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166 ng. 
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0. L. R. Ontario Law Reports bie Can. 
OM. & H. O’Malley and Hardcastle’ 8 “Blection Cases, 1869—(current) a Eng. 
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South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 
Same Point. 

Steamship. 

Schedule. 

Scire facias. 

Section. 

Settled Land Act. 
Settlement. 

Society. 

Societé Anonyme, etc. 
Solicitor. 
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, United States of America. 
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MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES, 


THE different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,’’ are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Referred to,’’ which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 


‘* APPLIED ”’ (Apid.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 


‘‘ APPROVED ” (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 


‘* CONSIDERED ’”’ (Consd.).—This expression is used where the remarks in the annotating 
case are Gevoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 


‘¢ DISTINGUISHED ”’ (Distd.).—-This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 


‘* Dousrep ”’ (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ EXPLAINED ”’ (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

‘* RxTENDED ”’ (Extd.).—Compare ‘‘ APPLIED,” supra. 

‘‘ FoLLOWED ” (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

‘Not FoLLowep ” (N.F.).—Compare ‘‘ FOLLOWED,” supra, to which it is the adverse. 

‘ OVERRULED ” (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rulo 
in the latter case is held to be wrong. 

“ REFERRED ” (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

‘© MENTIONED ”’ (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part J.---IN GENERAL. 


faba | 


Part I|—In General. 


NotTe.—ZJn this Part Succession Duty Act, 1853 
(c. ah Customs and Inland Levenue Act, 1881 
(c. Customs and Inland Revenue Act, 1889 
(ec. i leant Revenue Regulation Act, 1890 (c. 21), 
Finance Act, 1894 (c. 30), Finance Act, 1896 (c. 28), 
Finance Act, 1900 (ce. 7), Finance Act, 1907 (ec. 13), 
Finance (1909-1910) Act, 1910 (¢. 8) are referred 
to as 1853 Act, 1881 Act, 1889 Act, 1890 Act, 1894 
Act, 1896 Act, 1900 Act, 1907 Act, 1909-1910 Act 
respectively. 


Srcr. 1.—INTERPRETATION AND APPLICATION 
OF TERMS. 


See, generally, 1894 Act, Part I., ss. 1-24. 

1. Interpretation —- Incidence of duties.) — 
(1) Foreign bonds & certificates payable to bearer, 
passing by delivery, & marketable on the London 
Stock Mxchange are, when physically situate in 
the United Kingdom at the death of the owner, 
liable to estate duty under 1804 Act, even though 
the deceased was a foreigner domiciled abroad. 

(2) This provision [1894 Act, s. 2 (2)] adequately 
protects the representatives of a person dying 
domiciled abroad, for under the decisions already 
referred to the property of such persons when 
situated out of the United Kingdom would not be 
liable to legacy & succession duty (LORD GORELL). 

(3) It may be noticed that it is equally clear 
that the effect of 1894 Act is to make all the pro- 
perty, wherever situate, of a person dying domiciled 
in this country, in respect of which legacy & succes- 
sion duty is payable, liable to estate duty, although 
before the Act it would not have been liable to 
probate duty except so far as it was situate in this 
country (LORD GORELL). 

(4) Legacy & succession duties fall upon the 
benefits received by survivors on their accession 
upon a death. Estate duty falls upon the pro- 
perty passing upon a death, apart from its destina- 
tion. 1894 Act is in that respect analogous not 
to the Legacy & Succession Duty Acts, but to the 
old Probate Duty Acts, which it supersedes in so 
far as they cover common ground. No doubt the 
estate duty covers more ‘than did the probate 
duty. Also it is possible, though no instance has 
been established in regard to personal property, 
that the probate duty may in some point extend 
beyond the ambit of the estate duty. But in the 
inain the class of property once liable to the one 
duty is now liable to the other, & both procced, 
not upon any assessment of bencfit arising upon 
the death of this or that particular person, but 
upon the value of the property which passed upon 
the death of the deceased (LORD LOREBURN, C.). 

(5) 8S. 6 (2) of that Act [1894 Act] expressly 
provides that exor. of deceased shall pay the estate 
duty in respect of all personal property, whereso- 
ever situated, of which deceased was at the time 
of his death competent to dispose in delivering the 
Inland Revenue Affidavit (LORD ATKINSON). 

(6) It appears to me to be clear that on the 
occasion of delivering this affidavit it was the 
duty of the Inland Revenue to see to it that estate 
duty was paid (Lorp SHAW). 

(7) The principle that domicil governs the 
liability to legacy & succession duties, has, as to 
personalty within the jurisdiction, no concern 

with the estate duty as it had no concern with the 
probate duties (LORD LorEBURN, C.). 


(8) It is difficult, if not impossible, to suggest 
any case in which with regard to persons dying 
after the commencement of 1894 Act the new 
duty is not substituted for the old probate duties 
(LORD GOREMLIL).—WINANS v. A.-G., [1910] A. C. 
27; 79L.J.K.B.156; 101 L. T. 754; 267. L. R. 
133 ; 54 Sol. Jo. 183, H. LL. ; affg. S. "C. sub nom. 
WINANS v. R., 11908] 1 K. B. 1022, C. A. 
annotations : As to (1) Refd. Jtc Manchester, Duncannon v. 

Manchester, [1912] 1 Ch. 540. As to (4) Refd. A.-G. v. 

Peek, [1912] 2K. B. 192; Re Avery, Pinsent v. Avery, 

[1913} 1 Ch. 208; A.-G. v7. Burns, [1922] 1 K. B. 491. 

Cencraully, Mentd. A.-G. v. Till (1909), 5 Tax Cas. 449. 

2. Legacy Duty Acts—In favour of 
shar as i catty v. NEALE, No. 369, post. 

3. Popular meaning of words — Not 
technicalities—1894 Act.|}—-LorD ADVOCATE v, 
MORAY (CouNTESS), No. 266, post. 

4. Substance of transactions—-Not forms 
of conveyancing—1894 Act & Succession Duty 
Acts.|—-LETHBRIDGE v. A.-G., No. 99, post. 

5. ‘* Death duties ’’ — Includes succession 
duty.'—A_ testatrix directed ‘‘the death duties 
payable out of my estate’’ to be paid out of a 
specific fund :--Held: (1) this was an “ express 
provision ’’ within 1896 Act, s. 19 (1), so that the 
settlement estate duty on chattels settled by the 
will was payable out of the specific fund. 

(2) A direction to spay ‘‘the death duties pay- 
able out of my estate ”’ out of a specific fund, would, 
primd facie, include all death duties, i.e., settle- 
ment estate duty as well as estate duty (SWINFEN 











Wapy, J.).—Re CAYLEY, AWDRY v. CAYLEY, [1904 | 
2 Ch. 781; 74L. J. Ch. 31; OL 1. 7T. 743 : 53 
W. RR. 260. 


Annotations :—As to (2) Refd. Re Turnbull, Skipper »v. Wade 
(1905), 49 Sol. Jo. 417; He Kennedy, Corbould v. Ken- 
nedy, [1916] 2 Ch. 379; Re Hampton, Hainpton v. Mawer 
(1918), 62 Sol, Jo, 585, 

. Although legacy duty expressly 

named.|—-Where testator stated in his will ‘‘ the 

following legacies 1 give free of legacy duty, which 
is to be borne by my residuary estate,’ & then 
proceeded to leave numerous pecuniary & specilic 
legacies to various persons other than his sister, 
& then devised & bequeathed his property at W. 
to his sister, & his residuc to his trustees on trust 
to sell & pay, inter alia, his death duties, & the 
residue to certain residuary legatees :—Held: the 
words ‘‘ death duties’? must here be taken to 
include succession duty, & the earlier provision 
as to payment of legacy duty was redundant. -— 
Te pene IIAMPTON v. MAWER (191) 8), 62 Sol. 


Jo. 58 
922 (ec. 16), 





ei ke Law of Property Act, 
s. 188 (20). 

Estate duty.|—See Part II. 
III. 





Legacy duty.|—Sce Part IV. 
Succession duty.]|—See Part V. 
Account duty.|— See Part VII. 


SecT. 2.—MANAGEMENT OF DUTIES. 


See 1853 Act, s. 9; 1881 Act, s. 26 (L); 1889 


Act, s. 9 (1); Inland Revenue Regulation Act, 
1890 (c. 21), s. 1 (2); Finance Act, 1921 (c. 32), 
s. 63. 


Sect. 3.-COMPOSITION OF CLAIMS. 


See 1804 Act, s. 18 (1) & (2); Finance Act, 1917 ! 
(c. 81), s. 343; Finance Act, 1918 (c. 15), s. 42 ; 
Death Duties (Payment in Mxchequer Bonds) 
Regulations, 1916; Death Duties (Payment in 
Securitics) Regulations, 1917; Death Duties, ete. 
(Payment in Securities) Regulations, No. 2, 1918 ; 
Death Duties, etc. (Payment. in Securities) Regula- 
tions, 1919; Death Dutics (Payment in Securities) 
Regulations, 1921. 


EstaTE AND OTHER DEATH DUTIES. 


Sect. 4.—-REMISSION OF DUTY AND INTEREST. 

See 1894 Act, ss. 8 (11), 15 (2); 1896 Act, s. 18 
(3); 1907 Act, s. 13; 1909-1910 Act, 1910, 5. 63 5 
Finance Act, 1921 (c. 32), 8. 343 Naval Discipline 
Act, 1866 (c. 109); Naval Discipline Act, 1884 
(c. 39), s. 7 (2); Army Act, 1881 (c. 58); Army 
(Annual) Act, 1885 (c. 8), s. 8 (2); 1900 Act, 
s.14(1); Finance Act, 1919 (c. 32), 5. 31; Finance 
Act, 1921 (c. 32), s. 433; Death Duties (Killed in 
War) Act, 1914 (c. 76); Finance Act, 1918 (c. 15), 
s. 44; Finance (No. 2) Act, 1915 (c. 8), s. 46; 
Finance Act, 1917 (c. 31), s. 29. 


Part I].—Estate Duty. 


Notr.—/n this Part Finance Act, 1894 (ec. 30), 
Finance Act, 1896 (¢. 28), Finance Act, 1898 (ec. 10), 
Finance Act, 1900 (e. 7), Levenue Act, 1903 (c. 46), 
Finance Act, 1907 (ec. 13), Finance (1909-1910) 
Act, 1910 (c. 8), Finance Act, 1912 (c. 8), Finance 
Act, 1914 (c. 10), Finance Act, 1920 (ec. 18) are 
referred to as 1894 Act, 1896 Act, 1898 Act, 1900 
Act, 1903 Act, 1907 Act, 1909-1910 Act, 1912 Act, 
1914 Act, 1920 Act respectively. 


Sect. 1.—IN GENERAL. 

See 1894 Act; 1896 Act; 1900 Act; 
Act; 1909-1910 Act; 1912 Act; 
1920 Act; Revenue Act, 1908 (c. 46). 

7. Incidence of duty-—Falls on _ property.|— 
WINANS uv. A.-G., No. J], ante. 

; On inheritance as a whole—1894 ! 
Act.|—Re PARKER-JERVIS, SALT v. LOCKER, No. 
201, post. 

9. Duty payable in succession— On subject- 
matter of succession—1889 Act, ss. 5, 6.]—Under 
a marriage settlement, personal property, valued 
at the death of the settlor at £20,075 was settled 
(inter alia) upon the wife for life, & upon her 
children absolutely on their attaining 21 years of 
age or on their marriage. Upon the death of the 
settlor the wife succeeded to the life interest in the 
property. The value of her interest, taken on the 
basis of an annuity, was admittedly estimated at 
less than £10,000, & there being nine children 
entitled in remainder their several interests in the 
corpus of £20,075 clearly in no case exceeded 
£10,000. The trustees having duly presented one 
account for the several succession duties, all 
chargeable at the same rate of one per cent., the 
Comptroller of Legacy & Succession Duties claimed 
further “ estate duty,” leviable under above sects., 
upon the value of any succession exceeding £10,000. 
The trustecs declined to pay, on the ground that 
none of the beneficiaries individually succeeded 
to personal property exceeding £10,000 in value :-— 
Held: cstate duty was payable on the ground 
that the term ‘succession’ in above sects. 
applied to the subject-matter of the succession, 
& not to the individual interests of the several 
successors, & consequently the corpus of the 
estate being valued in excess of £10,000, estate 
duty must be paid as upon a succession the value 
of which exceeded that amount.—A.-G. v. ABER- 
DARE (Lorn), [1892] 2 Q. B. 684; 611. J. Q. B. 
G15; 67 TL. T. 588; 565. P. 806; 8 T. L. QR. 


1907 
1914 Act; 


653, D.C. 
: 10. ‘* Equitable charge ’’—-Real Estate Charges 
PART II. SECT, 2. Rectoe ee LL 


a. A testamentary expense.J—'Tho 
stamp duty payable under Stamp 
Duties Act, 1898, & tho corpus com- 


inentary 


(Ltd.) Act, are testa- 
expenscs.—W YNDHAM v. 
AUS (1918), 25 Cc. L. R. 172.— 


Act, 1877 (c. 34).j|—-The charge, created by 
Finance 1894 Act, 5. 2 (1), whereby estate duty is 
charged upon property, is an ‘‘ equitable charge ”’ 
within 1877 Act. Where, therefore, land de- 
scended on an intestacy in 1904 to L., who himself 
diced intestate in 1907 without having paid the 
estate duty, which became payable on the death 
of his predecessor :—Held : above Act applied, & 
33.’s heir-at-law was not entitled to have the land 
exonerated from payment of the duty by the 
personal estate.—Re BOWERMAN, PORTER v. 

1908] 2 Ch. 3840; 77 1. 7. Ch. noe ; 
09 1. Tet: 


9 


~_ 


.—AS DISBURSEMENT OR TESTA- 

MENTARY EXPENSE. 

11. Whether a disbursement—Within Solici- 
tor’s Act, 1843 (c. 73), s. 37.|--A payment for pro- 
bate duty made by a solr. on behalf of his client 
is a ‘disbursement ” within above Act, & is 
properly included in his bill of costs.—J?e Lamp 
(1889), 23 Q. B.D. 5; 58 1. J. Q. B. 4555.5 
W. KR. 506, D. C. 
ar orenon :—Overd. Pe Kingdon & Wilson, [1902] 2 Ch. 

12. ——.|—(1) A payment for estate 
duty made by a solr. on behalf of his chent ought 
not to be included in his bill of costs as a “ dis- 
bursement ’’ within the above sect. 

Re Lamb, No. 11, ante, overd. 

(2) Estate duty is not like probate duty merely 
a stamp duty, but is a duty for which the exor. is 
personally accountable.—/te KINGDON & WILSON, 
[1902] 2 Ch. 242; 71 L. J. Ch. 604; 86 L. T. 689 ; 
50 W. R. 533; 18 T. L. R. 588; 46 Sol. Jo. 502, 
C.A 


Annotations :—Mentd. Re Buckwell & Berkeley, [1902] 2 Ch. 
596; Re Grant, Bulcraig, [1906] 1 Ch. 124. 


13. A testamentary expense—In respect of 
personal property—-Competence to dispose of at 
death.|—Re CLEMow, YEO v. CLEMOW, No. 191, 
post. 

14. In respect of realty.|-—/te SHARMAN, 
Wriant v. SHARMAN, No. 203, post. 


PeCT. 

















15. Legacy charged as realty.|—-/te 
SPENCER COOPER, Pott v. SPENCER COOPER, No. 
204, post. 

16. Property not passing to executors— 


Under general power of appointment.]—?e Dixon, 
PENFOLD v. D1xon, No. 211, post. 

17. Personal annuity.|—By his will tes- 
tator gave to his wife so long as she should remain his 


b. .}—Eastate duty is included 
in tho term ‘testamentary exponser.”’ 
—HKe Hommes, BreETHAM v. HOLMES 
(1013), 32. N. ZL. Wt. 577.—N.Z, 





under Perpetual 





Part [J.—Estate Durty. 7 


widow an annuity of £500, & he declared that this 
annuity should be a first charge on all his freehold 
properties at G. He gave various legacies, & then 
devised & bequeathed all his real & personal estate 
not thereby otherwise disposed of upon trust for 
sale & conversion, & out of the proceeds to pay his 
funeral & testamentary expenses & debts & 
legacies, & to stand possessed of the residuary 
trust moneys upon certain trusts. The G. 
property passed to the trustees under the residuary 
devise :—Held : upon the true construction of the 
will, the annuity was not a rentcharge, but was a 
personal annuity secured by a charge on the G. 
property, & the estate duty on it must be paid by 
the exors. as testamentary expenses.—Jte TREN- 
CHARD, TRENCHARD v. TRENCHARD, [1905] 1 Ch. 
82; 74 L. J. Ch. 1385; 92 L. T. 265; 53 W. R. 
235. 


Annotation :—-Consd. Re Spencer Cooper, Pou v. Spencer 
Cooper, [1908] 1 Ch. 130. 


18. Payable by executors.|—lte PULLEN, 
PARKER v. PULLEN, No. 208, post. 

19. Not on donatio mortis causa.]— 
(1) The subject-matter of a donatio mortis cuusa is 
‘* property which does not pass to the exor. as 
such ”’ within the 1894 Act, 5.9 (1). If, therefore, 
the exor. pays the estate duty upon it, he will be 
entitled to recover from the donee the amount of 
the duty so paid, which, under above sub-sect. 
will be a first charge on the subject-matter of the 
donation. LKstate duty on the subject-matter of 
a donatio mortis causa is not a testamentary ex- 
pense, & therefore, is not payable by the exor. 
under a direction in a will to pay ‘ testamentary 
expenses ”’ out of the testator’s residuary estate. 

(2) Yu.: is the subject-matter of a donatio 
morlis causa property ‘ of which the deceased was 
competent to dispose at his death’ within 1894 
Act, s. 6 (2).—Re Hupson, SPENCER v. TURNER, 
[1911] 1 Ch. 206; 80 L. J. Ch. 129; 103 1. T. 718. 
aa ae cy isd to (1) Refd. O’Grady v. Wilmot, [1916] 2 








20. ——~ Bequest of legacies—Immediate & 
deferred.])—-Testatrix, who made her will in 1896 
& died in 1919, bequeathed several legacies, some 
of which were immediately payable & others were 
only payable upon the death of the tenant for 
life. She directed her exors. to pay ‘“‘ testa- 
mentary expenses, including death duties ” :— 
JTeld: none of the legatees were entitled to have 
the duties payable under 1909-1910 Act, s. 58 (2), 
on their respective interests discharged out of the 
residuary pérsonal estate-——Re Massry, Ram v. 
MASSEY (1920), 90 L. J. Ch. 40; 122 L. T. 676; 
64 Sol. Jo. 308. 

——- Effect of direction to pay testamentary 
expenses.}—See Nos. 177, 182, 186, post, & 
Sect. 9, sub-sect. 1, D., post. 


Sect. 3.—WHAT PROPERTY CHARGEABLE. 
SuB-SECT. 1.—PROPERTY WHICH PASSES. 
A. In General. 
See 1894 Act, ss. 1, 2, 6 (5), & 22 (1). 
21. Property passing on death—& changing 


PART II. SECT. 3, SUB-SECT. 1.—A, 


o. Property ‘‘ pos on death ’’—~ 
ale interest left widow—A mounting 

to more than e500 per annum.)|—aA life 
interest left to the widow of a testator, 
which amounts to more than £500 


C. A. 158 


event of d 


Re PEaN DON ue peels 6N.Z.L. KR. 


d. -——-_—- Annuily payee out of 
income—Right to resort to 
gan Ne a gift of share 

of corpus.J—~—An annuity bequeathed 


hands.|—CowLrty (EARL) v. INLAND REVENUE 
Comrs., No. 27, post. 

22. .J}—INLAND REVENUE Comns. 
v. PRIESTLEY, No. 30, post. 

23. Not individual interests.|}—A.-G. v. ABER- 
DARE (LORD), No. 9, ante. 


B. Settled Property. 

See 1894 Act, ss. 1, 5 (5), 22 (1) (8) & 24; 
Settled Land Act, 1882 (c. 38), 6. 2 

24. What amounts to settlement—Construed 
with Settled Land Act, 1882 (c. 38), 5s. 2.|—A.-G. 
v. OWEN, A.-G. v. CouLSON, No. 290, post. 

25. —— .|—Re CAMPBELL, No. 292, post. 

26. Settlement brought to an end prior to 
death—Surrender of interest by life tenant—To 
remainderman.|—(1) The tenant for life of settled 
property with a power of appointment appointed 
the property to her son subject to her own life 
interest ; by a subscquent deed she surrendered 
her life interest to the trustees of the settlement 
“to the end & intent that such life interest may 
merge in the interest in remainder of ’’ her son; & 
died more than twelve months after :—Held: the 
property did not pass on the death of the tenant 
for life to the remainderman within Finance 1894 
Act,s. 1, ors. 2 (1) b, & estate duty was not payable 
by the remainderman under that Act. 

(2) When cestuis que trust became absolutely 
entit!ed to the trust funds in possession with power 
of disposition without the consent of any other 
partics, the scttlement is at an end (LOorD DAVEY). 

(3) When the mother had passed her life estate 
by a conveyance inter vivos to her son, would 
anybody in the world untainted by technical 
views have said that that estate passed from 
mother to son upon death. Death had nothing to 
do with it. The moment that conveyance was 
made the son... might have sold the property the 
next day. Then in what sense has it passed on 
the death ? (Lorp LIALSBuRY, ae G.v. BEECH, 
[1899] A. C.538; 681. J. a B.130; 79 L. T. 565 ; 
63 J. P. 116; 47 W. R. 257; 15 'T. LR. 85; 43 
Sol. Jo. 94, Lf. I. 3 affy., [1898] 2 2 Q. B. 147, C. A. 











Annotations :—As to ef Consd. Cowloy v. I. R. Cornrs., 
{[1899] A. C. 198. pld. A.-G. v. Do Préville, a 1 
Q. B. 223. Consd. i -G. uv. Lanc Fox, [1924] 2 K. 
ae Refd. I. kt. Comrs. v. Priestley, [1901] ‘i ©. 208 

.G. v. Montagu, [1903] 1 K. B. 483; ne v. Milne, 
fisrd) A. C. 765. Generally, Mentd. A.-G. v. Grey, 


[1898] 2 Q. B. 534; Evans v. eyanes WsodhP, 274; A.-G, 
v. Richmond (No. 2) (1908), 78 L. J 


‘27. Mortgage of tofinee "settled estates— 
Subsequent settlement of equity of redemption.|— 
Father & son, tenant for life & tenant in tail 
respectively, cxecuted a disentailing deed by which 
they granted the estates to a trustee to hold freed 
from the estate tail to such uses as they should 
jointly appoint. In exercise of that power father 
& son mortgaged the estates in fee simple to a co. 
as security for a loan, part of which was advanced 
for the benefit of the father & part for the benefit 
of the son. With part of the loan prior incum- 
brances on the father’s life estate were paid off, & 
the co. took an assignment of the debts & all the 
assignors’ rights & powers of recovery as further 
security for the loan. Father & son then executed 
a decd of resettlement: by which the estates were 





Persons’ Estates Duties Act, 1881 
Amendmont Act, 1885, 8. 18.—RKe 
N. Z. L. R. 28. 


INGLIS’ WILL (1890), 8 
corpus in —N.Z. 


PART II. SECT. 3, SUB-SECT. 1.—B. 


per annum, is chargeable with duty to a wife primarily payne out of e. Proceeds of policies of insur- 
the same as the rest of the estate, income, with a right the event of ance—Fund required to meet annual 
& is not an “ absolute” gift to the deficiency of income to resort to ah premiums.|—By an inter vivos trust 


widow within Deceased Persons’ 
Estates Duties Act, 1885, 5s. 


corpus, 
18.— 


8 not an absolute gift of a 
share of the corpus within Deceased 


disposition & * saaignation a trustee 
conveyed certain property, including 


8 EsraTE AND OTHER Dratu DUTIEs. 


Sect. 3.—What properly chargeable: Sub-sect, 1, 


charged with an annuity to the son payable during 
the father’s life, & subject thereto were declared 
to be held in trust for the father for life & after 
his death for the son for life with remainders over. 
Upon the father’s death in 1895 the Crown claimed 
from the son under 1894 Act, estate duty upon 
the gross value of the estates without allowing any 
deduction in respect either of the mtge. to the co. 
or of the annuity which ceased with the father’s 
life :—Held: (1) the case fell under 1894 Act, 
s.1; (2) the settled property which passed to the 
son on the father’s death was only the equity of 
redemption; (3) estate duty was therefore pay- 
able only on the equity of redemption; (4) no 
deduction was allowable in respect of the annuity. 
(5) The principle on which 1894 Act was founded 
is that whenever property changes hands on death 
the State is entitled to step in & take toll of the 
property as it passes without regard to its destina- 
tion or to the degree of relationship, if any, that 
may have subsisted between deceased & the person 
or persons succeeding. Sect. 1 gives effect to that 
principle. Subject. to certain exceptions or savings 
it imposes a duty called estate duty upon the 
principal value of all property settled or not 
settled which passes on death. Sect. 2 is merely 
subsidiary & supplemental. It was intended 
apparently to sweep in a few cases which were 
thought perhaps to be within the spirit though not 
within the letter of the proposed enactment or else 
were supposed likely to lead to evasion if not made 
equally subject to estate duty. Sect. 2 therefore 
declares that the expression “ property passing on 
the death of deceased’ shall be ‘‘ deemed to 
include ’”’ property classified under four different 
heads. The two sections are mutually exclusive 
(LORD MACNAGHTEN).—COWLEY (EARL) v. INLAND 
REVENUE Comrs., [1899] A. C.198; 681. J. Q. B. 
435; 80 L. 1. 361; 63 J. P. 436; 47 W. R. 525; 
15 T. L. R. 270; 43 Sol. Jo. 348, H. L.; varying 
S.C. sub nom. Re COwLEY’s (EARL) ESTATE, [1898] 
J Q. B. 355, C. A. 
Annotations :—As to (1 --G, v. y 
147; A.-G. v. De Paeeiiien L1aoOy re ere eRe Vernon, 
[1901] 1 K. B. 297. 4s to (3) Distd. A.-G.'v. Montagu, 
[1804] A.C. 316. Refd. A.-G. v. Hawking, [1901) 1 K. B. 
285. A8 tu (4) Refd. A.-G. v. Glossop, [1906] 1 K. B. 284. 
As to (5) Consd. A.-G, v. Dobree, (1900] 1 Q. B. 442: Re 
Abergavenny, Nevill v. I. hk. Comrs., [1923] 2 K. B. 18. 
Refd. I. R. Comrs. v, Priestley, [1901] A. C. 208: A.-G.v 
Boden, (1912] 1 K. B. 539; A.-G. v. Milne, [1914] A. CL 
765; AG. v. Coole, (192173 KB. 607: A.-G. ». Astor, 


11923] 2K. B. 157.” General “Gor. Nie 
% Uondun Hieo| Aco. ree Y¥, Mentd. A.-G. re. Riehmond 


SUB-SECT. 2.—PROPERTY WHICH Is DEEMED 'ro 
Pass. 
A. In General. 


2 (1); 1909-1910, 1910 Act ; 
De (1) 5 oe Act, ss. 11 (1), 
1889 Act,s. 11 (1) | BB & A) 


28. Property ‘‘deemed to pass ’’ — Distin- 
four insurance policies upon his 1j 
to trustees for behvof of is WAuehtae 
in liferent & their issue in fee. Tho 
trustees were directed to pay the 
premiums necessary to keep tho 
policies in force, but were also em- 
powered, at their discretion, to sue, 
mea ders or surrender the policies. They 

al he premiums out of the trust 
unds until the trustee's death, when 
the proceeds of the policies were paid 
over to them :—Held:; the procoeds 
of the policies, & such portion of the 


assed on the 


trust estate as had beon required to 
yield an annual income sufficient to 
mncet the premiums, were liable to 
estate duty, as being propert which 
truster’s de 
INLAND REVENUE CoMRS. v. SCOTT’S 
ee {1918] S. C. 720.—SCOT. 

. Money payable 
setllor—Under covenant in 
settlement.J—Duty is 
Deceased = Persons’ 
Act, 1881, on money payable after hig 
death, out of the estate of a scttlor, 


guished from property passing on death.] --CowL“Vy 
(Karn) v. INLAND REVENUE Comrs., No. 27, 
ante. 


B. Properly of which Deccased was compelent to 
dispose at his Death. 


See 1894 Act, ss. 2 (1), & 22 (1) & (2). 

29. Property vesting by devise—-Devisee pre- 
deceasing testator, leaving issue—-Wills Act, 1837, 
c. 26, s. 33.|—-Re Scott, No. 127, post. 

30. Interest in expectancy—Marriage  settle- 
ment—-Wife predeceasing husband. |—(1) By a mar- 
riage settlement personal property was settled in 
trust for the husband for life, after his death for 
the wife for life, & after the death of the survivor 
for such persons as the wife by deed or will should 
appoint. The wife died, having exercised the 
power of appointment by will. Upon her death 
estate duty was paid under 189-44 Act in respect of 
her expectancy, upon the principal value of the 
settled property, the value of her husband’s life 
interest being deducted. Upon the husband's 
death the Crown claimed estate duty again upon 
the principal value of the settled property. ‘The 
settlement trustees paid the claim, but afterwards 
petitioned for the return of the amount, less the 
value of the husband’s life interest, alleging that 
on his death estate duty became payable (if at: all) 
only on the value of his life interest :—Held: 
estate duty having been paid upon the settled 
property since the date of the settlement, namely, 
upon the wife’s death, s. 5 (2) of 1894 Act exempted 
the settled property from estate duty until the 
death of a person who was at the time of his death 
or had been at any time during the continuance of 
the settlement competent to dispose of the pro- 
perty, & the husband not being such a person, the 
trustees were entitled to a return of the amount 
for which they petitioned, & if they had claimed 
the return of the whole suin they had paid upon 
the husband's death they would have been entitled 
to it. 

(2) The wife died in the lifetime of her husband. 
On her death .. . there was no “ passing ’”’ of 
property within the meaning of s. 1 taken by itself. 
No property changed hands... . But under 
s. 2 (a), taken in conjunction with s. 1, estate 
duty became liable in respect: of the settled pro- 
perty as being property of which, at the time of 
her death, Mrs. S. was competent to dispose 
(LorD MACNAGHTEN).—INLAND REVENUE CoMks. 
v. PRIESTLEY, [1901) A.C. 208; 701. 5. P.O. 4d 5 
$4 L.1T. 700; 49 W.R. 6573; 17 T. E.R. 507, Hd. 
Annotations :—As to (1) Consd. Ie Avery, Pinsent v, Avery, 

ae Ch. 208. Refd. A.-G. v. Londesborough, [1905] 


1K. B. 98 

31, Reversionary interest in’ settled fund.|— 
(1) Under a settlement made in 1902 certain funds 
were vested in trustees upon trust for testator for 
life & on his death for his widow for life, & subject 
thereto, for testator absolutely. By his will 
dated in 1907 testator disposed of his interest in 
the settled funds. Upon his death in 1908, 
leaving his widow surviving, the question arose 
whether the estate duty upon testator’s rever- 





dying after the coming into force of 
the Act, under a covenant & charge 
contained in uw marriage settlement 
executed by him before the coming into 
force of the Act.—Re CRAWFORD (1892), 
10 N. 4. L. R. 193.—N.Z. 


ath.— 


after death of PART. Il. SECT. 3, SUB-SECT. 2.—B, 
marriage g. Gifts from husband to wifc— 
ayable under Unrevoked at death of donor.J—A 
Estates Duties husband who had stanie matrimonio 


gifted a sum of money to his wife, 
dicd some years afterwards, without 


Part IJ].—Estate Dury. 


Sionary interest in the settled funds was payable 
out of his residuary personal estate as testa- 
mentary expenses, or out of the settled funds :— 
Held: as between the beneficiaries under the will 
the duty was payable out of the residuary personal 
estate. 

(2) It is perfectly clear that the reversionary 
interest in the settled fund formed part of testator’s 
estate which he was competent to dispose of at 
his death (CozENS-[larnpDy, M.R.).—Jte AVERY, 
PINSENT v. AVERY, [1913] 1 Ch. 208; 82 L. J. Ch. 
4343; 108 . T. 13 sub nom. Re AveRY, PINSENT 
v. AVERY, WRIGHT v. MARGHILOMAN, 57 Sol. Jo. 
112, C. A. 

32. Property settled by statute—Tenant in 
tail.|—Under private Acts of DParliament FR. 
became entitled to certain real estate at G.: 
Held: Kt. was tenant in tail & was competent to 
dispose of the Ci. estates at the date of his death 
within 1894 Act, s. 2, & on his death estate duty 
became payable on the principal value of those 
estates.—A.-G. v. RicuMonpd (Duke) (No. 2), 
[1907] 2K. B. 910; 764. 5. K. B. 10493 97 L.'T. 
7T7¥13 23 T. L. R. 7425 51 Sol. Jo. 704. 

33. Property situate out of United Kingdom. - 
Deceased having limited power of appointment.;— 
—Testator who was domiciled in England had 
property situated in the United Kingdom & also 
in America. In 1916 he settled his American 
property upon certain trusts for his issue. The 
settlement provided that the settlor might) with 
the consent of the trustees revoke it & appoint the 
property for the benefit of himsclf or any of his 
children. By «a supplemental deed he revoked the 
settlement in part & appointed & declared that 
after his death the trustees should (inter alia) out 
of the trust fund raise & pay to the exors. of his 
English will the amounts paid by the exors. for 
any Iinglish death duties payable on his death & 
directed by the will to be paid by the cxors. In 
1917, he made an English will, expressly providing 
that it was not thereby intended to dispose of any 
of his American property, & he directed that all 
English death duties payable on or by reason of 
his death should be paid by his exors. out. of moneys 
made available & applicable in that behalf by the 
American settlement & the supplemental deed. 
Upon the death of testator, in 1919, the A.-G. 
filed an information claiming a declaration that 
such part of the American trust fund as was 
required for the payment of the English death 
duties formed part of the residuary estate of testa- 
tor & was liable to estate duty & legacy duty :-- 
Held : the property in question passed on the death 
of testator under Finance Act, 1804 (c. 30), s. 1, 
but being situate out of the United Kingdom, by 
sect. 2, sub-sect. 2, it was only liable to estate duty 
“if under the law in force before the passing of 
the Act legacy duty was payable in respect thereof 
or would be payable but for the relationship of 
the person to whom it passes.’’ 

Under Revenue Act, 1845 (c. 76), s. 4, ‘* every 
gift by any will or testamentary instrument of any 
person, which by virtue of any such will or testa- 
mentary instrument is or shall be pAyable, or shall 
have effect or be satisfied out of the personal or 
movable estate or effects of such person, or out 
of any personal or movable estate or effects which 
such person hath had or shall have had power to 
dispose of ”’ shall be chargeable with legacy duty. 
In this case none of the conditions mentioned in 
that sub-sect. were fulfilled & legacy duty was 








havin 
donation :—J/eld : the sum was pro- | 


perty of which the deceased husband | —LoRD 


taken any steps to revoke the | was at the date of his dcath competent 
to dispose, & estate duty was payable. 
ADVOCATHK  t. 
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therefore not payable; & consequently estate duty 
also was not payable.—A.-G. v. Asror, [1923] 2 
K. B. 157; 92 L. J. K. B. 515; 129 L. DT. 116; 
39 T. L. R. 256, C. A. 
—- —.|—See Sect. 3, sub-sect. 3, post. 

Gifts mortis causa.]-—See Sect. 3, sub-sect. 2, 
D. (a), post. 


C. Interest in Property Limited to cease on Deceascd’s 
Death. 


Sce 1894 Act, s.2 (1), b, 7 (7) 3 1900 Act, s. 11 (1); 
1909-1910 Act, 5. 59 (1); 1914 Act, s. 14. 

34. Interest only as holder of office —Trustee.] 
—A.-G. v. Kyres, No. 297, post. 

35. Interest in goodwill of partnership.]|—A 
father & his two sons carried on the business of 
lace manufacturers under a deed of partnership 
which included covenants to the following effect : 
Neither of the sons was, without the consent of the 
father, to be directly or indirectly engaged in any 
trade or business except on account & for the 
benefit. of the partnership; both the sons were 
bound to give so much time & attention to the 
business as the proper conduct of its affairs re- 
quired ; the father was not bound to give more 
time or attention to the business than he should 
think fit; if the father should die his share was 
to accrue to the sons in equal shares, subject only 
to their paying out to his representatives the value 
of his share & interest at his death as ascertained 
by an account to be made as on the day of his death 
with all proper valuations, but without any valua- 
tion of or allowance for goodwill, which goodwill 
was to accrue to the sons in equal shares. The 
father died. The value of his share & interest at 
his death was ascertained by an account taken as 
directed by the deed of partnership without any 
valuation of or allowance for goodwill. The share 
& interest so ascertained amounted to a large sum, 
& estate duty was paid on that sum. The Crown 
claimed estate duty on the value of the father’s 
share in the goodwill on the ground that it was 
(a) property which passed on the death of the 
father within 1891 Act, s. 1 (2) (b), or (b) property 
in which the deceased had an interest ceasing on 
his death in which a benefit accrued or arose to 
the sons by the cesser of that interest within 
s. 2 (1) (0) of that Act, or (c) property passing under 
a settlement by deed whereby an interest for life 
was reserved to the father, & therefore property 
which would be required on the death of the father 
to be included in an account under 1881 Act, 
s. 38, as amended by 1889 Act, s. 1], as further 
amended by & within the provision of 1894 Act, 
s. 1 (2)(c), or (d) an interest provided by the father 
in which a beneficial interest accrued or arose by 
survivorship on his death within s. 2 (1) (d) of the 
Act. The ct. deciding on the evidence that the 
goodwill of the business was of small value :-— 
Held: (1) having regard to the obligations of the 
sons under the partnership deed, the share & 
interest of the father in the goodwill of the business 
passed on the death of the father to the sons by 
reason only of a bond fide purchase for full con- 
sideration in money’s worth paid to the father for 
his own use & benefit, within 1894 Act, s. 3 (1); 
(2) this was a question for the ct., & not for the 
Comrs., under s. 7 of 1894 Act, to determine ; 
(3) the share & interest of the father in the goodwill 
of the business was not (a) property which passed 
on the death of the father within s. 1 of 1894 Act, 


Trustrrs, [1907] S. C.. 80 
‘Be. I. KR. 514; LIS. LT. 
SCOT. : 
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nor (b) an interest for life reserved to the father 
within 188) Act, s. 38, as amended by 1889 Act, 
s. 11, & as further amended by & within 1894 
Act, s. 2 (1) (e), of that Act, nor (c) an interest 
provided by the deceased within s. 2 (1) (d) of that 
Act; (4) it was a benefit accruing or arising to the 
sons by the cesser of an interest which the father 
had in property & which ceased on his death, 
within s. 2 (1) (b) of that Act.—A.-G. v. BODEN, 
[1912] 1k. B. 5389; SIL. J. K.B. 704; 105 L. T. 
247, 
Annotations :-—As to (1) Consd. Baker v. I. R. Comrs., [1923] 
1K.3. 323. Refd. A.-G. v. Sandwich, [1922] 2 K. B. 500. 


36. Interest as annuitant—Charged on testa- 
tor’s residuary estate.|—A testator who died before 
the commencement of 1894 Act, by his will be- 
queathed his real & personal estate to trustees for 
sale & investment, & for payment out of the annual 
income thereof of an annuity to his wife, &, 
subject to the annuity, to his eight children, 
equally, & after the death of his wife to divide the 
trust fund among the children in equal shares ; 
but if the fund exceeded a certain specified sum, 
then to divide eight-ninths of such excess among 
the children, & to pay the remaining ninth to 
certain other persons. The wife died after above 
Act had come into operation :—Held : estate duty 
was only payable on the one-ninth share of the 
excess of the trust fund over the specified sum & 
on the benefit which accrued to the children by 
the cesser of the annuity, since that was the only 
property passing on the death of his wife.—Re 
TOWNSEND, [1901] 2 K. B. 331; 70 I. J. K. B. 
ie ; 84h. PT. 7145 65 J. P. 84145 49 W. R. 600, 

a CU. 

37. —--- |—By his will testator be- 
queathed an annuity of £1,000 per annum to be 
paid out of his residuary estate, & primarily out 
of the income thereof, during the life of the 
annuitant or such less period as in the will men- 
tioned :-—Held: annuitant had an interest in 
testator’s residuary estate within 1894 Act, ss. 1, 
2 (1), 7 (7), & upon annuitant’s death, estate duty 
became payable in respect of the benefit which 
accrued to the residuary estate upon the death 
of annuitant by cesser of the annuity.—A.-G. v. 
Watson, [1917] 2 K. B. 427; 86 1. J. K. B. 
1084; 117 L. T. 187. 

Annotation :—Folld. A.-G. v. Coole, [1921] 3 K. B. 607. 


38. —-— ———.]——A.-G. v. CooLE, No. 137, post. 

39. —-— Charged on testator’s real estate.] — 
By his will I*., who died in 1896, charged his real 
estate with an annuity of £1,000 for his daughter 
M., for her life, &, subject thereto, devised his 
real estate to his son, deft., in fee. On his father’s 
death in 1906 deft. paid estate duty on the full 
value of the real estate devised to him less only 
a deduction therefrom of the value calculated 
according to the succession duty tables of an 
annuity of £1,000 for the life of M., who was then 
aged 64. By deed, dated Feb. 11, 1922, M. 
released & extinguished her annuity, & on Nov. 26, 
1922, she died. Thereupon the Crown claimed 
from deft., by virtue of 1900 Act, s. 11 (1), estate 
duty on the property to the extent to which a 
benefit accrued by reason of the cesser of the 
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h. Gift made within twelve months 
of death—Gift contained in tharringe 
settlement.]—Kistate duty is payable 
upon the death of a settlor in respect 


lif 
of property included in an ante- © or for any 


nuptial scttlement cxecuted by him 
months 
death, on the marriage of his son, 
for which settlement there was no 
consideration in money or moncy’s 
worth, although no estate for his 
eriod determinable 
by reference to his death is reserved 
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annuity :—Held: estate duty was not payable 
on the cesser of the annuity, inasmuch as M. had 
not an interest in the property ccasing on her 
death, & deft. was not “‘ a person entitled to an 
estate or interest in remainder or reversion in 
such property’ within the sub-sect.—A.-G. v. 
LANE Fox, [1924] 2 K. B. 498; 93 L. J. K. B. 
1059; 40 T. L. R. 816; 68 Sol. Jo. 90. 

40. ——— During lifetime of deceased—Vested 
interest expectant on deceased’s death—-Property 
does not pass.|—Re TOWNSEND, No. 36, ante. 

41. Release of interest prior to death—-Duty 
not chargeable.|—A.-G. v. BEECH, No. 26, ante. 

42. ——--——. Death occurring within twelve 
months of release.|—~Where the tenant for life of 
settled property has released the life interest in 
favour of the remainderman & dies within twelve 
months of such release, estate duty is not payable 
by the remainderman on the principal value of the 
property under 1894 Act, s. 2 (1) c, & 7 (7).—-A.-G. 
v. DE PREVILLE, [1900] 1 Q. B. 223; 69 L. J. Q. B. 
283; 81 L. T. 690; 48 W. R. 193; 16 T. L. R. 
125, C. A, 

Annotations :—Consd. A.-G. v. Lano Fox, {1924} 2 K. B. 

498. Refd. A.-G. v. Montagu (1903), 72 lL. J. K. B. 258, 


See, now, 1900 Act, s. 11 (1). 


D. Gifts mortis causa and inter vivos. 
(a) Mortis causa. 

See 1881 Act, 5s. 38 (2); 1889 Act, s. 11 (1); 
1894 Act, s. 2 (1) (c); 1909-1910 Act, s. 59 (1), 
(2), & (3). 

43. Whether liable to estate duty.|——A.-G. w. 
RICHMOND & GORDON (DUKE), No. 144, post. 

44. Whether property of which deceased com- 
petent to dispose.|-—/2e Wupson, SPENCER v. 
TURNER, No. 19, ante. 

Sce, generally, GIFTS. 


(b) Inter vivos. 

See 1881 Act, s. 38 (2); 1889 Act, s. 11 (1); 
1894 Act, s. 2 (1) c; 1909-1910 Act, s. 59 (1), (2), 
& (3), 

45. Gift made within twelve months of death.| 
—A gift was made within the twelve months pre- 
ceding the death of the donor. The gift was 
without any reservation or power of revocation ; 
was a gift out & out, & was not a donatio mortis 
causa :—Held: the gift was liable to account 
stamp duty under Customs & Inland Revenue 
Acts, 1881 (c. 12), 8s. 38, & 1889 (c. 7), 8. 11.— 


A.-G. v. Bootu (1894), 63 L. J. Q. B. 356; 10 
T. L. RK. 334; 10 R. 175, D.C. 
46. -]—MILES v. R. (1897), 41st Report 





of Inland tevenue Comrs. [Cd. 9020], p. 167. 

47. Gift contained in marriage settle- 
ment—In favour of children of former marriage.|— 
(1) By 1881 Act, s. 38, account duty is made 
payable on certain property including by sub- 
sect. 2 (a) any property ‘“‘ taken under a voluntary 
disposition made by any person dying after June 1, 
1881, purporting to operate as an immediate 
gift inter vivos, whether by way of transfer, de- 
livery, declaration of trust, or otherwise, which 
shall not have been bond fide made three months 
before the death of deceased,”’ & including by sub- 
sect. 2 (c) any property ‘‘ passing under any past 
or future voluntary settlement made by any person 





to the settlor by the settlement.— 
a v. SMYTH, [1905) 2 1. R. 553.— 


k. ——  ——.]) — H.M. ADVOCATH 
v. Heywoop-LoONSDALE’S TRUSTRES 
(1906), 43 Sc. L. R. 529.—SCOT. 





45 i. Any property which 
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dying on or after such day,” by deed or other 
instrument not taking effect as a will, whereby an 
interest in such property for life is reserved to 
settlor. By 1889 Act, s. 11, the above-mentioned 
period of three months is altered to twelve months, 
& the expression ‘‘ voluntary settlement ” is made 
to include any trust “‘ in favour of a volunteer,” 
whether the instrument effecting the settlement 
was made for value or not as between settlor & 
any other person. 

_ (2) By the settlement made on the second mar- 
riage of a widow it was provided that out of 19,500 
fully paid-up shares which she was entitled to have 
allotted to her, 1,000 should be allotted to each of 
her four adult sons by the former marriage, & the 
remaining 15,500 to trustees, as to 3,200 upon 
trust for her two infant sons & two married 
daughters by her former marriage, & as to the 
remaining 12,300 upon trust to pay a life annuity 
to her husband, &, subject thereto, to pay the 
income to settlor for life, & hold the fund after 
her death, in trust for the children of the former 
marriage as she should appoint. The marriage 
was solemnised, & the shares duly allotted. 
Settlor died within twelve months after the settle- 
ment, having exercised by will her power of 
appointment in favour of the children of the 
former marriage :—Held: account duty was pay- 
able, for the children of the wife by her first hus- 
band were without the consideration of the mar- 
riage; with regard to the shares in which the 
settlor took no life interest, the disposition in 
favour of such children was therefore a “‘ voluntary 
disposition ’? within sub-sect. 2 (a), though con- 
tained in a marriage settlement ; with regard to 
the shares in which settlor took a life interest, the 
children of the first marriage took under a trust 
‘‘in favour of a volunteer.’’—A.-G. v. JACOBS- 
SMITH, [1895] 2 Q. B. 341; 64 1. J. Q. B. 605; 
72 1. T. 714; 59 J. P. 468; 483 W. R. 657; 11 
T. 1. R. 411; 39 Sol. Jo. 5388; 14 R. 531, C. A. 
Annotations :-—As to (1) Refd. 1. R. Comrs. v. Gribble, [1913] 

1 K. B. 220. As to (2) Folld. Miles v. RR. (1897) 41st 

Jteport of I. R. Comrs, (C. 9020), p. 167. 

48. In consideration of execution of 
settlement.]—In view of the approaching marriage 
of deft. it was agreed between his father & the 
bride’s father that the latter would settle £20,000 
on his daughter, on condition that deft.’s father 
would give to deft. £10,000. That sum was 
accordingly paid to deft. by his father, & a settle- 
ment of £20,000 was executed, & the marriage 
subsequently took place. Deft.’s father died 
within twelve months of the date of payment :— 
Held: estate duty was payable by deft. on the 
£10,000 under 1894 Act, 5s. 2 (1) c.—A.-G. v. 
HOLDEN, [1903] 1 K. B. 832; 72 L. J. K. B. 420; 
88 L. T. 729; 67 J. P. 1385; 51 W. R. 685; 19 
T. lL. R. 385; 47 Sol. Jo. 419. 

49. In pursuance of moral obligation.|— 
N., by his will dated Dec. 13, 1901, devised & 
bequeathed all his estate & effects of every 








has been disposed of by a deceased 
within a year prior to his death, 
whether transfer has actually been 
passed or not, forms part of the de- 
coased’s estate, under Act, 28 of 1909. 
—FINANCE MINISTER v. MINNAAR’S 
pene oe (1916), IT. P. D. 520.— 


the sons, 


of the father. 


1. Transfer to sons—Value ez- tion :—Held: 
ceeding consideration—Not a gift of 
the difference in value.J—A_ father, 
80 yoars of age, agreed to sell to his 
sons certain land, the consideration 
being an annuity to be paid by the 
sons to the father, the payment by 
the sons of a sum of inoney due to 
a bank by a co., the whole of the 


tween the v 


sharcs in which belonged to the father 
the father having the 
controlling interest, & the payment of 
a cortain sum of money to a 
The value of the land 
was much greater than the sum of the 
actuarial valuo of the annuity, & the 
other amounts corny the considera- 
e 
establish a Bian of the difference be- 
uo of the land & the total 

amount of the consideration, &, 
on the father’s death, more than five 
years afterwards, the land was not 
chargeable with any duty.—R. ». 
BALLARAT TRUSTEES, 
AGENCY Co., LTp. (1919), 27 GC. L. R. 


description to his brother, C., absolutely, & he 
appointed his brother, Il. & G. exors. & trustees 
of his will. On Jan. 11, 1902, N. signed a docu- 
ment or letter, which has not been admitted to 
probate, which was headed ‘‘ Instructions to my 
exors. C., M., & G.—Dear Brother C. (I dictated 
this to G.), I have failed to make provision for 
the distribution of my property amongst my 
relatives & friends before it became too late to do 
it with care. For this reason I have left all my 
estate to you in the fullest reliance that you will, 
as far as possible & to the uttermost, carry out 
any wish that I may express in writing now or 
later, or which may be conveyed to you verbally 
by G. or my cousin Henry. I have made a 
settlement on P. D. which should suffice for him. 
As regards our family, you will be the best judge 
how & when a suitable distribution should be 
made. I do not fetter your discretion in any way. 
You are an old man, & therefore do not delay the 
distribution.’ Then followed directions as to the 
disposal of certain property & amounts to be paid 
to certain persons. The document concluded : 
‘* Finally, these are the instructions referred to in 
my will. They are not in any way to fetter C., 
& may probably be added to if I am spared, or I] 
may carry some out in my own lifetime.’”’ <A copy 
of this document was sent to C., who, on Jan. 14, 
1902, wrote to G. a letter in which he said: ‘‘ All 
I wish to say now is that every wish expressed by 
my brother shall be carried out to the very fullest 
extent so far as I am concerned, & as far as all 
we three exors. are concerned, for his wishes are 
sacred, every word.” The effect of this letter 
was communicated to N. N. died on Feb. 18, 
1902, & his will was proved by all the exors., & 
estate duty & legacy duty was paid on his estate, 
including sums given or settled by testator within 
twelve months of his death. C. took possession 
as beneficial owner of the residuary personal 
estate & of the freehold & leasehold estate of N., 
& he made on May 138, 1902 (within twelve months 
next before his death) a settlement of £5,000 on 
each of his four nephews & niece. C. also gave & 
paid other sums to various persons in accordance 
with the instructions in the letter of Jan. 11, 1902. 
C. died on Dec. 13, 1902 :-—Held: no trust was 
created, & the settlement of £5,000 so made was a 
gift made by C. within twelve months of his death, 
& so estate duty & settlement estate duty were 
payable in respect thereof.—A.-G. v. CIIAMBERLAIN 
(1904), 90 L. fT. 581; 20 T. L. BR. 359 ; 48 Sol. Jo. 
332; 68 J. P. Jo. 136. 

Annotution :—Refd. A.-G. v. Milne, [1913] 2 K. B. 606. 

50. In pursuance of enforceable volun- 
tary obligation.|—In 1892 a person covenanted 
with trustees that within three months after her 
death her exors. should pay the sum of £5,000, free 
of all duties & deductions, to the trustees upon 
trust for a certain charity. Some eight years 
afterwards the donor, with the object of giving the 
sum in her lifetime, executed another deed by 
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m. —— Gift of difference in 
value. |—C., in 1886, conveyed his lands 
to his three eldest sons in three several 
pare: taking mtges. back from them 

y which they covenanted to pay hiin 
certain sums on Oct. 1, 1890, & certain 
sums on May 1, 1894, & also to pay 
certain annuities to himself & to his 
wife after him. Oot. 1, 1890, was the 
due date for the payment of a sum 
secured by a mitge. previously given 
by C. over the whole lands, & against 
which he had covenanted to indemnify 
his sons in the conveyances to them ; 
& the amounts covenanted to be paid 
by the sons on that daté were intended 


debtor 


facts did not 


KXECUTORS & 
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Sect. 3.—What properly chargeable: Sub-sect, 2, D. 
(b) & | 

which she covenanted to pay the £5,000 at once, 
& by this deed she, her cxors. & estate, were 
relieved from payment of the £5,000 under the 
former decd. The £5,000 was paid over, & the 
donor died within twelve months from the execu- 
tion of the deed & the payment. Upon her death 
the Crown claimed estate duty upon this sum of 
£5,000 :—Held: the payment of the £5,000 was 
‘*an immediate gift inter vivos,’ within 1881 Act, 
s. 38 (2)a; it was none the less a gift because 
there was a release of the donor & her estate from 
the obligation under the prior deed, &, as the 
donor died within twelve months from the making 
of the gift, estate duty was payable under 1894 
Act, s. 2 (1) ¢.—A.-G. v. COBHAM (VIscouNT) (1904), 
90 1. 1. 816; 20 'T. 1. R. 38873 48 Sol. Jo. 398 ; 
68 J. P. Jo. 136. 

Twelve months extended to three years.|~— 
See 1909-1910 Act, s. 59 (1). 

51. Benefit to donor—-Must be entirely ex- 
cluded—Donee to have exclusive enjoyment on 
possession.|—-(1) By deed, in 1883, real & personal 
estate was given by the owner to applt. subject to 
an annual rentcharge issuing out of the realty, 
applt. covenanting to pay the rentcharge & all the 
funeral & testamentary expenses & all donor’s 
debts at his death to the full exhaustion of all his 
property. Inthe event of applt.’s death in donor's 
lifetime or of any breach of covenant by applt. the 
donor had power to revoke the deed wholly or in 
part: any revocation to be without prejudice to 
any purchase or mtge. made before the revocation. 
Donor released the rent-charge & power of revoca- 
tion by deed in Sept. 1894, & died in Oct. 1894 :— 
Held; benefits having been reserved to donor, 
estate duty was payable upon all the property 
comprised in the deed of 1885 as property passing 
upon the death of the donor, within 1894 Act, 
ss. 1, 2 (1) ce. 

(2) In this case can anybody doubt that some- 
thing has been reserved to settlor 2? The settle- 
ment itself has reserved £4,000 a year... it seems 
to me that it is burning daylight to say that it is 
not within the express language of the statute 
(LorD Hatspury, C.).—Grrey (Earn) vv. A.-G., 
[1900} A. C. 124; 69 L. J. Q. B. 808; 82 L. T. 
G2; 48 W. R383; 16 'T. LR. 202, H. Le: affy. 
8S. C. sub nom. AG. v. Grey (Ban), J 1898) 2 
Q. B. 534, C. A. 

Annotations :—As to i -G. ve Ja 

[1902] 1k. He.” Raid Ang. ne be breville Ld00} 

~B. 2235 A.-G. v, ‘ gQ: < s17° -G. 

v, Seccombe, [1911] 2 K. erty ait Beenie eee 

52. Need not be reservation—Out of sub- 
eer of gift.|—A.-G. v. Worratn, No. 54, 
post. 

53. — By ‘contract or otherwise ’’—1889 
Act, s. 11 (1)—Interpretation of ‘ otherwise.’’} 
-—A.-G. v. SrccomBE, No. 59, post. 

54. What amounts to— Payment of 
annuity.]—(1) 1881 Act, s. 88, imposes a duty 
upon the personal property therein described, & 
1889 Act, s. 11 (1), includes within the description 











to be applied in paying off this mtge., 
& wore received by C. & so applied 


by him in duc course. Un May 30, satisfaction 


of the latter amounts not being paid 
when due, pee assign them in 
if) 8 


of property in the earlier Act “ property taken 
under any gift, whenever made, of which property 
bond fide possession & enjoyment shall not have 
been assumed by the donce immediately upon the 
gift, & thenceforward retained to the entire ex- 
clusion of donor or of any benefit to him by 
contfact or otherwise.”’ 

(2) The sum of £23,000 was duc to A. upon a 
mtge. of land, & he had obtained a decree for 
foreclosure which had not become absolute. <A 
deed was executed, by which mtgors. conveyed 
the equity of redemption to A.’s son in considera- 
tion of £500, & A. conveyed the legal estate to his 
son & released the mtge. debt, & his son covenanted 
to pay A. an annuity of £750. The annuity was 
paid for some years until the death of A. :—H eld ; 
this was a gift of personal property within 1889 
Act, &, upon the death of A., his son was liable to 
pay the duty imposed by 1881 Act. 

(3) Under sect. 11, therefore, it is no longer 
necessary that the reservation or benelit to donor 
should be out of the property given. In the 
present case is it possible to say that no benefit 
has been reserved to donor? It is clear to me 
that there is reserved such a benefit as is contem- 
plated by sect. 11 (Loprs, L.J.).—A.-G. uv. Wor- 
RALL, [1895] 1 Q. B. 99; 64 L. J. Q. B. 1415 71 
L. T. 807; 5953. P.467; 49 W. RTS; LIT LR. 
48; 39 Sol. Jo. 58; 14 R. 1,0. A. 
Annotations :--—As to (1) & (2) Consd. A.-G. tv. 

1903) 1 K. B. 832; A.-G.v. Johnson, [1903] 1 1. B. 617. 

tefd. United lealisation Co, rv. 1. 2. Comrs. (1898), 79 

L.'N. 556; A.-G. v. Sandwich, (1922) 2 K. 13.500, A.-G. 

ve Parr, (1924) 1 K. B. 916, uts to (3) Refd. A.-G. ¢ 

Seccombe, [1911] 2 1K. HB. 6883 A.-G. v. Sandwich, [1922 ] 

2K. »B. 500. 

55, —-- —-— —---.]—JIn 1889 £500 was paid 
to the directors of an unincorporated charitable 
society, in lieu of a Jegacy, & upon the terms of a 
resolution of the directors of the society that the 
trustees of the society should be authorised to pay 
to the person from whom the £500 was reccived, 
& to his wife if she survived him, an annuity of 
£25. The annuity was not charged upon or 
secured by the property of the society, & was paid 
by the directors as one of the ordinary outgoings 
ot the society. The commercial value of the 
annuity in the year 1889 was £210. The payee ol 
the £500 & his wife, who survived him, died after 
the date of 1894 Act. The Crown claimed that, 
on his death, estate duty became payable by the 
society on the £500 under 1894 Act, s. 2 (1) (¢) 5 
& on her death succession duty became payable on 
the £500 under 1853 Act, s. 7:—Jleld: (1) the 
transaction was a gift & not a bond fide purchase 


Holden, 


' of an annuity, & consequently estate duty was 


payable on the full sum of £500, without any re- 
duction in respect of the value of the annuity ; 
(2) the disposition of the £500 not being a bond 
fide sale, succession duty was payable under 1853 
Act, 8. 7.—A.-G. v. JOHNSON, [1903] L IK. B. 617 ; 
721..7. K. B. 823; 88. 7. 445; 67 5. P. 113; 
5LW.R. 4873 19 Te. R. 8243; ATSol. Jo. 367, 
C. A. 
Annotations :—As to (1) Consd. A.-G. v. Holden, [1903] 1 
K. B. 832. Refd. A.-G. v. Succombe, [£911] 2 K. DB. 688 ; 
A.-G. v. Sandwich, [1922] 2 K. B. 500. 


veyed or the amount covenanted to 
be pald exceeded the amount or the 
value of the consideration given.— ic 


own covenants. 


1892, C. executed four deeds of covenant 
by which he covenanted to pay 
certain sums to or in trust for his 
fourth son & his threo daughters on 
May 1, 1894. The amounts which 
C. so covenanted to pay were together 
equal to the amounts which he was 
to receive from his three cldest sons 
on the same date, & the deeds of 
covenant provided that, in the event 


These deeds of covenant also secured 
the payment of certain annuities by 
the fourth son & three daughters to 
C. & his wife after him :—Held: the 
deeds of conveyance & deeds of 
covenant were deeds of gift within 
the meaning of Deccased Porsons’ 
Estates Duties Act 1881 Amendment 
Act, 1885, to the oxtent to which in 
cach case the valye of the land con- 


Se (1894), 13 N. ZL. Ut. 111. 


n. Verbal gift.|}—The testator some 
yoars beforo his death exocutod 
a@ power of attorney in favour of 
resp., his daughter, & by a verbal 
gift, in order to cscape taxation, 
authorised her to appropriate the 
purchase-moneys recejved thereunder 


Parr ll. —Esrate Duty. 


56. —-- -—— Gift of insurance policy— 
Policy kept up by donee.|—Lorp ApvovcaTE v. 
FLEMING, No. 632, post. 

57. —_— -——— Payment of rent-charge—Power 
to revoke gift.!-Grey (MARL) v. A.-G., No. 51, 
anle. 

58. —_— --—— Interest accruing on gift paid 
to donor—For sole benefit of donee.|—A.-(i. v. 
WAGHORN (1909), Times, Feb. 6. 

59. Donor allowed to reside on 
property granted.|—-(1) By 1889 Act, s. 11 (1), the 
description of property required to be included 
in an account & made subject to duty under 1881 
Act, s. 38 (2) (a), & therefore to estate duly under 
1894 Act,s.2 (1) (ce), “shall include property taken 
under any gift, whenever made, of which property 
bond fide possession & enjoyment shall not have 
been assumed by donee immediately upon the gift 
& thenceforward retained to the entire exclusion 
of donor, or of any bencfit to him by contract or 
otherwise.” 

The owner of a farm & dwelling-house thereon 
by a deed of gift in 1897 in consideration of natural 
love & affection conveyed & assigned the farm, 
with the dwelling-house & other buildings & the 
live & dead stock & the other chattels thereon, to 
deft., his great-nephew, who resided with him, & 
who had in the preceding year taken over the 
management of the farm. Donor had no property 
other than that included in the decd, except an 
annuity of £15 chargeable upon certain land 
belonging to deft. After the execution of the dced 
donor continued to reside in the house until his 
death in 1906, & was maintained by deft., who 
retained the annuity, which was sufficient to meet 
the cost of his maintenance, but there was no 
agreement or understanding between donor & 
deft. that the former should be permitted to remain 
in the house or be maintained by deft. Upon the 
death of donor the Crown claimed estate duty upon 
the value of the property comprised in the deed 
upon the ground that bond fide possession & enjoy- 
ment of the property were not assumed by donor 
& thenceforward retained ‘‘ to the entire exclusion 
of donor, or of any benelit to him by contract or 
otherwise ’ :—-Held > though donor was permitted 
by donce to & did in fact reside in the house from 
the date of the deed until his death, there was an 
entire exclusion of donor from the possession & 
cnjoyment of the property or of any benefit to 
him by contract or otherwise, within the sect., & 
therefore estate duty was not payable. 

(2) The words “ or otherwise ’”’ in the sentence 
or of any benefit to him by contract or other- 
wise ’? must be read as meaning some arrangement 
ejusdem generis with contract, that is to say, an 
enforceable arrangement.—A.-G. v. SECCOMBE. 
[AVLL] 2 WK. B. 6883; SO L. J. K. B. 918; 105 
L. TP. 18. 

Annotation :—A8s tv (2) Refd. A.-G. v. Sandwich, [1922] 2 

K. B. 500. 








im) 


60. Surrender of life interest to remainderman.| 
—A.-G. v. BREECH, No. 26, ante. 


of lands sold by him & of mortgage 
moneys due te him, to relond the latter 
to tho mortgagors in her own name, & 
generally to invest his moneys in her 
own haine :—J/eld: the gift to resp. 
being verbal could not be stamped ; 
the deeds exccuted in carrying out tho 
transaction of gift were not deeds of 
gift within tho meaning of the New 
Zealand Stamp Acts, & did not operate 
as a disposition of aber Ey under New 
Aealand Deceased Persons’ Estates 
Duties Act, I881, 8. $5.—STAMPS 
MINISTER v. TOWNEND, 11909) A. C. 
633.—-N.Z 


PART II. SECT. 3, SUB-SECT. 2.—E, 


_9. Voluntary settlement — Reserving 
life interest to settlor—Trusts ds d 
positions to take effect after seittlor’s 
death.}J—By oa voluntary settlement 
S. conveyed property to trustees upon 
trust to sell, & to stand possessed of 
the procecds upon trust to invest, 
with power, with the consent of S. 
during his lifotime, & after his decease, 
at their discretion, to vary the invest- 
ments, & upon trust to pay the income 
to S. during his life, & aftor his decease 
in trust for ali the children of S. by 
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Li. Seltlements with Reservations. 

Sce 1881 Act, s. 38 (2) (c) ; 1889 Act, s. 11 (1); 
1894 Act, s. 2 (1) (c) ; 1909-1910 Act, s. 59 (1). 

61. Voluntary settlement— Reserving life in- 
terest to settlor—Appointment of shares in partner- 
ship.|—By decd dated July 12, 1883, settlor, in 
pursuance of a power given by articles of partner- 
ship, appointed & transferred to his sons his shares 
in the partnership business, as from Oct. 1, 1883, 
or as from settlor’s death, which should first 
happen, provided that such appointments were 
conditional upon the exccution by the sons before 
Oct. 1, 1883, of a deed covenanting to pay to 
settlor, from Oct. 1, 1883, during his life, interest 
at 4 per cent. per annum on the value of the shares 
appointed as aforesaid, & to pay, out of the profits, 
certain annuitics to other persons. The sons 
executed this last mentioned deed on July 12, 1883. 
Scttlor died on July 19, 1883 :—Held: the transfer 
of the shares was a voluntary settlement within 
188l Act, s. 38 (2), & by it an interest for life in the 
property transferred was reserved to settlor, & 
therefore duty was payable under that sect. on 
the amount of the shares so transferred.—CRoss- 
MAN v. R. (L886), 18 Q. B.D. 256; 56 1. J. Q. B. 
241; 551. T. 848; 35 W. R. $03, D.C. 
Annotations :—Consd. A.-G. v. Worrall (1894), 38 Sol. Jo. 


351; A.-G. v. Grey, [1898] 2 Q. B. 534. Refd. A.-G. 2. 
Jllis, [1895] 2 Q. B. 4663 A.-G. vu. Johnson, (1905) 1K. 1. 





617. Mentd. Ruity-Arnell, otc., Co. v. L., (1922) 1 Kk. B. 

599. 

62. + —-—.|—-A.-G. v. GOSLING, No. 
954, post. 

63. ---— -——-—— Payable only at discretion of 


trustees.|—By a voluntary settlement  settlor 
assigned to trustees a sum of moncy, with interest, 
upon certain trusts, & subject to certain powers, 
provisoes, agreements & declarations, & it was 
declared that the trustees should apply the income 
for the benefit of settlor & his wife & children. or, 
at their discretion, for the benefit of one or more 
of such persons to the exclusion of the others, & 
after settlor’s death the money was to be held 
subject to trusts in favour of his widow & children : 
—Held: notwithstanding the power conferred 
upon the trustees of depriving settlor of the benefit 
of the settled property at their discretion, an 
interest in such property for life was reserved to 
settlor, within 1881 Act, s. 38 (2) (c), & therefore 
on his death duty was payable.—A.-G. v. LlEy- 
Wood (1887), 19 Q. B.D. 326; 561. 3. Q, B. 572 ; 
57 1. Tb. 271; 35 W. Rt. 772, D.C. 

64. —— Appointment of property— 
‘“*Passing under ’’ prior marriage settlement.| 
(1) By a marriage settlement H. transferred per- 
sonal property to trustees upon trusts, the ultimate 
trust being for such persons as she might appoint. 
The earlier trusts having failed, she by deed ap- 
pointed the property to a niece :-—Held: the 
property so appointed was property ‘' passing 
under ”’ the marriage settlement ; the settlement 
& deed of appointment constituted a voluntary 
settlement whereby a life interest was reserved to 
the vendor within 1881 Act, 5s. 38, as amended by 








his then late wife, with the usual 
provisions for the imaintenance & 
advancement in life of the infant 
children of S., if any, at the time of his 
death :—Z#Held : this was a settlement 
containing trusts & dispositions to 
tuke effect after the death of the settlor 
S., within the meaning of Deccased 
Persons’ Estates Duties Act, 1881, 
s. 2%.—Re SIMPSON’S SETTLEMENT 
(1892), 10 N. 4. L. R. 743.—-N.Z. 


p. —— Annuity reserved to settlor.) 
—-W. transferred to three pf his sons, 
who formed a co-partncry, the stock- 


Lt8- 
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Sect. 3.—What property churgeable: Sub-sectl. 2, £., 
F., G. & H.} 

1889 Act, s. 1], & duty was payable in respect of 

such property. 

(2) The expression [‘‘ passing under” in 1881 
Act, s. 88 (2) (c)] is not a phrase of art in the same 
strict sense in which ‘ devise,’’ ‘‘ grant,’’ ‘* estate 
in fee,” “remainder ’’ & a host of others having 
exact & uniform technical significations would be 
properly so termed. It is a phrase of a compre- 
hensive nature, & we think it may fairly be used in 
respect not only of dispositions which are effected 
by the words of the instrument creating them but 
of those which arc cftected by the subsequent 
execution of a power created by the instrument 
in question (per CUR.).—A.-G. v. CHAPMAN, [1891] 
2Q. B. 526; 60 L. J. Q. B. 602; 65 L. T. 119; 
40 W.R. 79; 77. L. R. 640, D.C. 

Annotations :—<As to (1) Folld. A.-G. v. Gosling, [1892] 1 


Q. B. 545. Consd. A.-G. v. Dodington, [1897] 1 Q. Bb. 
722, Asto(2) Apprvd. A.-G. v. Wendt (1895), 65 L. J. Q. B. 
S514. Refd. A.-G. v. Gosling, [1892] 1 Q. B. 5453; A.-G. 


UV Dodington, {1897] 1 Q. B. 722. 

65. Marriage settlement-—-In favour 
of children of former marriage.|—A.-G. v. JACOBS- 
SMm1iTH, No. 47, ante. 

66. —-—— Annuity payable under partner- 
ship deed——To widow of partner.|—A.-G. v. WENDT 
(1895), 65 L. J. Q. B. 543 73 L. T. 255; 43 W. RR. 
701; 39 Sol. Jo. 708; 15 R. 528, D. C. 

67. What included in term ‘‘ voluntary ”’ 
—-1889 Act, s. 11 (1) —- Retrospective effect of 
section.|—1881 Act, by s. 38 (c) imposes stamp 
duty upon personal property ‘‘ passing under any 
past or future voluntary settlement” if a life 
interest is reserved to settlor. 1889 Act, s. 1], 
enacts that the above sect. '‘ is hereby amended as 
follows: the description of property marked (ce) 
shall be construed as if the expression ‘ voluntary 
settlement’ included any instrument was made 
for valuable consideration or not as between 
settlor & any other person.’’ Upon demurrer to 
an information for stamp duty alleged to be due, 
under 1881 Act, s. 38, in respect of personal pro- 
perty to which certain persons became entitled in 
1885, under a settlement :—Held: the provisions 
of 1889 Act, s. 11, were retrospective, & the con- 
struction provided by that sect. must be applied 
to the description of the property sought to be 
taxed, & this although the property passed to the 
beneficiaries, & the proceedings to recover the 
duty were taken, before the second Act came into 
force.—A.-G. v. THEOBALD (1890), 24 Q. B. D. 
d97 3 62 L. I. 7685 38 W. R. 527, D.C. 
Annotations :-—Retd. Young v. Adams, [1898] A. C. 469; 
fe Lovell & Collard’s Contract, [1907] 1 Ch. 249. 














I’, Settled Property in which the Interest failed 

before Possession. 

Sce 1804 Act, 8. 5 (3); 1896 Act, s. 14. 

68. Subsequent limitations continuing to sub- 
sist—Limitation giving absolute interest—Marriage 
settlement.|—(1) By 1894 Act, ss. 1 & 2, estate 
duty is imposed upon property, real or personal, 
settled or not settled, ‘‘ which passes on the death ”’ 
of every person dying after the commencement 














in-trade & gvoodwill of his business. 21 R. 
No cash was paid down by his sons, &1Y 
but they undertook as individuals 

& as a firm to grant a bond of annuity 
in their father’s favour, & after his 
death, of their mothor, equivalent to 
5 per cent. of the value of the stock- 
in-trade :—-Held: the transfer of the 
business was a voluntary settloment 
& the annuity was an interest in the 
business reserved by implication to 
the settlor, & duty was payable.— 
LORD ADVOCATE v. WILSON (1894), 


subject to a 
minority trus 


(Ct. of Scss.) 097; 31 Sc. L. 
SCOT. 


PART II. SECT. 3, SUB-SECT. 2.—F. 
68 i. Subsequent 
tinuing to subsist—Limitation viving 
absolute interest.;—Under a settlement 
H. took a vested legal estate as tenant 
in common in fee, with a limitation 
over on his dying under twenty-one, e 

roviso that during his 
es were to enter into 
receipt of the rents, providing thereout 


Estarté AND OTHER Deatu DUTIES. 


of the Act. By s. 5 (3), where the interest of 
any person under a scttlement fails before it 
becomes an estate in possession, ‘‘ & subsequent 
limitations under the settlement continue to 
subsist,’? the property shall not be deemed to pass 
on his death. By a marriage settlement personal 
property belonging to the wife was settled upon 
trusts to pay the income to her during the joint 
lives of her husband & herself, & after the death 
of such one of them as should first die, to pay the 
income to the survivor during his or her life, & 
if the wife should survive her husband, & there 
should be no children of the marriage, then in 
trust for her absolutely. There were no children 
of the marriage. The wife survived her husband, 
who died after the commencement of the Act :— 
Held: on his death ‘ subsequent limitations 
under the settlement continued to subsist ’’ within 
s. 5 (3), so that estate duty was not payable. 

‘(2) I think ‘ subsist ’’’ properly describes any 
estate created by the scttlement which has not 
come to an end. I do not think that such an 
estate is the less a limitation because there is no 
estate limited beyond it—in other words, I think 
that limitations under the settlement continue 
until tlre death of a person who was, at the time 
of his death during the continuance of the scttle- 
ment, competent to dispose of such property 
(VAUGHAN WILLIAMS, J.).—A.-G. v. Woon, [1897] 
2 Q. B. 102; 66 1. J. Q. B. 522; 76 1. T. G54 ; 
45 W. R. 663; 13 T. L. R. 435; 41 Sol. Jo. 5414, 
D.C. 

Annotation :—As to (1) & (2) Consd. A.-G. v. Glossop, [1907] 

1 K. B. 163. 


69. —--- From what time limitations com- 
mence—Death of person whose interest fails.]— 
(1) An ‘interest is created’ within the words 
‘* & no other interest is created by the said disposi- 
tion” in 1896 Act, s. 15 (1), by a limitation in a 
marriage settlement in favour of unborn children 
of the marriage, although there never is a child 
of the marriage. (2) By a marriage scttlement 
property, described as the husband's fortune & 
the wife’s fortune respectively, was settled by the 
husband & wife upon trust (dler alia) to pay during 
the joint lives of husband & wife an annuity of 
£400 to the wife for her separate use without 
power of anticipation & to pay the residue of the 
income, &, after the death of the wife, the whole 
income, to the husband for life, & after his death 
to pay the whole income to the wife for life, & 
upon trust after the death of the survivor for 
such children of the marriage as the husband 
& wife, or the survivor, should appoint, &, in 
default of appointment, upon trust for the children 
of the marriage who should attain the age of 21, 
or being daughters should marry under that age 
&, failing such issuc, upon trust as to the husband’s 
fortune for him, his exors., administrators & 
assigns, & as to the wife’s fortune for her exors.. 
administrators & assigns. There was no issue of 
the marriage, & the wife survived the husband :— 
Held: upon the death of the husband estate duty 
became payable upon the wife’s fortune, except 
as to so much of it as formed past of the corpus 


fur his Maintenance, ctc., & to accumu- 
lato the surplus upon trust, if ho should 
attain his age, for him, but if he should 
die under age, for the persons who 
should neg pectenre become indecfeasibly 
entitled as tenants in common in fee of 
all the lands in the settlement, including 
na 8 rapa :—Held : lore duty ar not 
able as on a property passing on 
if death: H.’s interest had not become 
&® beneficial interest in possession in 
the lands at his death—aA.-G. », 
POWER, (1906] 2 I. lt. 272, 280.—1R, 


limitations con- 


Part lI. -Estare Dury. 


which produced the annuity of £400; but that 
as to that latter amount no estate duty was payable 
by reason of 1894 Act, 8. 5 (3). 

(3) With regard to the question whether in this 
case ‘‘ subsequent limitations continued to subsist ”’ 
within the meaning of the sub-sect., I agree that 
the point of time at which one must look for the 
purpose of answering that question is the time of 
the death of the person whose interest fails, & not 
any subsequent date ’’ (FARWELL, L.J.). 

(4) I think 1896 Act, 5s. 14, clearly cannot avail 
defts., because here the property was not scttled 
by the lady on herself for life, but for the joint 
lives of herself & the husband (CozENs- 
Harpy, L.J ).—A.-G. v. GLossop, [1907] | K. B. 
163; 761. J. K. B. 199; 95 L. T. 823; 23 
T. L. R. 1083; 51 Sol. Jo. 97, C. A. 


Annotation :—~As to (1) Refd. A.-G. v. Sandwich, [1922] 2 
K. B. 500 


70. Settlor entitled to life interest & reversion 
—Life interest enlarged into absolute interest— 
Interest chargeable if operating in joint settlement. | 
—A.-G. v. GLossop, No. 69, are. 

71. Interest in settled legacy—Death of tenant 
for life—-Before legacy paid or appropriated.|-— 
I'he tenant for life of a settled legacy died before 
the expiration of a year from testator’s death & 
before the legacy was paid or appropriated, so 
that he never became entitled to receive any 
income in respect thereof :—Held: estate duty 
did not become payable in respect of the legacy on 
his death.—te HARRISON, JOHNSTONE vt. BLACK- 
BURN & Fast LANCASHIRE Royan INFIRMARY, 
ie 2 Ch. 374; 88 Ll. J. Ch. 1383; 120 L. T. 
187. 


G. Joint Investments. 

See 1894 Act, 8.2 (1) (ce) 3; 1881 Act, s. 38 (2) (0); 
1889 Act, s. 11 (1). 

72. Voluntary joint purchase—Survivor to take 
the whole—Meaning of ‘‘ voluntary ’’—1881 Act, 
s. 38 (2), b.|—(1) A. & B. bought stock, paying 
for it in cqual shares, & agreed that the survivor 
should take the whole. B. died :—HHeld: the 
purchase of the stock was a voluntary transfer 
of the stock by each to himself & his co-purchascr, 
& account stamp duty was payable under 1881 
Act, s. 88 (1), on so much of the stock as was 
purchased with B.’s money. 

(2) If ‘‘ voluntarily’? means ‘‘ without con- 
sideration,” it is difficult to give effect to the words 
in the last-mentioned sect., ‘‘in concert or by 
arrangement with ’’—words which would appear 
to point to the existence of some contractual 
obligation (per Cur.).—A.-G. v. Exuis, [1895] 2 
Q. B. 466; 64L. 5.Q B. 818; 73 L. T. 190, 350 5 
50 J. P.774; 44 W. R. 183; 11 T. L. R. 566; 39 
Sol. Jo. 709; 15 R. 584, D. C. 


H. Interest Purchased or Provided by Deceased. 

See 1894 Act, s. 2 (1) (d) ; 1889 Act, s. 19. 

73. Life insurance policy.|—A.-G. v. MURRAY, 
No. 79, post. 

74. Effected by deceased at own expense-—— 





PART Il. SECT. 3, SUB-SECT. 2.—H. 

78 i. Life insurance olticy.]— By 
an inter vivos trust disposition & 
assignation a truster conveyed certain 
roperty, includ four . 
nsurance upon his life, to 
for behoof of his daughters in life- 
rent & their issue in fee. The trustocs 
were directed to pay the premiums 
necessary to keep the policies in force, 
but were also empowered at thoir 
discretion to sell, assign, or burrendcr 
the policies. They paid the premiums 
out of the trust funds until the trustor’s 


trustees 8 


Finance Act, 


— On 


death, when the proceeds of the policies 
wero paid over to 
the procecds of the 
portion oF tae ue estate a ere pen 

require O an annu ncome 
olcles of ufficient to mice the premiums, wero 
liable to estate duty, as being pro- 
erty which passed on the death of 
he truster within the meaning o 
1894, 5s. 2 
INLAND REVENUF ComRs. v. SCOTT’S 
: life : - 
Aguioned to trustees—Premiums paid 
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Assignment to trustees—Of marriage settlement.]— 
A.-G. v. DOBREE, No. 97, post. 

15. -—— ——  —— ——.]—By a settlement 
made shortly before his marriage in 1887, settlor 
assigned to trustees a policy of assurance on his 
life, which he had shortly before effected, in trust 
for himself until the marriage, & thereafter to hold 
the moneys to become payable under the policy 
in trust to pay the income thereof to his wife 
during her life & after the decease of settlor & his 
wife in trust for the children of the marriage as 
therein mentioned, & if there should be no child 
of the marriage who should acquire an intcrest 
in the moneys in trust for settlor absolutely. By 
a settlement made shortly before his second 
marriage in 1897, settlor assigned to the trustees 
of that settlement another policy of assurance on 
his life, which he had shortly before effected, 
subject to an annual premium until 1916, in trust 
for himself until the marriage, & afterwards that 
the trustees should stand possessed of the moneys 
which should be received by them in respect of the 
policy during the joint lives of settlor & his wife, 
& during the life of settlor, if he should survive 
her, upon certain trusts, & that the trustees 
should hold the trust funds during the life of 
settlor’s wife if she should survive upon trust 
to pay the income to her for life, & after the 
death of settlor & his wife upon trust for the 
children of the intended marriage, & the children 
of settlor by his former marriage as thercin 
mentioned, & if none of the said children should 
acquire an interest then the trustces should stand 
possessed of the trust funds & the income thercof 
in trust for settlor absolutely. Secttlor died in 
1921, having duly paid the premiums on the 
policies, & was survived by his wife, three 
daughters of his first marriage, & a son of his 
second marriage :—Held: (1) the moneys payable 
under the policies were an interest purchased or 
provided by deceased & accruing or arising on the 
death of deccased within 1894 Act, s. 2 (1) (d), & 
should therefore be deemed to be property passing 
on the death of deceased under that sub-sect. ; 
(2) these moneys were property in which deccased 
had had an interest, &, consequently, under 
sect. 4 for determining the rate of estate duty to be 
paid on property passing on the death of deceased, 
these moneys should be aggregated with the other 
property so passing._—A.-G. v. PEARSON, [1924] 
2K. B. 375. 

76. Under family arrange- 
ment.|——A tenant for life of freehold estates, being 
in pecuniary difficultics, entered into an arrange- 
ment with his son, the tenant in tail in remainder, 
by which the entail was barred, & the fee was then 
mortgaged to secure advances to the father. 
The father was also possessed of policies on his 
own life to an amount substantially equivalent to 
the amount of the mtge. debt, which policies were, 
pursuant to the arrangement, assigned to trustees, 
who were to receive all policy moneys (if any) 
that might become payable during the life of the 
father & apply them in reduction of the mtge. 











-.. 5 --y-- money.J—R. married in 
1843 & assigned four policies of in- 
surance to trustees. His wife assigned 
a sum of £3,500. Under the provisions 
of the settlement tho policies were 
kept up & the annual premiums paid, 
exclusively out of the income of the 
moneys of the wife until tho death of 
R. in 1898 :—Held: the moneys pay- 
able under the policies were liable to 
estate auly under Finance Act, 1894, 
8. 2 (d).— : 


them :—HIeld: 
olicies & such 


f 
(1) (d).— 


( .-G. v. ROBINSON, [1901] 2 


of husband— I.R. 67,—IR. 


-—- Under 
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Sect. 8.—Whal properly chargeable 


I. &d.; sub-sect. 3. Sect. 4: Sub-sect, 1.] 


Eyrare AND OTHER Deatu Duties. 


Sub-sect. 2, H., ; all property which passes on the death of a person 


debt, & subject thercto were to hold all policy | +>" .a*to'inclade (s. % (1)) d) “any annuity or 


moneys & accumulations in trust for the son. 
The father’s life interest was assigned to the trus- 
tees, who were out of the income to pay the mtge. 
interest & the premiums on the policies & other 
specified outgoings, & to divide the surplus Income 
up to a certain amount between father & son & 
create a sinking fund out of the ultimate surplus. 

On the father’s death the trustees reccived the 

policy moncys & paid them over to the son :— 

Held: the sums payable under the policies were 

an ‘interest purchased or provided by deceased _”’ 

within 1804 Act, s. 2 (1) (d) + the arrangement did 

not amount to an assignment of the policics to 

the son, but was an arrangement by virtue of 
which an interest in the policies passed to the son 
on the father’s death ; the transaction was in the 
nature of a family arrangement & not a purchase 
by the son, & therefore the exemption from estate 

duty contained in s. 3 did not apply.—A.-G. v. 

Hawains, [1901] 1 kK. B. 285; 70 L. J. Q. B. 195 ; 

838 L. TT. 531; 64 3.1%. 791; 49 W. R. 3203 17 

TT... 853 45 Sol. Jo. $0, D.C. 

Annotations :— Distd. Lethbridge v. A.-G., [1907] A.C. 19. 
Refd. A.-G. v. Montagu, [1902] 1 K. B. 429; A.-G. v. 
Sandwich, {1922} 2 K. B. 500. 

77. Purchase of policy by third 
person.|—-LETHBRIDGE v. A.-G., No. 99, post. 
+See, further, No. 126, post. 

78. --—- With English company — De- 
ceased dying domiciled abroad.J—(1) The words 
‘establish the right to receive,’”’? 1889 Act, s. 19, are 
applicable to legal proceedings in which the title 
to the money payale upon the policy is established. 

Policies of life assurance were effected with an 

English insurance co. by a foreigner who died 
domiciled in Switzerland. By the policies respec- 
tively three directors of the co. whose hands were 
thereunto subscribed agreed that they would 
within three months after the decease of the 
assured should have been duly certified to the 
directors of the co. at their principal office pay out 
of the stock & funds of the co. to the exors. & 
adininistrators or assigns of the assured the sums 
of £300 & £700. Pitf., who was the testamentary 
exor. by Swiss law of the assured, brought an 
action, without taking out probate in the United 
Kingdom, against the insurance co. to recover 
the amount due on the policies, & proved that by 
Swiss law he had the right to recover debts duc 
to the estate of deceased, including the sums due 
under the policies :— Held: (2) pltf. was within 
the words “exors. or administrators’ in the 
policies ; (3) he had established the right to receive 
the moncy payable in respect of the policies 
within the scct.; & he was therefore entitled to 
judgment for the amount less any English estate 
duties which might be payable thereon. 

(4) Qu.: whether pitf. was an assign of deceased 
within the policies—Haas v. ATLAS ASSURANCE 
Co., Urp., [1913] 2 K. B. 209; 82L. J. K. B. 506; 
108 L. T. 373; 29 'T. L. 2. 307; 57 Sol. Jo. 446 ; 
6B. W.C.C.N. 87. 

79. Effected at expense of third person.] 
(1) By 1894 Act, s. 1, estate duty is granted upon 























eaten est & marriage settlement, 
made in 1853, a wife become entitled 
for her life to the income of the pettled 
property for her separate use. In 
1861 sho verbally agreed with her 
husband to pay the income to him 
yearly to be applied by him in paying 
the premiums on insurance policies 
on his life. ‘Phe husband was always 
in the position of having reccived more 


preminmis. 


The 


from his wife than he had paid in. 
By an indenture made in 
1887, the husband assigned the policies 
to trustees, upon trusts for his wife for 
life & after her death for children of 
the marriage, etc., as he should appoint. 
ugrecinent of 
unaltered & the manner in which the 2 
aforesaid payments were made to the 
husband, & the premiums on the policies 


| other interest purchased or provided by deceased, 


either by himself alone or in concert or by arrange- 
ment. with any other person, to the extent of the 
beneficial interest accruing or arising by survivor- 
ship or otherwise on the death of the deceased.”’ | 

(2) A father effected a policy of insurance In 
his own name on the life of his son, then aged 
eleven, to commence at the age of 21, upon which 
ten yearly premiums only were to be paid; the 
father, who had no insurable interest in his son’s 
life, paid all the premiums. After the son had 
attained the age of 21, the father, with the appro- 
bation of the son, & the son's intended wife, 
assigned to the trustees of the son’s marriage 
settlement the policy of insurance & all moneys 
assured or to become payable under it upon trust 
after the son’s death to invest the insurance 
moneys & pay the income to the wife for life. 
After the death of the son (who survived his 
father) the insurance moneys were paid by the 
insurance co. to the trustees, who invested them 
in accordance with the trusts of the settlement :- 
Held: assuming that as between the father 
the insurance co. the policy was illegal & void 
under 14 Geo. 38, c. 48, for want of insurable 
interest, & the insurance moneys were not legally 
recoverable, yet, the money having been in fact 
paid by the insurance co., the liability to estate 
duty was not affected by the illegality of the 
contract of insurance; (8) the expression 
‘interest ’? in 1891 Act, s. 2 (1) (d), covers money 
paid under a policy of insurance on the life of 
deceased ; (4) the sum paid under the insurance 
policy on the son’s death was not an interest 
purchased or provided by the son in concert or 
by arrangement with his father within above 
sect., & on the death of his son estate duty was not 
payable in respect of that sum. 

(5) A policy is plainly property within the scope 
of s. 2 [of 1891 Act] & we can see no ground for 
excluding it from sub-sect. 1 (d) (per Cunh.).— 
A.-G. v. Murray, [1904) 1 K. B. 1655 738 Le J. 
kK. B. 66; $9 L. T. 710; 68 J.P. 89; 52 W. RR. 
258; 207. L. BR. 137, 0. A. 

Annotations -—~As to (3) Refd. A.-G. v. Lethbridge, [1905] 2 
K. 2B. 323 (see (1907) A. CG. 19), as to (5) Expld. A.-G. v. 
Pearson, 11924] 2 K. B. 375. 

80. Policy void for want of insurable 
interest— Liability to duty not thereby affected—- 
Money in fact paid by insurance company. |— 
A.-G. v. Murray, No. 79, arte. 





I. Trust Property. 

Sec 1894 Act, s. 2 (3); 1909-1910 Act, s. 59 (1). 

Property held by trustee.|—Sce No. 297, post. 

81. Trust ended.!—A.-G. v. PENRYN, No. 83, 
post. 

J. Properly Reverting to Disponer, 

Sce 1896 Act, s. 15. 

82. Benefit retained by disponer—-Life interest 
created—Retention of annual payment.|—A.-G. 
v. PENRHYN, No. 83, post. 

———.|— See, also, Sect. 3, sub-sect. 2, D. (6), ante. 


paid by him continued as it had been 
prior to the execution of the said deed 
of 1887, Tho wife survived the hus- 
band :—Held: the policies had not 
beon to any extent purchased or 
provided by the husband within the 
mcaning of Finance Act, 1894, 3s. 


1861 remained 


(1) (d).—TtUICHARDSON Uv. INLAND 
REVENUE Comre., [1909] 2 I. RR. 
597.— IR. 


Part IJ.—Estate Duty. 


83. No other interest created— Contingent 
interest to unborn children—Failure of contingent 
interest.|—-By her marriage settlement C. assigned 
certain funds to trustees, reserving to herself an 
annuity of £100 a year upon trust for her husband 
for life with the usual trusts in favour of the issue 
of the marriage with an ultimate trust for C. 
There was no issue of the marriage. On the 
death of the husband C. claimed that estate duty 
was not payable under 1806 Act, s. 15 :—Held: 
estate duty was payable.—A.-G. v. PENRHYN 
(1900), 88 L. T. 103; 64 J. P. 552; 16T. L. R. 
464; 44 Sol. Jo. 574, D. C. 


Annotations :—Refd. A.-G. v. Glossop, [1906] 1 K. B. 284; 
A.-G, v. Sandwich, [1922] 2 K. B. 500. 


84. ——.]—A.-G. v. GLossop, No. 
69, ante. 

85. Interest created—Devolution in succession. | 
—WATSON v. INLAND REVENUE Comrs. (1900), 
16 Sheriff Court Reports, 235. 

86. Capital sum set aside by executor— 
To meet annuity bequeathed by will.j|—A.-G. v. 
HANNER (1904), 48th Report of Inland Revenue 
Comrs. [ed. 26338] p. 121. 

87. Possession of interest—To exclusion of 
disponer—Annuity charged on real property.|— 
A.-G. v. SANDWICH (EARL), No. 106, post. 

88. Marriage settlement executed prior to 
August, 1894—Interest of survivor in capital & 
income—No exemption from duty—1894 Act, s. 21 
(5).]—Where under a disposition which has taken 
effect before the commencement of above Act, a 
husband or wife is entitled to the income of 
property settled by the other, & on his or her death 
the survivor becomes entitled to the capital as 
well as the income of such settled property, estate 
duty is payable in respect of the property passing 
on the death, & the case does not come within 
the peed haley in above sub-sect. The sub-sect. 
only applies to a case where the survivor becomes 
entitled to the income as distinguished from the 
capital of the settled property.—A.-G. v. STRANGE, 
{[1898] 2 Q. B. 39; 67 L. J. Q. B. 629; 78 i. T. 
516; 46 W. R. 663; 14 T. L. R. 4193; 42 Sol. Jo. 


507, C. A. 
Annotation :— Apld. A.-G. v. Glossop, [1906] 1 K. B. 284. 











SUB-SECT. 3.—FORBEIGN PROPERTY. 
See 1894 Act, s. 2 (2). 
89. Property situate abroad—Deceased domi- 
ciled abroad.|—-WINANs v. A.-G., No. 1, ante. 


90. ——- —-—.]—Re Loir’s Po.ictges, No. 126, 
post. 

91. ——— Deceased domiciled in England.]— 
Re MANCHESTER (DOWAGER DUCHESS), DUN- 


CANNON (VISCOUNT) v. MANCHESTER (DUKB), 


No. 150, post. 








92. .|—Re Scott, No. 127, post. 

93. ——_— -—— Property bequeathed to foreign 
se tall a ScuLL, Scotr v. Morris, No. 151, 
post. 

94 —— Relationship of beneficiary.}— 





M., who died in 1890, by his will left large sums to 
trustees to be invested for his daughter, B., for 
life, & after her death to her children as she should 


PART II. SECT. 8, SUB-SECT. 2.—J. 
83 1. No other interest created — 


Contingent interest to unborn children. }— husband. 
02C 


to the 


In 19 . conveyed to trustees £15,000 
upon trust to pay yearly £575 to his Payment of the annuity to 
r her death 


daughter D. for life & 
in trust for such of her children as D. 
should appoint, etc., with power to 
rent an annuity to her husband for 
ite. In the event of there being 


Jo—VOI. XXII. 


none, or no surviving children, in tzust 
for C. absolutely, subject to the annuity 
The trustees were 
to hold the balance of the income, after 


annuity to the husband, upon trust 
for C. absolutely :—He 
trust for C. of the surplus income after 
payment to D. of the annuity of £575 
nor the ultimate contingent trust for 
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appoint, or, in default of appointment, in equal 
shares. M. was domiciled in England when ho 
died, & legacy duty was paid by his exors. on 
£1,600,000, of which £600,000 was appropriated 
to B. & her children. JB. died in 1900, & by her 
will appointed the money to her children; it 
consisted exclusively of stocks & bonds of American 
cos. 1894 Act, s. 2, describes property on which 
estate duty is payable, & sub-sect. 2 provides 
that: ‘‘ Property passing on the death of deceased 
when situate out of the United Kingdom shall 
be included only if, under the law in force before 
the passing of this Act, legacy or succession duty 
is payable in respect thereof, or would be so 
payable but for the relationship of the person to 
whom it passes.”’ The Crown claimed estate 
duty on the funds passing, on the ground that the 
legacy duty would have been payable but for the 
relationship of the parties ; the parties having been 
in the same relationship, for the purposes of 
Legacy Duty Act, 1796 (c. 52), to M., & the legacy 
duty having therefore been paid on the death of 
M. :—Held: the reason why the legacy duty 
was not payable was not because of the relation- 
ship of the parties, but because it had been paid, 
once & for all, at the death of M. Estate duty 
was, therefore, not payable.—A.-G. v. BURNS, 
[1923] 2 K. B. 77; 92 L. J. K. B. 521; 129 L. T. 
57; 39 'T. L. R. 257; 67 Sol. Jo. 364, C. A. 

See, now, Fmance Act, 19238 (c. 14), s. 37. 

95. Property situate in England—Deceased 
domiciled abroad—Foreign bonds to _ bearer.|— 
A colonial bond to bearer, even though con- 
taining a charge on property in such colony, if 
negotiable by the law of such colony, is also 
negotiable in the country where such bond is 
physically situated. Therefore, as the bailee of 
such bond must get a good discharge before he 
can deliver it up, where such bonds are actually 
in England at the death of deceased, estate duty 
is payable in respect of such bonds.—A.-G. v, 
GLENDINING (1904), 92 L. T. 87. 

Annotation :—Apld. Winans v. A.-G. (1909), 101 L. T. 754. 
—— ——.]—WINANS v. A.-G., No. 


Srct. 4..—-EXCEPTIONS FROM CHARGE OF 
DUTY. 


SuB-SECT. 1.-——WHUERE MONEY CONSIDERATION 
GIVEN, 


See 1894 Act, s. 3. 


97. General rule.|—(1l) By 1894 Act, s. 1, 
estate duty is granted upon all property which 
‘* passes on the death ”’ of a person dying after the 
commencement of the Act. By s. 2, sub-sect. 
1 (d), “‘ property passing on the death” shall be 
deemed to include any annuity or other interest 
purchased or provided by deceased to the extent 
of the beneficial interest accruing or arising by 
survivoiship or otherwise on the death. Sect. 3 
exempts from estate duty property passing on the 
death of deceased by reason only of a bond fide 
purchase from the person under whose disposition 
the property passes, where such purchase was made 


C. of the corpus of the fund, rend: 
the gift one within Customs & Inl 
Revenue Act, 1881, s. 38 (2). (a) 
amended by Customs & Inland Revenue 
Act, 1889, 5. 11, & ce Act, 13y4, 
8. 2 (c), & estate duty was not payable 
by the exors. of C. respect of such 
pert of ed ode ree was ued on 
F an ssue.—Re Cocn- 
RANE, [1906] 2]. R. 200.—1R. : 


C 


D., or the 
ld: neither the 
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Sect. 4.—Exceptions from charge of duty: Sub- 
sect. 1.] 


for full consideration in money or money’s worth 

paid to the vendor for his own use or benefit. 

(2) A., shortly before his marriage, effected a 
policy of insurance on his own life for a sum pay- 
able on his own death to his intended wife, & 
assigned the policy to the trustees of a settlement 
made in consideration of the marriage. By that 
settlement the principal moneys to be received 
under the policy were to be held by the trustees 
in trust for the wife for life & upon other trusts, 
& A. covenanted to keep up the policy & poy 
the premiums thereon during his life. He duly 
performed his covenant, & died after the com- 
mencement of the Act, leaving his wife surviving : 
——Held: the sum payable under the pence on 
A.’s death was an ‘interest purchased or pro- 
vided by deceased ”’ within s. 2 (1) (d); the exemp- 
tion from duty contained in s. 3 did not apply ; 
&, therefore, on A.’s death estate duty was pay- 
able in respect of that sum. 

(3) I think that it [s. 3] is aimed at the kind of 
case where a person has bought something & paid 
for it a price—‘‘a consideration in money or 
moncy’s worth ’’——but is not to get the benefit 
of his purchase until the death of his vendor. It 
is clear, then, that he gets no immediate benefit at 
all; he has bought & paid for something the 
delivery of which to him is postponed. In such 
a case the Legislature has recognised that it would 
be unjust to make him pay duty upon the death 
of the vendor when he has paid the full value of 
the interest to the vendor—it may be years & 
years ago (DARLING, J.).—A.-G. v. DOBRER, 
[1900] 1 Q. B. 442; 69 L. J. Q. B. 223; 81 L. T. 
607; 64 J. P. 24; 48 W. R. 418; 16T. L. R. 
80; 44 Sol. Jo. 103, D. C. 

Annotations :—As to Ny & (3) Consd. A.-G. v. Hawkins, [1901] 
1K. B. 285. Folld. A.-G. v. Murray, [1903] 2 K. B. 64. 
98. What constitutes ‘‘ purchase ’’— Family 

arrangement—Partnership between father & son.] 

—-BRrown v. A.-G., No. 765, post. 

99. |—A tenant for life of 
real estate had raised money by charges on his 
life estate & insurance policies on his life. By a 
family arrangement in 1885 between him & his 
son, the tenant in tail, the estates were disentailed 
& re-settled ; the fec was mortgaged by father & 
son for an amount to pay off the father’s debts ; 
the policies were assigned to the son; the rents 
& profits of the estates were held in trust to pay 
the interest on the mtge., the premiums on the 
policies, an annuity to the son, & the residue for 
the father for life, with remainder to the son in 
fee. On the father’s death the policy moneys were 
paid to the son, & the Crown claimed estate duty 
thereon from the son under Finance Act, 1894 
(c. 80), sect. 2, sub-sect. 1 (d@) :—Held (1) in the 
true view of the family arrangement, the son had 
made an absolute purchase of the policies for 
valuable consideration—nay, for much more than 
the full value; (2) this was not a case of an 
‘‘ interest provided by the deceased, either alone 











PART II. SECT. 4, SUB-SECT. 1. 


104 1. Full consideration in money artnership assets. 
or money’s worth—For interest in is sons 
goodwill of ah Mii el A., the 
owner of a business, too to partner- 


ship his two sons. ‘They brought no 
money in, but were bound to devote 
their whole time to the business. Estate 
They were each to receive one-fourth 
of the profits, & on A.’s death they 
wore jointly entitled to the partnership 
assets. Premiums of insurance on 


£12,000 which 


the sum of 


A.’s life, & all his household expenses, 
were to be paid yearly out of the 


- assigned to 
his share & interest in the 
entire business, & was empowered to 
charge the business with a sum of 


EstaTE AND OtTHerR Deatu DUTIEs. 


or in concert with any other person ” within above 
sub-sect.; (3) estate duty was not payable on 
the policy moneys. 

(4) I utterly fail to see how a transaction which 
would be regarded as a purchase if it took place 
between strangers, & would therefore be outside 
the Act, is to be brought within the Act because 
the parties to it are members of the same family 
& the interests or honour of the family induced to 
or were promoted or protected by it (LoRD 
ATKINSON). 

(5) It has many times been decided that in 
dealing with questions arising on the Finance Act 
of 1894 & the Succession Duty Acts regard should 
be had to the substance of the transactions on 
which these questions turn rather than to the forms 
of conveyancing which the parties to them may 
have adopted to carry out their objects (LorpD 
ATKINSON).—-LETHBRIDGE v. A.-G., [1907] A. C. 
19; 76L. J. K. B. 84; 95 L. T. 842; 23 T. L. R. 
123, Li. L.; revsg. S. C. sub. nom. A.-G. v. LETH- 


BRIDGR, [1905] 2 K. B. 323, C. At 
Annotations :—As to (1) Apld. A -G. v. Sandwich, [1922] 
ae B. 500. As to (5) Refd. A.-G. v. Parr, (1924) 1 K. B. 


100. —— Re-settlement of estate.|— 
A.-G. v. HAWKINS, No. 76, ante. 

101. Not change of security.|—Deft. was 
the owner of frechold estates in the county of L., 
& he was also the tenant for life of freehold estates 
in the county of D. The L. estates were charged 
with the payment of an annual jointure rent- 
charge. The person entitled to this rentcharge, 
by agreement with deft. in 1883, released the L. 
estates, & deft. in consideration granted to her an 
annuity charged on his life interest in the D. estates, 
& secured by policies of assurance on his life. 
On the death of the annuitant the Crown claimed 
estate duty from deft. under 1894 Act, s. 2 :— 
Held: the Crown was entitled to the duty, since 
the transaction in 1883 was not the grant of an 
annuity for full consideration in money or money’s 
worth paid to the grantor for his own use or 
benefit within 1894 Act, s. 3, but merely a transfer 
of the security for the jointure rent-charge from 
the L. estates to the D. estates.—A.-G. v. SMITH- 
MARRIOTT, [1899] 2 Q. B. 595; 69 L. J. Q. B. 
59; 81 L. T. 359; 64 J. P. 54; 48 W. R. 12; 
15 T. L. R. 497; 43 Sol. Jo. 690, D. C. 

Annotation :—Distd. A.-G. v. Sandwich, [1922] 2 K. B. 500. 

102. Gift in Heu of legacy—Subject to pay- 
ment of annuity.|—A.-G. v. JOHNSON, No. 565, 
ante. 

103. Full consideration in money or money’s 
worth—Bond to secure successor’s interest—On 
disentailment.)—A.-G. v. RicHMOND & GORDON 
(DUKE), No. 144, post. 

104, For interest in goodwill of partner- 
ship.]|—A.-G. v. BopEN, No. 35, ante. 

105. ——— Question for court—Not for Inland 
Revenue Commissioners.|—A.-G. v. BopEN, No. 


35, ante. 
Grant of annuity.]—In 1910 the 

















106. 
eighth Earl of S. was tenant for life under a settle- 
ment of certain estates. In the event of his death 


which duty had been oy eae of the 
penne? assets :—. : a benefit 

ad been reserved to the donor, & 
the transaction was not a transaction 
for value, & estate duty was payable.— 
Re CuaRK (1906), 40 I. L. T. 117.— 


A. 


was thereby declared IR. 
actually charged on the business. 
duty was paid on the amount 
of A.’s real & Heine estate 
addition claimed estate duty on the t; 

entire amount, less the 212,000 on dirdagiry 


106 i. ——_ Grant of annuity.}— 
Testator bequeathed heritage to L. 
& conveyed his movable estate to 
ay therefrom an annuity 
he residue for L. in fee, 


» inclu 
The ones 


& to hold 


Part II.—Estate Duty. 


his brother, Admiral M., was the next tenant for 
life & deft., the Admiral’s son, was tenant in tail. 
The Harl, & in the event of his death, the Admiral, 
possessed powers of jointuring & granting portions. 
By a disentailing deed dated Dec. 8, 1910, the 
Harl & the Admiral released their interests & 
powers of jointuring & portioning under the 
settlement & the estates were assured to deft. in 
fee simple in possession. The Admiral consented 
to this arrangement on condition that deft. should 
grant to his mother, Lady M., an annuity of £2,000 
payable on the death of the survivor of the Earl 
& the Admiral, & this was effected by a deed dated 
Dec. 12, 1910. On the death of the survivor 
Lady M. entered into & continued in possession of 
the annuity until her death, when a claim for 
estate duty, upon its reverter to deft. was made 
by the Crown. Deft. claimed exemption from 
payment of the duty under 1896 Act, s. 15 (1), 
or 1894 Act, s. 3 (1). 

S. 15 (1), provided that ‘‘ where by a disposition 
of any property an interest is conferred on any 
person other than the disponer for the life of such 
person or determinable on his death, & such 
person enters into possession of the interest, & 
thenceforward retains possession thereof to the 
entire exclusion of the disponer or of any benefit 
to him by contract or otherwise & the only benefit 
which the disponer retains in the said property 
is subject to such life or determinable interest, & 
no other interest is created by the disposition, 
then, on the death of such person after the com- 
mencement of this part of this Act, the property 
shall not be deemed for the purpose of the principal 
Act to pass by reason only of its reverter to the 
uiepene: in his lifetime.”’ 

y 1894 Act, s. 3 (1), ‘‘ estate duty shall not be 
payable ... in respect of the determination of 
any annuity for lives ... where such annuity 
was granted for full consideration in money or 
money’s worth paid to the... grantor for his 
own use or benefit ’’ :—Held: (1) the transaction 
in question did not come within 1896 Act, s. 15, 
so as to exempt deft. from payment of duty; the 
conditions for the application of that sect. were 
not fulfilled; (2) the annuity was granted for 
*‘full consideration in money or money’s worth 
paid to the grantor for his own use or benefit ”’ 
within 1894 Act, s. 3 (1), &, consequently, duty 
was not payable by deft. on the cessor of the 
annuity.—A.-G. v. SANDWICH (EARL), [1922] 2 
K. B. 500; 91 L. J. K. B. 757; 127 L. T. 517; 
38 T. L. R. 703 ; 66 Sol. Jo. 612, O. A. 


Annotations :—As to (1) Refd. A.-G. v. Parr, [1924] 1 K. B. 
sos: As to (2) Refd. Baker v. I. R. Comrs., [1923] 1 K. B. 


107. ——— Consideration less than full value of 
property—Conveyance bona fide.|—(1) When 
roperty has been conveyed for a consideration 
ess than its full value, the fact that stamp duty 
has only been paid in respect of the consideration 
mentioned in the conveyance, & not, as required 
by 1909-1910 Act, s. 74, in respect of the value 


L. a d with the annuitant & trustees 
to discharge the annuity in exchange 
for a bond of annuity of the same 
amount granted by L. over the lands 
bequeathed to m & the trustees 
made over the residue of the movable 
estate to L. free of the annuity. On 
the death of the annuitant, estate 
duty was claimed from L. in t 
of the cesser of the annuity :—Held : 
L. was liable in estate duty.—LorRp 
ApvooaTE v. LYELL (LORD), [1918] 
s, Cc. 125.—S8COT. 


s. —— Obl ’ in marriage 
coniract.}—Under Finance Act, 1894, 
8. 7, obligations in the marriage con- 


REVENUE CoOMRS. 
TRUSTEES (190 
367; 42 Sc. 
682.—SCOT. 


—By a 


tracts of a husband or a son are not 
debts incurred “for full consideration 
in money or money’s worth,” 
to entitle the amount of the obliga- 
tion to be deducted from the obliger’s 
estate for revenue purposes.—INLAND 


5), 7 F. (Ct. of Sess.) 
L. R. 307; 


t. Partial consideration in money 
or money’s worth—Marriage settlement. ] 
marriage settlement L., the 
husband, in consideration, artiy of 
the transfer to him by D., 
of shares, & partly of the marriage, 
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of the property, will not affect a subsequent pur- 
chaser for value. 

(2) Estate duty will not be payable under s. 59 
of the Act in respect of property which has been 
the subject of a bond fide bargain & conveyance, 
even if the consideration be less than the full value 
of the property. 

(3) The provisions as to estate duty are laid 
down by s. 59 of the Act. For the purpose of 
this sect., the question must be asked, was the 
conveyance ... avoluntary disposition operating 
as an immediate gift inter vivos. I do not think 
it was ... No estate duty will be payable (WaR- 
RINGTON, J.)-—Re WertR & Pirt’s Contract 
(1911), 55 Sol. Jo. 536. 

108. Sale or mortgage of expectant interest 
prior to 1894 Act—1894 Act, s. 21 (3)—Expectant 
interest depending on two lives—Repayment of duty 
paid on death of first life.|—A.-G. v. WALKER, Re 
REVERSIONARY INTEREST Society LrD.’s PETI- 
TION (1896), Tames, May 14. 

109. —— Exemption in favour of pur- 
chaser or mortgagee—-Not vendor or mortgagor.]— 
A tenant in tail in remainder to freehold estates 
raised money during the lifetime of the tenant 
for life by granting annuities or rent-charges 
charged upon the property, by purchasing an 
annuity & charging his interest in expectancy with 
the capitalised value, & by a mtge. of his interest 
in expectancy :—Held: (1) the annuities granted 
by the reversioner were in the nature of mtges. 
& not of sales for a valuable consideration ; 
(2) the exemption in 1894 Act, s. 21 (3), was an 
exemption in favour of a purchaser or mtgee., 
& not of a vendor or mtgor.; (3) the reversioner 
was not entitled under the sub-sect., on the death 
of the tenant for life to exemption from estate duty 
in respect of any of the incumbrances created by 
him. 
(4) Both under the Act of 1894 & still more 
under that of 1900, cases may arise where, owing 
to all the property being aggregable for duty & 
the rate of duty being very high, the duty upon the 
mortgaged property which the mtgor. would 
have to pay would be more than the value of the 
equity of redemption. In cases like this the 
personal liability of the mtgor. rests upon sect. 
8 (4), of 1894 Act, & the effect of that sub-sect. 
is that he is only liable to the extent to which 
any property passes & a beneficial interest in 
possession is acquired. It may be that nothing 
passes to him. It was not the intention of the 
statute that a man who really receives nothing is 
to have what would otherwise have been a bene- 
ficial estate turned into a debt to the Crown 
(PHILLIMORE, J.).—te VERNON, [1901] 1 K. B. 
297; 70 L. J. Q. B. 202; 83 L. T. 535; 64 J. P. 
804; 49 W. R. 192; 17 T. L. R. 913; 45 Sol. Jo. 
101, D. C. 


110. ——— Liability of mortgagor—Where duty 
greater than value of equity of redemption.]— 
Re VERNON, No. 109, ante. 


anted lands in trust for himself for 

e & after his death for D. absolutely : 
—RHeld: the expression “* partial 
consideration in money or money's 
worth,”’ in Finance Act, 1894, s. 3 (2), 
was intended to relate to contracts 
in which the consideration was partly 
money or monéy’s worth & partly 
marriage, & the sum in respect of 
which D. was liable to pay estate 
duty was to be ascertained by deduct- 
ing £6,600, the value of the considera- 
tion in money or money’s worth, 
from the value of the property passing 
to her under the settlement upon the 
death of LOMBARD, [1904] 
2 I. R. 621,.—IR, 








80 as 


v ALEXANDER’S 
; 128. L. T. 


he wife, 


— 
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Sect. 4.—Eaceptions from charge of duty: Sub-sects. 


SUB-SECT. 2.—WHERE DEATH DUTY ALREADY 
PAID. 


See 1894 Act, ss. 5 (2); 20 (1), (3) & (4); 21 (1), 
22 (1) (7) 3 1896 Act, ss. 21, 24 (1); 1898 Act, 8.13; 
1907 Act, s. 15; 1909-1910 Act, 8.55; 1914 Act, 
ss. 14, 15. 

111. Settled property—1894 Act, s. 21 (1)— 
General rule.|—By above sub-sect. ‘“‘ estate duty 
shall not be payable on the death of a deceased 
person in respect of personal property settled by a 
will or disposition made by a person dying before 
the commencement of this part of this Act, in 
respect of which property " probate duty (among 
other specified duties) ‘‘has been paid or is 
payable, unless in either case deceased was at the 
time of his death, or at any time since the will or 
disposition took effect had been, competent to 
dispose of the property.’ Under a marriage 
settlement personal property belonging to the 
wife became vested in trustees upon trust for the 
wife for life, & after her death, if her husband 
should survive her, upon trust for the husband for 
life, &, after the death of the survivor of them, 
upon trust for such person or persons as the wife 
should by deed or will appoint. The wife died in 
the lifetime of her husband, before the com- 
mencement of 1894 Act, having by her will 
appointed the property in favour of certain bene- 
ficiaries, & probate duty was thereupon paid by 
her exors. in respect of the value of the property 
so appointed after deducting the value of the 
husband’s life interest. The husband died after 
the commencement of the Act :—(1) the settle- 
ment & will together constituted a ‘‘ disposition ”* 
by which the property was settled within the 
meaning of above sect., &, therefore, estate duty 
was not payable on the husband’s death in respect 
of Aa value upon which probate duty had been 
paid. 

(2) Semble: estate duty was not payable on 
the amount of the value of the husband’s life 
interest, probate duty having been paid on the 
whole of the property. 

(3) The paramount object of the sub-sect. 
appears to be that settled property should not pay 
the two duties, namely, first probate duty & then 
estate duty (A. L. Smiru, L.J.).—A.-G. v. DopING- 
rN 307 oe oe Bi ee L. J. Q. B. 684; 77 

. bi > e ° 3 45 ° e 5 : 
T. L. R. 533, 0. A. Prresinonas ae 


Annotations :—As to (1) Retd. Re T t 
623. 48 to (2) & (3) Apprvd. i. osetes oF aay. 
[1901] A. C, 208. Coasd. A.-G. v. Londesborough, (1904) 
i KB. 7495 ae pomaneren: | at B18 Ch. 623. Refd. A.-G. 
ae Pingent v. Avery, [1913] 1 Oh. 208 
: What constitutes a << - 
tion ’’—Settlement & will together. Ace 
DopInaTon, No. 111, ante. on 
113. —— aes Effect of change from personalty 
eee oe the: will, Of testator, who 
died in 1849, his residuary personal estate became 
vested in trustees upon trust to invest it in land 
& to settle the land to the use of two persons in 
succession for life, with remainders Over in tail 
male. Probate duty was paid on testator’s 
personal estate, & the residue of the same was 











PART II. SECT. 4, SUB-SECT. 2. 


of duty.J—LORD ADVOCATE v. 


EstaTE AND OrHER Deatu DUTIES. 


invested in land, which was settled in accordance 
with the directions of the will. On the death of 
the second tenant for life in 1900, the Crown 
claimed estate duty in respect of the land :— 
Held: the estate duty claimed was not payable, 
the case coming within the exemption created 
by the above-mentioned sub-sect. ; 

(2) The principle seems to be that, if the equiva- 
lent of estate duty has once been paid in respect 
of settled property, the duty is not to be payable 
again in respect of the same subject-matter; & 
it appears to me that the fact that, since the 
payment of the probate duty, the property has 
changed its form from that of personalty into that 
of realty cannot affect the application of the 
principle (CoLLIns, M.R.).—A.-G. v. LONDES- 
BOROUGH (EARL), [1905] 1 K. B. 98; 74 L. J. K. B. 
81; 92 L. T. 89; 53 W. R. 147; 21 T. L. R. 36, 
O. A. 

114. ——- ——— Limited to what property— 
Liability to probate duty arose at settlement.|— 
The property exempted from estate duty by above 
sub-sect. is limited to property settled at the date 
when the liability to probate duty arose, & must 
be property in the settlement of which the will or 
disposition of tke person on whose estate the 
probate duty is paid or payable forms an integral 
part. It is not sufficient to bring a case within the 
gub-sect. to show that the property is settled by 
some other instrument at the date when the 
probate duty becomes payable, still less to show 
that it is subject to a covenant to settle. Before 
any right to exemption can be established, it is 
necessary to find a will or disposition by the 
person on whose property probate duty is paid or 
payable constituting part of the settlement.— 
Re TORRINGTON (VISCOUNTESS), [1913] 2 Ch. 
623; 83 L. J. Ch. 8; 109 L. T. 541; 29T. L. KR. 
742; 57 Sol. Jo. 730. 

115. —— Disposition must be integral 
part of settlement.|—Re TorRINGTON  (VIs- 
COUNTESS), No. 114, ante. 

116. 1894 Act, s. 5 (2)—Re-settlement of 
reversion in lifetime of tenant for life—Duty pay- 
able on death of re-settlor.|—-The owner of an 
absolute reversionary interest in settled personal 
property, who during the lifetime of the tenant 
for life makes a settlement of his reversionary 
interest, reserving a life interest to himself, is a 
person who was “ during the continuance of the 
settlement competent to dispose of ’’ the property 
within above sub-sect., &, therefore, upon his 
death, estate duty is payable upon the value of 
his interest, notwithstanding that estate duty has 
previously been paid upon it at the death of the 
original tenant for life.—A.-G. v. Hay, [1899] 
2 Q. B. 245; 68 L. J. Q. B. 557; 80 L. T. 712; 
15 T. L. R. 290; 43 Sol. Jo. 380, D. C. 

117. ——- ——— Duty paid on interest in ex- 
pectancy—-Deceased being settlor & competent to 
dispose.|— INLAND REVENUE CoMRs. v. STLEY, 
No. 80, ante. 

See, now, 1914 Act, s. 14. 


118. Allowance for duties already paid——Succes- 
sion duty—Paid on assessed value of life interest— 
Not on capital value of property.|—Re Foiry 
(LADY) (1898), Times, May. 18. 

119. —— Depreciation of capital value— 


& after the death of the survivor, 











. Settled ies OKENZIE’S TRUSTEES 
0. “5 “(2)—-Not applicable Pe anette Sc. L. R. 584.—S8C0T. sive ieee ace trelne no. CHINE or te 
gut) LORD ADVOCATE v. HARVEY’s Cc. Allowance Sor duties alread paid. marriage in trust as to the capital of 
RUSTEES (1901), 39 Sc. L. R. 71,.— ‘On the marriage of A. & B. trust the funds for such person or persons 
SCOT. nas were settled in trust as to the On A.’s death 


Prevention of second 


> thereof for B., the husband in 
 & after his death for A. for life 


as A. should appoin 
B.’s lifetime estate duty was paid 
on the value of her reversionary interest 


Part II.—Estatre Duty. 


Effect on allowance.|—He Sykes (1899), cited 
Soward’s Estate Duty, 4th ed., p. 28. 

- 120. Settlement estate duty—Payable 
under 1914 Act, s. 14 (b)—Enures to benefit of all 
persons interested.]|—(1) The amount of settle- 
ment estate duty allowed off the estate duty 
payable under above sect., on the first occasion 
on which it becomes payable enures for the benefit 
of the several persons interested in the property 
in respect of which such estate duty is paid. 

(2) Testator, who died in 1913, by his will 
settled his residuary estate upon trust for A. for 
life, & then for other persons subject to the pay- 
ment out of the income of a life annuity com- 
mencing on A.’s death. A. died in Oct. 1914, after 
1914 Act came into operation:—Held;: the 
amount of settlement estate duty paid on testator’s 
death, which, pursuant to above sect., was allowed 
off the estate duty payable on A.’s death, reduced 
the amount of estate duty for the benefit of the 
annuitant as well as the residuary legatees ; 
(3) the interest receivable under above sect. on 
the amount of settlement estate duty for the 
period between Aug. 15, 1914, & A.’s death 
belonged to <A.’s representatives; (4) on the 
death of an annuitant, to whom an immediate 
annuity payable out of the income of the resi- 
duary estate was given by a codicil to the will, 
the interest receivable under above sect. for the 
period between Aug. 15, 1914, & the death of 
annuitant, on the amount of settlement estate 
duty paid in respect of the “ slice’ of the estate 
representing such annuity, will, belong to annui- 
tant’s representatives. Me Bootu, PLEACE v. 
aga [1916] 1 Ch. 349; 85 L. J. Ch. 249; 114 


T. 498. 

121, ——— ——-- |—By his will dated 
Jan. 28, 19138, testator bequeathed a sum of 
£150,000 to trustees upon trust for his son for life 
& subject thereto upon trusts for his issue as 
therein mentioned. He bequeathed his residue 
personal estate to his trustees upon trust for 
conversion but with power to postpone the same. 
By clause 43 of his will he declared ‘“‘ that all the 
legacies & annuities & all other gifts bequests & 
devises therein contained shall be free from all 
death duties, & I direct that such death duties 
shall be paid out of my residuary estate.’ By 
clause 47 he directed his trustee out of the moneys 
to arise from the conversion of his residuary 
personal estate to ‘‘ pay any funeral & testa- 
mentary expenses debts the legacies & annuities 
bequeathed by this my will or any codicil hereto 
& the death duties whether payable in respect of 
my estate or any of the legacies or annuities 
bequeathed free of legacy duty.’’ Testator died 
on June 27, 1913, & settlement estate duty was 
paid out of residue in respect of the £150,000 fund. 
Testator’s son died on Apr. 28, 1921 :—Held: 
(1) the estate duty payable under the above sect. 
on the death of the son in respect of the £150,000 
fund was payable out of that fund & not out of 
residue ; (2) the amount already paid for settle- 
ment estate duty would be owed under the 
above sect. against the sum chargeable against 
the £150,000 fund for estate duty; & the further 
allowance of 3 per cent. per annum interest on the 
settlement estate duty would enure for the benefit 
of those who would have received it, had that duty 
been added to the £150,000 fund.—Re SuTuEr- 
LAND (DUKE), CHAPLIN v. LEVESON-GOWER, 











in the capital of the trust funds. 
On B.'s death estate duty was claimed within the 
on the actual amount of the capital :— 


was in rospect of ‘‘ settled property ”’ 
pe .e property 


me oO ce Act, 
1894, s. 5 (2), & credit for.it should be 
Held: the duty paid on A.’s death given as regards the duty, which 
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{1922] 2 Ch. 782; 92 L. J. Oh. 113; 128 L. LT. 
246; 67 Sol. Jo. 11. 


SuB-sEcT. 3.—HEIRLOOMS. 

122. Heirloom of national interest—1896 Act, 
s. 20.])—By his will, dated in 1900, testator, who 
died in 1901, directed the trustees to pay out of 
the residuary proceeds of his estate (a) so much 
of the estate duty & other death duties which under 
1894 Act, or any amending statute, should become 
payable upon or by reason of his death in respect 
of all the estates & property of which he should 
immediately before his death be tenant for life 
under a certain will or resettlement as the capital 
moneys & investments subject thereto should be 
insufficient to pay ; & (0) all such succession duty 
as should become payable upon his death in respect 
of the same estates and property :—Held: (1) as 
to the duty in respect of the sale of certain timber, 
the provision of the will was applicable to dut 
payable in respect of a succession on the death 
of testator, which duty was payable out of his 
residuary estate; (2) as to certain heirlooms of 
national interest, the duty did not become payable 
upon the death of testator, & would not until the 
happening of the event mentioned in 1896 Act, s. 20. 
(3) It is not true to say... that the duty only 
becomes chargeable in each year upon the event 
of a sale; but it is really a duty which I think 
. . . is chargeable immediately upon the death, 
at the succession (VAUGHAN WILLIAMS, I..J.).— 
Re LECONFIELD, WYNDHAM v. LECONFIELD (1904), 
90 L. T. 399; 20 T. L. R. 347, C. A. 
piggy Ante) Di ie Sol St ee 

Swaythling (1912), 29 T. L. R. 88. 

123. 1909-1910 Act, s. 63.|—Held: 
no part of testator’s general personal estate 
should be set aside or retained to provide for 
estate duty or other duty in respect of certain 
heirlooms settled by his will which had been 
certified to be of national scientific, historic, 
or artistic interest—AHe SWAYTHLING (LORD), 
SAMUEL v. SWAYTHLING (1912), 29 T. L. R. 88; 


57 Sol. Jo. 173. 
Sai a :—Dbtd. Re Scott, Scott v. Scott, [1916] 2 Ch. 
268. 


124, —— .|—Testator, domiciled in 
England, died in Jan. 1912, & by his will 
bequeathed free of legacy duty to S. absolutely 
a valuable collection of works of art & other 
chattels at his appartments in Paris. In July, 
1912, the exors. applied to the Treasury under 
1896 Act, s. 20, & 1909-1910 Act, s. 63, for a 
certificate of exemption from duties until sale for 
such of the French chattels as were objects of 
national scientific, historic, or artistic interest. 
On June 2, 1914, the ecxors. assented to the 
bequest of the French chattels & forthwith 
delivered them to S., & she immediately on the 
same date delivered them to a purchaser, to whom 
she had contracted to sell them in Dec. 1912. 
The Treasury certificate specified & declared 80 
per cent. in value of the chattels to be within the 
exemption of the sects. On the question whether 
S. or the residuary personal estate of the testator 
was liable to pay the English estate & legacy 
duties in respect of the chattels comprised in the 
certificate of exemption, & the chattels not 














would otherwise have been payable 
on 3B.’s death.—Re FINANCE ACT, 
1894, & SruppERT, (1900) 2-1. R. 281.— 
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Sect. 4.—Eaceptions from charge of duty: Sub-sects. 
8&4. Sect. 5: Sub-sects. 1 & 2.) 


included in the certificates :—-Held : (1) no distince- 
tion could be drawn between enjoyment in 
for a moment & for a period of years; S. had 
“enjoyed in kind” although only for a most 
transient period, & was therefore under 1896 Act, 
s. 20, the person liable to account for & to pay the 
estate duty in respect of the exempted chattels ; 
(2) the direction that the chattels were to be free 
of legacy duty was not limited to duty payable 
upon the testator’s death, but extended to duty 
payable by S. in the event of the chattels being 
sold by her; & consequently the legacy duty was 
payable out of the residue ; (3) the estate & legacy 
duties in respect of the chattels not within the 
certificate of exemption were payable out of the 
residuary estate (the gift: being free of legacy duty), 
for all the personal estate, wheresoever situate, 
of a testator domiciled in England passes to his 
‘ exor. as such ”’ within 1894 Act, s. 9 (1), although 
as to personalty situate abroad he may have to 
take proceedings in a foreign tribunal to obtain 
possession of them.—-Re Scortr, Scorr v. Scorr, 
[1916] 2 Ch. 268; 85 lL. J. Ch. 528; 114 L. T. 
1114; 60 Sol. Jo. 478, C. A. 

——— Exemption on sale to national or public 
institution.]—Sce Finance Act, 1921 (c. 32), s. 44. 





SUB-SECT. 4.—OTHER CASES. 


125. Advowsons—-1894 Act, s. 15 (4)—1853 
Act, s. 24.)—A.-G. v. PEEK, No. 299, post. 

126. Insurance policy of foreign subject— 
Domiciled abroad.j|—-A French subject, resident 
in Egypt, mortgaged his policies to the insurance 
co., & subsequently assigned them to OC. to secure 
a further loan. On his death the insurance co. 
after deducting what was due to them paid the 
balance of the policy moneys into ct., as there was 
a dispute as to who was entitled to them. C. 
obtained judgment in the French Consular Ct. in 
Egypt, that she was the only & lawful assignee 
of the policies :—Held: on a petition by her for 
payment out of the policy moneys that the peti- 
tion need not be served on the other claimants ; 
it was not necessary to take out representation 
here to the French subject, & no duty was pay- 
able.—/ve Loir’s PoLicrEs (1916), 60 Sol. Jo. 445. 

Gifts in consideration of marriage.]—See 1909- 
1910 Act, s. 59 (2). 

Sums forming part of normal expenditure of 
deceased.|—-See 1909-1910 Act, s. 59 (2). 

Gifts not exceeding £100 to any one donee.]— 
See 1909-1910 Act, s. 59 (2). 

Indian pensions.|— See 1894 Act, s. 15 (3). 

Property of soldiers & sailors dying on active 
Service.]-—See 1894 Act, s. 8 (1). 

Payment of sums under £100—Without requiring 
representation.|—-Sce 1894 Act, ss. 8 (1), 22 (1) (e); 
Friendly Societies Act, 1896 (c. 25), s. 59; 

PART II. SECT. 4, SUB-SECT, 4. 

d. Charitable purposes —In Aus" 
tralia & abroad.}—The exciuption 
piven by Estate Duty Assessment 
of deviece; otc., for chile lene 
is not limited to such charitable pre 
poses as havo operation in Australia, 
ut extends also to charitable purposes 
to_be carried out abroad.—JAcKsoNn 


v. FEDERAL CoMR. OF TAXATION (1920 
27 C. L. R. 503.—AUS, ee 


e. Widow—Absolutely entitled under 
husband’s will.}— Where a tostator 
gives his widow a life interest in his 





residuary estate, 


** absolutely 


1885.—Jackson 


together with an 
absolute power of appointment over 
the property, which she exercises in power of appointment over trust 
favour of herself, she does not become 

entitled ”’ 
husband’s will, & cannot claim the 
exemption from duty conferred on 
widows so ontitled under Deceased 
Porsons’ Estates Duties Acts, 1881 & 


(1903), 72 L. J. P. C. 68.—-N.Z 


PART II. SECT. 5, SUB-SECT. 1. 


f. Property appointed with consent 
of object of special power.}—~ By a 


EsTATe AND OTHER Deratu DUTIES. 


Industral & Provident Societies 
Act, 1913 (c. 31), 8. 6. 


(Amendment) 


Sect. 5.—AGGREGATION OF PROPERTY. 
Sus-sectT. 1.—WuHAT PROPERTY AGGREGATED. 
See 1894 Act, s. 4,8. 7 (6&7); 1900 Act, 8s. 12 (1). 
127. Property accruing to deceased after death 

—Under will of ancestor surviving him—Aggre- 
gated with deceased’s other property—Wills Act, 
1837 (c. 26), s. 33.]—-A father devised real 
property to his son, who died in the lifetime of the 
father, leaving a daughter, who was living at the 
death of the father. The son devised his residuary 
estate to trustees. This devise included the 
property devised by the father’s will, & took 
effect by virtue of the above sect. On the death 
of the father estate duty was paid on all the 
property which passed on his death, including 
that devised to his son. The Comrs. of Inland 
Revenue claimed estate duty on the property 
devised by the son to the trustees. On appeal by 
the trustees, under 1894 Act, s. 10, to determine 
the duty payable :—Held: (1) the property was 
property of which the son was at the time of his 
death competent to dispose, & therefore was 
property passing on the death of the son, within 
1894 Act, 8s. 2 (1) (a); (2) as Wills Act, 1837 (c. 26), 
gave the property to the devisees of the son as if 
the son had survived the father, it gave it subject 
to the same duties as if the son had survived the 
father. 

We are bound to hold that Wills Act, 1837 
(c. 26), s. 33, gives to the Crown tho same duties 
as if the son had survived the father, & gives the 
property to the devisees of the son, subject to 
the payment of the same duties as if the son had 
survived (CHANNELL, J.). 

(3) The duty out of this property must be the 
same as if the son had survived. The rate on the 
property, therefore, will be arrived at by taking 
the rate applicable to this property when aggre- 
gated with the other property of J. S., junior 
{the son]. I do not know whether the Crown 
claims any additional duty, 7.c. at a higher rate 
than paid on the £16,000, property of J. S., junior, 
by reason of the aggregation with it of this free- 
hold property, but I do not think the Crown 
entitled to such a higher rate on the £16,000. 
Wills Act, 1837 (c. 26), gives the duty on the 
property passing by virtue of it, but it is difficult 
to see how it could give a higher duty on other 
property (CHANNELL, J.).—Re Scotr, [1900] 1 
Q. B. 372; 69 L. J. Q. B. 121; 811. T. 610; 48 
W. R. 205; 16 T. L. R. 110; 44 Sol. Jo. 147; 
sub nom. In the Goods of Scort, 64 J. P. 25, D. 0.3 
affd. sub nom. Re Scott, [1901] 1 K. B. 228, C. A. 


Annotations :—As to (2) Distd. Re Greenwood, Greenwood 
v. Sutclitfe, (1912) 1 Ch. 392. Generally, Mentd. Re 
Pearson, Smith v. Pearson, [1920] 1 Ch. 247. 


128. Property settled by statute—By will—& 
by settlement.|—-At the time of his death A. was 


marriage contract entered into in 1837 
@ husband conferred on his wife a 


unds to be exercised in favour of the 
children of the marriage. The wife 
exorcised the power by conferring, 
with the consent of a son of the 
marriage, a liferent of part of the fund 
on that son, & the fee on his children. 
The original donor of the power died 
prior to the commencement of Finance 
Act, 1894, Part I., his wife in 1897, 
& the son in 1916 :—Held: as the 
appointment by the wife would have 
been invalid but for the son’s consent, 
the son must be regarded as the settlor 


under her 


STAMPS COMER. 


Parr II.—Estare Dury. 


entitled to certain free property which passed under 
his will, certain property comprised in his marriage 
settlement under which he was tenant for life, 
& certain landed estates of which he was tenant in 
tail male in possession according to the limitations 
contained in an old Act of Parliament whereby 
those estates were rendered inalienable. For the 
purpose of determining the rate of estate duty 
payable on the death of A. the Inland Revenue 
Comrs. decided that the interest of the suc- 
cessor of A. in the inalienable estates ought to be 
aggregated with the two other classes of property 
above mentioned :—Held: upon the true con- 
struction of 1894 Act, ss. 4 & 5 (5), as regards the 
inalienable estates estate duty was to be levied 
only on the value of the interest of the successor, 
& such interest was not to be aggregated with the 
other property passing on the death of A., but was 
to be treated as an estate by itself.—NEVILL v. 
INLAND REVENUE Comrs., [1924] A. C. 385; 93 
L. J. K. B. 321; 180 L. T. 802; 40 T. L. BR. 341; 
68 Sol. Jo. 418, H. L. 3; revsg. S. C. sub nom. Re 
ABERGAVENNY (MARQUESS), NEVILL v. INLAND 
REVENUE Comr,s., [1923] 2 K. B. 18, C. A. 

Annotation :-—Refd. A.-G. v. Lano Fox, (1924) 2 K. B. 498. 

Interest in expectancy-—Payment of estate duty 
deferred.|—Sce 1804 Act, s. 7 (6). 

-——— Sold or mortgaged—-After August 1, 1894, 
& before April 9, 1900.|—Sce 1894 Act, s. 4; 
1900 Act, s. 12 (1). 

129. Settled property passing on deceased’s death 
—Insurance policies.|—A.-G. v. PrArson, No. 
75, ante. 

——— Disposed of by person dying prior to 
August 2, 1894—lInterest of deceased arising 
under resettlement.]—See No. 131, post. 


SUB-SECT. 2..~WHAT PROPERTY TREATED AS 
SEPARATE ESTATE. 


130. Settled property passing on deceased’s 
death—Disposed of by person dying prior to 
August 2, 1894—-and duty payable by disponer.]— 
By a marriage settlement made in 1864 a sum of 
money to which the wife was entitled in reversion 
subject to the successive life interests of her mother 
& father was assigned to trustees in trust to pay 
the income to the husband & wife for their lives 
& after the death of the survivor to stand pos- 
sessed of the trust fund for such children of the 
marriage as the husband & wife or the survivor 
should appoint. The wife died in 1876. Her 
mother & father died respectively in 1884 & 1888. 
The husband dicd in 1910, & on his death the 
Crown claimed that for the purpose of ascertaining 
the rate of the estate duty which then became 


of the fund in question, & the fund 
eppo nied must be aggregated with 
the rest of his estate for the p O8cs 
of estate duty.—CoLaquHounN’s TRus- 
TEES v. INLAND REVENUE (OR LORD 


PART Il. SECT. 5, SUB-SECT. 2. 


&. Property in which deceased never 
had an interest—Kstate appointed by 
will.) -- Stamp Duties (Amendment) 
Act, 1904, of New South Walos does 
not provide for any aggregation of 
estates of persons deceased for the 
purpose of determining the rate of 
duty. Therefore whero a_ testator 
dies leaving free estate, & also estate 


dying 


power of appointment, such estate I 
ought not to be aggregated for the 
purpose of the assessment of duty as 


on the death.—Brunron v, NEW 
SourH Wass Stamp Comps. (1913), 
82 L. J. P. GC. 139.—AUS. 


130 i. Settled property passing on 
deceased’s death—Disposal by di pek 
rior to August 2, 1894.) — 
Freehold lands were subject to the 
following limitations which took effect, 
viz, to A. for life, remainder to B., 
tho ce oner: for life, remainder to 
C., & B. died in 1863, A. in 1864 
& C. in 1911, possessed of personal 
estate :—Held: for the purpose of ‘opert 
assessing the rato of duty payable in = fyrope 
respect of C.’s estate, the 
aggrogation.—EDGEWORTH vy. INLAND 


N 
subject to a special testamentary REVENUE Comrs., [1912] 21. R. 606.— 


130 ii. ———- ——.]—D. died in 1875 
leaving o will whereby he settled 
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payable the trust fund ought to be aggregated 
with other property passing on the husband’s 
death in respect of which estate duty then became 
payable :—Held: if the wife had died after the 
commencement of Part I. of 1894 Act, estate duty 
would then have been payable in respect of the 
trust fund, because, the deaths of the mother & 
the father having occurred before that date, the 
trust fund would have become an interest in pos- 
session before the wife’s death, &, therefore by 
reason of 1900 Act, the claim of the Crown failed.— 
A.-G. v. THYNNE, [1914] 1 K. B. 351; 83 L. J. 
K. B. 692; 110 L. T. 208; 30 T. L. R. 182. 

131. Interest of deceased 
arising under resettlement.]|— Under the will of a 
testator, who died in 1870, real estate was devised 
to the use of A. for life & after his death to the use 
of his sons successively in tail male. On Nov. 4, 
1895, A. & his son B., then tenant in tail, con- 
curred in executing a disentailing assurance con- 
veying the property to a grantee to hold to such 
uses as A. & 1B. should jointly appoint. By a 
resettlement dated Dec. 19, 1895, the property 
was appointed & conveyed to such uses as A. & B. 
should jointly appoint & in default of appointment 
to the use of A. for life by way of restoration & 
confirmation of his life estate under testator’s 
will, & subject thercto to the use of B. for life with 
remainder to the use of his sons successively in 
tail male. A. died in 1920 possessed in his own 
right of real & personalestate. The Crown claimed 
that on A.’s death his own estate & the settled 
property fell to be aggregated under 1894 Act, 
s. 4, so as to form one estate for the purposes of 
estate duty. Defts. contended that the settled 
property passed on the death of A. not under the 
resettlement but under the will of the testator 
who died before Aug. 1, 1894, & that by 1900 Act, 
8. 12 (2), & 1907 Act, s. 16, the settled property 
did not fall to be aggregated with A.’s own estate, 
but was liable to estate duty as an estate by 
itself :—Held: the two estates fell to be aggre- 
gated, as the settled property passed on A.’s 
death not under testator’s will but under the 
resettlement.—A.-G. v. PARR, [1924] 1 K. B. 916; 
93 L. J. K. B. 659; 1381 L. T. 205; 40 T. L. Rf. 
827, C. A. 

— -~j]—Sece 1900 Act, s. 12 (2); 1907 
Act, s. 16. 

Property in which deceased never had an 
interest.|—Sce 1894 Act, s. 4; 1900 Act, s. 12 (1). 

Small estates.|—See 1894 Act, s. 161 (3). 

Pictures, etc., of national, etc., interest.|— 
Sce 1894 Act, ss. 5, 15 (2); 1896 Act, s. 20 (1); 
1909-1910 Act, s. 63. 

.]—See, also, Sect. 4, sub-sect. 3, ante. 

Interest in expectancy sold or mortgaged-—After 
August, 1,1894, & before April 9, 1900.]— See 1894 
Act, s. 4; 1900 Act, s. 12 (1). 

















estates to the use of L. for life, re- 
IMmainder to the use of her children, 
remainder to such uses as B. should 
by will or codicil expressly referring 
to the power in the will appoint, & 
in default of appointment by B. to 
the use of H. for life, with remainders 
over, B, died without issue in 1920, 
leaving a will in which she expressly 
referred to & exercised the power of 
ppya intent given by the will of D. :— 
Held: for the purpose of determining 
the rate of estate duty payable on the 
passing on the death of 1. 
he claim to aggregate the property 
over which BK. had a power of appoint- 
ment with the other aay erty passing 
on her death failed, the estate was 
** sottled ostate ’’ within the meaning 
of ce Act, 1900.— Rt DUNBAL- 
BuLuaR, [1923] 2 I. 1. 143.—IR. 


ro was no 


Sect. 6.—RATE OF DUTY. 


See, generally, 1909-1910 Act, s 54, Sched. II.; 
1914 Act, s. 12, Sched. I.; 1919 Act, ss. 29, 38, 
Sched. III. 

132. Aggregated property—Property accruing to 
deceased after death—Under will of ancester sur- 
viving—Liability to higher rate.|—2te Scott, No. 
127, ante. 

Sale or mortgage of interest in expectancy— 
After August 1, 1894, & before April 19, 1907.]|— 
See 1894 Act, 5.17; 1907 Act, s. 12. 

After April 18th, 1907, & before April 30, 
1909.|—See 1907 Act, s. 12, Sched. I.; 1909— 
1910 Act, s. 64. 

Gross value of property not over £300 or £500.] 
——See 1881 Act, ss. 33 (1), 35; 1894 Act, s. 16 
(1 HI 2); 1909-1910 Act, s. 61 (2); 1908 Act, 
8. . 

Subsequent rectification of rate.]— See 1894 Act, 
ss. 8 (7), 11 (8); 1896 Act, s. 18 (1). 





Secr. 7.—-VALUE CHARGEABLE. 
SUB-SECT. ]1.—GROSS VALUE. 


Sce 1894 Act, s. 5 (5), 8. 7 (5-9), 8. 8 (8); 1909- 
1910 Act, s. 60 (1) (2), 5. 61 (1). 

133. Property settled by statute—1894 Act, 
s. 5 2 oe payable by successive tenants in tall 
—Sale under Settled Land Act, 1882 (c. 38), s. 58.] 
-——(1) The power of sale conferred by Settled 
Land Act, 1882 (c. 38), s. 58, upon a tenant in 
tail in possession of lands settled by Act of Parlia- 
ment with a restriction upon alienation does not 
make such a tenant in tail a person capable of 
alienating the lands so settled within 1894 Act, 
s. 5 (5), which provides that where lands are so 
settled by Act of Parliament that no one of the 
persons successively in possession thereof is 
capable of alienating the same, the property 
passing on the death of any person in possession 
of the lands shall be the interest of his successor 
therein, & such interest shall be valued for the 
purpose of estate duty in like manner as for the 
purpose of succession duty. 

; (2) Estate duty payable under 1894 Act, s. 5 (5), 
is payable out of income & not out of capital. 

By a private Act passed in the reign of Henry 
VIII. to give effect to a family arrangement with 
reference to B.’s estates, a portion of the estates 
was settled upon his two daughters A. & E., & the 
heirs of their bodies as co-parceners with cross- 
remainders between them, & it was provided that 
no tenant in tail should alienate the estates except 
for the purpose of jointuring a wife, an exception 
which the ct. construed as implying a power in the 
tenant in tail under the existing law to jointure by 
will. Owing to the failure of the heirs of the body 
of A. the entirety of these estates had now become 
vested in the heirs of the body of E. The Crown 
claimed that estate duty was payable on the death 


PART II. SECT. 6. 


h. Gifts to strangers in blood — 
Additional duty.J—The clause in par 
schedule levying 3 per cent. additional 
duty on gifts to strangers in blood 
under Deceased Persons Kstates Duties 
Act. 1881 Amendment Act, 1885 
applics to the whole schedule to that 
haa ae oe (1886), 5 N. ZL. R, 


ae II. SECT. 7, SUB-SECT. 1. 

» Market value— Agricultural pra- 
perty—Special rule of v ion. J—" 

sl iar aces of valuation.|—The 1. 


. rtalning the legall 
asseasable “ principal yaluo ”’ of yearly 





tenancies in agricultural property, as 
prescribed by Fin 
8. 7 (5), is to estimate the price which, 
in the opinion of the comrs., such 
early tenancies should fetch if sold 
n the open market at the time of 
deceased’s death, & to treat the price 
80 estimated as the assessable value, 
re ar to the proviso that such value 
sh in no case exceed 25 times the 

net annual value ”’ of such tenancies. 
aa FEENY (1902), 36 I. L. T. 80.— 


Value estimated for duty— 
Lower than price realised 


INLAND REVENUE ¥. MARR'S TRUSTEES 


~ Esrate AND OTHER Deatu DutTIEs. 


of each tenant in tail in possession under 1894 Act, 
s. 5 (5); & that upon the grant of a jointure by 
will succession duty was payable by the widow, 
either under sect. 2 or under sect. 4 of 1853 Act, 
in respect of one moiety of her jointure, on the 
footing that her interest was a succession derived 
as to one moiety from A., & as to the other moiety 
from E. as predecessor, it being conceded that as 
to the moiety derived from KE. the succession duty 
was covered by the payment of estate duty as pro- 
vided by 1894 Act, s. 1:—Held: (3) 1894 Act, 
s. 56 (5), applied; (4) the predecessor of the 
jointress was either her own husband or E., the 
ineal ancestress of the husband, & no succession 
duty was payable—He Boiron Estates ACT, 
ae ove 2 Ch. 289; 73 L. J. Ch. 688; 91 
. T. 259. 


Annotation :—As to (1) Refd. Re Abergavenny, Nevill v. 
I. lt. Comrs., [1923] 2 K. B. 18. 


134. ——— Interpretation of.J|—-NEVILL v. 
INLAND REVENUE Comrms., No. 128, ante. 

135. Interest in expectancy—Payment of duty 
deferred—Until interest falls into possession— 
Value of interest at deferred date.|—Where under 
1894 Act, s. 7 (6), the person accountable for the 
estate duty on an interest in expectancy has 
exercised the option given by that sub-sect., & 
deferred the payment of the duty in respect of 
that interest until that interest has fallen into 
possession, the amount on which the duty is pay- 
able is the value of the interest when it has fallen 
into possession, & not merely its value on the 
death of deceased.—Re Eyre, [1907] 1 K. B. 331 ; 
76 L. J. K. B. 227; 96 L. T. 236. 

136. Market value—Value estimated for duty— 
Higher than price realised at sale—Property sold as 
one lot.|—-(1) On the death of the owner of an 
estate his successor sold it in one lot after it had 
been well advertised. The estate, which com- 
prised farms, accommodation holdings, private 
houses, shops & business premises, & a considerable 
area of woodland, was in several detached blocks 
lying at a little distance from one another :— 
Held: the fact of the estate consisting of mis- 
cellaneous property not all lying together was 
evidence on which a referee, to whom the value of 
the estate for the purposes of estate duty was 
referred, might and that the price which it actually 
fetched was not the market price within 1894 Act, 
s. 7 (5), & 1909-1910 Act, s. 60 (2), but the true 
market price was the aggregate of the prices which 
the several parts would have fetched if the estate 
had been broken up & sold in suitable lots. 

(2) Where a person aggrieved by the decision 
of Comrs. of Inland Revenue as to the value of 
property for the purposes of estate duty appeals 
to a referee under 1909-1910 Act, s. 60 (2), applt. 
is in the position of a pltf., &, notwithstanding 
that he is partially successful in his appeal, the 
referee has jurisdiction to order him to pay the 
costs of the appeal. ELLESMERE (EAkt) v. INLAND 
REVENUE Comrs., [1918] 2 K. B. 735; 88 L. J. 
K. B. 337; 119 L. T. 568; 34 T. L. R. 560. 


(1906), 44 Sc. L. I. 647.—SCOT. 





ance Act, 1894, m. ——— Shares in private limited 
company | 7 ue ne’ pa value of 
shares a priv: limited co. ought 


to be estimated at the price which 
in the opinion of the Comrs. of Inland 
Revenue, they would fetch if sold in 
the open market on the terms that 
the purchaser should be entitled to 
be registered & should be registered 
as the holder of the shares, & should 
take and hold them subject to the arts. 
of assocn., including the arts. relating 
to the alienation & transfer of the shares 

JAMESON, [1905] 


at sale.|}— of the co.—aA.-G. v. 
2 i, Rh. 218 > 38 I. L. T. 117.—iR, - 


Parr IJ.—-Estate Durty. 


137. Benefit accruing by cesser of interest— 
Interest less than whole income on property— 
Calculation of principal value.] — Testator left 
{the residue of] his estate to trustees on trust 
as to the income of four-fifths thereof to pay 
£500 a@ year to his wife for the maintenance of 
their son until he should be 21. Eighteen months 
after the death of testator the son died, about 
eighteen months before attaining 21. The widow 
duly applied the £500 a year to his main- 
tenance from the death of testator to that of 
the son :—Held: the son had an interest ceasing 
on his death in the above four-fifths to the extent 
of £500 a year within 1894 Act, s. 2 (1) (b), & by 
the cesser of that interest a benefit accrued to the 
four-fifths part the principal value of which, 
calculated in accordance with sect. 7 (7) (b) of the 
Act, was the sum which at the rate of interest 
earned by the rest of the estate would produce 
£500 a year; (2) the £500 a year was an annuity & 
not a legacy.—A.-G. v. CooL#, [1921] 3 K. B. 607 ; 
91L. J. K. B. 250; 1261. T. 24; 37 7T. L. R. 955. 


SUB-SECT, 2.—DEDUCTIONS. 
See 1894 Act, s. 7 (1), (2), (3), (4), 8. 22 (1) (hk); 
1909-1910 Act, s. 57; 1920 Act, s. 64, Sched. IV. 
138. Sum payable out of policy moneys.]— 
WADE v. WADE, No. 2138, post. 


_ 187 i. Benefit accruing by cesser of 
tntcrest—Interest Icss thun whole income 
of property—Calculation of principal 


long 
value.J—The proprietor of an estate 


term, 


into consideration. 
such property subject to a lease for a 
assessment made at its 
present value to a purchaser, who 
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139. Mortgage debt charged on settled property 
—By tenant for life & remainderman—Equity of 
redemption passing on death.|—-CowLk&y (EARL) v. 
INLAND REVENUE Comrs., No. 27, ante. 

140. ——-~ —— Tenant for life indemnified 
against Mability—-No reduction allowable.}—A 
tenant for life of realty joined with the remainder- 
man in mortgaging the realty. The loan was 
made to the remainderman only, & he alone 
covenanted for the repayment. He also cove- 
nanted to indemnify the tenant for life against the 
mortgage debt & interest, & assigned another 
property to secure the indemnity :—Held: in 
estimating the principal value of the realty for 
estate duty payable by the remainderman on the 
death of the tenant for life, no deduction could be 
made on account of the mortgage debt.—A.-G. v. 
Monracu (Lorp), [1904] A. C. 316; 731.7. K. B. 
707; 90 L. T. 726; 568 W. R. 115; 20 T. L. R. 
523, H. LL. 

Annotation :—Apld. A.-G. v. Lethbridge (1904), 92 L. T. 88. 


141. By remainderman—On interest in 
expectancy.|—Re VERNON, No. 109, ante. 

142. Annuity charged on settled property— 
Payable to remainderman—During life of tenant 
for life.|-CowLEy (Ear) v. INLAND REVENUE 
Comrs., No. 27, ante. 

143. By remainderman—On interest in 
expectancy.]—J’e VERNON, No. 109, ante. 

144. Incumbrances—Created bona fide for full 
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142 i. Annuity charged on settled 
prope ty fF auaule to remainderman— 
uring life of tenant for life.|}—Under 


In the case of 


burdened it with an annuity of #800 
in favour of hig widow. The succeeding 
POR EEtOr burdened the estate with a 
urther annuity of £800 in favour of 
his widow, restricted during the life 
of the first annuitant to £400, the 
balance of £400 being secured to the 
second annuitant from movable estate 
left by him. The second proprietor 
was survived by both annuitants. 
On the death of the first annuitant :— 
Held; the duty payable was on the 
capital value of an annuity of £800.— 
Lord ADVOCATE v. MACLACHLAN (1899), 


1 F. (Ct. of Sess.) 917: 36 Sc. L. R. 
727; 78. L. T. 45.—S¢oT. 
n. —— Calculation of value.}J — 


LoRD ADVOCATE v. HENDERSON’S 
TRUSTEES (1905), 42 Se. L. HK. 720.— 
scot. 

0. Life insurance policy.] — The 
word “‘ property *’ in Deceased Persons’ 
Estates Duties Act, 1881, ss. 7 & 8 
means the saine thing as the word 
“* ostate,”? & duty is therefore payable 
on tho full value of a policy of assurance 
on the life of a deceased person as at 
the time of his death, & not on the 
surrender value of such olicy 
immediately before that event.—Re 
POTTER (1895), 13 N. Z L. R. 642.— 

p. Valuation of goodwill of bdbusi- 
ness.J——An old-established business of 
a storekeeper carried on successfully 
in a country town in a definite locality 
& premises has a “‘ goodwill.” 

he value of such a goodwill for 
the purposes of Deceased Persons’ 
Ee ta uties Act, 1881, is gare 
ry & year’s average pro 
& deducting interest at 6 per cent. 
upon the capital employed.—TooGcoop 
», STAMPS Comm. (1905), 25 N. Z. L. R. 
471.—N.Z. 

a. ——.}+-In assessing the value, 
for the purposed of Deceased Persons’ 
Estates Duties Act, 1881, of a propert 
to which a publican’s licence is attached, 
the existence of the Hcence & the trade 
attached to the house in consequence 
are factors to be considered, the risk 
of the loss of the licence in pursuance 
of a local-option poll being also taken 


would take into consideration the rent 
receivable under the lease & the prob- 
able bonus attainable at the end of 
the term for a new lease if the licence 
subsisted, & on the other hand, if the 
licence were lost, the rent obtainable 
under these conditions & any probable 
increase in the value of the land irre- 
spective of the licence.—Re JOSEPH’S 
ee (1906), 26 N. Z L. R. 81.—~ 


r, ~—.]—In the schedule of debts 
to the inventory of testator’s estate, 
the amount of tho trade debts was 
deducted, but no equivalent was 
brought into the inventory. Estate 
duty was claimed on the amount of 
the debts as pbs Sai deegiee the value of 
the goodwill of the business :—Held : 
the value of the goodwill was not 
determined by the price at which the 
owner’s will gave a person the open 
of purchasing it, but was the subject 
of proof.—LoRD ADVOCATE v. WooD’s 
TRUSTEES (1910), 53rd Report of 
Inland Revenue Comrs. 50; 18S. L. T. 
186.—SCOT. 


s. Value of residue of  tcstutor’s 
estate—Direction to accumulate & invest 
in land to be entailed.}—A testator, 
who died prior to the passing of 
Finance Act, 1894, & on whose estate 
inventory duty was paid, directed his 
trustees to hold & accumulate the 
residue of his estate till the death of 
QO. M., when it was to be invested in 
land, which was to be entailed. O.M. 
dicd in 1902 :—Held: estate duty 
as perape on the value of the residue 
of testator’s estate.—LorD ADVOCATE 
v. STEWART (1906), 8 F. (Ct. of Sess.) 
579; 43 Se. L. R. 465; 138, L. Ty 
945.—SCOT. 


t. Liquidation—Valuation of assets.) 
-—-Estate duty levied under Trans- 
vaal Estates Duty Act 28 of 1909 
ig assessable upon the value of the 
assets as appearing in the liquida- 
tion accounts & not upon the value 
of the estate at the time of the death 
of the deceased.— FINANCE MINISTER 
a Se Estatr, (1923) App. D. 


settlements executed in 1877 & 1901, 
A. was tenant for life of certain lands. 
Prior to the execution of the first 
of these settlements, A., who was then 
owner in feo, charged the lands by 
voluntary deeds with annuities in 
favour of his brothers & sister, reducible 
in case of bankruptcy or attempted 
alienation, & with sums in gross as 
portions for the children of his brothers 
& sister payable on the expiration of 
the annuities. The settlements were 
expressly declared to be subject to 
the charges created by these deeds :— 
Held: the property which passed on 
the death of A., so as to be subject 
to estate duty, consisted of the here- 
ditaments comprised in the settle- 
ments, diminished by the value of 
tho annuities & sums in gross; & 
these annuities & sums, although 
created without money consideration, 
were not incumbrances in respect of 
which allowance was prohibited by 
Finance Act, 1894, s. (1) (a).—Dx: 
FREYNE (LORD) v. INLAND REVENUE 
CoMRS., [1916] 2 I. R, 456.—IR. 

a. Incumbrances — Not created for 
full consideration in money or money's 
worth—Nor wholly for deceased's own 
use and benefit.J—A father in hig son’s 
marrage contract bound himself to 
grant a bond over his estate in security 
of an obligation to settle £30,000 in 
trust for the son & on the son’s death 
for the widow in liferent & their issue 
in fee. In the marriage contract the 
son discharged any claim of legifim that 
he might have against his father’s 
estate :—Held : the bond being granted 
in consideration of, not o 
discharge of legitim, 
marriage, was not & debt incurred “‘ for 
full consideration in money or money’s 
worth wholly for the deceased’s own 
use & benefit”? within Finance Aot, 
1894, 8. 7 (1), & did not fall to be de- 
ducted in ascertaining the value of 
his estate for the purpose of estate 
duty.—-H.M. ADVOCATE v. WARREN- 
DER’S TRUSTEES (1906), 43 Sc. L. R. 
278.—SCOT, 

b. ——— Created by a_ disposition 
made by deceased—Out vf the interest 
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Sect. 7.—Value chargeable: Sub-sect. 2. Sect. 8: 


Sub-sects. 1 &2, A. & B.] 


consideration—Without secret or covinous reser- 
vation.]—R., institute of entail In possession of 
estates in Scotland, without the consent of his son 
& grandson, the next two heirs of entail, dis- 
entailed the estates, acquired the fee simple under 
Scotch Entail Acts, & secured to the satisfaction 
of the ct. the ascertained values of the respective 
interests of his son & grandson by bonds in their 


favour charged on the fee simple. 


T. L. R. 775 


By later bonds 


he charged the fee simple with interest due on the 


first bonds. 


of deceased.J—A. oxecuted a trust- 
disposition & settlement by which 
he directed his trustees to pay an 
annuity out of his estate to B., & 
also, should B. request them to do so, 
to burden the estate with provisions 
for B.’s wife & family. On the death 
of LB. the fee of the estate was directed 
to be conveyed to C, ; 

After A.’s death his trustees paid 
tho annuity to B. during his life, & 
also, at B.’s request, burdened the 
estate with bonds of provision for his 
widow & children. On 3B.’s death 
the estate was conveyed to C., who 
sought to make deductions in respect 
of the provisions to B.’s widow & 
children. The Inland Revenue re- 
fused to allow the deductions, & C. 
paid duty on the whole estate :—Held : 
as these incumbrances were not 
*“ created by ao disposition made by ”’ 
B. in the senso of sect. 7 (1) (a), & 
did not take effect ‘* out of the intorest 
of ” B. in the sense of sect. 22 (2) (db), 
they were dcductible.— ColLQuHOUN’s 
TRUSTEES v. ABERCROMRBY, [1913] 
S. C. 874,—SCOT. 

6. Statutory deductions. |--The amount 
of duty to be adjusted under De- 
ceased Persons Estates Duties Act, 
1915 (Tas.), 58. 30 & 32, is the duty 

ayablo under the Act after making 
he deductions allowed under sect. 55. 
—EasT LONDON MHOosPiITAL FOR 
CHILDREN v. COBBETT (1922), 30 
Cc. L. R. 278.—AUS. 


ad. Value of interest of stranger in 
blood.|}—The duty of £3 per cent. 
additional charged on a stranger in 
blood in respect of the final balance 
of an estate under Deceased Porsons’ 
Estates Duties Act 1881 Amendment 
Act, 1885, is payable only in respect 
of the value of the interest of such 
stranger in blood, & the value of the 
life interest in such balance of a person 
not a stranger in blood must be do- 
ducted in order to ascertain the amount 
on which the £3 per cent. additional 
ig payable. Re ANDREWS (1902), 21 
N. Z. L. R, 567.—N.Z. 

e. Heversion — Deduction of value 
of tenants’ intcrest.}—Where tonants 
have an interest in real property at 
the date of the deceaso of the pro- 
prietor, pont in respect of that pro- 
leat can only be assessed on tho value 
of the reversion after deducting tho 
value of the tenants’ interest from the 
wholo valuo of the  realty.—Re 
THOMSON’S WILL (1885), 4 N. Z. L. R. 
198.—N.Z. 


i Debts due by deceased.) — The 
‘final balance ’’ mentioned in De- 
ceased Persons’ Estates Duties Act, 
1881, s. 7, upon which the rate of duty 


A desire to lessen the estate duties 
ayable on his death was H.’s motive in these 
rapsactions, but they were all open, straight- 

forward, & genuine, not fictitious or colourable. 

Upon R.’s death :—Held : the bonds were incum- 

brances created bond fide for full consideration in 

money or money’s worth wholly for R.’s own use 

& benefit & took effect out of his interest within 

1894 Act, s. 7 (1) (a), & deductions accordingly 

ought to be allowed in assessing the estate duties.— 

A.-G. ov. Ricumonp & GORDON (DUKE), [1909] 


shall be computed, is the tota] amount 
of the esta after deducting debts 
due by the deceased.— Re CHUTE (1 886), 
6bN.24. L. R. C. A. 8.—N.Z 





g. Recoverable within the colony.) 
—A debt was owing to a _ testator 
at the time of his death which was 
secured by a mtge. of lands in the 
colony. ‘he testator & the mtgor. 
were resident & domiciled in England, 
both when the mtge. was cxecuted & 
at the testator’s death. ‘Tho mtge. 
was cxecutcd in the colony by the 
attorney of the mtgor., but provided 
that the moneys secured were to be 
paid in Kngland :—Held: the debt 
was a debt recoverable within the 
colony, within Deceased Persons’ 
Estates Duties Act, 1881, 8. 8, upon 
which duty was payable under that 
Act.— Re GREENWOOD (1888), 6 
N. Z. L. R. 737.—N.Z. 

h. —— Not amount of duty pay- 
able.}—The amount of duty payable 
under Deceased Jersons’ Estates 
Duties Act, 1881, is not to be deducted 
from the final balance mentioned in 
sect. 7 ag a dcbt due by the deceased.— 
ke LYELL’S WILL (1890), 8 N. Z. L. R. 


414.—N.Z. 

k. Calls on shares made 
after deccased’s death.J—A shareholder 
of the Bank of New Zealand died on 
Oct. 20, 1894. On Nov. 29, 1894, 
a call upon the shareholders of the 
bank of one-third of the sum of £10 
per share was made under the authority 
of the Bank of New Zealand Share 
Guarantee Act, 1894. Notice of this call 
was given to the exors. of the deceased 
on Dec. 6, 1894, in respect of the shares 
held by the estate :—Held : the amount 
due under the call was not a debt due 
by the dceccased shareholders within 
Deceased Persons’ Estates Duties 
Act, 1881, s. 5 (0). Neither, in the 
alternative, were the exors. entitled 
to have the amount of the burden 
which the shares imposed upon the 
estate at the time of the death of the 
deceased ascertained & assessed as a 
set-off against the corpus of the estate. 


629.—N.Z. 

1. Under guarantee.] — A 
testator left certain assets. He had 
guaranteed a debt due by a brother, 
& his exors. paid the guaranteed 
debt out of the assets. He bequeathed 
a certain share of his estate to this 
brother, who, however, had no means 
of his own out of which he could repay 
to the estate the amount paid under 
the guarantee :—Held: duty was pay- 
able on the amount of the assets 
actually in the estate after deducting 
the amount paid under the guarantee. 
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A.C. 466; 78L. J. K.B. 998; 101 L. T. 241; 25 
:; 63 Sol. Jo. 713, H. L. 
Annotation :—Mentd. Wakeficld v. Whiteaway, Laidlaw, 

[1922] 1 Ch. 200. 

145. Appointment of 
costs & expenses.|—Re GRANT, 
UniItTED KinapomM TEMPERANCE & GENERAT 
PROVIDENT INSTITUTION, No. 280, post. 

Double death duties as between Great Britain 
& Northern Ireland—Provision against.j]——See 
Government of Ireland Act, 1920 (c. 67), 8. 28. 


‘“net sum ’’—Clear of 
NEVINSON U. 


Secr. 8.—COLLECTION OF DUTY. 
SUB-SECT. 1.—WHEN DuTy PAYABLE. 


See 1894 Act, s. 6 (2), (6), (7), (8), 8. 7 (6), 
s. 8 (9), s. 15 (4); 1896 Act, s. 16,5. 18 (1), 8. 20 
(2), s. 40 Sched. Pt. III. ; 1909-1910 Act, s. 61 (5), 
8. 63; 1912 Act, s. 9. 

146. On delivering Inland Revenue affidavit.]— 
WINANS v. A.-G., No. 1, ante. 


—DOoOLBELL v. STAMPS ComR. (1903), 
23 N. Z L. R. 1003.—N.Z. 

m. ——- For philanthropic pur- 
pose.}—A philanthropist, with a view 
to encouraging academic, scientific, 
& religious schemes, granted bonds 
in favour of Edinburgh University 
Court. Ho paid interest on the bonds 
during his life. On his death :—Held: 
the sum in the bonds formed part of his 
estate & were subjects of estate duty.— 
H.M. ADVOCATE v. GUNNING’S TRUB- 
STEES (1902), 39 Se. L. R. 534——SCOT. 

n. Onerous leaseholds.)—- Where a 
testator dies possessed of onerous 
leaseholds, in order to ascertain tho 
final balance of his cstate ou which 
duty is payable, the burden which 
such leaseholds impose on the estate 
should be assessed, & the amount 
deducted from the corpus. — Re 
ae (1890), 8 N. Z L. RB. 

o. Value of annuity to trustee.|— 
A gift by will to an exor. & trustec 
of an annuity, while he should con- 
tinue to act as a trustee of the will, 
is not a testamentary oxpeonse, & the 
capitalised value thereof cannot be 
deducted from the valuc of the 
testator’s estate for the purpose of 
dctermining the sae payable thercon 
under Deceased ersons’ Estates 
Duties Act, 1881.—Re McLKHAN (1903), 
22 N, Z. L. R. 905.—N.Z. 


Value of annuity on cesser thereof.) 
n @ question between the Crown & 
the propriotor of a heritable property 
as to the amountof estate duty exigiblo 
in respect of the cesser of a life annuity 
payable out of the rents of the pro- 
perty :—Held: as the cesser of the 
annuity gave rise to a “ benefit ’’ only 
to the extent to which the net bene- 
ficial income of. the property was 
relieved of the burden of the annual 
payment, the annuity fell to be 
capitalised on the basis of the net 
income after deducting not only feu- 
duties & public burdens, but also the 
cost of necessary repairs & not on tho 
basis of the gross income.—LoRD 
ADVOCATE v. FOTHRINGHAM, [1924] 
Ss. Cc. 52.—SCOT. 


PART II. SECT. 8, SUB-SECT. 1. 


. Ad testator’s death—Not at death 
of anil or life.}--In 1888 P. settled 
land worth £950, on_trustecs upon 
trust, for his wife E. for life, & 
at her death upon trust for sale & 
division amongst his children. P. 
spent considerable sums on the land 
& died in 1910, lee lg EK. & the 
children surviving. In 1912, the land 


g 
was sold for £5,500:—Held; duty 


Part II.—Estratre Dury. 


147. Works of historic or national interest— 
On sale of chattels.|— Re Scott, Scotr v. Scort, 
No. 124, ante. 


SUB-SECT. 2.—BY WHOM PAYABLE. 


A. In Respect of Property of which Deceased was 
competent to dispose at Death. 


See 1894 Act, s. 6 (2), (8), 5. 8 (3), (14), s. 22 (1) 
(ad) & (n); Commissioners for Oaths Act, 1889 
(c. 10), 8.1 (8); BR. S.C. Ord. 38, rr. 16, 17. 

148. Executor—Wherever personal property 
situated.|—- WINANS wv. A.-G., No. 1, ante. 

149. Property subject to appointment— 
No appointment made.]-—Testatrix who, under her 
husband’s will, had a life estate in & a general 
power of appointment over his residuary estate, by 
her will recited the power, & that she did not 
desire to exercise it, but desired that the trusts of 
her husband’s will should upon her death take 
effect, She then gave all her real & personal 
estate, exclusive of any which should remain 
subject to the trusts of her husband’s will, to her 
trustees in trust for conversion, & out of the pro- 
ceeds thereof to pay her funeral & testamentary 
expenses, & subject thereto in trust for her 
daughter for life & after her death as she should 
appoint. On the death of testatrix her exors. 
paid the estate duty in respect of the value at her 
death of her husband’s residuary estate :—Jeld: 
(1) testatrix’s ‘‘testamentary expenses’’ did not 
include the estate duty m respect of the un- 
appointed property of her husband ; (2) her exors. 
were entitled to recover the amount of the duty 
so paid by them from the trustees of her husband’s 
will.—PoORTE v. WILLIAMS, [1911] 1 Ch. 188; 80 
L. J. Ch. 127; 103 L. T. 798; 55 Sol. Jo. 45. 


Annotations :-—Aa to (1) Apld. Re Hudson, Spencer v. Turner, 
ee Vas Ch. 206. efd. O’Grady v. Wilmot, [1916] 2 


150. ——- Whether on foreign personalty— 
Bequeathed to foreign executors—Remaining under 
their control.|—(1) The English exors. of a testatrix 
domiciled in England are to the extent of the 
assets in their hands liable to pay English estate 
duty & settlement estate duty on foreign per- 
sonalty, although this foreign personalty is ex- 
pressly bequeathed to foreign exors. & remains 
under their sole control. 

(2) The true effect of 1896 Act, s. 19, is that it 
merely regulates the incidence of the settlement 
estate duty as betwecn the beneficiaries & provides 
a more convenient mode of collection on the 
account delivered by the exor.—Re MANCHESTER 
(DOWAGER DUCHESS), DUNCANNON (VISCOUNT) v. 
MANCHESTER (DUKS#), [1912] 1 Ch. 540; 811. J. Ch. 
329; 106 L. T. 332; 28 T. L. R. 241, 260; 56 
Sol. Jo. 429. 

51. ——.]—An English testator 
bequeathed personalty in America to an American 
exor. upon trust for sale, & to pay out of the pro- 
ceeds testator’s American debts ‘‘ & any American 
death duties or testamentary expenses’?; & 
testator devised realty in England to an English 
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exor. upon trust for sale, & to pay out of the pro- 
ceeds a fair proportion of testator’s English debts 
& of “his funeral & testamentary expenses & 
estate, legacy & other duties payable in England” ; 
& testator gave his residue to his English exor. 
upon trust for sale, & to pay out of the proceeds 
his ‘“‘debts funeral & testamentary expenses 
except such debts & testamentary expenses as are 
hereinbefore directed to be paid out of some other 
fund.”” The English exor. proved the will in 
England, save as to the American personalty, 
paying the English estate & legacy duties due in 
respect of the American personalty out of the 
English asscts. Upon summons, asking that these 
duties should be repaid to him by the American 
exor. :—Held: the American personalty did not 
pass to the English exor. ‘‘ as such ” within 1894 
Act, 8. 9 (1), & the duties ought to be repaid under 
sect. 9 (4) of that Act, there being no direction to 
the contrary on the will.—Re ScuLL, ScoTT v. 
Morris (1917), 87 L. J. Ch. 59; 118 L. T. 7, C. A. 

152. ——— Duty of—JInland Revenue affidavit— 
Sworn to best of knowledge & belief.J|—Jn the 
Goods of BrEcn (1904), Times, Aug. 9. 

15 —— Valuation of property—Within 
(1910), Times, 





reasonable time.|—Re HorrEex 


Mar. 9. 
Property not passing to him as such—On 
request of persons accountable.|—-See No. 210, 





ost. 

. 154. Administrators—Grant of administration 

pendente lite—-Duty payable prior to grant.j|— 

In the Goods of GRIMTHORPE (1905), Times, Aug. 8. 
Out of what property payable.|-See Sect. 9, 

sub-sect. 1, post. 


B. In Respect of Other Property. 


»1894 Act, s. 6 (2) & (4), 8. 8 (4), (5), (14) & (18), 
s. 9; 1896 Act, s. 20 (2); 1900 Act, s. 13 (2); 
1909-1910 Act, s. G1 (5), s. 63; 1912 Act, s. 9. 

155. General rule—Persons taking benefit of 
property.]|—(1) In respect of property, of which 
the deceased was not competent to dispose, the 
scheme of 1894 Act is to tax, not the interest which 
ceased with the death, but the property out of 
which the interest was enjoyed, & to make every 
person who takes property otherwise than through 
the exor. liable to pay a proportionate part of the 
estate duty. Accordingly where property, real & 
personal, was left upon trust for conversion & to 
pay an annuity to testator’s widow for life, & after 
her death upon trust to pay legacies amounting to 
£9,000 & to divide the residue among persons 
named :—Held: under 1894 Act, s. 8 (4), the 
estate duty, which became payable on the death 
of the widow, who died in 1900, should be borne 
ratably both by the pecuniary legatees & the 
residuary legatees ; & the pecuniary legatees were 
not entitled to throw the entire duty upon the 
residue. 

It is to be recollected that the property in 
respect of which the question of the incidence of 
estate duty arises in this case, is property of which 
deceased was not competent to dispose, & that in 


was payable at the testator’s death, during the joint lives of the settlor duty is payable by them pro rata 
not at the death of the tenant for life— & herself & was an interest under a out of their separate successions, 
Re PEARCE (1913), 9 Tas. L. R. 32.— trust taking effect after the settlor’a aa proviaed by Death Duties Act, 
AUS. death within Deceased Persons’ 1909, a. 31 (4), unless the will contains 

.}—Asottlemont directed Estates Dutics Act, 1881, 8. 22; & a direction that their legacies are to 








rT. 
the trustecs, during the joint lives 
of settlor & his wife, to pay the in- 
come of the trust property to sottlor’s 
wife, & from @& after the death of one 
of them to pay the income to the 
survivor ate is or her life :-—Held : 
the wife’s interest as survivor was 
distinct from the interest given her 


her death 
23 N. Z L. R. 60 


directiona in will 


duty was payable at once, & not upon 
ae adr pean (1903), 


PART II. SECT. 8, SUB-SECT. 2.—A. 
s. Successors——In absence of specific 


tenant, }—As betwoon successors, estate 


be duty-free, or a direction to the 
exors. to pay testamentary expenses, or 
some other specific direction as to its 
life tenant, however, 
not liable to per, any part of the 
estate duty out of his or her interest.— 
Re Howmrs, BeEeTHam v. HOoLmrs 
(1913), 32 N. Z. L. R. 577.~-N.Z. 


ayments. 


Liability of life 
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Sect. 8.—Collection of duty: Sub-sect. 2, B. & C. 
Sect. 9: Sub-sect.1, A. & B.] 


respect of such property the scheme of the Act. is 
to tax, not the interest which ceased with the 
death, but the property out of which the interest 
was enjoyed. 1894 Act, s. 8, provides for the 
collection of estate duty, & sub-sect. 4 of that 
sect. provides for cases in which property passes 
on the death of deceased, & his exor. is not account- 
able for the estate duty in respect of that pro- 
erty. Now that is admittedly the present case. 
n such a case it is provided that ‘‘ every person to 
whom any property so passes for any beneficial 
interest in possession, & also, to the extent of the 
property actually received or disposed of by him, 
every trustee, guardian, committee or other person 
in whom any interest in the property so passing, 
or the management thereof is at any time vested, 
& every person in whom the same is vested in pos- 
session, by alienation or other derivative title, 
shall be accountable for the estate duty on the 
property.” In my judgment each of the pecuniary 
legatees, & also the residuary legatees, took 
upon the death of the annuitant a portion of the 
property for which her exor. was not account- 
able for a beneficial interest in possession, & as 
such became accountable for the duty, & there- 
fore debtors to the Crown for the duty. It seems 
to me that the moment you find that under sect. 8, 
sub-sect. 4, every person to whom property, other 
than free property of testator, passes for a beneficial 
interest in possession, which includes these 
aadees legatees, is accountable for the duty, 
e it on the whole fund or his portion of the fund, 
& therefore pro tanto a debtor to the Crown, the 
ct. ought in the due course of administration to 
take the whole duty out of the fund, & to deduct 
that duty ratably, from the legacy of each legatee 
& from the residuary share alike. If this were not 
so, the ultimate incidence of the estate duty on 
the fund passing would depend upon the accident 
of which of the parties accountable was in fact 
called on to pay, or on the fact that no one was 
called on to pay, but that payment was left to be 
determined in due course of administration. It 
scems to me that the pecuniary legatees cannot 
relieve themselves of the burden of a ratable part 
of this duty unless they can show that, outside 
the Finance Act, there is something which entitles 
the pecuniary legatces to have, as against the 
residuary legatees, the amount of their legacies 

free of estate duty (VAUGHAN-WILLIAMg, L.J.). 
(2) By sect. 9, sub-sect. 5, any person authorised 
or required to pay the estate duty in respect of 
any property shall, for the purpose of paying the 
duty or raising the amount of the duty when 
already paid, have power to raise the amount by 
sale or mtge. of the property. This sub-section 
applies to all property passing, whether “ free 
property of testator or not (VAUGHAN WILLIAMS, 
. J.).— BERRY v. GAUKROGER, [1903] 2 Ch. 116; 

. * FO’. wt an 


RA. XT mM s 


19 - 490, C. A, 


irusvoe v. moare, [1917] 2 Ch. 278.’ t Sep eeieks 
v, De Quettoville (1005), 92 L.P. 768 : We Spencer Coopers 
Nox v. Spencer ooper, (1908) 1 Ch. 130 : Re Grant. 

evinson v. United Kingdom Temperance & General 


Provident Institution (1916 : 
Edwards v. Smyth, RESTS ote : 0. 316 >; Fe Smyth, 


res Public Trustee v. Tattersall, (19182 ayo : 
, -J—(1) 1909-1910 Act, s. 61 (5 

as amended by iota Act, 8. 9, relating to ie oui 
duty on timber, is to be construed in the light of 
1894 Act, s. 9, which throws the liability for 
estate duty in respect of property not passing to 
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the exor. as such ultimately on the persons taking 
the benefit of such property. As, under 1912 Act, 
the duty attaches on the net moneys received from 
the sale of timber, a tenant for life not impeachable 
for waste, who receives the proceeds of timber 
sold apart from the land, has to bear the duty 
thereon, & such duty is not, since the recent Acts, 
as prior thereto it was, a charge on the inheritance 
of the land including the timber. 

(2) Qu.: whether the general expression used 
in both the sects. of 1909-1910 Act & 1912 Act, 
‘the owners or trustees of such land,’’ may not 
include a tenant for life who has power to sell the 
timber & keep the proceeds.—Re SmytTuH, EDWARDS 
v. SMYTH, [1918] 1 Ch. 118; 871. J. Ch. 40; 117 
L. T. 793. C. A. 

157. ——.]—The estate duty charged by 
1894 Act, s. 9 (1), on property that does not pass 
to the exor. as such, eg. a trust fund passing, 
in default of appointment to the pecuniary & 
residuary legatees of another will, must be borne 
ratably by the beneficiaries of that property.— 
Re HIcKLIN, PUBLIC TRUSTEE v. HOARE, [1914] 
2 Ch. 278; 86 L. J. Ch. 740; 117 L. T. 4033; 33 
T. L. R. 478; 61 Sol. Jo. 630. 

158. Executor—-At request of persons account- 
able.|—Re Meyrick, MEyYRICK v. HARGREAVES, 
No. 210, post. 

159. Person interfering with estate—Legal 
in a ia v. Wack (1899), Times, June 14, 
D 





160. Legatee—-Of converted 

v. GAUKROGER, No. 155, ante. 

61. ——— Of settled residue.|—A trust fund was 
settled in 1897 upon trust to pay the income 
thereof to the settlor for life & after his death to 
his wife for life & after the death of the survivor 
upon trust as to £10,000, part of the fund, for such 
persons as the wife should by will appoint, & the 
remainder of the fund was to fall into the settlor’s 
residuary estate disposed of by his will. On the 
settlor’s death in 1908 estate duty was paid on the 
fund. The wife died in 1911, having appointed 
the £10,000 by her will :—Held: the estate duty 
paid on the settlor’s death must be borne ratably 
by the wife’s appointees & the settlor’s residuary 
legatees.— Re CHARLESWORTH’S TRusTS, TEW v. 
Briaas, [1912] 1 Ch. 319; 81 L. J. Ch. 267; 105 
L. T. 817; 56 Sol. Jo. 108. 

162. Of chattels of national interest—After 
sale.|—Re Scorr, Scorr v. Scott, No. 124, ante. 

163. Trust fund—Passing in default of 
appointment.|—-Re HIcKLIN, PUBLIC TRUSTEE v. 
HOARE, No. 157, ante. 

164. Appointees—Under exercised power of 
appointment.|—-Re CHARLESWORTH’S TRUSTS, TEW 
v. Briaas, No. 161, ante. 

165. English insurance company—Liable for 
policy moneys—To foreign executor—Of person 
dying domiciled abroad.]|—Haas v. Atias AssuR- 
ANCE Co., Lrp., No. 78, ante. 

166. Tenant for life—Not impeachable for 
waste—Receiving proceeds of timber—Sold apart 
from land.|—Re SMyTH, EDWARDs v. SMYTH, No. 
156, ante. 

Out of what property.|—See Sect. 9, post, 

Apportionment.|—See Sect. 10, post. 


realty.]—BERRY 





C. Limitation of Personal Liability. 
See 1894 Act, s. 8 (2 & 8), 8. 11 (2-4); 1907 
Act, 8s. 14; Ex&rcurors. 


Property passing to executor as such—-Personal 
property appointed in exercise of general power.|-— 
See Sect. 9, sub-sect. 1, 0., post. 


Part JI.—Estate Dury. 


Sect. 9.—OUT OF WHAT PROPERTY PAYABLE. 
SUB-SECT. 1.—PROPERTY PASSING TO EXECUTOR. 
A. In General. 


167. Personalty exhausted—In payment of debts.] 
—Re TAYLOR’sS EstTaTEH, No. 931, post. 


B. Payment out of Residue. 

168. Specific & general legatees—Customs & 
Inland Revenue Act, 1889 (c. 7), s. 5.|—The in- 
cidence of the new duties imposed by Customs & 
Inland Revenue Act, 1881 (c. 12), s. 27, & Customs 
& Inland Revenue Act, 1889 (c. 7), s. 5, is governed 
by the same principle as that which regulated the 
incidence of the old probate duty, namely, that it 
ae be borne by the general residuary personal 
estate. 


Testatrix, who died in 1891, by her will, dated: 


in 1870, after making certain pecuniary bequests 
& specific gifts of property, partly real & partly 
personal, & disposing of the residue of her real 
estate, gave the residue of her personal estate to 
M. absolutely :—Held: the stamp duty payable 
under Customs & Inland Revenue Act, 1881 (c. 12), 
s. 27, & the estate duty payable under Customs & 
Inland Revenue Act, 1889 (c. 7), s. 5, must be paid 
by M. alone, & not ratably by him & the speciflc 
legatees.—Re BOURNE, Martin v. MARTIN, [1893] 
1 Ch. 188; 62 L. J. Ch. 69; 67 L. T. 586; 41 
W. R. 70; 37 Sol. Jo. 10; 3 R. 52. 


Annotations :—Distd. Re Orford, Cartwright v. Del. Balzo 
[1896] 1 Ch. 257. Consd. Berry v. Gaukroger, [1903] 3 
Ch. 116. 

Ch. 484 


Refd. Re Foster, Thomas v. Foster, [1897] 1 
169. Share of residue settled.|—(1) The estate 
duty on the whole residue, & (2) the settlement 
estate duty in respect of settled shares of residue, 
ought to be borne by the general residuary estate. 
—Re WEBBER, GRIBBLE v. WEBBER, [1896] 1 Ch. 
914; 65 L. J. Ch. 544; 74 L. T. 244; 44 W. R. 
489; 12 T. L. R. 298; 40 Sol. Jo. 888. 
Annotations :—As to (1) Folld. Re Palmer, Palmer v. Rose- 
Innes, [1900] W. N. 9. 48 to (2) Folld. Re Gibbs, Thorne 
vy. Gibbs, [1898] 1 Ch. 625. N.F, Re Maryon-Wilson, 
Wilson v. Maryon-Wilson, [1900] 1 Ch. 565. Refd. Re 
Manchester, Duncannon v. Manchester, [1912] 1 Ch. 540. 
170. .|—Re PALMER, PALMER v. ROSE- 
INNES, [1900] W. N. 9. 


Annotation :—Refd. Re Sharman, Wright v. Sharman, [1901] 
2 Ch, 280. 


171. Leaseholds specifically bequeathed.] — 
As leaseholds specifically bequeathed are property 
which by law passes to the exor. as such, the estate 
duty upon them under the 1894 Act is payable out 
of testator’s general personal estate, & is not 
primarily charged upon them under sect. 9 (1) of 
the Act.—Re CULVERHOUSE, COOK v. CULVER- 
HOUSE, [1896] 2 Ch. 251; 65 L. J. Ch. 484; 74 
L. T. 347; 45 W. R. 103 40 Sol. Jo. 374. 


Annotation :—-Refd. Re Treasuro, Wild v. Stanham, [1900] 
2 Ch, 648. 


172. Debt due on covenant—Entered into by 
testator during lifetime.|—Re Gray, GRAY v. 
Gray, No. 253, post. 

178. -|—D. in 1890 covenanted to 
pay £20,000 to the trustees of his marriage settle- 











PART II. SECT. 9, SUB-SECT. 1.—A. & other duty should be paid out of 
residue :—Held ; 
payable under Estate Duty Assessment 


t. Corpus of estate.) —Estate ‘duty the 


is imposed on the general estate of a 
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ment, to be held as to one moiety upon trust for 
himself for life, remainder to his wife for life, & 
as to the other moiety upon trust for his wife for 
life with remainder to himself for life, with remainder 
as to the whole fund to the children of the marriage, 
& died in 1911 without having paid the £20,000, 
which with an arrear of interest was still owing to 
the trustees. He left estate in England & Aus- 
tralia, apart from assets in Victoria, of more than 
£45,000. His exors. registered the marriage 
settlement in Victoria, thereby reducing the duties 
payable in the colony by the duties which would 
have been payable there on the £20,000 debt & 
rendering the covenant in the settlement enforce- 
able against testator’s Victorian assets. They 
also paid estate duty on testator’s estate without 
deducting the £20,000 debt, but with a deduction 
in respect of the duties paid in Australia. The 
exors. claimed to deduct from the £20,000 as 
against the settlement trustees a ratable part of 
the estate duty paid in England on the £20,000, 
& the registration duty paid in Victoria :—Held : 
the £20,000 being an unpaid debt to the trustees 
at D.’s death, they were not liable for any part of 
the estate duty in respect of it, & although the 
exors. had acted properly in registering the settle- 
ment in Victoria, yet in so doing they were not 
agents for the trustees, who had no need to resort 
to the Victorian assets, & were not liable to pay 
part of their debtor’s probate duty, & neither 
amount could be deducted from the £20,000, 
which must be paid in full.—Re Dow1Line, DowL- 
ING v. FENWICK (1913), 108 L. T. 671. 

174. Bequest of annuities.]—- Testator, who 
died in 1895, bequeathed ‘‘ all my moneys invested 
in & upon any stocks or funds, whether in or out 
of the United Kingdom, & all my railway stocks, 
shares, debentures & bonds, & generally all & 
every my securities for money ”’ to trustees upon 
trust during the life of his sister to pay out of the 
income three annuities of £1.000, £500 & £500 
respectively, & the residue thereof to his brother 
W. during his life. After the death of testator’s 
sister the trustees were to hold the trust fund, as 
to two sums of £21,000 & £18.000, upon certain 
trusts in favour of two of testator’s brothers & 
their issue; & to stand possessed of the residue 
upon trust for W. for life, with remainders over. 
Testator bequeathed all the residue of his per- 
sonal estate of whatever kind to W., subject to 
the payment of his funeral & testamentary ex- 
penses & debts & certain annuities. The residuary 
personalty was insufficient to pay testator’s debts 
& funeral & testamentary expenses, so a part of 
the estate duty had to be paid out of the trust 
fund :—Held: the interest given to W. in each 
case was not a share of the fund, but an interest 
in the actual residue after payment respectively 
of the annuities & the two sums of £21,000 & 
£18,000; & the annuities & those two sums were 
not liable to diminution by reason of the estate 
duty having to be borne by the fund or on account 
of the settlement estate duty being payable in 


he directed should be paid by the said 
daughter. He afterwa by codicil 
revoked the said devise & bequest, 


estate duty 


Act, 1914, was payable out of the & devised & bequeathed the same pro- 
deceased person, & is, in the absence residue.—ROBSON v. BOARD (1915), perty to trustees upon trust for his 
eon ate payable by the exors. out 15S. R.N. 8. W. 348.—AUS. said daughter for life, & after her 
of the corpus of the estate.—Re b. —— Specific devise revoked by death for, her daughters in equal 

OLMES, BRETHAM v. HOLMES (1913), codicil.)}—Testator dovised & be- shares :—Held: the deceased persons 
32.N. Z. L. R. 577.—N.Z. * queathed a freehold & leasehold pro- estates duty on the roperty became 
ta Dey oe see, eae Croreataye  Hopatus (1908), 22 Nez, Lei 805 
separate use, eclare at the residue , -4 1. BR. — 


a. Residue charged by _ testator’s 
will.}-—A testator by his will, dated 
June 21, 1911, directed that probate 


the deceased persons’ estates duties, 
except such duty as might be payablo 
in respect of the said property, which 


c. Testator domiciled in Aus- 
tralia—Duties leviable in England & 
Australia.J—Testator was domiciled 
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Sect. 9.—Oud of what property payable: Sub-sect. 1, 
B., C. & D.J 
respect of the ee a aes v. DE 
ETTEV 7 5 P ‘ ‘ 57 g Le ° 
pitas Se Mette Smith v. Margetts (1906), 

50 Sol. Jo. 290. 

475. Reversionary interest to settlor—Disposal 
by settlor’s will.]|—Re AVERY, PINSENT v. AVERY, 
No. 81, ante. 

176. Devise of realty—-Upon  contingency— 
Operating as rie pla er eneaa by his will 
dated in 1911 (clause 9) devised his W. estates to 
B. absolutely, & provided (clause 10) that if after 
the date of his will & prior to his death he should 
receive, either personally or by pavement to any 
person or persons, or to any bank or co., or into 
ct. on his behalf, any capital moneys in respect of 
the sale of his W. estates or any part or parts 
thereof, or if at his death any moneys should be 
owing to him & subsequently paid in respect of 
any such sale or sales & which did not pass under 
the devise & bequest thereinbefore contained then 
he bequeathed to B. for his own use & benefit a 
legacy equal in amount in the aggregate of the 
net capital moneys so received by or owing to him. 
Testator bequeathed his residuary personal estate 
in trust for the person who would at his death 
have been entitled thereto under Statute of 
Distributions, 1671 (c. 11), if he had died intestate, 
& who in subsequent proceedings was ascertained 
to be R. Prior to the date of his will in some in- 
stances & to that of a codicil confirming his will in 
others testator had entered into certain contracts 
with the tenants of the W. estates for the sale to 
them of their respective holdings under the Irish 
Land Act, 1903 (c. 37), in the form provided by 
the Act, which were subject to the sanction of 
the Land Comrs. being given to them. At his 
death in 1912 this sanction had not been obtained : 
—Held: (1) there had been no conversion of the 
W. estates, but that they passed to B. as real 
estate under clause 9 of the will, & not as a legacy 
of the proceeds of sale of real estate under clause 
10; (2) B. was entitled to the W. estates for an 
estate in fee simple defeasible on the sanction of 
the Land Commrs. being given; & such sanction 
when given would operate to convert the rea } 
estate into personal estate as from its date ; (3) on 
testator’s death the W. estates did not vest in the 
exors. ‘‘ as such,”’ & the estate duty was a charge 
on the land itself & was not payable out of testa- 
tor’s residuary personal estate; (4) there was 
nothing in the Irish Land Acts to alter that 
position, except that if & when the purchases were 
completed the charge would be shifted from the 
land to the purchase-money, or, in other words, 
the estate duty would be payable out of that which 
represented the land & not out of the residuary 
personal estate.—Re Mariay, RUTLAND (DUKE) 
v. Bory, [1915] 2 Ch. 264; 84 L. J. Ch. 706; 
ee T. 433; 31 T. L. R. 422; 59 Sol. Jo. 494, 


‘Property passing under appointment.]— Ss 
Sect. 10, sub-sect. 2, post. re | a 


C. Personal Property appointed in Exercise of 


eneral Power. 
177. Whether payable out of residue.]—Where 
a general power of appointment over a fund is 
exercised by will, the appointed fund does not 





in 8., & there were no specific devises 
or bequests of pre peny situated out- 
side 8. :—Held: (1) the duties leviable 
in England & the Australian colonies 
hed to be paid by the executors to 


be borne 


enable them to get in the assets 
situated in poo eens: & must 

y e@ Tres estate ; 
(2) that federal estate duty ie in sub- 
stance a legacy or succession duty, & 
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pass to the exor. as such; consequently the estate 
duty in respect thereof, in the absence of any 
direction in the will to the contrary, is payable 
out of the fund ; but such estate duty falls within 
the description of testamentary expenses ; conse- 
quently, where the will contains a direction to 
pay testamentary expenses out of the residue, the 
estate duty in respect of the fund is payable out 
of the residue.—Re SURE, WILD v. STANHAM, 
[1900] 2 Ch. 648; 69 L. J. Ch. 751; 83 L. T. 142; 
48 W. R. 696; 16 T. L. R. 542; 44 Sol. Jo. 675. 


Annotations :—Folld. Re Maddock, Llewelyn v. Wash n, 
[1901] 2 Ch. 872; Re Power, Re Stone, Acworth v. Stone 


{1901} 2 Ch. 659. N.F. Re Moore, Moore v. Moore, {1901 
1 Ch. 691; Re Orlebar, Wynter v. Orlebar, re08 1 Ch. 
136. Overd. Re Hadiey, Johnson v. Ha ey; qieen 

0. Folld. O’Grady v. Wilmot, [1916] 2 A. C. 231. 


Ch. 2 

Reta, Re Sharman, Wright v. Sharman, [1901] 2 Oh. 280 ; 

Re Fearnsides, Baines v. Chadwick, [1903] 1. Ch. 250; 

Re King, Travers v. Kelly, [1904] 1 Ch. 363 ; 

Re Dodson, Gibson v. Dodson, [1907] 1 Ch. 284; Re 

Spencer Cooper, Pot v. Spencer Cooper, [1908) 1 Ch. 130. 

178. -]|—The estate duty on a fund ap- 
pointed by a will made in execution of a testa- 
mentary power of appointment must be borne by 
the appointed fund, & not by the residue.—Re 
Mappock, LLEWELYN v. WASHINGTON, [1901] 2 
Ch. 372; 70 L. J. Ch. 660; 85 L. T. 12; 50 W. R. 
54 ; revsd. on other grounds, [1902] 2 Ch. 220, C. A. 
Annotations :—Folld. Re Power, Re Stone, Acworth v. Stone, 

[1901] 2 Ch. 659. N.F. He Orlebar, Wynter v. Orlebar, 

{1908]1Ch.136. Overd. Re Hadley, Johnson v. Hadley 

[1909] 1 Ch. 20. Folld. O’Grady v. Wilmot, [1916] 3 

A. C. 231. Refd. Re Fearnsides, Baines v. Chadwick, 

1903) 1 Ch. 250; Re Dodson, Re Dodson, Gibson v. 

odson, [1909] 1 Ch. 284. Mentd. Re Gardnor, Huey v. 

Cunnington, [1920] 1 Ch. 501; Re Gardner, Hucy v. 

Cunningham, [1923] 2 Ch. 230. 

179. -|—Where a general power of appoint- 
ment over a fund is exercised by will, the appointed 
fund does not pass to the exor. ‘‘as such,” & 
consequently the estate duty in respect thereof is 
payable out of the appointed fund in the absence 
of any direction in the will to the contrary.— 
Re PowER, Re STONE, ACWORTH v. STONE, [1901] 
2 Ch. 659; 70 L. J. Ch. 778; 85 L. T. 400; 49 
W. R. 678; 17 T. L. R. 709; sub nom. He POWER, 
POWER v. STONE, ACWORTI t. STONE, 45 Sel. Jo. 


707. 
tations : 
1 Ch. 248. 
Dodson, {1907} 1 Ch. 284 








—Consd. Re Dixon, Penfold v. Dixon, [1902] 

Folld. Ze Dodson, Re Dodeon, Gibson v. 

. N.F. Re Orlebar, Wynter v. 
Orlebar, [1908) 1 Ch. 136. Overd. Re Hadley, Johnson 
v. Hadley, (1909) 1 Ch. 20. Folld. O’Grady v. Wilmot, 
(1916) 2 A. C. 231. Refd. Re Fearnsides, Baines v. Chad- 
wick, [1903] 1 Ch. 250. 

180. -]|— Where a general power of appoint- 
ment over a fund is exercised by will, the appointed 
fund passes to the exor. as such, &, consequently, 
the estate duty in respect. thereof is payable out 
of residue.— Re MoorkE, Moore v. Moore, [1901] 
1 Ch. 691; 70 L. J. Ch. 321; 49 W. R. 373; 45 
Sol. Jo. 312. 

Annotations :—N.F. Re Maddock, Llewelyn v. Washi n, 
[1901] 2 Ch. 372: Re Power, Ke Stone, Acworth v. Stone, 
[1901] 2 Ch. 659. Folld. Re Orlebar, Wynter v. Orlebar, 
{1908} 1 Ch. 136; Re Hadley, Johnson v. Hadley, [1909] 
1 Ch. 20. Overd. O’Grady v. Wilmot, {1916] 2 A. C, 231. 
Refd. Re Foarnsides, Baines v. Chadwick, [1908] 1 Ch. 
250; Re Dodson, Re Dodson, Gibson v. Dodson (1907) 
1 Ch. 284; Re Pryce, Lawford v. Pryce, [1911] 2 Ch. 286, 











181. |—Re Dixon, PENFOLD v. Drxon, 
No. 21], post. 
182. .J—Testafrix, having directed the 


exors. & trustees of her will to pay her testament- 
ary expenses, bequeathed cc specific per- 
sonalty, over which she had a general power of 
appointment, to her trustees upon trust for certain 
specific legatecs. She devised & bequeathed her 


was payable out of the residuary 
estate.—I?e BARK SMITH, MARTIN v. 
tate See SMITH, [1917] S. A. L. R 


Part II.—Kstate Dury. 


residuary real & personal estate to her trustees 
upon trust for sale & conversion, the net proceeds 
to be paid to certain residuary legatees. Testatrix 
died on June 20, 1898 :—Held: (1) the appointed 
fund had passed to the exors. ‘as such’’ within 
1894 Act, s. 9 ( 1), so that the estate duty was 
payable out of residue ; (2) the will itself imposed 
this duty on the residue, the residuary estate being 
what remained after satisfying the previous dis- 
positions of the will, including the direction to pay 
testamentary expenses, which covered estate duty. 
—e FRARNSIDES, BAINES v. CITADWICK, [1903] 
1 Ch. 250; 72 L. J. Ch. 200; 88 L. T. 57; 19 
T. L. R. 1043; auh nom. Re FERNSIDE, BAINES »v. 
SADE 51 W. va 186, 
inno '—A8 to (1 ° 
[1905] W. N. 94; Oe Onebae Wynter e Oneuar, w1908) 
1 Ch. 136; Re Hadley, Johnson v. Hadley, [1909] 1 Ch. 20. 
Overd. O’Grady v,. Wilmot, [1916] 2 A. C. 231. Generally, 
aoe a Dodson, Re Dodson, Gibson v. Dodson, [1907)} 
183. ance a general power of appoint- 
ment over a fund is exercised by will, the appointed 
fund does not pass to the exor, ‘‘ as such,’ &, 
consequently, the estate duty in respect thereof 
is payable out of the appointed fund in the absence 
of any direction in the will to the contrary.—Re 
Dopsown (J.), Re Dopson (A. L. P.), GrBson v. 
Donson, [1907] 1 Ch. 284; 76 L. J. Ch. 182; 96 
L. T. 254; 51 Sol. Jo. 230. 
Annotations :—N.F. Re Orlebar, Wynter v. Orlebar, [1908] 








1 Ch. 136. _Overd. Re Hadley, Johnson v. Hadley, [1909] 
1Ch. 20. Folld. O’Grady v. Wilmot, [1916] 2 A. C. 231. 
184. -|—Where a testator, in the exercise 


of a general testamentary power, appoints personal 

property, the estate duty payable in respect of the 

appointed property is not payable out of that 
property, but out of the general personal estate of 
testator.—Re ORLEBAR, WYNTER v. ORLEBAR, 

[1908] 1 Ch. 186; 77 L. J. Ch. 54; 98 L. T. 19; 

24 T. L. R. 42; 52 Sol. Jo. 29. 

Annotations :—Folld. Re Hadley, Johnson v. Hadley, [1909 
1 Ch. 20. Overd. O’Grady v. Wilmot, {1916] 2 A. C, 231. 
185. -]|—The estate duty payable in respect 

of personal estate appointed by will under a general 

power of appointment is not a charge upon the 
appointed property, but is payable by the exor. 
out of testator’s personal estate.—Re HADLEY, 

JOHNSON v. HADLEY, [1909] 1 Ch. 20; 78 L. J. Ch. 

254; 100 L. T. 54; 25 T. L. R. 443; 53 Sol. Jo. 





46, C. A, 
Annotations :—Overd. O’Grady v. Wilmot, [1916] 2 A. C. 
231. Oonsd. Re Scott, Scott v. Scott, [1916] 2 Ch. 268. 


Mentd. Re Pryce, Lawford v. Pryce, {1911} 2 Ch. 286; 
Re Benzon, Bower v. Chetwynd, [1914] 2 Ch. 68. 


186. .|—By a settlement made in 1881, 
land was conveyed to trustees upon trust for sale, 
& to hold the proceeds upon trust for such person 
or persons as the settlor should by deed or will 
appoint. The settlor died in 1910, & by her will 
appointed the property, the greater part of which 
remained unsold at her death, to the trustees of 
her will upon trust for sale with power to eer one 
the sale, & directions not to sell during the life of 
her husband without his consent. i 





The income of 
the appointed property was given to her husband 
for life, & he was also appointed residuary legatee, 
subject to the payment of funeral & testamentary 


PART II. SECT. 9, SUB-SECT. 1.—D. 


191 i. How 
allotted — T lied payable out of fund 


ment under which the income of the oe a 


joint lives, but this power had not been 
exercised. On tes 
wife had power of appointment in 
red eae 8 the Silene or remoter 

ue 0 © marriage. 
trust to pay his debts, 
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expenses :—Held: (1) the real property did not 
“pass to her exor. as such’ within 1894 Act, 
s. 9 (1), & therefore the estate duty was charged 
on the appointed land & was not payable out of 
the residuary estate ; (2) such duty did not form 
part of the ‘‘ testamentary expenses ”’ of testatrix. 
—O’GRADY v. WitmoT, [1916] 2 A. C. 231; 85 
L. J. Ch. 886; 32 T. IL. R. 456; 60 Sol. Jo. 456 ; 
sub nom. Re O’Grapy, O’GRaDY v. WiLMoT, 114 
L. T. 1097, H. L. 3 revsg., [1915] 1 Ch. 618, C. A. 


Annotations :—As to (1) Consd. Re Scull, Scott v. Morris 
(1917), 87 L. J. Ch. 59. Refd. Re Scott, Scott v. Scott 
(No. 1) (1916), 60 Sol. Jo. 478. Generally, Mentd. Re 
Goswell’s Trusts, [1915] 2 Ch. 106; Re Hicklin, Public 
Trustee v. Hoare, [1917] 2 Ch. 278; Re Ftennell’s Settimt., 
Re Ffenneli’s Estate, Wright v. Holton, [1918] 1 Ch. 91; 
Re Wernher, Wernher v. Beit, [1918] 2 Ch. 82; Re Sturt, 
De Bunsen v. Hardinge, (1923) 1 Ch. 416. 


187. Where express direction to pay testa- 
mentary expenses.|—Re TREASURE, WILD v. STAN- 
HAM, No. 177, ante. 

188. .|—Re FEARNSIDES, BAINES v. 
CHADWICK, No. 182, ante. 

















189. .|—O’Grapy v. WitmoT, No. 
186, ante. 
190. Although appointed share lapsed.]— 





Re CREED, THoMaAs v. HUDSON (1905), 49 Sol. Jo. 


566. 
Annotation :—Folld. Re Orlebar, Wynter v. Orlebar, [1908] 
1 Ch. 138. 


D. Fund charged with Payment of Testator’s 
Testamentary Expenses. 

191. How far payable out of fund allotted— 
Testamentary expenses of widow of testator.|— 
(1) The expression ‘‘ testamentary expenses ’”’ in- 
cludes the estate duty in respect of the personal 
property of which testator or other person whose 
‘testamentary expenses”’ are referred to was 
competent to dispose at his death. 

(2) A direction for the payment of “ testa- 
mentary expenses’’ may extend to the expenses of 
administration under an intestacy. 

(3) Testator by his will gave his residuary estate 
to trustees upon trust to convert & to invest the 
net proceeds & pay the income to his wife during 
her life; & after her decease he directed his 
trustees, after paying his widow’s funeral & 
‘‘ testamentary expenses’ & debts, to apply his 
residuary estate as therein mentioned. Testator’s 
wife survived him, & signed a document which 
purported to be her will. After her death pltf. & 
her brother, who were in the same relationship to 
the widow & were her next of kin, disputed the 
will, & the brother brought an action to have a 
grant of administration to the estate of the widow 
made to him. The ct. pronounced against the 
alleged will, but made no order as to costs. Letters 
of administration to the widow’s estate were subse- 
quently granted to pltf. with the assent of her 
brother :—Held: the direction for payment of the 
“ testamentary expenses ”’ of testator’s widow ex- 
tended to the costs & expenses of pltf. in obtaining 
the letters of administration, & in connection with 
the administration of the estate of the widow ; the 
costs of the brother of the action; & the estate 
duty payable on the death of the widow in respect 


positions of the will, & therefore did 
not come within Death Duties Act, 
1909, 8. 31 (2); the direction to pay 
testamentary open did not extend 
to the estate duty payable in respect 
of the said funds; & such 
payable out of the eaid funds, & not 


tor’s death the 


Testator’s will aay was 


sett testamentary expenses. t 

pe trea las la, in of he ae Hundt oes aad as Tala SunterAe aoe, ee 
0 ’ ment ha , , 

o ‘hein, i ite aiver ithe egtce for estate duty under Death Duties AGENCY Co. OF NEY, Age Ws RET v 

had a joint power of appointment Act, 1909, s. :—Held: the settled oe 4%. i. R, 56. 

by deed of the capital during their funds were not subject to the dis- NZ. 
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Sect. 9.—Out of what property payable: Sub-sect. 1, 
D.; sub-sects. 2 & 3.) 

of her personal property.—Re CLEMOW, YEO v. 

CLEMOW, [1900] 2 Ch. 182; 69 L. J. Ch. 522; 82 


L. T. 550; 48 W. R. 541; 44 Sol. Jo. 428. 
Annotations :—As to (1) Folld. Re Treasure, Wild v. Stan- 

ham, [1900] 2 Ch. 648. d. Sharman, Wright v. 

Sharman, [1901] 2 Ch. 280. Folld. Re Fearnsides, Baines 

v. Chadwick, (1903) 1 Ch. 250. nsd. Porte v. Williams, 

(1911) 1 Ch. 188; Re Massey, Ram v. Massey (1920), 90 

L. J. Ch. 40. Refd. Re King, Travers v. Kelly, [1904] 

1 Ch. 363; Re Spencer Cooper, Poe v. ee Cooper, 

[1908] 1 Ch. 130; O’Grady v. Wilmot, [1916] 2 A. C. 231. 

192. ——— Personal annuity—Secured by charge 
on realty.|—Re TRENCHARD, TRENCHARD v. TREN- 
CHARD, No. 17, ante. 

193. Duty increased after testator’s death 
~~Original & increased duty payable.|—A testator 
who died in July, 1909, bequeathed his residuary 
personalty upon trust to pay thereout all his testa- 
mentary expenses incident to the trusts, including 
estate duty & settlement estate duty :—Held: 
the increased duties & the new duties imposed by 
1909-1910 Act, [ss. 54, 58], were payable out of 
the residuary personalty.—Re Briscor, Royps v. 
BRrIscoE (1910), 55 Sol. Jo. 93. 

194. ——— Bequest of legacies free of duty— 
Legacy of mixed personalty & realty.)—Testator 
gave to his trustees a sum of £270,000 “ subject to 
death duties’’ on trust for investment in real 
estate & to pay the income to his nephew during 
his life, & on his death on trusts for his children 
& remoter issue. The will contained the following 
direction : “TI direct that all the legacies given by 
this my wil] shall, except where expressly stated 
to be subject to death duties, be paid free from duty, 
which, whether presently or presumptively or pro- 
spectively payable, shall be paid out of my general 
personal estate.’’ Testator gave his residuary real 
& personal estate on trust for sale & conversion, & 
out of the proceeds he directed the payment in the 
first place of certain trust expenses & his debts, 
testamentary & funeral expenses, & in the next 
place of the pecuniary legacies given by the will :— 
Held: in respect of the legacy of £270,000 estate 
duty was payable, as regarded personalty, out of 
the residuary estate, & the legacy should pay 
legacy duty, settlement estate duty & estate duty 
so far as it represented proceeds of the sale of 
realty.—Re MORRISON, MORRISON v. MORRISON 
(1910), 102 L. T. 530; 26 T. L. R. 395. 

195. —— —— Pecuniary legacies.]|—Testator 
devised his residuary real estate upon trust for 
sale, & to stand possessed of the “ clear money ”’ 
to arise from such sale upon the trusts thereinafter 
declared of his residuary personal estate. He then 
gave a number of pecuniary legacies, some of which 
were settled as therein mentioned, & also directed 
payment of various annuities. He declared that 
he intended to give all the legacies & annuities 
thereby bequeathed, & directed that the same 

shall be paid or appropriated free from legacy 
duty respectively.”” He bequeathed his residuary 
personal estate, including the “ clear money ”’ to 
arise from the sale of his real estate, with certain 
exceptions, upon trust for sale & conversion, & to 

ay his funeral & testamentary expenses, debts & 
egacies, & the annuities thereinbefore directed 
to be A aoe & the duties on the legacies & annuities 
as well as all settlement estate duty, & to stand 
possessed of all the residue as therein mentioned : 
-——Held: all the pecuniary legacies, settled & un- 


settled, & the annuities were given free of estate 








196, ——- —— Bequest of stock.|—(1 
of stock was bequeathed “ aibiect to ane duty 
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thereon,” & testator directed that every bequest, 
as well specific as pecuniary, thereinbefore made 
should, ‘‘ except where otherwise expressly stated, 
be free & clear of duties.”” There was also a direc- 
tion to pay testamentary expenses out of the 
residuary estate :—Held: the legatee took the 
legacy of stock subject to legacy duty, but not 
subject to any part of the estate duty payable on 
testatrix’s death. 

(2) Where testatrix gave the income of another 
stock to A. for life, & after her death the stock to 
be sold, & the proceeds of sale, ‘‘ subject to any 
duty affecting the same,’’ to be divided between 
two named charities :—Held: as the legacy duty 
was payable at one & the same rate by the persons 
entitled in succession under Legacy Duty Act, 
1796 (c. 52), s. 12, no legacy duty, or any part of 
the estate duty payable on the death of testatrix, 
was payable by the charities, but the estate duty 
ayable under 1914 Act, s. 14, on the death of the 

ife tenant must be borne equally by the charities. 

(3) Where there was no direction about duty, 
but a@ corpn. annuity was given to the trustees 
to pay to the annuitant & at her death to sell, & 
hand the proceeds of sale to a charity :—Held: 
the estate duty payable on the death of the 
annuitant must be paid out of testatrix’s estate.— 
Re Brown, TURNBULL v. ROYAL NATIONAL LIFE- 
BOAT INSTITUTION (1916), 60 Sol. Jo. 353. 

197. Appointment of portion to daughter.] 
—A. by his will dated in 1895, after appointing 
exors. & trustees, bequeathed a sum of £3,000 
‘* free of estate duty,’’ an annuity of £100 ‘‘ free 
of legacy & estate duties,’ & a sum of £900 “ free 
of legacy & estate duties.’”’ By clause 7, after 
reciting a power of appointing portions contained 
in his marriage settlement dated in 1861, he 
appointed the sum of £20,000 so raisable for por- 
tions to his three daughters in equal shares. By 
clause 8 he bequeathed certain moneys & securities 
to his trustees upon trust for sale & conversion, & 
proceeded as follows: ‘‘I direct my trustees or 
trustee out of my ready money & out of the moneys 
to arise from such sale, calling in & conversion as 
aforesaid to pay & provide for my funeral & 
testamentary expenses, including estate duty on 
everything passing under this my will, & debts, 
other than those mentioned in paragraph 6 hereof, 
& the annuity & pecuniary legacies thereinbefore 
bequeathed, & the legacy duty on such legacies as 
are bequeathed free of duty & to stand possessed 
of the residue of the said money,” upon trust for 
investment as therein mentioned. on a sum- 
mons being taken out by one of the daughters of 
testator for the purpose of ascertaining whether 
the duty payable upon her one-third of the por- 
tions fund was payable out of the property com- 
prised in clause 8 :—Held: the daughters took by 
virtue of the will & their shares passed under the 
will; & the estate duty payable upon the one- 
third belonging to pltf. was payable out of the 
property disposed of under clause 8 of the will.—. 
Re Batu’s (MARQUIS) SETTLEMENT, THYNNE v. 
Stewarr (1914), 111 L. T. 153; 58 Sol. Jo. 578. 

—— Personal property appointed in exercise of 
general power.]-—See Nos. 177, 182, 1886, ante. 

Estate duty as testamentary expense.|—See No. 
191, ant. , & No. 208, post. 





SUB-SECT. 2.—REAL ESTATE. 
See 1894 Act, s. 5 (5), s. 9 (1-3), 8. 14 (1); 1912 
Act, 8.93; Finance Act, 1922 (c. 17), 8. 44. 
198. Effect of Land Transfer Act, 1897 (c. 65).] 


Parr I].---Estate Dury. 


—-Re PALMER, PALMER v, Rosk-INNES, [1900] 
W.N. 03 35 J.. Jo. 48. 
annotating Foulds Re Sharman, Wright v. Sharman, [1901] 


199. Estate chargeable with duty.|—e JoLiry, 
NEAL v. JOLLEY (1901), 17 T. L. R. 244, 
Annotations :—Refd. Itc Sharman, Wright v. Sharman, 

[1901] 2 Ch. 280; Ite Trenchard, Trenchard v. Trenchard, 

[1905] 1 Ch, 82, 

200. —.|—By a marriage settlement of 
1845, real estates were conveyed by a settlor to 
trustees, subject to the prior life interests of his 





parents therein, to the use of the settlor for life, & ! 


after his death, to the use of the trustees upon 
trust to sell & hold the proceeds foe certain specified 
purposes for the benetit of the settlor’s wife & 
children, with an ultimate trust for the settlor, 
his exors., administrators & assigns. The secttlor 
died in 1905, without having had any issue, & all 
the purposes for which conversion had been directed 
had at this date failed. By his will the settlor had 
devised ‘‘ his interest ’’ in these estates to his 
‘* successor G. in fee’? :—Held: as the trust for 
sale arose only after the death of the settlor, there 
was at that time in the events which had happened 
no enforceable trust, & the question of conversion 
or reconversion did not arise; hut these estates 
devolved as realty under testator’s will, & the 
estate duty payable in respect of them was pro- 
perty payable by G. --Re GRIMTHORPE (LORD), 

BECKETT v. GRIMTHORPE (LORD), [1908] 2 Ch. 

675; 78 L. J. Ch. 203; 99 L. T. 6793; 25 7. TL. RR. 

15, CG. A. 

Annotations :--Distd. O'Grady v. Wilmot, [1916] 2 A. GC. 
231. Mentd. Fe Ffennell’s Setthnt., Re Ffennell’s Kstate, 
Wright v. Holton, [1918] 1 Ch. 91; 2ée Hopkinson, Dyson 
v Hopkinson (1921), 66 Sol. Jo. (W. 2.) 183 Re Hopkin- 
son, Dyson v. Hopkinson, (1922) 1 Ch. 65; Jee Sturt, De 
Bunsen v. Hardinge, [1922] 1 Ch. 416. 

201. —-~- In ratable_ proportion.| — state 
duty payable on death of tenant for life to be 
borne ratably by the shares into which the estate 
became divisible & by the residuary devisee.--- 
Re PowER, POWER v. HOWELL (1898), 47 W. KR. 
183; 43 Sol. Jo. 63. 

202. -|—Re PALMER, PALMER tv, 
Rost-INNEs, [1900] W. N. 9; 35 L. Jo. 48. 
Annotation :— Refd. Re Sharman, Wright v. Sharman, [1901] 

2 Ch. 280. 

203. —~—.|—Testator devised his real 
estate on certain trusts & after giving pecuniary 
legacies, bequeathed all the residue of his personal 
estate, “ after payment thereout of all his just 
debts, funeral & testamentary expenses,’’ on 
certain other trusts. Summons by the trustees 
to determine the question whether the estate duty 
payable on the death of testator in respect of his 
real estate was payable out of testator’s personal 
or out of his real estate :—Jleld: as the estate 
duty on real estate was made a first charge on the 
property, & the exors. could obtain probate 
without paying it, that duty did not come within 
the expression ‘‘ testamentary expenses ’’; the 
real property must bear its own duty, notwith- 
standing the direction concerning testamentary 
expenses.—Re SHARMAN, WRIGHT v. SITARMAN, 
{1901} 2 Ch. 280; 70 L. J. Ch. 671; 84 Tu. T. 859 ; 
49 W. R. 555 3 45 Sol. Jo. 576. 

Annotations :—Apld. Re Spencer Cooper, Pou v. Spencer 
Cooper, [1908] 1 Ch. 130. Refd. Re King, ‘Travers v. 
Kelly, [1904] 1 Ch. 363. 


204. -——- -——-— 

















(Ll) A general direction to 


PART IJ. SECT. 9, SUB-SECT. 2. Pvellors 

201 i. Estate chargeable with duty— 
In ratable proportion.}—On an applica- 
tion to determine whether ostate duty 
was payable in respect of frechold 
registered land by the devisees & 


J.—— VOL. XXI. 


Held: 


of the testator’s freehold 
lands, or by the residuary legatees :— 
the freehold registered lands 
specifically devised were primarily 
liable to a ratable part of the estate 
duty in ecxoneration of the residuary = of 
estute.—lte DRiwW, MARRY v. DREW, 
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pay legacies out of a mixed fund of residue charges 
them ratably on the portions attributable to 
realty & personalty. 

(2) So far as the legacies are payable out of the 
portion attributable to realty they are real estate 
& must bear their own estate duty notwithstanding 
a direction to pay ‘‘ testamentary expenses ”’ out 
of the mixed fund.—Re SPENCER COOPER, POE v. 
SPENCER Cooper, [1908] 1 Ch. 180; 77 Iu. J. Ch. 
64; 98 1. T. 344. 

Annotation :—As to (2) Consd. Re Palmer, Leventhorpe v. 

Palmer (1912), 106 L. T. 7” 

205. Bequest of ‘‘sum sufficient to dis- 
charge all estate duty.’’|—Testator by a codicil to 
his will, executed after the passing of 1894 Act, 
bequeathed to his eldest son, to whom certain 
settled estates would pass on testator’s death, ‘“‘a 
sum of money sufficient to pay & discharge all the 
estate duty which may be payable by”’ him; & 
he directed such sum to be paid out of moneys in 
the hands of his bankers at his death, but if the 
sum at the bankers should not be sufficient, he 
declared that no other part of his estate should be 
liable to make good the deficiency :—Held: the 
legacy was a gift to the eldest son for his own 
benelit absolutely, & was not impressed with a 
trust to pay the estate duty out of it ; & the legatce 
had not lost his right to recoup himself for the 
duty by a charge on the scttled estates under 
sect. 9 (6) of the above Act.—MEXBOROUGH (EARL) 
v. SAVILE (19038), 88 L. T. 131; 19 T. L. R. 287, 
Ti. Iu; revsg. S. C. sub nom. Re MEXBOROUGH, 
SAVILE v. MEXBOROUGH (1902), 86 L. TP. 331, C. A. 

206. —-—-- Land settled by statute—-Duty pay- 
able only on interest of successor.|—Jte BOLTON 
Iisrates Act, 1863, No. 133, ante. 

207. —-— Exoneration of personal estate.|— He 
BOWERMAN, PORTER v. BOWERMAN, No. 10, ante. 

208. Deficiency of residuary personalty.j— 
Estate duty, which under 1894 Act, is payable 
in respect of personal property specifically be- 
queathed by testator, being a testamentary 
expense, is payable in the same order of administra- 
tion as other testamentary expenses are payable, 
& accordingly where the residuary personal estate 
is insufficient to pay the estate duty on the 
specifically bequeathed personalty the heir-at-law 
is not entitled to have the duty paid out of such 
personalty in exoneration of the undisposed of 
realty. 

My own opinion is .. . that the estate duty on 
personalty is part of the testamentary expenses, 
& that testamentary expenses ought to be paid 
out of the assets in the same order in which other 
deductions payable by the exors. ought to be 
borne (WARRINGTON, J.).— Re PULLEN, PARKER v. 
PULLEN, [1910] 1 Ch. 564; 79 L. J. Ch. 308; 
102 L. Tl. 453; 54 Sol. Jo. 341. 

Estate subject to charge—Apportionment between 
owner & chargees.|—See Sect. 10, sub-sect. 1, post. 

209. Interest of devisee defeasible—On happen- 
ing of contingency—Conversion.|—Re Marway, 
RUTLAND (DUKE) v. Bury, No. 176, ante. 








SUB-SECT. 3.—SETTLED PROPERTY. 


210. Settled funds —- Appropriated after death 
of settlor.] —(l) By a post-nuptial settlement 


{1923] 1 I. R. 35.—-IR. 


PART II. SECT. 9, SUB-SECT. 3. 

d. Sum payable out of policy 
moneys.|—~IT. had taken out a policy 
insurance whereby the insurers 
ugreed to pay after D.’s death an 


D 
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Sect. 9.—Out of what property payable: Sub-sects. 
3,4,5 4:6.) 

personal property was settled in the events that 
happened upon trust for the settlor for life, & after 
his death upon trust that the trustees should 
appropriate funds of a specified value to be held 
upon the trusts thereinafter declared for the 
benefit of two of the settlor’s daughters & their 
issue, & should stand possessed of the residue of 
the trust premises in trust for the settlor, his 
exors., administrators, & assigns:—Held: the 
appropriated funds were not voluntary incum- 
brances within 1894 Act, s. 7 (1), upon property 
passing to the exor. as such of the deceased, in 
which case the estate duty on the entire funds 
would have had to be borne exclusivelv by the 
settlor’s residuary Jegatee., but the provisions con- 
tained in the settlement with regard to those funds 
amounted to substantive settlements thereof, & 
the estate duty was payable ratably out of the 
appropriated funds & the residue according to 
their respective values. 

(2) he sub-sect. provides that in the case of 
property not under his control, which plainly 
means under his control as exor. of the deceased 
person, he may pay the estate duty. “‘ if the persons 
accountable for the duty in respect thereof request 
him to make such payment.’”’ As trustee he was 
one of those persons, & he did pay the duty. I 
need hardly say that he paid the duty on the 
whole rightly; & as for the request, it was the 
request which he impliedly made to himself in the 
character of trustee to himself as exor. of the 
deceased (Curry, J.).—J?e MEYRICK, MEYRICK v. 
HARGREAVES, [1897] 1 Ch. 99; 66 L. J. Ch. 33 ; 
75 L. T. G21 5 45 W. R. 120; 41 Sol. Jo. 97. 
Ane :—As to (1) Refd. Berry v. Gaukroger, [1903] 2 


211. —--— Reversionary interest to settlor—Dis- 
posal of interest by will.|;—Where a general power 
of appointment over a reversionary interest in a 
fund expectant upon the determination of a life 
interest in testator & of a subsequent life interest 
in a person who survived him is exercised by will, 
the corpus of the fund is, under 1844 Act, s. 2 
(1) (8), property which passes on testator’s death, 
& estate duty is payable on the corpus under s. 8 
(4), by the person to whom the property passes 
for a beneficial interest in possession, or by the 
trustees in whom the fund is vested. It is not 
payable by the exors. of the will, & is consequently 
not a testamentary expense. In these circum- 
stances the question whether the fund passed to 
the “ executors as such’ within s. 9 (1) does not 
arise.~--Re Dixon, PENFoLD v. Dixon, [1902] 
1] Ch. 248; 71 1. J. Ch. 96; 85 L. T. 622; 50 
W. R. 208; J8'T. L.R.155 3 46 Sol. Jo. 137. 
Annotations :—Folld. Re Orlebar, Wynter v. Orlebar, [1908] 

1 Ch. 136; He Hadley, Johnson v. Hadley, {1909} 1 Ch. 20. 

Overd. Re Avery, Pinsent v. Avery, {1913} 1 Ch. 208; 

O’Grady v. Wilmot, [1916] 2 A. CG. 231. Retd. Re Fearn- 

sides, Baines v. Chadwick, [1903] 1 Ch. 250: Re Dodson, 

Re Dodson, Gibson v7. Dodson, [1907] 1 Ch. 284; Re 

Scott, Scott v. Scott, [1916] 2 Ch. 268. 

212. ———.|— Re AVERY, PINSENT v. 
AVERY, No. 31, ante. 

213. Sum payable out of policy moneys—18984 
Act, s. 14 (1).|—The above sub-sect. has no refer- 
ence to the incidence of the estate duty, but is 
intended for the protection of the exor. or other 
person who is called upon to pay the duty, by 
giving him a right to recoupment. 

_ The holder of a policy of assurance on his own 
life for £5,000 by his marriage settlement assigned 

















annuity to his widow, or in case she palicy were Hable to duty under 


Joceasod Persons’ Estates Duties Act, 
1904,& the policy was asettlement under 


predeceased him, to make other pay- 


inents :-- Weld: the proceeds of the 


Estate AND OTHER Deatu DUTIES. 


the policy to trustees upon trust to raise at his 
death £4,000 to be held on certain trusts, & as to 
the remaining part of the policy moneys in. trust 
1o pay the same to his cxors. :—Held : the above 
sub-sect. was not applicable, & the estate duty on 
the fund must be borne by the part remaining 
after payment of the £4,000.—WaADE v. WADE, 
[1898] 2 Ch. 276; 67 L. J. Ch. 527; 78 L. T. 808 ; 
47 W. R. 435; 42 Sol. Jo. 592. 
Annotations :— Distd. Kekewich v. Kekewich (1909), 101 
L. T. 887. Refd. Re Fitzhardinge, Fitzhardinge v. Jenkin- 
son (1899), 80 L. T. 376. 


SuB-SEctT. 4.—GIFTS INTER VIVOS AND MORTIS 
CAUSA. 


See, now, Finance (1909-10) Act, 1910 (c. 8), 
s. 69. 

214. Gift inter vivos—-Duty payable by wads OFT 
Under Customs & Inland Revenue Acts, 1881 
(c. 12) & 1889 (c. 7), account stamp duty in respect 
of property given by a deccased person, within 
twelve months before his death, to another, is 
payable by the donee personally & not out of the 
estate of deceased.—Re Foster, THOMAS v. 
Foster, [1897] 1 Ch. 484; 66 L. J. Ch. 220; 76 
L. T. 228; 45 W. R. 333; 41] Sol. Jo. 242 

215. --—-— Gift within year of settlor’s death.]—— 
Testator, within one year of his death, spent 
£4,000 on the purchase of house, which he settled 
on one of his daughters, & contributed £4,320 
towards the purchase of another house for another 
daughter; the ct. having decided that these 
gifts must be considered as an ademption pro 
tanto of the daughters’ shares in the testator’s 
residuary estate, which must be brought into 
account :—Held: the amount for which the 
daughters were accountable was the sums 580 
advanced, less the amount they were liable to 
pay for estate duty by reason of the death of 
testator within one year of the gift.—Jte BED- 
DINGTON, MICHOLLS v. SAMUEL, [1900] 1 Ch. 771 ; 
69 L. J. Ch. 374; 82 L. T. 557; 48 W. R. 552; 
167. L. R. 291. 

Annotation :—Folld. Re Crocker, Crocker v. Crocker, [1916] 

1 Ch. 25. 


216. Gift within three years of settlor’s 
death.|—Testator, who died in 1914, had in his 
lifetime settled certain stocks on two of his 
daughters & their children, & these stocks had 
depreciated in value at the time of his death. 
By his will he gave his residuary estate in trust 
for all his children equally, subject to a proviso 
that for the purposes of division there should 
be brought into hotchpot, in respect of cach of the 
two daughters or her children, the value of the 
trust funds which he had settled upon them. It 
was conceded that 1844 Act, s. 2 (1) (c), 5s. 9 (1), 
the estate duty payable in respect of the portion 
of the settled funds which were settled within three 
years of the testator’s death must be borne by 
those funds :—Held: the sum to be brought into 
account under the hotchpot clause in respect 
of all the settled funds was the value of all the 
settled funds at the date of settlement, & not at 
the date of the will less the estate duty payable 
in respect of the funds settled within three years 
of the testator’s death.—He CROCKER, CROCKER v. 
oe [1916] 1 Ch. 25; 85 L. J. Ch. 179; 114 

217. Donatio mortis causa—Payable by donee.] 
—Re Hunson, SPENCER v. TURNER, No. 19, ante. 

See Sect. 3, sub-sect. 2, D., ante. 





sect. 5 (2) of that Act.—?e Pike, 
ah PIKE (1912), 8 Tus. L. Rh. 46.— 
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Sunp-secr. §.—OTHER PROPERTY. 


218. Proceeds of sale of timber—Cut from 
settled estates.|—Zte SmytH, Epwarps v. SMYTH, 
No. 156, ante. 

Where testator directs payment of testamentary 
expense.|—See Sub-sect. 1, D., ante. 


SuB-SECT. 6.—DuTY IMPOSED SUBSEQUENT TO 
DEATH OF TESTATOR. 

Sce 1894 Act, s. 5 (2); 1914 Act, s. 14. 

219. Whether dependent on _ construction of 
will.|—By a codicil to her will made in July, 1911, 
testatrix bequeathed to her trustees the sum of 
£6,000 “ free of all duty,’ to be held upon trust 
for her niece, H., for life, & after her death for her 
children, with a gift over to certain charitable 
institutions in the event of no child of the niece 
attaining a vested interest. At the respective 
dates of the will & codicil & of the death of testa- 
trix in Jan. 1918, this settled legacy was, by 
virtue of 1894 Act, relieved from the payment of 
estate duty on the death of the niece; but by 
1914 Act, s. 14, which came into operation on 
July 31, 1914, this relief was abolished in the case 
of any person dying after Aug. 15, 1914. The 
niece was still living & a spinster, & estate duty 
would be payable on her death, as well as legacy 
duty. Upon a summons by the trustees of the 
settled legacy asking whether they ought to set 
aside, out of the assets of testatrix, any sums to 
mect the estate duty & the legacy duty, or whether 
both or either were payable out of the legacy :— 
Held: (1) on the question of construction of the 
gift ‘‘ free of all duty,’’ the legacy duty was payable 
out of the general estate ; (2) the operation of the 
gift must be determined, with reference to the 
duties imposed in respect of the legacy, at the date 
of the death, & ought not to be extended to duties 
imposed by the Legislature subsequent to that 
date, & the estate duty was accordingly payable 
out of the legacy, & not out of the general estate.— 
Re SNAPE, Evam v. PHmuirs, [1915] 2 Ch. 179 ; 
$4 L. J. Ch. 808; 113 I. T. 4893; 59 Sol. Jo. 
562. 

Annotations :-—As to (2) Consd. Re Palmer, Palmer v. Palmer, 

(1916) 2 Ch. 391; Ite Stoddart, Bird v, Grainger, [1916] 

2 Ch. 444; Re Hatch, Hatch v. Hatch (1917), 86 L. J. Ch. 

454; Re Vinkler, Loyd ». Allen, [1917] 1 Ch. 242. Refd. 

Re live, Hall v. Evo, [1917] 1 Ch. 562; Re Wedgwood, 

Allen v. Public ‘Trustee, [1921] 1 Ch. 601; Re Fenwick, 
. Lioyds Bank v. Fenwick, [1922] 2 Ch. 775. 

220. -|—Testator, by his will made in 
1910, bequeathed to trustees the sum of £25,000 
upon trust during the life of his wife to pay the 
income to the persons who would for the time being 
be entitled as tenant for life or tenant in tail to 
the rents of his settled hereditaments if his wife 
were then dead, & directed that after the death of 
his wife the said sum should fall into residue, & 
that all legacies thereinbefore given or which might 
be given by any codicil should be handed over or 
paid free of all duties & deductions in respect of 
duties, other than income tax, to the several 
legatees ; & testator thereby devised his settled 
hereditaments to his trustees upon trusts in 
favour of his wife during her life, & after her death 
to the use of his nephew A. for life, with remainder, 
in the events which happened, to his nephew B. 
for life, with remainder to the use of B.’s children 
in strict settlement; & testator thereby gave his 
residuary real & personal estate to his trustecs 
upon trust for sale & conversion & out of the 
moneys so to arise to pay his funeral & testa- 





mentary expenses & legacies, & to make provision 
for the payment of all duties on any bequests 
thereinbefore made free from duties or deductions 
for duties, & to invest the residue upon trust out 
of the income thereof to pay an annual sum of 
£3,000 to the person who would be so entitled as 
tenant for life or in tail as aforesaid, & to hold the 
surplus income upon the trusts therein mentioned. 
Testator died in 1913. <A. died a bachelor in 1915. 
Upon the question how as between the beneficiaries 
under the will the estate duty payable on the death 
of A. imposed since the testator s death by virtue 
of 1914 Act, s. 14, ought to be borne :—Held: 
(1) the duty on the settled legacy must be paid out 
of the investments representing the £25,000, & 
not out of the residue ; (2) inasmuch as the annuity 
of £3,000 was chargeable upon the whole estate, 
the residue, the whole of which benefited by the 
cesser of the annuity, must bear the duty ; (3) the 
annuitant being liable, however, to pay interest 
on a ratable proportion of the duty corresponding 
to the proportion which the nominal sum required 
to produce the annuity bore to the whole residue. 
(4) A testator may use language which is 
sufficient to cover a duty not in force at his death, 
& in one at least of the clauses of his will the 
testator has in this case done so. His intention 
must be found from the language of the will (LoRD 
CoZENS-HARDY, M.R.).-—Re PALMER, PALMER v. 
ParMER, [1916] 2 Ch. 391; 85 L. J. Ch. 5773 115 
L. T. 57; 60 Sol. Jo. 565, C. A. 
Annotations :—-As to (1) Apld. Ie Wedgwood, Allen v. 


Public Trustee, [1921] 1 Ch. 601. As to (4) Apld. Re 
Stoddart, Bird v. Grainger, {1916} 2 Ch. 444; Ie Hatch, 
Hatch v. Hatch (191 j J. Ch. 4545 Re Tinkler, 


, 86 L. J. 

Loyd v. Allen, [1917] 1 Ch. 242. Consd. Re Kve, Hall v. 

Eve, [1917] 1. Ch. Re Parker, White v. Stewart 

1917), 86 Iu. J. Ch. . Refd. Re Wedgwood, Allen v. 

-ublic Trusice, [1921] 1 Ch. 601; Re Sutherland, Chaplin 

v. Leveson-Gower, [1922] 2 Ch. 782. 

221. |—Re Hatrcn, Hatrcn v. Warcn, No. 
229, nost. 

222. Payable out of bequeathed fund—Although 
given free of duty.])—Re SNAPE, ELAM v. PHiLuies, 
No. 219, ante. 

223. —-— & residue charged with duty.]— 
Re GUNN, ITARVEY v. GUNN, [1916] W. N. 283 ; 
51 L. Jo. 3dR7, 
me acai :—Refd. Re Tinkler, Loyd v. Allen, [1917] 1 Ch. 


224, ——~ .|—-Re PALMER, PALMER 
v. PALMER, No. 220, ante. 

225. .|—Testatrix, after giving 
numerous pecuniary legacies ‘* free of duty,’ gave 
to trustees ‘‘ the sum of £7,000 free of duty ’’ upon 
trust for A. for life, & after his death upon trust 
for his wife & children ; & testatrix gave the residue 
of her estate, ‘‘ after payment thereout of her just 
debts, funeral & testamentary expenses & the 
duties of the thereinbefore mentioned legacies, 
to B. absolutely. Between the date of the will 
& of the death of testatrix 1914 Act, s. 14, came 
into operation, which abolished the relief from 
estate duty given by 1894 Act, s. 5 (2), & the 
question arose whether the estate duty which 
under 1914 Act, s. 14, would be payable on the 
death of A. in respect of the legacy of £7,000 ought 
to be borne by the corpus of the legacy or by the 
residuary estate :—Held: (1) upon the true con- 
struction of the will the words “free of duty ”’ 
were limited to the duties presently payable on 
the death of testatrix in respect of the legacy, & 
did not extend to any estate duty that might 
become payable on the death of A.; (2) on pay- 
ment of the legacy to the trustees without deduc- 
tion there was no obligation to retain any part of 
the residuary estate for any claim that might 
arise for such estate duty.—Re D’Oyzy, VeRTUR 
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v. D’Ovzy, [1917] 1 Ch. 556: 86 L. J. Ch. 373 ; 


1167. 'T. 4423; 61 Oe a0. ee ee 

tations :—As to (1) Distd. Rc Kve, Hall v. Kve, 
Ant SR: Gonsd. Ire Parker, White v. Stewart (1917), 
. J. Ch. 766; Re Wedgwood, Allen v. Public Trustee, 


19243 1 Ch. 601. 
226. —-— - ——.]—-(1) The words “ free of 
all death duties’? have no general meaning as 
applied to all wills, but must be construcd accord- 
ing to the meaning given to them by the particular 
will under consideration. The natural time to 
ascertain the meaning of these words is when the 
legacies which are given free of all duties are in 
the sense of having been transferred out & out 
from the testator’s estate. If it be intended to 
prolong this date to that of payment or trans- 
ference to the ultimate beneficiary words should 
be used clearly expressing that intention. Testa- 
trix, by her will, dated June 26, 1918, bequeathed 
a number of pecuniary legacies, & amongst others 
a legacy of £5,000 to the N. Socicty, & directed 
“that all legacies & annuities given by this my 
will or any codicil hereto shall be paid free of all 
death duties.’’ She then devised & bequeathed 
all the residue of her real & personal estate to her 
trustees upon the usual trusts for sale & conver- 
sion, with a direction out of the proceeds ‘* to pay 
& provide for my funeral & testamentary expenses 
& debts & the pecuniary legacies bequeathed by 
this my will or any codicil hereto & the duties on 
all legacies & annuities bequeathed free of all 
duties.” The beneficial trusts were to pay “ free 
of all death duties’? certain annuities with a 
direction to appropriate funds for answering them 
by the income thereof & then to pay to each of the 
nephews B. & J. ‘free of all death duties,”’ the 
sum of £6,000, & to her niece, M., “ free of all 
death duties,’’ the sum of £1,000, & to hold the 
residuary estate in trust for C. absolutely. She 
then declared that the sum of £6,000 was not to 
be paid to her nephew J., but was to be held upon 
certain trusts for him & other persons in succession, 
By a second codicil to her will, dated Nov. 17, 
1913, testatrix reduced the legacy of £5,000 to the 
N. Society to £2,500, & directed that her will 
should be read & have effect as if a legacy of 
£2,500 ‘ free of all death duties had been thereby 
bequeathed in lieu of the said legacy of £5,000.” 
She then bequeathed ‘ frec of all death duties ”’ to 
her trustees £2,500 upon trust to invest the same & 
to pay the income to her sister, F., for life & after 
her deatb as to both capital & income in trust for 
the N. Society. Testatrix diced on Nov. 26, 1913. 
A summons was taken out by the surviving exor. 
for the determination of the question as to the 
incidence of the legacy & estate duties which would 
become payable on the deaths of the respective 
tenants for lif2 of the settled legacies, including 
the legacy to the N. Socicty:-——Held: (2) the 
legacy duty which would become payable on the 
N. Society’s legacy of £2,500 on the death of the 
tenant for life would be payable out of the ultimate 
residue of the testatrix’s estate; (3) the estate 
duty would be payable out of the corjis of the 
settled legacy.—/te WEDGWooD, ALLEN v. PuBLIC 
TRUSTEE, [1921] 1 Ch. 601; 90 L. J. Ch. 822 ; 125 

L. T. 146, C. A. 

Annotations :—s to (1) Apld. Ze Beecham, Woolley +. 
Beechain (1923), 1380 L. ‘T. 558. . Re Fenwick 
Lloyds Bank v. Fenwick, [1922] 2 Ch. 775. As to (3} 
Apia. AN Sutherland, Chaplin «. Leveson-Gower, [1922] 


2 Ch. 782, 
227, —— ——.J—Re  SuTieriANp 
(DUKE), CHAPLIN v. LEVESON-Gower, No. 121, 


ante. 
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228. Bequeathed ‘‘ subject to duty affect- 
ing the same.’’|—Re Brown, TURNBULL v. ROYAL 
NATIONAL LIFEBOAT INSTITUTION, No. 196, ante. 

229. Payable out of residue—-As directed in 
will -—Language of will sufficient to’include future 
duties.|——(1) By the will of a testator, who died 
in 1907, certain legacies of specific securities were 
settled upon trust in each case for a tenant for 
life, with remainders over. The will contained a 
direction that. “ all legacy annuity succession or 
other duties payable in respect or all & every the 
benefits given by this my will (& save & except 
the legacy succession & other duties payable by 
my residuary legatees in respect of their shares in 
interests of & in my residuary & personal estate 
& which duties are to be borne & paid by such 
residuary legatees) shall be borne & paid by my 
residuary trust estate ’:—Held: all estate & 
succession or legacy duties, which became payable 
on the deaths of the tenants for life of the specific 
settled legacies were, upon the construction of the 
will, properly payable out of the residuary estate, 
notwithstanding that they were imposed by 
legislation coming into operation subsequently 
to testator’s death. 

(2) The decision in Re Snape, Blam v. Phillips, 
No. 219, ante, if & so far as it was intended to lay 
down any general principle was wrong having 
regard to what was said in fée Palmer, Palmer v. 
Palmer, No, 220, ante. Since that decision of 
the Ct. of Appeal 1 am left free to decide the 
question according to the construction which I 
think ought to be put upon this particular will 
before me (SARGANT, J.). --Re PLarcu, Harcu a. 
LlarcH (1916), 86 L. J. Ch. 4545 215 TPR. A472 ; 
60 Sol. Jo. 567. 

Annotations :—As to (1) Distd. Re Kennedy, Corbould rv. 
Kennedy, {1916} 2 Ch. 379. Apld. le Kve. Hall ve. Eye, 
[1917] I Ch. 562. As to (2) Consd. te Tinkler, Loyd oe. 

Allen, [1917] 1 Ch. 212. Refd. fe Stoddart, Bird v 
Grainger, [1916] 2 Ch. fit. 

230. -----—- --~—,|—Testator who died in 
1872 bequeathed £10,000 upon trust to pay the 
interest to T. for life, & after her death upon trust 
for her children or other issue as she should ap- 
point, & in default of appointment for her children 
who should attain 21 years equally, & in default 
of issue to pay the same to a hospital, & directed 
that ‘‘ all duties ” payable in respect thereof should 
be paid out of & be a charge upon his residuary 
estate. He directed his trustees to pay his 
funeral & testamentary expenses & debts & legacies 
out of his real & mixed personal estate, & gave the 
income of his residuary estate to S. for life; «& 
after her death he gave his residuary pure personal 
estate to the hospital, & his residuary real & mixed 
personal estate to T. absolutely. By 1894 Act, 
estate duty was for the first time imposed upon the 
death of a person after the commencement of the 
Act. S. died in 1916, & a question arose whether 
the estate duty, which would be payable on the 
£10,000 legacy on the death of T., would be pay- 
able out of the legacy or out of the residuary 
estate ; & if out of the latter, whether out of the 
whole estate ratably or out of the proceeds of the 
real & mixed personal estate only :—Held;: it 
was a question of construction in each case 
whether or not a testator had used language 
sulficient to cover a duty not in force at his death ; 
in this will the words ‘‘ all duties’? must vither 
refer to legacy duty only or to every duty which 
might be imposed; they were too wide to be 
referred to legacy duty only; & the estate duty 
was a charge on the residuary estate, & must be 
pail ratably out of the two branches of the 
residuary estate.—le TINKLER, LoyD v. ALLEN 
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[1917} 1 Ch. 2425 86L.5.Ch. 177; 1151. 0. 7103 | 

G1 Sol. Jo. 170. 
231, ——- —— 

PALMER, No. 220, ante. 

-|—Testator, who died in 

1913, gave six sums varying froin £7,UC0 to £1,000 

to trustees upon trust as to each sum to pay the 

income to a relation for life, & then to his or her 
wife or husband for life, & subject thereto he gave 
the income & capital to the children & issue of the 
relation. The will also said: ‘1 direct all 
the legacies, whether settled or otherwise, & the 
annuitics hereinbefore bequeathed to be paid & 
enjoyed free of all death duties.”’ Lhe real & per- 
sonal estate was given to the trustees upon trust 
for sale & conversion & out of the proceeds ‘ to 
pay my funeral & testamentary expenses & debts 

& pay or provide for the legacies & annuities 

hereby or by any codicil bequeathed & the duties 

thereon”? & to invest the residue in trust for 
certain charities. 1914 Act, s. 14, abolished the 

relief which had been given by 1894 Act. s. 5 (2), 

in respect of the estate duty which would other- 

wise have been payable on the deaths of the 
tenants for life of the settled legacies, & conse- 
quently created a further claim for estate duty 
on those legacies :— Held: the words of the will 
threw that prospective claim on the residue in 
relief of the settled legacies.— Re Sroppanrtr, Burp 

v. GRAINGER, [1916] 2 Ch. 444; 860. J. Ch. 29; 

145 1..'T. 540 3 60 Sol. Jo. 8b. 

Annotations :—Distd. Fe D’Oyly, Vertue ev. D'Oyly (1917), 
61 Sol. Jo. 336. Consd. He Parker, White vr. Stewart 
(19L7), 86 L. J. Ch. 7663 Re Wedgwood, Allen vt. Public 
Trustee, [1921] 1 Ch. 601, Refd. Re Eve, Hall v. lve, 





|—Lte PALMER, PALMER v. 











11917) ' Ch. 5625; dee Tinkler, Loyd v. Allen, [19171 
1 Ch. 242. 
233. —-— --—- ---~~.J]—~(1) Testator by his 


will settled four trusts legacies upon certain persons 
for life with divers remainders over. He also gave 
an annuity for life that was to take cffect after one 
of the life interests in the settled funds. The will 
directed that ‘call the legacies annuities & be- 
quests hereinbefore made by me shall be free of 
legacy & succession duty & all other death duties, 
& such duties shall be borne by & paid out of my 
general estate ’?:—Zeld: on the construction of 
the will all the duties in respect of the pecuniary 
dispositions made by testator, whether presently 
payable or becoming payable by reason of subse- 
quent events happening to the property  be- 
queathed, must be borne by the general estate. 

(2) Semble: in setting aside a fund out of the 
residue to provide for future duties, unascertain- 
able as to amount & rate of duty, the exors. must 
provide for the maximum amount of duty now 
payable.—- /?e PARKER, WHITE v. STEWART (1917), 
86 L. J. Ch. 766; 117 1. T. 422; 33 T. L. 2. 501, 
CU. A. 

Annotations :-—.18 to (1) Distd. Re Wedgwood, Allen vt. 
Public Trustee, (1921) 1 Ch. 601; Re Sutherland, Chaplin 
vy. Leveson-Gower, [1922] 2 Ch. 782; Me Beecham, 
Woolley v. Beecham (1923), 130 L. T. 558. ds to (2) 
Consd. fe Wedgwood, Allen v. Public Trustec, {1921} 1 Ch. 





601. 
234. ——- —— ~—-By her will, dated 
Aug. 31, 1910, testatrix, after giving certain 


specific & pecuniary Jegacies, gave (clause 8) 
£8,000 to her trustees upon trust for a life tenant 
& remainderman. By clause 9 she declared that 
‘all the foregoing gifts bequests & legacies shall 
be free of duty.’”? By clause 10 she gave her 
residuary estate to her trustees upon trust for 
sale & conversion, & directed them. after payment 
of the legacics **° & the duty on all gifts bequests 
& legacies bequeathed free of duty,” to hold the 
net proceeds upon trust for two residuary legatees. 
Testatrix died on Oct. ¥, 1915, a.e., more than a 
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year after settlement estate duty & the relicf 
thereby conferred had been abolished by 1914 
Act, s. 14. The life tenant of the settled legacy 
died on July 27, 1916, after the legacy had been 
set aside but before the estate was distributed :—- 
Held: not only the settled legacy itself but the 
successive beneficial interests therein were “‘ gifts 
bequests or legacies” within clause 9, & conse- 
quently the estate duty payable on the cesser of the 
life interest fell on residue.—Ite Ever, HALn v. 
Kive, [1917] 1 Ch. 562; 86 L. J. Ch. 396; 116 
L. T. 682; 33 T. L. R. 251. 

Annotation :—Retd. tc Wedgwood, Allen v. Public Trustee, 

11921) 1 Ch. 601. 


SuUB-sECT. 7.—EXPRESS DIRECTION BY TESTATOR. 
235. Direction to pay out of residue—Duty on 
realty conveyed inter vivos—Within twelve months 
of testator’s death—-Residue not liable.|—Jie 
Baxter, Baxter 7. BAXTER (1898), 42 Sol. Jo. 

611. 

See, now, 1909-1910 Act, s. 59. 

236. —--— Duty on devised realty.|—Testator, 
who died in 1903, after making pecuniary bequests 
& devising certain frecholds upon trusts by way 
of settlement, devised & bequeathed the residue 
of his real & personal estate upon trust for sale & 
conversion, & directed his debts, funeral & testa- 
mentary expenses & duties to be paid out of the 
procceds of such sale & conversion :---eld: the 
settlement estate duty as well as the estate duty 
payable in respect of the specifically devised 
realty must be paid out of the gencral residuary 
estate in exoneration of the specifically devised 
realty.—Re Pram, SHARPE cv. Lopason, [1904] 2 
Ch. 345; 73 L. J. Ch. 627; 91 L. T. 19050 5” 
W. BR. 648 5 48 Sol. Jo. 588. 

Annotations :—Folld. Re Cayley, Awdry v. Cayley. (1904) 
2 Ch. 781. Consd. Re Brigys, Richardson v. Bantoft, 
(1914] 2 Ch. 413. Distd. He Kennedy, Corbould v, Ken- 
nedy, [1916] 2 Ch. 379. 

237. —--- Extent of such direction.)—- lc 
Bricas, RICHARDSON v. BANTOFT, No. 248, post. 

38. .|—Testator directed his trustees 
to stand possessed of his residuary estate upon 
trust (iter alia) to pay ‘ all death duties of every 
kind on every part of my estate including my 
business assets, except as hereinbefore expressly 
provided, & so that this direction shall operate to 
exonerate any part of my estate which otherwise 
or might be charged with or liable for any death 
duties ”’ :—#feld: this was a direction to pay out 
of residue all death duties payable at the death 
of testator, but not to pay future duties which 
would arise later on the deaths of annuitants or 
tenants for life of settled legacies under the will.— 

Re BeEcitaM, WOOLLEY v, BEECHAM (1923), 130 

L. 'T. 558; G8 Sol. Jo. 208, C. A. 

239. ---—- —~—.|—By his will made in 1910 
testator who died in 1913, after appointing exors. 
& bequeathing certain legacies, settled a termin- 
able rentcharge of £120 per annum for the residue 
of a term of forty-eight & a half years on his son 
S. & his son’s widow successively for life, with 
remainder to the son’s children. After a further 
bequest & a devise of freeholds testator directed 
his exos., after payment of debts, etc., & the 
legacies thereinbefore given ‘* & duties thereon,” 
to transfer his residuary estate to the Public 
Trustee to be held upon trust for conversion & 
investment, the resultant investments being called 
“the residuary trust) funds.’ Upon the ‘death 
of testator’s widow, to whom a trust annuity of 
£800, was given, these trust funds & all accumu- 
lated income were to be applied in paving numerous 
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Sect. 0.—Out of what properly payable: Sub-sect. 7. 
Sect. 10: Sub-sect. 1.] 


pecuniary legacies, & two settled legacies of £2,000 
each. One of these was given upon trust to 
pay the income to a daughter of testator for life, 
& after her death for her husband & children. The 
other was given in trust to pay the income to S. 
for life, & after his death to his widow for life, & 
subject thereto upon trust for the children of 
S. Subject to the payment of the various legacies 
made payable after the death of the widow testator 
declared that the trustee should stand possessed 
of the residuary trust funds upon trust for his 
children in equal shares. Testator then directed 
that all legacies, devises, & bequests should be 
free of all duties, & that all estate, settlement, 
succession, legacy & other duties in respect of 
any of his property, real or personal, should be 
paid out of his residuary estate. Testator’s 
widow dicd on Nov. 20, 1923 :—Held: (1) the 
only estate duty payable out of residue in respect 
of the £120 rentcharge & the two settled legacies 
of £2,000, was that properly payable on & in 
consequence of testator’s death; & any future 
estate duty must be paid out of the property the 
subject of these gifts respectively ; (2) on the truc 
construction of the will, the direction as to the 
payment of all legacies, etc., free of all duties 
could not be construed as giving to the postponed 
legatees any wider relief than was given to those 
who took legacies on testator’s death; (3) any 
legacy duty which might thereafter become pay- 
able in respect of these gifts was payable out of 
testator’s residuary estate-—Re Sarson, PUBLIC 
Sal v. SARSON, [1925] 1 Ch. 31; 69 Sol. Jo. 

240. ——- Duty on annuities from residue— 
Construction of will.|—Rt¢e KENNEDY, CORBOULD v. 
KENNEDY, No. 577, post. 

241. Direction to pay out of mixed fund.]-—Re 
SPENCER COOPER, Pol vu. SPENCER COOPER, No. 
204, ante. 

242. Direction to pay probate duty—Estate duty 
not payable at time of will—Direction inoperative. ! 
—By her will, dated Aug. 20, 1888, when probate 
duty was in force, testatrix bequeathed certain 
Consols to her trustees upon trust for her brother 
for life & subject thereto upon trust to raise 
thereout “ the amount of the probate duty which 
may be payable on the proving of this my wil] in 
respect of the said Govt. Consolidated Annuities,” 
the said sum when raised to fall into residue. The 
balance of the Consols was given to certain specific 
legatees. Testatrix diced on Aug. 19, 1896, after 
the commencement of 1894 Act, so that estate 
duty & not probate duty was payable. The 
brother died on Nov. 15, 1909, & the Consols 
became divisible :— Held: the direction to raise 
probate duty did not operate as a direction to 
raise the larger & widely different estate duty 
subsequently imposed by 1894 Act, & the direction 
Woo on aa Boxer, Morris v. 

E, 2 Ch. 69; jd’ a ‘ 
it ie. 9; 79 1. J. Ch. 492; 103 

243. Devise of realty-—‘‘ Free from incum- 
brances ’’-Duty thrown on residue.|—Testator by 
his will nade in 1908 devised a mcssuage & pre- 
mises ‘' frec of any incumbrances.” At the date 
of his death In 1912 the title deeds of the premises 
were on deposit, at a bank as part of the security 
for an overdraft :---Held: the words free from 
any Macumbrances were inserted in the will for 
the purpose of relieving the property from any 
charge whatsoever, & the payment of estate duty 
& succession duty was thrown upon the general 
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residue.—Re NESFIELD, BARBER v. COUPER (1914), 
110 L.. T. 970 ; 59 Sol. Jo. 44. 

Direction to pay testamentary expenses.|—<Scc 
Sub-sect. 1, D., ante. 

Direction against apportionment.|—Sce Sect. 10, 
sub-sect. 3, post. 

Duty imposed subsequent to testator’s death. |— 
See Sub-sect. 6, ante. 


Secr. 10.—APPORTIONMENT. 
SUB-SECT. 1.—IN GENERAL. 

Sce 1894 Act, s. 14 (1). 

244. Finance Act, 1894 (c. 30), s. 14 —Intent & 
scope of section—Value of residue.|—WADE v. 
WADE, No. 218, ante. 

245. Chargee to bear proportion—Charge upon 
insurance moneys.]~-WADE v. WADE, No. 213, 
ante. 

246. Charge upon realty—-In favour of 
trustees of settlement.J—The persons entitled to 
a sum of money charged by a testator upon his 
real estate during his life in favour of the trustees 
of his marriage settlement, being a charge which 
cannot, under 1894 Act, s. 7 (1), be deducted from 
such real estate before estimating its amount for 
the purposes of estate duty, must by sect. 14, 
sub-sect. 1, pay a proportionate amount of the 
duty which sect. 9, sub-sect. 1, makes a first 
charge upon the real estate in question.——/te 
HackeT, HACKET v. GARDINER, [1907] 1 Ch. 
385; 76 L. J. Ch. 249; 96 L. T. 420. 

247. -.J~ A sum payable to the 
trustees of a marriage settlement on the death of 
the wife’s father with interim interest during his 
life was secured by his covenant in the settlement 
& by an equitable charge on real estate. There 
was no money consideration for the covenant or 
charge, so that on the covenantor’s death cstate 
duty became payable thereon :—feld : 1894 Act, 
s. 14 (1), was applicable, & consequently the 
settlement trustees must pay the proper ratable 
part of the estate duty in respect of the property 
comprised in their security.—Re JWLARTLAND, 
Banks v. LLARTLAND, [1911] 1 Ch. 4595 sub nom. 
Re Drxon HARTLAND, BANKS v. HARTLAND, 80 
L. J. Ch. 305 5; 104 L. T. 4903; 55 Sol. Jo. 3b2. 
Annotations :—Apld. Re Briggs, Richardson v. Bantoft, 

{1914] 2 Ch. 413. Mentd. Brooks v. I. Jt. Comrs,, [1913] 

3 OK. B. 3898; #e Turner, Klaftenberger v. Groombridge, 

Se 1 Ch. 422; Howe v. I. R. Coinrs., (1918) 2 K. B. 

VOL. 

248. —_ -|—A fund payable at 
testator’s death to the trustee of his daughter's 
marriage settlement dated Sept. 20, 1884, was 
secured by testator’s covenant in the settlement 
& by a contemporancous mtge. of real estate. 
By his will dated Apr. 29, 1908, testator devised 
& bequeathed his residuary real & personal cstatc 
to his trustees on trust for sale & conversion & 
directed them to pay “ all death duties” out of 
the proceeds. The testator died on Aug. 21], 
1913 :—Held: (i) the expression “all death 
duties ’’ referred to duties to which testator’s 
estate became liable under the disposition of his 
will. & did not include duties arising under the 
settlement, & really payable by or recoverable 
from the settlement trustee ; (2) the settlement 
estate duty & succession duty on the settled fund 
& the ratable part of the estate duty apportionable 
thereon under 1SO0L Act, 5. 14 (1), must therefore 
be borne by that fund.—J?e Brigas, RICHARDSON 
v. Banrort, [1914] 2 Ch. 4183; 83 L. J. Ch. 874; 
LILL, LT. 939; 58 Sol. Jo. 722. 

249. —— Charge liable to abatement.j}— 
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(1) A rentcharge of £50,000 per annum charged on 
London settled estates was limited to the use of 
deft., the fourth Viscount Portman for life, with 
remainder to the use of his eldest son during 
his life, to commence from their respective suc- 
cessions to the title & to be paid without any 
deduction except for death duties, & a similar 
rentcharge was limited in remainder, in the event 
of any other issue of the fourth viscount suc- 
ceeding to the title, to the use of the sons of such 
eldest son & other sons of the fourth viscount in 
tail male. Subject to such rentcharge the London 
settled estates were limited to the use of pltf. for 
life with remainder to the use of his eldest son for 
life with remainders over. The third viscount, 
who was tenant for life of the estates in question, 
had died in 1923, while nine of the yearly instal- 
ments of estate duty payable in respect of the 
death of the second viscount, who had dicd in 
1919 remained unpaid. It was not disputed that 
the rentcharge limited to the fourth viscount 
must bear some proportion of the estate duty 
assessable upon the death of the third viscount, & 
that in principle the same proportion would apply 
to the estate duty remaining unpaid in respect of 
the death of the sccond viscount. The London 
estates comprised a large number of freehold 
reversions, some of which would in future be 
constantly falling into possession on the determina- 
tion of existing building leases, & the capital 
value of the estates was much greater than a sum 
represented by twenty-four or twenty-five years’ 
purchase. Upon an application for determining 
how the perpetual yearly rentcharge should be 
valued for the purpose of bearing its due propor- 
tion of estate duty :—Held: while the £50,000 
rentcharge was payable, the owner should be 
treated, for the purpose of apportioning estate 
duty, as the tenant for life of a capital sum charged 
on the estate equal to the capitalised value, as at 
the death of the third viscount, of a perpetual 
or adequately secured rentcharge of £50,000, which 
capital sum would be treated as chargeable 
estate duty at the rate charged upon the death of 
the third viscount, & the fourth viscount as the 
owner of the rentcharge would, so long as it was 
payable, have to pay interest in respect of such 
estate duty at the rate ascertained as in Iie 
Parker-Jervis, Salt v. Locker, No. 261, post. 

(2) The settlement also provided that if in any 
year the net rents, profits & income for that year 
after payment of all rent, rates, taxes & other 
family charges & the interest on all capital charges ; 
but excluding the £50,000 rentcharge should be 
less than £100,000, then the £50,000 rentcharge 
payable for that year should abate & be re- 
duced to a sum equal to one-half of such net rents, 
profits & income :—Held: the abated rentcharge 
remained liable to both estate duty interest & 
income tax, & in every year in which the abated 
rentcharge became payable, the capitalised value 
of a perpetual & adequately secured rentcharge of 
the abated amount must be ascertained as at the 
death of the third viscount, & such capitalised 
Sum must be treated as charged with cstate duty 
at the rate above-mentioned.—Re PORTMAN 
(VISCOUNT), PORTMAN v. PORTMAN (VISCOUNT), 
[1924] 2 Ch. 6; 93 L. J. Ch. 362. 

250. ——— Annuities—Charged on residue.|— 
Re PALMER, PALMER v. PALMER, No. 220, ante. 

251. Charged on settled personalty.| 
—By a separation decd a trust fund was settled 
by the wife upon trust out of the income to pay 
an annuity of £400 to the husband during the joint 
lives of himself & the wife, & subject thereto to 
pay the income to the wife for life. After her 
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death the income was to be applied in paying the 
husband’s annuity of £400, an annuity of £300 
to the wife’s testamentary appointee, £400 per 
annum for the maintenance of the infant son of 
the marriage during his minority, & £400 per 
annum to him after his majority during his & the 
husband’s joint lives. The husband’s annuity 
in any year was to abate or increase proportion- 
ately as the total income received by the trustee 
from the fund in that year fell below £1,250 or 
rose above £1,300. Upon the wife’s death in 
Nov. 1913, no estate duty became payable in 
respect of the husband’s annuity, & the estate & 
settlement duty payable in respect of the benefit 
accruing to the other beneficiaries had been raised 
by a charge on the fund & paid, but the proposal 
of the trustee to sell part of the fund & pay off 
the charge raised the question of the ultimate 
incidence of the duty as between the parties 
interested in the income, which, owing to the war, 
had fallen far below £120 per annum :—//eld: 
as between the husband & the other beneficiaries, 
the husband was entitled to throw the burden of 
the duty on the interests in respect of which the 
claim had arisen.—e TATTERSALL’S SETTLEMENT, 
PUBLIC TRUSTEE v. TATTERSATLL, [1918] 2 Ch. 243 ; 
87 L. J. Ch. 521; 119 L. T. 70; 62 Sol. Jo. 605. 

252. Who is a chargee—Not beneficiary of trust 
—To discharge liabilities on beneficiaries’ estate.]— 
A person entitled to the benefit of a trust for the 
application of the rents & profits of an estate in 
the discharge of the incumbrances on his own 
estate was not a person “entitled to any sum 
charged’? on such estate “ whether as capital 
or v4 an annuity or otherwise ” within 1894 Act, 
s. 14 (1). 

A. testator settled his A., LB., & C. estates to 
different uses in strict scttlement, & limited his 
D. estate to trustees for a term of 1,000 years, 
& subject to the term he settled the estate as to one 
moicty to the uses declared of the A. estate, & as 
to the other moiety to the uses declared of the B. 
estate. He declared that the term of 1,000 years 
was limited to the trustees upon trust to apply 
the rents & profits of the D. estate in the discharge 
of the mortgage debts & other gross sums charged 
upon the four estates oc any of them :—fHeld: 
the estate duty payable in respect of the D. estate 
was a first charge on that estate & was raisable by 
mtge. or sale thereof, & the interest on any mtge. 
so raised was payable out of the rents & profits 
of that estate with no right of recoupment of either 
capital or income as against any other of the 
estates._-Re STAMFORD & WARRINGTON (EARL), 
PAYNE v. GREY, [1910] 2 Ch. 83; 79 L. J. Ch. 435 ; 
102 L. T. 802; 26 T. L. R. 434; 54 Sol. Jo. 475. 

253. Debt due on covenant——-In settlement.|— 
A father upon the marriage of his son covenanted 
with the trustees of the son’s settlement that his 
exors. or administrators should, within six months 
after his death, pay to the trustees the sum of 
£25,000 to be held by them upon the trusts of the 
settlement. The father by his will devised & 
bequeathed to his trustees, who were also his 
exors., the residue of his real & personal estate, 
in trust for sale & conversion & out of the proceeds 
to pay his funeral & testamentary expenses, debts 
& legacies & to hold the residue upon certain 
trusts. After the father’s death his exors. paid 
the estate duty upon the value of his estate after 
deducting his funeral & testamentary expenses & 
his debts other than the debt of £25,000 :—Held : 
the estate duty in respect of the £25,000 must as 
between the exors. & the trustees of the settlement 
be borne by the former.—Re GRAY, GRAY v. 
Gray, [1896] 1 Ch. 620; 65 L. J. Ch. 462; 74 
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Sect. 10.—-Apportionment: Sub-secta, 1, 2 & 3.) 
L. T. 275; 60 J. P. 314; 44 W. HR. 406; 12 256. 


T. L. R. 270. 

Annotations: NE, 
108 L. T. 671. Refd. Re Chisholm, 
[1902] 1 Ch. 457. 





254. Pecuniary & residuary legatees.} BERRY 


v. GAUKROGER, No. 155, ante. 


SuR-sECT. 2.---PROPERTY PASSING UNDER 
APPOINTMENT. 


Sce 1894 Act, s. 14 (1). 


PART II. SECT. 10, SUB-SECT. 1. 

254i. Pecuniary d residuary legatces.} 
—Jestator by his will directed pay- 
ment of testamentary expenses out 
of residue. He further doclared that 
all legacics should be free of legacy 
& probato duty :—Jleld: federal 
estate duty upon the legacies was 
apportionable amongst all the bene- 
ficiaries except that cach legatec was 
relicved from the obligation of bearing 
any share of the estate duty payable 
in respect of his legacy.—O’NEILL t. 
Corrin (1920), 20 S. I. N.S. W. 
264.—AUS. 

e. Statutory apportionnent — Mow 
meade. J—Subject to any contrary 
direetion in the wil], an apportionment 
of duty, under Commonwealth Estate 
Duty Assessment Act, 1914, s. 35, 
amongst all the beneficiaries in an 
estate “in proportion to the value 
of their interests ’? was held to be pro- 
perly mado in the cases (a) of annuities 
charged on residue; (bd) of successive 
gifts to life tenant & remainderman ; 
& (c) of a gift to infants upon certain 
contingencies (with gift) over) by 
deducting the whole amount of duty 
assessed from the corpus as to (a) of 
the sum reguired to provide the annuity, 
& as to (b) of the settled property, & 
as to (c) of the subject of the gift.— 
Re DAVIDSON’S WILL, PERPETUAL 
EXECUTORS & TRUSTEES ASSOCN. OF 
AUSTRALIA Uv.) Davipson, = [1917] 
V. L. Ik. 748.—AUS. 

f, Specific bequests or devises 
not exceeding £200.) — PERPETUAL 
TRUSTEE Co., LTp. v, MACKENZIE 
(1917), 17 S. RR. N.S. W. 660.—-AUS. 
— What amounts to a different 
disposition—Kaemption of realty in case 
of intestucy.])—In the absence of any 
different disposition by a testator in 
his will, exccutors & administrators 
cum testamento annexo must deduct 
from any property devised or be- 
qucathed a proportionate amount of 
the stamp duty. Realty in’ respect 
of which there is an intestacy is 
excmpt_ from contribution to the 
stamp duty payable on the estate of 
the intestate. A general direction in 
a will to pay debts, funcral & testa- 
mentary expenses, is not a different, 
disposition within 44 Vict. No. 3, 

(1).— FRASER t. WHLTE (1893), 
14.N. 8. W. Eq. 216.—AUS. 

h. —~—— -——.]~Testator made a 
specific devise & then devised his 
residuary realty & bequeathed his 
personalty upon trust, after payment 
of his debts, funeral & testuinentary 
expenses, for all his children in equal 
shares :—Weld : the direction for pay- 
nent of testamentary expenses out 
of residue was not ‘a different dis- 
position as to payment of duty ”’ 
within  Decease Persons [states 
Duties Act, 1904, No. 9, 8. 16, so us 
to relicve the specific devisee froin pay- 
ment of duty. Mach legacy or devise 
must pay its proportion of the duty.— 
ae DENNE (1906), 2 Tas. L. R. 37.— 











a -_, two. testa- 
mentary instruments, called respectively 
a British will & an Australian will. 


. Re Dowling, Dowling v. Fenwick (1913), 
Avid: He Goddard v. i 





No intention to burden residue.|—J/ie Crorr, DEANE 
v. Crort, No. 953, post. 

.|—The donce of a power of appoint- 
ment over a sum of New 38 per cent. Annuities 
rodie, made successive appointments by deed of specific 


amounts of the annuities, subject to her own life 


interest, & by will appointed the amount not 
appointed by deed :—Held: the account duty 


payable under Customs & Inland Revenue Act, 
1881 (c. 12), & costs of administering the fund 


must be borne by the appointees ratably.— 
Re SHaw, TuckET v. SHAW, [1895] 1 Ch. 348; 64 


L. J. Ch. 283 ; 71 L. T. 873; 43 W. R. 315; 13 RR. 185. 


Annotation :—Consd. Itc Chisholm, Goddard v. Brodie, [1902 
255. Appointees ratably with residue of fund. Oh. a57. dy eC Mshobm, Goddar nee 


a testator domiciled in Scotland dis- 
posed of his British & Australian 
estates, directing that the British will 
should be construed according to the 
law of Scotland & the Australian will 
according to the law of N. 8S. W. 
His widow, on his death without 
issue, established in Scotland her legal 
rights to jus relicta & terce:—Dleld: 
the stamp duty was payable out of 
the gencral estate, there being a first 
trust which was ‘a different dis- 
position ” within Stamp Duties Act, 
1898, 8. 56 (3).-—In the Will of DOUGLAS 
(1909), 9S. K. N.S. W. 269.—AUS, 

. -]—Testatrix gave & 
devised all her real & personal estate 
after payment of ‘‘ her just debts, 
funeral & other expenses’ to her 
trustee, & having disposed of specific 
portions of her estate directed the 
trustee to hold the residue upon trust 
for certain beneficiarics :—Held: there 
was no “ special provision ” within 
Deceased Persons Estates Duties Act, 
1915, & no ‘* different disposition ” 
Within Estate Duty Assessment Act, 
1914.—Re MURRAY (1918), 14 Tas. LR. 
5.—AUS. 

m, ———- J—A testator after 
making certain specific bequests gave 
the residue of his estate upon trust 
for conversion, & directed that there 
should first be paid ‘* all the expenses 
incident to the execution of the pre- 
ceding trusts & my debts funcral & 
testainentary cxpenses ” :—l/eld: the 
Commonwealth estate duty was to be 
apportioned among the beneficiaries, 
the provision in the will not being u 
* differcnt disposition ’’ within the 
meaning of sect. 35.—SHELLEY v. NEW 
SOUTH WALES INSTITUTION FOR DEA 
= DUMB & BLIND, [1919] A. C. 650.— 














n, ~——.J—Re GARDNER (1919), 
15 Tas. L. KR. 78.—AUS. 

0. Jn absence of a  “ different 
disposition.” ]— In cases where a testator 
by his will has not made a different 
disposition within Estate Duty Assess- 
ment Act, 1914, no haid & fast 
rule of universal application can be 
laid down as to the method of apportion- 
ing the burden of the duty amongst 
the various interests given by the will. 
—DPERPETUAL TRUSTEE Co., LTD. v. 
MITCHELL (1920), 20 S. HK. N.S. W. 
647.—AUS. 

p. Gift inter vivos.}—Property the 
subject matter of gifts inter vivos is 
under Estate Duty Assessinent Act, 
1914, 6. 8 (4), to be deemed to be part 
of the cstate for the purpose of 
upportionment.—Re HAkKPER, HARPER 
Uv. ARPER, {1922] Vv. le h, 012.—AUS. 

q. Between owner of property d& 
person entitled tu a charge upon it.J—13. 
mortgaged property to secure the 
payment of £10,000 to a son of a first 
marriage. On the son’s marriage the 
inortgage was vested in the trusteocs 
of his settlement. On 1.’8) second 
marriage B. agreed to bring into 
settlement property suflicient to pro- 
duce £500 a year & property was 
settled on trust, which, however, 
proved to be worth only #297 a year. 

By an order of ct. on B.’s deuth 


leave was given to the trustees of the 
second scttlement to prove for a@ bul 
of £6,800 to mako good the deficiency 
in the value of the property brought 
by Bh. into the settlement. The cstate 
proved insolvent. 

Tho exor. clainied to be recouped 
by the trustees of the settlements a 
proportionate part of the duty on the 
sums realised by them :—J/eld: the 
cxor. Was entitled to be so recouped.— 
cu v. BRESLIN, [1903] 1 J. 1. 418.— 
IR. 

r, —-—.]---A testator gave his wife 
a liferent of lands & the fee of the 
residue of his movable estate, & 
conferred upon her full power to ** raise 
such sums as Inay be required to pay 
all debts & succession duties which 
may fall upon her after my deccase 
as well as all my debts & funeral 
expenses " :—Held: — this pet did 
not authorise her to charge the heritage 
with his debts & funeral expenses, or 
with the whole estute duty, but ouly 
to charge it with the rateable part of 
estate duty cffYeiring to the heritage 
itself. — FRASER v. CROFT (1898), 205 


8. —---.] -— ALEXANDER’S TRus- 
TEES . ALEXANDER'S MARRIAGE- 
CONTRACT TRUSTEES (1910), 47° Sc. 
L. R. 537.— SCOT. 

t. —-—.J—Testator bequeathed — his 
heritage Consisting of a mill, ete., to 
two cousins, under burden of @ bond 
®& disposition in favour of certain 
other beneficiaries to be secured over 
the heritable subjects. He further 
directed his trustees to fori a limited 
co. to convey the mil, ete., under 
burden of the bond, to the co. & to 
make over the shares in the co. to the 
two cousins in equal portions :—//eld : 
the estate duty payable upon the heri- 
tage did not form a charge upon the 
residue of the testator’s estate but fell 
to be borne in rateable proportions by 
the two cousins & by the bencficiarics 
under the bond as being the pcrsons 
beneficially interested in the heritage.— 
ANDERSON’S TRUSTEES v. MATTHEW, 
{1916) S. C. 299.—SCOT. 

a. state in dowcr.J—Ross v. Toss’ 
iain (1901), 9 Ss. Le. T. 340.-— 

b. Perivdical payments in the 
nature of income.J-—-A landowner dicd 
on June 6, 1907. There was then 
current a lease of a farm for nineteen 
years from Martinmas 1900, under 
which the rent was payable in half- 
yearly portions at the terms of Whit- 
Sunday & Martininas. By tho lease 
the tenant’s cntry was at Martinmas, 
but according to custom under such 
leases, the entry to houses & lands 
was on Nov. 28. The rent was duc 
& payable on May 15 & Nov. 1], in 
cach year :—eld : the current rent 
was tu be considered as accruing day 
by day from the legal terin of May 15, 
when the last half-year's rent became 
due, & the amount as acerned at 
June 6 fell to the executor & was 
liable in estate duty.—BALFOUR’'s 
ExkcuTors , v. INLAND REVENUL, 
[1909] 8. C. 619: 46 8e. L. 1. 363; J 
s. L. IT. 160.—SCOT, 


Part LI.—Estate Dury. 


257. -——-.]—-A donee of a power over settled 
property appointed £35,000 to one & the residue 
otherwise :—Held: the £35,000 was charged on 
the property within 1894 Act, s. 14 (1), & estate 
duty was to be borne pari passu by the specific 
& residuary appointees.—Re OrFORD (COUNTESS), 
CARTWRIGHT v. Batzo (Duc DEL), [1896] 1 Ch. 
257; 65 L. J. Ch. 253; 44 W. R. 3833; sub nom. 
Re ORFORD (EARL), NEVILLE v. CARTWRIGHT, 
CARTWRIGHT v. BAaLzo (Duc DEL), 73 L. T. 681. 
Annotations :-—Consd. Berry v. Gaukroger, [1903] 2 Ch. 116, 

Refd. Re Chisholm, Goddard v. Brodic, [1902] 1 Ch. 457: 

De Quetteville v. De Quetteville (1905), 92 L. TI. 758, 

Mentd. ?te Hill’s Scttlmt. Trusts, Hill vr. Kquitable 

Reversionary Interest Soc. (1896), 75 L. I’. 477. 

258. .|—Re ‘HISHOLM, GODDARD — v. 
Brovir, No. 275, post. 

259. Residue liable—Sums appointed to be ‘‘ of 
clear amount or value ’’—Or “ of the like amount or 
value.’’|—By his will, made in 1883, the donee of a 
special power of appointment over a settled trust. 
fund directed that certain portions of the fund 
‘*‘of the clear amount or valuc,”’ &, subsequently, 
‘of the like amount or value,” therein specified 
should be appropriated & retained upon the 
trusts therein declared in favour of certain objects 
of the power, & that the residue of the fund should 
be appropriated & retained upon trust for another 
object. The donee died in 1906 :--Held: the 
words ‘‘ of the clear amount or value ” & ‘‘ of the 
like amount or value ”? exempted from estate duty 
the portions of the fund 1n respect of which those 
words were used, & that such duty must be borne 
by the residue of the fund.—Re COXWELL’S TRUSTS, 
KINLOCH-CookE v. PusBLIG TRUSTEE, [1910] 
1 Ch. 63; 79 L. J. Ch. 62; 101 L. T. 627. 
Annotation :—Apld. Re Grant, Nevinson v. United Kingdom 

Temperance & General Provident Institution (1915), 85 

l.. J. Ch. 31. 

260. -——— Appointment of ‘‘net sum ’’— 
‘* Clear of all costs & expenses of raising same. |— 
An appointment was made of ‘‘ the net sum ” of a 
specified amount “ clear of all costs & expenses of 
raising the same ’’ :—Jfeld: the latter words did 
not cut down or restrict the meaning of the word 
“net”? & the estate duty payable on the appointed 
sum must be borne by the appointed residue of 
the fund.--Re GRANT, N&EvVINSON v. UNITED 
KINGDOM TEMPERANCE & GENERAL PROVIDENT 
INSTITUTION (1915), 85 I.. J. Ch. 81: 112 L. T. 
1126; 31 TLL. ml. 2253 59 Sol. Jo. 816, 

By express provision in disposition.|—- See 
Sect. 9, sub-sect. 7, avte. 





SUB-SECT. 3.—DISPOSITION EXCLUDING 
APPORTIONMENT. 

See 1804 Act, s. 14 (1). 

261. Payment of jointure --Without any de- 
ductions.|---Under a settlement made by a father 
«& son on the marriage of the latter, an estate was 
limited to certain uses in strict settlement, in- 
cluding a limitation of a jointure of £1,000 a year 
to the wife, A., in case she survived both father 
& son, which event happened, such jointure to 
be paid to her “ without any deduction whatso- 
ever except in respect of income tax.’ The 
father, by a subsequent scttlement made on his 
second marriage, appointed, under a power in 
the former settlement, a jointure of £500 a year 
to his wife, B., if she survived him, which event 
happened, & charged the same upon the settled 
estate, but there were no words of exemption as 
in the case of the £1,000 jointure. Upon the 
father’s death both jointures became payable :-— 
licld: (1) as to A.’s jointure, she was not herself 


4] 


liable to pay the estate duty upon it, or any interest 
on such duty, since the words ‘“ without any 
deduction, ctc.,’’ constituted a contract of exemp- 
tion & also amounted to an “ express provision 
to the contrary ’’ within 1894 Act, s. 14 (1); 
(2) as to B.’s jointure, she must be treated as 
tenant for life of a sum equivalent to the capitalised 
value of the jointure, to be ascertained at the same 
number of years’ purchase as the estate as a whole 
was capitalised for the purpose of duty; & she 
must be charged with estate duty on that sum, 
but was entitled to throw the duty charged against 
her upon the corpus of the estate, on the terms of 
her paying interest to the tenant for life or in tail 
or in fee in possession at the rate actually paid to 
the Commrs. of Inland Revenue until payment of 
the duty, & thereafter at the rate at which the duty 
could be raised by mtge. of the estate. 

(8) Under above Act the estate duty on the 
estate passing on a debt is chargeable on the 
estate as a whole, without regard to tenancies 
for life or other particular interests, the scheme 
of the Act being that the duty shall be levied on 
the inheritance & that the inheritance shall bear 
it.—Re PARKER-JERVIS, SALT v. LOCKER, [1898] 
2 Ch. 613; 67 1. J. Ch. 682; 79 L. T. 4083 47 
W. i. 147. 

Annotations :—As to (1) Reid. Re Turnbull, Skipper v. Wade, 
(1905) 1 Ch. 726; Jee Tinkler, Loyd v. Alien, (1917) 1 Ch. 
242; Re Wedgwood, Alien v. Public Trustee, [1921] 1 Ch. 
601. As to (2) Apld. Re St. Albans, Loder ». St. Albans, 
(1900) 2 Ch. 873. Distd. De Quetteville v. De Quetteville 
(1905), 92 1. T. 758, Apld. Re Palmer, Palmer v. Palmer, 
[1916] 2 Ch. 391; Re Portman, Portinan »v. Portman, 
[1924] 2 Ch. 6. Refd. Re Booth, Pleace v. Booth, [1916] 
1 Ch. 349. 48 to (3) Consd. Re Portman, Portman v. 
Portman, [1924] 2 Ch. 6. 

262. Except legacy & succession 
duty.|——A testator, who died in Oct. 1857, by his 
will, dated in Sept. 1856, empowered any tenant 
for life to charge on the estates thereby settled 
a jointure, not exceeding £3,000 a year, for his 
widow ‘‘ free from all taxes & deductions except 
property tax & legacy or succession duty ” :— 
Held: this was an ‘express provision to the 
contrary ’’ within 1894 Act, s. 14 (1), testator’s 
intention clearly being that the jointure should be 
paid to the widow of the tenant for life free from 
all taxes & deductions except those specified by 
him. —Jte TITZWARDINGE (LORD), FITZHARDINGE 
(LORD) v. JENKINSON (1899), 80 L. T. 376; 15 
T. L. R. 225; 43 Sol. Jo. 296, C. A. 

263. Free from all charges & outgoings.]|-— 
In exercise of a power under a settlement whereby 
C. was empowered to appoint by way of jointure 
to his wife an annual suin not exceeding £3,000 
clear of all charges & outgoings whatsoever, C. 
executed a settlement appointing the said sum, 
not expressly clear of all charges & outgoings. On 
the death of C. :—Held: the jointure was clear of 
all charges & outgoings, & thercfore free from 
estate duty.—Re CADOGAN’S (EARL) SETTLEMENTS, 
RICHMOND v. LAMBTON (1911), 56 Sol. Jo. 11. 

264. Payment of annuities—Free from all de- 
ductions except legacy duty & income tax— 
Annuities charged on realty.|—Testator by his 
will made in 1882 gave an annuity to H. for her 
life, & after her death, in the events which hap- 
pened, he gave annuities to her three children, & 
charged all the annuities on his real estate, & 
directed that they should be paid ‘“ without any 
deduction except for legacy duty & income tax.” 
By a codicil, made after the passing of the Customs 
& Inland Revenue Act, 1888 (c. 8), he made 
certain dispositions, & in all other respects 
confirmed his said will. By sect. 21 of above 
Act. legacy duty was abolished, & the duties under 
1853 Act, & certain additional duties were made 
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Sect. 10.—Apportionment: Sub-secl. 3. Sects. 11, 
12, 13, 14, 15 & 16.] 


chargeable in respect of legacies, whether given 

by way of annuity or in any other form, charged 

on the real estate of any person dying after July 1, 

1888. Testator died in 1892. H. died in 1900 ; 

& thereupon estate duty & succession duty became 

payable in respect of the annuities given to her 

children, & the question arose who was liable to 
pay the same:—Held: (1) testator, when he 
republished his will, must be taken to have known 
that there was then no legacy duty ; it was a case 
of falsa demonstratio; & testator intended the 
annuitants to pay that duty, whether it was 
legacy duty or succession duty, which at that 
date was chargeable in respect of the annuities ; 

(2) the estate duty was payable out of testator’s 

residuary personal estate.—Re RAYER, RAYER vt. 

RAYER, [1903] 1 Ch. 685; 72 L. J. Ch. 230; 87 

1. T. 712; 51 W. R. 538. 

Annotations :-—Gcnerally, Mentd. Re Joseph, Pain v. Joseph 
(1908), 98 L. T. 392: te Whiting, Ormond v. De Launay 
(1913), 108 L. . 629; Ite Sinith, Prada v. Vandroy, [1916] 
1 Ch, 523. 

265. Payment of portions-- Declared to be of 
‘“*cash value ’’—Not sufficient contrary direction.] 
—Under two indentures of settlement dated 1849, 
the seven younger children of T. were entitled to 
funds in remainder, & by a voluntary settlement 
dated 1881 T. assigned securities to trustees for 
their additional benefit ; covenanting that he or 
his estate would be liable to pay any further sum 
which might be required to make up the portion 
of each child to £6,000 sterling ; these portions 
being described in a subsequent clause of the 
voluntary settlement as being of a “ cash value ”’ 
of £6,000. ‘T. died in 1909, two of the children 
having received portions of £6,0V0 clear during his 
lifetime :-—Held: in the absence of any direction 
to pay a “clear” portion of £6,000, the five 
remaining portions must bear their share of 
estate duty ratably.—KeKEWICIL v. KEKEWICH 
(1909), 101 L. TY. $87. 





Sect. 11.—REFUND OF DUTY PAID BY 
PERSON NOT LIABLE. 

See 1894 Act, s. 6 ($), 5. 9 (4), (6), 5. 20 (2). 

266. To ‘‘person having limited interest ’°’— 
Tenant in tail—Entitled to charge on property— 
For amount of duty.|—An heir of entail who had 
paid out of his own money estate duty due in 
respect of the entailed estate on the death of his 
predecessor died without having taken any steps 
to charge the sum so paid on the entailed estate. 
The Crown having claimed an account & estate 
duty on the sum so paid from his exors. :—Held : 
(1) the money became automatically a statutory 
charge on the estate, & was placed by the statute 
in the same position as if the heir of entail paying 
the duty actually held a bond over the estate for 
the amount; & accordingly the deceased heir of 


PART II, SECT. 11. 


_ 8. 40 ie person having limiter 
intercst—Life tenant—Entitled tu a 1884. 
duty charged by way of mortgage. }— 
TURNBULL v. TURNBULL (1910), 47 
Se. L. R. 668.—SCOT. , 


: d. Statutory allowance off duty -- 
Remains part of trust fund.J— Under a 
voluntary settlement executed hy 
settlor in 1873, & a deed poll executed 


by settlor on Mar. 10, 1884, in exercise ete OF. ae 


The daughter settled this fund by her 
Inarriage settlement made on Mar. 1], 
The original scttlor having died, 
duty was asyessed upon the fund under 
Watates Duties Act, 
1881, 5. 25, & an allowance of onc- 
half of the duty was made under 
sect. 37 of that Act, :—J/leld 
had not the effect of withdrawing tho 
ainount allowed off the duty from the 
daughter's 


Deceased Persons’ 


ESTATE AND OvrHER DeEatH DUTIES. 


entail at the time of his death had a vested trans- 
missible interest in the amount of the estate duty 
he had paid, & was competent to dispose of it ; 
(2) 1894 Act was not to be construed according to 
the technicalities of the law, but according to the 
ordinary popular signification of the words em- 
loyed.—LORD ADVOCATE v. MORAY (COUNTESS), 
{1905] A. C. 6381; 74 L. J. P.O. 122; 98 L. T. 
569; 21 T. L. R. 715, H. L. 
Annotation :-—As to (1) Consd. He Anson, Buller v. Anson, 

[1915] 1 Ch. 52. 

267. —— ——— ~—-~.|—-A tenant in tail 
in possession who succeeds to land & has not barred 
the entail is ‘‘ a person having a limited interest ”’ 
in the property within 1894 Act, s. 9 (6), & when 
he pays the estate duty on the principal value of 
the property passing on death to him he is entitled 
to a first charge for the amount on the property.— 
Re ANSON, BULLER v. ANSON, [1915] 1 Ch. 52; 
84 L. J. Ch. 347; lll L. T. 1065; 30 T. L. R, 
G94. 

268. To person both heir-at-law & next of kin 
—Duty on realty paid out of personalty—Death of 
such person intestate—Claim by deceased’s next of 
kin.]|—II. by her will appointed D. her exor. & 
trustee, but, in the events which happened, died 
in 1896 intestate as to her real & personal estate, 
leaving her brother, a lunatic, her sole next of 
kin & heir-at-law. D. was also committee of the 
lunatic. D. paid the estate duty in respect of 
both the real & personal estate out of the personal 
estate. ‘The lunatic died intestate in 1903; his 
income was more than sufficient for his mainte- 
nance, the surplus rents of his real estate were 
accumulated during his life, & the accumulations 
were more than sufficient to have paid the amount 
of the estate duty attributable to the real estate. 
The lunatic’s next of kin claimed to be entitled to 
a charge on his real estate for the amount of duty 
paid in respect thereof out of his personal estate :— 
Held: assuming the payment of the estate duty 
created a charge upon the real in favour of the 
personal estate, any charge which imight have 
existed at the time of the payment of the duty 
on the realty out of the personalty in favour of 
the personalty was extinguished before the death 
of the lunatic; as there was no interest in the 
lunatic requiring the charges to be kept alive, 
& no person who could require the charge to be 
raised, it had merged.—Re HoLkE, DAVIEs »v. 
Wirtts, {1906] 1 Ch. 673; 75 I. J. Ch. 3625 U4 
L. I. 451 3; 50 Sol. Jo. 359, C. A. 

Annotation :—Apld. Ite Wilson, Wilson v. Clark, [1916] 

1 Ch. 220. 

269. ~——-.|--W. died intestate 
in 1902 whilst seised of lands of gavelkind tenure, 
& leaving a widow, C., who was entitled to the 
income of one-half of the lands during widowhood 
for her dower, & an infant daughter, K., who was. 
his heiress. Letters of administration of W.’s 
estate & also of K.’s estate (when she died in her 
infancy in 1913) were granted to C., who on W.’s 
death paid the estate duty on his realty out of his 











scttlement.—BEETHAM v. BELL (1904), 
24 N. 4. L. R. 573.—N.Z. 


@.-——--- -—--—~.J—Testator set apart 
a fund, & directed that his trustees 
should, subject to certain life interests 


therein previously created, stand 
- sect. 37 possessed thervof upon trust for his 
grandchildren ; —- d/leld: the sum 


Mlowed off the duty payable under 
marriage 


of @ power reserved in the settlement, 
u fund became absolutely vested in a 
daughter of settlor, subject to life 
intcrests in the scttlor & his wife. 


scttlement, & of making a statutory 
gift of it to the daughter personally ; 
& that it must be retained by the 
trustees of the marriage settlement as 
part of the fund subject to that 


Deceased Persons’ Estates Duties Act, 
188], 5. 37. 

Testator gave the Income of the 
residue of his cstate to his wile duriug 
her life, & after her death he gave the 
cupital to a daughter, if sho should 


Parr Lf.—Estate Duty. 


personalty, & therefore as to two-thirds of the 
duty out of that to which K. was beneficially 
entitled & as to one-third out of C.’s share. On 
the death of K. defts. were the heirs of W. in 
respect of the gavelkind lands, which were sold : 
Held: (1) C. was not entitled to have the two- 
thirds of the estate duty paid to her out of the 
proceeds of the sale; (2) but she was entitled in 
respect of the one-third of the duty to a charge on 
K.’s real estate & to have it paid out of the 
proceeds of sale.—Re WILSON, WILSON v. CLARK, 
[1916] 1 Ch. 220; 85 L. J. Ch. 254; 114 L. T. 390. 

270. To next of kin only—By person entitled to 
realty—Duty on realty paid out of personalty.|— 
Itc WILSON, WILSON v. CLARK, No. 269, ante. 

271. To executors—By trustees of fund subject 
to appointment-——Power of appointment not exer- 
cised.|—-PoRTE v. WILLIAMS, No. 149. ante. 

272. —— By foreign executors—Duty paid on 
foreign property—Out of English assets.]|—lc 
ScuLL, Scotr v. Mornis, No. 151, ante. 


Secr. 12.—RAISING THE DUTY. 

See 1894 Act, s. 9 (5), (7). 

273. Power to sell or morigage.|——-LERRY v. 
OS is ch 155, ante. 

; at property——All property passin 
—Whether ‘‘ free property ’’ or het a if : 
GAUKROGER, No. 155, ante. 

275. Costs of raising duty—-Funds in marriage 
settlement—Apportionable amongst appointees 
ratably.|—By their matriage setticment testator 
& his wife, now deceased, were empowered, 
subject to their life interests, to exercise a joint 
power of appointment over the whole of the funds 
settled by them among the children of their 
marriage. In the exercise of this power they 
appointed three sums of £10,000 each to three of 
their daughters upon their respective marriages. 
They ulso appointed the residue of the settled 
funds, after satisfying the previous appointments, 
up to the sum of £10,000 to a fourth daughter 
upon her marriage, & testator covenanted with the 
trustees of her marriage settlement to make good 
any deficiency in her £10,000 out of his own estate. 
The settled funds now amounted to about £38,000. 
Upon summons to determine how in the distribu- 
tion of the settled funds the duties & the costs 
vught to be borne :—Held: (1) the estate duties 
payable on the death of testator & his wife ; 
(2) the costs of raising & paying the same ; (3) the 
costs of raising & paying the three first appointed 
sums of £10,000 ; (4) the general costs of adminis- 
tering the fund ought to be borne by all the 
appointed funds ratably.—-He CHISHOLM, GoOD- 
DARD v. BRopiek, [1902] 1 Ch. 457; 71 L. J. Ch. 
289; 86 L. T. 183. 


Annotation :—As to (3) Refd. Re Grant, Nevinson v. United 
Kingdom Temperance & Goneral Provident Institution 
(1915), 59 Sol. Jo. 316. 








survive his wife. A considerable sum 
was, under Deceased Persons’ Estatos 
Dutics Act, 1881, 8. 37, allowed off 
tho duty :—HTeld: tho daughter was 
not during the lifetime of the widow 
entitled to any payment in respect of 
the allowance so made, & sho was not 
entitled to any income in respect of 
such allowance for the poriod between 
the dcuth of the testator & tho death 
of his widow.——BkExXTHAM 1, LEVIN 


— 


£. 
MENZIES, 
5 





PETITIONER (1898), 35 Se. L. R. 496.— 
SCOT. 


PETITIONER 

. L. ‘L. 636.—SCOT 
penses of petition to 
acting under a will, 
estato duty duc on 
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Sect. 13.—INTEREST. ; 
See 1894 Act, s. 6 (6 & 8), 8. 9 (5), 8 16 (5) 3 
1896 Act, s. 18 (1). 
276. Out of what property payable—Capital 
money—Of residuary estate.|—Re IIsH, LEA Uv. 
Fis (1897), 103 L. T. Jo. 267. 


Annotation :~-Refd. Re Howe’s 8. E., Howo v. Kingscote, 
[1903] 2 Ch. 69. 


271. How payable—Not by charge on settled 
estates—By tenant for life—Unless interest properly 
incurred by him.]—The general rule that, in the 
absence of special circumstances, the tenant for 
life of a settled estate is bound to keep down the 
interest on charges on the inheritance, is not 
affected by 1894 Act & 1896 Act; so that, 
although under the power given to him by 1894 
Act, s. 9 (5), he may charge the inheritance with 
instalments of estate duty payable by him under 
sect. 6 (8) of that Act, he cannot also charge it 
under sect. 9 (5) of that Act with the interest on 
the unpaid portion of the duty unless he can show 
that such interest has been ‘ properly incurred 
by him.’’—Ie Howe’s (EARL) SETTLED ESTATES, 
ifowr (EARL) v. Kincscotx, [1903] 2 Ch. 69; 
71, J. Ch. 461; 88 L. T. 438; 51 W. BR. 468 ; 
19 T. L. R. 3863 47 Sol. Jo. 434, 0. A. 

‘Annotation -—Consd. fc Kemont’s 8. K., Lefroy v. Egmont, 

{1912} 1 Ch. 251. 





Spor. 1£.—LIMITATION OF THE CHARGE OF 
DUTY 


His 1894 Act, s. 8 (2), s. 11 (1-4); 1907 Act, 
gs. 4. 

278. Charge remains—Until duty paid.|—ZJtc 
JouLEY, NEAL v. JOLLEY (1901), 17 T. L. R. 244. 


Annotations :-—Refd. He Sharman, Wright v. Sharman, 
11901] 2 Ch. 280; Re Trenchard, Tronchard vt. Trenchard, 


[1905] 1 Ch. 82. 

279. Nature of charge—Equitable charge — 
Within Real Estate Charges Act, 1877 (c. 34), s. 1.| 
—-Re BOWERMAN, PorTER v. BOWERMAN, No. LO, 


ante. 


Susur. 15.—REMISSION OF DUTY AND 
INTEREST. 


See Part L., Sect. 4, ante. 


Sect. 16.—COMMUTATION OF DUTY AND 
COMPOSITION OF CLAIM. 

See 1894 Act, s. 12; 1900 Act, s. LL (1); 1909- 
1910 Act, s. 5, 8. 9 (1). 

280. Life interest in fund in court —~Released to 
remainderman—Payment out of court— Deduction 
of estate duty payable on death of tenant for life.|— 
When payment out of ct. is authorised of funds 
in which one of petitioners had a life interest now 


potition :—Held: the trustees were 
ontitled to authority to charge, the 
roporty by way of bond & disposition 


<<: cxpenses.}-- in security for the duty paid, & also 


(1903), 10 for tho expenses incurrod in settling 

. the duty but not for the expenses 0 

Not for ex- the petition—Harnis’ TRUSTEES 0: 

court.}--—trustoes HARRIB (1904), 6 F. (Ct. of Soss-) 

having aid the 4703 41 Sc. L. Rh. 3oT 5 11S. 4L. t. 
ine dunth oh the. 0 eee 


9, y nee truster, presented a petition for ; 
(1904), 24. N. Z. L. R. 577.—N.Z. authority, under Financ Act, 1894, ean Lee 11. peertier a 
g. 9 (5), to grant a bond & disposition . Order for repay EROS 
PART Il, SECT. 12. in sooutity ever the property for the  duty—Includes decision to yay interest.) 


{. Power to charge the estute— For 
duty pata—-Nol for expenses.) —LAWRIE, 


amount of the dut 
expenses of sottling 


—Sprot'’s TRUSTEES v. LORD ADVOCATB 


so paid & the 
if (1903), 10 S. L. TT. 452.—SCOT. 


he same & of the 
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Scecel. 16.—Commutation of duly and composilion of 


claim. Sect.17: Sub-sects.1 & 2. Part III. 
Sects. 1 & 2.] 
released, the practice of the ct. is to retain a sufti- 
cient sum of moncy to satisfy the amount of estate 
duty payable in the event of the death of the 
tenant for life within twelve months of the date of 
the release.— TAYLOR v. Poncra (1901), 49 W. RB. 596. 
See, also, Part I., Sect. 3, ante. 


Sect. 17.--PROCEDURE. 
SUB-SECT, I. CONTEMPT OF COURT— 
ATTACUMENT. 

See 1894 Act, s. 8 (6), (14); 1896 Act, s. 18 (1) ; 
Inland Revenue Act, 1868 (c. 124), s. 9; Inland 
Revenue Regulation Act, 1890 (c. 21), s. 21. 

281. Order for attachment—Non-delivery of 
account.|/— fe HoRREX (1910), Zimes, Mar, 9. 


SUB-SECT. 2.-—APPEAL. 

Sec 1894 Act, s. 8 (1), (13), s. 10 (1-6), s. 20 (2) ; 
1896 Act, s. 22; 1909-1910 Act, ss. 33, 34, 60 (3) 5 
R. S. C. (Finance Act), 1895; BR. S. C. (Finance 
(1909-1910) Act), 1914. 

282. Appeal to High Court—From_ referee —— 
Admissibility of oral evidence.|—The revenue judge 
ought not, under R. 8S. C. (Finance (1909-10) Act), 
1914, to give directions for the admission of oral 
~vidence at the hearing of a petition of appeal to 
the High Ct. from the decision of a referee duly 
appointed under 1909-1910 Act, as to the value of 
land for the purposes of estate duty, except under 
special circumstances of the existence of which sub- 
stantial evidence should be given before the order 
requiring oral evidence to be taken is given, & the 
order should be limited to the points upon which 
oral evidence is necessary.— INLAND REVENUE 
Comrs. vt. HOLLOWAY (1917), 87 L. J. K. B. 406 ; 
118 L. T. 289. 


Part I1]—Settlement Estate Duty. 


Nore.--dn this Part Finanee Act, 1894 (e. 30), 
Finance Act, 1896 (¢, 28), Finance Act, 1898 (ec. 10), 
Finance (1909-1910) Act, 1910 (¢. 8), Finance Act, 
1914 (e. 10) are referred to as 1894 Act, 1896 Act, 
1898 Act, 1909--1910 Act, 1914 Act respectively. 


Sect. 1.—IN GENERAL. 

Sec 189d Act, s. 5 (1), (4), (5), 8. 16 (3), s. 2L (4); 
1896 Act, s. 19 (1), (2); 1898 Act, s. 14; 1909- 
1910 Act, s. 54, s. 50 (1); 1914 Act, s. 14. 

283. Abolition of the duty—Payment of duty 
deferred pending possession—Duty abolished prior 
to possession---1914 Act, s. 14.J)—1914 Act, s. 14, 
provides that. “ settlement. estate duty shall not 
be levied in the case of persons d ying after May I1, 
1914." The trustees of the will of the tenth Earl 
of C., who died in 1912, eleeted, under 1894 Act, 
s. 7 (6), to defer payment of estate duty & settle- 
mont estate duty on certain interests in expectancy 
until they should fall into possession. These 
interests fell into possession in 1921 on the death 
of the widow of the ninth Earl of (. Thereupon 
the Crown claimed estate duty & settlement estate 
pe eees eF pene the estate duty, 

-O pay settlement estate duty, relyin 
on 1914 Act, s. 14:—Held : saleleniens eetate 
duty was payable, inasmuch as it was being levied, 
not on the death of the widow of the ninth Earl 

n 1921, but on the death of the tenth Earl in 1912. 

TAG. vt. SMITH, [1923] 2 K. BR. 531; 92 L. J. 

\. B. 922; 130 L. T. 94; 39 'T. L. R. 587, 

284. Nature of duty—A further estate duty.| 


Vx hv ao oaml) win 


& directed her 


residuary personal estate upon trust to pay 
(amongst other things) the estate duty on the whole 
of the real & personal estate devised & bequeathed 
by her will:—/ecld: ‘‘ estate duty’ included 
settlement estate duty. 

The words “ estate duty” are used both of 
settlement estate & also of the ordinary estate 
duty (Joyck, J.).—Re LeveriIpGH, SPAIN. 1. 
LEJOINDRE, [1901] 2 Ch. 830; 71 1. J. Ch. 23 5 
85 L. T. 458 + 50 W. R. 205 5 46 Sol. Jo. 14. 
Annotations -——Consd. Re Pimm, Sharpe uv. Hodgson, [1904] 

2 Ch. 345. Refd. Jie King, Travers v. Kelly, [1904] 1 Ch. 

aoe ; Re Briggs, Richardson ev. Bantoft (1914), 111 L. T. 


285. Not a _ testamentary expense-—-Executor 
accountable.|—Settlement estate duty on p2rsonally 
is nota testamentary expense, although the exor. 
is accountable for it. It is therefore payable out 
of the settled property under 1896 Act, s. 19 (1), 
notwithstanding a direction in the will to pay 
testamentary expenses out of residuc.-—Jte KING, 
TRAVERS 0, KELLY, [1904] 1 Ch. 363 5. 73 1. J. Ch. 
210; 90 L. T. 281; 52 W. R. 230; 20 T. L. ht. 
187; 48 Sol. Jo. 207. 

SLE tiy :—Distd. Re Pimm, Sharpe v. Wodgson, [1904] 


h. 315, 


SECT. 2.—WHAT SETTLED PROPERTY 
CHARGEABLE. 
Sce, now, 1914 Act, s. 14. 
See 1894 Act, s. 5 (1); 1896 Act, s. 19 (1). 
286. Incidence of duty—-Finance Act, 1896 


PART II. SECT. 17, SUB-SECT. 1. | PART II. SECT. 17, SUB-SECT. 2, | 0. —-- Authority to trustees to 


1. Recovery of penalties.|—Dec : iat har rty. j-—Trust ‘0 en: 
; eee . Jeccased m. Iron wise charge property. |-—Trustecs aro © 
Persons’ Estates Duties Act, 1881, —Duceased SVemonu’ Wotan Data Lillud “fe authority. under. Hinge’ 


ae fous ae prescribe # form or Act, 1881, 6, 33, gives an appcal from At» 1894, &. 9 (5), to charge the ial 
of penalt a ned for the recovery a decision of the Comr. wid 8 
des under that Act within oven if in deciding he has excreisod a «© Also for the expenses incurre 


perty for settlement estate duty 


or Becl. 38 i 


Ponalties Itecovery & Nemission Act, judicial discretion —He THoMsoN’s %¢ttling the duty, but vot for tho costs 


1888; such penalties must therefore WILL (1885), 4 N.Z 


ho recovered in a summary way before 
Justices under Justices of the Peace 


of the application.— Harris’ TRUSTKES 


7D. R.198.—-N.Z, yy, Hanks (1904), 6 EF. (Ct. of Sess.) 


| 470.—SCOT. 


Act, 1882 & the Supreme Ct. carmot PART III. SECT. 1. PART III, SECT. 2 
3 ‘ order payment of n, Ruising the duty — Powers of ; wir 
such penalties on petition by the Comr. heir of entail to charge property.j— p. Property settled by will of 


of oa 2 S .) % AtIVENE ay Py 5 . ‘ 
Stamps.-—Re Smpson’s SETTLE- aw RIE, PRMITIONER (1898), 35 Sc. L.R. deceased — Passing to person with 


MENT (1892), 10 N, Z. L. R. {13.—N.Z,. 496.—SCOT 


limited power of uppointment.J—Lokv 


Part ITT.~-SerrnemMent Estate Dury. 


287. Property contingently settled—Although 
contingency may not arise.|—Property which is 
contingently settled is not the less liable to settle- 
ment estate duty under 1894 Act, s. 5, because the 
contingency may never arise. 

A testator left: his residuary estate in trust 
for all his children who should attain the age of 
twenty-one years, or being daughters should 
marry under that age, in equal shares, & directed 
the trustees to retain the share of each daughter 
& pay the income thereof to such daughter for her 
life, & after her death to hold it in trust for her 
children. The testator died leaving two sons & 
one daughter surviving him, all being under the 
age of twenty-one years & unmarried :—Held : 
as there was a chance of the sons dying under the 
age of twenty-one, & of their shares becoming 
subject to the trusts of the daughter’s settlement, 
settlement estate duty was payable on the whole 
of the testator’s residuary estate.—A.-G. v. 
FAIRLEY, [1897] 1 Q. B. 698; 66 L. J. Q. B. 454; 
76 I. T. 526; 45 W. R. 589; 137. L. R. 820; 
41 Sol. Jo. 489, D. C. 


Annotations :—Folld. A.-G. v, Clarkson, [1900; 1 Q. B. 156. 
Mentd. 4.-G. for Victoria v. Melbourne Corpn., [1907] 


A.C, 469. 

288. ———.}—Settled estate duty is, 
under 1894 Act, s. 5 (1) (a), payable in respect of 
property only contingently settled, though, under 
1898 Act, s. 14, the duty will, if the contingency 
dovs not & cannot arise, be repaid.—-A.-G. »v. 
CLARKSON, [1900] 1 Q. B. 156; 69 T. J. Q. B.SL; 
SLL. T. 617; 48 W. R. 216; 16 T. E.R. SL; 
4t Sol. Jo. 74, C. A. 

Annotations :—Retd. Re Lewis, Lewis v. Sinith (1900), 48 
W. RR. 426; Re St. Albans, Loder v. St. Albans (1900), 
49 W. RR. 74. Mentd. A.-G. for Victoria v. Melbourne 
Corpn., [1907] A. C. 4693; Cape Brandy Syndicato vt. 
J. R. Comrs., [1921] 2K. B. 405, 

289. Interest in expectancy.) —A.-(i. x. 
No. 283, ante. 

290. Annuity fund.]—(1) Testatrix by her will 
bequeathed an annuity to A., & directed that a 
portion of her estate should be set: apart to provide 
for the payment of the annuity, & subject thereto 
she bequeathed the portion of her estate to B.:— 
Ileld: the property so set apart to provide for 
the payment of the annuity was property 
‘standing limited to or in trust for persons by 
way of succession ”’ within Settled Land Act, 1882 
(c. 38), s. 2 (1), & settlement estate duty was 
consequently payable in respect of it. 

(2) Testator bequeathed his residuary estate to 
trustees on trust to pay the income to his wile 
for life, & after her death to pay an annuity to 
each of his four daughters for life, & after the 
death of each of his daughters to raise certain 
named sums in trust for the children of such 
daughter who should attain the age of 21 years, 
or being females, should marry under that age :— 
Held: the direction to raise the portions amounted 
to a limitation in favour of testator’s grandchildren 
to take effect upon the death of his daughters ; 
there was therefore a succession in respect of such 
portions, & settlement estate duty was payable 
upon them. 








SMITH, 


ADVOCATE ¥. STEWART’S TRUSTERS 
(1899), 36 Se. L. lt. 297.—SCOT. 

q. Voluntary disposition operating 
as gift inter vivoa—Improvements to 
sellled property.|—Testator was ra an 
nubile tenant for lifo in possession of land 
in 8S. by virtue of two indentures of 
settlement executed by his two 
daughters subject to a tixed annual 
payment to them during his or their 
Jolnt lives with remainder on certain 
trusts for them & their children. 
‘lostator, with the trustees’ knowledge, 


whereby the 
buildings were la 
value of the lan 


said sum o 


pulled down & rebuilt the buildings 
on tho said land at a cost of £25,000, 
rofits from 
ely increased & the 


at least the said sum. 
ears of tho completion of the build- 

ngs the testator died aged 81 :—/TIeld : 
duty was peyenl in respect of the 
£25,000, upon the ground 

that it was a voluntary disposition 
operating as a gift inter vivos, within 
Stamp Duties Act, 1898, 8. 49 (2) (a, b). 
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(3) In order to see what is “ settled ” property 
within s. 5 (1), we must turn to the definition 
clause of the Act [Finance Act, 1894],5. 22. By 
sub-sect. 1 (i) of that sect. the expression ‘ settle- 
ment’? means any instrument whether relating to 
real property or personal property which is a 
‘settlement ’’ within Settled Land Act, 1882 
(c. 38), s. 2, or, if it related to real property would 
be a settlement within that section. Turning to 
that sect. we find that any will under or by virtue 
of which any land or any estate or interest in land 
stands for the time being limited to or in trust for 
any persons by way of succession, creates, or 1s, 
for the purposes of this Act, a settlement (KEN- 
NEDY, J.).—A.-G. v. Owrn, A.-G. vu. COULSON, 
[1899] 2 Q. B. 253; 68 L. J. Q. B. 779; 81 1. T. 
121: 68I5.P. 611; 15 T. L. BR. 381, D.C. 
Annotations :—.1s to (1) Apld. Re St. Albans, Loder v. St. 

Albans, [1900] 2 Ch. 873. Apprvd. Re Campbell, [1902] 

! K. B. 113. Consd. He Waller, Margarison v. Waller, 

[1916] 1 Ch. 153. As to (3) Refd. #c Trafford’s 8. K., 

(1915) 1 Ch. 9. 

291. -----.|—The testator by his will gave 
certain legacies & annuities, some of which were 
contingent upon the legatees & annuitants 
attaining the age of twenty-one. He directed 
that every legacy & annuity should be primarily 
payable out of his personalty, & charged his real 
estate in aid, but not in exoneration, of his 
personalty with the same, if the personalty should 
be insufficient. Ne devised his real estate to the 
use of his eldest son for life with remainders over. 
Ife declared that if his residuary personalty should 
be insufficient for payment of his funeral & testa- 
mentary expenses, debts, legacies, & annuities, 
the trustees might raise the deficiency by mtge. 
of the real estate, but so that the annuities should 
be paid out of rents & profits, & not by raising a 
capital sum to provide for the same ; & he charged 
the residuary personalty with the payment of the 
legacies & annuities, & directed that the ultimate 
residue of the personalty should be invested & 
should follow the limitations of the real estate. 
After the testator’s death the exors. had paid 
settlement estate duty in respect of the contingent 
legacies & annuities. There was a probability 
that the personal estate would be insufficient to 
pay the funeral & testamentary expenses, legacies, 
& annuities. The question having arisen as to 
how the settlement estate duty ought to be borne 
as between the residuary estate & the legatees & 
annuitants :—Held: (1) the contingent legacies 
must be treated as settled, & the duty must be 
borne by the lIegatees; (2) as regarded the 
annuities, the decision in A.-G. v. Owen, No. 290, 
ante, applied to the personalty, & consequently 
the annuitants must bear their proper proportion 
of the settlement estate duty in accordance with 
the rule laid down in In re Parker-Jervis, No. 261, 
ante.—Re St. ALBANS (DUKE), LODER v. St. 
ALBANS (DUKE), [1900] 2 Ch. 873; 69 I. J. Ch. 
863; 49 W. R. 74: 44 Sol. Jo. 690. 

Annotation :-—aAs to (1) Reid. Re King, Travers v. Kelly, 

11901} 1 Ch. 363. 

292. ——.]—-(1) Testator by his will devised 
& bequeathed all his real & personal estate to 





—CHAPWICK v. STAMPS Comer. (1919), 
19S. R. N.S. W, 39.—AUS. 

r, Passing to person not com 
petent to dispose of it.J}—In 1902 CC. 
conveyed to trustees £15,000, invested 
on mortgage, upon trust to pay yearly 
£575 to his daughter 1). for life & after 
her death as to tho sum of £15,000 
in trust for such of her children as 
T). should appoint, etc., with power 
to grant an annuity to her husband for 
life. In the event of there being 10, 
or no surviving children, in trust for 


the said 


was increased by 
Within three 
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Sect. 2.—What seliled property chargeable. Sects. 3, 
4&5: Sub-seel. 1.] 


trustees on trust for conversion into money, & 
out of the moneys so produced to pay his funeral 
& testamentary expenses, & debts, & certain 
pecuniary legacies given by the will, & to set aside 
a sufficient amount of the residuary estate upon 
trust to pay annuities for life to certain persons, 
&, subject to that provision, to divide the residuary 


testator’s directions, sct aside out of the residuary 
estate a certain amount, which they invested so 
as to produce an income sufficient to pay the 
annuities :—Held: the fund so set aside was pro- 
perty settled by testator’s will within Finance 
Act, 1894 (c. 38), s. 5 (1), & therefore settlement 
estate duty was payable upon it. 

(2) The legislature having introduced into 
Finance Act, 1894, the definition given by Settled 
Land Act, 1852, regard must be had to the divi- 
sions in that Act in construing Finance Act 
(StrruNG, L.J.)—Re CAMPBELL, [1902] 1 K. B. 
113; 71 lL. J. K. B. 160; 85 L. T. 708; 18 
TL. R. 86, C. A. 

Annotations :—4s to (1) Consd. Re Waller, Margarison v. 





Waller, [1916] 1 Ch. 153. Refd. Berry v. Gaukroger, 

: ae Ch.116. dAsto (2) Refd. He Trafford’s S. E., {1915] 
Ch. Y. 

293. -|—Testator, who died prior to 


1909-10 Act, by his will, made in 1908, bequeathed 
certain articles & sums of money “ free of duty ” 
& then bequeathed to his wife his jewellery & 
certain household goods & effects, & also be- 
queathed to her two pecuniary legacies & a life 
annuity, in each case Without any mention of 
duty. He also bequeathed pecuniary legacies & 
life annuities to other persons, all ‘“‘ free of duty,”’ 
& gave the residue of his real & personal estate to 
trustees on trust to sell & convert & out of the 
proceeds to pay his funeral & testamentary 
expenses & pecuniary legacies (other than an- 
nuities) & the duty on such specific & pecuniary 
legacies & annuities as were bequeathed free of 
duty, & upon trust to invest the residuary moneys 
& out of the income of his residuary estate to pay 
the annuitics thereinbefore bequeathed until the 
payment thereof should be provided for as there- 
inafter directed, & subject thereto settled his 
residuary cstate on certain persons for their 
respective lives, & after their respective deaths 
on their respective children; & he thereby 
authorised & directed his trustees to appropriate 
out of his residuary estate such part thereof as 
should at the time of such appropriation be 
sufficient to answer by means of the “ net income ” 
thereof the annuities thereinbefore bequeathed, 
& directed that upon such appropriation being 
made the rest of his residuary estate should be 
discharged from the annuities, & directed that the 
trustees should by means of the income of the 
annuity fund, or, if that were insufficient, then by 
means of the capital, pay the annuities there- 
inbefore bequeathed & apply the surplus, if any, 
of the income as if it were income arising from the 
rest of his residuary estate, & as the annuities fell 
in directed a proportionate part of the annuity 
fund to fall into his residuary estate. The trus- 


Estate AND OTHER Dratu DUTIES. 


tees had appropriated an annuity fund accord- 
ingly :—Held: (1) the settlement estate duty 
payable in respect of the annuity fund was 
payable out of the residuary estate & not out of 
the annuity fund; (2) the widow must bear in 
respect of as well her annuity as her specific & 
pecuniary legacies the legacy duty imposed by 
1909-10 Act, s. 58.—Re WALLER, MARGARISON v. 
WALLER, [1916] 1 Ch. 153; 85 L. J. Ch. 188; 114 
J. T. 42. 

a ; of 
Although not ‘‘ person not competent to dispose of 
the property.’’]|—Re PALMER, PALMER v. ROSE- 
INNEs, [1900] W. N. 9; 35 L. Jo. 48. 
Annotation :—Mentd. Re Sharman, Wright v. Sharman, 

[1901] 2 Ch. 280. 

295. Property deemed to pass—-Gifts inter vivos 
—1894 Act, s. 2 (1).|—A.-G. v. CHAMBERLAIN, No. 
49, anle. 

296. |—By 1894 Act, s. 1, 
estate duty is leviable upon the principal value of 
all property, settled or not settled, which passes 
on the death of the deceased. By sect. 2, sub- 
sect. 1, as amended by 1909-1910 Act, s. 59, 
‘* Property passing on the death of the deceased 
shall be deemed to include ”’ property taken under 
a@ disposition purporting to act as an immediate 
gift ater vivos, provided the disposition be made 
within three years of the death of the disponer. 
By 1894 Act, s. 5 (1), ‘‘ Where property in respect 
of which estate duty is leviable, is settled by the 
will of the deceased, or having been settled by some 
other disposition passes under that disposition 
on the death of the deceased to some person not 
competent to dispose of the property ”’ a further 
estate duty (called settlement estate duty) on 
the principal value of the settled property shall be 
levied :—Held: the notional passing of property 
on death introduced by sect. 2, did not apply to 
sect. 5, & the words of the latter sect. were to be 
construed in their ordinary & natural sense. 

Where therefore the owner of certain property, 
in consideration of natural love & affection, 
settled it by deed on his son for life with remainders 
over & died within three years of the execution of 
the deed, & the property was liable to estate duty 
on the death of the settlor :—-Held: the property 
did not pass under that disposition on the death 
of the deceased within 1894 Act, s. 5 (1), & settle- 
ment estate duty was not payable in respect 
thereof. —A.-G. v. MILNE, [1914J A. C. 7653; 88 
L. J. K. B. 1083 3; 111 L. T. 3435 30 T. L. R. 476 | 
58 Sol. Jo. 577, H. L. 

297. Interest of deceased ceasing on death 
—Interest only as holder of office—Trustee.|—By 
an indenture property was settled upon three 
named trustees upon trust that they & the sur- 
vivors & survivor, & the exors. & administrators 
of such survivor, or other the trustees or trustee 
for the time being of the settlement (thereinafter 
called ‘‘ the trustees or trustee ’’), should, so far as 
material, pay ‘‘ an annual sum of £200 each to the 
trustees or trustee while acting in the trusts by 
way of remuncration for their services, & in addi- 
tion to any payments for professional services,” 
& subject thereto upon trust to pay the income of 
the property according to the direction of the 
settlor during her life, with remainders over. 

















C. absolutely subject to the annuit 

to the husband. ‘The trustees were es 
hold the balance of the income, after 
payment of the annuity to D., or the 
annuity to the husband upon trust for 
C. absolutely. C. died in 1904 -— 
Held: settlement estate duty was not 
payable by the exors. of C. in respect 
of such part of the £15,000 as was 





of Inl 


within 


settled on D. her husband & igsue.— 
Ite COCHRANE, [1906] 2 I. R. 200.—1R. 
.) — LorpD TE 0. 
Woon’s TRUSTEES (1910), 53rd Report 

l 


and Revenue Comrs. 50; 
8S. L. T. 186.—SCOT, 


t. Gift by way of settlement— 
one year of donor’s death.} 


HryYwoonp- 
(1906), 43 


—INLAND REVENUE UU. 
LONSDALE’S TRUSTEKS 
Sc. L. R. 589.—SCOT. 


a. Money vested in trustecs— Tv 
purchuse o be entailed.J—A 
testator, who died prior to the passing 
of the Finance Act, 1894, diracted his 
trustees to hold & accumulate the 


ADVOCA 


Made 


Part III.—Sk&trLEMENT Estate Durty. 


The scttlor during her life had power to appoint 
a new trustee or new trustees for the purposes of 
the trust. One of the original trustees died, 
having received the annual sum of £200 up to 
the date of his death, & the settlor appointed 
& new trustee in his place. The Crown claimed 
succession duty upon the annual sum of £200 to 
which the new trustee became entitled upon his 
appointment, & also estate duty & settlement 
estate duty upon the principal value of the capital 
fund yielding the annual sum of £200 :—Held: 
(1) the new trustee did not become entitled to the 
annual sum of £200 by reason of the settlement 
upon the death of the former trustee within the 
meaning of Succession Duty Act, 1853 (c. 51), s. 2, 
but by reason of the settlement coupled with the 
vacancy & his appointment as trustee, & suc- 
cession duty was not payable; (2) the interest 
which the deceased trustee had in the property 
was an interest only as holder of an office, namely, 
the office of trustee, within the exception of 
Finance Act, 1894 (c. 30),s. 2 (1) (b), & estate duty 
é& settlement estate duty were not payable. 
A.-G. v. Eyres, [1909] 1 K. B. 723; 78 L. J. K. B. 
384; 100 L. T. 396; 25 T. L. R. 298. 

298. Foreign assets—-Settled by person domi- 
ciled in England.|—Re MANCHESTER (J)OWAGER 
Ducuess), DUNCANNON (VISCOUNT) 7. MAN- 
CHESTER (DUKE), No. 150, ante. 

299. Advowson—Proceeds of sale.|——1894 Act, 
s. 15 (4), provides that estate duty shall not be 
payable in respect of any advowson which would 
have been free from succession duty under 1853 
Act, s. 24. 

H., who died in 1898, by his will settled property, 
including certain advowsons, upon his son C. for 
life, with rermainder to his grandson W. for life, 
with remainders over. C. died in 1901 without 
having sold the advowsons. In 1909 W., in 
exercise of his powers as tenant for life under 
Settled Land Acts, sold the advowsons, & the 
proceeds of sale were paid to the trustees of H.’s 
will. The advowsons were not included in any 
estate duty account rendered in connection with 
the death of either H. or of C. Upon a claim by 
the Crown that, upon the sale of the advowsons, 
estate duty & settlement estate duty became 
payable as on the death of II., or alternatively 
as on the death of C. upon the amount of the 
proceeds of sale, or alternatively, upon the 
principal valuc of the advowsons as at the death 
of H., or alternatively of ©.:—J/cld: neither 
estate duty nor settlement estate duty was pay- 
able upon the principal value of the advowsons 
nor upon the proceeds of sale thereof.—A.-G. v. 
Peek, [1913] 2 K. B. 487; 82 L. J. K. B. 767; 
108 L. ‘I’. 744, C. A. 








Secr. 3.—EXCEPTIONS FROM CHARGE OF 
DUTY. 


See 1894 Act, s. 5 (1), (4), (5), s. 16 (3). 
300. Property contingently settled—Contingency 


residue of his estate till the death of 
Q. M., when it was to be invested in 
land, which was to be entailed. 
died in 1902 :—Held: settlement 
estate duty was payer on the value 
of the residue of testator’s estate.— 
LOKD ADVOCATE v. STEWART (1906), 
8 F. (Ct. of Sess.) 579 ; 43Se. L. 1. 465 5 
13.8. L. T. 945.—-SCOT. 


PART III. SECT. 5, SUB-SECT. 1. 

b. Settled funds— Under marriage 
selllement.}—-When a father becomes 
nu party to a marriage settloment of a 


that sum falls t 


—SCOT. 


tingent 


child, & covenants to pay at his death 
a certain sum to the marriage contract 
-  trustecs, the settlement estate duty on 
o be borne b 
marriage contract trustees, & not 
father’sexecutors.—-DUNDAS’ TRUSTEES 
v. DUNDAS’ TRUSTEES, [1912] 8. C. 375. 


c. Feesidue — Settlement with 
petency to dispose of settled property in 
a particuar event—Whether a 
setilement.] — Trustees 
directed to hold the residue of a trust 
cstate for the truster’s 
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not arising — Repayment.|——-A.-G. v. CLARKSON, 
No. 288, ante. 

301. Money vested in trustees—To purchase 
lands to be entailed.|—-Money vested in trustces 
for the purpose of purchasing at their discrotion 
lands in Scotland or in England to be strictly 
entailed is not ‘ entailed estate’? within the 
meaning of 1894 Act, & is not liable to “ settle- 
ment estate duty.”—LORD ADVOCATE v. STEWART, 
[1902] A. ©. 344; 711.3. P.C. 66; 861. T. 603 ; 
50 W. R. 673; 18 T. L. R. 618, H. L. 

Annotation :— Consd. A.-G. v. Seccombe, {1911] 2 K. B. 688. 


Sect. 4.—COLLECTION OF THE DUTY. 

See 1896 Act, s. 19 (2). 

302. What persons accountable—Executor.|— 
Re Kina, TRAVERS v. KELLY, No. 285, ante. 

303. In respect of foreign assets.|-— 
Re MANCHESTER (DOWAGER J)UCHESS), DUNCAN- 
NON (VISCOUNT) v. MANCHESTER (DUKE), No. 150, 
ante. 

304. Sufficiency of accounts.] -— A.-G. v. 
MONTEFIORE (1909), 52nd Report of Inland 
Revenue Comrs. [Cd. 4868], p. 85. 








Sect. 5.—OUT OF WHAT PROPERTY PAYABLE. 
Suk-sEecT. 1.—IN GENERAL. 

See, now, 1914 Act, s. 14. 

See 1894 Act, s. 5 (1)3 
1909-1910 Act, s. 56 (1). 

305. General residuary estate.|—--Nc WrEbbBeEr, 
GRIBBLE v. WEBBER, No. 169, ante. 

306. Not retrospective-—1896 Act,s. 19.]— 
1896 Act, s. 19, is not retrospective ; consequently 
the settlement estate duty leviable in respect of a 
legacy settled by the will of a person dying after 
the commencement of 1894 Act, but before the 
commencement of 1896 Act, is still payable out of 
residue.—e GisRs, THORNE v. GIBBS, [1898] 1 
Ch. 625 ; 67 L. J. Ch. 282 ; 78 L. T. 289; 46W.R. 
477; 14 T. L. R. 317; 42 Sol. Jo. 379. 

307. Settled funds.]—A father on the marriage 
of his daughter covenanted with the trustees of 
her marriage settlement that his exors. should 
within six months after his death pay to them the 
sum of £25,000 ‘‘ without any deduction,” to be 
held by them upon the trusts of the settlement. 
By his will the father devised lands to trustees 
for the term of 2,000 years, upon trust to raise 
thereout & to pay to the trustees of the settlement 
the £25,000, with interest from his death. On 
the death of the testator the Crown claimed, under 
1894 Act, s. 5, the payment of settlement estate 
duty in respect of the £25,000 :—Held: (1) inde- 
pendently of the words ‘‘ without any deduction ”’ 
in the covenant, the settlement estate duty must 
have been paid out of the £25,000 & not out of the 
testator’s residuary estate ; (2) but by reason of 
those words, the settlement estate duty must be 
paid out of the residuary estate, or that if the 


1896 Act, s. 19 (1); 





daughter in liferent, & her children 
in fee, it being provided that if she 
had no children the fec should go as she 
might dircct, &, failing such direction, 
to certain third parties. 

On the death of the truster the 
trustees paid settloment estate duty 
on the residue as a settled estate under 
Finance Act, 1894. The daughter died 
unmarried. 

In an action by tho trustees for 
ropayment of the amount paid as 
settlement estate duty, on the ground 
that tho estate was only settled con- 


the 
y the 


com- 


con- 
were 


unmarricd 
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Sect. 5.—Oul of what property payable: Sub-sects. 
1&2. Part LV. Sects. 1 & 2: Sub-sect. 1.} 


£25,000 was raised by the trustecs of the term they 

must raise also the settlement estate duty in 

respect of the £25,000.—-Re MAnyon-WILSON, 

Wirson v. Manyon-Witson, [1900] 1 Ch. 565 ; 

69 L. J. Ch. 310; 82 L. T. 171; 48 W. R. 338 ; 

16 T. L. R. 256; 44 Sol. Jo. 312, C. A. 

Annotations :—-As to (1) Folld. He St. Albans, Loder wv. St. 
Albans, [1900] 2 Ch. 873. Refd. Ae Lewis, Lewis v. 
Smith, [1900] 2 Ch. 176; Re King, Travers v. Kelly, [1904] 
1 Ch. 363: Re Manchester, Duncannon v. Manchester, 
11912] 1 Ch. 540; Re Booth, Pleace v. Booth (1916), 85 
L. J. Ch. 249. As to (2) Refd. Re Pimm, Sharpe v. Hodg- 
son (1904), 52 W. R. 648; Re Turnbull, Skipper v. Wade, 


{1905} 1 Ch. 726. 

308. ———_ Contingent legacies. ]—Jte Sr. 
ALBANS (DUKE), LODER v. Sr. ALBANS (DUKE), 
No. 291, ante. 

309. Annuities—-In ratable proportion.|]— 
Re Sr. ALBANS (DukkE), LODER tv. ST. ALBANS 
(DuKkE), No. 291, ante. 

310. —--— Direction to pay testamentary ex- 
penses out of residue.|-—/?e KING, TRAVERS v, 


KELLY, No. 285, ante. 





Supn-secrTr. 2.—WHERE SETTLED PROPERTY 
TEXONERATED. 

See 1896 Act, s. 19 (1). 

311. Residue--Covenant by testator to pay sum 








—‘* Without any deduction.’’|—Re MaARyon- 
WILSON, WILSON uv. MARYON-WILSON, No. 307, 

ile, 

312. --- - Bequest of residue for that purpose.] 

-Re LAVERIDGE, SPAIN @ LEJOINDRE, No. 284, 
ante. 

313. —-— |—Re PimM, SHARPE v. TTopDG- 
SON, No. 236, ante. 

314. ——!--DrE QUETTEVILLE vv. DE 
QUETTEVILLE, No. 174, ante. 

315. |—Re WALLER, MARGARISON 








v. WALLER, No. 293, ante. 

316. - -—- Fund to produce ‘‘clear yearly sum.’’] 
—A testator directed his trustees to set apart & 
invest so much of his estate as would produce a 
clear yearly sum of £400, & pay the income 
thereof to his wife during her widowhood :—Held : 
the settlement estate duty must be paid out of 
ge Dyet, Morgan v. Dyer (1902), 87 

a TV. 744. 


Annotation : ~Consd. Re Waller, Margarison v. Waller, 
LI9L6] 1 Ch. 153, 
tingently on the daughter leaving & settlement 


issue, & that this contingency had not 
arisen :——J7eld : thev were not. entitled 
to repayinent.-—WATIHERSTON’S TRUB- 
TEES v. LOKD ADVOUATR (1901), 3 F. 
(Ct. of Sess.) 429: 38 Sc. LL. RR. 324; 
8S. L. 'T. 479 — SCOT, 


dad. --—..]-—-By his trust 


children in fee. 
that ‘** the 


disposition 


exccuted = in 
testator directed his trustces to pay 
£12,000 to his brother in liferent. for 
his alimentary use, & to the brother's 
He further provided 
; of the foregoing 
legacies are given free of duty ’ :— 
Held; the legacy of £12,000 fell to be 
paid over to tho flars undiminished, & 


whole 


ESTATE AND OTHER DeEati DutTtIEs. 


317. —-— Legacy bequeathed ‘‘free from 
duty.’’]——(1) Testatrix, who made her will in 1893 
& died in 1903, bequeathed numerous pecuniary 
legacies & directed that. all the legacies should be 
paid ‘‘ free from duty.’ Ller estate was insuffi- 
cient to pay all the legacies & duties in full :— 
Held: the legacy duty payable on each legacy 
must be treated as an additional legacy & be added 
to the legacy for the purposes of abatement. 

(2) Testatrix by her will settled one of the 
legacies on certain trusts :—Held: 1894 & 1896 
Acts applied, & the direction to pay ‘‘ free from 
duty’’ included the settlement estate duty, 
which must, like the legacy duty, be treated as 
an additional legacy & be added to the legacy for 
the purposes of abatement.—Re TURNBULL, 
SKIPPER v. WADE, [1905] 1 Ch. 7263; 74 1. J. Ch. 
438; 53 W. R. 440; 49 Sol. Jo. 417. 

Annotation :—As to (2) Folld. Re Snape, Elain v. Phillips, 
[1915] 2 Ch. 179. 

318. Specifically appointed fund—Chargeable 
with ‘‘ all duties payable by law ’’—Effect of pay- 
able by law.|-—Testatrix who died in 1899, after 
giving a specific legacy on trust by way of settle- 
ment, directed that her debts, funeral & testa- 
mentary expenses, ‘‘ including all dutics payable 
by law ” out of her estate, & including the duties 
on certain annuities given by her will, & on all 
legacies bequeathed by her duty free, should be 
paid out of funds which she designated. She then 
directed certain legacies to be paid out of these 
funds free of duty :—Held: the special direction 
in the will for payment. of duties payable by law 
out of the testatrix’s estate referred to duties 
which by law were payable out of the general 
residuary estate of the testatrix, & not to duties 
which by law were made payable out of specific 
property, & therefore the direction did not amount 
to such an express provision as was required by 
1896 Act, s. 19, in order to make the settlement 
estate duty payable otherwise than out of the 
settled legacy. Accordingly, the settlement estate 
duty payable in respect of the settled legacy must 
be paid thereout.-—Re Lewis, LEWIS v. SMITH, 
[1900] 2 Ch. 176; 69 L. J. Ch. 406; 82 L. T. 291 ; 
48 W. R. 4263 44 Sol. Jo. 347. 

Annotations :—Distd. I?e Cayley, Awdry v. Cayley, [1904] 
2 Ch. 781. Consd. 7te Musscy, Ram 1. Massey (1920), 90 
Ih. J. Ch. 40. Refd. Re King, Travers v. Kelly, [1904] 
1 Ch. 363; Re Pimm, Sharpe v. Hodgson (1904), 52 W. RR. 
648; Ne Turnbull, Skipper v. Wade, (1905) 1 Ch. 726. 
319. - Chargeable with ‘‘death duties 

payable out of my estate.’’| - Re CAYLEY, AWDRY 

uv. CAYLEY, No. 5, ante. 











accordingly the estate duty which 
would become payable in terms of 
Finance Act, 1914 (c. 10), 8. 14, upon 
the death of the liferenter would be a 
charge against the residue of testator’s 
estate, & not against the legacy.— 
DUNN’S TRUSTERS v. DUNN, (1925 
S$. C. 613.—SCOT. 


1911, 


Part LV.-—Leaacy Dury. 
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Part IV.-Legacy Duty. 


Norre.—In this Part Legacy Duly Act, 1796 
(c. 52), Legacy Duty Act, 1799 (c. 73), Legacy Duty 
Act, 1805 (ec. 28), Probate and Legucy Duties Act, 
1808 (c. 149), Stamp Act, 1815 (c. 184), Revenue 
Act, 1845 (c. 76), Succession Duty Act, 1853 (ce. 51), 
Crown Suits etc. Act, 1865 (c. 104), Inland Revenue 
Act, 1868 (c. 124), Customs and Inland Revenue 
Act, 1880 (c. 14), Customs and Inland Revenue Act, 
1881 (c. 12), Customs and Inland Revenue Act, 
1889 (c. 7), Minance Act, 1894 (c. 30), Finance Act, 
1896 (c. 28), Finance Act, 1898 (c. 10), Finance 
Act, 1900 (c. 7), Finunce Act, 1907 (c. 13), #inance 
(1909-1910) Act, 1910 (ce. 8), Finance Act, 1914 
(c. 10) are referred to as 1796 Act, 1799 Act, 1805 
Act, 1808 Act, 1815 Act, 1845 Act, 1853 Act, 1865 
Act, 1868 Act, 1880 Act, 1881 Act, 1889 Act, 1894 
Act, 1896 Act, 1898 Act, 1900 Act, 1907 
1909-1910 Act, 1914 Act respectively. 


Secr. 1.—IN GENERAL. 

Scc, now, 1845 Act, s. 4. 

320. Incidence of duty—Falls on beneficiary.|}--- 
WINANS v. A.-G., No. 1, ante. 

321. Date of death of testator or intestate im- 
material— Unless interest reduced into possession -— 
Before October 10, 1808.]—-£3,000 was given by 
will to trustees upon trust to invest & to pay the 
interest to A. for life & after her death to transfer 
the principal to B. Under a decree, this legacy 
was paid by the trustees into ct., & invested in 
stock, in the name of the Accountant-General, 
previous to the imposition of the duty on legacies 
by 20 Geo. 3, c. 28, B. being then an infant & there- 
fore incapable of discharging the trustees :— 
Held: this was a sufficient appropriation of the 
legacy within the words of 48 Geo. 3, c. 149, 
‘‘ paid, retained, satisfied, or discharged,” before 
Oct. 10, 1808, &, therefore, upon a question arising 
at the time of the principal becoming payable, no 
legacy duty was chargeable in respect of it. 

If exors., being also trustees, shift the property 
from their hands as exors. into their hands as 
trustees, & if there is evidence that they have done 
so, & that they haye paid the interest upon the 
fund so shifted from hand to hand for twenty 
years together, that is undoubtedly an appro- 
priation (LORD ELDON, C.).—HILL v. ATKINSON 
(1816), 2 Mer. 45; 35 HK. RR. 857; sub nom. Hit 
v, ATKINSON, ATKINSON v. H1tn, 3 Price, 399, L. C, 
Annotations :—Distd. A.-G. 7. Wood (1828), 2 Y. & J. 290. 

Folld. Coombe v. Trist (1835), 1 ; 


A.-G. v. Loscombe (1860), 5 H. & N. 564. 
v. Barnewall (1849), 13 Jur. 1041; A.-G. v. Giles (1860), 
. 258. 


5H.& 

322. Before August 31, 1815.]—-One 
S. by his will devised all his real estates, except 
his mtges. in fee, unto W. & J., their heirs & assigns, 
to & upon the uses & trusts therein mentioned, viz. 
to the use of M. & his assigns for life, with re- 
mainder in tail to his issue, with divers remainders 
over; & the said S., testator, by his will gave & 
devised all the residue of his personal estate, after 
payment of debts & legacies, as also all such real 
estates as he was seised of as mtgee. in fee, unto 
W. & M., their heirs, exors., administrators, & 
assigns, upon trust, to convert the whole of the 
said residue into money, & to lay out & invest the 
same, as soon as conveniently might be, in the pur- 
chase of real estate, to be conveyed to the said W. 
& J., the trustees of his real estates, their heirs & 
assigns, to & upon the same uses & trusts as were 
thereinbefore declared of & concerning his real 
estates; & testator thereby declared, that until 
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such purchases were made, his said _cxors. should 
place out or continue all the said residue at interest, 
in the names of his said exors., on mtge. of real 
estate; or if the same should not offer, that the 
residue should be placed out at interest in the 
public funds, & the interest & dividends were 
directed to be paid to the persons to whom the 
rents & profits of the real estate therewith to be 
purchased would belong by virtue of his will. 
Testator appointed the said W. & M. his exors., & 
died in 1791, when they took upon themselves 
the execution of the will. The residue amounted 
to £14,000, & was invested in mtge., in the names 
of the exors., before the year 1796,’& before 1796 
Act, after which W. died & M. who enjoyed the 
interest during his life, became the surviving 
exor. M. died without issue in 1825, & appointed 
H. & R. his exors. The money was never applied 
in the purchase of real estate; & H. & KR., the 
exors. under the will of M., on Jan. 26, 1832, paid 
the residue of the personal estate of S., the original 
testator, to J., he being the person entitled to it 
under S.’s will :—Held: this was a legacy given 
by the will of a person dying before Apr. 5, 1805, 
& paid, satisfied, or discharged after Aug. 31, 
1815, within 1815 Act, & was liable to the payment 
of legacy duty under that Act. 

There is no exception, therefore, to be found in 
favour of any actual interest for whatever length 
of time it might have been vested provided it was 
not actually reduced into possession & the exor. 
fully exonerated before Aug. 31, 1815 (LoRD 
ABINGER, C.B.). 

It is clear that if a legacy passing to several 
persons in succession, according to the directions 
of a will, can be properly said to be paid & satisfied 
to each of them in turn, the wordg of the schedule 
& of 1796 Act, which provides for such cases, may 
apply to the last of these payments, if made after 
Aug. 31, 1815, although one or more of the first 
payments may have taken place before that date 
(LorD ABINGER, C.B.).—-A.-G. v. HTANCOCK (1837), 
2M. & W. 563; Murp. & H. 159; 6 L. J. Ex. 
168; 150 E. R. 882. 

323. Duty not a professional disbursement—By 
solicitor.;—-The town agents of a country solr., in 
passing the accounts of an administrator, paid 
four sums amounting to £11 8s. 6d. at the Stamp 
Office for legacy duty & stamps. These were 
included by the country solr. in his bill of fees & 
disbursements, but upon taxation they were struck 
out, by which the bill was reduced more than one- 
sixth. Upon a petition asking for liberty to 
except to the taxing master’s certificate :—Held : 
(1) the payment for legacy duty & stamps could 
only be made as agent, & it was not a professional 
disbursement ; (2) it ought to be inserted in the 
cash account, & not in the bill of fees & disburse- 
ments; (3) the taxing master was right, & the 
petition would be dismissed without costs.—Re 
Haiau (1849), 12 Beav. 307; 19 L. J. Ch. 793 15 
L. T. O. S. 129; 14 Jur. 340; 50 BE. R. 1079. 


Annotations :-—As to (1) & (2) Consd. Re Lamb (1889), 23 
Q. B.D. 5. Refd. 2te Kingdon & Wilson, {1902} 2 Ch. 242. 


SrEctr. 2.—LEGACIES AND SUCCESSION UPON 
INTESTACY. 
SUB-SECT. 1.—WHAT 18 A TESTAMENTARY 
INSTRUMENT, 
See, generally, WILLS. 
324. Voluntary deed reserving power of revoca- 
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tion—Deed not delivered—-Confirmed by will.|— 

If a man give, by deed, his leasehold & personal 

property to trustees for the use of himself for life 

& of several persons therein named at his death, 

with a power of revocation reserved—never having 

parted with the decd or with any part of the 
property during his life—& confirming, in most 
respects such disposition of it by will at his death, 
those two instruments will be considered as to be 
taken & construed together as testamentary instru- 
ments & the property passing under them will 

pass as legacies, & be subject to duty.—A.-G. v. 

JoNES & BARTLETT (1817), 3 Price, 368; 146 

K. R. 291. 

Annotations :-—Dbtd. Sheldon v. Sheldon (1844), 1 Rob. 
Eccl. 81. Mentd. Tompson v. Browne (1834), 3 My. & K. 
32: Doe d. Cross v. Cross (1846), 15 L. J. Q. B. 217; 
Jeffrics v. Alexander (1860), 8 H. L. Cas. 594; Patch v. 
Shore (1862), 2 Drew. & Sim. 589 ; In the Goods of Robinson 
(1867), L. R01 P. & D. 384. 

325. --—.]—-An instrument, vesting property 
in trustees for the benefit of the grantor for his 
life, & after his decease for the benefit of other 
persons, with a power of revocation, is not testa- 
mentary, &, consequently, not liable to the pay- 
ment of legacy duty.—TOMPSON v. BROWNE (1835), 
3 My. & K. 32; 5L. J. Ch. 64; 40 E.R. 13. 
Annotations :—Consd. Sheldon v. Sheldon (1844), 1 Rob. 

Heel: 81. Refd. Jeffries v. Alexander (1860), 8 H. L. Cas. 

dud. 

326. Irrevocable mutual settlement—-Subject to 
paying debts of party dying.|—-An instrument may 
pass property from the dead to the living, & yet 
not be testamentary, or subject to legacy duty. 
Upon a recital of mutual love & affection, five 
inaiden sisters, by a written instrument, conveyed 
& assigned ‘‘ from them & their heirs severally to 
& in favour of each other, & to the heirs & assignees 
of the last survivor,” all property then belonging 
to them, & all property to which they should be 
entitled at their death, transferring the whole 
““from them severally, & from the predecessor & 
predecessors, to & in favour of themselves jointly, 
& the survivors & survivor of them,’ with power 
of administration, & with an obligation to pay 
all debts of the sisters predeceasing :—Held: this 
instrument was not testamentary & duty under 
stamp laws was not demandable.—BRown v. 
oe ADVOCATE-GENERAL (1852), 1 Macq. 79, 








327. Covenant to pay sum to charitable trust— 
Subject to debts & legacies—Deed not delivered.]— 
A. being possessed of some pure personalty, but 
of considerable property in mtges., executed some 
years before his death an indenture, by which, 
declaring a wish to found certain charities, he 
covenanted to pay, or that if he did not pay during 
his lifetime, his exors. should, within twelve 
months after his death, subject to his debts & 
legacies, pay to certain persons therein named the 
sum of £60,000, to be invested in their names on 
the trusts thereby declared; the trusts were 
charitable trusts. This deed was never enrolled 
in Chancery. On the same day he made a will 
giving certain legacies, & appointing exors., most 
of whom were the persons named in the decd. 
These papers were never communicated by him 
to anybody. Just before his death he caused the 
papers to be produced from his drawers, & handed 
them to the persons attending his death-bed. 
They were ticd up with a memorandum which 


ESTaTe AND OTHER Draru DUTIEs. 


declared that they had been prepared in that form, 
under advice, to save the legacy dutics, & in order 
that if probate duty was paid in the first instance 
it might be got back again in consequence of the 
covenant creating a debt to be paid out of the 
assets :—Held : the indenture was a decd & not a 
testamentary paper. 

The fact that the deed was never delivered to 
any one; that its real nature was never stated ; 
that it could be, if not formally revoked, at least 
effectually rendered unavailable, by the mere 
gift of the whole sum in legacies, or by the general 
gift of residue; all these things show that it is a 
gift to take effect only after the death of testator, 
&, being a gift of real assets so to take effect, but 
not being so cxecuted as the statute requires, it is 
void (per CUR.).—JEFFRIES v. ALEXANDER (1860), 
8 H. L. Cas. 594; 31 L. J.Ch. 9; 21. T. 748 5 24 
J.P. 643; 7 Jur. N.S. 221; 11 E.R. 562, H. L. 


Annotations :—Refd. Re Robson, Kmloy v. Davidson (1881), 
19 Ch. D. 156. Mentd. Marsh v. A.-G. (1860), 3 L. T. 
615; Patch v. Shore (1862), 2 Drew. & Sin. 589 5) Richards 
v. Davies (1862), 13 C. B. N.S. 69; Brook v. Badley 
(1867), L. ht. 4 Kiq. 106; Coleman v. Lianeclly Ry. & Doek 
Go. (1867), 17 L. T. 863 Vox v. Lownds (1875), lL. Wh. 
Kq. 453; Cotton ». Imperial & Foreign Agency & Invest- 
mncnt Corpn., (1892) 3 Ch. 454. 


SUB-SECT. 2.—THE LEGACY. 

328. Forgiveness of a debt.|—The forgiveness 
of a bond debt by will is a legacy, &, as such, is 
liable to the payment of legacy duty ; but where 
a specific sum is bequeathed or a specific debt 
forgiven, which is known & ascertained at the time 
of testator’s death, legacy duty is not payable 
upon the interest accruing in respect of such debt 
or sum of money, between the time of such death 
& the period when the exors. close their accounts. 
The obligee of a bond, after the death of the 
principal therein, but during the life of the surety, 
who was his brother, made his will, containing the 
following directions relative to the bond: ‘1 
hereby forgive the bond debt, both principal & 
interest, due to me, & entered into by J. & my 
brother H., with & for him, for the said J.’s paying 
me the principal sum of £4,000 & interest, at £4 
per cent., ctc., & do order the said bond, at my 
decease, to be delivered up & cancelled.’ The 
interest upon the bond was paid up to the death 
of testator, whom his brother survived :—Held : 
this was a legacy whereon legacy duty was payable 
by H., testator’s brother, but upon the principal 
sum only, & not in respect of interest accruing 
subsequent to testator’s death.—A.-G. v. HoL- 
BROOK (1823), 3 Y. & J. 114; 12 Price, 407; 148 
KE. R. 1115. 

329. When irrecoverable by law.|—Ly 
agreement made in 1794, £8,000 stock was trans- 
ferred by QO. to H., upon the terms that H. should 
repay the money produced by the sale of it or 
replace the stock at the option of O., & in the 
meantime pay interest at the rate of 5 per cent. ; 
the loan was secured by bond, mtge., & a deed of 
covenant. O. & H. being dead, EK. being the 
legatee & heiress, but not the personal repre- 
sentative of O., & J. being the devisee of H., J. 
applied to Ii. to assist him to raise money, which 
E. agreed to do on having a security for the replace- 
ment of the stock. E. accordingly assigned the 
bond mtge., & deed of covenant of 1794, to H. & 
P., by way of mtge., to secure an advance to J., 





incnt is & writing, in whatever form, 
Which remains dormant during the 
life of the grantor, is revocable by him, 
& only comes into operation at his 
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325 1, Voluntary decd reserving power 
of revocation.|--A testamentary instru- 


death.—ADVOCATE-GENERAL v¥. TRAM- 
SAY’S TRUSTEES (1823), 4 L. J. Ex. 
211.—SCOT. 
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& in consideration thereof, J., in 1842, by inden- 
ture, conveyed to HK. the premises comprised in 
the original mtge., together with other lands, by 
way of mtge., with a proviso & covenant to secure 
the transfer to E. of £8,000 stock. E. died, & by 
her will forgave the mtge. debt of 1842 to J. :— 
Held: the mtge. & covenant of 1842 were not so 
connected with the illegal agreement of 1794, as 
to be usurious & void, &, therefore, legacy duty 
was payable on the bequest.-—A.-G. v. HOoLLING- 
WORTH (1857), 2 H. & N. 416; 27 7.. J. Ex. 102; 
29 L. T. O. S. 184; 5 W. R. 684; 157 BE. R. 172. 
aileron :—Mentd. Hyams v. Stuart King, [1908] 2 K. B. 


330. Direction to pay testator’s debts—-When 
statute barred.|—Testator by his will declared that 
one-fifth of the residue of his personal estate should 
be divided amongst certain of his creditors named 
in a schedule to his will. The schedule contained 
both the names of the creditors, & the debts due 
to them respectively :—Held: (1) the partics so 
named in the schedule were not to be considered 
as Iegatees, but strictly as creditors, &, conse- 
quently, the representatives of such as died in 
testator’s lifetime were entitled to the benefit of 
the will ; (2) the direction so given for payment of 
these debts prevented the operation of Stat. 
Limitations ; (3) the fund being insufficient to pay 
the debts in full, & many of the creditors having 
failed to answer the master’s advertisements, 
their shares were to be applicd in further satis- 
faction of the demands of the ereditors who had 
come in, & were not to be distributed amongst 
testator’s next of kin. 

(4) Where a testator revives debts which have 
been barred by Stat. Limitations, he may appro- 
priate a specific fund for their payment, &, if the 
fund is not sufficient, the creditors must take 
ratably.—WILLIAMSON v. NAYLOR (1838), 3 Y. & 
C. Ex. 208 ; 160 EH. R. 676. 

Annotations :—As to (1) Consd. Philips +. Philips (1844), 3 

Hare, 281; Stevens v. King, (1904) 2 Ch. 30. Refd. Cau 

v. O'Connor (1851), 18 L. TT. O. S. 113 Turner v. Martin 

(1857), 7 De G. M. & G. 429; Ashley v. Ashley (1877), + 

Ch. D. 757. As Ww (2) Refd. Courtenay v. Williams 

(1844), 3 Haro, 539; Philips v. Philips (1844), 3 Hare, 

281. As to (3) Refd. Wild v. Banning (1866), L. R. 2 Eq. 

577 ;_ Wilson v. Church (1911), 106 L. T. 31. uta tuo (1) 

Consd. Philips v. Philips (1844), 3 Hare, 281. 

331. When legally extinguished—-By bank- 
ruptcy.|—-A. & B. having been bkpts. in 1882, B., 
the survivor, in 1851, by his will directed his exors. 
& trustces to pay his just debts, including the 
unpaid in full debts proved under the bkpcy., & 
he directed his exors. to pay to the official manager 
of the bkpcy., or to some authorised person to be 
appointed by the Ct. of Ch., in trust for all the 
creditors under the commission so much money 
as would make the dividend on the estate equal 
to 20s. in the pound on all the debts so proved :-— 
Held: the direction to pay must be regarded as a 
bounty, not only in favour of those creditors who 
survived B., but of representative of those who 
predeceased him, & the official assignee of the 
joint estate was entitled to receive the amount 
found due to all the creditors, less the amount of 
legal duty.—TURNER v. MARTIN (1857), 7 De G. M. 
& G. 429; 26 L. J. Ch. 216; 28 L. T. O. S. 349; 
3 Jur. N.S. 397; 5 W.R. 277; 44 KB. R. 168, 1. C. 
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384i. Annuity or rentcharge—Out 
of real estate.}—Theo proprictrix of a 
Janded estate executed a bond of 
annuity in favour of her factor, binding 
hor he & successors in the estate to 
pay him an annuity for his life after her 
docease, declaring her desire that he 
should continue to perform the duties 
of factor without factor fee, but that 
the annuity should be paid to him 











inventory 


even if he should cease to act, whether 
from inability or from his services not 
being required :—Held : 
was a legacy chargeable with legacy on 
duty.—LORD ADVOCATE  ¥v. 
EXECUTORS (1880), 7 R. (Ct. of Sess.) 
483; 17 Se. L. R. 303.—SCOT. 

e. Donatio mortis causa.J—An uncle 
who had made a will in favour of 
his nephew, with the view of savir 

& legacy-dutics, procecde 





332. Direction to pay debts of another.|—(1) 
Where testatrix bequeathed property in trust “‘ to 
pay off the debts of her first husband, as it was her 
will that same should be discharged,’’ & the moneys 
remaining unexpended, to her nephew :-—Held: 
the creditors ought to pay the legacy duty upon 
their several debts. 

(2) The matter having been overlooked in an 
order made by the Ct. of Ch. for the payment of 
the debts :—Held : the exors. who paid the debts 
in full, & then paid the legacy duty, might recover 
the amount from the creditors respectively, in an 
action for money paid to their use.--FOSTER 1. 
LEY (1835), 2 Bing. N. C. 269; 1 Hodg. 326; 2 
Scott, 488; 51. J.C. P. 173; 142 E. R. 106. 
Annotations :-—<As to (1) Expld. Gude v. Mumford (1837), 2 

Y. & C. Ex. 445. Consd. Can v. O’Connor (1851), 18 

L. T. O. 8.11. Apld. Turner v. Martin (1856), 3 Jur. N. 8. 

397. Refd. Williamson v. Naylor (1838), 3 Y. & C. Ex 


208. Generally, Mentd. Wright v. Barncwall (1849), 13 
Jur. 1041; O’Connor v. Haslam (1855), 5 H. L. Cas. 170. 


333. Direction to pay interest on debt not bear- 
ing interest—Legacy as to interest.|—Cookr v. 
TURNER (1850), cited Llanson’s Death Duties, 
6th ed., p. 4723 previous proceedings, sub nom. 
CooKE v. CHOLMONDELEY (1849), 2 Mac. & G. 
18, L. C. 

334. Annuity or rentcharge --Out of real estate.| 
—A.-G. v. JACKSON, No. 480, post. 

335. .| —Lands were devised to the 
use, among others, that M. should take, from & out 
of the same premises, an annuity or yearly rent- 
charge of £500 a year, to be paid clear of all taxes 
& deductions, remainder to S. for life, subject to 
the annuity :—Held: the annuity was to be paid 
clear of legacy duty, & was a charge upon the 
land; &, consequently, S., who had entered into 
possession under the devise to him, & been com- 
pelled to pay the legacy duty on the annuity, 
pursuant to 1805 Act, s. 5, could not recover it 
again from the annuitant.—STow v. DAVENPORT 
(1833), 5 B. & Ad. 359; 2 Nev. & M. K. B. 805; 
110 K. OR. 823. 

Annotations :-—Refd. Wright v. Barnewall (1849), 13 Jur. 
1041: Re De Hoghton, De Hoghton v. De Hoghton, 
[1895] 2 Ch, 517. 

336. Personalty appointed under power — 
General power.}—-A sum of money, appointed by 
will under a power, though not the personal estate 
of the donee of the power, is liable to legacy duty. 
Thus, where by a marriage settlement £20,000 was 
vested in trustees, to pay the dividends to the 
wife’s father for life, & after his death to the 
husband, with remainder to the wife for her life, 
with a power of appointment amongst children, & 
in default of issue, as she should by will appoint, 
in case she died in her husband’s lifetime, or in 
case she should survive him, by deed or will; & 
in default of her appointment, amongst her next 
of kin; & the wife, after appointing this sum by 
will, died in her husband’s lifetime :—Held: legacy 
duty was payable thereon.—Re CHOLMONDELEY 
(1832), 1 Cr. & M. 149; 3 Tyr. 10; 21. J. Ex. 
65; 149 BF. R. 352. 

Annotutions :-—Consd. A.-G. v. Hertford (1845), 14 M. & W. 
284. Refd. A.-G. v. Staff (1833), 4 Tyr. 14; Platt v. 
liouth (1840), 6 M. & W. 756. 

387. -—_—- ——.]—J. by will directed his real 
estates to be sold & converted into personalty ; &, 














(three months 
gradu rd 
name al 


before his death) 
to transfer to his nophew’s 
the money he had invested 
deposit-receipts, amounting to 
£41,000, handing the receipts to his 
nephew who applied the interest in 
paying the rent of a farm held by tho 
uncle & nephew jointly & for other 
joint purposes. Subsequently the 
uncle transferred stocks & debentures 
to the nephew. No revenue accrued 
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after giving certain legacies, he thereby vested the 

residue in trustees, for the use of his daughter P. 

for life, with power to her to appoint same by 

will, but expressly excluding from the benefit of 
that appointment certain persons named or in- 
dicated in his will ; & directed, that in default of 
appointment, or so far as such appointment should 
be incomplete, the residue should be held by the 
trustees in trust for the next of kin of D. This 
power was exercised by P. by her will, partly in 
favour of the next of kin of D., & partly in favour 
of other persons :—Held: (1) she must be con- 
sidered to have had, notwithstanding the special 
exclusions in her father’s will, an absolute power of 
appointment, within 1796 Act, &, consequently, 
legacy duty was payable by her appointees, upon 

the bequests made by her, as being, under sect. 7 

ot that Act, bequests made by her out of personal 

estate which she had the power of disposing of ; 

(2) this property, though subject to her power of 

disposal, was not so strictly her own property, as 

to render it, under sect. 18, liable to probate duty 
under her will, as property which she had died 

possessed of or entitled to.—-DRAKE v. A.-G. 

(1843), 10 Cl. & Fin. 257; 1 1. T. O. S. 382; 

Sk. RR. 739, UU. I. 3 affg. S. C. sub nom. PLATT v. 

Routyu (1840), 3 Beav. 257. 

Annotations :—.<As to (1) Consd. Re Wallop’s Trust (1864), 1 
De G. J. & Sm. 656; Re Power, Re Stone, Acworth v. 
Stone, [1901] 2 Ch. 659; O’Grady v. Wilmot, [1916] 
2 A.C. 231. Refd. Jte Hoskin’s Trusts (1877), 5 Ch. D. 
229; He Byron’s Scttlimt., Williams v. Mitchell, [1891] 
3.Ch. 474; Re Orlebar, Wynter v. Orlebar, [1908] 1 Ch. 

As to (2) Refd. Custance v. Bradshaw (1845), 4 
Hare, 315; Ewart v. lewart (1853), L Eq. Rep. 536; 
Re Vhilbrick’s Setthnt. (1865), 5 New Rep. 502; Stamp 
Duties Comr. v. Stephen, [1904] A. CG. 137. Generally, 
Mentd. O’Connell v. J. peat 11 Cl. & Fin. 155; Matson 
vt. Swift (1845), 14 L. J. Ch. 3545; Perry’s Exors. v. R. 
(1868), L. R. 4 Exch. 27; He Fearnsides, Baincs v. Chad- 
wick (1902), 72 L. J. Ch. 200. 

338. Limited power.|—Testator by will, 
directed a settlement of his estates to be executed 
containing a power for the tenant for life by deed 
or will to charge the estates with an annuity for 
the benefit of his wife. The donee by his will, in 
execution of that power, charged the estates with 
the payment of the annual sum of £2,000 to 
his wife during her life in lieu, bar, & satisfaction 
of her dower, which she accepted :—Held: this 
annuity was “a gift’? subject to legacy duty 
under 1805 Act, s. 4. & not a purchase for a 
valuable consideration. —HENNIKER (LORD) v. 
A.-G. (1852), 8 Exch. 257; 22 L. J. Ex. 41; 20 
i. T. O. S. 180; 16 Jur. 11485 155 I. R. 1343, 
dix. Ch.3 affg. S. C. sub nom. A.-G. v. HENNIKER 
(Lorp), 7 Exch. 331. 

a ioe -—Folld. Sweeting v. Sweeting (1853), 22 L. J. Ch. 


339. .|—Testator gave to his son 
certain real estates, with power to appoint to any 
woman they might respectively marry a jointure 
in bar of dower :— Held: an appointment under 
this power was a gift within 1805 Act, & liable to 
legacy duty. 

_It may be a question whether, if there were a 
gilt of a legacy out of personalty, on a condition 
the performance of which would cause something 
to be returned to the personal estate of testator, 
whether there the duty would be payable on the 
whole legacy, or whether there would be a deduc- 
tion in respect of the difference (KINDERSLEY, 











from tho stocks during the few months 
the uncle survived, but interest on the 
debentures was reccived by the 
nee agent & placed to his credit, : 
—Held; in transferring the sums on 


deposit-receipt to tho 
unclo had been moved by an animus & 
donandi, but as there was no change 
in the application of the income, the 
inference was that the animus was 
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V.-C.).—-SWEETING v. SWEETING (1853), 1 Drew. 
3381; 22 L. J. Ch. 441; 20 L. T. O. S. 288; 17 
Jur. 123; 1W.R.121; 61 4H. BR. 331. 

Annotations :—Refd. Cullen v. A.-G. for Ireland (1866), 12 
Jur. N. S. 531; Re Thoricy, Thorley v. Massam (1891), 60 
L. J. Ch. 537. 

340, ——- ——.|—-A.-G. v. Astor, No. 33, ante. 
341. Gift under condition.;—e Kirk, KIRK 

v. Kink (1882), 21 Ch. D. 481; 47 L. T. 36; 31 

W. XK. 94, C. A. 

342. Annuity in bar of dower.|—HEN- 

NIKER (LORD) v. A.-G., No. 388, arte. 
343 .|—-SWEETING Uv. 





SWEETING, 








No. 339, ante. 

344, Condition involving repayment to 
testator’s estate—Duty chargeable on balance.]— 
SWEETING v. SWEETING, No. 339, ante. 

345. .|—A manufacturer, by 
his will, gave his factory & business to trustees 
upon trust to carry on the business in conjunction 
with his son, & declared that, while the trustecs 
should be carrying on the business, cach of them 
should receive the annual sum of £250 out of the 
profits thereof, & that, while his son should be 
managing the business in conjunction with the 
trustees, he should be entitled to the said annual 
sum of £250 more :—Held: the sums received by 
the trustees & by the son, in pursuance of these 
directions, were legacies, & liable to legacy duty 
under 1845 Act, s. 4. 

It is a gift on condition, which is just as much a 
taxable legacy as a legacy to an exor. for his 
trouble in winding up the estate (LINDLEY, I...J.). 

If he could give the subsequent profits of his 
business, it follows as a matter of course, he could 
give an annuity out of the subsequent profits of 
his business. Therefore, the subsequent profits 
of his business out of which this annuity was to 
come, were beyond all question his personal estate 
which he could deal with. They were, in truth, 
the fruit of the business which belonged to him 
(Kay, L.J.). 

The argument was also put thus: Supposing, it 
was said, testator had made a gift of £5,000 to his 
son, not upon condition of his giving valuable 
services, but upon condition of his reicasing a debt 
of £2,000 which testator owed him. Then it was 
said, surely the son would not have to pay the 
duty on the whole £5,000. I do not know how 
the office would deal with that. But it seems to 
me probable that he would not. Why? For 
this simple reason: Jn that case the residuary 
estate would be increased by the £2,000, which 
otherwise would have to be paid out of it. The 
residue would pay increased duty—namely, the 
duty payable on that sum of £2,000, so that if the 
legatee were made to pay the duty on the whole 
fund, the estate would have to pay the duty twice 
over (Kay, L.J.). — Re TuH0oRLEY, THORLEY v. 
MassamM, He THORLEY, THORLEY v. MAssAM, 
[1891] 2 Ch. 613; 60 L. J. Ch. 5387; 641. 7.515; 
39 W. R. 5653; 7 T. L. R. 479, C. A. 


Annotations :—-Refd. A.-G. v. Wendt (1895), 65 L. J. Q. B. 
54; Re White, Pennell v. Franklin, [1898] 1 Ch. 297; 
Re Salmen, Salmen v. Bernstein (1912), 107 L. T. 108; 
Baxendale v. Murphy, [1924] 2 K. B. 494. Mentd. Re 
White, Pennell v. Franklin (1898), 78 L. T. 770. 


346. Provision of home for children.|— 
A.-G. v. SHARPE (1891), 7 T. L. KR. 558, C. A. 

347. Carrying on testator’s business.|— 
Re THORLEY, THORLEY v. MAssaAM, Re THORLEY, 
THORLEY v. MassaM, No. 345, ante. 























donandi mortis causa & not absolute, 
legacy-duty was duce. — Lorp 
ADVOCATE v. GALLOWAY (1884), 11 
R. (Ct. of Sess.) 541; 21 Sa L. kh, 
390.—SCOT. 


nephew the 


Part LV. --Lecacy Dury. 


348. Legacy to executor—In return for work as 
executor.) —fe THORLEY, THORLEY v. MAssaM, Lic 
THORLEY, THORLEY v. MAssAM, No. 345, ante. 

349. Solicitor executor---Profit costs.|-~ 
A solr. who is the sole exor. & trustee of a will 
is not entitled to his profit costs of acting as solr. 
to the estate if it turns out to be insolvent, even 
though the will contains the usual clause empower- 
ing him to charge for work done; for the clause 
being in effect a legacy of profit costs to the solr. 
he cannot claim it as against creditors. 

It is a legacy, & chargeable as such with legacy 
duty (KEKEWICcH, J.).—Re WHITE, PENNELL v. 
FRANKLIN, [1898] 1 Ch. 2897; 67 L. J. Ch. 1389; 
77 L. T. 793; 46 W. RR. 247; 42 Sol. Jo. 200 ; 
affd., [1898] 2 Ch. 217, C. A. 

Annotations :—Consd. Re _Salmen, Salmen_v. Bernstein 
(1912), 107 L. ‘I. 108. Refd. Re Brown, Wace v. Smith 
(1918), 62 Sol, Jo. 487. 

350. Gift of property of legatee—tElection by 
legatee to surrender.|—Under 1796 & 1805 Acts 
no legacy duty is payable on the value of personal 
estate given up by one legatee to another under 
the doctrine of election ; but where testator devises 
his own real estate to A., & bequeaths A.’s personal 
estate to B., the legacy duty is payable on the value 
of the personal estate so charged on testator’s 
real estate.-—LAURIE v. CLUTTON (1852), 15 Beav. 
13L; 21 4. J. Ch. 226; 19 72 T. O. S. 3435 16 
Jur. 825; 51 1K. R. 486. 
aunotatan :—Refd. A.-G. v. Wyndham (1862), 8 Jur. N.S. 





lection generally, see Hqurry, Vol. XX., pp. 403 
et seq. ; 

351. Legacy to satisfy covenant in marriage 
settlement-—Of specific sum.|—-Where a father 
covenanted in his son’s marriage settlement, by 
will or otherwise, in his lifetime, to settle £3,000, 
to be charged upon all real & personal property 
of which he should at or immediately before his 
death be seised or possessed, so as, immediately 
after the decease of the survivor of himself & wife, 
to become well & effectually vested in the trustees 
of the settlement, upon trust for the son’s widow 
& the issue of the marriage :—-/eld: it created a 
specialty debt, to be proved accordingly in the 
administration of the father’s estate. —HYRE v. 
Monro (1857), 8 K. & J. 3055 26 1. J. Ch. 757 ; 
301. LT. O.S. 613 3 Jur. N.S. 584; 5 W. BR. 870; 
69 H.R. 1124. 

Annotations :-—Refd. Graham vv. Wickham (1863). 32 
L. J. Ch. 639. Mentd. Patch v. Shore (1862), 11 W. RR. 
142; Keays v. Gilmore (1874), 22 W. 1. 465, 

352. .|--A covenant in a marriage 
settlement to bequeath a legacy of not less than 
£2,500, constitutes a specialty debt for £2,500, & 
is not merely payable out of such assets as are 
applicable for the payment of legacies.-—GRAHAM 
v. WICKHAM (1863), 1 De G. J. & Sm. 4743; 2 
New Rep. 410; 32 L. J. Ch. 639; 8 L. T. 679 ; 
9 Jur. N.S. 7023; 11 W. R. 1009; 46 KK. R. 188, 
di JJ. 

353. —-—- Of share of residue.|—-(1) A trustee 
who accepts office at the request of a cestui que 
lrust is entitled to be indemnified by that cestui 
que trust personally against all loss which may 
accrue in the proper execution of the trust. 

(2) Notice of a remote contingent liability on the 
part of a testator is not sufficient to prevent his 
exor. from distributing his residuary estate; & if 
the exor. distributes with such notice, & the 
liability afterwards ripens into a debt, he will be 
entitled to call on the residuary legatees to refund. 
The exors. of a testator had during his lifetime, & 
at his request, become trustees of a deed, whereby 
certain shares in an unlimited co. were settled on 
a tenant for life, with remainders over. While 
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the co. was a going concern, & believed to be per- 

tectly solvent, they distributed the residuary 

estate; aftcrwards the co. was ordered to be 
wound up. Large calls were made in respect of 
the shares, & the remaindermen all disclaimed :— 

Held: the trustees & exors. were entitled to be 

indemnified out of testator’s estate, & to call on 

the residuary legatees to refund. 

(3) A person who has covenanted to bequeath 
or otherwise provide that a share of his estate 
shall go to the covenantee fulfils his covenant by 
bequeathing the share to the covenantee, who then 
stands in the same position as any other legatee. 
The above-mentioned testator had, by the scttle- 
ment made on the marriage of one of his daughters, 
covenanted to bequeath or otherwise provide that 
a certain share of his residuary estate should go 
to her; & it was by the same settlement agreed 
that such share should be paid to the trustees & 
held by them on the trusts of the settlement. 
Testator accordingly bequeathed the proper share 
to his daughter, & it was paid by the exors. to the 
trustees of the settlement :—Held: the trustees 
were liable to refund equally with the other 
residuary legatees. 

The covenant by J. was simply that he would 
bequeath by will, or otherwise provide, that this 
share of residue should come to Mrs. B. He did 
bequeath it by will, & he therefore fulfilled his 
covenant. The effect of the bequest by will was 
to make the lady a residuary legatee, & nothing 
else (JESSEL, M.R.). 

(4) An exor. who compels a legatce to refund 
can recover only the capital sum which he has paid 
to the legatee, without any intermediate income.— 
JERVIS v. WOLFERSTAN (1874), L. R. 18 liq. 18; 
43 L. J. Ch. $09; 30 1. T. 452, 

-lnnotations :-—As to (1) Refd. Fraser v. Murdoch (1881), 6 
App. Cas. 855; Hobbs v. Wayct (1887), 36 Ch. D. 256; 
Hosegood v, Pedler (1896), 66 L. J. Q. B. 18; Re Nixon, 
Gray v. Bell (1904), 73 L. J. Ch. 446 ; Matthews v. luggles- 
Hrise, }1911}] 1 Ch. 194. 48 to (2), (3), & (4) Consd. Ie 
Knott, Bax v. Palmer (1887), 56 L. J. Ch. 318. Refd. 
Whittaker v. Kershaw (1890), 45 Ch. D. 320.) Generally, 
Mentd. A.-G. v. Smith (1892), 66 L. I. 857, 

354. Profits of business.|-—/te THoriiEy, THor- 
LEY v. MASSAM, J?e THORLEY, THORLEY v. MASSAM, 
No. 345, anle. 

355. Annuity—-Charged on property of annui- 
tant.|—A testator devised certain estates to the 
use of trustees for the term of 500 years, &, subject 
thereto, to the use of other trustees, to preserve 
contingent remainders, with remainder to the 
first & other sons of C., then an infant, with divers 
remainders over, & he directed that the trustees 
of the term should, after paying certain annuities, 
apply so much of the rents & profits of the estates 
as they should think fit, not exceeding in any one 
year a certain amount, in aid of another fund, to 
the maintenance & education of C., until she should 
attain 21 or marry, & that they should accumulate 
the surplus rents & profits for the benefit of CU. 
when she should attain 21 or marry, & if she should 
die under 21 & unmarried, then for the benefit of 
the parties entitled under the subsequent limita- 
tions of the estates, & that upon her attaining 21 
or marrying, they should, during her lifetime, pay 
the surplus rents, after payment of the annuities, 
to her for her separate use :—Held: the sums 
annually applied out of the rents & profits, under 
the trusts of the term, to the maintenance & educa- 
tion of C. until her marriage were not liable to 
legacy duty.—SHIRLEY v. FERRERS (EARL) (1842), 
1 Ph. 167; 12 L. J. Ch. 111; 6 Jur. 1047; 41 
EK. HR. 595, L. C. 

Annotation :—Distd. Re De Hoghton, De Hoghton v. De 
Hoghton, [1896] 1 Ch. 855. 


356. Out of future profits of business.]— 
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Sect. 2.—Lrgacies and succession upon titestacy: 
Sub-sects. 20.5 & 4.| 
THORLEY, THORLEY uv. MASSAM, 7c THORLEY, 

Thorney v. Massam, No. 345, ane. ; 

357. --- ~- Charged on estate of another person.| 
—A testator who died in 1876 devised real estate 
to trustees for a term of 500 years, & subject 
thereto, on limitations under which A. became 
tenant for life. The trusts of the term were to 
raise & pay out of the rents & profits of the estate 
an annuity to the person who should, subject to 
the term, be entitled to the rents & profits; & 
testator declared that, subject thereto, the trustees 
should, during 21 years from testator’s death, 
accumulate the rents & profits & invest them in 
land to be scttled to the same uses; & after the 
determination of the 21 years should pay the rents 
& profits to the person for the time being entitled 
to the hereditaments comprised in the term :— 
Held: as A. during the period of 21 years had in 
effect a mere charge upon the estate of another 
person, legacy duty & not succession duty was 
payable on the annu'ty.--Re De IloGHTon, DE 
HoGutron v. DE Hoarron, [1896] 1 Ch. 855 3 65 
I. J. Ch. 528; 74 1a. VT. 2973 44 W. 1. 5503 12 
TL. R. 8043 40 Sol. Jo. 402, ©. A. 
Annotation :-—Mentd. Re Llewellyn, Llewellyn v. Llewellyn, 

fi91T] 1 Ch. 451. ; 

Donatio mortis causa.|—~See, now, 1815 Act, 
S. 





SUB-SECT.. 3.—SUCCESSIONS UPON INTESTACY. 
See 1815 Act, S. 2. Sched *9 Part Il. 


SuB-sEcY. 4.--PERSONAL ESTATE. 

Conversion generally, see Equiry, Vol. XX., 
pp. 335 ef seq. 

358. Proceeds of sale of real estate—-Express 
direction to sell— Property taken In specie.j—(1) A 
bequest of real property to trustees to be sold, & 
the profits to be deemed part of the residue of 
testator’s estate, or go in aid, if necessary, of the 
rest of his property, in discharge of his pecuniary 
legacies, given cither by his will, or any codicil 
thereto, is Hable to the legacy duty imposed hy 
1808 Act, although the residuary legatee took the 
property in statu quo, & the trustees did not con- 
vert it into money by sale, according to the 
directions of the will, there being no claim to 
render such sale necessary. 

(2) The subject of such a bequest would be 
considered, in equity, as personal property, & 
would go, in case of the legatee’s death, to personal 
representatives.—A.-G. vv. Wonmeorp (1815), 1 
Price, 426; 145 Ie. R. 1451. 

“innotations :— Asto istd. fée EK 8 (1835 4 

206, Refd ; Advocate-Ceucral (onaye Tenia: 

& H.159; ALG. Manglen (1839) BM. &e Wego? 

359. —~— ---—.|-—A_ testator devised, by 
two testamentary papers, his real & personal 
estates to trustees. In the first paper he declared 
the trusts, & among others he created a power of 
sale in the following terms: ‘ To sell & dispose of 
the lands, mills, teinds, woods, fishings, messuages, 
tenements, & hereditaments, & others hereby 
generally & particularly disponed to them, etc., on 
such conditions & at such prices as they shall 
think fit.” To render these sales effectual, he 
granted full power to convey, etc. The aper 
then went on thus: ‘‘ Declaring always, etc., that 
my said trustees shall by their acceptance hereof 
be bound & obliged, after the sale of the said 
lands, teinds, & others before disponed, which I 
recommend to them to be done as soon as con- 


a 


\ 
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venient after this trust opens upon them, to 
satisfy & pay all my lawful & just debts,” etc. 
By a second testamentary paper reciting the first, 
he said that by the recited paper he had disposed 
of his heritable & movable estates to trustees on 
the trusts therein mentioned, & ‘‘ Amongst others, 
my trustees are required to turn my means & 
effects, thereby conveyed in trust, into money ”’ ; 
& he gave directions accordingly. He further 
directed, that in case he should die leaving an heir 
of his body, his trustees should employ the trust 
funds for the use of such heir; & that as soon as 
such heir should attain majority or be married, 
the trustees should ‘‘ denude themselves of the 
whole trust & funds ”’ in favour of such heir, but 
to return to the trustees in case of failure of heirs 
of his body, without disposing of the same :— 
Held: (1) the testamentary papers must be con- 
strued as amounting not merely to a power of 
sale for the purposes of the trust, but to a direction 
to sell in case testator should die without leaving 
any heir of his body living at the time of his 
death; (2) therefore, though in fact the real 
estate was not sold, the positive direction to sell 
rendered it liable to the legacy duty.—-W1LLIAMSON 
v, ADVOCATE-GENERAL OF SCOTLAND (1843), 10 
Cl. & Fin. 1; 8 E.R. 641, H. 1. 

Annotations :—.41s to (2) Folld. A.-G. v. Lomas (1873), 29 


uP. 749 Refd. A.-G. v. Wyndham (1862), 8 Jur. N.S. 
1182. 
360. ——— —-—-.]— (1) J., bv his will, gave his 


lands, etc., unto trustees, in trust for the benefit 
of his children on their attaining the age of 
2) years, & authorised his trustees to sell such of 
his lands, ete., in the will mentioned as they 
might see fit & to invest the monies in any way 
which might appear unto them best & to pay 
such sums as they might think right for the proper 
maintenance & education of the children. In an 
administration suit the estates were directed to be 
sold :—Held: legacy duty was payable on the 
proceeds, & succession duty was payable on the 
dower to which the widow was entitled out of a 
certain portion of the estate. 

(2) Where a testator directs a sale of real estate 
or it takes place under a power, legacy duty is 
payable ; but where property is sold under the 
direction of the ct., legacy duty is not payable. 
HARDING v. HARDING (186]), 2 Giff. 597; 7 
Jur. N.S. 906; 66 E. R. 250. 
sen eetia s— 18 to (1) Refd. A.-G.v. Noyes (1881), 8 QO. B.D. 





361. -——- —---— Failure of purposes of will.|-— 
When a will contains an absolute trust for the 
conversion of land, &, by reason of the failure of 
the limitations of the proceeds contained in the 
will, testator’s heir takes the undisposed-of 
interest, he takes it as money, & on his death 
probate duty is payable upon it, although the land 
still remains unsold. C. by his will directed his 
real estate to be converted, & the proceeds with 
his personalty to be held in trust. for the payment 
of debts & legacies, &, as to the residue, on certain 
trusts which failed. Testator’s heiress, M., be- 
came, by reason of the failure of the last-mentioned 
trusts, entitled to the proceeds of the real estate. 
She died under 21, & at the time of her death the 
real estate was unsold :—Held: tle interest which 
M. took as heiress of C. was taken by her as money, 
& probate duty was payable by her administrator 
in respect of it.—A.-G. v. Lomas (1873), L. R. 9 
Kxch. 29; 43 L. J. Ex. 32; 29 L. T. 749; 22 
W. R. 188. 


Annotations :—Consd, Re Richerson, Scales v. Heyhoe, [1892] 

1 Ch. 379; A.-G. v. Dodd, [1894] 2 Q.B.150 Refd. A.-G. 

v. Hubbuck (1883), 10 Q. B. D. 488; A.-G. vw. Ailesbury 

1887), 12 App. Cas. 672. Mentd. te Hopkinson, Dyson ¥, 
Jopkinson, [1922] 1 Ch. 65. 
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362. .|—Where freehold property is, 
by the doctrine of equitable conversion, to be 
considered as personalty, it is liable to probate & 
legacy duty.—Jn the Goods of GUNN (1884), 9 
hae 242; 538L. J. P.107; 493.2. 72; 33 W.R. 
Annotations :—Consd. A.-G. ». Dodd, [1894] 2 Q. B. 150. 

efd. A.-G. v. Ailesbury (1887), 12 App. Cas. 672; Re 

Berehtold, Berchtold v, Capron, [1923}] 1 Ch. 192. 

363. ——--- Direction not imperative.|--- A testa- 
tor devised real estates to trustees for the benefit 
of several parties for life, & after their deaths to be 
distributed amongst their children, etc., & the 
will contained a power by which testator directed 
that it should be Jawful for the trustees to sell the 
same, or part, etc., ‘‘as shall appear most ex- 
Paes to any trustee or trustees for the time 

cing, towards the management of iny property 

& atfairs.’? Some portion was sold shortly after 

testator’s death, because, being suitable for build- 

ing, it was advantageous to the estate to sell it; 

«& the remainder, after being subject. to the trusts 

for ten years, was sold under an order of a ct. of 

equity in a cause :—Held: the money arising from 

neither sale was liable to legacy duty.—Re Evans 

~ "1, & R. 206; 5 Tyr. 660; 4 L. J. Ex. 
89. 

Annotations :—Consd. A.-G. v. Simcox (1848), 1 Exch. 749. 
Expld. A.-G. v. Metcalfe (1851), 6 Exch. 26. Refd. 
Williamson v. A.-G. (1843), 10 Cl. & Fin. 1; A.-G. v. 
Wyndham (1862), 11 W. R. 185. Mentd. Fletcher v. 
Fletcher (1844), 4 Hare, 67. 

364. Duty payable on part sold.|— 
A testator, by his will, after giving certain legacies, 
gave, devised, & bequeathed unto his exors., their 
heirs, exors., & administrators, all the rest & 
residue of his estate, real & personal, upon trust, 
at such times as they might think fit, to sell, 
convey, or otherwise convert into money the 
same, or any part thereof; & testator directed 
that all the residue of his estate should be invested 
as it should be realised, & should be divided 
ainongst all his children, in such shares & pro- 
portions that his son then born should take four 
shares, any other son or sons which he might have 
should take three shares each, & his daughters 
should take two shares each; but if his son then 
born should die before attaining 21, & without 
leaving issue, testator directed that his next son 
should take four shares, or, if he should have no 
other son, then that his eldest daughter should 
take three shares ; & he directed that in the event 
of any of his children dying under 21 & without 
leaving issue, his or her legacy or share should be 
considered as having lapsed; & that in case any 
of his daughters should marry under 21, his trustees 
should settle her fortune upon such trusts, etc., as 
were specified in the will of his, testator’s father, with 
respect to certain bequests of personal property to 
the sisters of the said testator therein contained ; 
& testator directed that his trustees should have 
full power, in making such sales as in the said will 
were directed, to resort to either public or private 








PART IV. SECT. 2, SUB-SECT. 4. 

363 i. Proceeds of sale of real estate— 
Direction not imperative.|—Testator He 
conveyed his whole estate, heritable 
& movable, to trustees; the free 
residue, after payment of debts & 
legacies, to be divided between his 
children in equal shares. The trustees 
had power either to sell or retain the 
property as they should consider 
advantageous, & if they resolved to 
dispose of it, power to invest the 
proceeds. The trustees sold the pro- 
perty .at different times, & as funds 
were realised they paid in money to 
the children. Tho remainder of the 
fund was held by the trustees for 





duty, an ex 
testator to 
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behoof of testator’s surviving dar 
& party lent on heritable securities :— 
: the trustees having 

& absolute discretion conferred upon 
them by testator, the character of his 
succession was made dependent on 
their resolution, & they 
excercise of their powers, converte 
estate, it became Hable to legacy duty. 
— ADVOCATE-GENERAL 
oe 18 Dunl. (Ct. of Sess.) 636.— 


° But conversion into 
money the fair meaning of 
To warrant the imposition of legacy 
ress 
rustees to sell is 


sale, & to buy in & re-sell, & to defer any sale so 
long as they might think tit, & of causing any part 
or parts of his, the said testator’s real or personal 
estate to be valued instead of being sold, & of 
allotting such parts to any or cither of his the said 
testator’s children at the amount of the valuation, 
as a part of his or her proportion of his residuary 
estate, but to be considered as personal estate, & 
subject to the trusts in the said will declared 
respecting such proportions of residuary estate. 
Testator, at the time of his death, had one son & 
four daughters. The trustees, after testator’s 
death, sold a large part of the real & personal 
estate, amounting to £180,000, & caused the re- 
maining part of the residue, which consisted of 
real estate, to be valued, & the same was valued 
at £90,000, which was the son’s share of the 
residue, & the sums of £45,000 each, amounting to 
£180,000 were the shares of the daughters. The 
trustees allotted the estate which had been so 
valued at £90,000 to testator’s son, at the amount 
of the valuation, & retained the sum of £180,000, 
the proceeds of the part which had been sold, for 
the benefit of the four daughters :—Held: legacy 
duty was payable upon the amount of the part 
which was actually sold, but not upon the part 
which the trustees had allotted to testator’s son, 
under the discretionary power contained in the 
will.—A.-G. v. MANGLES (1839), 5 M. & W. 120 ; 
2 Horn & H. 74; 3 Jur. 981; 151 E. R. 52. 
Annotations :—Apld. A.-G. v. Simeox (1848), 1 Exch. 749. 
Refd. Buxter v. Brown (1845), 7 Man. & G. 198; A.-G. v. 


Wyndham (1862), 11 W. R. 185; A.-G. v. Ailesbury 
(1885), 14 Q. B. D. 895. 
de- 


365. .\—Where real estate was 
vised to trustees, in trust to convey the same unto 
& among certain persons mentioned in the will, 
in equal proportions, in severalty; &, for the 
purpose of such division & partition, the trustees 
were empowered from time to time to sell all or 
any part of the devised estates, & were to stand 
possessed of the money to arise from such sales, 
in trust for the same persons, share & share alike ; 
& the trustees, accordingly, for the purposes of the 
trust, sold the whole of the devised estates — 
Held: this was “ real estate directed to be sold,’’ 
within 1815 Act, Sched., Part III., & legacy duty 
was payable upon the proceeds of such sale.— 
A.-G. v. SImcox (1848), 1 Exch. 749; 18 L. J..ix. 
61; 10 L. T. O.S. 420; 154 BE. R. 319. 


Annotations :—Retd. A.-G. v. Metcalfe (1851), 6 Exch. 26; 
A.-G. v Wyndham (1862), 8 Jur. N. 8. 1182. 


366. Beneficiary electing to take as 
money.|——Testator devised to trustees his real 
estate in W., upon trust, out of the rents to pay M. 
an annuity of £50, & upon further trust, to pay to 
his grandson the rents for his life, & after his 
decease, upon trust for his children & in default of 
such issue, testator gave all his estates to his 
nephews, their heirs & assigns, for ever, subject 
to the said annuity, provided that it should be 
lawful for the trustees, if thought beneficial to do 
so, to sell his real estate in W., & testator directed 

















hters indispensable, but a power to sell 
becomes as imperative as an express 
direction, when converting into money 
is the fair meaning of the deed.— 
ADVOCATE-GENERAL ¥. BLACKBURN’S 


TRUSTEES (1847), 10 Dunl. (Ct. of Sess.) 
166.—SCOT. 


an ample 


having in 
the 





g: Option given to legatee— 
To buy the real estate—Or take it as 
part of his share.)}—A trustee directed 
that the residue of his estate should 
be divided among his four sons. Part 
of the residue consisted of heritable 
property, which it was declared the 
eldest son should be entitled to take 
at a specific price or value, to be paid 
by him to the trustees, or imputed 
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direction by the 
not 


56 


Sect. 2.—Legacies and succession upon intestacy: 
Sub-sect. 4.] 


that the purchase-monics should be invested by 
the trustees in the purchase or on mtge. of other 
landsin the counties of S. or D., which lands should 
be settled to the same uses; & until the money 
arising from such sale should be so invested, the 
trustees should place in it the public funds, or on 
govt. or real securities in England. Testator 
died, leaving his grandson then an infant, & his 
nephews him surviving. The trustees filed a bill 
in Chancery to establish the trusts of the will & 
take the usual accounts, & a decree was made 
accordingly. The master by his report, found 
that there were no debts due from testator. Sub- 
sequently, the trustees presented a petition in the 
cause, stating that they were desirous that the 
estate in W. should be sold, & the proceeds laid 
out in the purchase of other lands as directed by 
the will & praying that it might be referred to the 
master to inquire whether it would be for the 
benefit of the infant grandson that the estate 
should be sold. An order having been made, the 
master by his report found that it would be bene- 
ficial to sell the estate ; & in pursuance of an order 
of the ct. it was sold, & the proceeds laid out in 
the purchase of Bank annuities. The grandson 
afterwards died without issue, & the interest of 
the nephews expectant on his decease vested in M. 
By a decree in the cause, legacies & costs were 
ordered to be paid, & the residue of the Bank 
annuities transferred to M. :—Held: the fund was 
not subject to legacy duty, since the person entitled 
to it did not take it as personalty under the will, 
but in consequence of his election to receive a 
gift. of real estate in the shape of money.——_MULES 
v. JENNINGS (1853), 8 Exch. 830; 1 CU. L. R. 660 ; 
155 EK. R. 1589; sub nom. HEALE v. KNIGHT, 
MULES tv. JENNINGS, 22 L. J. Ex. 358. 

367. ———.|—Prior to the alteration of 
the law legacy duty was not chargeable upon real 
estate except where its conversion into personalty 
took place under some imperative trust or direction 
to that effect. fence, where the conversion was a 
thing done at discretion, for the convenience or 
benefit of the parties, the claim of the Crown did 
not arise. In such cases the words ‘ to pay ” did 
not necessarily denote conversion. They might 
he taken for * to transfer.” 

As to the power of varying the securities, I must 
observe, that where such a power is not imperative 
on the trustees, but is to be exercised for the con- 
venience & benefit. of the parties, conversion, in 
the sense meant by the statute, does not take place 
(LorD St. LEONARDS).—ADVOCATE-GENERAL Vv. 
SMITH aaa ] Macq. 760, LH. L. 

Annotation :—Refd, A.-G. v. Wyndham (1862), 7 L. T. 386. 





368. --— Direction to sell & invest in other real 
estate.|— MULEs v. JENNINGS, No. 366, ante. 
369. -—-—- Sale by order of court.|—(1) The 


Legacy Duty Acts are to be § sd stric 
+ fevous ot ie tee construed strictly, & 
‘ will empowered the trustces i 
consent of A., to sell the real estate, yee cea 
sufficient sum to answer two annuities. The 
rents being deficient to pay the annuities, the ct. 
ordered a sale out of the produce & £20,000 
Consols were purchased to provide for the annuities. 


towards payment of his share of the 
residue : failing the eldest son ohigeine 
to take the lands, it was directed that 
each of thelyounger sons should have 
the same option; &, in the event of 
none of them choosing to take the 
proporty, that it should be sold & 
the price divided along with the rest 








the sons 


to him :—J/eld : 


of the residue. The e 

to take the Ceoparty | Us Seaie we 

upon it by the tustator was accounted 

for as part of the residue divided among 
: & deducted from the eldest 

son’s share & the pre erty was conveyed 

1G trustee havir 
conveyed the estate in pursuance of the 
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Legacy duty being claimed on the corpus of the 
Consols :—Held: the validity of this claim de- 
pended on whether the sale had taken place 
under the general jurisdiction of this ct., or under 
the power in the will, & the ct. having held the 
former, determined that no legacy duty was pay- 
able.—HOoBSON 7. NEALE (1853), 17 Beav. 178 ; 
1 Eq. Rep. 165; 51 EK. R. 1001 ; previous proceed- 
ings, 8 Exch. 368. 


Annotations :-—Refd. Warding v. Harding (1861), 2 Giff. 
597. Mentd. Armytage v. Wilkinson (1878), 3 App. Cas. 
355. 

370. -——.]—HaAnrpiIna v. HARDING, No. 





360, ante. 

371. Purchase-money of real estate—Bought 
under option given by testator.|—Testator, who 
died in 1811, by his will gave all his freehold & 
copyhold lands to his three nieces, as tenants in 
common in fee simple, subject to certain provisoes 
in case of marriage with the further proviso that 
hig nephew should have the option of becoming 
the purchaser of the whole in fee simple at the 
rate or price of £10,000 £3 per cent. Consols 5 & 
that upon his said nephew investing the sum of 
£10,000 Consols in the name of himself & other 
trustees to be appointed by his said nieces, that 
then & from thenceforth, the use in the said will 
before limited to the said nieces in the said lands 
should absolutely cease & determine, & the said 
lands should forthwith be & enure to the only 
absolute use of his nephew, & that then & from 
thenceforth his said nieces should, on request of 
his said nephew, convey the said lands to the use 
of his said nephew; & testator further declared 
that the said nephew & such other persons should 
thenceforth stand possessed of the said £10,000 
£3 per cent. Consols in trust for his said three 
nieces, & that atter the marriage of all of them, or 
the death of the survivor of them, the said trustees 
should transfer the said principal £10,000 to his 
said nieces & their respective exors., administra- 
tors, & assigns, in three equal shares. The 
nephew in the year 1812, having exercised the 
option given him by testator’s will, entered into 
the possession of the estates, & forthwith thereupon 
transferred the sum of £10,000 Consols into the 
names of himself & two others as trustees for 
testator’s said nieces. The said nephew survived 
both his co-trustees, & died, leaving deft., his only 
son & heir-at-law & exor. under his will, him 
surviving who proved his father’s will, & thereby 
became sole trustee of the said £10,000 Consols 
upon the trusts declared by testator’s will :—~ 
Held: a duty at the rate of £2 10s. per cent. 
upon the said sum of £10,000 Consols became pay- 
able upon the transfer thereof into the names of 
the trustees as directed by the said will, & deft. 
was liable for that duty.—A.-G. v. WYNDHAM 
(1862), 1 H. & ©. 563; 1 New Rep. 100; 82 
I. J. Kx. 1; 71. T. 386; 8 Jur. N.S. 1182; 11 
W.R. 185; 158 E.R. 1008. 

372. Mortgage debt—-Secured on property de- 
volving on legatee.|—A. made a mtge. in fee to 
secure a sum lent to him by the trustees of his 
marriage settlement. On his death, his daughter 
became entitled to the equity of redemption of the 
mortgaged estate as his heir, & under his marriage 
settlement, to the mtge. money. The trustees 
then conveyed the estate to her, subject, expressly, 





directions of the trustee, legacy duty 
was not payable on its value.—LORD 
ADVOCATE v. MEIKLAM (1860), 22 
Dunl. (Ct. of Sess.) 1427.—SCOT. 


h. Estate pur autre vie— Descending 
to heir— Not chargeable with duty.|— 
M. . having an annuity for his own 


the value put 


Part JV.---Leaacy Dury. 


to the equity of redemption, & did not release her 
father’s covenant for repayment of the mohey. 
Afterwards she granted an annuity to M., &, as a 
security for it, conveyed the estate & assigned the 
money to a trustee for him. By her will she de- 
vised the estate, but did not dispose of her personal 
estate :—Held: the money was subject to pro- 
bate & legacy duty.— SwABkry v. SWABEY (1848), 
15 Sim. 502; 11 L. T. 0.8. 410; 12 Jur. 688 ; 60 
i. R. 714. 


Annotation :—Refd. Re Fronch-Brewster’s Scttlmts., Walters 
”. Krench-Brewster, [1904] 1 Ch. 713. 


See, now, Customs & Inland Revenue Act, 1888 
(c. 8), 8. 21 (2). 

373. Tolls of lighthouse.]|—The profits arising 
from the tolls received under a grant of a light- 
house, are in the nature of realty, & not liable to 
either probate or legacy duty.—A.-G. v. JONES 
(1849), 1 Mac. & G. 574; 1H. & Tw. 493; 19 
L. J. Ch. 266; 14 L. T. O. S. 287; 14 Jur. 379; 
4) KH. Wt. 1388, L. C. 

Annotations :—Mentd. Myers v. Perigal (1852), 2 De G. M. & 
G. 599; Re Christmas, Martin v. Lacon (1886), 33 Ch. D. 
332; He David, Buckley v. Royal National Life Boat 
Institution (1889), 41 Ch. D. 168. 

374. Capital sum to be raised out of settled real 
estate—To which legatee entitled on testator’s 
death.|——Lord kK. & his son, by a deed of 1800, 
conveyed to trustees certain real estates, to the 
use, subject to a term to secure a rentcharge of 
£2,000 to the son during their joint lives, of 
Lord It. for life, with remainder to the son for life, 
with remainder to the first & other sons of the latter 
in tail, with remainders over; with a joint power 
to revoke such uses & declare others. By a deed 
of 1814 they executed the power. This deed 
recited, that Lord KE. was not possessed of personal 
estate sufficient, in the event of his death, to dis- 
charge all the debts he might probably owe, & 
such legacies as he might bequeath, without a 
sale of his family & other pictures, plate & other 
articles of a similar nature; & that, therefore, 
the son had agreed, for the accommodation of 
Lord E., to join him in charging the said lands 
with a sum of £50,000, to be raised after the death 
of Lord EK., & applied in augmentation of his per- 
sonal estate ; & that Lord K. had agreed in chang- 
ing the estates with £20,000, to be raised, after his 
death, for the use of his son; & that it was agreed 
that the pictures, etc., should be assigned to 
trustees. The deed then contained a revocation 
of the former uses; & it was thereby directed, 
that the said estates should be & remain to the 
use of the trustees, in trust (inter alia) within six 
months after the death of Lord E., to raise by sale 
such sum not exceeding £50,000 as should be neces- 
sary to make good the deficiency of the personal 
estate of Lord E., in payment of his debts & 
legacies, & in aid of the same. The estates were 
then settled as before to the use of Lord HK. for 
life, with remainder to his son & his issue, with 
remainder in undivided third parts to Lord K.’s 
three daughters, Lady S., Lady CU., & another 
daughter for their lives respectively, with re- 
mainder to their sons in tail; & Lord E. assigned 
all his pictures, furniture, etc., to trustees, to go, 
for the most part, as heirlooms. Lord HK. by his 
will, gave, amongst other legacies, to his exors. 
two sums of £10,000 each, in trust for his daughter 
Lady S., the wife of Lord S., the same to be 
subject to her appointment. The son died without 





life, assigned it to D. J. & his heirs ; 
D. J. having died intestate in the life- 
time of M. F.:—Held: the annuity 
descending to his heir-at-law, & not 
being distributable amongst his next 
of kin, the administrator de bonis non 
of LD. J. was not chargeable with duty 


(1852), 18 L. T. 


being acquired 


in respect thereof.—R. ». NORREYsS 
O. S. 352.— IR. 


k. Profits arising from 
—Testator by his will provided for his 
business being carried on & eventually 
by certain 


o7 


issue in the lifetime of his father, whose personal 
estate, after his death, was not sufficient for the 
payment of his debts & legacies, without a part 
of the said sum of £50,000, out of which it was 
necessary to provide for payment of the legacies 
to Lady S. Common recoveries were suffered, & 
the estates tail in the lands thereby barred, & 
partition was made, one share being limited to such 
uses as Lady S. & her husband, & their eldest son, 
or the survivors of them, should jointly appoint ; 
& it was agreed that, instead of raising the legacies, 
they should be charged upon the estates in proper 
proportions. The sums apportioned to the lands 
taken by the other daughters & their sons were 
at once paid to the trustees, leaving a large amount 
to be charged, & which was charged on Lady Sy 
own share of the estates so limited as aforesaid, 
the same being secured by means of a term created 
for the purpose, & vested in trustees. Lady S., by 
virtue of the power in her father’s will, appointed 
by deed the sums received by the trustees on 
account of her legacies to her husband, & directed 
that the residue should be paid to such person as 
she should thereafter appoint, &, in default of 
appointment, then to her husband; & she died 
without having made any further appointment. 
Lord 8S. & his son, by deed, conveyed the estates 
subject to the said term, to the use of themsclves 
& the survivorinfee. Onthe death of Lord S., his 
son became scised of the said estates, &, as resi- 
duary legatee of his father, entitled to the residue 
of the legacies charged thereon ; & he called upon 
the trustees to surrender the estate in heu of 
selling it to realise the amount charged upon it. 
This was done, & thereby the demand of the 
trustees became extinguished ; & that extinguish- 
ment took place before 1845 Act :-—Held: (1) 
legacy duty was payable upon all the legacies, 
under 1815 Act; (2) the £50,000 stipulated for by 
testator as a fund for the payment of his debts & 
legacies, was personal estate; (3) the fact, that 
the legacy, & the land upon which the legacies 
were charged, had devolved upon the same person, 
whereby it became unnecessary for the trustees to 
realise the money by the sale of the land, was 
equivalent to a satisfaction of the legacies within 
Sched., Part III., of the latter Act.—A.-G. v. 
METCALFE (1851), 6 Exch. 26; 20 L. J. Ex. 329 ; 
16 L. T. O.S. 4173 155 FE. R. 439. 

Annotation :—.1s to (1) & (3) Distd. A.-G. v. Astor, (1922 

2K. B. 651. 


375. Partnership share in real estate.|—Legacy 
duty is payable upon the share of a deceased part- 
ner, a domiciled Knglishman, in the proceeds of 
freehold property in Bombay used for the purposes 
of the partnership, & forming a partnership asset. 
—FORBES v. STEVEN, MACKENZIE v. FoRBES (1870), 
L. R.10 Eq. 178; 39 1. J. Ch. 485 ; 22 L. T. 708 ; 
18 W. R. 686. 


Annotations :—Consd. Re Stokos, Stokes v. Ducroz (1890), 
62 L. T.1763; de Berchtold, Berchtold v. Capron, [1923] 


1 Ch. 192. Refd. A.-G. v. Ailesbury (1887), 12 App. Cas. 
672. Mentd. A.-G. v. Lomas (1873), L. R. 9 Exch. 29; 
; A.-G. v. Hub- 


In the Gouds of Ewing (1881), 6 P. D. 19 

buck (1884), 13 Q. B. D. 275. 

376. Property abroad.]|—J., testator in this 
action, who died in Sept. 1890, domiciled in 
England, for many years previous to his 
death carried on the business of sheep-breeding 
in partnership with his brother R. in New 
Zealand, Part of the partnership property 


employees. After paying depreciation 
& interest on testator’s capital, 90 per 
cent. of the profits was to be retained 
in certain shares on behalf of the em- 
plovess & used as a fund to pay out 

stator’s capital, & the remaining 
10 per cent. was to be paid to them in 





business. ] 


of his 
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Sect, 2.—Tegacies and succession upon intestacy: 
— 4,5 & 6] 
consisted of a frechold estate of 29,000 acres 
in New Zealand known as_ the Milbourne 
estate. By articles of partnership dated Feb. 14, 
1879, made between testator & R., it was agreed 
that the Milbourne estate should be forthwith 
sold in the manner which the parties should 
mutually agree upon, & the articles contained 
provisions for sale in case of no agreement & for 
carrying on the partnership. R. died in Jan. 
1880. Testator was entitled to four-sevenths of 
the partnership property. No sale of the estate 
was made in his lifetime or in that of testator. 
By his will testator gave his four-sevenths shares 
in the said Milbourne estate to trustees upon trust 
to sell, with powers of management till sale, &, 
subject to the payment of an annuity, & of the 
income of one-seventh to the widow of R. during 
her life, to divide the proceeds & the produce till 
sale among thirteen charities. An administration 
action was commenced in 1881. The New Zealand 
property had never been sold, but the income had 
from time to time been paid into ct. Under an 
order made in Apr. 1888, the funds then in ct. 
had been divided, & legacy duty had been paid 
upon the moneys arising from the New Zealand 
estate. The duty had been paid under an arrange- 
ment that it should be repaid if it was ultimately 
decided not to be payable. The Governors of the 
London Hospital, who had been appointed to 
represent the other charities, presented a petition 
asking for distribution of the fund which had 
accumulated in ct. since Apr. 1888. without pay- 
ment of legacy duty, on the ground that being 
proceeds of real estate in New Zealand, it was not 
subject to English legacy duty :—Held: testator’s 
interest in the property whether regarded as a 
share in land agreed to be sold by the articles of 
partnership or as a share in partnership property, 
was personal & movable property, &, therefore, 
subject to legacy duty according to the law of 
testator’s domicil.—Re STOKES, STOKES v. DUCROZ 
ee 62 1. T. 176; 38 W. R. 5385; 6 T. LR. 
ote 
Annotation :-—Consd. Re Berchtold, Berchtold v. Capron, 

[1923] 1 Ch. 192. 

See, generally, PARTNERSHIP. 

377. Estate pur autre vie-—1796 Act, s. 20.|— 
A testator gave a rentcharge, to issue out of lands 
in England, to A. for life, & directed that after 
her death it should be continued, & equally divided 
between B., C., & D. during their lives & the life 
of the longest liver. B. died domiciled abroad, 
leaving an English will, by which she disposed of 
her personal estate. On the death of A., who 
was survived by ©. & D., the Crown claimed from 
B.’s exors. legacy duty in respect of B.’s third 
share of the rentcharge :---Held : such duty was 
payable, for the interest in the rentcharge which 
passed to L.’s cxors. was, by Wills Act, 1837 
(c. 26), “ an estate pur autre vie, applicable by law 
in the same manner as personal estate,” &, there- 
fore, fell within 1796 Act, s. 20, & it was not exempt 
from duty by reason of B.’s foreign domicil, inas- 
much as, although it was by law applicable in the 











the same shares. When the testator’s 
el see was paid out, the business was to 
belong to the employees, but no interest, 
was to vest in then till then. 


the testator & not remuneration.— 
INLAND REVENUE v. Dicks’ TRUSTEES 
(1907), 44 Sc. L. R. 567.—SCOT, 


Estate AND OtTnEerR Deatu DutTIEs. 


same manner as personal estate, it was not by any 
of the statutes made personal estate, but was 
realty not following the person.—CHATFIELD Uv. 
BencuTronptT (1872), 7 Ch. App. 192; 41 1. J. Ch. 
2553 26 1. TV. 2673; 20 W.R. 401, L. J. 
Annoiation :—Refd. Re Berchtold, Berchtold v. Capron, 

[1923] 1 Ch. 192. 

378. Real property notionally converted to 
personalty.|—J/n the Goods of GuNN, No. 862, ante. 


SuB-sEcY. 5.—TRANSMITTED INTERESTS. 


379. Interest passing after death—Power of 
appointment—Failure to  appoint.)—A.-G. v. 
MALKIN, No. 895, post. 

380. Interest passing before death—Effect of 
1853 Act, s. 14.|—By sect. 14 of the above Act 
it is enacted that where the interest of any suc- 
cessor in any personal property shall, before he 
shall have become entitled thereto in possession, 
have passed by reason of death to any other suc- 
cessor, then, one duty only shall be paid in respect 
of one interest & shall be due from the successor 
who shall first become entitled thereto in pos- 
session. <A. by his will gave to trustees £10,000 
upon trust for B., then the wife of C., & after her 
death upon trust for all her children who should 
attain 21 years. B. had seven children who 
attained that age, two of whom, D. & E., died in 
the lifetime of their parcnts, intestate, whereby 
their father, C., became their next of kin, & en- 
titled beneficially to the one-seventh share of the 
legacy of £10,000 expectant upon the death of 
their mother, B. Their father, C., never took 
out letters of administration, but himself died in 
the lifetime of his wife B., & by his will surviving 
children became entitled to his residuary personal 
estate upon which the sum of £448 10s. 4d. was 
paid, being at the rate of 1 per cent., & was paid in 
respect of the beneficial acquisition of his surviving 
children of his residuary personal estate, & which 
included the reversionary value of the two- 
seventh parts of the legacy of £10,000 to which 
he was entitled as next of kin of his children D. & 
K., & in respect of which two-seventh parts no 
legacy or succession duty had been paid by C. 
Upon the subsequent death of B., F., who was one 
of the exors. under the will of C., obtained letters 
of administration of the estate & effects of D. & E., 
so as to enable him to receive & give a good dis- 
charge for their two-seventh shares :—Held: 
sect. 14 of the above Act did not apply to such a_ 
case, & legacy duty was payable in respect of the 
beneficial acquisition by C. of the two-seventh 
shares of DD. & E., as well as a similar duty in 
respect of the transmission of the same shares by 
the will of (.—A.-G. v. CLEAVE (1873), 31 L. T. 86. 


SuB-sEcT. 6.—WH5o 18 THE LEGATEE On 
SUCCESSOR. 

381. Gift in confidence—-Where no trust im- 
posed.|—J. bequeathed to his wife, sundry 
specific chattels, ‘‘to be finally appropriated as 
she pleased,” together with the sum of £4,000 in 
money. This sum, however, he recommended 


the fund charged.—A.-G. v. MAXWRLL 
(1860), 10 I. C. L. R. 262.—IR. 
.)— EWING’S TRUSTEES 1. 





After the business had been carried 
on for some years & a large sum 
paid to the employees under the 10 
per cent. provision, the Inland Revenue 
claimed from tho trustees legacy duty 
thereon :—Held : legacy duty was due, 
the gum being a gift under the will of 


PART IV. SECT. 2, SUB-SECT. 5. 

1, Interest passing after death.}—It 
is not necessary, in order that legacy 
duty should be payable in respect of 
the personal estate of any person, that 
such person should have acquired in 
his lifetime, a present right to receive 


m. 
MATHIESON (1906), 44 Se. L. R. 12.— 
SCOT. 


PART IV. SECT. 2, SUB-SECT. 6. 

n. Gift to persons to be chosen by 
trustees—Trustees not  successora.}-— 
LORD APVOOCATE v. NISBET’S TRUSTKES 
(1878), 15 Sc. IL. RR. 608,.--SCOT, 


Part IV.—Lecacy Dury. 


her to divide, & then named the parties & their 
respective sums. The lower ct. held that testator’s 
wife had not a bare discretionary power, but that 
these precatory words created a trust, & that the 
gifts to the several individuals named in the will 
were subject to the legacy duty. On appeal :— 
Held: where a testator recommended the par- 
ticular mode of disposing of a benefit which but 
for such recommendation would have been an 
absolute gift, that word, unless controlled by the 
context would render it a precatory trust ; but as 
hat construction commonly defeated testator’s 
intention, the doctrine would not be extended 
beyond the limits assigned to it by decided cases, 
& no legacy duty was payable on the sum of 
£4,000 given by testator to his wife—WuHITE v. 
oe (1846),15 1. J. Ch. 182; 6L. T. 0. S. 477, 

382. .|—A devise to exors. in full 
confidence, but without imposing any trust or 
obligation enforceable either at law or in equity 
or otherwise, that they will apply a sum of money 
in a particular manner, does not create a trust 
upon which legacy duty will be payable.—Re 
MARTINEAU (1884), 48 J. P. 295, D. ©. 

383. Gift of indefinite sum in trust-—Beneficiary 
legatee to extent of benefit received.|—A testator 
made his will in the following terms: ‘I give & 
bequeath all my property, of whatsoever descrip- 
tion, to my wife, for the maintenance of herself, 
& our children,’’ naming seven in number, ‘“ & I 
constitute my said wife to be sole extrix. of this 
my will,’ etc.:—Held: a trust was thereby 
constituted for the benefit of the children, & the 
extrix. was bound to deliver an account to the 
legacy duty office.—Re Harris (1852), 7 Exch. 
344; 21 L. J. Ex. 92; 18 L. T. O. S. 278; 155 
E. R. 980. 

384. -|--A testator devised real 
estate to trustees upon trust in a certain event, 
which happened, to apply the whole or so much of 
the net income as the trustces in their absolute & 
uncontrolled discretion might deem right for the 
maintenance of A. The trustees in the exercise 
of their discretion applied a portion of the income 
to A.’s maintenance & intended to continue so 
applying it from time to time :—Held: each such 
application, as & when the income was so applied, 
became & would become a legacy to A. in respect 
of which succession duty was & would be payable. 
—A.-G.v. WADE, [1910] 1K. B. 708; 791.3. K.B. 
569; 102 L. T. 494. 

Compare No. 346, ante. 


385. Gift to personal representatives—Of named 
person—Beneficiary as cestui que trust.]|—Where 
a bequest is made by A. to the exors. of B., such 
exors. hold it in trust, & to be administered as 

art of B.’s assets. The persons who take it 

eneficially take as cestuis que trust & not as per- 
sone designate, & it may belong either to the 
creditors, or the pecuniary or residuary legatee or 
next of kin of B., according to the circumstances.— 
LONG v. WATKINSON (1852), 17 Beav. 471; 51 
EK. R. 1116; sub nom. LonG v. WATKINSON, LONG 
v. Lona, 21 L. J. Ch. 844; 191. 7.0.8. 309; 16 
Jur. 235. 
Annotations :—Consd. Webb v. Sadler (1873), 8 Ch. App. 

419; Re Clay, Clay v. Clay (1885), 54 L. J. Ch. 648. 

o. 2) (1858), 26 Beav. 166 ; 
ewman (1886), 55 L. T. 85; 


Refd. King v. Cleaveland 

Re Thompson, Machell v. 7 
Re Bosanguet, Unwin v. Petre (1915), 85 L. J. Ch. 14. 
Mentd. Dixon v. Dixon (1857), 24 Beav. 129; Holloway 
v. Hadcliffe (1857), 23 Beav. 163; Re Seymour’s Trusts 
(1859), John, 472: Re Wilder’s Trusts (1859), 27 Beav. 
418; 1860), 30 L. J. Ch. 142; Leak v. 
Macdowall (No. 2) (1863), 33 Beav. 238. : 


386. Failing legatee —- Predecease of 
legatee.|——A. bequeathed one-third of the residue 
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of her estate to B., &, failing him, to his exors. & 
representatives. 1. pre-deccased <A., leaving a 
will under which he appointed exors. The Crown 
having claimed, in addition to the inventory duty, 
called in England probate duty, & legacy duty 
paid by the exors. of A.’s will a second inventory 
duty & legacy duty from B.’s exors. on one-third 
of A.’s residue, on the ground that it had been 
disposed of by B.’s will :—Held: the Crown was 
not entitled to the duties claimed, the property 
not being the personal estate & effects of B. 
within the statutes. — Lokp ADVOCATE v. BOGIE, 
[1894] A.C. 83; 68L. J. P.C. 85; 70 L. T. 533 ; 
6 R. 98, H. L. . 

Annotations :—Folld. A.-G. v. Loyd, [1895] 1 Q. B. 496. 


Distd. He Scott, {1901]1 K. B. 228. Refd. Ize Bosanquet, 
Unwin v. Petre (1915), 85 L. J. Ch. 14. 


387. .|\—Testator bequeathed 
his personal estate to his brother, & in case of his 
death in testator’s lifetime directed that it should 
go & be paid to his brother’s exors. or administra- 
tors as part of his personal estate as if his brother 
had survived him & died immediately after him. 
Testator’s brother predeceased testator, leaving a 
will under which he appointed exors. 

The Crown having claimed, in addition to the 
probate & estate duties paid by testator’s exors., 
a second probate duty & estate duty from the 
exors. of his brother’s will :—Held: the brother’s 
exors. were not chargeable with the dutics claimed. 
—A.-G.v. Loyp, [1895]1Q. B.496; 641.J.Q. B. 
3653; 11 T. L. R. 793 15 R. 277, D. Cc. 

Annotation :—Refd. Re Scott, [1900] 1 Q. B. 372. 


388. Disclaimer of legacy-—After adoption by 
executor of legatee—Duty payable.]—D. by his 
will bequeathed to W. certain personal estate of 
the value of £7,487, upon trust for D.’s daughter, 
the wife of B. during her life, & provided she died 
without issue, he bequeathed the same to B., his 
heirs & assigns. Bb. by his will bequeathed the 
said & all his other personal estate to S. & deft., 
upon trust to pay debts & legacies, & as to the 
residue in trust for such purposes as his wife 
should by her will appoint, & in default of such 
appointment, in trust for her exors. & administra- 
tors. B. appointed S. & deft. exors. of his will, & 
died, leaving his wife him surviving. After the 
death of B., his wife appointed deft. with two other 
persons trustees of the will of D. in the place of W. 
& all the personal estate of D. was assigned by Dl. 
to them. The wife of B. appointed deft., with the 
two last-mentioned persons, exors. of her will, & 
bequeathed to them the whole of her personal 
property on certain trusts. She died without 
ever having had issue, & more than two years after 
her death, S. & deft., on being applied to for pay- 
ment of legacy duty, on the above sum of £7,487, 
by a certain writing, signed by them, reciting the 
bequest by D. to B. professed to disclaim & 
renounce such bequest :—Held: it was not com- 
petent for deft. to disclaim the bequest after B. 
had accepted & bequeathed it, & deft. was liable 
as exor. of B. to pay a legacy duty of £10 per cent. 
—A.-G. v. MunBy (1858), 3 H. & N. 826; 157 
E. R. 701. 

389. Given under power of appointment— 
Duty payable.|—J. by his will devised real & per- 
sonal property to trustees, upon trust to convert 
into money, & to pay the income thereof to his 
daughter H. for her hfe, & in case she should die 
without having married, the said property, & the 
income thereof, were to remain & be upon such 
trusts as she should by her will appoint; & in 
default of any such appointment, in trust for 
devisor’s brother, R. & his sister B. H. survived 
her father J. & died without having married, & 
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Sect. 2.—Leyacies and succession upon uiteslacy: 
Sub-sects. 6, 7 & 8.] 

by her will gave, subject to the payment of her 
debts, funeral & testamentary expenses, & certain 
leyacies & annuities, all the residue of her pro- 
perty unto & equally between her uncle R. & her 
aunt B. & appointed her uncle R., one K. & one T., 
who renounced probate, her exors. Jn an informa- 
tion against R. & KE. claiming legacy duty at the 
rate of £5 per cent. in respect of so much of the 
residuary estate of J. as was appointed & disposed 
of by the will of H. in favour of her uncle, deft. R. 
& her aunt B.:—Held: H. by making the fund 
in question liable to her debts, legacies, etc., dealt 
with it as her own, & exercised her power of 
appointment, & R. & B. could not reject the 
appointment & elect to take under the gift from 
their brother J., & they were, therefore, liable to a 
legacy duty at the rate of £5 per cent., being the 
rate according to their relationship to H.—A.-G. 
v. BRACKENBURY (1863), 1 H. & CU. 782; 1 New 
Rep. 3384; 32 L. J. Ex. 108; 8 L. T. 223; 9 Jur. 
N.S. 257; 11 W. R. 380; 158 I. R. 1099. 
Annotation :—Mentd. Milman vr. Lane (1901), 86 L. ‘Tf. 180. 


SUB-SECT. 7.-——-INTERESTS UNDER POWER OF 
APPOINTMENT. 

390. General power of appointment—Legatee 
takes under will exercising power.|—/e (CiHoL- 
MONDELEY, No. 336, ante. 

391. -|—DRAKE v. A.-G., No. 337, ante. 

392. Limited power of appointment—Legatee 
takes under will creating power-—Power exercised 
by will.|—A testator devised real estate to W. 
for life, with remainder to his first & other sons 
in tail, with remainder to T. for life, remainder to 
his first & other sons in tail, remainder to G. for 
life, with remainders over; & gave a power to 
the several persons who, by virtue of the limitations 
in the will, should be in actual possession of the 
estates, by deed or will to appoint to any woman 
or women they should marry, by way of jointure, 
rentcharges not exceeding £750 per annum for 
life, to be issuing out of & chargeable upon the 
devised estates, clear of all taxes & deductions 
whatsoever. W. died without issue, & T. entered 
into possession of the estates, & by his will charged 
them with £750 per annum by way of jointure to 
his wife, under the power, & died without issue 
male, whereupon G. entered into possession. 
On error brought on the judgment of the Ct. of 
Exch. :—Held: G. was chargeable with legacy 
duty after the rate of £10 per cent. on the value 
of the rentcharge of £750 per annum.—PICKARD 
v. A.-G. (1840), 6 M. & W. 3483 91. J. Ex. 329; 
151 EK. R. 446, Ex. Ch.3 affy. S. C. sub nom. 
See shana (1838), 3 M. & W. 552. 

nnotations :—. . % A.-G. 5s OXG 

257. Folld. Sweetin 6. eyueHie. “Rea Mae or 








441. Refd. A.-G. v. Hertford (1845), 14 M. & W. 284, 
393. -———.|—HENNIKER (LORD) v. 








A.-G., No. 338, ante. 
3 


Power exercised by deed.]— 
SWEETING v. SWEETING, No. 339, ante. 


Compare Part IT., Sect. 9, sub-sect. 1, B., ante. 











—_ 


SuB-SEcT. 8.—Domici, AND Sirus. 


Domicil generally, see CoNnFuIcr or 


Li: 
Vol. XI., pp. 309-340, Nos. 18-289. ae 


EstTATE AND OTurR DratH DUTIES. 


395. Situs of personal property— Liability to 
duty depends on domicil of deceased.|——Personal 
property having no situs of its own follows the 
domicil of its owner, & the law of the domicil 
of a testator or intestate decides whether his 
personal property is liable to legacy duty. A 
British-born subject died, domiciled in a British 
Colony. At the time of his death he was possessed. 
of personal property locally situate in Scotland. 
Probate of his will was taken out in Scotland for 
the purpose of those administering this property ; 
& out of the fund thus obtained by the exor. 
legacies were paid to legatces residing in Scotland : 
-—Held: legacy duty was not payable in respect 
of these legacies.— THOMSON v. ADVOCATE-GENERAL 
(1845), 12 Cl. & Fin. 1; 18 Sim. 1535 9 Jur. 217; 
8 E. R. 1294, H. |. 

Annotations :—Apld. A.-G. ». Napier (1851), 6 L 
Consd. fe Capdeviclle (1864), 2 H. & C. 985; Wallace 
v. A.-G., Jeves v. Shadwell (1865), 1 Ch. App. 1. Expld. 
Lyall v. Lyall (1872), I. R. 15 Eq. 1. Consd. fe Good- 
inan’s Trusts (1881), 17 Ch. D. 266; Colquhoun v. Brooks 
(1887), 19 Q. B. D. 400. Expld. Harding v. Queensland 
Stamps Comrs., [1898] A.C. 769. Refd. R.v. Stamps & Taxes 
Comrs. (1849), 13 Jur. 624; Jefferys 2 Boosey (1854), 
4H. L. Cas. 815; A.-G. v. Kent (1862), 1 H. & C. 12; 
A.-G. tv Rowe (1862), 1 H. & C. 313. Re Wallop’s Trust 
(1864), 1 De G. J. & Sm. 656; Re Badart’s Trusts hte 
L. 1. 10 Kq. 288; Forbes v. Steven, Mackenzie v. Forbes 
er 39 L. J. Ch. 485; A.-G. v. Campbell (1872), 
» RK. 5 H. I. 524; Chatfield v. Berchtoldt (1872), 7 
Ch. App. 192; A.-G. vw. Jewish Colonization Assocn., 
[1901] 1 K, B. 123; Lambe vt. Manuel, [1903] A. C. 68 ; 
Winans vr, A.-G., [1910] A. C. 27; Fe Manchester, Dun- 
cannon v. Manchester, [1912) 1 Ch. 540. Mentd. Wilson 
v. Dunsany (1854), 18 Beav. 293; Re Steer (1858), 32 
lL. T. OO. S. 130; Re Tootal’s Trusts (1883), 23 Ch. D. 
532; Smelting Co. of Australia v. 1. It. Comrs. (1896), 
66 L. J. Q. B. 137. 

396. ~-—-.|—The estate of an ambassador 
or attache to a legation, domiciled in this country, 
is not exempt from legacy duty. Such a function- 
ary does not by his appointment to an embassy 
to this country lose a domicil previously acquired 
here. 

Testator, whose domicil origin was Portugal, 
came in 1818 to England as agent to a wine co., 
& was so employed until 1838, & from that time 
to his death in 1859 resided in Kngland. In 
1857 he was appointed, & continued to his death, 
an attache to the legation of the King of Portugal 
in England, & in 1858, in respect of that appoint- 
ment, he claimed & obtained exemption from 
assessed taxes. In a testamentary paper testator 
stated that, as he was a foreigner who always 
intended to return to his country, & was besides 
an attache to the legation of the King of Portugal, 
his property was not subject to legacy duty :— 
Held: testator acquired a domicil in this country, 
& did not lose it by the appointment of attache, 
& his estate was liable to legacy duty.-—A.-G. 
v. KENT (1862), 1 H. & ©. 12; 31 4. J. Ex. 391; 
6 L. 'T. 864; 10 W. R. 722; 158 i. RR. 782. 
Annotations :—Refd. A.-G. v. Rowe (1862), 1 H. & C. 3k 

dite Capdevielle (1861), 11 L. LT. 8. 

397. Deceased domiciled abroad—Assets abroad 
-—Remitted to England.|—-Legacies bequeathed by 
a British subject resident in the East Indies out 
of his personal estate, to persons living in England, 
are liable to the duty, if the exor. proves the will 
in England, & pays the legacies here, notwith- 
standing testator realised & possessed his property 
in India—resided there—made his will there—& 
died there—& although the exors. were in India 
at the time of their appointment, & the will was 
originally proved there.—A.-G. v. COCKERELL 
(1814), 1 Price, 165; 145 E. R. 1365. 

Annotations :—Distd. Re Bruce (1832), 2 Cr. & J. 436; 


Exch. 217. 














' PART IV. SECT. 2, SUB-SECT. 7. 


0. General nower of appointment—Power not exercised.}—H.M. ADVOCATE 


305.—SCOT. 


v, ROUTLEDGE’S TRUSTEES (1907), 44 Sc. L. KR. 


Parr LV. 


-G. v. Forbes (1834), 2 Cl. & ue 48, 


A. 4c Overd Thomson 
. IN OC EES: General (1845), 12 Cl. 1. fd. 











G, pe oe 8 BH. N.S. 44; nel v. Arnold 
(1837), 2 2 My. & Cr. 256. Mentd. Tyler v. Boll (1837), 
2My. & 9 ; Whyte v. Rose (1840), 9 L. J. Q. B.< 
398. .|—Testator, idea nm 


India, bequeathed to an infant a sum of money, 
to be invested in the Co.’s securities, of which the 
interest was to be applied to her maintenance, & 
the principal to be settled upon herself for life, 
with remainder to her children ; he was lost on 
his voyage to England, leaving all his property 
in India; exors., resident in that country, proved 
his will at Calcutta, invested the legacy in 
the Co.’s securities, & for several years remitted 
the interest to their correspondents in London, 
for the benefit of the legatee, who had come to 
Ingland ; a part of that interest was brought into 
ct., in a suit instituted by her for the appointment 
of a guardian, & for the allowance of maintenance, 
& an order was made for the payment to her 
guardian, out of the fund so created, of £200 a 
year as mainte : there was a specific 
appropriation in India of the legacy, &, the pay- 
ment of £200 a year was not. liable to the legacy 





duty.—LaAy v. Farrure (1826), 1) Russ. 1173; 4 
L. J. O.S. Ch. 112; 38 E.R. 46. 
Annotations :-—Distd. Re Ke ite ne 1 (rn & J. 151. 


Refd. /tc Bruce (1832), 2 Tyr. 

399. gis eae duty on = be- 
quests of personal property in India, by will there, 
& administration granted under it there, is pay- 
able if it be remitted to Mngland, & applied by 
another administrator in Scotland, under adminis- 
tration granted in England.—A.-G. v. BEATSON 
(1819), 7 Price, 560; 146 KB. R. 1061. 

«lnnotations :-—Distd. Re Bruce (18g?) 2Cr & J. 436; 


A.-G. v. Forbes (1834), 2 Cl & Fin! Overd. Thomson 
v. Advocate-General (1845), 12 ae “gs Kin. 1, fd. 

















A.-G, vw. Hope (1834), 8 Bli. N.S. td: Arnold v. Arnold 
(1837), Donnelly, 252; Re Coales (1841), 7M. & W. 390. 
400. |—C., a surgeon in the 


army, residing in India, & having personal estate 
vested in funds there, as well as real estate & 
claims for prize money, made his will, noticing 
the state of his assets in India & his claims, & 
directing that his house & grounds should be sold 
by auction, & the produce placed to the credit 
of his estate; he left the whole of his property 
among his children equally, subject to certain 
regulations, & gave legacies to persons in England 
as well as in India, as expressed in his will. He 
thereby, also noticing that his son was at school 
in Scotland, desired that his other children, 
daughters, should be taken to England. To 

provide for their education, he directed that his 
exors. should place out his whole estate at interest, 
on Janded property or in some public funds, 
suggesting that those of the East India Co. ‘‘ were 
perhaps as secure as any,” but leaving the invest- 
ment to the discretion of his exors. In a letter, 
proved as a codicil, he directed that, after pro- 
viding for certain expenses, the whole of his 
property at Bombay should be invested in the 
Co.’s next good loan. By another codicil he made 
a EpCcilic provision, calculated first in Indian & 
then in English money, to the amount of £8,000, 
for cach of his daughters. He died in India. 
The exors. proved the will, & there collected the 
funds; & having there also administered them so 
far as it was necessary, transmitted them to 
England, where suits were instituted by parties 
claiming interests under the will. In the progress 


PART IV. SECT. 2, SUB-SECT. 8. 


408 i. Deceased domiciled abroad— 
Assets abroad.|}—X. a native of Scot- 
land was app pointed a stipendiary 
magistrate at ‘lortola one of the Virgin 


with her to 
death :—Held : 


-Lrecacy Dury 


Islands whero he resided for six years 
except for one visit to Scotland when 
ho married a Scotch lady & returned 


St. Kitts & received half pay till his 
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of these suits, the accounts being taken, the 
amount of the funds was ascertained; & in a 
report made by the master & confirmed by the 
ct., deductions were made from certain legacies 
& annuities payable in England, on account of 
the legacy duty, but none for probate duty, or 
legacies paid in India, or for the shares of residue 
paid there. Upon a petition presented by the 
A.-G. on behalf of the Crown, claiming these 
duties :—Held: under the circumstances of the 
case, they were not payable under the statutes 
relating to this subject, 1815 Act, etc.—A.-G. v: 
JACKSON (1834), 8 Bli. N.S. 15; 3 Tyr. 982; 5 
E.R. 853 3 sub nom. A.-G. v. FORBES, 2 s OL. & Fin. 
48, H.L.; affg. S. C. sub nom. JACKSON v. FORBES 
(1832), 2 Cr. & J. 382. 
Annotations :—Apld. Logan v. Fairlie (1835), 1 My. & Cr. 
olid. Arnold v. Arnold (1837), Donnelly, 252. Cond. 
Thorson v. Advocate-General (1845), 12 Cl. & Fin. 1; 


A.-G. v. Napier (1851), 6 Exch. 217; We Tootal’s Trusts 
(1883), 23 Ch. ID. 532. Refd. A.-G. v. Hope (1831), 8 


Bli. N.S. 44; R.v. Stamps & Taxes Comrs. (1849), 18 
lL. J. Q. BR. 201: ; Jefferys v. Boosey (1854), 4 H. L. Cas. 
815; . Colquhoun v. Brooks (1887), 19 Q. B. D. 400. 


Mentd. Tyler v. Bell (1837), 2 My. & Cr. 89. 

401. —-—.]—Testator, resident in 
India, & having all his property there, bequeathed 
his residuary personal estate to his brother J., 
& his sister H., in equal shares; but in case his 
sister should die before him, then to her children. 
The exor., who was also resident in India, having 
proved the will there, remitted the residue to his 
agent in England, with a letter, in which he 
desired the agent to appropriate the fund according 
to the annexed extract of the will, by which it 
would be perceived that half went to J., & half 
to H. or her children. H. had died in the life- 
time of testator, leaving nine infant children. A 
suit having been instituted by the children against 
the agent, & also against the exor. & J., who were 
both out of the jurisdiction, for the purpose of 
having a moiety of the fund secured :—Held: no 
legacy duty was payable upon such moiety.— 
LOGAN wv. FAIRLIE (1835), 1 My. & Cr. 59; 40 
E.R. 298 3 previous proceedings (1825), 2 Sim. & St. 
284. 

Annotations :—Dbtd. A.- Napicr haere 20 L. J. Ex. 
173. Refd. Arnold v. Sainld (1837), 2 My. & Cr. 256. 
Mentd. Bond v. Graham (1812), 6 Jur. 620. 

402. -|—Testator having died 
domiciled in India, & appointed by his will exors. 
in India & in England; & his exors. in India 
having collected his assets there, & paid his debts, 
& remitted the surplus to the English exors. 
for payment of legacies given by his will to legatees 
in England :— Held: such legacies were not subject 
to legacy duty, although the will was proved in 
this cuuntry, & a suit instituted here in respect of 
such legacies.—ARNOLD v. ARNOLD (1837), 2 
My. & Cr. 256; Donnelly, 252; 6 L. J. Ch. 218; 
1 Jur. 255 ; 47K. RR. 353, L. C. 


Annotations :—Expld. & Distd. Re Coales (1841), 7 M. & W, 
390. Distd. A.-G. v. Napier (1851), 6 Exch. 217. Refd. 
Charitable Donations Comrs. v. Devereux (1842), 13 
Sim. 14; Thomson v. Advocate- sven ane ae 
C1. & Fin. 1; Jefferys v. a (1854), 4 L. 
815; Re Wallop’s Trust (1864), 1 De G. J. & Sm. 660: 
ae Goodman’s ayaa he 17 Ch. D. 266; Winans 

A.-G., [1910] A. C, Moentd. Salkeld v.’ Johnston 

(1843), 1’ Hare, 1 196, 

403. .|—Testator, who was an 
English-born subject & an officer in the Royal 
Navy on half-pay, in 1829 obtained leave of 
absence for the purpose of going to India, & 
went to Calcutta, where he established a lucrative 


domicile at Tortola & his estate was 
not liable for Lem ACY duty.—INLAND 























REVENUB Com Vv. GoORDON’S 

Tortola. He died at HxEcUTORS 1350), 12 Duul. (Ct. of 
Sess.) 657.-—-SCO 

X. had acquired a 403 ii, tr ee ag dicd in 1883, 
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business. In 1830 he married, &, subsequently, 


had three children, born in Calcutta. He con- 
tinued to receive his half-pay & to obtain renewals 
of his leave of absence until 1839. In that year 
he made his will, & died at Calcutta without 
having at any time returned to England :—Held : 
at the time of his death testator’s domicil was 

Indian, &, therefore, no legacy duty was payable 
on his personal property.—CoCKRELL v. COCKRELL 
(1856), 25 L. J. Ch. 730; 27 L. T. O. S. 3033; 2 
Jur. N.S. 727; 4 W. R. 730. 

Annotations :-—Refd. A.-G. v. Fitzgerald (1856), 25 L. J. Ch. 
743. Mentd. Lyall v. Paton (1856), 25 L. J. Ch. 746; 
Re Grove, Vaucher v. Treasury Solicitor (1888), 40 Ch. D. 
216; Casdagli v. Cusdagli, (1918) DP. 89. 

.|—Testator had a Scottish 
domicil of origin. In 1807 he sailed from England 
for the East Indies. The vessel was wrecked, & 
he was taken prisoner & confined at Verdun till 
1814. In that year he was released. In 1815 
he went to India, & set up in business there. In 
1835 he made his will at Calcutta describing 
himself as of that place, & appointing two gentle- 
men resident at Calcutta his exors. In 1836 
he sailed from India in a vessel bound for an 
English port, & died on the journey :—Held: 
(1) the domici) of testator at the time of his death 
was Indian, &, therefore, no legacy duty was 
payable upon his personal property ; (2) where the 
Crown succeeded it was entitled to costs out of the 
property, but where it failed, there should be no 
costs.— LYALL v. PATON (1856), 25 L. J. Ch. 746 ; 
27 L. T.O.S8. 315; 4 W. RR. 798. 

Annotation :—As to (1) Refd. A.-G. v.. Pottinger (1861), 

6H. & N. 733. 

405. .|—Testator, a British-born sub- 
ject, resided for many years at Hamburg under 
circumstances which afforded evidence of a domicil 
there. He came for a temporary purpose to 
Hngland, where he made a will, in which he 
declared that it was not his intention to renounce 
his domicil of origin as an Englishman. He 
returned to Hamburg where he died, having also 
made a will there :—Held: testator’s declaration 
of intention could not prevail against the foreign 
domicil, &, therefore, his personal property was 
not subject to legacy duty in England.—Re 
STEER (1858), 3 IL. & N. 504; 28 L. J. Ex. 22; 

32 L. T. 0.8. 180; 157 FE. 8. 606. 
Annotations :—Refd. A.-G. v. Pottinger (1861), 6 H. & Ne 

733. Mentd. Re Marrett, Chalmers v. Wingficld (1887): 

3 T. L. R. 392; Winans v. A.-G., [1904] A. C. 287; 

Casdagli v. Casdagli, [1910] A. C. 145. 

406. .}|—Testator, having a Scottish 
domicil of origin, went to India in 1840, where he 
purchased a coffce plantation & continued to 
reside & carry on his trade till 1858, when, on 
account of ill-health, he came over to this country, 
& resided here & in Scotland for eighteen months, 
after which he returned to his plantation in India, 
& lived there till his death, in 1860 :—Held: 
testator had acquired an Anglo-Indian domicil, 
which was not changed at the time of his death, & 
his property was not liable to legacy duty. 

Semble: the circumstance that a foreign fixed 
residence is adopted merely with the view to the 
acquisition of a fortune, & with an ulterior intention 
of returning home, is not sufficient to prevent the 
place of residence from becoming that of domicil.— 


404. 




















being at the time domiciled in England, 
& leaving movable property in Cape 
Colony, which he bequeathed to his 
wife for her life & after her death to his 


estate :-— é 
four children. English legacy duty state :—Held ; 


was claimed on the movable 
left by F., & such duty was paid by H., 
one of the exors., as representing the 
as English legacy 
duty depends upon the law of domicile 


Esrate AND OvrHéeR Deatu DUTIES. 


ALLARDICE v. ONSLOW (1864), 33 L. J. Ch. 434 3 
9L. T. 674; 10 Jur. N.S. 352; 12 W. R. 397. 
Annotation :—Refd. Jopp v. Wood (1865), 34 L. J. Ch. 212. 
407. |—A person whose name was 
English, but whose domicil of origin was not 
shown, held a commission in the English Army. 
He sold out in 1810 &, subsequently, resided 
down to his death, in France ; where he formed a 
French connection. He educated his son as 
French, & there he died; & his whole property 
was in French rentes :—Held: his domicil at his 
death was French & legacy duty was not payable 
on his assets.---U.S.A. (PRESIDENT) v. DRUMMOND 
(1864), 33 Beav. 449; 4 New Rep. 7; 33 L. J. Ch. 
501; 10 L. T. 321; 10 Jur. N.S. 533; 12 W. R. 
701; 55 EK. R. 442. 
Annotations :—Mentd. Whicker v. Hume (1858), 7 H. L. Cas. 
24; U.S.A. v. Wagner (1867), 2 Ch. App. 582 ; Beaumont 
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v. Oliveira (1869), 4 Ch. App. 309; Jtc Macduff, Macduff 
v. Macduff, [1896] 2 Ch. 451. 


408. Assets at home.]—(1) Property in 
this country belonging to a fureigner, who dies 
abroad, & appoints an English exor., & bequeaths 
to English legatces, is not liable to legacy duty. 

(2) A testator, born in America in 1764, went 
to Scotland when a minor for the purposes of 
education, &, after he had attained his majority 
in 1788, sailed for India, describing himself in 
the ship’s books as an American; he remained 
in India thirty years, when he returned to Kurope, 
leaving the bulk of his property in Bengal; & 
afterwards, having bcen in America, visited 
England, Scotland, & the Continent, when he 
returned to America, entered into agricultural 
pursuits there, & continued to draw his property 
to that country until his death at New York in 
1826 :—Held: he was an American citizen.-— 
ke Bruce (1832), 2 Cr. & J. 486; 2 Tyr. 475; 
1L. J. Ex. 153; 149 EK. R. 185. 

Annotations :—As to (1) Folld. Charitable Donations Comrs. 


vw. Devereux (1842), 13 Sim. 14 fd. Tyler v. Bell 


Re 
(1836), Donnelly, 190; Thomson v. Advocato-General 
Geir 12 Cl. & Fin. 1; 
e 


Rte Wallop’s Trust (1864), 1 
G. J. & Sm. 656. 48 to (2) Refd. te Stepney Election 
Petn., Isaacson v. Durant (1886), 17 Q. B.D. 54. Cenerally, 
Mentd. Salkeld v. Johnston (1842), 1 Hare, 196. 


409. |J—A British subject went to 
settle in France in 1762, & afterwards purchased 
an estate, & became naturalised there. In 1791 
he left France & came to England in consequence 
of the French Revolution, &, shortly afterwards, 
his property was confiscated by the Revolutionary 
Govt. In Jan. 1802, he made a will in London, 
by which he left his property partly to a charity in 
Ireland, & partly to individuals resident in England, 
& appointed one of those individuals his exor. 
In Apr. 1802, emigrants were permitted to return 
to France, &, soon afterwards, he returned to that 
country. In 1804 he made a will in Paris, in 
which he stated that he was born at Waterford, 
& had come to France to obtain restitution of his 
estate; &, after referring to his former will, 
which he had mislaid in London, he recapitulated 
very nearly its contents, & concluded by expressly 
confirming it. He died in Paris in 1806, & his 
two testamentary papers were proved both in 
France & in England. Under the treaty of peace 
between England & France in 1815, a large sum 
of French stock was set apart by the then French 
Govt. for the purpose of compensating British 
subjects whose property had been confiscated by 
the Revolutionary Govt., & part of that sum was 
awarded, by comrs. appointed by the British 

















roperty to testator, the beneficiaries were lable 
of the agen import.—FLETCHER’S 
EsTatE v. KLETCHER’S ESTATE (1909), 


268. C. 303; 19C. T. R. 621.—8. A 
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Govt., to testator’s cxors. for the loss of testator’s 
property in France. The comrs., under the 
powers of an Act of Parliament, sold the stock so 
awarded, & paid the proceeds into the Ct. of Ch. :— 
Held: testator was domiciled in France at his 
death, & the fund in ct. was not subject to 

legacy duty.—CHARITABLE DONATIONS ComRs. v. 

DEVEREUX (1842), 138 Sim. 14; 11 L. J. Ch. 362; 

6 Jur. 616; 60 E. R. 6. 

410. ——-  ———.]—-THOMSON vv. 
GENERAL, No. 395, ante. 

411. -\—(1) Legacy duty is not pay- 
able upon property in this country belonging 
to an alien when he is domiciled abroad at the time 
of his death, & by his will bequeaths his English 
property to alien legatees residing abroad. 

(2) Probate duty is payable upon property of 
an alicn in England, notwithstanding he may 
have died abroad & bequeathed the property to 
alien legatees.— WEATHERBY v. ST. GEORGIO 
(1846), 7 I. T. O. 8. 3673 previous proceedings 
(1843), 2 Hare, 624. 

412, —— I—C., a native of France, died 
in 1859, leaving personalty in England. Having 
left his country early in life, ©. came in 1830 & 
settled in business at Manchester, where he con- 
tinued to reside until his death. In the interval, 
he twice, for a short time only, visited his native 
country. He bought an estate at his native 
village, subscribed to local charities, & often 
expressed an intention to return to France. By 
his will he left all his property, real & personal, to 
his nephew :—Held: (1) C.’s domicil was French, 
he not having done all in his power to divest 
himself of his original domicil ; (2) the personalty 
in Kngland was subject to succession duty. 
Re CAPDEVIELLE (1864), 2 H.& C.985 ; 5 New Rep. 
15; 33 L. J. Ex. 306; 111. T. 89; 10 Jur. N.S. 
1155; 12 W. R. 1110; 159 BE. R. 408. 

Annotations :-—.48 to (1) Consd. Haldane v. Kckford (1869), 
L. R. 8 Kg. 631. As to (2) Apld. A.-G. v. Blucher De 
Wahlstatt (1864), 3 H. & C. 374. Folld. Re Badart’s 
Trusts (1870), L. R. 10 Kg. 288. 

413. -]—A sum of stock standing in 
the English funds, in the name of a foreigner, or 
of a person domiciled in one of the British colonies, 
& bequeathed by such person by will, is liable 
neither to legacy duty nor to succession duty.— 
WALLACE v. A.-G., JEVES v. SHADWELL (1865), 
1 Ch. App. 1; 35 L. J. Ch. 1243 18 L. T. 480; 
1] Jur. N.S. 937; 14 W. R. 116, LC. 
Annotations :—Distd. Re Badart’s Trusts (1870), L. 1. 10 aq. 

288. Expld. & Apld. Callanane v. Campbell (1871), 

L. RR. 11 Kq. 378. Consd. A.-G. v. ee (1872), 

LL. WR. 5 H. L. 524; Lyall v. Lyall (1872), L. 

1; Colquhoun v. Brooks (1887), 19 Q. B. D. Foll 

A.-G. v. Felco (1894), 10 T. L. R. 337. Consd. A.-G. v. 

Jowish Colonization Assocn., [1901] 1 K. B. 123. Refd. 

die Goodman’s Trusts (1881), 17 Ch. D. 266; Harding v. 

Qucensland Stamps Comrs., [1898] A. C. 769; Lambe 

v. Manuel, (1903) A. C. 68; <A.-G. v. Johnson, [(1907] 

2K. B. 885; Winans v, A.-G., [1910] A.C. 27; £ 

Gencral Trusts Corpn. v. R., [1019] A. C. 

Coventry v. L. B. & 8. C. Ry. (1867), L. R. 5 Eq. 104; 

Carington v. Wycombe Ry. (1868), 3 Ch. App. 377. 

414, —— -.|—A Scotsman domiciled in 
Scotland married a Scotswoman, & resided with 
her in Scotland. After some years he went to 
Australia, with his wife’s consent, & resided in 
Australia for 25 years up to his death. He never 
communicated with his wife after he left Scotland, 
& never expressed any intention or wish to return 
there. About sixteen years before his death he 
contracted a bigamous marriage in Australia. 
When this came to the knowledge of his wife she 
instituted proceedings for divorce in the Scottish 
Ots.; but she died before the case came on for 
hearing, leaving her husband surviving :—Held : 
(1) the husband’s domicil was in Australia ; 
(2) there was nothing in the circumstances of the 
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case to take it out of the ordinary rule that a 
wife’s domicil was that of her husband, &, there- 
fore, the wife’s domicil was in Australia, &, 
consequently, legacy duty & succession duty were 
not chargeable upon her estate in the United 
Kingdom.—LorpD ADVOCATE v. JAFFREY, [1921] 
1A. 0. 146; 89 L. J. P. C. 209; 124 L. T. 129; 
36 T. L. R. 820; 64 Sol. Jo. 713, H. L. 

415. Deceased domiciled in England—Assets 
abroad.|—American, Austrian, French & Russian 
stock, the property of a testator domiciled in this 
country is liable to legacy duty.—Re EWIN (1830), 1 
Cr. & J. 151; 1 Tyr. 91; 9 L. J. O. S. Ex. 37 ; 
148 KE. R. 1371. 
Annotations :—Expld. Re Bruce (1832), 2 Cr. & J. 436 

N.F, A.-G. v. Hopo (1834), 2 Cl. & Fin. 84. Consd. 
Tyler v. Bell (1837), 2 My. & Cr. 89. Refd. A.-G. v. 
Dimond (1831), 1 Cr. & J. 356; A.-G. v. Jackson (1834) 
8 Bli. N. S. 15; Thomson v. H.M.’s Advocate-General 
(1845), 138 Sim. 153; R.v. Stamps & ‘l'axes Comrs. (1849), 
18 L. J. Q. B. 201; A.-G. v. Napier (1851), 6 Exch. 217 | 
Hervey v. Fitzpatrick (1854), Kay, 421; I?e Wallop’s 
‘Trust (1864), 1 De G. J. & Sm. 656; Blackwood ». R. 
(1882) 8 App. Cas. 82; Winans v. A.-G., [1910] A. C. 
27. Mentd. Re Coales (1841), 7 M. & W. 390; A.-G. 

v. Giles (1860), 5 H. & N. 255. 

416. ~-— -|—A., a British subject, 
domiciled in England, nade his will & died in 
England, &, by his will, disposed of certain govt. 
notes of the East India Co., issued at Calcutta & 
the amount of which was receivable only under an 
Indian probate, & appointed an English exor. 
The exor. executed a power of attorney to S., 
in India, who thereupon obtained letters of 
administration with the will annexed in India, 
under which he received the amount of the notes, 
& remitted to the exor. in England, who paid it 
over to the legatees:—Held: legacy duty was 
payable thereon.—He CoALEs (18411), 7 M. & W. 
390; 100. J. Ex. 207; 151 E.R. 817. 

417. -\—(1) The law of the domicil 
of a testator or intestate decides whether his 
personal property is liable to legacy duty. A 
British-born subject, an officer on service in Ler 
Majesty’s army in India, died there intestate, 
leaving all his property situate in that country, 
with the exception of a small sum of money due 
to him from the War Office in England. His 
widow took out letters of administration in India, 
& after paying the debts, etc., invested the rest 
of the estate in India, in her own name, for her 
own bencfit & that of the next of kin. She, 
afterwards, took out letters of administration in 
England, for the purpose of obtaining the debt 
duc from the War Office :—Held: as deceased 
was on duty in India in Her Majesty’s service, 
he did not acquire a domicil in that country, & 
the whole of his property, though chiefly situate 
abroad, was liable to legacy duty. 

(2) An officer in the service of the East India 
Co., residing in the East Indies, does, thereby, 
acquire a domicil in that country.—A.-G. v. 
NAPIER (1851), 6 Exch. 217; 20 L. J. Ex. 178; 
17 L. T. O. S. 28; 15 Jur. 253; 155 EF. RR. 520. 
Annotations :—-As to (1) Consd. Re ‘ootal’s Trusts (1883): 

23 Ch. D. 532. Refd. Wallace v. A.-G., Jeves v. Shadwell 
(1865), 1 Ch. App. 1; Blackwood v. It. (1882), 8 App. Cas. 
82; Colquhoun v. Brooks (1887), 19 Q. B. D. 400; Winans 

v. A.-G., {1910] A. C. 27; Re Manchester, Duncannon 

v. Manc hester, {1912} 1 Ch. 540. 

418. ——.|—Testator had an_ Irish 
domicil of origin. In 1790 he went to India, & 
entered into partnership in business there. In 
1800 the partnership was dissolved. In 1802 he 
came to England, & took an assignment of a 
leasehold house in London, & purchased the 
furniture of the house. In 1811 he sold the house 
& furniture, & went to reside at Clifton. In 
1812 he went to Madeira for his health, &, in 
1814, he there made his will. In 1815 he went to 














64 


Sect, 2.—Legacies and succession upon intestacy: 
Sub-sect. 8. Sect. 3.] 


Lisbon by advice, & died there :—AHeld: the 
domicil of testator at the time of his death was 
English, & the Crown was entitled to legacy duty 
on the bequests in his will.—A.-G. v. Firz- 
GERALD (1856), 3 Drew. 610; 25 L. J. Ch. 743; 
27L. T. 0.8. 314; 4 W. R. 797; 61 FE. R. 1086. 

Ar piaon :—Consd. Lyal) rv. Paton (1856), 25 L. J. Ch. 


419. -|—Testator whose assets con- 
sisted partly of personal estate in the colony of 
Victoria, where duty was payable on the property 
of all deceased persons, died domiciled in England, 
& by his will gave many pecuniary legacies, & 
divided the residue among some of the pecuniary 
legatees :—Held: the duties attaching in Victoria, 
& all expenses of realisation, were payable out of 
the general estate before distribution, & the 
pecuniary legatees were entitled to their legacies 
free of all colonial duties & expenses except the 
Kinglish legacy duty.-PETER v. Strrr“inG (1878), 
10 Ch. D. 279; 27 W. R. 469. 

Annotations :— . Te ‘ice, Brown vt ice , 
75 dE ‘10 Consa, ir Noitt,Seott ; e Scott. hott } 
Lannion agent - #te Brewster, LButler v. Southam, 
420. ——.|—(1) Notwithstanding the 

constitution of the Supreme Ct. of China & Japan, 

& the jurisdiction conferred on that Ct. over 

British subjects having a fixed place of residence 

in China, a British subject cannot acquire by 

residence in China a new domicil so as to exempt 
his personal estate on death from the operation of 

Legacy Duty Acts. 

(2) British subjects resident in Chinese territory 
cannot acquire in China a domicil similar to that 
existing in India, & commonly known as Anglo- 
Indian. — Re Toorar’s Trusts (1883), 23 Ch. D. 
re b2 1 J. Ch. 664; 48 L. T. 8163 31 W. R. 
Owe 
Annotations :— chest 

re Manchester, [912] 1 Gne 540, ae ae ett Duncauaon 
Ul-Messih v. Farra (1888), 13 App. Cas. 431. Consd. 
lhe Eumaeus (1915), 85 L. J.P. 130: Casdagli vr. Casdagli, 


[11919] A, C. 145. Generaliy, Mentd. Re ve, Ez 
Limehouse Board of weraily, Mentd, He Vallance, ie 


421. —~-- Assets at home.|—A British subject 
domiciled & having real & personal estate in 
England, went abroad & purchased in 1828, the 
title, castle, & estate of R., in the Papal States. 
He hired Italian domestic servants, male & 
female, whom he kept at R. until his death. He 
expended large sums in repairing & improving the 
castle & grounds of R., which repairs & improve- 
ments were going on at the time of his death. 
Ie did not make R. his constant residence, but 
from 1828 to 1831 sometimes occupied it, some- 
times lived in furnished lodgings in the towns 
adjacent, & at other times visited Rome, Florence, 
& other parts of Italy, residing in furnished lodgings. 
In 1831 he came to England, & resided in different 
paits of it until Sept. 1832. In Mar. 1832. he 
sent to lt. several cases of plate, books & wearing 











apparel. In Sept. 1832, he made his will in 
London. In the same month he left Hngland & 


went to Florence, where he remained tw 

& thence to R. He then lived, Bometinies i the 
castle of R., sometimes in furnished lodgings in 
the adjacent towns, till Oct. 1833, when he went to 
Rome & there lived in furnished lodgings until his 
death in Feb. 1834. Upon these facts :—Held: 
(1) there was no evidence of testator’s having 
actually acquired a domicil at R., or elsewhere 
abroad, although they indicated an intention to 
make R. his donicil ; (2) his English domicil 
therefore remained, & legacy duty was conse- 
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quently payable on the bequests contained in his 
will.—A.-G. v. DUNN (1840), 6 M. & W. 511; 151 
E.R. 514, 


Annotations :—As tv (1) Consd. Lyall v. Paton (1856), 25 
Cc 


L. J. Ch. 746. 48 to (2) Refd. Thomson v. Advocate- 
Gencral (1845), 12 Cl. & Fin. 1. 

422. .—An officer in the Kast India 
Co.’s service, who had attained the rank of full 
colonel, & was, consequently, by the rules of the 
service, relieved from the obligation of residing 
in India, came to England, where he bought & 
furnished a house which he occupied. He, 
subsequently, filled the successive offices of 
Governor of the Cape of Good Hope, & of Madras, 
during which time he Iet his house furnished, & 
at the expiration of those services he returned to 
England & reoccupied his house. Whilst there 
he made his will, describing himself as of No. 67, 
etc., i.c. the house in question. After a short 
residence in England he went to Malta for the 
benefit. of his health, where he died, having made 
two codicils thére to his will, in which he described 
himself as “of No. 67, Eaton-place, Belgrave- 
square, in the county of Middlesex, & now residing 
at La Valetta.’ There was evidence in Jetters 
of testator, & otherwise that he had expressed a 
wish, & in a certain event an intention, to return 
to India for good :—-Held: the presumption of 
law, in favour of his English domicil, arising from 
his residence in England, his purchase & occupation 
of a house, & the description of himself in his will 
& codicils, was irresistible, & was not counter- 
balanced by the expressions of an intention, 
which he never carried into effect, of returning to 
end his days in India, &, consequently, his domicil 
was English at the time of his death.--A.-G. tv. 
PoTTINGER (1861), 6 HT. & N. 733; 30 1. J. Ex. 
284; 4 L. T. 3868; 7 Jur. N.S. 470; 9 W. KR. 
578; 158 Ie. R. 3038. 

Annotations :—Refd. A.-G. v. Kent (1862), 1 UO. & C. 12; 

Winans tv. A.-G., [1904] A. C. 2873 Casdagli v. Casdagli, 

{1919} A. C. 145. 








423. ——- -—-.|—-A.-G. uv. Kon, No. 306, 
ante. 
424. I—R., a domiciled Englishman, 








born in England of English parents, resided in 
England, & practised at the bar until the year 
1856; he was then appointed by her Majesty to 
be Chief Justice of the Island of Ceylon, where he 
went with his wife & family, & continued there, 
holding the office of chief justice until his death in 
the year 1859; he left his Jaw books in IEngland, 
but had invested large sums of money in Ceylon 
on mtge.; after his death his widow & extrix. 
obtained probate of his will from the district ct. 
of Colombo in Ceylon, & proved his will also in 
the principal registry of her Majesty's Ct. of 
Probate, but declined to pay legacy duty on the 
personal estate of testator, on the ground that he 
was, at the time of his death, domiciled in the 
island of Ceylon, & not in England. Upon 
information filed by the A.-G. on behalf of the 
Crown for the legacy duty :—Held: (1) England 
being the domicil of origin of R., the onus probandi 
was upon the party, who alleged K. had abandoned 
it & acquired another domicil, to establish that 
proposition; (2) the presumption of law was 
against the intention to abandon the domicil 
of origin; (3) as every man’s domicil of origin 
must be presumed to continue until he has 
acquired another sole domicil by actual residence 
with the intention of abandoning his domicil of 
origin, this change must be animo et facto, & as 
there was no such intention or change, legacy 
duty was, therefore, payable for R.’s personal 
estate to the Crown.—A.-G. v. ROWE (LaDy) 
(1862),1 H. & UO. 313 31 L. J. Ex. 314; OL. T. 


Parr [V.—Lecacy Durty. 


438; 8 Jur. N. S. 823; 10 W. R. 718; 158 
E. R. 789. 


Annotation :——As to (3) Refd. Re Capdevioclle (1864), 2 
H. & C. 985. 


425. ——- ———.]—B., an Englishwoman, left 
England in 1849, & lived with defts. from that 
date at Baden Baden, till her death in 1863, 
paying occasional visits only to England. All 
her personalty was vested in English securities. 
Her will, made in England, was made in conformity 
to the laws of England & Baden Baden :—Held: 
her domicil was English, the rule being that a 
man’s domicil was not changed unless he had done 
all in his power to divest himself of his former 
domicil.— A.-G. v. BLUCHER DE WAHISTATT 
(CouNTEss) (1864), 3 H. & C. 374; 5 New Rep. 
185; 34L. J. Ex.29; 11 L. T. 454; 10 Jur. N.S. 
1159; 13 W. R. 163; 159 BE. R. 576. 

Annotations :-—Refd. Haldane v. Eckford (1869), L. R. 8 
Eq. 631; Douglas v. Douglas, Douglas v. Webster (1871), 
L. Wt. 12 Eq. 617. Mentd. Edinburgh Life Assce. v. 
Lord Advocate, [1910] A. C. 143. 

426. Assets at home & abroad.|—-Testa- 
trix, who was born in France in the year 1793, 
her parents being French subjects, came with 
them, when she was of age, to England some time 
before 1837, & lived with them in London until 
their death, after which she resided with her 
brother in London till he gave up his house in 
1853. She then left with the intention of living 
at Toulon, her native town, but, on the journey 
thither, fell ill at Paris, whence she returned to 
Tondon for surgical treatment, & remained there 
till her death in 1875. She had taken no lodgings 
at Toulon, nor sent forward any funds to await 
-her. By her will, which was in the English 
language, & made in 1869, & in which she was 
described as of English residence, she left several 
legacies. 1t was contended that, under the above 
circumstances, her French domicil was not lost, 
or, if lost, was revived by the visit to France in 
1853, with the intention of living there, & that, 
therefore, legacy duty was not payable :—Held: 
as she had merely an ultimate intention of living 
at Toulon, her domicil was English, & legacy duty 
was payable.—A.-G. v. GASQUET (1877), 41 
J.P.487; 42 J. P. 346. 

427. Partnership share of realty abroad— 
Deceased domiciled in England.|)—ForsBsEs v. 
STEVEN, MACKENZIE v. FORBES, No. 375, ante. 

428. -|--Re STOKES, STOKES v. 
Ducroz, No. 376, ante. 

429. Estate pur autre vie in British real estate— 
Deceased domiciled abroad.|—-CHATFIELD v. BERCH- 
TOLDT, No. 377, ante. 

430. Domicil doubtful—Onus of proof.]|—The 
onus of proving that a domicil has been chosen 
in substitution for the domicil of origin lies upon 
those who assert that the domicil of origin has 
been lost. The domicil of origin continues unless 
a fixed & settled intention of abandoning the first 
domicil & acquiring another as the sole domicil 
is clearly shown. An American citizen left the 
United States & lived many years in England 
where he died, leaving by will a legacy on which 
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p. Leyacy under £20—Gifis to 
rar Ueda mission—Schemes of same 
Church—Regarded as distinct legacies. } 
—A bequest under £20 being made to 
each of several mission, educational 
& church extension schemes of the 
Free Church of Scotland :—Held: 
these were not to be considored as 
several legacies to one logatee, the 
Free Church, but several & distinct 
legacies to different legatecs ; &, be A.-G. 
each under £20, legacy-duty was no 869.—IR. 
exigible therefrom.—STEWaARr’s TRus- 


a ——VOL. xXXI. 











q. Charitable 


under th 


v. LORD ADVOCATE 
Dunl. (Ct. of Sess.) 453.—SC 
gift — Bound by 
secret trust—Not exempt.} —A legacy, 
absolute on the face of the will, bu 
bound by a secret trust for charity 
accepted by the legatee in the life- 
time of testatrix, is not exempt from 
legacy duty as being a charitable legacy 
e Acts regulating the payment 
of legacy duty in Ireland.—CULLEN v. 
FOR IRELAND (1866), 14 W. lt. 
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the Crown claimed legacy duty on the ground 

that testator had acquired a domicil in England :— 

Held: the onus of showing a change of domicil 

was upon the Crown & the proof of a fixed & 

settled purpose was not clearly made out, & 

legacy duty was not payable.—WINANS v. A.-G., 

[1904] A. OC. 287; 73 L. J. K. B. 613; 90 L. T. 721 ; 

20 T. L. R. 510, H. L.3 revsg. S. C. sub nom. 

A.-G. v. Winans (1901), 85 L. T. 508, C. A.; 

subsequent proceedings, sub nom. WINANS v. 

A.-G., [1910] A. C. 27, H. L. 

Annotations :—Refd. Re De Almeda, Sourdis v. Keyser 
(1902), 18 T. L. R. 414; Casdagli v. Casdagli, [1919] 
A. C. 145: Lord Advocate v. Jaffrey, [1921] 1 A. C. 146; 
Rudd v. Rudd, [1924] P. 72. Mentd. Re James, James v. 


James (1908), 98 L. T. 438; Waddington v. Waddington 
(1920), 36 'T. L. Rt. 359. 


Sect. 3.—EXCEPTIONS FROM CHARGE OF 
DUTY. 


431. Legacy under £20—Gift of larger sum to 
be divided in sums under £20.|—Re FRANCKLIN’S 
CHARITY (1829), 3 Sim. 147; 3 Y. & J. 644; 57 
i. R. 954. 

Annotations :—Consd. Re Wilkinson (1834), 1 Cr. M. & R. 
142; A.-G. v. Kitzgerald (1843), 13 Sim. 83. Refd. A.-G. 
v. Nash (1836), 1 M. & W. 237; Re Griffiths (1845), 14 
M. & W. 510; Re Parker (1859), 4 H. & N. 666. 

432. .|—Exors. cannot be called 
upon to pay legacy duty upon the whole of a 
residue bequeathed to them in trust to divide 
the interest ‘‘ among poor pious persons, in ten 
or fifteen pounds, as they should sce fit.”—A.-G. 
v. NASH (1836), 1 M. & W. 237; Tyr. & Gr. 584 ; 
5 L. J. Ex. 289; 150 E. R. 422, Mx. Ch.; affg. 
S. C. sub nom. Re WILKINSON (1834), 1 Cr. M. & R. 
142. 

Annotations :—Consd. Re Parker (1859), 4 H. & N. 666. 
N.F. Harris v. Howe (1861), 29 Beav. 261. Consd. Cullen 
v. A.-G. for Ireland (1866), 12 Jur, N.S. 531. Refd. Re 
Griffiths (1845), 14 M. & W. 510. 


433. .|—Testator gave his residuary 
estate, which amounted to £13,000, to his exors., 
to be by them appropriated to the education of 
the children of the poor in Ireland, principally 
those in or about Limerick :—Held: legacy duty 
was payable on the residue.-—A.-G. v. FITZGERALD 
(1843), 13 Sim. 83; 1 L.T. O. S. 251; 7 Jur. 569; 
60 E. R. 33. 


Annotations :—Folld. Re Griffiths (1845), 14 M. & W. 510. 
Refd. Re Parker (1859), 4 H. & N. 666. 


434. .|—A testator bequeathed to 
trustees a sum in the £3 per cent. Consols, in 
trust, as to £1,700 part thereof, to pay & apply 
the dividends in establishing & supporting a daily 
school at N., for the instruction of twenty boys, 
on the principal of a national school ; the dividends 
to be retained by R. & B., two of the trustees, to 
be so applied; & he directed that B. should be 
the schoolmaster, & that the management of the 
school should always remain in the family of B. ; 
& as to £400, other part of the said stock, testator 
directed that the dividends should be paid by the 
trustees to & applied by the schoolmaster for the 
time being of the said school, in providing the 
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queathed £2,500 to trustees upon trust 
to invest the samo, & to apply the 
interest in & towards the support of 
the nuns & Convent of the Good 
Shepherd, in Cork, when the same should 
be established :—Held: a good charit- 
able purpose was disclosed by the will, 
& the legacy was within the exemption 
in 5 & 6 Vict. c. 82, 5s. 38, & not liable 
to legacy duty.—-MAHONEY v. DUGGAN 
(1883), e R. 1] Ir. 260.—IR. 


1 -——— .J— Testatrix, domi- 
ciled in Ireland, bequeathed a legacy 
to the Society for Irish Church Missions. 


¥F 
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boys with pinafores, caps, & shoes, & also with 

ks & slates; such clothes, books, & slates to 
be left behind them on leaving the school :—Held: 
these bequests were subject to legacy duty.—Re 
GRIFFITHS (1845), 14 M. & W. 510; 15 L. J. Ex. 


130; 153 E. R. 577. 
Annotation :—Folld. Re Parker (1859), 4 H. & N. 666. 


435. .|—Bequests to trustees of 
£2,000 consols, to divide the income yearly 
between twelve poor persons, but no person to be 
eligible two ycars in succession :—Held: liable 
to legacy duty.—Re PEARCE (1857), 24 Beav. 
491; 53 E. R. 447. 

436, —— .|—Legacy duty is chargeable 
upon a fund given for charitable purposes, although 
it is directed by the donor to be distributed in 
sums of less than £20 among the individual 
objects of the charity Harris v. HOWE (EARL) 
(1861), 29 Beav. 261; 30 L. J. Ch. 612; 25 
J. P. 629; 7 Jur. N. S. 883; 9 W. R. 404; 54 
E. lt. 627. 

See, now, 1881 Act, s. 42. 

437. Charitable gift—Building & endowing 
church.|—A bequest of money for the purpose of 
building a church & parsonage-house, & of en- 
dowing & repairing the church, is subject to a 
legacy duty of £10 per cent.—Re PARKER (1859), 
4 & N. 666; 29 L. J. Ex. 66; 33 L. T. O. S. 
288; 23 J. P. 406; 5 Jur. N. S. 1058; 7 W. R. 
660; 157 EK. R. 1002. 

438. Money payable under policy of insurance— 
In Customs Annuity & Benevolent Fund.|—A.-G. 
v. ROWSELL (1844), 36 Ch. D. 67, n.; 56 L. J. Ch. 
942, n.; 36 W. R. 378, n. 

Annotations :—Refd. Re Pocock’s Policy (1871), 
449, n. Mentd. Re Maclean’s Trusts (1874), 44 L. J. 
145; He Phillips’ Insce. (1883), 23 Ch. D. 235; Urquhart 
v. Butterfield (1887), 36 W. R. 376. 

439. Annuity—Charged on realty & personalty.] 
—Wherc there is a devise to A. for life, of the rents 
& profits of a real estate, & the interest. & dividends 
of personal property, & after his death, the whole 
estates, both real & personal, to be divided between 
B. & C., the exors. & trustees are bound to pa 
to A. the annual produce of the personal as well 
as real property, without requiring a receipt 
stamped as for a legacy; such annual payment 
not being subject to the tax imposed on legacies.— 
Cia v. CRorT (1792), 2 Hy. Bl. 30; 126 E. R. 
Annotation :—Refd. Hill v. Atkinson (1816), 2 Mer. 45. 

440. ——— Under general power—1805 
Act, s. 4.|—The Marquis of H., by indenture of 
Oct. 2, 1802, granted certain lands, etc., to trustees 
to the use of himself for his life, remainder to his 
son the Earl of Y., testator, for his life, with 
remainders over. The indenture contained a 
pov that it should be lawful for the Earl of Y., 

y his last will, to limit to the use of himself, or 

















The object of this Society, which had 
its head office in London, was “ to pro- 
mote the glory of God in the salvation 
of the souls of our Roman Catholic 
fellow-subjects in Ireland, through the 
instruinentality of the Church of 
Ireland ” :—-Held; the legacy was for 
purpose in Ireland merely charitable, 
. to gree tT ogeeey duty.— 
QQ. v. BECHER 21. Rh. 251; 
44 I. L. T. 67.—I e : 


t. .]—Bequest by a parish priest 
in Ireland of a all my propery & b 
money to the poor.’’ ‘The assets were 
all in Ireland, & the will was proved 
pers tee ies sable to legacy duty. 

o a legacy, for a purpose mere 
charitable, within the exemption from 
legacy duty in 5 & 6 Vict. c. 82, 5. 38, 


to Ireland.— 


a. 
teatator’s 





land :—Held;: 








advancemen 


it must appear by tho will itself that 
the charitable purpose is to be restricted 
ENNY v. A.-G. (1883), 
L. R. 11 Ir. 253.—IR. 

Not masses for repose of 

soul.}—Legacies for masses 
for the repose of testator’s soul directed 
to be said in a public church in Ire- 
not to be exempted 
from legacy duty by 5 & 6 Vict. c. 
8s. 38.—PERRY vv. 
L. R. 21 Ir. 480.—IR 
amounts 
ed 
benefit, & support of 
certain missions & of a thoo 
training institution founded 
church of a particular denomination :— ‘in N 
Held: (1) the words 


7 What 
testator bequeath 
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any other person, any annual sum of money or rent- 
charge, not exceeding the yearly sum of £700, to 
be et out of & charged upon the lands, etc., 
in the indenture mentioned. The Earl of Y., after 
the death of his father, by a codicil to his will, 
limited to Lady S. the annual sum of £700 payable 
out of the said lands, & afterwards died :—Held: 
no legacy duty was payable in respect of the 
annuity, it not being clearly the intention of 
1815 Act or 1805 Act, ss. 4, 5, to render such a gift 
liable to duty.—A.-G. v. HERTFORD (MARQUIS) 
(1845), 14 M. & W. 284; 14 L. J. Ex. 266; 5 
L. T. O. S. 266; 153 E. R. 4843; subsequent 
proceedings (1849), 3 Exch. 670. 

441. Legacy charged on realty—Under general 
power—1845 Act, s. 4.J|—-A., by deed dated in 
1802, conveyed certain lands to trustees, to the 
use of himself for life, remainder to B., his son for 
life, remainder to deft., his grandson for life, with 
remainders over. The deed provided, that it 
should be lawful for deft. & the survivor of A. & B. 
to declare any new uses of the lands. A. died in 
June, 1822, & by indenture of appointment 
of Oct. 1822, B. & deft. declared that it should be 
lawful for B. by deed or will to charge the lands 
with the payment of any sum not exceeding 
£47,000. In 1823, B. by his will charged the lands 
with payment to his exors. of £47,000 to be applied 
in payment of his debts, etc., & the residue in 
trust for deft. B. died in 1842, & in 1847 his 
exors. raised £11,259 lls. 8d., part of the £47,000, 
& paid it to deft., the debts having been previously 
paid :—Held: this was a gift by will, within 
1845 Act, although it operated originally by virtue 
of a power, & legacy duty was chargeable on the 
sum of £11,259 lls. 8d. it not having been paid 
to deft. until after that Act came into operation, 
notwithstanding testator died before.—A.-G. v. 
HERTFORD (MarRQuiIs) (1849), 3 Exch. 670; 18 
L. _ Ex. 332; 13 L. T. O. S. 121; 154 BE. R. 
1014. 
aa asa :—Montd. A.-G. v. Theobald (1890), 24 Q. B. D. 





442. Fund held on permanent  trust.|—By 
Customs & Inland Revenue Act, 1885 (c. 51), 
8. 11, it is enacted that “ whereas certain property, 
by reason of the same belonging to or being vested 
in bodies corporate or unincorporate, escapes 
liability to probate, legacy, or succession duties, 
& it is expedient to impose a duty thereon by wa 
of compensation to the revenuc . . . there shall 
be levied ... in respect of all real & personal 
property which shall have belonged to or been 
vested in any body corporate or unincorporate 
during the yearly period ending Apr. 5, 1885, 
or during any subsequent yearly period ending 
on the same day in any year a duty at the rate of 
£5 per cent. upon the annual value, income, or 
profits of such property accrued to such body, 
corporate or unincorporate in the same yearly 


bequests ’”’ in Charitable Gifts Duties 
Exemption Act, 1883, s. 2, being stated 
to include certain purposes, thereby 
excluded others; (2) the gift to the 
missions was for religious purposes, for 
romoting the tenets of the church ; 
3) the theological training institu- 
tion was not a “ public institution ”’ 
within the meaning of sect. 2; (4) in 
neither case was the gift exempt from 
the payment of duty chargeable under 
Deceased Persons Estates Duties Act, 
= -—Re BERT’S WILL A 
to.|—A 1881.—Re Pro ‘a W (1892), 10 
: N. ZL. L. R, 578.—N.Z. 

6. ——— ricted to 88 opere 
ating in New Zealand.}—(1) In Death 
Duties Act, 1909, s.:43, the words 

ew Zealand ”’ qualify the words 
‘* charitable trust ’’ & the sect. applies 


C a 
TUOMEY (1889), 
money fer the 


y the 
** charitable 
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period... .’ By sect. 12 of the same Act, the 
term ‘‘ body unincorporate’’ includes ‘ every 
. . . trustee, or number of trustees, to or in whom 
respectively any real or personal property shall 
belong in such manner, or be vested upon such 
permanent trusts, that the same shall not be liable 
to legacy duty or succession duty.’’ By Statute 
Law Revision Act, 1898, c. 22, the recital in 
1885 Act, s. 11, was repealed. In June, 1897. 
the Corpn. of the City of London for the purpose of 
paying off a debenture debt, & of raising further 
moneys, created an issue of debenture stock. 
In connection with the issue an indenture was 
entered into on June 24, 1897, between the 
Corpn. & certain officials of the City of London who, 
including their successors in office, were described 
as ‘‘ the trustees.’’ By the indenture the Corpn. 
charged in favour of the trustees in trust for the 
stockholders all rents & income derived from their 
freehold & leasehold estates, &, also, other income 
of the Oorpn., with the payment of all moneys for 
the time being owing on the security of the 
indenture. It was also provided that for better 
securing & providing for the redemption of the 
stock the Corpn. should out of their annual income, 
after providing for the annual interest on the 
stock, set aside on Jan. 1, & July 1, in every year, 
so long as any of the stock should remain un- 
redeemed, the half-yearly sums of £7,500 & should 
invest all such half-yearly sums & the resulting 
income thereof from time to time; & towards the 
fund so created should be applied by the Corpn. 
towards the redemption of the stock after it 
should have become redeemable. Certain powers 
were conferred upon the trustees in case of default 
by the Corpn. of the performance of their obliga- 
tions under the indenture. Since the date of the 
deed the half-yearly sums of £7,500 had been 
regularly invested in the purchase of stock in the 
names of the trustees. The dividends & interest 
from the investments were as they arose applied 
by the Bank of England in the purchase of similar 
stocks. The purchases & investments were made 
with the consent of the Corpn. & at the request of 
the trustees :—Held: (1) the language in the 
recital to 1885 Act, s. 11, must be read in contra- 
distinction to the language in the enacting part 
of the sect., which did not refer, as the recital 
did, to ‘‘ certain property which escapes liability 
to probate, legacy, or succession duties,’’ but 
included “all real & personal property belonging 
to or vested in the Corpn. during any of the yearly 
periods’; (2) under the deed the holders of the 
debenture stock had no rights against or interest 
in the fund or its income which respectively 
belonged & accrued to the Corpn., provided they 
performed their obligations under the indenture, 
until the redemption period arrived when the 
debenture stock-holders were entitled to be paid 
out of the fund; (3) upon the assumption that 
the view that the fund belonged to the corpn. was 
wrong the trustees held the fund ‘ upon such 
permanent trusts’ that the same was not liable 
to legacy or succession duty within sect. 12 of the 
Act, inasmuch as the words ‘such permanent 
trusts ’’’ meant trusts of a sufficiently permanent 


only to charitable trusts for the 
benefit of persons in New Zealand; 
(2) the exemption from stamp duty 
contained in Finance Act, 1915, 
Sched. 7, ‘‘ Conveyances ’’ Exemption 
(C.), must be similarly restricted to | full 
urposes operating in New Zealand for 
Pre benefit of the people there.—GaR- 
LAND v. STAMP DUTIES (MINISTER OF), 
{1919) N. Z. L. R 792.— «Lie 


d. Money provided by antenuptial 


contract.|—-A husband, by antenuptial 
contract, provided £20,000 to t 
children of the marriage, payable after 
his death, reserving power of division 
or apportionment, & declar. it in | A 
of bairns’ part of gear, m, 
portion. natural, executory, or anyt 
else which they could claim throug 
decease :—Held 
was not lable to legacy 
ADVOCATE-GENERAL U. TROTTER (1847), 
10 Duni. (Ct. of Sess.) 56.—SCOT. 
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character to prevent property being liable to 
legacy or succession duty on the death of 
individuals, & the fund in the hands of the trustees 
was not liable to those duties ; the duty imposed 
by sect. 11 was, therefore, chargeable upon the 
income of the fund.—A.-G. v. LONDON (CITY) 
Corpn., [1913] 2 K. B. 497; 82 L. J. K. B. 698; 
108 L. T. 661; 29 T. L. R. 494; 6 Tax Cas. 313, 
OC. A. 

By directions of testator.|—-See Sect. 7, sub-sect. 
2, post. 


Sect. 4.—RATES OF DUTY. 

See, now, 1909-1910 Act, s. 58 (2), (4). 

443. Legacy to married woman not for her 
separate use—Rate not affected by marital right 
of husband.]—Bequest of all the rest, residue, etc., 
of the personal estate of a testator to his son-in-law, 
G. & to his, testator’s, daughter P., his wife, their 
exors., administrators & assigns, for their absolute 
benefit :—Held: not to be chargeable under 
1815 Act, Sched. III., with the highest duty of 
£10 per cent. on the whole amount, as being a 
legacy given to, or devolving to or for the benefit 
of G., the husband, a stranger in blood to deceased, 
nor to be chargeable wholly with the lowest duty 
of 1 per cent., as being a legacy given to, or 
devolved to or for the benefit of a child of deceased, 
in the person of the daughter, but to be chargeable 
by moieties as being a bequest for the benefit of 
each to the amount of one-half, &, therefore, as to 
one moiety, chargeable to the highest, & as to the 
other to the lowest duty.—A.-G. v. Baccuus 
(1823), 11 Price, 547; 147 KE. R. 560, Ex. Ch. 
Annotations :—Folld. A.-G. v. Burnie (1830), 3 Y. & J. 531. 


Mentd. Atchoson v. Atcheson (1849), 11 Beav. 485; 
Ward v. Ward (1880), 14 Ch. D. 506. 


444. -|—A bequest of a residue, of 
whatever it may consist, such money as arises 
from it to be invested in the public funds, the 
interest to be appropriated to testator’s son & his 
wife, a stranger in blood, for their lives, with 
remainder to the grandchildren of testator, in 
equal proportions, is liable to legacy duty, to 
be calculated at the rate of £1 per cent. for the son’s 
moiety, & £10 per cent. for that of the wife, upon 
the principle that the son & his wife each take a 
life interest in one moiety of the income of the 
residue.—A.-G. v. BURNIE (1830), 3 Y. & J. 531; 
148 BE. R. 1290. 

445. Probate revoked under compromise—Rate 
depends on relationship of next of kin.|—By an 
instrument purp6rting to be the will of S., deceased, 
the whole of S8.’s personalty, amounting in the 
net to £12,748, was bequeathed to J., a stranger 
in blood, who was made exor. J. took out 
probate, & paid the duty of 10 per cent. on the 
whole net. Afterwards T., the next of kin to S., 
disputed the will, on the ground that S. was not of 
disposing mind. J. paid £6,000 to T., & consented 
that the will should be revoked, & administration 
taken out by T., who, in consideration thereof, 
released to J. her claim on the £12,748. T., from 
her nearness in blood, was liable to a duty of less 











PART IV. SECT. 4. 


e. Legacy released by order of 
court—Rate pauanle by nexrt-of-kin.J— 
competition between a person 

4 a bequest on behalf of a class 
of beneficiaries under a will & the next- 
of-kin of testator was terminated by 
joint minute under which each party 
received one-half of the subject of the 
bequest :—-Held :_ under 86 Geo. III., 
ce. 52, s. 23, the boquest ‘having been 


_F2 


he 


: this provision 
dut s 
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than 10 per cent. :—Held: under 1796 Act, s. 37, 
J. was entitled to a return of duty, not only on the 
£6,000, but also on the remaining £6,748, & the 
duty on the whole £12,748, was to be accounted for 
between 'T. & the Comrs. of Stamps, as duty 
charged on T., at the lower rate.—R. v. STAMPS 
Comrs. (1844), 6 Q. B. 657; 1 New Pract. Cas. 
106; 4L.7. 0.8. 154; 115 E.R. 248. 

446. Natural child legitimated according to law 
of father’s domicil—Rate of legitimate child.]—A 
testator of English birth, but domiciled in France, 
gave, by his will, shares in the proceeds of con- 
verted real estate in England to his two daughters, 
who were not born in wedlock, but had been 
legitimated according to the law of France :— 
Held: the status of the daughters in England 
must be their status according to the law of France, 
ie. that of legitimate “ children’? & not of 
‘‘ strangers in blood,’ & legacy duty at the rate 
of £1 per cent. was payable upon the shares taken 
by them under their father’s will.—SkoTTOWE 
v. Young (1871), 1. R. 11 Eq. 474; 40 L. J. Ch. 
366; 24 L. T. 220; 19 W. R. 583. 

Annotations :—Refd. Re Goodman’s Trusts (1881), 17 Ch. D. 


; Jve Andros, Andros v. Andros (1883), 24 Ch. D. 
637. Mentd. 2c Grey’s Trusts, Grey v. Stamford, [1892] 
3 Ch. 8&8. 


447. Settlement on wife, husband & children— 
Subsequent bequest to children—Rate as child 
or stranger.|— Re PALMER (1858), 3 H. & N. 
26; 301. T. 0. 8. 809; 157 H.R. 374. 


Secr. 5.—VALUE CHARGEABLE. 

See 1796 Act, ss. 8-12, 15-19, 23. 

448. What is gross value—Value at date of 
delivery of account for computation.|—Thce legacy 
duty is to be paid upon the aggregate amount of 
the residue of testator’s property at the time of the 
exor.’s delivering into the stamp office the note 
of what he intends to retain as residuary legatee. 

The duty which is to be charged & paid in 
respect of any legacy, ‘‘ according to the amount 
or value of the property taken in satisfaction 
thereof,’ must mean according to the value of the 
property at the time of taking it in satisfaction for 
the legacy (MACDONALD. C.B.). 

The public had a right to the £10 at first, & so 
have they to the profit made by that £10, after it 
had legally vested in the govt. (MACDONALD, 
C.B.).—A.-G. v. CAVENDISH (1810), Wight. 82 ; 
145 E. R. 1183. 

Annotation :—Mentd. A.-G. v. Giles (180), 5 H. & N. 255, 

449. Including accretions of income 
to date.|—-When a legacy is not paid at the time 
appointed by testator, legacy-duty is payable, 
not merely on the capital sum bequeathed, but 
on the aggregate amount of capital & interest, 
which is ultimately received by the legatee. 

A certain sum has been appropriated to the 
satisfaction of the legatees, & the payment of the 








released for payment of one-half of 


per cent. was pee on that half 
only, & the half payable to the next- 
of-kin was liable to 3 per cont. duty.— 
LORD ADVOCATE ¥v. FRECKLETON’S 
JUDICIAL FACTOR (1894), 21 R. (Cth. of 
Sess.) 743; 31 Se. L. R. 637.—SCOT. 
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448 i. What is gross value—Value 
at date of delivery for computation.]— 
Testator conveyed the benefit which 
belonged to him, in Scottish & English 
patents for an invention, to trustees, 
directing them to hold his share till the 


969.—SC 
449 i. 





expiry of the patents to accumulate the 
its amount, duty at the rate of 10 prolte into a fund for the protection of 

is estate from unexpected claiins, & in 
then to divide & appropriate the same 
to partics in certain proportions of 
shares. In a suit for legacy duty gn the 
deceased’s interest in the 
patent :—Held: duty is due upon the 
whole sum realised, & forming the fund 
for division.—ADVOCATE-GENERAL 0, 
OSWALD Mess), 10 Dunl. (Ct. of Sess.) 





tions of income to date.|—A legatee 
sold an “annuity of £2,500 a year, 
such annuity to bo receivable by 
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duty ; for asum appropriated for the legacies, must 
be considered as appropriated in part for the 
payment of the duty which attaches upon the 
legacies. It must be considered as so appropriated, 
from the time when the legacies were payable ; 
at that time, a certain proportion of the appro- 
priated sum would have belonged to the legatees, & 
a certain proportion of it would have belonged to 
the Crown; & it appears to me to be the justice 
of the case & not contrary to the Acts of Parlia- 
ment, but rather consonant to their whole tone 
& spirit, that the legatees should have that part 
of the fund which they would have had, if the 
appropriation had been made at the time fixed 
by the will, & that the Crown should have the full 
benefit of that part of the fund, which it would 
have been incumbent on the ct., at the same time, 
to have set apart for the discharge of the duty 
(LoRD LyNpHURST, C.).—THOMAS wv. MONT- 
GOMERY (1827), 3 Russ. 502; 38 E. R. 664, L. C. 

Annotations -—Refd. Wright v. Barnowall (1849), 13 Jur. 

1041. Mentd. A.-G. v. Giles (1860), 5 H. & N. 255. 

450. .|\—An exor. allowed the 
legatee of leasehold to occupy for fifteen years, 
the legacy duty being unpaid. The exor. was 
then called upon to pay duty on the profits 
accruing for the fifteen years as well as on the 

rincipal value of the premises :—Held: he was 
iable to the whole of such duty, & he might recover 
all the money paid on that account, as money 
paid to the use of the legateec.—BATE v. PAYNE 
(1849), 138 Q. B. 900; 18 L. J. Q. B. 273; 13 
Jur. 609; 116 KB. R. 1507; previous proceedings 
(1848), 12 L. T. O. 8S. 124. 

451. Legacy compounded—Value of property 
taken in satisfaction at time of taking.|— A,-G. v. 
CAVENDISH, No. 448, ante. 

452. Forgiveness of debt—-Interest from death 
not added.j—A.-G. v. HoLBRooK, No. 328, ante. 

453. Bequest of sum to purchase annuity— 
Duty charged on sum bequeathed.|—(1) Devise to 
the devisor’s wife for life, & from & after her 
decease to trustees, upon trust to sell, & among 
other bequests to lay out £500 in an annuity for 
the life of his son:—Held: this gave a vested 
interest to the son, surviving the devisor, but 
dying in the lifetime of the wife, the period of 
enjoyment being deferred with reference to the 
circumstances of the estate, not of the legatee. 

It is clear he meant an annuity to be pur- 
chased with the £500; which is the same in 
effect as giving a legacy of £500 to his son; for 
upon a bill filed he might have received the money 3 
& the ct. would not have compelled the trustees 
to lay it out in an annuity (GRANT, M.R.). 

(2) Where a sum of money was bequeathed in 
trust to lay it out upon Govt. or other securities 
in the purchase of an annuity for life :—Held: 
this was a direction to lay it out in an annuity for 
life, the will making several dispositions of stock, 
both as to the dividends & the capital.— BayLiey 
v. BisHor (1803), 9 Ves. 6; 32 E. R. 501. 
Annotations :—-As to (1) Consd. Palmer v. Craufurd (1819), 











the purchaser from June 7, 1831,” 
tho period at which it had vested 

the legatec:—Held: the ur- 
chascr was liable for the legac duty 
upon a sum of £12,000 whic con- 
stituted a part of tho capital from 
which the annuity was derivable, & 
upon the interest of this sum from 
June, 1831, the date at which ho 
acquired right to it, down to 1842 
at which period the duty had been 
settled for with government by tho 
trustees of testator.—NISBETT’s True. 
TEES v. LEARMONTH (1845), 8 Dunl., 
one Sess.) 69; 18 Se. Jur. 34.— 


dottish 


Including accre- 


Part [V.-—Lecacy Duty. 


216 Gourd ‘pe a a ie (sao; sha eae 2629" Kee 
. wer v. Hayne . RR. cq. ; 
Robbins, Robbins v. Legge, [1906] 2 Ch. 648. Refd. 


Dawson v. Hoarn (1831), 1 Russ. & M. 606; Walters v. 

Corpo (1851), 15 Jur. 764; Hatton v. May (1876), 3 

Ch. D. 148; Re Mabbett, Pitman v. Holborrow, [1891] 
“1 Ch. 707. 

454, Annulty—Gift of income to A. for life 
subject to annuity to B. for life—Duty payable as 
on annuity for life of A.|—A testator, by his will, 
directed his exors. to assign the residue of his 
personal estate to the trustees of the settlement 
of his niece Mrs. A., the wife of A., on trust out 
of the annual income to pay to her during the 
joint lives of herself & eben an annuity of 
£2,000 for her separate use, & that they should 
stand possessed of the residue upon such trusts 
& for such persons, interests, etc., as were ex- 
pressed in a deed of settlement of the said Mrs. A. 
The deed of settlement provided that the trustees 
should stand possessed of the settled property 
upon trust, during the joint lives of the said A. 
& his intended wife Mrs. A. to pay her an annuity 
of £500, upon trust to pay the residue or surplus of 
the dividends & annual produce of the stocks, 
funds, etc., unto A., & authorised him to receive 
the same during his life, & after the decease of 
either of them, to pay the dividends to the sur- 
vivor, & authorised him, her or them to receive 
the same during the life of the survivor. 1796 
Act, imposing dutics on legacies, by sect. 8, 
enacted that the value of any legacy given by 
way of annuity for life or for ycars determinable 
on any life or for years or other period of time 
should be calculated, & the duty charged according 
to the tables in the sched. :—-Held : the duty was 
to be charged on the value of £2,000 a year to 
Mrs. A. for the joint lives of herself & her husband 
A., & on the value of the residue of the income for 
the single life of A.—-A.-G. v. WyNForD (LORD) 
(1854), 9 Exch. 746; 20. L. R. 1129; 231. J. Ex. 
223; 156 KE. R. 319. 

455. How value ascertained—1853 Act, 
s. 31, Sched.]—1853 Act, s. 31, which enacts, that 
where it shall be required to calculate for the 
purpose of legacy duty, the value of any annuity, 
such value shall, after the time appointed for the 
commencement of that Act, be calculated according 
to the tables in the Sched. to that Act, & not 
according to the tables in 1796 Act, is confined 
to cases where testator died after the commence- 
ment of the Act, & does not extend to cases where, 
the death being before, the acts of calculation & 
payment occur after the commencement of the 
statute.—Re CORNWALLIS (1856), 11 Exch. 580; 
25 L. J. Ex. 149; 26 L. T. O. S. 205; 4 W. R. 
711; 156 E. R. 962. 

Annotation :—Consd. Bell v. Master in Equity of Supremo 

Court of Victoria (1877), 2 App. Cas. 560. 

456. Joint tenancies—Proportionate charges.’ 
A.-G. v. Baccitus, No. 443, ante. 

457. ——.]—A.-G. v. BURNIE, No. 444, 
ante. 

458. Successive beneficiaries —- Beneficiaries 
liable to same rate of duty—Duty payable in same 
manner as if legacy to one person—Unless given 
as annuity to A. & fund to B.|—A testator be- 
queathed annuities to persons all subject to the 
same rate of duty, & directed his trustees to con- 
tinue at interest sums which should be amply 
sufficient to pay out of the income thereof such 
of the annuities as should be existing & to divide 
the residue of the principal monies between the 
surviving annuitants & their respective children, 
including the children of deceased annuitants, 
& to divide among the children of the first-named 
annuitants, on the death of one or more of the 
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others, such part of the principal monies as would 
not be required for payment of the subsisting 
annuities until all the principal money provided 
by the sale of his residuary estate should be paid 
& divided among such children to whom he be- 
queathed the same. In other parts of the will 
testator spoke of the annuities & residuary estate 
distinctly :--Held : the legacy duties were payable 
on the annuities as annuities, & not at once on 
the whole residuary estate as bequeathed in 
succession to persons chargeable with the same 
rate of duty.—Crow v. ROBINSON (1862), 4 
De G. F. & J. 337; 81 L. J. Ch. 516; 6 L. T. 372 ; 
10 W. R. 306; 45 BK. R. 1213, L. JJ. 

459. .|—J., by will, gave all his 
real & personal estates, not specifically bequeathed, 
to trustees, upon trust to pay an annuity of £100 
a year to his wife for life, & after her decease to 
pay to his natural daughter, M., the sum of £600 ; 
& after making several other bequests, then as 
to a certain freehold public-house, after the decease 
of his wife, upon trust to pay the rents & annual 
income to be derived therefrom unto his natural 
daughter E. for her life, & after her death to 
stand possessed of the said public-house, in trust 
for such of the children of the said E. as might 
be then living, & the issue of any that might 
be dead, share & share alike ; & as to all the residue 
of his estates, after answering the several purposes 
aforesaid, he directed his said trustecs to invest 
the same, & pay two-thirds of the dividends 
thereof unto the said IK. during her life, & after 
her death the principal to be equally divided 
between her children on attaining 21 years; the 
remaining one-third to be paid unto the said M. 
during her life, & after her death the principal 
to be equally divided between her children. By 
a codicil to his will testator stated that the 
said freehold public-house had been sold & 
vealised £2,200, & he, therefore, revoked the 
devise of the said public-house in his will mentioned 
in favour of the said K. & her children, & in lieu 
thereof he directed his said trustees to stand 
possessed of the sum of £2,200 & invest the same, 
& to pay the interest arising therefrom unto the 
said EK. for her life, in manner in his said will 
expressed with reference to the rents of the said 
public-house so sold as aforesaid; & after her 
death to stand possessed of the said sum of £2,200 
for the benefit of the children of the said EK. as 
in the said will mentioned, & he thereby gave & 
bequeathed the same to them accordingly. Upon 
testator’s death, his widow being still alive, the 
exor. in the residuary account deducted from the 
net amount of the residue on which duty was now 
payable the sum of £2,800 which he claimed to 
detain to answer the above outstanding legacies 








| of £600 & £2,200. The Comrs. of Inland Revenue, 


on the other hand, claimed payment of duty on 
the said two legacies as having fallen into the 
residue :—Held: (1) legacy duty at the rate of 
£10 per cent. was payable at once by the exor. 
upon the two several sums of £600 & £220; (2) as 
to both sums, under the express provisions of 
1796 Act, s. 12, as ‘‘ a legacy or residue, or part 
of any personal estate given over for the benefit 
of, or so that the same shall be enjoyed by, different 
persons in succession, chargeable with duties at 
one & the same rate; (3) according to the pro- 
visions of that sect. or of sects. 1, 2, 8, of the Act, 
or of the whole of them taken together, the Crown 
was entitled to that amount of duty. 

In this case, which was a writ of summons from 
the Exchequer, calling on the exor. to show cause 
why he should not deliver an account of deceased’s 
estate, & pay the legacy & succession duties 
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Sect. 5.—Value chargeable. Sect. 6: Sub-sect. 1.] 


chargeable thereon, the practice as to the right 
to begin being stated to have varied, the ct. 
decided to hear counsel for the Crown in the first 
instance.—Re GREENWOOD (1869), as reported in 
21 L. T. 25. 

460. Beneficiaries liable to different rates 
of duty—Life interests chargeable as annuities.|— A 
testator gave his residuary estate upon trusts for 
sale & conversion & to pay the income of the 

roceeds to three persons during their joint lives 
in equal shares, with remainder, in the events that 
happened, both as to income & capital, to all their 
children living at the death of the survivor of 
them who should attain 21, or being female marry. 
The will contained no gift over in the event of 
the life tenants dying without issue who would 
take a vested interest. At the death of testator 
the life tenants were all under thirty years of age 
& unmarried. The life tenants were chargeable 
with legacy duty at 10 per cent. upon their interests, 
& their issue would also be chargeable at the 
same rate. The next of kin of testator who 
were entitled in default of the contingent class of 
issue consisted of several persons who would be 
chargeable with legacy duty at 1 per cent. & 
5 per cent. respectively :—Held: different persons 
being entitled in succession, & the rates of payment 
being different, the case fell within the latter 
part of 1796 Act, s. 12, & sect. 17 of that Act 
did not apply ; (2) accordingly, the exors. should 
pay duty calculated at 10 per cent. on the value 
of the life interests out of income, by instalments 
spread over four years ; (3) should the life tenants 
die during that period the instalments would cease, 
& the ultimate duty be payable by the remainder- 
man at the proper rate.—He Duppa, FOWLER v. 
Duppa, [1912] 2 Ch. 445; 81 L. J. Ch. 7373 107 
L. T. 522; 56 Sol. Jo. 721. 

461. Money directed to be applied in purchase 
of real estate—Beneficiary becoming entitled in 
possession before application—-Duty charged as on 
absolute bequest of personalty.]|—A testator, who 
died in 1800, by his will bequeathed to trustees 
a fund to be laid out in land, which was to be 
conveyed to the use of C., his eldest son, for life, 
remainder to C.’s first & other sons in tail male, 
remainder to J., his second son, for life, remainder 
to J.’s first & other sons in tail male, remainder 
to his own right heirs. ©. & J. died without 
issue & intestate, & S., testator’s only daughter, 
became entitled to the fund, being heir-at-law 
to testator, as well astoC.& J. She died intestate, 
& at her death, the fund, which had never been 
invested in land, passed to E., who was grand- 
nephew of testator & heir-at-law of testator & 
of C., J.. & S.:—Held: under 1796 Act, s. 19, 
duty was payable by E. at 5 per cent. as on a 
bequest from S.—DrE LANCEY v. R. (1872), L. R. 
7 Exch. 140; 41 L. J. Ex, 64; 26 L. T. 400; 20 
W. R. 441, Ex. Ch. 

Annogtion (Menta. Macfarlane v. Lord Advocate, {1894} 

462, ——- -— ——.]_-T., who died in 1854, 
devised his real estate, in the events which 
happened, to the use of B. for life, with remainder 
to the use of his first & other sons in tail male, 





481i. Money directed to be applied in 
urchause of real. estate—Beneficiary 
ecoming entitled in possession before 
application—Duty charged as on absolute 
bequest of nersonalty. Fee a testator 
by his will directs his trustees within 
six years of his death to realise his 
whole estate & to purchase at thoir 
discretion land in Scotland & settle it 


in tail, & 


estate to be 


the heir of entail, after 
valuing the succeeding inte 
entails, the Crown is entitled to legacy 
duty upon the capital value of the 
entire residue, the beir of entail having 

become entitled to an estate of in- f. When 
heritance in aren a the Mee 
urchase crewith,” 
within the proviso to 36 Geo. 3, c. 52, 


EstTaATE AND OTHER Deatu Dutrrgs. 


with remainder to the use of B. in fee: & testator 
bequeathed his residuary personal estate to 
trustees in trust for sale & to invest the proceeds 
in the. purchase of land to be settled to the like 
uses, the income of the proceeds until such in- 
vestment being payable in the same manner as 
the rents & eroiita of the land when purchased. 
In 1864 B. became tenant for life, & legacy duty 
was paid at 1 per cent. on his life interest in the 
residuary personal estate not invested in the 
purchase of land. In 1893 B. died without male 
issue, having by his will declared that all money 
liable to be laid out in land under T.’s will, & to 
which he, B., should be absolutely entitled in 
default of male issue, should be considered as part 
of his personal estate. Under 1881 Act, B.’s 
exors. paid affidavit duty at 3 per cent. on his 
personal estate, including the residuary personal 
estate subject to the trusts of T.’s will & not yet 
laid out in land, after deduction for B.’s debts :— 
Held: at the moment of his death without male 
issue, B. ‘‘ began to enjoy the benefit’ of the 
capital of T.’s then subsisting residuary personal 
estate, within 1796 Act, s. 12, &, therefore, on his 
death legacy duty at 1 per cent. became, by that 
sect. & sect. 19, payable under T.’s will on such 
capital, notwithstanding the affidavit duty already 
paid on B.’s estate. 

I think it impossible to say that B. ever 
reserved his legacy, because he did not; but I 
do think it possible & right to say that ‘‘ he began 
to enjoy the benefit ’’ of it. No doubt that was 
only at the moment of his death (KEKEWICH, J.). 
—KENLIS (LORD) v. Hopason, [1895] 2 Ch. 458 ; 
64 I. J. Ch. 585; 72 L. T. 866; 13 R. 603. 

Deductions allowed in estimating value of 
residue.|—See 1815 Act, s. 2, Sched., Part III. 


SEcT. 6.—-COLLECTION OF DUTY. 
SUB-SECT. 1.—WHEN Duty PAYABLE. 
See 1796 Act, ss. 6, 8-14, 19, 26; 1909-1910 
Act, s. 63. 
463. Vests in Crown at death.]—A.-G. v. CAVEN- 
DISH, No. 448, ante. 
464. Appropriated to Crown when payable.]— 
THOMAS v. MONTGOMERY, No. 449, ante. 
465. On payment of legacy.]—A testator died 
in Aug. 1861, & his exors. remitted to their 


solr. £80 to obtain probate & £25 to ay 
legacy duty. The solr. became bkpt. in Nov. 
1861, & the money was lost:—Held: the 


exors. would be allowed the £80 but not 
the £25, the latter advance being premature, 
the legacies not having been paid by 1863.— 
CASTLE v. WARLAND (1863), 32 Beav. 660; 2 New 
Rep. 433; 55 E. R. 259. 

Annotation :—Mentd. Re Mackay, Griessomann v. Cart, 

[1911] 1 Ch. 300. 

466. What amounts to retainer—Settled legacy 
—Money retained by executor & interest paid to 
tenant for life.|—A legacy bequeathed by will of 
a@ person dying in 1771 of a sum of money to an 


8. 19.— MACFARLANE v, LORD ADVOCATE 


rests, dis- (eet). 6 R. (Ct. of Sess.) 287, H. L.— 


PART IV. SECT. 6, SUB-SECT. 1. 

‘ legacy is paid——Not when 
right to it accrues.}—On the death of a 
son intestate, monoy in the funds 
devolved upon hig father, who did not 


Part [V.—Lecacy Dory. 


exor. to pay the interest thereon to testator’s 
natural child for his life, & on his death to pay over 
the principal to his children, the interest of which 
had accordingly been regularly paid to the legatee 
for life up to his death, which ppened in 1812, 
his two sons, his only children, having died long 
before that time & previously disposed of their 
interest in the bequest :—Held: the legacy was 
within 1808 Act, Sched. III., as being a legacy 
hae by will of a person dying before Apr. 5, 1805, 

not paid, retained, satisfied or discharged till 
after Oct. 10, 1808, & consequently liable, as to 
the interest taken by the representatives of the 
children, to the duty of 8 per cent., imposed by 
that statute on such legacies when given for the 
benefit of strangers in blood to testator, &, not- 
withstanding the principal, had, in 1794, been 
invested in the funds by the exors., in their own 
names, to answer the purposes of the will.— 
A.-G. v. MANNERS (LADY) (1815), 1 Price, 411; 
145 E.R. 1446. 
Annotations :—Consd. Hill v. Atkinson (1816), 2 Mer. 45. 

Folld. A.-G. v. Woo : ; ‘ 

A.-G. v. Loscombe Creo Se EN bet acne, eae: 

467. —_— ~-—- ——.]—-A., who died in 1794, 
bequeathed a legacy, in consolidated stock, to 
exors., in trust to poy the interest to B. for life ; 
remainder, after B.’s decease, to the surviving 
children of B. on their attaining 21; remainder, 
if no surviving children, to the appointment of 
B.; remainder, in default of appointment, to 
B.’s next of kin: upon A.’s death the exors. 
transferred the legacies into their own names 
from that of testator, paid testator’s debts, & 
accounted for the residuary estate to the residuary 
legatec ; the dividends were regularly paid by the 
exors. to B. until 1826, when B. died, leaving 
three children:—Held: the transfer did not 
amount to a payment, delivery, retainer, satis- 
faction, or discharge of the legacy, before Aug. 31, 
1815, & was, therefore, liable to the duty under 
1815 Act. 

Ail that the Lord Chancellor [Lord Eldon in 
Hill v. Atkinson] says is, that a transfer by an 
exor. to himself as trustee is an appropriation of 


the legacy. It has been so held for a consider- 
able length of time. For particular purposes un- 
questionably, it is an appropriation. If an 


exor. transfer into his own name as trustee the 
amount of a particular legacy, & acts upon that 
transfer, that is an appropriation as against 
many persons & in particular as against himself. 
But the question here is, whether that act so done 
is to be considered as a delivery of the legacy as 
against the revenue, & this Act of Parliament: 
whether it is a retainer, or a satisfaction, or a dis- 
charge. . . . Can anybody of good sense contend, 
that it has been delivered. retained, satisfied, or 
discharged when the same money is now in his 
hands, & he is liable for it to the persons beneficially 
entitled to this legacy ? (ALEXANDER, C.B.). 
Satisfied & discharged means, when it is paid ; 
these words are synonymous to those which 
precede them (HUBBOCK, B.).—A.-G. v. Woop 
(1828), 2 Y. & J. 290; 148 E. R. 928. 
Anicnios :—Distd. A.-G. v. Loscombe (1860), 5 H. & N- 


468. ——- ———- ——.|—-A.-G. v. Hancock, No. 
822, ante. 

469. Payment of fund into court—Under 
order of court.|—Hii v. ATKINSON, No. 321, ante. 





take out administration, but bequeathed 
the money to his daughter prior to 
Oct. 10, 1542, & which was not trans- 
ferred until after that date :—Held: 


by 5 & 6 


it was liable to pay the duty imposed 
Vict. c. 82, which came into 
operation upon that day: & the true 
criterion of the duty payable was the 
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470. ——.]—A testator bequeathed 
a sum of money to A. for life, & after her decease 
to her children, as she should appoint, &, in 
default of appointment, equally among all her 
children, who, if sons, should attain 21, or, if 
daughters, should attain that age or be married ; 
& if she should have no such children, then accord- 
ing to her appointment, &, in default of appoint- 
ment, over. Upon the death of testator, a suit 
was instituted for the purpose of having this 
legacy secured ; under the decree made in that 
suit in the year 1798, the cxors. paid the amount 
into ct., &, prior to Nov. 1802, the whole of it 
was invested in stock in the name of the Accountant- 
General, & placed to the separate account of A., 
who continued to receive the dividends during 
her life:—Held: this was a sufficient payment of 
the legacy within 1815 Act, &, therefore, upon 
A.’s death in 1834, the parties interested: in re- 
mainder, who were the children of A., were 
entitled to receive their several shares of the fund, 
without producing receipts for the legacy duty.— 
COOMBE v. TRIST (1835), 1 My. & Cr. 69; 40 E. R. 
302, L. C. 
Benak :—Apld. A.-G. v. Loscombe (1860), 5 H. & N, 


471. ——- ——— To credit of administration 
action.|—-W., having, by way of provision, under 
a marriage settlement, executed a bond to the 
trustees of the settlement, for securing £16,000 
after his death, in trust for C. & his wife, & then, 
subject to certain trusts in favour of their issue, 
upon trust for W. absolutely, by his will, bequeathed 
the said sum of £16,000, in case it reverted into 
the residuum of his estate at any time, in trust, as 
to £14,000 thereof, for L. Upon the death of W., 
in 1794, a Chancery suit was instituted for carrying 
his will into effect, & the Master having reported 
that the £16,000 was a specialty debt, due from 
the estate of W. to the trustees of the settlement, 
certain stock, paid into court by W.’s exors., to 
the value of £16,000, was, in 1807, under an order 
of the ct., transferred to the account of C. in the 
cause. (©. died without issue between the date 
of the order & the transfer; & the dividends of 
the stock were paid to his widow until her death, in 
1848, when, upon the petition of L., the ct. ordered 
the stock to be sold, & the £14,000 to be paid to 
him :—Held: the legacy was paid, delivered, 
retained, satisfied or discharged before Aug. 3], 
1815, within 1815 Act, Sched. ITI., Part III., & 
consequently, no legacy duty was payable on the 
actual receipt of the £14,000 by I.. in 1848.— 
A.-G. v. LoscomMBE (1860), 5 H. & N. 564; 29 
T.. J. Ex. 305; 157 E. R. 1305. 

472. Carrying in residuary account.|— 
Where a person appointed exor. & trustee under 
a will carries in a residuary account, the pre- 
sumption is that he is declaring that he has 
brought the administration of the estate to an 
end & is holding the residue as a trustee ; but this 
presumption can be rebutted.—Re CLAREMONT, 
[1923] 2 K. B. 718; 93 L. J. K. B. 147. 

473. Satisfaction of legacy without payment— 
Bequest of money charged on realty to owner of 
realty.|—A.-G. v. METCALFE, No. 874, ante. 

474. Legacy enjoyed in succession—Duty pay- 
able when benefit begins to be enjoyed—May be at 
death of legatee.|—Keniis (Lord) v. Hopason, 
No. 462, ante. 











day of the satisfaction, payment, or 
discharge of the legacy, & not the 
accruer of -the right.—He HILLAs 
(1850), 2 Ir, Jur. 36,—JR, 
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Sect, 6.—Collection of duty: Sub-scct. 2, A. (a).] 


Sun-sect. 2.—By Wuom Duty PAYABLE. 
A. The Accountable Person. 
(a) In General. 

See 1796 Act, ss. 6, 10, 13, 14, 17, 26. 

475. Executor or administrator—As surety for 
heaped re trustee under a will, who pays the 
legacy duty upon an annuity after the expiration 
of four years from the death of testator, may 
recover the amount of the duty from the legatee, 
notwithstanding a previous assignment of the 
annuity by such legatee. 

The exor.. here, is only made liable for the 
benefit of govt., & not on his own account. He 
has not paid the money voluntarily, but upon 
compulsion. He pays, not on his own account, 
but on that of the legatee. The exor. is no more 
than surety for the legatee, & his case falls within 
the principles applied to the case of sureties 
(PARK, J.). 

It is urged that the exor. cannot recover from 
the legatee, because the duty is the debt of both of 
them; but the contrary seems to result. The 
exor. stands in the situation of a surety, & his 
principal becomes liable to him for whatever he 
has paid (RICHARDSON, J.).—-HALES v. FREEMAN 
(1819), 1 Brod. & Bing. 391; 4 Moore, C. P. 21; 
129 BE. R. 773. 

Annotations :—Reftd. Smith v. Anderson (1828), 4 Russ. 

352; Stow v. Davenport (1833), 5 B. & Ad. 359; Gude 


v. Mumford (1837), 2 Y. & C. Kx. 445. Mentd. Smith v. 
Alsop (1824), M’Cle. 622. 


476. Discretion of court to order executor 
to account.|——A rule was obtained under 42 Geo. 8, 
c. 99, s. 2, for the surviving exor. of the extrix. of 
the exor. of a testator, to account for legacy duties 
due on the estate of the original testator. It 
appeared that the original testator dicd in 1812, 
that the surviving exor. had never acted, except 
in signing documents; that he knew nothing 
of the estate of his testatrix, & that he had received 
no assets of hers, or of the original testator :-— 
Held: the power given to the ct. by the above 
statute was discretionary, & the case was not one 
in which they ought to exercise it.—Re PiGorr 
(1833), 1 Cr. & M. 827; 3 Tyr. 859; 2 L. J. Ex. 
298; 149 BE. R. 638. 

477. Legacy paid without duty deducted.) 
~—(1) The pendency of a suit in equity, at the 
instance of a Jegatee, praying that an account may 
be taken of the personal estate & effects of a 
testator received by the exors., & that the personal 
estate may be administered, & his legacy paid, is 
no answer to an application by the comrs. of 
stamps under 42 Geo. 3, c. 99, if any duties have 
become payable on legacics which have been paid, 
notwithstanding 1796 Act, which provides that 
the cet. in which such suit shall be instituted shall, 
in giving directions concerning the payment of 
legacies, take care that no allowance shali be made 
in respect of any legacy, etc., without due proof 
of the payment of the duties thereby imposed. 

(2) It is the duty of an exor. to deduct the 
amount of legacy duty on payment of the legacy ; 
pison bin a ris will become personaily 

é lor 1t.— Re SAMM ‘ : 
ane 150 E. R. 1192. SEES ae Tae Ne 
; Duty deducted but not .| — 
A testator by his will gave certain aan & 
legacies, & directed, as to some of them, that the 
legacy duty thereon should be paid out of his 


PART IV. SECT. 6, SUB-SECT. 2.— 
A. (a). 











&. Legatce.}—Testator having ij 
lifetime entered into a contract, tor 


the erection of buildings on land 
belonging to him :—Held: the devisce, 
in tho absence of any different disposi- 
tion in the will, must 
duty on the enhanced value of the la 
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residuary estate, but as to others, he directed that 
the legacy duty should be deducted. The exor. 
only partially paid the legacy duties, & left various 
sums unpaid on both descriptions of annuities & 
legacies. ‘The Comrs. of Stamps & Taxes claimed 
a lien upon the residuary estate of testator for the 
unpaid legacy duties in priority over the costs 
of the suit & the unpaid legacies :—Held: the 
exor. was personally a debtor to the Crown for the 
amount of legacy duty where he had deducted it, 
& where a payment had been made to the legatee 
without deduction, the legatee, as well as the exor., 
was liable with respect to the duty which the legatee 
ought to have seen paid, but the Crown had no 
claim upon the residuary fund.—-WRIGHT v. 
BARNEWALL (1849), 19 L. J. Ch. 38; 141. T. 0.8. 
248; 18 Jur. 1041. 

479. Compromise of debts by adminis- 
ek Ove v. GREVILLE (No, 2), No. 508, 
post, 

480. Annuity charged on realty—Liability of 
devisees.|—Testator gave the residue of his frec- 
hold & copyhold messuages, lands, & tenements, 
not being rentcharges for life or lives, to Kh. 
& W., to the use of C., the wife of J., for 
life; &, from & after her decease, ‘‘ to the use 
& intent, that J. should, during his life, receive 
by & out of the said hereditaments, & the 
rents thereof, one annuity or clear yearly rent- 
charge of £500, clear of taxes & without any 
deduction or abatement whatsoever, to be payable 
quarterly, etc., with such powers & remedies of 
distress & entry, & perception of rents, in case the 
said annuity of £500 should be in arrear, as are 
reserved to lessors for the recovery of rents on 
leases for years ;’’ &, subject to the said annuity 
or yearly rentcharge, to certain other uses; 
on failure thereof, as to one moiety, to the use of 
it., his heirs & assigns for ever; &, as to the other 
moiety, to W., & his assigns for Jife :—Held: 
(1) the interest or benc{it passing to J. was subject 
to the legacy duty, being “ a gift by way of annuity, 
out of or charged upon testator’s real estate,” 
within 1815 Act, Sched., Part J1J.; (2) R. & W. 
were jointly bound to pay such duty, but were 
entitled, on payment of the annuity. to retain the 
amount thereof.-—A.-G. v. JACKSON (1831), 2 
Cr. & J. 101; 2 Tyr. 50; 1L. J. Ex. 21; 149 
KOR. 43. 

Annotations :—As to_(1) Folld. Stow v. Davonport (1833), 

5 B. & Ad. 359. _ Distd. Shirloy v. Ferrers (1842), 6 Jur. 

. Consd. Re De Hoghton, De Houghton v. De Hoghton, 

11895) 2 Ch. 517; <A.-G. v. Wade, [1910] 1 K. B. 703. 

Refd. Sweocting v. Sweeting (1853), 22 L. J. Ch. 441. 

481. Legacy enjoyed in succession—Fund trans- 
ferred to  trustees—Liability of trustees.|—A 
testator bequeathed the residue of his personal 
estate to his exors., in trust for his wife for life 
&, after her decease, for his nephews & nieces, 
whereby legacy duty would be payable at the 
death of the wife :—AHeld: under 1896 Act, s. 18, 
the extrix. of the surviving exor. might, during the 
life of the widow, transfer the trust fund to new 
trustees of the will appointed by the ct.—lHe 
JONES’S TRUST (1852), 21 L. J. Ch. 566. 

482. Payment of legacy without duty deducted— 
Executor’s right to be recouped by legatee—Legacy 
assigned.]—HALEs v. FREEMAN, No. 475, ante. 

483. Payment by order of court.]|— 
Foster v. LEY, No. 332, ante. 
48 ——.]— BATE v. PAYNE, No. 450, 














ante, 

Testator bequeathed to his widow 
for life the income of such portion of 
the existing investments of his personal 
estate, to the value of £15,000; as 


ay the aieetel g 
nd. she should within three months after 
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485, —— Sale of legacy with concurrence 
of executor.|—A cestui que trust of a portion of the 
proceeds of a contingent reversionary interest 
in an estate directed to be sold, in case of & upon 
the happening of the contingency, bequeathed his 
reversionary interest by his will to a legatee, who 
sold the same before the happening of the con- 
tingency. The exor. was a party to the assign- 
ment, to obviate all question as to the existence 
of debts of the cestui que trust, & the purchase- 
money was thereby expressed to be paid to him, 
but was in fact paid to the legatee by the pur- 
chaser :—Held: the exor. had no claim on the 
purchaser to be reimbursed the legacy duty which, 
after the happening of the contingency, he was 
compelled to pay on the full value of the share.— 
FARWELL v. SEALE (1849), 3 De G. & Sm. 359; 
18 L. J. Ch. 189; 13 L. T. 0. S. 23; 18 Jur. 483 ; 
64 H.R. 515. 

486. ——— Duty misappropriated by agent 
of executor.|—The exor. of a will, in every instance, 
made the half-yearly payments duc to the tenant 
for life of the residuary estate through the solr. 
employed by him in the administration of the 
trusts of the will. The solr. having neglected to 
retain the legacy duty out of several such pay- 
ments, applied to the tenant for life for a return 
of the amount of such duty. Having accordingly 
received the amount from the tenant for life. the 
solr., instead of paying the same to the Crown, 
retained it for his own purposes, & soon after- 
wards absconded. The exor. subsequently paid 
the said duty to the Crown :~Held : he was not 
entitled to retain out of the life interest of the 
tenant for life what he had so paid.-—II[orn v. 
COLEMAN (1856), 26 L. J. Ch. 213; 28 L. T. O. S. 
96; 2 Jur. N.S. 1127; 5 W. R. 32. 

487. —— Recitai of payment in deed of 
release & indemnity.|—A party to a deed is not 
estopped in equity from averring against or 
offering evidence to controvert a recital therein 
contrary to the fact, which has been introduced 
into the deed by mistake of fact, & not through 
fraud or deception on his part. Where, therefore, 
a deed of release & indemnity to the ecxor. of a 
testator contained a recital to the effect that out 
of testator’s residuary estate the exor. had retained 
the sum of £19 8s., being the amount of the legacy 
duty on the bequests contained in the will, & 
in fact the sum so mentioned was only part of 
such legacy duty :--Held: the exor., who was 
afterwards called on to pay the balance of the 
duty, was not precluded from recovering such 
amount from the estate of the residuary legatees 
under the covenant for indemnity in the deed.—- 
Brooke v. HAYMES (1868), L. R. 6 Eq. 25. 

488. Executors’ right to be recouped by 
assignee.|—A, & his wife were, under a will, 
entitled to successive life interests in a fund in 
ct. The legacy duty on the wife’s interest was 
paid. The life interests were assigned by way of 
mtge., & part of the dividends were paid to the 
assignees during the wife’s life. Upon the death 
of the wife an order was made for payment of the 
dividends to the assignees, but no provision was 
made for the payment of the duty on A.’s interest. 
On the death of A. this mistake was discovered. 
On the petition of the A.-G. :—Held: the assignees 
would be ordered to pay the duty & the costs of 
the application. 











by the legatees. 


his death select, & fa such selection 
Testator 


by the widow, directed his executors 
to make the selection, with remainders 
over absolutely :—Held: the stamp 
duty on the bequest should be borne 


bequeathed 
legacies to his executors in lieu of any 
remuneration which might otherwise 
be conferred upon them by the ct. :— 


73 


The solr. .. . knows that the ct. has no power 
to make an order paying away a legacy or the 
amount of a legacy or an annuity without first 
providing for the duty. That is what the legis- 
lature has imposed as a duty upon the ct. &, 
therefore, any solr. who makes himself ancillary to 
getting out money which is in truth a legacy, 
letting the ct. make the order in ignorance make 
it improperly not providing for the payment of 
the legacy duty is, I think, ancillary in enabling 
the ct. to commit an act of injustice & I think he 
is certainly highly to be reprehended (LorRpD 
CRANWORTH, C.).—BRYAN 7. MANSION (1857), 26 
L. J. Ch. 510; 29 L. T. O. S. 84; 3 Jur. N.S. 
473; 5 W. R. 483, L. C. 

Annotation :—Apld. A.-G. v. Bruce, [1901] 2 K. B. 391. 

489. Executor’s right to be recouped by 
purchaser—Purchaser not liable for duty on other 
legacy to same legatee.|—A testator directed his 
estates to be sold, & gave the dividends of one 
portion of the proceeds to his wife, for life, & after 
her death he gave the capital to A. The second 
portion he gave to A., subject to various annuities. 
By an arrangement between the widow & A., the 
first portion was paid over by the exors. to A. 
during the widow’s life, & no sum was retained to 
answer the legacy duty, which would become 
payable on the widow's death. A. sold the second 
portion to pltf., & the surviving exors. of the 
surviving exor. of testator joined in the assignment 
for the purpose of admitting A.'s title to the pro- 
perty, & stating that they knew of no incumbrance 
upon it. Upon the death of the annuitants, the 
purchaser filed a bill against the exors. for a 
transfer of the fund :—AHeld: defts. were not 
entitled to retain the legacy duty payable upon 
the first portion of the property.—BIGNOLD ¥. 
Gines (1858), 28 L. J. Ch. 238; 32 L. T. O. S. 
218; 7W.R. 99; subsequent proceedings, sub nom. 
A.-G. v. GILES (1860), 5 H. & N. 255. 

490. .j|-—A testator, who died in 
1820, by his will directed his estate to be divided 
into two moicties, in one of which a sum of £4,300 
£3 per cent. consols then standing in his name was 
to be included; & as to this moiety he directed 
that, after payment of certain debts, the surplus 
beyond the £4,300 consols should be invested in 
the funds in the names of his exors., in trust to 
pay the dividends thereon & also on the £4,300 
consols to his wife for life; & upon her death he 
bequeathed this moiety to A., save & except the 
£4,300 consols, the dividends upon which, amount- 
ing to £129 a year, he directed to be paid to three 
annuitants of £20 a year each, & the remainder to 
a nephew during his life. He then bequeathed 
the annuities of £20 to three other annuitants, & 
after the decease of the survivor of them he 
bequeathed the £4,300 consols to A. absolutely. 
The exors. realised the property, & it was ascer- 
tained that £5,099 was the amount to be invested 
to make up, together with the £4,500 consols, the 
moiety of the dividends on which were to be paid 
to the wife for life. The exors. entered into an 
arrangement with the widow & A. & her husband 
by which the £5,099 was paid over to the latter, 
but no legacy duty was paid upon it. The 
widow died in May, 1835, & in May, 1837, A. sold 
& assigned to B. the £4,300 consols, subject to 
the annuities then in existence & legacy duty 
chargeable on A. in respect thereof :—Held: 











Held: the stamp see f on tho logacies 
e 


pecuniary must be borne by the atocs.—WEBB 
v. WEBB (1900), 21 N. S. W. Eq. 245 ; 
17 N. Ss. WwW. W. N. 188.—AU8S, 
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Sect. 6.—Collection of duty: Sub-sect. 2, A. (a), | 
(b) & (ec) & B. Sect. 7: Sub-sect. 1.] 


(1) the £5,099 & £4,300 were separate legacies, & 
B. was not a debtor to the Crown in respect of the 
legacy duty payable on the £5,099 ; (2) the Crown 
had no lien on the £4,300 in ane of such duty.— 
A.-G. v. GILES (1860), 5 I. & N. 255; 29 L. J. Ex. 
176; 11. 7.553; 8 W. R. 342; 157 E.R. 1179. 

491. Liability of executor.|—-Re SAMMON, 
No. 477, ante. 

492. Property not reduced into money—Valua- 
tion under 1796 Act, s. 22—Liability of executor 
where property undervalued.|—(1) By sect. 6 of 
above Act, legacy duty shall be paid by the person 
taking the burden of the execution of the will 
upon delivery or payment of the residue of any 
personal estate to the person entitled, & by 
sect. 22, where the residue shall consist of ‘‘ pro- 
perty which shall not be reduced into money,” 
the exor. may set a value thereon, & the Comrs. of 
Inland Revenue may accept duty upon that value. 
Shortly after the death of testatrix her exor. 
brought into the Inland Revenue Office the 
residuary account of her property, in which a value 
was set upon certain pictures & other personal 
property not reduced into money, & the Comrs. 
accepted duty upon that value. Subsequently, the 
residuary legatee & the exor. having always 
intended that the pictures should be sold in the 
course of the administration, the exor. sold them 
for a sum greatly in excess of the value upon 
which duty had been paid, & accounted to the 
residuary legatce for the proceeds :—Held: the 
provisions of sect. 22 apply to property which shall 
not be reduced into money during the course of 
the administration by the exor., & not merely 
to property which shall not have been reduced into 
money when the residuary account is brought in ; 
the pictures, etc., therefore did not satisfy the 
description in sect. 22, & the Crown were entitled 
to duty under sect. 6 upon the amount paid to the 
legatec, 

We read those words as meaning “ which shall 
not be reduced into money during the adminis- 
tration ”’ (POLLOCK, B.). 

(2) In cases of specific legacies, & where the 
residue of any personal estate shall consist of pro- 
perty which shall not be reduced into money 
the exor. or the person by whom the duty ought 
to be paid, may set a value thereon, & offer to 
pay the duty according to such value, or may 
require the Comrs. to appoint a person to set a 
value, & the Comrs. may accept the duty offered 
upon the value set by the exors., or by the person 
by whom the duty is payable, without such 
appralsement if they think fit. If the Comrs. are 
not satisfied with the value so set they may 
appoint a person to appraise the effects & set 
a value, | & assess the duty upon such value. 
Further, if the person by whom the duty is payable 
is not satisfied with the valuation made under 
the authority of the Comrs., he may cause the 
valuation so made to be reviewed by the Comrs. 
of Land Tax, who may appoint a person to appraise 
the effects & set a value thereon, & hear & 
determine the appeal (PoLLock, B.).—A.-G. v. 
DARDIER (1883), 11 Q. B. D. 16; 52L. J. Q. B 
320 ; 48 L. T. 582; 47 J.P, 484; 31 W. R. 499, D. __ 
“nnotations :—As to (1) Consd. Re Claremont 2 

: 0b. dog Generally, Mentd. A.-G. ». Smith (aapot 

493. Settled articles not yieldi — 
Liability of trustees on resettlement: —By Tren 
s. 14, no legacy duty shall be paid on articles or 
things not yielding any income, & given for the 
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benefit of or to be enjoyed by different persons in 
succession, whilst the same shall be so enjoyed in 
kind only by persons not having any power of 
selling or disposing thereof so as to convert the 
same into money or other property yielding an 
income ; but if the same shal] come to any persons 
‘“‘ having an absolute interest therein,’’ then legacy 
duty shall be chargeable & paid thereon by those 
persons. By the will of the second Marquis of 
Ailesbury certain articles & things were directed 
to be enjoyed as heirlooms by the person or persons 
for the time being beneficially entitled to testator’s 
mansion house under the limitations of existing 
settlements. At testator’s death the mansion 
house stood limited, under those settlements, to 
the use of the third Marquis for life, with the 
remainder to the use of Viscount Savernake in 
tail male, with remainders over. Subsequently, 
by a resettlement made in the lifetime of the 
third Marquis, the estate tail in expectancy of 
Viscount Savernake was cut down to a life interest, 
with limitations over; & the heirlooms were 
assigned to trustees upon trust to allow them to 
go, devolve, & remain as heirlooms, together with 
the mansion house, according to the limitations 
of the resettlement. Viscount Savernake died, 
having survived the third Marquis :—Held: the 
trustees of the resettlement were persons ‘‘ having 
an absolute interest’? in the articles & things 
within sect. 14, & were, therefore, liable to pay 
legacy duty in respect of them.—A.-G. v. BRUCE, 
[1901] 2 K. B. 3891; 70 L. J. K. B. 767; 85 
L. T. 114; 65 J. P. 329; 49 W. R. 519; 17 
T. L. R. 475 ; 45 Sol. Jo. 522, D.C. 


Annotation : ned. Ze Egmont’s S. E., Lefroy v. Egmont, 
{1912] 1 Ch. 251. 


494. Liability of assignee of reversion.|—(1) In 
all cases of assignment of reversionary interests 
the legacy duty which becomes payable on their 
falling into possession falls, in the absence of 
express contract, on the assignee. 

(2) Where the owner of a reversionary interest 
scttles a part of it, there is no rule which throws 
the burden of the legacy duty upon the part 
retained, & a covenant for further assurance does 
not bind the settlor to indemnify the settled fund 
against legacy duty.—Re REPINGTON, WODEHOUSE 
v. SCOBELL, [1904] 1 Ch. 811; 73 L. J. Ch. 533; 
90 L. T. 663; 52 W. R. 522. 

Directions to pay debts—Liability of creditors.]— 
See Nos. 330, 331, 332, ante. 

on to pay duty.|—-See Sect. 7, sub-sect. 2, 
post. 

(6) In Administration Actions. 

See 1796 Act, s. 25; County Courts Act, 1888 
(c. 43), s. 56; County Courts Act, 1903 (c. 42), 
s. 3; Supreme Court Fund Rules, 1915, rr. 20, 
52 (6), 66. 

495. Power of court to provide for payment.]/— 
Testator having directed the legacy duty to be 
paid out of his estate, the ct. directed a reference, 
to compute the amount of that duty, in respect to 
the life interests, & ultimate interests, & ordered 
sufficient of the fund to be retained, to answer 
the duty when due; the dividends, in the mean- 
time, to be paid to the persons entitled to the 
income for the time being. — Hovustoun v. 
HOUSsTOUN ( heey as reported in 1 J.. J. Ch. 50. 
Annotations :—Mentd. Ricketts v. Loftus (1841), 4 Y. & C. Ex. 

519; DPaske v. Haselfoot (1863), 33 Beav. 125. 

496. Before payment to legatee.|—Hicxs 
v. KEAT, No. 947, post. 

497, Duty of solicitor to assist court.]— 
BRYAN v. MANSION, No. 488, ante. 

498. Duty of executor to see duty provided 
for.|—-(1) The dividends on a fund in ct. were 
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ordered to be paid to the tenant for life under a 
will. After her death it was discovered that legacy 
duty had not been paid on her life interest :— 
Held: neither the exor. nor an assignee from the 
tenant for life had any claim to be recouped out 
of the reversion what they might be compelled 
to pay in respect of duty. 

(2) Assuming that it is the duty of the ct. to 
set apart the legacy duty, it is no less the duty 
of the exor., being a party to the suit, to see that 
it is provided for; &, after standing by for a 
lengthened period, he cannot claim it against 
the estate on the death of the tenant for Jife ; but 
the ct. will decide none of these questions in the 
absence of the Crown.—BowRka v. Rio0pEs (1862), 
8 Jur. N.S. 1050 ; 10 W. R. 747. 

499. ——— Does not extend to future duties.|— 
Re Bowes, STRATHMORE v. VANE, [1907] W. N. 198. 


(c) Receipts. 

See 1796 Act, ss. 5, 27, 29, 35, 41. 

500. Copy of entry in Stamp Office books— 
Evidence of payment.|—A copy of an entry in the 
books of the Stamp Office of payment of the legacy 
duty is under 1796 Act, s. 27, evidence of the 
payment of such duty for all purposes, but such 
copy signed by the Comptroller of the Stamp Duties 
& not proved by a witness who examined it with 
the original, is not admissible-——HARRISON v. 
BoORWELL (1839), 10 Sim. 380; 9 L. J. Ch. 72; 
4 Jur, 245; 59 EH. R. 662. 

501. Certificate of payment of duty—-Refused 
on other grounds—Payment out of court of legacy 
on notice to commissioners.|—On petition for pay- 
ment of a fund out of ct., the usual certificate 
from the Inland Revenue Department of payment 
of legacy duty ought to be produced. Where 
that certificate was refused on other grounds, 
although duty had been paid, & an affidavit to 
that effect was produced, the ct. ordered such 
affidavit to be served on the solr. for the Inland 
Revenue, together with notice to show cause 
within seven days why the fund should not be 
paid out, & in default, that it should be so paid.— 
te MARSHAM (1863), 9 L. 'T. 533; sub nom. Re 
MARSHAM, L'a p. PLAYFORD, 12 W. BR. 45. 

502. Discharge of  legacy.|—-Where 
trustees for sale under a will, who had entered 
into a contract with a purchaser, & paid legacy 
duty on the amount of the purchase-money, 
afterwards vested the estate in the person to 
whom, subject to the trust, the land was devised, 
whereby he became the proper party to convey :— 
Held: a certificate from the Inland Revenue 
Office that the duty was paid, discharged the land, 
& the purchaser could require no further evidence 
on the subject.—Hower (EARL) v. LICHFIELD 
(EARL) (1867), 2 Ch. App. 155; 36 L. J. Ch. 313; 
16L. T. 436; 15 W. R. 823, L. C. 


B. Limitation of Personal Liability. 
See 1880 Act, s. 12, 1889 Act, s. 14. 





Sect. 7.—OUT OF WHAT PROPERTY DUTY 
! PAYABLE. 


SUB-SECT. 1.—IN GENERAL. 


By whom duty payable.]|—See Sub-sect. 2, ante. 
508. Duty follows legacy.}|—A., being entitled 


PART IV. SECT. 7, SUB-SECT. 1. 


5031. Duty follows legacy.}—In an 
action for construction of a will :— 
Held: the legacy duty was to be 
deducted from the legacies, & the 
exors. had no discretion to pay such 
duty out of the residue.—-MANNING v, 


county for a spec 


ROBINSON (1898), 29 O. R. 483.—CAN. 
h. Legacy compounded for — Duty 

a burden on amount of composition.}— 
A legacy having been bequeathed to 
foreigners, & which, in consequence of 
a dispute, was compounded in a foreign 
Gc sum, but which 
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to a legacy, & being indebted to C., by a deed which 
represented that it was ‘‘ unincumbered,” assigned 
it to C. upon trust to retain a moiety, & as to the 
residue in trust for A. The fund was in ct., & 
liable to legacy duty :—Held: (1) C.’s moiety 
must bear its share of the legacy duty; (2) C. 
was not entitled, as against A.’s share, to the costs 
of the proceedings to clear & ascertain the fund 
& obtain payment. . 

The legacy duty being a govt. charge on the 
fund, does not, I think, come within the view of the 
parties under the word incumbrance (LORD 
LANGDALE, M.R.).—BLisS v. PUTNAM (1843), 
7 Beav. 40; 2L. fT. 0. S. 94; 49 BE. R. 977. 


Annotations :—Refd. A.-G. v. Bruce (1901), 85 L. T. 114. 
Mentd. Saunders v. Dunman (1878), 47 L. J. Ch. 338. 








504. i—WRIGHT v. BARNEWALL, No. 478, 
ante 

505. -|— WARBRICK v, VARLEY (No. 1), 
No. 526, post. 

506. .|—Re REPINGTON, WODEHOUSE v. 





SCOBELL, No. 494, ante. 

507. Payment in specie.]|——A  proportion- 
ate part of stock in the funds was ordered to be 
transferred to the comptroller in lieu of legacy 
duty thereon.—KILPIN v. KILPIN (1834), 4 L. J. Ch. 
17 





508. Sum accepted in release of all claims— 
Duty payable by administrator.|—A specific fund 
was bequeathed for payment of debts. <A claim 
being made in respect of a debt barred by the 
statute, the administrator offered £1,150 as the 
price to be paid for a release of all claims. Legacy 
duty was claimed on this account :—Held: it 
must be borne by the administrator, & not by the 
creditor.—-GREVILLE v. GREVILLE (No. 2) (1859), 
27 Beav. 506; 54 B. R. 236. © 

509. Duty on life interest—Whether paid out 
of capital.|Bowra v. Ruopes. No. 498, ante. 

510. ——~- ——-.]—Testator bequeathed a sum 
of £20,000 to M. for life, & directed that on 
her death such sum should fall into his residuary 
estate, & he appointed special trustees of the fund. 
Under 1796 Act, s. 12, the legacy duty was payable 
by four equal payments out of the income derived 
from the fund. By inadvertence the exors., two 
of whom were residuary legatees, paid this duty 
out of capital, & transferred the residue of the 
£20,000 to the special trustees :—Held: the error 
must be rectified, the sum paid as legacy duty, 
on all proper adjustments being made, being 
retained out of the future payments of income to 
M.—Re AINSwoRTH, FINCH v. SMITH, [1915] 
2 Ch. 96; 84 L. J. Ch. 701; 113 L. T. 368; 31 


T. L. R. 392. 
Sa rt aca Re Musgrave, Machell v. Parry, [1916] 
417. 


2 Ch. 

eee Power of advancement in 
trustees.|—Under a will, & in the events which 
happened, one-third of testator’s residuary estate 
was held in trust for his daughter, a married 
woman, for her life without power of anticipation, 
& after her death for her issue, with a gift over in 
default of her issue for his sons & their issue 
respectively. The will empowered the trustees 
to raise not more than a moiety of the vested share 
for the time being of any of testator’s children & 
to apply the same for the advancement or benefit 
of such children in such manner as his trustees 
should think fit. Owing to the circumstances 


was d to be pee in this country, 

& ample discharges granted :— 
Held: the legacy duty was a burden 
on the legacy so compounded. 
FISCHER v. SEAFIELD (EARL) (1825), 
4 Sh. (Ct. of Sess.) 192. -SCOT. 
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Sect. 1.—Out of what property duty payable: Sub- 
sects. 1 & 2, A. & B,J 


of her birth & to the increased cost of living 
caused by the war, the daughter was unable to 
pay the legacy duty, which was at the rate of 10 
per cent., on her settled share out of her income, 
& applied to the trustees for assistance. On a 
summons by the trustees the ct. was of opinion 
that the trustees could, in the exercise of their 
discretion under the power of advancement, raise 
& pay the duty out of the corpus of the settled 
share, & Icft them to decide whether they would 
so exercise their discretion. One of the trustees 
was willing to exercise the discretion in aid of the 
daughter, but the other trustee, testator’s widow, 
declined to exercise it because her daughter had 
married without her consent :—Held: the ct., in 
the exercise of its control over the discretion of the 
trustees, could direct the trustees out of the corpus 
of the settled share a sum sufficient to pay the 
duty.—KLuG v. Kuiua, {1918] 2 Ch. 67; 62 
Sol. Jo. 4713 sub nom. Re KLuG, Kiue v. Kiva, 
$7 L. J. Ch. 569; 118 L. T. 696. 

512. Legacy payable free of duty out of fund— 
Duty payable out of same fund.|—Where legacies 
are to be raised by the sale of lands given, payable 
in full, under a direction in the will that the legacy 
shall be paid without any deduction in respect of 
the duty. the duty must be paid out of the same 
fund as is charged with the bequest.—NoEL v. 
Nor. (1823), as reported in 12 Price, 213; 147 
K. R. 702, H. L.3 varying S. C. sub nom. Nort, 
v. HENLEY (LORD) (1819), 7 Price, 241, Ex. Ch. 
Annotations :—Refd. Louch v. Peters (1834), 1 My. & K. 

489; A.-Q. v. Giles (1860), 5 H. & N. 255; Re Turnbull, 

Skipper v. Wade, [1905] 1 Ch. 726. Mentd. Vandelcur 

v. Vandeleur (1835), 9 Bli. N. 8. 157; Attwood v. Small 

(1840), 6 Cl. & Kin. 232 ; Archbold v. Comrs. of Charitable 

Bequests for Ircland (1849), 2 H. L. Cas. 440; Jenkinson 

v. Harcourt (1854), Kay, 688; Dacre v. Patrickson 


(1860), 1 Drew. & Sm. 182; Re Hooper, Banco de 
Portugal v. Waddell (1880), 5 App. Cas. 161. 





——e 


SUB-SECT. 2.~-DIRECTIONS BY TESTATOR. 
A. General Directions to pay Duty. 

513. Direction contained in will—Legacies given 
by codicil.|—Testator by his will bequeathed certain 
legacies to charitable institutions, & directed that 
they should be paid as follows : ‘“‘ Which charitable 
legacies I direct may be paid out of my personal 
estate, prior to the payment of my debts & the 
said legacies hereby by me given & bequeathed.” 
He then directed all his legacies to be paid within 
two years after his decease, free of any deduction 
for tax or duty. By a codicil he bequeathed 
legacies payable & raiseable immediately :—Held : 
the charitable legacies, & the legacies given by the 
codicils, raiseable immediately, were payable free 
ae Nope ghee ei v. CURREY (1834), 2 

Tr. & M. : ‘yr. 478; 83 L. J. Ex. ; 

i 3, 901. J ; 38 L. J. Ex. 177; 149 
Are cpp onsd. fe Sealy, Tomkins v. Tucker (1901), 

514. Legacies ‘‘ hereinbefore ”’ - 
queathed.|—Testator, by his will, directed fe 
legacy duty on the legacies therein given to be paid 
out of a certain fund. By a codicil, which he 
directed should be considered & taken as part of 
ae will, he gave other legacies :—Held: the 
from du is by the codicil were not given free 

cannot hold that the word “ herein ” 
more than the particular instrument an eerie 
it was used, &, therefore, I cannot extend it to 
this codicil (KnicnT-Brucer, V.-C.).—-EARLY v. 








Estars anp OTHER Deatu DutTtss. 


Brenpow (1846), 2 Coll. 354; 71. T. 0. S. 33 

10 Jur. 280; 63 EB. R. 762. 

Annotations :-—Consd. Re Sealy, Tomkins v. Tucker (1901), 
85 L. T. 451, Mentd. Warly v. Middleton (1851), 14 
Beay. 453; Williams v. Hughes (1857), 4 Jur. N. 8. 42; 
Townsend v. Early (1860), 28 Beav. 429; Almack v. 
Horn (1863), 1 Hom. & M. 630; Donnellan v. O’Noill 
1870), 18 W. R. 1188; Re Courtauld, Courtauld v. 
awston (1882), 47 L. T. 647; Locke v. Dunlop (1888), 
39 Ch. D. 387; He Joseph, Pain v. Joseph, 1908] 2 Ch. 


507. 

515. ‘‘Foregoing legacies.’’]—Testa- 
trix, having a power of appointment over her late 
brother’s property, sybject to the life interest of 
A., by her will gave some legacies ‘‘ out of her own 
personal estate,” payable immediately after her 
decease, & other legacies ‘‘ out of her brother’s 
estate,’ payable on the death of A. She directed 
the duty on all the foregoing legacies to be paid, 
& charged them on the real estate. By a codicil 
she directed the second legacies to be paid 
immediately after her own death & gave other 
legacies :—Held: all the legacies by the will & 
codicil were charged on the real estate & payable 
duty free.—WILLIAMS v. HUGHES (1857), as re- 
ported in 24 Beav. 474; 53 E. R. 441. 

51 Amount of legacy varied.|—By 
a will some legacies were given free of duty, & 
their amounts were varied by a codicil :—Held: 
they were still exempt from duty.—FISHER v. 
BRIERLEY (No. 2) (1861), 830 Beav, 267; 54 E. R. 
891. 

Annotation :—~-Mentd. Re Boden, Boden v. Boden, [1907] 1 

Ch. 132. 


517. —-— Legacies ‘‘in addition to those 
already bequeathed.’’|—-By her will testatrix gave 
a number of legacies & directed that “‘ all the 
legacics & bequests given by this my will be 
paid & given free of all deduction for legacy or 
other duty.’’ By codicil she said: ‘‘I give & 
bequeath the following legacies in addition to those 
named in my will.’’ Then followed a number of 
legacies to legatees of the will & this legacy to a 
legatee not named in the will, & she added the 
words, ‘‘given in addition to those already be- 
queathed ”’ :—Held: the legacy to the legatee 
not named in the will was also free of duty.— 
Re SEALY, TOMKINS v. TUCKER (1901), 85 L. T. 451. 

518. Legacies given in trust in leu 
of direct—Fresh beneficiaries added.|—A direction 
to pay legacies given by ‘‘ this my will” free of 
duty does not apply primd facie to every legacy 
subsequently given by codicil; & though the 
direction applies to legacies given in substitution 
for those in the will, & to the same beneficiaries, 
yet where the codicil gives legacies in trust, in 
lieu of direct, & under the trust fresh beneficiaries 
are added, these trust legacies must bear their 
own duty.—Re TRINDER, SHEPPARD v. PRANCE 
(1911), 56 Sol. Jo. 74. 

519. Direction contained in codicil—Legacies 
given by subsequent codicil.|—-Re DRESDEN, LINDO 
v. LONDON HOospPITAL (1910), Z'imes, July 22. 

520. Direction to pay  ‘*‘ above-mentioned 
sums’’ free of duty— Shares.|—-Testator, after 
giving several pecuniary legacies to different 
persons, bequeathed two shares in a joint-stock 
co., stating that they were of the value of £250 
each.”’? We then directed that the legacy duty 
‘‘on the several above-mentioned sums ”’ should 
be paid & charged on his residuary personal 
estate :—Held: the words ‘ above-mentioned 
sums ”’ did not include the shares, but the legatees 
of those shares must pay the whole of the legacy 
duty upon them.—DAKERS v. LILBURN (1865), 
a He T. 167; 11 Jur. N. S, 202; 13 W. R. 568, 

521. Effect of marginal note in holograph will 























Part 1V.-—Leq@acy Duty. 


—‘* All free of legacy duty.’’|—In his holograph 
will, testator wrote along the margin opposite 
to legacies to servants these words, ‘‘ All free of 
legacy duty.” There was no circumflex or mark 
to show where they were intended to be read :— 
Held; all the legacies given in the will, both those 
to relatives & those to servants, were free of legacy 
duty.—KIRKPATRICK. v. BEDFORD, BEDFORD v. 
KIRKPATRICK (1878), 4 App. Cas. 96, H. L. 


B. Legacies free of Duty. 

Sec, generally, WI.1s, 

522. What amounts to direction to pay free of 
duty—‘‘ Without deduction.’’]—Testator having 
directed legacies to be paid at the expiration of 
six months after his decease, without deduction, 
the legacies are entitled to the full amount, & the 
legacy duty must be paid by the exors.—Barks- 
DALE v. GQILLIAT (1818), 1 Swan. 562; 36 E. R. 
506, L. C. 

Annotations :—Consd. Smith v. Anderson (1828), 4 Russ, 
52; Louch v. Peters (1834), 1 My. & K. 489; Gudo v, 
Munford (1837), 2 Y. & C. Ex. 445. Refd. Stow »v, 
Davenport (1833), 5 B. & Ad. 359. Mentd. Festing v, 


Taylor (1862), 26 J. P. 261; Re Grainger, Dawson v, 
Higgins, [1900] 2 Ch. 756. 


523. ** Clear of property tax & all expenses 
attending same.’’|—Testator directs his exors. & 
trustees to pay certain annuities & legacies, 
‘* clear of the property-tax, & all expenses attend- 
ing the same”; the legacy duty ought to be 
paid by the exors. out of the assets of testator, & 
annuitants & legatees are entitled to receive the 
full amount of their respective legacies & annuities 
without any deduction in respect of legacy duty.— 
COURTOY v. VINCENT (1823), Turn. & R. 433; 37 
E. Rt. 1167. 

524, ‘*Free from all expense.’’|—Testator 
bequeathed to his sister a legacy of £100 of good 
& lawful money of Great Britain, to be paid to ber 
free from all expense, & a legacy of £20 to his 
nephew, & the rest of his money to be equally 
divided between his brother & his niece. At his 
decease his property consisted of £600 3 per cent. 
consols, & £119 in sovereigns :—Held: (1) the 
stock did not pass under the words ‘‘ money ”’ ; 
(2) under the words ‘‘ free from all expense,”’ the 
legacy of £100 was to be paid discharged of duty.— 
GOSDEN v. DOTTERILL (1832), 1 My. & K. 56; 
2L.J.Ch.15; 39 KE. R. 602. 

Annotations :—As to (1) Consd. Dowson v. Gaskoin (1837), 

2 Keen, 14. Folld. Lowe v. ‘Thomas (1854), Kay, 369. 


Consd. Cowling v. Cowling (1859), 26 Boav.449. Refd. Re 
Taylor, Tavlor v. Tweedie (1922), 91 L. J. Ch. 801. 


525. ‘*To be paid clear.’’|—A direction 
that all testator’s legacies shall be paid clear, 
means that they shall be paid clear of legacy duty. 
aa v. RuXTON (1844), 1 Coll. 403; 63 E.R. 











526. ——— ‘‘ Free from any charge or liability 
in respect thereof.’’|—-(1) Bequest of legacy ‘‘ free 
from any charge or liability in respect thereof ’’ :— 
Held: it was given free from the legacy duty. 

(2) Testator gave his residue, in trust to con- 
vert & divide into two equal parts, & he bequeathed 
one equal part to A., free from any duty in respect 


PART IV. SECT. 7, SUB-SECT. 2.—B. 

k. What amounts to direction to 
pay free of duty—* Without deduction ” 
—Effect of codicil substituting new 
legatee.\—Testator in her settlement 
directed her trustees ‘‘ to pay over 
& deliver ’’ certain legacies bequeathed 
by her “ without any deduction or 
abatement whatever for legacy or 
succession-duty, or 


inf 


quest containe 
otherwise.’’ 
Among her legacies was one of all her 
silver-plate, furniture, etc. This legacy 1 
she recalled by a codicil in which she 

bequeathed thom to other legatees. 





Tho codicil contained this clause, 
‘*] hereby declare that these presents 
shall in no way infer a revocation of 
my said deed of settlement before 
written, but that the same shall stand 
ull force, with this alteration thereon. 
. . et —Held: the erie ot Peay 
legacy-duty applied to the ere e- 
ate Bite in the codicil.—M‘AL- 
PINE v. STUDHOLME (1883), 10 R. (Ct. 
of Sess.) 837; 20 Sc. L. R.551.—-SCOT, 
. Free of duty & 
charges.)—Testator by his will, after 
a number of specific & 
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thereof, & the other equal part to be given to his 
nephews (but without the addition of the latter 
words) :—Held: the legacy duty on the first 
moiety was payable out of any lapsed residue, & 
if none, out of the second moiety. 

(3) Legacy duty is a charge to which a legacy 
is liable (RominLy, M.R.).—-WARBRICK v. VARLEY 
(No. 1) (1861), 30 Beav. 241; 54 EB. R. 881. 


Annotation :—As to {2) Apld. Re Robins, Nelson v. Robins 
(1888), 68 L. T. 382. 


527. ——— Free of all outgoings & payments 
except the annual & other rent.|—Testator be- 
queathed to F. a leasehold messuage, ‘‘ free of all 
outgoings & payments, except the annual & other 
rent.” The will provided that all bequests, 
whether of legacies or annuities, should be paid 
free from legacy duty. Upon the question 
whether F. was entitled to the premises free from 
legacy duty, & whether or not free & discharged 
from the covenants & liabilities under the leasc, 
except the rents :—Held: the bequest was free 
from legacy duty, but subject to the covenants & 
liabilities —He TaBER, ARNOLD v. KayYeEss (1882), 
51 L. J. Ch. 721; 46 L. T. 805; 80 W. R. 883. 

528. -—— Implied directlon—Deficiency of fund 
if duty deducted.|—-Where a charitable legacy was 
given in favour of a specified number of objects :— 
Held: the mere fact that if the legacy duty were 
deducted the legacy would be insufficient was not 
sufficient to show that the legacy duty was in- 
tended to be paid out of the residuary estate.— 
Re DE Rosaz, RYMER v. DE Rosaz (1886), 2 
T. L. R. 871. 

529. Bequest of six months’ full salary.] 
—A gift of six months’ full salary is not a gift free 
from legacy duty.—Re Marcus, Marcus v. 
Marcus (1887), 56 L. J. Ch. 830; 57 L. T. 399 ; 


3 T. L. R. 816. 
anneeton stead: Re Trotter, Trotter v. Trotter, [1899] 





530. ——-- Gift of residue ‘‘ after full payment 
& satisfaction ’’ of legacies.|\—AHe TOWNEND, 
KNOWLES v. JESSOP, [1914] W. N. 145. 

531. ‘*Free of all death duties.’’|—Re 
WEDGWOOD, ALLEN v. PUBLIC TRUSTEE, No. 226, 
ante. 

532. ——— ‘‘ Pecuniary legacies ’’ free of duty 
—Gift of stock.|—Testator gave to M. £50,000 
3 per cent. Consols to be transferred within 
six months after his decease, & after giving a 
variety of specific & pecuniary legacies, he directed 
that the duty upon all the pecuniary legacies 
thereinbefore bequeathed should be paid out of 
his general personal estate :—Held: the legacy 
of the stock was not a pecuniary legacy, & con- 
sequently not exempted under this clause of the 
will from the payment of legacy duty.—DouGLAs 
v. CONGREVE (1836), 1 Keen, 410; 6 L. J. Ch. 51; 
48 Kk. R. 364. 

Annotations :—Mentd. Taylor v. Clark (1841), 1 Hare, 161; 
Caldecott v. Caldecott (1842), 1 Y. & C. Ch. Cas. 312; 
Butcher v. Butcher (1851), 14 Beav. 222; Morgan v. 
Morgan (1851), 14 Beav. 72; Kor v. Kuxton 1803 
19 L. T. O. S. 268; Macpherson v. Macpherson (1852), 

19 L. T. O. S.. 221; Ramsden v. Smith (1854), 2 Drew. 

298; Re D’Estampes’ Settlmt., D’Estampes v. Crowe 

(1884), 53 L. J. Ch. 1117. 





bequests & legacies & devises of real 
& personae estate declared that * all 
gifts devises & bequests made by me 
shall be froe of stamp duty, which 1 
direct shall be paid out of my general 
estate.”’ By acodicil the testator after 
revoking certain provisions in the will 
pea oaes three legacies ‘free of 
duty & other charges’? :—Hceld: the 
legacies fen by the codicil were free 
of the duty.—BUCHANAN v. RIDDLE 
(1920), 20 . R. N, S, Ww. 544.—AUS., 
m. —— ‘“ Free of expense of every 
kind.” }—Held: although testator could 


other 


pecubiary 
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sect. 2, B. & C.] 
5338. ———- ——-.}Testatrix directed all her per- 


sonal estate to be converted into money, & her 
debts & funeral expenses & legacies to be paid out 
of the proces & that out of the residue large sums 
of stock should be appropriated upon certain trusts. 
She then gave some pecuniary legacies of smal] 
amount, & directed that all the legacies, & all 
legacies thereinafter given, should be paid free from 
legacy duty :—Heid: the exemption from legacy 
duty applied to the bequest of stock as well as 
to the pecuniary legacies.—ANSLEY v. COTTON 
(1846), 16 L. J. Ch. 55; 8 L. T. O. S. 209, L. C.; 
“fg. S. C. sub nom. ANSTEY v. Cotton, 7 L. T. O. S. 
Annotation :-— Folld. Re Johnston, Cockerell v. Essex (1884), 

26 Ch. D, 538. 

534. ——— Forgiveness of debt.]—Forgiveness 
of a debt in a will, followed by a direction for the 
payment of the legacy duty, on all pecuniary 
legacies out of the personal estate :—Held: the 
legacy duty was to be paid out of the personal 
estate, in respect of this forgiveness of debt.— 
Mornis v. Livik (1842), 1 Y. & C. Ch. Cas. 380; 11 
L.J.Ch. 172; 62 E. R. 934. 

Annotations :—Mentd. Barnett v. Sheffield (1852), 1 De G. M. 
& G. 371; Irby v. Irby (No. 3) (1858), 25 Beav. 632; 
Wilkins v. Sibley (1863), 4 Giff. 442;° British Mutual 
Investment Co. v. Smart (1875), 10 Ch. App. 567; Re 
Knapman, Knapman v. Wreford (1881), 18 oh. D. 300; 
Re Hervey, Short v. Parratt (1889), 61 L. T. 429; Edgar 
v. Plomley, {1900} A. C. 431; Re Jewell’s Settlmt., 
Watts v. Public Trustee, [1919] 2 Ch. 161; Re Pain, 
Gustavson v. Haviland, [1919} 1 Ch. 38. 

535. Specific legacy.|—Testatrix by a 
codicil to her will bequeathed to A. C., sixth Earl 
of E., & to his successors, all her plate, & also gave, 
devised, & bequeathed a leasehold house to him & 
‘to his successors, & to be enjoyed with & to go 
with the title,’ & as to all her household furniture, 
paintings, books, china, & the whole contents of 
her house, she bequeathed the same to her trustees 
& exors. upon trust that they should in the first 
place *‘ select & set aside a collection of the best 
paintings, statuary, & china for the Earl of E. & 
his successors, to be held & settled as heirlooms, 
& to go with the title,’ & she authorised them to 
give the Karl or his successors any articles of 
furniture which they should think fit, & as to all 
the rest & residue of the contents of her house upon 
trust for her trustees to select presents for her 
friends, & directed them to present any portion 
of the residue of the contents of her house to her 
cousins if they should think fit, or to sell the same, 
& the moneys so received to form part of her 
residuary personal estate, & she directed all the 
legacies left by her will & codicil to be paid free 
of legacy duty. Testatrix dicd possessed of 
considerable personal estate, which comprised 
amongst other things a number of articles of 
jewellery which were at her death in a box at her 
banker's, which jewellery had been bequeathed to 
her. It was proved that it had been the practice 
of testatrix, & also of the former owner, to send 
such box for safe custody to the bankers when they 
respectively were away from London :—Held . 

(1) the plate & leasehold house passed to the sixth 


not have had legacy duty in his mi ithe 
words “‘ free of expense of every ied 
were wide enough to cover legacy duty 

& che Pearl on the specific legacies 
ought to be paid out of the residuary 





& no residue o 


n. Direction to pay legacy free of 


duty—No fund or residue available— ADVOCATE 
Duly payable by legates ae 


v. 
Se. L. R 


legacy is loft by any will free of 
duty, but there is no special fund set 
apart for the payment of such duty, 
ut of which such 
can be made, the legatee is 
duty on the amount of the legacy 
including the portion thereof to be 
applied in Payment of duty.—Lorp 
LLER’S RUSTE: 
(1884), 11 R. (Ct. of Sess.) 1046; 
R. 709.—8COT. 


EstTaTE AND OTHER Deatu Duties. 


Earl absolutely ; the words ‘“‘ to be enjoyed with 
& go with the title ’’ not being sufficient in them- 
selves to create an executory trust or to cut down 
the interest to a life estate; (2) the gift to the 
trustees of the whole contents of the house upon 
trust to “ select & set aside a collection of the best 
penne: statuary, & china, for the Earl of E. 
his successors, to be held & settled as heir- 
looms & to go with the title ’’ was a clear direction 
to settle & created an executory trust. & a settle- 
ment was directed giving a life interest to the 
sixth Earl with remainder to the next heir to the 
Earldom for his life; (3) the box of jewellery 
assed to the trustees as part of the contents of the 
ouse, that being the locality to which the pro- 
perty ought to be ascribed, although jewellery 
is merely for personal use & is not appropriated 
to a house; (4) under the words “ all the legacies 
left by my will & codicil to be paid free of legacy 
duty ” the legacy duty was to be paid out of the 
estate on all legacies as well pecuniary as specific, 
the word “ paid” not being sufficient under the 
circumstances to cut down the direction to 
pecuniary legacies only. 
(5) It is quite plain, having regard to sect. 19 
of the Act, that the duty payable in respect of the 
leasehold house is succession duty & not legacy 
duty ... Legacy duty is payable once & for all. 
. . . Succession duty is entirely different in its 
nature. ... I should be straining words if 
I were to hold that in this codicil legacy duty 
included succession duty. I am clear it does not 
(CuITry, J.).—Re JOHNSTON, COCKERELL v. ESSEX 
(EARL) (1884), 26 Ch. D. 538; 53 L. J. Ch. 645 ; 
52 L. T. 44; 32 W. Rh. 634. 


Annotations :—As to (1) Refd. Re Hill, Hill v. Hill, (1902 
1 Ch. 807. As to (3) Refd. Re Miller, Danicl v. Dani 
(1889), 61 L. T. 365; Re Zouche, Dugdale v. Zouche, 
[1919] 2 Ch. 178. 48 do (4) Folld. Re Pettitt, Flaxman v. 
Pettitt (1894), 38 Sol. Jo. 531. 48 to (5) Refd. Re Rayer, 
Reyer v. Rayer (1903), 87 L. T. 712. Generally, Mentd. 
Hill v. Hill, (1897) 1 Q. B. 483; Re Finch Chew's 


Contract, [1903] 2 Ch. 486. 

536. |—Le DRESDEN, LINDO uv, 
LONDON HOSPITAL (1910), Times, July 22. 

537. Share of residue.|—Re PETTITT, 
FLAXMAN v. PETTITT (1894), 38 Sol. Jo. 531. 

538. Legacy payable in futuro.|——Testator 
by his will, after providing for the sale & con- 
version of his residuary estate & the payment of his 
debts, certain legacies & annuities, & also all 
estate, legacy, & other duties payable in respect of 
his estate & in respect of the legacies & annuities 
payable under his will, directed that his trustees 
should, at such time or times, & from time to 
time as they should think fit, but nevertheless 
as soon after his death as circumstances would 
permit having regard to the amount of his residuary 
estate at his death & the facilities of sale & realiza- 
tion, & having regard to the directions therein- 
before contained, set apart & appropriate out 
of the residue a sum as nearly as might be but not 
exceeding £1,000,000, to be held upon trust for 
the Whiteley Homes Trustees :—Held: (1) legacy 
duty in respect of the ea Nail to the Whiteley 
Homes Trustees was payable out of the residuary 
estate & not out of the legacy; (2) as the legacy 
was not payable at any definite time it carried 


Must be strictly construed. j 
Gow (1902), 

















y oO. 
—BROWN'S TRUSTEES ¥. 
40 8c. L. R. 62.—SCOT, 


Pp. -—— -] — MACDONALD'S 
TRUSTEES v. ABERDEEN CORPN. (1902), 
39 Sc. L. R. 145.—SCOT. 


ayment 
ble in 


Ieee, 


ES ‘ bequconed in asatisfac- 
21 | tion rags Pe atl zeny {ro red al 
A statement in a hat a legacy 


Part LV.—Lxegacy Dury. 


interest from the end of a year after the testator’s 
death.—Re WHITELEY, WHITELEY v. LONDON 
er (1909), 101 L. T 508; 267. L. R.16,C. A. 


.|—Re Sanson, Pusric TRus- 
= v. SARSON, No. 239, ante. 





40. ——— Duties payable in futuro.) — Re 
PARKER, WHITE v. STEWaRT, No. 233, ante. 
541. ——— Extends to duty payable on sale by 


legatee—Objects of national, scientific, historic or 
artistic interest.|—Re Scorr, Scorr v. Scott, No. 
124, ante. 

542. Direction to pay “all legacies & bequests °’ 
free of duty—Proceeds of sale of realty.|—Testator 
gave several pecuniary & specific legacies, & 
directed that ‘all the legacies & bequests’ by 
his will given should be paid or satisfied free of 
duty, & he devised his residuary real estate to A. 
for life, & afterwards upon trust for sale :—Held : 
upon the ordinary meaning of the words, ‘‘ legacies 
& bequests,’’ & also upon the general construction 
of the will, the legacy duty which would become 
payable on the proceeds of the real estate, was 
not payable out of the personal estate.— WHITE v. 
LAKE (1868), L. R. 6 Eq. 188. 

543. Duty ranks as pecuniary legacy—Abates 
with other pecuniary legacies.]—A gift of the legacy 
duty payable on a specific legacy. ranks as a 
pecuniary legacy, & in the case of a deficiency of 
assets must abate along with other pecuniary 

legacies.—FaRreER v. ST. CATHARINE’S COLLEGE, 
CAMBRIDGE (1873), L. R. 16 Hq. 19; 42 L. J. Ch. 
809; 28 L. T. 800; 21 W. R. 643. 


Annotations : nsd. Re Turnbull, Skipper v. Wade, 
{1905) 1 Ch. 726. Mentd. Burton v. Newbery (1875), 
1 Ch. D. 234; Green »v., ; 


: Tribe (1878), 9 Ch. D. 231; 
Follett v. Pettman (1883), 23 Ch. D. 337; Re Yates, 
Singleton v. Povah (1922), 128 L. I. 619. 
544. |—He TURNBULL, SKIPPER v. 

WaDE, No. 317, ante. 

545. Charitable gift free of duty—Duty cannot 
be paid out of impure personalty.)—The legacy 
duty on a charitable legacy, given free of duty, 
cannot be paid out of impure _personalty.— 
WILKINSON v. BARBER (1872), L. R. 14 Eq. 96; 
41 L. J. Ch. 721; 26 L. T. 937; 20 W. R. 763. 

546. .|—Testator gave charitable 
legacies, to be paid out of pure personalty, & after- 
wards directed the duties on all legacies to be paid 
cut of residue in exoneration of the legacies :— 
Held: the charitable legacies were exonerated 
from duty only in the proportion to which the 
residue consisted of pure personalty.—Re Jar- 
MAN’S ESTATE, LEAVERS v. CLAYTON (1878), 8 
Ch. D. 584; 47 L. J. Ch. 675; 39 L. T. 89; 42 
J. P. 662 ; 26 W. R. 907. 

Annotations :—Mentd. Re Riland’s Estate, Phillips v. 
Robinson, [1881] W. N. 173; Ae Hewitt’s state, Gates- 
head Corpn. v. Hudspeth (1883), 53 L. J. Ch. 132; A.-G,. 
for New Zealand v. Brown, [1917] A. C. 393; Bowman 
v. Secular Soc., [1917] A. C. 406. 

See, now, Mortmain & Charitable Uses Act, 
1891 (c. 73). 

547. Where residue insufficient to pay duty— 
Duty payable from legacy.|—Testator gave certain 
legacies free of legacy duty, simpliciter, & other 
legacies free of legacy duty, with a direction that 
the duty should be paid out of his residuary estate. 
The corpus of the legacies & the duty having been 
paid, it was ascertained that the estate was 
deficient, so that there was no residue available 
for payment of the duty directed to be thereby 
borne :—Held: the gift of duty out of the resi- 
duary estate failed pro tanto, & the legatees whose 
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79 
legacy aul was to be borne by the residuary 
estate must themselves bear the legacy duty to 


the extent to which the general personal estate 
was insufficient to PY. the same.—WILSON v. 
O’ LEARY (1874), L. R. 17 Eq. 419. 


Annotation :—Retd. Re Wilkins, Wilkins v. 
(1884), 27 Ch. D. 703. 


Qotherham 
C. Annuities free of Duty. 

548. What amounts to direction to pay iree of 
duty—Bequest to purchase annuity ‘‘ Clear for A.’’] 
—A. devise of an annuity clear for A. means free 
from taxes.—HODGWORTH v. CRAWLEY (1742), 
2 Atk. 376; 26 E. R. 628, L. C. 


549. ——— ‘‘ Clear of property tax & all expenses 
attending same.’’?]|—CourTOY v. VINCENT, No. 
523, ante. 

550. ‘‘ Without any deduction what- 





soever.’’|—-Where testator gives annuities, & 
directs them to be paid without any deduction 
whatsoever, & where, from the nature of the 
property out of which the annuities are to be 
paid, there could be no deduction, except in respect 
of the legacy duty,—there the annuities shall be 
paid clear of legacy duty.—SmITH v. ANDERSON 

(1828), 4 Russ. 352; 6 L. J. O. S. Ch. 105; 38 

BE. R. 838. 

Annotations :—Consd. Stow v. Davsnver: (1833), 5 B. & Ad. 
359; Louch v. Peters (1834), 1 My. & K. 489. Refd. 
Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 

551. ‘*Clear of all deductions.’’|—An 
annuity was given by a will, clear of all deductions, 
& was directed to be paid out of certain sums of 
stock standing in testator’s name :—Held: it 
was not subject to legacy duty.—DAWEKINS uv. 
TATHAM (1829), 2 Sim. 492; 57 E. R. 872. 


Annotations :-—Consd. Stow v. Davenport (1833), 5 B. & Ad. 
359. Refd. Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 








552. ——— ‘‘ Clear of all taxes & deductions 
whatsoever.’*]|—Stow v. DAVENPORT, No. 335, 
ante. 

553. Clear of legacy duty & all other 


deductions.]—Testator bequeathed some specific 
chattels & a sum of £200 to A., & he directed 
his exors. to invest in the funds, such a sum as 
would produce £200 a year, clear of legacy duty 
& all other deductions, which annual sum was to 
be paid to A. for her life, & after her decease, 
the principal was to be paid to other parties; & 
testator directed his exors. to pay legacy duty 
on the specific & pecuniary legacies & yearly sum 
given to A. <A. & the legatees in remainder were 
strangers in blood to testator :—Held: the legacy 
duty was payable out of testator’s residuary 
estate, both in respect to the interest given to A. 
& to those in remainder.—CALVERT v. SEBBON 
(1838), 2 Keen, 672; 7 L. J. Ch. 275; 48 EH. R. 
788 ; sub nom. CALVERT v. SEVERNE, 2 Jur. 438. 
554. ‘““Clear of all deductions whatso- 
ever.’’] —Testator directed his exors. to set apart 
a sum not more than £7,500, the dividends of 
which, when invested as after directed, would 
amount to or produce the clear yearly sum of 
£300, clear of all deductions whatsoever, & to 
invest the sum so to be set apart in govt. or other 
securities : & he directed that if at any time the 
dividends of the trust monies should, from any 
cause whatsoever, prove insufficient to answer the 
purposes aforesaid, the trustees should, out of the 
residue of the monies that should come to their 
hands, raise such further sum as should be sufficient 
to make good any deficiency ; & apply the same 
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accordingly ; & he gave the annuity to pltf. for 
life :—Held: the annuity was free from legacy 
duty.—Marnis v. Burron (1840), 11 Sim. 161; 
9 L. J. Ch. 373; 59 E. R. 836. 


Annotations :—Consd. Baily v. Boult (1851), 14 Beav. 595. 
Distd. Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 


555. ‘‘ Clear of all taxes & outgoings.’’]—- 
Testatrix gave to L. for his life an annuity or 
clear yearly sum of £500, to be paid & payable 
half yearly, out of real estate, clear of all taxes 
& outgoings. The annuitant takes it clear of the 
legacy duty.—Lovucu wv. PETERS ( 1834), 1 My. & K. 
480; 31. J. Ch. 167; 389 E. R. 766, L. a - 

2 ions :— . Gude v. Mumford (1837), 2 Y. & C. Ex. 

See annie Beet route (1862), 32 L. J. Ch. 35, 

556. ‘‘Clear yearly sum.’’|—Testatrix 
gave to trustecs such a sum of money as that the 
annual produce thereof, when invested in the 
funds, would produce the clear yearly sum of 
£500, & she declared trusts of the fund for some 
of her relations & other persons, in succession, 
some of them not being ascertained at her death : 
—Held: the fund was not exempted from legacy 
duty.—-SANDERS v. KIDDELL (1835), 7 Sim. 536 ; 
dL. J. Ch. 20; 58 E.R. 943. 

Annotations :—Distd. Marris v. Burton (1840), 11 Sim. 161. 
Folld. Pridic v. Field (1854), 19 Beav. 497. Refd. Baily 
vr. Boult. (1851), 14 Beav. 595; Banks v. Braithwaite 
(1862), 32 L. J. Ch. 35; He Saunders, Saunders v. Gore, 
[1898] 1 Ch, 17. 

557. .|—Testator devised to M. for 
his life ‘‘ one annuity or clear yearly sum of £100,”’ 
& charged his estates at C. with the payment of 
the annuity. JIe then devised the cstates at C. 
to trustees, in trust to levy & raise the annuity 
& pay the same to J. M.; & subject thereto, & 
all costs, charges, & expenses attending the raising 
& paying the same, in trust for A. for life, with 
remainder to i. in fee:—Held: (1) M. was 
entitled to the annuity clear of all deductions for 
legacy duty. 

(2) The question whether a legatee is to take his 
legacy free from legacy duty, depends upon the 
intention of testator as manifested upon the face 
of the will. Therefore, the words ‘ without 
deduction,” ‘‘ clear of all deductions,’ etc., may be 
sufficient to free the legacy from duty, although 
there be, from the nature of the property on which 
it is charged, other outgoings to which those 
words may be applied. 

(3) It is clear if you can collect from any 
direction contained in the will that testator’s 
intention was that legacy duty should be paid by 
exor. the ct. will carry that direction into effect 
(ALDERSON, B.).—Gubr v. Mumrorp (1837), 2 
Y.& C. Ex. 445; 160 EF. R. 471. 


Annotations ;—As to (1 - Bai f ; 

Keay, 595. Distd. tridioe Wield (1854) ou0 hour ont 

Refd. Banks v. Braithwaite (1862), 32 L. J. Ch. 35; 

Re Grant, Nevinson v. United Kingdom Temperance & 

General Provident Institution (1915), 59 Sol. Jo. 316. 

558. -|—Direction to set apart a 
fund to produce a clear yearly sum of £300 during 
the life of A.:—Held: legacy duty must be paid 
out of the residue of testator’s estate.—HARPER 
v. MORLEY (1838), 2 Jur. 653. 

559. -——.|—Testator directed the invest- 
ment of a sufficient sum “' to raise & pay an annuity 
or clear yearly sum of £100,” which was given to 
parties in succession :—Held: it was not free 
from legacy duty.—Prinig v. Frenp (1854), 19 
Beav. 497; 23 L. T. O. 8. 304; 2 W.R. 632: 59 
H.R. 443. 
Annotations :—Reld. Banks v. Braithy ‘ 

35; Re Saunders, Saunders v, Gore Habre dee oh or 
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560. ——- .|—Testator left all his pro- 
perty to trustees upon trust to pay legacies, & 
one annuity or clear yearly sum of £100 to S. for 
life, with remainder as to the principal to J. 
The trustees & exors. renounced, & administration 
with the will annexed was granted to B., who 
sold under decree & paid the proceeds into S. 
& Oo.’s bank. with the knowledge of the solr. & 
legatees; there being no direction in the suit 
to pay it into ct. nor in the will to invest it, & 
S. & Co. being bkpt., the money was lost, B. 
claimed to be allowed it in her account :—Held : 
the annuity was free from legacy duty.—WILKS 
v. GRoom (1856), as reported in 27 L. T. O. S. 
270; 2 Jur. N.S. 798; 4 W. R. 697. 

561. *‘One clear yearly rentcharge or 
annuity.’’|—Testator devised real estate to A. 
subject to the payment of ‘‘one clear yearly 
rentcharge or annuity of £100 ”’ to B. :—Held: B. 
took the annuity free of legacy duty.—BaILy v. 
Bovuur (1851), 14 Beav. 595; 21 L. J. Ch. 277; 
18 L. T. O. S. 88; 15 Jur. 1049; 51 E. R. 413. 
Annotations :—Distd. Pridio v. Field (1854), 19 Beav. 497. 

Refd. Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 

562. ‘*Clear annuity or yearly sum.’’} 
—Testator bequeathed to a legatee for his life 
a clear annuity or yearly sum of £100 :—Held: 
it was given free of legacy duty.—HAYNEs v. 
HAYNES (1853), 38 De G. M. & G. 590; 1 W. R. 
204; 43 KH. R. 232, L. JJ. 

Annotations :—Folld. Wilks v. Groom (1856), 27 L. T. O. S. 

270; Ke Coles’ Will (1869), 22 L. T. 221. Apld. Re 

Surrie, Bjorkman v. Kimberley (1888), 57 L. J. Ch. 743. 


Consd. Re Saunders, Saunders v. Gore, [1898] 1 Ch. 17. 
Refd. Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 


563. ‘* Clear yearly income.’’|—'Testator 
gave the residue of his personal estate to trustees, 
upon trust to set apart £10,000, Consols, & pay 
the dividends to his sister for life, & after her 
decease to retain so much of the sum of £10,000 
as should be sufficient to realise the clear yearly 
income of £150; & he directed the trustees to 
pay the dividends & other income of the stock 
so directed to be retained by them to his nephew : 
—Held: the nephew took the annuity, subject to 
legacy duty.-BANKs v. BRAITHWAITE (1862), 
32 L. J. Ch. 35; 71..T. 149; 10 W. R. 612. 


Annotations :—Consd. Re Coles’ Will (1869), L. R. 8 Kq. 
ete pede Re Saunders, Saunders v. Gore, [1898] 1 


564. ‘* Clear income or sum.’’|—Testator 
directed his exors. to appropriate so much Consols 
as would produce the clear income or sum of £100 
a year, & pay such income or yearly sum to a 
charity :—Held: the legacy was given free of duty. 
—Re CouLes’ WiLL (1869), L. R. 8 Eq. 271; 22 
Lief. 221. 

Annnaion :—Mentd. Re Briscoe’s Trusty (1872), 26 L. T. 


565. ——--  ‘‘ Clear yearly annuity ’’—Explicit 
direction to pay another annuity free of duty.;—R. 
by will gave all his real & personal estate to trustees 
upon trust for sale & conversion, & directed them, 
‘‘out of the proceeds to pay to S. R., until she 
shall marry, a clear yearly annuity of £250, & 
after her marriage upon trust to pay to S. R., 
a clear yearly annuity of £100 during the remainder 
of her natural life.’ Testator proceeded, ‘“‘ after 
payment of the annuity of £250 or £100 as the 
case may be, out of the nct moneys to arise as 
aforesaid, upon trust to pay EH. ht. a clear yearly 
sum of £31 4s. Od. free of legacy duty.’”’ This was 
& summons taken out by the trustees for the 
determination of the question whether S. R.’s 
annuity Was given free of legacy duty :—Held: 
the words ‘clear yearly annuity” properly 
mean an annuity free from legacy duty, & this 
meaning could not be cut down by the fact that 
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in another case testator had added the words 
‘free of legacy duty.’’-— Re Ropins, NELSON v. 
Rosins (1888), 58 L. T. 382. 

566. Included in gift of pecuniary legacies free 
of duty.|—P. by his will gave all his property to 
trustees to the use of certain persons for successive 
estate tail, with a direction that parties becoming 
first entitled to the rents should allow various 
specified sums to other parties. Then followed 
a charge on his realty of all the ‘“ annuities ” 
thereinbefore mentioned, with a trust to convert 
& invest. Testator made five codicils by which 
he gave various annuities, & directed that an 
annuity to F. B. & all the pecuniary & specific 
legacies given by his will, should be payable to 
the legatees free of legacy duty. On the question, 
whether annuities as well as legacies were given 
free of duty :—Held: they were.--PEARSE Yr. 
PEARSE (1853), 2 W. RR. 129. 

567. Annuity from husband to wife.|—/e 
WALLER, MARGARISON v WALLER, No. 293, ante. 

568. Duty ranks as pecuniary legacy —Abates 
with other pecuniary legacies.|—Testator gave an 
annuity of £150 to his widow, an annuity of £100 
to a stranger in blood, & he directed that the second 
annuity should be paid free of legacy duty, which 
should be paid out of his estate. After payment 
of his debts, the estate was insufficient to pay the 
annuities in full:—Held: legacy duty payable 
on the sum apportioned to the second annuitant 
must be deducted from the whole fund, & the 
balance then divided in the same proportion 
between the two annuitants.---Re WILKINS, 
WILKINS v. ROTHERHAM (1884), 27 Ch. D. 708 ; 
54 L. J. Ch. 188 5; 33 W. R. 42. 

Annotation :—Consd. Re Turnbull, Skipper v. Wade, [1905] 

1 Ch. 726, 

569. Life interest in residue. |]—-lLLONDESBOROUGIL 
(LORD) 7, SOMERVILLE, No. 576, post. 





D. Substituted and Additional Legacies. 

570. Substituted legacy.|—T'cstator gives £4,000 
to trustees upon trust for his two daughters at 
21; & directed that legacy duty due in respect 
thereof shall be paid by his exors. out of the residue. 
By codicil, reciting this bequest, & that he is 
desirous of increasing the same to £5,000, he 
revokes the gift of £4,000, & gives £5,000, upon the 
same trusts, etc. By a second codicil, reciting the 
former, & that he is desirous of further increasing 
to £6,000, he revokes the gift of £5,000 & gives in 
lieu thereof £6,000, upon the same trusts :—Held : 
this was not a revocation, but substitution, in each 
instance ; & the £6,000 was therefore exempt from 
legacy duty.—CooreER v. Day (1817), 3 Mer. 154 ; 
36 E.R. 59. 

Annotations :—Consd. Johnson +. Johnson (1844), 14 Sim. 

313. Refd. Byne v. Currey (1834), 2 Cr. & M. 603. 

571. To husband of deceased legatee.|— 
Testator bequeathed to his daughter £50,000 of 
which £20,000 was to be paid to her absolutely, 
&, as to the remaining £30,000, she was to receive 
the intcrest to her separate use during her life, 
&, after her death, the principal was to be paid to 
such person or persons as she might by her will 
appoint; &, after giving various other legacies, 
& bequeathing to the same daughter a share of 
the residue of his personal estate, he directed, that 
all the specific & pecuniary legacies thereinbefore 
bequeathed should be paid to the respective 
legatees free of the legacy duty; the daughter 
having died, in his lifetime, he afterwards by a 
codicil, ‘‘ instead of the legacies given to her by 
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my will, which are now lapsed,”’ bequeathed to her 

husband £20,000 :—Held: the husband was not 

entitled to have the £20,000 paid to him free of 

legacy duty.—CHATTERIS v. YOUNG (1827), 2 

Russ. 1883; 38 BE. R. 304, L. ©. 

Annotations :-—Refd. Byne v. Currey (1834), 2 Cr. & M. 603. 
Mentd. I’ve Joseph, Pain v. Joseph, [1908] 2 Ch. 507. 


572. Gift on different conditions.|-——Testa- 
tor gave an annuity of £300, free from all taxes 
& stamp duties, to I. & H. during their joint lives, 
& to the survivor during her life, &, after the death 
of the survivor, to G. for her life. By a codicil 
he revoked the annuity of £300 given to I. & H., 
& gave them an annuity of £100 each, with benefit 
of survivorship. The annuities of £100 are subject 
to the legacy duty.— BURROWS v. COTTRELL (1830), 
3 Sim. 375; 57 EK. RR. 1088. 

573. j-—Testator by his will gave an 
annuity to his grandson, & directed his exors. to 
pay legacy duty on all legacies & annuities given 
by his will. By a codicil he gave an annuity to his 
grandson in lieu of the annuity given by his will: 
Held: the annuity given by the codicil was free 
from legacy duty.-——-SHAFTESBURY (MARL) v. MARL- 
BOROUGH (DUKE) (1835), 7 Sim. 287 3 58 HK. RR. 827. 
Annotations ---Apld. Johnstone v. Harrowby (1859), 1 De 

G.F.& J. 183. Mentd. Hargreaves ¢. Pennington (1864), 

3141. J. Ch. 180: Donnellan «. O°Neill (1870), 18 W. RA. 

F188 3) Re Boddington, Boddington +. Clairat (1884), 25 

Ch. D. 685; Re Joseph, Pain cv. Joseph, (1908) 1 Ch. 599. 

See No. 518, ante. 

574. Additional legacy.|—DLegacy given sim- 
pliciler by a codicil to a legatee to whom another 
legacy was given by a prior codicil :---Held : to be 
cumulative & payable out of the same funds & 
upon the same conditions, including exemption 
from legacy duty.—-JOHNSTONE @ JTIARROWBY 
(MARL) (1859), 1 De G. FF. & J. 1883 29 1. J. Ch. 
145; 11L. T. 390; 6 Jur. N.S. 1535 8 WL. RR. 105 ; 
45 Kh. RR. 828. 1. C. 

Annotations :-—Distd. Re Howe, Wilkinson 7, Fernichough 
(1910), 103 L. 'T. 185.) Refd. 2e Boden, Boden ». Boden, 
{1907] 1 Ch. 132. Mentd. 7ee Gibson (1861), 2 John. & 
HH. 656; #e Smith (1862), 2 John. & H. o0b: Cresswell 
v Cresswell (1868), L. 1. 6 Eg. 69; DouneHan ve. O'Neill 
(1870), 18 W. RR. 11883; Fe Courtauld, Courtauld v. 
Cawston (1882), 47 lL. T. 647; Re Colyer, Millikin a. 
Snelling (1886), 55 L. "I. 844; Re Joseph, Pain v. Joseph, 
11908) 1 Ch. 599. 

575. Further benefit of different nature 
given by same will.|—'Testator, after appointing 
exors., gave his house ‘I’. & all his household 
furniture & cffects in it to F. ‘free of all suc- 
cession, estate, & legacy duties’? & continued : 
‘T give to her also an annuity of £520 a year.” 
The residuary devisee & legatee having asked for a 
declaration that the annuity was chargeable with 
legacy duty: —Held: the rule in Johnstone v. 
Harrowby (Earl), No. 574, arte, that a legacy sub- 
stituted for or added to a legacy given free of duty 
is itself freed from legacy duty was confined to 
cases where the character of each of the legacies 
is the same, & did not therefore apply to the 
present case, where one legacy was a_ specific 
legacy of chattels & the other a pecuniary one, 
the latter legacy not being an added legacy within 
the meaning of the rule applied in that case, &, 
on the true construction of testator’s will, the 
annuity was not bequeathed free of legacy duty.— 
Re Wowk, WILKINSGN v. FERNIEHOUGH (1910), 
103 L. T. 185; 54 Sol. Jo. 704. 

















E. Bequests of Residue. 
576. Life interest in residue—Direction to pay 
annuities free of duty.|—-Testator directed legacy 
duty to be paid out of his general personal estate 


ought to be paid out of the residuary 
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Sect. 7.—-Out of what property duty payable: Sub- 
sect. 2, LJ. & FF. Sects. 8,9 & 10: Sub-sects. 
1,2&3. Sect. 11. Part V. Sects. 1 & 2: 
Sub-sect. 1.] 

on the annuitics & pecuniary legacies given by his 

will :-—Held: the income of residuary personal 

estate directed to be invested in land & settled to 
uses was not, while uninvested, an annuity 
within such direction.—LONDESBOROUGH (LORD) 

a. SOMERVILLE (18541), 19 Beav. 295; 23 L. J. Ch. 

646; 23. T. O. 8S. 291; 52 E.R. 368. 

Annotations :-—-Mentd. Scholefield v. Redfern (1863), 2 


Drew. & Sm. 173: Freman v. Whitbread (1865), L. R. 
1 Kq. 266; Bulkeley v. Stephens, [1896] 2 Ch. 241. 


577. —— - .|—Testator, after giving certain 
specific & pecuniary legacies & life annuities & 
making a specific devise, declared (clause 6) that 
‘all the legacies, annuities & bequests’’ be- 
queathed by his will should be given & paid free 
of all ‘‘death duties.””’ He gave his residuary 
estate on trust for sale & conversion & directed 
that his trustees should pay his funeral & testa- 
mentary expenses, ‘‘ death duties,’’ debts, legacies, 
& annuities out of the proceeds & invest the 
residue thereof & hold same upon trust to pay 
certain annual sums to A. & B. during the life of 
©., & subject thereto upon trust for C. for life, 
with remainder to A. & B. absolutely :-—~Held : 
C.’s life interest. in the residue was a ‘“ bequest 
bequeathed by the will’’ within clause 6, & the 
legacy duty payable in respect thereof was 
payable out of the corpus of the estate & not out 
of (.’s income.—Re KENNEDY, CORROULD tv. 
KENNEDY, [1917] 1 Ch. 9; 86 L. J. Ch. 40; 115 

T. 690; 33 T. L. R. 443 61 Sol. Jo. 55, C. A. 


Annotations :—Apld. Re ive, Hall v. eve. [1917] 1 Ch. 562; 
Rte Hampton, Hampton v. Mawer (1918), 62 Sol. Jo. 585. 


578. Share of residue given free of duty—-Duty 
payable from lapsed share.|—-WARBRICK v. VARLEY 
(No. 1), No. 526, ante. 

579. .|—After giving certain legacies to 
males & females testatrix declared that all legacies, 
devises, & bequests thereinbcfore or thereinafter 
given or made in favour of females should be free 
of legacy duty, the residue being given to three 
males & three females as tenants in common :— 
Held: the legacy duty in respect of the shares of 
the fernales in tne residue were to be paid out of 
their respective shares.—Re DALRYMPLE, BIRCHAM 
v. SPRINGFIELD (1901), 49 W. R. 627; 45 Sol. Jo. 


595. 

















F. New Duties. 
580. By whom new duties paid—1909-1910 Act, 





s. 58.|—Re Briscor, Royps v. BRIscon, No. 193, 
ante. 
581. ——.|—Re WALLER, MAncGARrison 





v. WALLER, No. 2938, ante. 


Strcr. 8.—REMISSION OF DUTY AND INTEREST. 
See Part I., Sect. 2, ante. 


Sect. 9.—COMMUTATION OF DUTY AND 
COMPOSITION OF CLAIMS. 

Commutation of duty.|-—See 1880 Act, s. 11. 

Composition of claims.|—Sve 1881 Act, s. 43. 


EstaTE AND OTHER DratH DUTIES. 


Srct. 10.—INTEREST, PENALTIES AND PRO- 
CEEDINGS. 
SUB-SECT. ].—INTEREST. 
See, now, 1896 Act, s. 18 (2). 


SUB-SECT. 2.—PENALTIES. 
See 1796 Act, ss. 28-31, 35, 38, 39, 438, & 44; 
1808 Act, s. 44; 1868 Act, s. 9; 1890 Act, ss. 
22 (2), 32, 33 (1), 35 (1) & (2). 


SUB-SECT. 3.—PROCEEDINGS. 
See 1796 Act, Sects. 22, 24; 1865 Act, s. 55. 
582. Rule for attachment for not accounting— 
Absolute unless cause shown.|—Jte VIVIAN’S 
EsTaTE (1831), 1 Cr. & J. 409; 148 HK. R. 1482; 
sub nom. Re VYVYAN’S ESTATE, 1 Tyr. 379. 








583. -|—The ct. will grant a rule, 
absolute in the first instance, for an attach- 
ment at the suit of the Crown against a 


person having unpaid legacy duty in his hands, 
where a rule absolute to pay it has been 
served upon him & has not been obeyed, & no 
cause has been shown.—He EVANS (1865), 3 H. & 
©. 562; 5 New Rep. 336; 11 L. T. 717; 11 Jur. 





N.S. 182; 13 W. BR. 350; 159 E.R. 6513; sub 
nom. Re Haron, 34 L. J. ix. 87. 
Attachment generally.|—See CONTEMPT OF 


Court, Vol. XVI., pp. 6 et seq. ; Nos. 1 et seq. 

584. Money paid to attorney for purpose of 
paying duty—Application by Crown for rule for 
payment refused.]|—The ct. refused a rule made on 
behalf of the Crown, calling on an attorney 
to pay over to the receiver of stamp duties a sum 
of money which the attorney had received from 
his client, an exor., for the purpose of paying 
legacy duty, but which he had not in fact paid.— 
Re FENTON (1835), 3 Ad. & El. 4043; 1 Har. & W. 
310; 5 Nev. & M. K. B. 239; 4 L. J. K. B. 204 ; 
111 KE. R. 467. 

Annotation :-—Mentd. 7c Cross (1843), 2 L. T. O. S. 227. 

585. Rule calling on executors to account— 
Form.]—Upon making absolute a rule calling on 
exors. to account for legacy duty the ct. ordered 
that in future it should form part of such rules, 
that ‘‘if upon the delivery of the account there 
should be found to be any duty payable to His 
Majesty that the exors. should pay the costs of the 
Jrown, to be taxed in the usual manner.—Re 
ROBINSON (1837), 2 M. & W. 407; 5 Dowl. 609 ; 
Murp. & II. 71; 61. J. Ex. 158; 150 E. R. 816. 

586. Information for payment of duty—Parties.] 
—Qu.: in an information for the payment of 
legacy duty, whether all the exors. living, & the 
representatives of such as may be dead, are 
necessary parties ?—A.-G. v. HUGHES (1842), 11 
L. J. Ch. 329. 

Proceedings on Revenue side of K. B. Div., 
generally, see CROWN PRrAcTICE, Vol. XVI., pp. 
214-236, Nos. 1-316. 

587. Right of Crown to begin.]|—Re GrrEEN- 
woop, No. 459, ante. 

See, further, CONSTITUTIONAL LAW, Vol. XI., 
p. 528, Nos. 325-327. 


Sect. 11.—REPAYMENT OF OVERPAID DUTY. 
See 1796 Act, ss. 8, 34, & 37. 


FITZHERBERT ¥v. WATERHOUSE (1908), 
27 N. Z. L. R. 600.—N.Z. 


PART IV. SECT. 10, SUB-SECT. 1. 

t. Interest on duty crroneously paid 
by cxecutor—Liability of erecutor to 
legatee.J—Executors, in passing their 
residuary account, erroneously repre- 
sented the legatees as strangers in 
blood to the testator, whereby a large 


sum for legacy duty was paid to the 
Crown, 

A suit having been instituted to take 
an account of the trust funds :—Held : 
(1) the executors could properly be 
charged with interest on further 
directions ; (2) interest was chargeable 
on the principal money erroneously 
pHld= Hay v. TURBETT (1862), 14 

. Ch. R. 476.—IR. 


PART IV. SECT. 10, SUB-SECT. 3. 


a. Croun costs——-When disallowed.) 
—If, in a suit for legacy duty, the 
Crown takes a verdict for more than it 
is entitled, upon an appeal on this 
& other grounds, the Crown will not 
be allowed costs.—WILLIAMSON  », 
ran ayOr co haa F et ree 

c. App. ; affy. unl. t. of 
Sens, ) Boo scot: 


Part V.-—Succession Duty. 
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Part V.—Succession Duty. 


Note.—In this Part Succession Duty Act, 1853 
(c. 51), Crown Suits, etc. Act, 1865 (c. 104), Customs 
and Inland Revenue Act, 1880 (c. 14), Customs and 
Inland Revenue Act, 1881 (ec. 12), Customs and 
Inland Revenue Act, 1888 (ec. 8), Customs and 
Inland Revenue Act, 1889 (c. 7), Finance Act, 
1894 (c. 80), Finance Act, 1896 (c. 28), Finance 
Act, 1900 (c. 7), Finance Act, 1907 (c. 13), Finance 
(1909-1910) Act, 1910 (c. 8), are referred to as 1853 
Act, 1865 Act, 1880 Act, 1881 Act, 1888 Acl, 1889 

_ 1894 Act, 1896 Act, 1900 Act, 1907 Act, 
1909--1910 Act respectively. 


Sect. 1.—IN GENERAL. 


588. Incidence of duty—Falls on beneficiary. |— 
WINANS v. A.-G., No. 1, ante. ; 

589. Distinguished from legacy duty.]— 
Re JOHNSTON, COCKERELL v. ESSEX (KARL), No. 
535, ante. 

590. 1853 Act—Construed in popular sense.]-— 
A.-G. v. MIDDLETON (LORD), No. 614, post. 

591. Technicalities of English or 
Scotch real property law disregarded.}|—The Dowager 
Lady S. executed a deed of entail, dated June 9, 
1846, of certain estates in Inverness-shire in favour 
of her eldest son, Lord S., & the heirs of his body ; 
whom failing, in favour of his nephew, her grand- 
son, A., & the heirs of his body. Lord 8S. took as 
institute. He died without issue in Aug. 1853 ; 
whereupon the said A., now Lord S., took as 
nominatim substitute :—Held: (1) he was charge- 
able with duty at the rate of 1 per cent. only ; 
(2) the grandmother, & not the uncle, was the 
predecessor within the above Act. 

(3) In construing the statute on which his case 
depends we must bear in mind that it applies to 
the whole of the United Kingdom... . The 
technicalities of the laws of England & Scotland 
where they differ must be disregarded & the 
language of the Legislature must be taken in its 
popular sense (LORD CAMPBELL, C.). 

(4) The rate of duty is to be regulated by con- 
sidering who is the predecessor, & this may be 
determined by considering whether the succession 
is by ‘‘ disposition ”’ or by ‘‘ devolution. 

(5) In fixing the rate of duty to be paid by the 
successor the Legislature was perhaps influenced 
by a consideration of the probability he before 
had of enjoying the inheritance, & by a con- 
sideration of the probability of his being able 
to pay a heavier duty without hardship, if the 
property came to him from a distant relation or 
from a stranger. This object, I think, will best 
be obtained by holding that where the succession 
is by disposition the settlor is the predecessor, & 











where by devolution the last possessor is the 
predecessor (LORD CAMPBELL, C.). 
(6) In the present case applt. is named & cir- 
cumstantially described in the deed, he takes 
directly from the donor by virtue of the deed, 
& she unquestionably was the “ settlor,’”’ ‘* dis- 
poner,” & ‘‘ ancestor,” from whom in one sense 
his interest in the estate was derived (LORD 
CAMPBELL, C.). . Soe, 
(7) I think that the position of the nominatim 
substitute in this deed of tailzir is precisely 
analogous to that of a person who in an English 
settlement is named as the remainderman in tail 
after a previous estate tail, & who .. . would be 
considered as taking by disposition from the 
author of the settlement, & not by devolution from 
the previous tenant in tail (LLoRD CHELMSFORD ).— 
SALTOUN (LORD) v. ADVOCATE-GENERAL (1860), 
3 Macq. 659; 3.L. T. 40; 8 W. RR. 565, H. DL. 
Annotations :—As to (3) Folld. A.-G. v. Lilford (1864), 3 
H.& C. 239. Consd. Special Purposes Income Tax Comrs. 
v. Permsel, (1891) A. C. 531; Lord Advocate v. Moray, 
[1905] A. ©. 531. Refd. A.-G. v. Floyer (1861), 7H. & N. 
238: Re Barker (1861), 30 L. J. Ex. 404; Braybrooko v, 
A.-G. (1861), 31 L. J. Ex. 177; A.-G. v. Upton (1866), 
L. R. 1 Exch. 224; Re Cowley (1866), L. RK. 1 Exeh. 
288; Fryer v. Morland (1876), 3 Ch. D. 675; Tk v,. 
Income Tax Comrs. (1888), 22 Q. 3. D. 296; Macfarlane 
v. Lord Advocate, [1894] A. CG. 291. As to (5) Apld. Re 
De Luancey (1869), L. Tt. 4 ixech. 345. Refd. Charlton 
vy. A.-G. (1879), 4 App. Cas. 427; A.-G. v. Mitchell (1881), 
44 L. T. 580; Buchan v. Lord Advocate, [1909] A, C. 
166; Hamilton v. Lord Advocate, [1920] A. C. 50. As 
to (7) Consd. Zetland v. Lord Advocate (1878), 3 App. Cas, 

















505. 

592. —- }—BRAYBROOKE (LORD) 
v. A.-G., No. 694, post. 

593. |—ZETLAND (EARL) v. 


Lorp AbDvocATE, No. 702, post. 

594. To what persons applicable.]—A.-G. 
v. LITTLEDALE, No. 652, post. 

Estate duty in successions.]|—See No. 9, ante. 





Srtct. 2.—THE SUCCESSION. 
SuBs-sEcT. 1.. -IN GENERAL. 


See 1853 Act, s. 1. 

595. Interpretation of  ‘* succession ’’— All 
property passing on death—By gift or descent— 
Not by contract of purchase.|—FLOYER v. BANKES, 
No. 754, post. 

596. By any disposition.|—SoLiciTor- 
GENERAL v. LAW REVERSIONARY INTEREST 
Society, No. 797, post. 

597. Property not capable of assessment.]| 
—A.-G. v. SEFTON (EARL), No. 799, post. 

598. Money payable under engagement. ]— 
A.-G. v. MONTEFIORE, No. 606, post. 














PART V. SECT. 1. 


b. Incidence of diuty— Falls on 
deneficiary-—Intra vires provincial legis- 
lature. |—The tax imposed by Succession 
Duty Act is not an indirect tax, & 
the Act is within tho powers of the 
Provincial Legislature. The impost is 
Jaid oxpressly upon the property pass- 
ing on death, & there is no legal obliga- 
tion to pay the duty imposed upon any 

arson or persons other than the 
Penefictaries, & even as to them the 
liability is only inferential, or arises 
under an order of the ct. made in the 
course of the enforcement of the re 
upon the property.—He Dore (1914), 
19 B.C. R. 536; 16 D. L. R. 740; 27 
W. L. BR. 803; 6 W. W. BR. 510.—CAN. 


o. Not a testamentary expense, J— 


Succession duty is not a testamentary 
oxpense, & a testator wishing such duty 
to be paid by his oxors. out of the 
corpus of his estate & not to be borne 
a the successors must give a specific 
direction to that effect.—Re HorLMEs, 
BEETHAM v. Houtmra (1913), 32 
N. Z. L. Rn. 577.—N.Z. 


PART V. SECT. 2, SUB-SECT. 1. 


596 i. Interpretation of “* succession ”’ 
—All property passing on death—By 
any disposition.}—LORD ADVOCATE v. 
CONSTABLE’S ‘TRUSTEES (1880), 17 
Se. L. R. 611.—SCOT. 


598 i. Money payable under 
engagement.}—A sum of £2,000 was 
settled by antenuptial contract, to 
which the wife’s father was a party. 





He bound himself to pay that sum to 
the marriage contract trustees, at the 
first term after his death; the intorest 
being declared payable from that 
term, first to the wife during her life, 
& then to the husband in the event of 
his survivance, the fee being destined 
to the children of the marriage, whom 
failing, to the grantor’s testamentary 
trustecs :—Held; this was a succession 
within 16 & 17 Vict. c. 51, & succession 
duty was chargeable thereon.—Lorp 
ADVOOATE vv. ROBERTS’ TRUSTEES 
ean 20 Dunl. (Ct. of Sess.) 449,— 


d. ——- Movuahles in the colony— 
Testator domiciled out of the colony.J— 
Held: Queensland Suocession & Pro- 
bate Duties Act, 1892, 5. 4, defining a 
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Sect. 2.—The succession: Sub-sects. 1 & 2, A: 


599. ‘‘ Property ’’—Includes covenant to pay 
annulty.J—-2?e MicKLETHWaIT, No. 824, post. 

600. *‘ Disposition ’? & ‘‘ devolution ’’—Every 
mode whereby property passes.}|—NORTHUMBER- 
LAND (DUKE) v. A.-G., No. 602, post. 

‘“‘New succession ’’—When arising.|—Sce No. 
602, post. 


Sup-sEcr. 2.—SucckssIONS UNDER DISPOSITIONS. 
A. Dispositions. 

See 1853 Act, s. 2. 

601. Extent of ‘‘ dispositions ’’—Includes all 
modes—By will, deed, or settlement Inter vivos.]-— 
A.-G. v. FITZJOHN, No. 613, post. 

602. ——— J—A., tenant for life of real 
property, & B., tenant in tail in remainder, exe- 
cuted a distailing deed & sold & conveyed the 
property to ©. On ©.’s death D., as C.’s devisee, 
became entitled in possession to the property 
& paid succession duty thereon. Then A. died 
& the Crown claimed succession duty from B. & 
D. as on a succession from A.:-—Held:  suc- 
cession duty was payable by D., to be calculated 
on the life of D. 

(1) A succession within the Act once established, 
no manipulation of the parties afterwards can 
get rid of it; & the observation is equally truc 
whether there be one or two successions (LORD 
HALSBURY, C.). 

(2) It is clear that the terms ‘‘ disposition’? & 
‘devolution’? must have been intended to 
comprehend & exhaust every conceivable mode 
by which property can pass, whether by act of 
parties or by act of law. . .. It is to be borne in 
mind that a ‘ successor’? must be beneficially 
entitled. When a person takes a succession he 
may not have actual possession. 
instance, may have possession in right of his wife. 
. . . But asuccessor to be a true successor within 
the Act, must have the beneficial interest in the 
prope subject to duty, whoever may have 
he actual possession or the right of management 
(LoRD MACNAGIITEN). 

(3) In many cases the purposes of the Act 
would be defcated unless you give to the term 
“disposition ”’ the largest possible signification, 
not only so, but the Act shows on the face of it 
that the term “ disposition ” includes a sale (LORD 
MACNAGHTEN), ‘ 

(4) He {the alienee of a succession] becomes a 
successor within the Act, though the succession 
conferred on him is not a new succession (LORD 
MAGNAGHTEN). 

(5) The cardinal fact to be borne in mind in the 
construction of sects. 14 & 15, is that in the case 
of real estate the successor, although entitled in 
fee simple, is charged only on an annuity com- 
mensurate with his personal enjoyment, i.c. in 
most cases for life (LORD Davry). 

(6) I think that a new succession can only be 
conferred by a new disposition or devolution by law 
to take effect on death, & conversely every deriva- 
tive title by reason of death confers a new suc- 
cession under sect. 2 of the Act (LORD DAVEY ) 











‘‘ succession”? being the samo as 
English Succession Duty Act, 1853, s. ¥, 
must be read in the sense affixed to the 
oe Act by the English tribunals; 
& it does not include movables locally 
situated in Queensland which belonged 
to a testator whose domicil was in 
Victoria.—HARDING v. QUEENSLAND 


Stamrs Comrs., [1898] A.C.769.—AUS, paid 't 


A husband, for 


PART V. SECT. 2, SUB-SECT. 2.—A. 


e. What amounts to a_ disposition 
—Bond or contract for payment of money. | 
—The deceased covenanted tu pay 
£200,000 to his children with interest 
at 1 per cent. per annum, the debt 
being payable at call. 

He interest, but no portion of 


Estate AND OTHER DeatH DUTIES. 


(7) He became thereby in the position of a 
successor whose title in possession has been 
accelerated by the surrender or extinction of the 
prior interest, & apart from the provision at the 
end of sect. 15, would have been presently liable 
to pay the duty, but by that provision for the 
benefit of the successor the duty is made payable 
only at the same time, & in the same manner as 
such duty would have been payable if no accelera- 
tion had taken place. The words ‘‘in the same 
manner” are a little puzzling, but 1 think they 
mean that the Crown is not to lose the duty by 
reason of the estate of the successor having 
become an estate in possession or the limitations 
of the existing settlement being exhausted, & the 
duty is to be paid on the happening of the same 
event, as it would if there had been no surrender 
of the prior interest, although nothing passed & 
no title in possession was acquired on that event 
(Lorp DAVEY). 

(8) The ‘* successor ’? means the person entitled 
to the succession at the date when it: becomes an 
interest in possession. The applt. is in the 
position of such a successor, & ... the duty 
should be assessed on the value of an annuity 
according to the tables for the residue of her life 
(LORD DAVEY).— NORTHUMBERLAND (DUKE) vt. 
A.-G., [1905] A.C. 4065 Tl Ld. K. B. 78t 5 98 
LT. 88; 54 W. R. 813 21 TL. R. 6389, W. L. ; 
affg. S. C. sub nom, A.-G. v. NORTHUMBERLAND 
(DUKE), {1904} 1 K. B. 762, C. A. 

Annotations :—As to (1) Consd. Buchan v, Lord Advocate, 
[1909] A. C. 166. Refd. A.-G. v. Assheton-Smith, [1924 ] 
2K. B. 25; Lord Advocate v., Macalister, {1924} A. C. 
586. As to (6) Refd. A.-G. v. Assheton-Smith, [1924] 
aoe B. 25; Lord-Advocate v. Macalister, [1924] A. C. 
r8) ° 
603. ——— Sale of property.}—-FnyrEn v. 

LAND, No. 755, post. 

604. .|—NoRTHUMBERLAND 
v. A.-G., No. 602, ante. 

605. Bond or contract for payment of 
money—-Life insurance policy.|-—KryEeRn v. Mor- 
LAND, No. 755, post. 

606. Covenant to transfer stock & shares.]} 
—By deed making provision for an endowment 
the donor covenanted that he or his exors. or 
administrators after his death would transfer 
certain Bank stock & certain shares into the names 
of trustees, & by another deed of the same date 
he declared that the trustees should stand possessed. 
of the stock & shares upon trust for certain 
charitable purposes. Ky a subsequent deed he 
covenanted that he, or his exors. or administrators 
after his death, would transfer a further amount 
of Bank stock into the names of the trustees, & 
declared that they should stand possessed of it 
on the same trusts. After the death of the donor, 
his exors. transferred the stock & shares into the 
names of the trustees :-—Held : the deeds showed a 
‘‘ disposition of property ” within 1853 Act, s. 2, 
& the stock & shares so transferred were charge- 
able with succession duty. 

As regards the statutory definitions, ‘‘ money 
payable under an engagement” is expressly 
included in the term ‘‘ property,” the founder is 
clearly a ‘‘ predecessor”? & a trustee of the charity 
is equally clearly a ‘‘ successor ’’ according to the 
interpretation clause (MANIsTy, J.).—A.-G. v 


the principal :—Held: this covenant, 
in the absence of evidence to the con- 
trary, conferred on the children com- 
plete ownership of the debt, & was a 
non-testamentary disposition of pro- 
perty within South Australian Suc- 
cession Duties Act, 1893, 5s. 16, not 
subject to duty under s. 17, as the 
testator died more than three months 


Mor- 








(DUKE) 








He regularly 


Part V.—Succession Dury. 


MONTEFIORE (1888), 21 Q. B. D. 461; 59 L. T. 
534; 37 W. R. 237; 4 T. L. RR. 658, D.C. 

607. ———- Sums payable under’ insurance 
policies—Effected under customs annuity & benevo- 
lent fund—56 Geo. 8, c. Ixxiii.J—(1) By above Act 
it was enacted that a fund should be raised for the 
benelit of the widow & children or other relatives 
of officers of the Customs. <A code of rules was 
drawn up, by which it was provided that the 
admission by the directors of a nominee of a sub- 
scriber should take place during the lifetime of 
such subscriber; & it was also provided that if 
an annuity were insured for the benefit of the 
widow equal to one-third of the insurance nioney, 
the subscriber should have power by any instru- 
ment, signed in the presence of two witnesses, & 
deposited with the directors, to direct that the 
whole capital money insured should be applied 
or paid in any manner or proportion he might think 
proper for the benefit of his nominee, who should 
have been duly admitted by the directors. In 
1826 P. became a subscriber. In the same year 
one of his daughters was married, & by a deed, 
dated & executed in 1882, P. covenanted that 
upon his decease his daughter & her husband should 
take a share equal with his two other daughters of 
all the property, real & personal & of every other 
kind & description whatsoever which he DP. should 
be seisect or possessed of, or in any manner entitled 
to or interested in at his decease. The married 
daughter died in 1842, & in 1845 P., in conse- 
quence of a communication from the directors of 
the fund, by an instrument signed in the presence 
of two witnesses, directed that the whole of the 
insurance money forthcoming at his decease 
should be invested, & the interest paid for the 
benetit of his wife for her Jife, & then to be divided 
between his two surviving daughters. This latter 
instrument was deposited with the directors, but. 
not the former. Jn 1847 the wife died, & in 1855 
P. died. The two daughters of P. applicd for the 
insurance money, upon which the husband of the 
deceased daughter claimed a third under the deed 
of covenant of 1832 :—-Held: the covenant of P. 
did not alfect the particular fund in question, as 
it was not a part of his general estate, & that. it 
must pass to the daughters who were nominees 
of the fund under a distinct instrument of 
nomination. 

(2) P. declared that a sum of money should be 
divided between his two daughters in equal 
proportions, share & share alike, & in the event of 
either of his said daughters marrying & leaving 
issue, then her or their respective shares should go 
to her or their children respectively; & in case 
both his daughters. should dic without issue, then 
to his son (. If he, P., should survive his wife, 
which happened, he directed the whole sum to be 
paid to his said daughters or their children, if any, 
or to his said son C. in manner thereinbefore 
directed. C. was dead, & the two daughters 
were unmarried at the death of P.:—Held: the 
daughters in the events which had happened were 
entitled to the fund absolutely. (8) Semble: the 
above mentioned fund was not liable to succession 
duty.—fe PoWELU’s TRUSTS OF INSURANCE IN 
Customs ANNUITY & BENEVOLENT FuNpD (1856), 
28 L. T.O0.S.193; 2 Jur. N.S. 799. 


REGISTRAR OF 
323.—AUS. 


thereafter.—SIMvis 7. 
PrRoBpates, (1900) A. Cy 


{. Immediate bencfit secured to 
bencficiary— By private Act of Parlit- 
ment.|—Where deeds of truster & 
his widow conferred no right on the 
beneficiaries other thun a right to the 
conveyance of the heritage on the 





termination of the trust :—Zeld ; pay- 
monts made to the beneficiaries under 
uw private Act of Parliamont were not 
acquired by disposition & were not 
liable for duty.-—LoRI) ADVOCATE v. 
JAMIESON (1886), 23 Sc. L. R. 510; 13 
hi. (Ct. of Sess.) 737.—SCOT. 


g.—— Incone 
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608. ——.]—By above Act a 
fund was raised by subscription, upon the principle 
of life insurance, which, together with the con- 
tributions of poundage granted by the Act, formed 
a fund for the widows’ children & relatives, & also 
the nominees of officers or persons belonging to 
the department of Customs, according to the tables 
therein described ; a subscriber having the power 
by will to direct the whole capital money to be 
applied in any manner he may think proper for 
the benefit of his widow, children, or relatives 
or otherwise as in the ruies provided. An officer 
of the Customs & a subscriber to the fund, died 
unmarried & without children, having by his will 
given to his sister £498 13s. ld., being the amount 
of the capital money forthcoming by virtue of his 
insurance in the Customs Fund, & placed at his 
disposal by the rules & regulations of the said 
fund :—Held: this was a disposition of ‘* pro- 
perty”’ by testator, & conferred upon deft., 
entitled by reason of such disposition, a succession, 
within sect. 2 of 1853 Act. The relationship of 
predecessor & successor existed between the officer 
& the nominee.—A.-G. v. ABDY (1862), 1 HL. & C. 
266; 32 1. J. kx. 9; 6L. T. 756; 8 Jur. N.S. 
798; 158 K. RR. 884. 


Annotations :— -Distd. fe Maclean's Trusts (1874), L. FR. 
19 Kq. 271. Refd. Urquhart v. Butterfield (1887), 36 
Ch. D. 55; Caddick v. Highton (1899), [1901} 2 Ch. 














476, n. Mentd. fe Williain Phillips’ Insce. (1883), 23 

Ch. D. 235. 

609. —-— —- - - --——.|—-A subscriber to 
above fund, by instrument duly executed & 


deposited with the directors, irrevocably assigned 
two-thirds of the portion payable on his death 
to mtgees. to secure an advance made to him, 
& the mtgcees. were duly admitted by the directors 
as his nominees :--Held : (1) the mtge. was valid 
as against the widow, children & relations of the 
subscriber ; (2) by virtue of sect. 17 of 1853 Act, 
the interest of the mtgees. in the fund was not 
liable to succession duty.—-lte MACLEAN’s TRUSTS 
(1874), L. Rk. 19 Hq. 274; 44 L. J. Ch. 1453; 31 
L. T. 683 5 28 W. RR. 206. 

Annotations :—Mentd. He Phillips’ Insce. (1883), 48 L. T. 

813; Urquhart v. Butterfield (1887), 37 Ch. D. 357. 








610. —~-—.J—Fryer v. MOoRLAND, No. 
755, post. 
611. |—A.-G. uv. Bumstep (1893), 





37th Report of Inland Revenue Comrs., App. LI. 
612. Disposition made prior to 1853 Act—— 

Possession acquired subsequent to Act—Duty 

payable.}|—WILcox v. SmitH, No. 625, post. 

613. .}|—A testator bequeathed 
to trustees £5,000 in trust to invest the same & 
pay the dividends to his daughter during her life, 
& upon further trust after her death for her 
children, equally to be divided amongst them. 
Testator died in 1803, at which time no duty was 
payable on legacies to children or grandchildren. 
His daughter died after 1853 Act came into 
operation. By sect. 2 of that Act, ‘ every past 
or future disposition of property by reason whereof 
any person has or shall becomc_ beneficially 
entitled to any property upon the death of any 
person dying after the commencement of that 
Act, shall be deemed to have conferred, or to confer, 
on the person entitled by reason of such disposition 
a ‘succession.’”? By sect. 18, no duty shall be 








under marriage contract—Paid to wife 
as legal consequence of divorce.j—-In 
consequence of a dissolution of a marri- 
age by decree of divorce on the proun! 
of the husband’s adultery, the income 
of a fund—which under the marriage- 
contract was scttled by the _hus- 
bund’s father on hiin, & after his death 


of fund settled on his wife, for their lifcrent alimentary 
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Sect. 2.—The succession: Sub-sect. 2, A. & B.] 


payable ‘by any person in case of a succession, 
who, if the same were a legacy would be exempted 
from the payment thereof under the Legacy Duty 
Acts” :—Held : (1) the interest of testator’s grand- 
children in the property bequeathed to them was 
a “succession ’’ within the Act; (2) it was not 
within the exemption of sect. 18, since that applied 
only 1o express exemptions by former Acts, & 
consequently succession duty was chargeable. 

The term ‘‘ disposition ’? extends to all modes of 
disposition, whether by will, or by deed or settle- 
ment inter vivos (WATSON, B.).—A.-G. v. Frrz- 
JOHN (1857), 2 H. & N. 465; 27 L. J. Ex. 79; 29 
Ll. T. 0.8. 294; 5 W. RK. 876; 157 E. BR. 192. 


Annotations :—As to (1) Consd. A.-G. v. Middleton (1858), 
3 H. & N. 125. As to (2) Apld. Re Wallops Trust (1864), 
1DeG. J. & Sm. 656. 


614. .|—A testator devised his 
real estate to D. for life, & after D.’s decease to his 
eldest & other sons in tail male; & in default of 
such issue to Il. for life, & after his decease to 
the eldest son of H. for life, with remainders over. 
Testator diced in June, 1835, leaving D. & H., & 
deft., the eldest son of H., him surviving. H. died 
in Nov. 1849, leaving deft. him surviving. On 
May 19, 1858, Succession Duty Act, 1853 (c. 51), 
came into operation. In Nov. 1856, D. died, 
whereupon deft. succeeded to the estate under 
testator’s will :—J/eld: deft. was chargeable with 
duty under sect. 2 of the above Act. 

Whenever any person obtained, by the death 
of another, any benefit under an arrangement, 
though made before the Act, that benefit should 
be liable to duty (POLLOCK, C.B.). 

This Act speaks in common parlance, & does not 
use terms of art (BRAMWELL, B.).—A.-G. v. 
MIDDLETON (LoRD) (1858), 3 LU. & N. 125; 27 
L. J. Ex. 229; 30 L. T. O. S. 323; 6 W. R. 300 ; 
157 H.R. 418. 

Annotation :-—Consd. A.-G. v, Deane (1861), 5 L. T. 122. 

615. —-—- ——- ———.]—-BRAYBROOKE (LORD) 
v. A.-G., No. 694, post. 





ee 

















616. amas ae .}—A.-G, Vv. GELL, No. 640, 
post. 

617. Nature immaterial.]—BRAYBROOKE 
(Lorp) v. A.-G., No. 694, post. 

618. ——- ———.]—-te RaMSAY’s SETTLEMENT, 


No. 670, post. 

619. New disposition—Arising on re-settlement 
of entailed property— Succession of remainderman 
to tenant for life.|-BraybrookE (LorD) v. A.-G., 
No. 694, post. 

620. 
697, post. 





age ana ——.]|—A.-G. Vv. SMYTHE, No. 


--.]—CHARLTON vw, A.-G., 
No. 699, post. ie 
62 


re, 
° 


~~ Succession to charges upon 
property.|—A. in 1776 devised certain estates to 
his son H. for life, with remainder to the first & 
sons of H. successively in tail male. In 

_ H. & his eldest son W. J. executed a dis- 
entailing decd, & then resettled the estates to such 
uses as H. & W. J. should jointly appoint, in default 
to H. for life, remainder to such uses as W. J. 
should appoint, in default to the uses limited by 
the will of A. In 1821 H. & W. J. executed a 
joint appointment of the previous settled estates, 
also of some now first brought into settlement 
by H.., to Such uses as they should jointly appoint, 
an tr ws "remainder to W. J. for life, 


uses respoctively—was paid to the wi 

until her death, after which event i 
again became payable to the husband :- 
—Held: succession-duty was payable 
on the property passing to the husband 


1853, s. 12, 


ment of 1821. 
made, to which G., E. G. & resp. F. were parties, 
by which the estates were settled to such use: as 
G. & E. G. should jointly appoint, & in default 
to trustees to pay an annuity of £800 to EK. G. 
during the life of his father, then to G. for life, then 
to trustees to pay EH. G. £4,000 a year, remainder 
to the use of EK. G.’s sons successively in tail male. 


on the wife’s death, the exemption 
created by Sieesion Duty Act, 

ein, 
respect that the wife had acquired the 
incomo as @ legal consequence of tho 
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remainder to the first & other sons of W. J. in 
tail male, remainder to the use of G. & E. (two 
brothers of W. J.) successively in tail male. No 
other appointment was made. H. died; W. J. 
entered, & died without issue. G. then entered, 
& by a deed executed in 1855 between G. & his 
eldest son E. G., the entail previously created was 
destroyed & the estates were conveyed to a 
trustee for such uses as G. & E. G. should jointly 
appoint, & in default, to the uses of the settle- 
An appointment was afterwards 


Under powers reserved to the existing tenant for life 
in the deed of 1821 & 1855, G. charged the estates 


with certain sums for the benefit of younger 


children. G. died, & the trusts then came into 


operation :—Held: (1) G.’s succession was liable 


to a payment of £3 per cent., his predecessor having 
been W. J.3 (2) K. G. took under his own disposi- 
tion, on a succession likewise derived from W. J., 
& was liable to a duty of £3 per cent.; (3) G.’s 
younger children were also (as to some part of 
their interest) liable to a duty of £3 per cent., as 
deriving their succession from their brother, li. G. ; 
(4) but as to certain estates newly bought into 
settlement by their grandfather H., they were held 


liable to a duty of only £1 per cent., & the account 


of the whole duty due from them was directed 

to be taken with reference to this allowance ; 

(5) in taking the account of what was due from 

HK. G. allowance was ordered to be made for the 

annuity of £800 charged upon the estates, the 

subject of his succession.—A.-G. v. FLOYER (1862), 

9 H. L. Cas. 477; 31 iL. J. Ex. 4043; 7 L. T. 

47; 26 J. P. 708; 9 Jur. N. S. 1; 10 W. WR. 

762; 11 EB. ht. 814, H. 1.3 revsg. (1861), 7 H. & N. 

238. 

Annotations :—As to (1) Folld. A.-G. v. Lilford (1864), 
3H. & U. 239; A.-G. v. Cecil (1870), 18 W. R. 949. 
Consd. Charlton v. A.-G. (1879), 4 App. Cas. 427. Folld. 
A.-G. v. Chapman, [1891] 2 Q. B. 526. Consd. A.-G. v. 
Wolverton, [1896] 2 Q. B. 389. Expld. & Apld. A.-G. 
v. Parr, (1924) 1 K. B. 916. Generally, Refd. Re Peyton 
(1861), 7 H. & N. 265; J. &. Comrs. v. Harrison (1874), 
L. R. 7 H. L. 1; Le Marchant v. I. R. Comrs. (1875), 
L. KR. 10 Exch. 292; A.-G. v. Mitchell (1881), 6 Q. B. D. 
548; A.-G. v. Maule (1886), 56 L. T. 611. 

623, —— -|--A.-G. v. CeciL, No. 662, 
post. 
When ‘‘new succession ’’ arises.|—Sce Nos. 

662-666, post. 

The predecessor.j—Sec Sub-sect. 5, post. 








B. Successions. 
See 1853 Act, s. 2. 


624. When succession accrues — Bequest to 
era for life.|—WoLVERTON v. A.-G., No. 660, 
post. 

625. ‘*‘ Beneficially entitled ’’ —- Distinguished 
from title as trustee.|—-(1) Devise in 1826 to A. 
for life, remainder to A.’s first & other sons in 
tail. A. died in 1827, leaving his son the tenant 
for life. The tenant for life died on July 18, 1853, 
leaving B., his eldest son, surviving, who was 
born before May 19, 1853. 1853 Act was passed 
on Aug. 4, 1853, but came into operation on 


decree of divorce & not by a “ dis- 
position * from her husband.—Lorp 
ADVOCATE v. MONCREIFFE (MONT- 
GOMERY’s TRUSTEES), [1914] S.C. 
414.—SO0OT. 


inapplicable, in 


Part V.—Succession Duty. 


May 19:—Held: B. was within the Act, & 

succession duty attached. 

(2) “ Beneficially’? means, of course, “ for his 
own benefit,” in contradistinction to being 
entitled as a trustee (KINDERSLEY, V.-C.). 
WILCOX v. SMITH (1857), 4 Drew. 40; 26 L. J. Ch. 
596; 3 Jur. N. S. 604; 5 W. R. G67 ; 62 E.R. 
16; "sub nom. WILCOX v. SMITH, WILcox v. BRownN, 
29 L. T. O. S. 235. 

Annotations :--As to (1) Folld. A. -G. v Middleton (1858), 
3H. & N. 125. Consd. A.-G. ». Deane (1801), a Lis Ts 
122; A.-G. v. Noyes (1881), 8 Q. Bb. 125. Refd. 
He Cooper & & Allen’s Contract for Sale to Havloch (1876), 
626. ——— Distinguished from mere legal 

interest.|—In 1803 certain estates were settled to 

the use of P. for life, with remainder to his first 
son in tail male. In May, 1826, P. & his first. 
son suffered a recovery & conveyed the estates to 
the use of P. for life, with remainder to the use 
that the wife of P., in case she should survive 
him, should yearly receive during her life a rent 
of £1,000 ; with remainder to such uses & subject 
to such charges as P. & his son should appoint, 
& in default of appointment to the use of the son 
for life, with remainder to his first & other sons 
in tail male. In Dec. 1826, P. & his son, in 
execution of the power, appointed the estates to 
such uses & subject to such charges as they, 
during their joint lives, should appoint; & in 
default of appointment to the son for life, with 
remainders over. Subsequently P. & his son, 
in exercise of the power, mortgaged the estates 
for money lent to them, & for the repayment of 
which they jointly & severally covenanted. They 
also mortgaged the estate for a debt then due 
from P., & for the repayment of which he alone 
covenanted. ‘They also charged the estates with 
an annuity of £500 for the grandson of P. during 
his life & the life of P. & his son, or the survivor : — 
Held: (1) on the death of P. his son was entitled 
on estimating the value of his succession, to an 
allowance in respect of the rentcharge of £1,000 
during the life of the wife of P., inasmuch as she 
was chargeable with duty in respect of it; (2) the 
annuity of £500 to the grandson of P., & the 
mtge. debts, were incumbrances on the succession 

created by the son & not. made in execution of a 

prior special power of appointment, within 1853 

Act, s. 34, & consequently the son was not entitled 

to any allowance in respect of either of them. 

Nor do I think we can regard the words ‘ benc- 
ficial interest ’ in the second section as giving any 
assistance in deciding this case; I think these 
words mean beneficial as distinguished from mere 
legal interest (BRAMWELL, J[3.).—te PEYTON 
(1861), 7H. & N. 265; 31 1. J. Mx. 50; 51. T. 
313; 7 Jur. N.S. 921; 158 FE. R. 4755 sub nom. 
Re Peyton & INLAND REVENUE Comks., 9 W. R. 


a 


Annotations :-—Generally, Refd. A.-G. v. 
30 L. J. Ex. 333; ene v. Cecil ee 
263 ; Wolverton v. A.- » [1898] A. C. 535 


627. itt is not necessary to say 
whether ‘ beneficially interested’? means ‘“‘ in 
possession.’’ With submission to the Master of 
the Rolls, I should have thought not. I should 
think they meant beneficially as distinguished 
from merely ‘ legally >? (BRAMWELL, B.).—A.-@. 
v. CHARLTON (1877), 2 Ex. D. 398; 46 L. J. Q. B. 
750; 371. T. 211; 26 W. Rh. 154, C. A.; affd. 
sub nom. CHARLTON v. A.-G. (1879), 4. App. Cas. 


427, He L. 
Annotations :— Reid. A.-G. v, eS. pole Pages Q. B. D. 
ee ae a. Wa ar be {1891} 26; W ae on 
v. Selborne, {1902] 1 


v. A.-G [1898] A. C. 535; ret 
K. B. 388, 
628. ——— Whether property must be ‘‘in pos- 


Le (1861), 
. a. 5 Exch. 
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session.’’]—-Where an apparent heir died without 
taking possession, without making up a title, 
without drawing rent, & without incurring re- 
presentation :—H. eld: the case did not come within 
the meaning of the statute, & succession duty was 
not demandable by the Crown. 

The ‘ beneficial interest ’’ must be regarded as 
an interest to which the successor has become 
entitled in possession (LORD HARTHERLEY, C.).— 
Lorp ADVOCATE v. STEVENSON (1869), L. R. 1 
Sc. & Div. 411, H. L. 








629. ——,]} — FRYER v. MORLAND, No. 755, 
post. 

630. —-— ——-.]—-A.-G. v. CuaRLTon, No. 627, 
ante. 

631. — .J—NORTHUMBERLAND (DUKE) 


v. A.-G., No. 602, ante. 
632. Beneficiary providing benefit—Pay- 
ment of insurance premiums.]—(1) I. assigned in 
1883 to his daughter policies of insurance on his 
own life on which he had for some years paid the 
premium. After the assignment until the death 
of F’., the premium was paid solely by the daughter. 
In 1890, the father died, & the daughter received 
the money due under the policies :—Held: the 
daughter was liable to neither succession duty nor 
account duty in respect of the money so received. 
(2) ‘The person entitled ultimately to this money, 
herself in one sense created the property——-that is, 
she continued the contract under which, if she 
continued to pay premiums, certain money would 
be payable on the death. She continued that for 
a period of seven years, &, therefore, reading 
simply the words as they stand, | do not think she 
has ‘' become beneficially entitled’ upon the death 
of any person; because she has become entitled 
by reason, among other things, of her own pay- 
ments during the period of seven years; & it 
appears to me, under that sect., in order to make 
this a ‘‘ succession’? we must introduce some 
words of this kind: ‘‘ disposition of property by 
reason whereof either partly or wholly a person has 
become entitled.” I find no such words in 
the statute, & I decline to do anything else than 
construe the words which 1 find there (LORD 
IHITALSBURY, (€.).-—-LORD ADVOCATE v. ILEMING, 
[1897] A.C. 1453 661.4. P. C2415 OFF. BP. 692 | 
13 T. L. R. 2163 sub nom. LoRD ADVOCATE vv. 
ROBERTSON, 76 L. T. 1253; 45 W. R. 674, HW. I. 
Be to (1) Consd. A.-G. v. Lethbridge (1904), 





633. Alternative conditions of succession—End 
of term or death—Succession accruing by death. |— 
A.-G. v. NoygEs, No. 708, post. 

634. Annuity carved out of residuary bequest.| 
—WOLVERTON v. A.-G., No. 660, post. 

635. Annuity charged on realty.|—A.-G. v. 
WanE, No. 384, ante. 

636. Avoidance of established succession—By 
substitution of other succession.]—-SoLIcIToR- 
GENERAL v. LAW REVERSIONARY INTEREST 
Society, No. 797, post. 

637. -|—Re Coorper & ALLEN’S CON- 
TRACT FOR SALE TO HARLECH, No. 657, post. 














638. -|\—WOLVERTON v. A.-G., No. 
660, post. 
639. —— ——.]—-NORTHUMBERLAND (DUKE) 


v, A.-G., No. 602, ante. 

640. Contingent succession—Period of accumu- 
lation.|—-Testator bequeathed his property to 
trustees upon trust during the joint lives of T. & 
his wife, I., to accumulate, subject to the following 
& vertain other provisoes for cesser: ‘‘ That in 
case I. died before T., or without issue by any other 
husband surviving her, the trustees were te convey 
the estates to P. for life, with remainder to the 
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Sect. 2.—The succession: Sub-sect. 2, B.; sub- 


sects. 3 & 4.) 


use of his second & other sons, the eldest excepted, 
as he should appoint; & after his decease, & in 
default of appointment, unto the use of the second 
& other sons, the eldest excepted, in remainder 
successively, with remainders over, on certain 
conditions. If, at the end of 21 years, T. & I. 
should be living, then the accumulation to cease 
& the rents, during the joint lives of T. & I. should 
be paid, ‘‘ to or for the benefit of the person or 
persons who for the time being, under the herein- 
before mentioned direction, would have been 
entitled to such rents, in case 1]. were then dead 
without issue by any other husband.” Testator 
died before 1853 Act. 'T. & I. were both living. 
P. died six days before the expiration of 21 years, 
without appointing. Deft. performed conditions 
& became beneficially entitled, subject to the 
trust for accumulation for the remaining six days, 
& to the rents of the estate for the joint lives of 
T. & 1. The Crown claimed succession duty from 
deft., as having become beneficially entitled to a 
succession upon the death of his father, after the 
interval between that death & the expiration of 
the term :— Held; deft. was liable to pay succes- 
sion duty, inasmuch as on his father’s death he 
became bencficially entitled, after an interval, to 
possession: & sect. 2 of the Act applied to cases 
where the title has accrued before the Act. but is 
made an interest in possession at once, or after 
an interval, upon a death occurring after the Act, 
so that the Act applied where the death was the 
occasion of the successor’s being entitled to pos- 
session immediately, or after an interval.—A.-G. 
v. GELL (1865), 3 HH. & ©. 61535 6 New Rep. 299 ; 
341.3. Ex. 145; 12 L.'T. 461; 297.2. 56653 11 
Jur. N.S. 566; 13 W. R. 900; 159 E.R. 673, 

Annotations :—Folld. Ring v. Jarman (1872), L. R. 14 Eq. 

$57 Consd. A.-GQ. 7. Eyres, (1909] 1 K. B. 723. 

641. ——-- — —j—A testator died in 1850, 
having devised his real estates to trustees upon 
trust to accumulate the rents for 21 years, & then 
to convey & assure the estates & accumulations 
to the person or persons who should then answer 
the description of his ‘ heir or co-heiresses at law.”’ 
Ile died a bachelor, leaving an heir at law, who 
died in 1865. Four co-heiresses of testator suc- 
ceeded to the property in 1871 :—Held : succession 
duty was payable.— Ring v. JARMAN (1872), L. R. 
14 Wg. 3573 41 LJ. Ch. 5855 26 1. 'T. 690 3; 20 
W. BR. 7413 on appeal, 21 W. 1. 218, 1. JJ. 

642. Death as cause or occasion of succession—— 
ae Act applicable.|—A.-(i. v. GELL, No. 640, 
ante. 

643. Interest in possession of deceased—Derived 
from different disposition—To one under which 
successor takes.|—(1) In 1852 A., the tenant for 
life, & B., his nephew, & tenant in tail, entered 
into an arrangement, by which they barred the 
entail, & conveyed the property to such uses as 
they should jointly appoint, & subject thereto to 
the old uses. By a contemporaneous deed, in 
execution of the joint power, A. secured to B. a 
life annuity on the property, & B. secured £25,000, 
payable when he, B., came into possession. Of 
this, £20,000 was settled, contemporaneously, on 
A.’s daughters, & the remainder on A. :—Held : 
on the death of A., in 1855, succession duty under 
1853 Act was payable on the £20,000 as a succes- 


sion from A., but no succession duty was payable 
on the remaining £5,000. 

(2) The ease would be materially altered as to 
the rate of duty to be paid by petitioners, though 
it might not affect the rate of duty to be paid by 
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[B.] to the Crown, which is a separate & inde- 
pendent matter, if there had been no consideration 
whatever paid to [B.] as then his only motive for 
joining in the settlement would have been “‘ natural 
love & affection ’’ to persons who were related to 
him in blood, though not very closely (ROMILLY, 
M.R.).—Re JENKINSON (1857), 24 Beav. 645 26 
L. J. Ch. 241; 28 L. 1. O. S. 280; 3 Jur. N.S. 
279; 5 W. R. 301; 53 EB. RR. 281. 

Annotations :—As to (1) Apld. A.-G. v. Deane (1861), 5 L. 1. 
122. Distd. A.-G. v. Abdy (1862), 32 L. J. Kx. Refd. 
A.-G, v. Floyer, A.-G. v. Smythe (1861), 31 L. J. Hx. 404: 
A.-G. v. Yolverton (1861), 7 H. & N. 306; Re Ramsay's 
ans NEL 30 Beav. 75; Fryer v. Morland (1876), 

wh. D. 678. 


644, —— .J—Under a_ settlement 
made in 1812, W. C. became tenant for life of 
certain frechold estates; with remainder to his 
first & other sons in tail male, remainder to G. for 
life ; remainder to her first & other sons in tail 
male; remainder to J. C. for life, remainder to 
his son F. C. in tail male. On Dec. 3, 1850, W. ©. 
& F.C. executed a disentailing deed & resettled 
the estates. By another deed of the same date 
I. (C., for valuable consideration charged the 
settled estates with a sum of £20,000 for the use 
of W. GC. payable with interest at the expiration of 
twelve calendar months from the day on which 
the limitations to W. C. & G. for their lives & 
their sons in tail male, or the Jast of such limita- 
tions, should fail. On Dec. 31, W. C., by a deed 
of settlement, assigned the £20,000 to trustees in 
trust as to £14,000 for his adopted son, & as to 
£6,000 for his adopted daughter. W. C. died in 
Feb. 1857, without legitimate issue; & G. died 
in Nov. 1857, without issue, whereupon the 
adopted children of W. CU. became beneficially 
entitled to the £14,000 & £6,000 :—Held: (1) the 
disposition of the £20,000 by the deed of settle- 
ment created a ‘‘ succession ’’ within 1853 Act, 
s. 2; (2) duty was payable at the rate of £10 
per cent.—A.-G. v. YELVERTON (1861), 7H. & N. 
306; 30 L. J. Ex. 8383; 5 L. 0.451; 7 Jur. N.S. 
1250; 158 KE. RR. 490. 

Annotations :—<As to (1) Comsd. A.-G._v. Floyer, A.-G. t. 
Smnythe (1861), 81 L. J. ex. 404. Refd. A.-G. v. Abdy 
(1862), 1H. & C. 266; A.-G. ». Gardner (1863), 1 H. & C. 
639; A.-G. v. Gell (1865), 3 H. & C. 615; Wolverton v. 
A.-G., [1898] A. C. 535. 

645. .|—Settlor was appointed 
under a power of his own creation to such uses as 
he should appoint, & in default to himself in fee. 
Before the passing of 1853 Act, he appointed by 
will, so as to rest in expectancy the estate in the 
appointee :—Held: (1) the settlor by such will, 
created a new succession, which did not fall within 
the exceptive clauses of sects. 12 & 15 of the Act; 
(2) the appointee was liable, as a stranger in blood, 
to pay a succession duty of 10 per cent. upon the 
vesting of the estate in possession after the passing 
of the Act. 

The first parts of sects. 12 & 15 [of the Act] 
apply only to cases where the disponer or alienor 
would himself be chargeable to duty & do not 
apply to a case like the present where he would 
not (MARTIN, B.).—A.-G. v. GARDNER (1863), 1 
Hl. & C. 639; 1 New Rep. 364; 32 L. J. Ex. 84; 
TL. T. 682; 9 Jur. N.S. 2815; 11 W. R. 378; 158 
E. R. 1040. 


Annotations :—As to (1) Refd. A.-(i. ». Gell (1865), 3 1. & C. 
ae wis to (2) Refd. A.-G. v. Rushton (1864), 2 H. & C. 

















646. New trustee entitled to remuneration—On 
death of fermer trustee—Not taken as a succession.| 
—A.-G. v. EYRES, No. 297, ante. 

Successions after 1853 Act—-Disposition made 
prior to Act.|—See Nos. 625, 6410, ante. 

The successor.|—-Sec Sub-sect. 4, post. 


Part V.—Succession Dury. 


SUB-SECT. 3.—SUCCESSIONS THROUGH DEVOLUTION 
BY Law. 
See 1853 Act, s. 2; Descent, Vol. XVIIL., 
pp. 4 et seq. 

647. Devolution —- Interpretation.|—A testator 
directed his property to be settled upon his 
daughter H. in such manner that in case of her 
death it should devolve upon her children, if she 
had any ; & if she should not have any, then that 
she should bequeath it to any person she might 
think fit:—Held: (1) the word ‘ devolve’ im- 
ports transmission to children living at the death 
of the mother; (2) upon the death of the mother, 
her husband, as representative of a deceased child, 
took no interest under the will. 

To devolve means to pass from a person dying 
to a person living (LEAcu, M.R.).—-PARR v. PARR 
(1833), 1 My. & K. 6147; 2 L. J. Ch. 167; 39 
KK. 1. 826. 


Annotation :—As to (1) Consd. Re Fowler, Fowler v. Fowler, 
[1917] 2 Ch. 307. owler v. Bowl! 





648. ——.|—ZETLAND (EARL) uv. Lorp 
ADVOCATE, No. 702, post. 

649. ——.|—SaLTouN (LorD) v. ADVOUATE- 
GENERAL, No. 591, ante. 

650. ——— Distinguished from succession—1853 
Act, 8S. 2.}— ZETLAND (KARL) v. LORD Apvo- 


CATE, No. 702. post. 

651. To assignee in bankruptcy—Distinguished 
from succession —1853 Act, s. 2./—WoLVERTON 
v. A.-G., No. 660, post. 

The predecessor.|-—Sec Sub-sect. 5, post. 


SUB-SECT. 4.—THE SUCCESSOR. 

Sce 1853 Act, ss. 1,2, 15. 

652. Who is a ‘‘ successor ’’—Person entitled 
to estate-—At expiration of particular estate.|—- 
That person is the ‘‘ successor” within 1853 Act, 
ss. 2 & 17, in whom existed a title to property 
before the Act came into operation, but who, by 
an event occurring after the Act, became entitled 
thereto in possession. ‘The true ‘‘ successor,”’ in 
the sense of the individual liable to pay duty, is 
the person coming into the possession of the pro- 
perty upon the expiration, after the Act, by death 
or otherwise, of a particular intervening estate. 
Lhe Act applies only to persons who, before the 
time of its passing, were, in law, entitled to a 
vested interest in the property, but could not 
enjoy it in possession until after the passing of the 
Act. 1853 Act, s. 15, does not impose any new 
duty upon the person taking by alienation, but, 
where reversionary property passes through a 
succession of persons, secures payment of the duty 
imposed by the previous sects., applicable to such 
a case. Personal property was, in July, 1829, 
settled on the proposed marriage of J. D., for her- 
self & her intended husband, C., for their joint 
lives, & the life of the survivor, then to their 
children, with a power of appointment in J. D., 
the appointment to take effect after the death of 
J. D. & of her husband. In default of appoint- 
ment, the property was, subject to the husband, 
C.’s, life estate, to be held on trust for suchof J. D.’s 
next of kin as would be entitled if she had died 
unmarried & intestate. J. D. married C., but 
died childless, & without having exercised the 
power of appointment. About two months before 


PART V.”°SECT. 2, SUB-SECT. 4. 
652 i. Who isa ‘‘ successor ’’—Derson h. 
entitled to estate—At expiration of 
particular estate.}—LORD ADVOCATE 1. 
CONSTABLE’S ‘TRUSTEES (1880), 17 





Sc. L. Rt. 611.—SCOT. 

Offspring of, polygamous : 
marriages-—VFalid by native law.jJ—C,, & 
the son of an Englishman who settled 
in Pondoland, & married according to 
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Mrs. C.’s death, her mother, Mrs. D., made a will 
giving all her property to Mrs. C. & her husband 
for their lives & the life of the survivor, then to 
their children, & in default, to her own brothers & 
sisters, & a nephew. This will was never altered ; 
Mrs. C. died in Aug. 1831, & her mother, Mrs. D., 
then became, under the settlement of 1829, 
entitled to the reversionary interest in the settled 
property subject to C.’s life estate. Mrs. D. died 
in July, 1832. 'The Act came into operation in 
1853. (©. lived till 1868. The brothers & sisters 
& the nephew of Mrs. D. then became entitied in 
possession to the reversionarv property bequeathed 
by her will: —Held: (1) there was no succession 
duty payable under sect. 2 in respect of the 
interest which vested in Mrs. D. on the death of 
her daughter; (2) her legatees were not liable to 
pay such duty; (3) under her will, they were 
liable for legacy duty under the Legacy Duty 
Acts; (4) being so liable, they were, under the 
concluding part of sect. 18 of the Act, relieved 
from any further payment under that Act. 

The individual who, according to the terms of 
the disposition, would have taken upon the death 
of that tenant for life or tenant of a particular 
interest, that individual, although dying long 
before the time appointed for the commencement 
of the Act, is, in a certain limited sense, called 
a ‘ successor,”’ because you may have to refer to 
that individual in the course of subsequently 
ascertaining the amount of succession duty. But 
the true successor, in the sense of the individual 
liable to pay the duty, is the person entitled upon 
the expiration, by death or otherwise, of the par- 
ticular estate (LORD WESTBURY ).—-A.-G. vu. LITTLE- 
DALE (1871), L. R.5 HW. L. 290; 40 1. J. Ex. 241 5 
24 1. 'T. 921; 20 W. R. 473, H. L. 

653. ——— Person entitled after tenant for life— 
Death before tenant for life.|—A.-G. v. LITTLEDALE, 
No. 652, ante. 

654. Purchasers from successor—Realty 
subject to subsisting lease.|—-A.-G. v. MANDER, No. 
810, post. : 

655. ——— Assignee in bankruptcy.|——WoOLVER- 
TON v. A.-G., No. 660, post. 

656, 1853 Act, s. 15-—Interpretation.J—A.-G. v. 
LarrLeEDALE, No. 652, ante. 

657. —~.J—In 1831, under the will & 
upon the death of testator, his nephew A. became 
tenant for life, & A.’s eldest son, B., tenant in tail 
of a freehold cstate, subject to an outstanding 
legal mtge. in fee. In 1849 A. mortgaged his 
equitable life interest to certain persons, & in 
1852, B., having previously barred his equitable 
estate tail, mortgaged his equitable remainder in 
fee to the same persons, each mtge. being for a 
distinct sum, & containing the usual power of sale. 
Various transfers of the mtges. from father & son 
took place, in the course of which, subsequently 
to the passing of 1853 Act, the outstanding legal 
estate was got in. In 1863 the then mtgees., in 
exercise of their powers of sale, sold the entire 
estate by auction to C. in fee for a lump sum, but 
in conveyance to C. it was recited, as the fact was, 
that the purchase money had been duly appor- 
tioned between the life estate & remainder. OC. 
then died, having by his will devised his estate to 
his nephew D. for life with remainders over, where- 
upon D. entered into possession & paid duty on his 
succession to his uncle at 8 per cent. to the full 








the native custom, marricd two wives 
before the annexation of Pondoland, 
resided jin Pondoland, after the 
annexation until his death in 1905. 
By his will he left his property to his 
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Sect. 2.—The succession: Sub-sects. 4 & 5, A.] 


amount as on the fee simple. The trustees of C.’s 
will then sold the estate to a purchaser, who raised 
the objection that although the sale to C. was 
made under powers contained in mtges. existing 
before the passing of the Act, succession duty had 
nevertheless attached, & would become payable in 
respect of B.’s succession upon the death of A. 
who was then living. Upon a summons taken 
out by the vendors under Vendor & Purchaser Act, 
1874 (c. 78), s. 9:—Held: (1) the mtges. of the 
life estate & remainder, though made to the same 
persons, were in all respects independent mtges., 
& at the passing of 1853 Act were not merged 
either at law or in equity; that the sale by the 
mtgees., under the powers in 1863 was to be re- 
garded as a joint sale by the two interests, & could 
be supported only upon the principles applicable 
to joint sales of two trust properties by two sets 
of trustees ; & accordingly, inasmuch as a higher 
price was clearly obtainable by sclling the fee 
simple in possession rather than the life estate 
& remainder separately, & as the purchase-money 
had been duly apportioned between the two 
interests, the sale was a proper exercise of the 
powers; (2) at the date of the 1853 Act, A. & B. 
were respectively entitled in equity as tenant for 
life & remainderman in fee, subject only to money 
charges on their respective estates, &, therefore, 
B. was then entitled to a ‘ succession’? within 
sect. 2 of the Act, & since the mtgees. sold, in 
effect, as the agents of A. & B., ©., as purchaser 
from them, took B.’s succession by ‘ alienation 
not conferring a new succession ’’ within sect. 15, 
& became liable to duty accordingly ; (3) as a 
‘‘“new succession’? had been created by C., duty 
then became payable on that snecession only, &, 
therefore, the full amount having been paid by D. 
on his taking under such new succession, the 
estate was discharged from all further duty on 
A.’s death. 

(4) ‘* By alienation or by any title not conferring 
a new succession,” in sect. 15 of 1853 Act, means, 
‘‘ either by alienation or by any title other than 
alienation, in both cases not conferring a new 
succession.’”’ 

(5) Settlement after 1853 Act: A. tenant for 
life ; 2B. remainderman in fee. A. & B. conveyed 
their estates for money to C. in fee. (. died, 
having devised to D. in fee. D. paid duty on his 
succession from C., & then sold :—-Held : on A.’s 
death no more succession duty would be payable 
than had already been paid by D. 

(6) [Sect. 15] obviously means relinquishing a 
benefit, not meaning the life interest which has 
just expired & therefore cannot be dealt with, but 
some existing thing which otherwise the successor 
would be entitled to (JEssEn, M.R.). 

(7) All new successions take place either by 
death, devolution, or alienation (JESSEL, M.R.). 

(8) In the case of succession to real estate the 
object of the Act is to let the last succession pre- 
vail ; but as regards personal estate, it is enacted 
that the highest duty shall be paid; &, therefore 
the section [s. 14] was putin for the purpose of fixing 
wg es highest duty which 
ae (JESSEL, M.R.). ya, eee ene 

€ moment there is a ne Ssi 
created, & that succession comes first, that aoe 
Succession appears to me itself to fix the time, & 


wives & their children :—J/eld : ee . 
Marriages were valid according to fhe 
Pondo law & were contracted prior of 
tuo the annexation of Pondoland, & 


as the beneficiaries were resident in 
Pondoland, for the purposes of payment 
succession duty 
should be treated ag lawful & valid & 5. AF, 


EstaTE AND OTHER Deatu DUTIES. 


that the time for the payment of the duty shall be 

the time of the opening or coming into effect of the 

new succession (JESSEL, M.R.). 

(10) The purchaser will still have a remedy, 
which I have not forgotten, against the vendor at 
a future time, in case he is called upon to pay the 
duty (JESSEL, M.R.).—He CoopER & ALLEN’S 
CONTRACT FOR SALE TO HARLECH (1876), 4 Ch. D. 
802; 85 L. T. 890; 25 W. R. 3013; sub nom. Re 
CooPER & HARLECH, 46 L. J. Ch. 133. 

Annotations :—As to (2) Refd. A.-G. ». Assheton-Smith, 
[1924] 2 K. B. 25. s to (4) Dbtd. Wolverton v. A.-G., 
[1898] A. C. 535. Overd. Northumberland v. A.-G., [1905] 
A. CG. 406. Consd. A.-G. v. Assheton-Smith, [1924] 2 
K. B. 25. 48 to (8) Consd. Wolverton v. A.-G., [1898] 
A. C, 535. 
658. Alienation of expectant succession— 

Alienee at death of tenant for life.]--SoOLICITOR- 

GENERAL v. LAW REVERSIONARY INTEREST 

Society, No. 797, post. 

659. Although not direct alienee.}/— 
Re Cooper & ALLEN’S CONTRACT FOR SALE TO 
HARLECH, No. 657, ante. 

660. |—A peer bequeathed his 
residuary personal estate in trust for his wife for 
life & after her death in trust for the person who 
should then be his right heir absolutely. After his 
death five nieces became his co-hciresses, & applt., 
a nephew, succeeded to the title. In order to 
make provision for the title a deed of family 
arrangement was executed whereby testator’s 
widow assigned her interest in bank shares, part 
of testator’s residuary estate, & the co-heiresses & 
applt. respectively assigned their contingent rever- 
sionary interests in the residue, to trustees in trust 
by clause 1 during the widow’s life to pay out of 
the income of the bank shares an annuity of 
£15,000 to applt. & other annuities to the co- 
heiresses ; & by clause 2 after the widow’s death 
to pay out of the income of the whole residue an 
annuity of £15,000 to the person for the time being 
holding the title, with other payments to the co- 
heiresses & provisions for keeping up the title. 
The widow died & the co-heiresses paid legacy 
duty at 3 per cent. on the whole residue. The 
Crown having claimed succession duty at 6} per 
cent. from applt. in respect of his annuity under 
clause 2 of the deed :—Held: (1) the Ct. of 
Appeal was right in holding that the annuity was 
not payable under ‘‘ a contract made for valuable 
consideration in money or money’s worth ”’ within 
1853 Act, s. 17; & (2) wrong in holding that the 
deed created a new succession ; the case fell under 
sect. 15 & was one of “‘ alienation ”’ of part of the 
succession created by testator’s will, whereby the 
duty payable in respect of the annuity was at the 
same rate & time as would have been payable if 
the annuity had not been created ; but as legacy 
duty had been paid upon the whole residue out of 
which the annuity was carved, sect. 18 applied 
& no succession duty would have been payable by 
the co-heiresses if the annuity had not been created, 
& therefore the effect of sects. 15 & 18 together was 
that no succession duty was payable by applt. in 
respect of the annuity. 

(3) The succession once created the duty must 
be paid for it; but I can find no warrant in the 
statute for a new succession duty being leviable 
upon the same property or money where no new 
death has created the right to such succession 
(LORD HALsBuRY. C.). 

(4) I take it to be equally clear that the suc- 














the children thereof legitimate.— 
CANHAM’S ESTATE tv. THE MASTER 
C.’s. marriages (1909), 268. C. 166; 19¢C. T. R. 383.— 


Part V.-—SuccEssion Durty. 


cession came into existence as soon as testator 
died, & that its creation was not postponed until 
the death of the tenant for life (LoRD HERSCHELL). 
(5) I am unable to find in the Act, any warrant 
for the view that a succession once created can, by 
the act of the successor, cease to exist, & another 
succession be substituted for it (LoRD HeRscHELL). 
(6) A succession might by operation of law 
become vested in some other person, as, for ex- 
ample, an assignee in bkpcy., which would be a 
title not creating a new succession. But I can 
see nothing either in the terms of the sect. or in 
the reason of the thing to suggest that an aliena- 
tion by instrument inter vivos, which merely 
transferred the interest of the successor or some 
part of it to some other person, would create a 
new succession (LORD HERSCHELI.).—WOLVERTON 
v. A.-G., [1898] A. C. 535 ; 67 L. J. Q. B. 829; 79 
L. T.58; 62J. 2.708; 47 W.R. 97; 147. LR. 
519, H. J. 3 revag. S. CU. sub nom. A.-G.v. WOLVER- 
oN 1Q. B. aoe 
Annotations :-~As to (2) Refd. Northumberland v. A.-G 
1905} A. C. 406;  A.-G. 0. Smit 24) 2 
k B25 ; Lord Mivoens ‘ M alece Bay AC Ce ae 


1g to (3) Refd. Lord Advocate v. Macalister, 11924) A. C. 
586, ds to (5) Distd. A.-G. v. Sclborne, ipa; Dk. B. 


661. -—— -|— Nor THUMBERLAND 
v. A.-G., No. 602, ante. 

662. When ‘‘ new succession ’’ arises—Trans- 
feror & remainderman-—-Dying in lifetime of tenant 
for life.|.—On Feb. 2, 1821, by a marriage settle- 
ment, certain family estates were settled on 
the late Marquis of S. as tenant for life, with 
remainder to his first & other sons in tail. On 
Mar. 10, 1855, by a disentailing deed, the marquis 
& his eldest son, Lord C., barred the entail & 
resettled the property to the joint appointment 
of themselves &, subject thereto, to the uses 
of the settlement of 1821. On Mar. 27, 1857 the 
marquis & Lord C. appointed, by deed, certain 
of the settled estates to a trustee for 1,000 years 
after the death of the marquis, upon trust to raise 
thereout £20,000 for Lord E. (deft.) the third son 
of the marquis, in case he survived his father; &, 
by a subsequent deed of further appointment, 
dated Aug. 20, 1860 the £20,000 was directed to be 
raised, & paid to deft., whether he survived his 
father the marquis, or not. In 1866 Lord C. died, 
on Apr. 12, 1868, the marquis died, & deft. 
became entitled in possession to the £20,000 
which he received. 

The Crown, therefore, claimed succession duty 
from deft. on the £20,000 at 3 per cent., as upon 
a succession derived from his brother Lord C. ; 
deft., on the other hand, contending that a duty 
of 1 per cent. only was payable thereon, inasmuch 
as it formed part of Lord C.’s old succession, & 
became vested in deft. ‘‘ by a titke not conferring 
a new succession’? within the second branch of 
sect. 15 of 1853 Act, & that so only the duty to 
which the original successor would have been 
liable was chargeable upon deft. :—-Held: by the 
operation of the deeds of 1855 & 1857 a “ new 
succession ’”’ in which Lord C. was the “ pre- 
decessor’’ & his brother, deft., was the “ suc- 
cessor ’’ was created, &, as deft., therefore took 





(DUKE) 


PART V. SECT. 2, SUB-SECT. 5.—A. 
669i. Who is a “ predecessor ”’~— 


Succession by disposition or devolution.) estate | from 


predecessor, but his predecessor was 
his nephew, the last possessor of the 
whom he took 
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by a title conferring a new succession the case was 
not within the exception in the second branch of 
sect. 15 & duty at 3 per cent. was accordingly 
payable by deft., under sect. 2 upon a succession 
derived from Lord C. his brother.—A.-G._ 4%. 
Crcin (1870), L. R. 5 Exch. 263; 39 L. J. Ex. 
201; 23.L. 1.20; 18 W. R. 949. 

Annotations :—Folld. Charlton v. A.-G. (1879), 

427, Consd. Wolverton v. A.-G., [1898] 

A.-G. v. Northumberland, [1904] 1 K. 1B. 762. 

A.-G. v. Assheton-Smith, [1924] 2 K. B. 25. 

663. j—Re Cooper & ALLEN’S CONTRACT 
FOR SALE To LARLECH, No. 657, ante. 

664. Not on transfer inter vivos.|— 
WOLVERTON v. A.-G., No. 660, ante. 
665. .|-— NORTHUMBERLAND 

A.-G., No. 602, ante. 

666. Jointure rentcharge under new settle- 
ment.|—Real estate stood limited to a tenant for 
life with remainder in tail to bis son under the — 
of a stranger in blood. The tenant for life & 
tenant in tail executed a disentailing decd & re- 
settled the estate, the settlement providing for 
the payment of a jointure rentcharge to the widow 
of the tenant for life. The tenant for life died in 
Sept., 1914, whereupon his son became entitled 
in possession but he died in Oct.. 1014, before the 
first instalment of succession duty became payable. 
The Crown now claimed succession duty at the 
rate of 10 per cent. on the value of the jointure 
rentcharge, being the rate al which duty would 
have been payable by the son if the rentcharges 
had not been vested in the jointress : — Held: the 
jointress took, not by way of alienation within 
1853 Act, s. 15, but under a new succession, the 
son being the predecessor, & the rate of duty was 
to be determined upon that footing. -A.-G. v, 
ASSHETON-SMITH, [1924]2 K. B.25; 981. J. KB. 
474: 40 T. L. kt. 436. 


4 AnD: Cas. 
A. G. 536; 
Apld. 








(DUKE) Uv. 








SuB-sEecT. 5.—Tue PREDECESSOR. 
A. In General. 

Sve 1853 Act, ss. 2 & 13. 

667. Necessity for a predecessor.|—A.-G. v. 
Aspy, No. 608, ante. 

668. Who is a _ ‘“‘ predecessor.’’|~-ZETLAND 
(MARL) v. LORD ADVOCATE, No. 702, post. 

669. Succession by disposition or devolu- 
tion.|—SaLTOUN (LORD) v. ADVOCATE-GENERAL, 
No. 591, ante. 

See, further, Sub-sect. 5, B. & C., post, 

670, ———- Settlor—General rule.]—U'pona second 
marriage of a lady fin 1819] her second hus- 
band settled his property on the children of her 
former marriage :—Hceld: the husband & not the 
wife was the predecessor, & £10 per cent. succes- 
sion duty was payable. 

If a sum of money or charge on an estate or the 
estate itself be settled, whatever be the trusts on 
which it is settled, & in favour of whomsoever it 
may be ultimately limited, the predecessor is the 
person to whom the property settled belongs, & 
who makes the settlement, & this without taking 








the joint lives of herself & B., & upon 
trust, after the decease of the survivor, 
& in the events which happened, to 


at by 
apply saine in payment & discharge (su 


—An ontailod estate, after the failure 
of other hoirs, passed to M. G. & the 
heirs-male of her body, one of whom 
having died without issne was succeeded 
by his paternal uncle, tothe exclusion of 
his sisters, who but for the entail would 
have succeeded as heirs-portioners :— 
Held : the uncle did not succeed by 

disposition ’”’ to the cntaller as his 


devolution of law.’—LoRD ADVOCATE 
®. GORDON (1872), 10 Macph. (Ct. of 
Sess.) 1015.—SCOT. 

670i. —— Person who makes the 
settlement.|}—By settlement, made on 
the marriage of A. & B., a sum of 
£5,000 the fortune of A. (the wife) 
was assigned to trustces, upon trust, to 
pay the interest thereof to her during 


fur as same would extend) of incum- 
braneces affecting lands brought into 
settleinent by B. & his father C., & 
over which a joiuturing power Was 
reserved to them in favour of A., 
which they exercised to its full extent ; 
& by the said settloment A. was given 
a life interest, after B.’s death, in w 
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Sect. 2.—T'he succession: Sub-sect. 5, A. & B. (a) 
& (b).] 
into account the motives or valuable considerations 
which may have induced him to make the settle- 
ment; with this qualification however, that if 
the settlor, in making this settlement, gives to a 
person, other than himsclf, a power of disposing 
of the property settled or of any part of it, which 
power is exercised, then that is substantially a 
transfer of the settled property to the donee of the 
power, & then the successors take their interest 
under the exercise of the power, & not under the 
trusts of the settlement in default of the exercise 
of that power. Then it is that the donee of the 
power, or, in other words, the person exercising 
the power, is the disposer from whom the interest 
of the succession is derived, & that he is conse- 
quently the predecessor whose relationship to the 
successor will settle the amount of succession duty 
M.R.)—Re RAMSAY’S SETTLEMENT 
(1861), 30 Beav. 75: 30 L. J. Ch. 849; 5 L. T. 
166; 7 Jur. N.S. 1225; 9 W. R. 910; 54 FE. R. 
817. 
«fnnotation :—Consd. A.-G. 

[1896] W.N. 141. 

671. ------ From whose estate suc- 
cession is derived.|—A.-G. v. FLoyver, No. 622, 
ante. 

672. Purchaser making settlement.| 
—I'RYER v. MORLAND, No. 755, post. 

673. ——— Ancestor—Not confined to lineal 
ancestor.|—ZrEtTLAND (KARL) v. LORD ADVOCATE, 
No. 702, post. 

674. ——— Person preceding in the estate.] 
Se aa (EARL) v. LORD AbDvocaTE, No. 702, 
post. 

675. ——— Gift by father to son & his wife in 
Succession—Death of son—Father as predecessor.| 
~—An indenture of marriage settlement recited 
that the father of the intended husband agreed to 
advance & give to his son the sum of £6,000, which 
was to be repaid in the event of the marriage not 
taking place. It was further recited that it was 
agreed between all the parties to the deed that 
certain persons, as trustees, should stand pos- 
sessed of the sum upon trust for the father until 
the intended marriage should be solemnised; & 
if not solemnised before a certain day therein 
named to transfer the same to the father, & from 
& after the solemnisation of the marriage upon 
trust to pay the income to the husband for life, & 
from & after his deccase to pay the income to the 
wife, should she survive the husband, with the 
usual trust over for the children. The husband 
having died & the widow having become entitled 
to the income of the said sum, the comrs. claimed 
payment of succession duty under 1853 Act, as 
a succession derived from the father-in-law as the 





for Ircland v. Rathdonuell, 











sum. of £4,000 brought into settlement 
ae C. In the event (which happened) 
of there being no issue of the marriage, 


interest of A., joined in @ marriage 
scttloment in assigning their life interest 


EstaTE AND OTHER DeatH DurTIEs. 


redecessor :—Held: the father-in-law, & not the 
usband, was the ‘“ predecessor’’ or settlor, & 
succession duty was therefore payable.—A.-G. v. 
MAULE (1886), 56 L. T. 611; 37. L. R. 236, D.C. 








676. ——— Creditor.]}—/te JENKINSON, No. 643, 
ante. 

677. ——.|—A.-G. v. YELVERTON, No. 
644, ante. 

678. Joint predecessors—- Persons releasing 


claims to estate.|Upon an information by the 
A.-G. to recover succession duty, payable in respect 
of the succession of one E. to a sum of £2,000 
derived from W. P. as predecessor, a special verdict 
was found, which stated that J. P. died intestate 
leaving W. P., his brother; & A. S. the wife of 
J. H. S., claimed to be a daughter of a sister of 
J.P. That by indenture, reciting that letters of 
adininistration had been granted to W. P. & in 
order to obviate any doubts or differences which 
might arise touching any share which J. H. 8. or 
A. S. might be entitled to in the personal effects of 
J. P., W. P. had proposed & agreed on having a 
general release from J. H.S. & A. S. to transfer 
£30,000 to be settled upon trusts for J. H. S. & 
A. S. & the children of their marriage, to which 
proposal J. H.S. & A. S. had consented & agreed ; 
that the sum of £30,000 had been directed to be 
transferred to trustees by W. P., & that J. H.S. 
& A. S. had that day executed a gencral release 
to W. VP. of all claims against him as administrator 
of J. P. or otherwise; it was declared that B. & O. 
should stand possessed of the £30,000 in trust to 
pay the interest to J. H. S. for life, & after his 
death to A. S. for her life & after the death of the 
survivor, if there should be an only child in trust 
for such child, & if there should be two or more 
children in trust for such children in such shares 
as J. U.S. & A.S., or the survivor, should appoint ; 
& in case no child should live to attain a vested 
interest in trust for the survivor of J. H.S. & ALS. 
absolutely. Contemporaneously with the in- 
denture a release was executed by J. LI. S. & A. S. 
to W. P. There were ten children of the marriage, 
& J. H. S. & A. S. having appointed a sum of 
£2,000 to EK. one of such children, J. HW. S. & A. S. 
died in or before Mar. 1854 :—-Held: deft. was 
entitled to judgment, because it could not be in- 
ferred that W. P. was cither the sole predecessor 
of Ki. within 1853 Act, s. 2, or a joint predecessor 
within 1853 Act, s. 13.-~-A.-G. v. BAKER (1859), 
4H.&N.19; 32 L. 7. O.S. 280; 157 KE. R. 742. 
Annotations :—Refd. A.-G. v. Deane (1861), 5 L. T. 122 

Fryer v. Morland (1876), 3 Ch. 1). 675; A.-G. for Ireland 

v. Rathdonnell, [1896] W. N. 141. 

Under power of appointment.|—-Sce Part V., 
Sect. 2, sub-sect. 5, LB. (b), post. 

Remainderman as predecessor.|—Scc Part V., 
Sect. 2, sub-sect. 5, B. (c), post. 


by her stepfather. These shares, a 1 
the stepfuther’s request, she handed 


D., who was a grandson of C., but a 
stranger in blood to A., became tenant 
in tail of the settled lands; & barred 
the entail & resettled them. 

A. survived B., & on her death tho 
£5,000 was applicd towards discharging 
incumbrances upon the settled lands : 
—-Held: A. was predecessor of D. 
within Succession Duty Act, 1853, 
& that duty at 10 per cent. was payable 
by D. in respect of his succession to 
this sum,—A.-G. FoR IRELAND +, 
ra a 11896) W. ON. 14t.-+ 


670 ii. ---- -]—A. insured hi 
life for £4,000 in 1853 in view of his 
second marriage. C., the mother of 
his first wife who had a life interest in 
certain securities prior to the lite 


in these securities during the life of A. 
to trustees, upon trust, to pay out of 
the annual proceeds thereof the pre- 
Injunis On the life policy which A. 
also assigned to the trustees. <A. diod 
in 1876 leaving a widow & children of 
the second marriage ; C. died in 1880, 
& stranger in blood to the said children : 
—Held:; C. was not a “ predecessor.”’ 


oa v. WUIALL, (1906) 2 I. HK. 122. 


670 iii, ——- - —~--,] —-BREADALBANE 
(HakL) 7. Lorn ApDVocars (1870), 8 
Macph. (Ct. of Sess.) 835.—SCOT, 


k, —~—~ Person who provides — the 
property-~d: is the instrument of settling 
it.|—A stepdaughter who con templated 
iiarriage owned 45 shares in the 
N. Bauk, which had been given her 


over to her brother, & the stepfather 
gave ber a marriage portion of £5,000, 
which was put in settlement. The 
stepfather, by his will, left his step- 
daughter a legacy of £5,000. Upon 
her husband’s death, the Inland 
ltevenue claimed from the eldest son, 
who was the successor, succession duty 
in respect of the £5,000 put in settle- 
ment, on the footing that the predecessor 
was the stepfather. The eldest son 
contended that his mother scttled the 
£5,000 & that she was the predecessor : 
—Held; before & at the time of tho 
settlement, the £5,000 put in settlement 
belonged to the stepfather & not to the 
stepdaughter & that he was the pre- 
rah est as v. Biaas, [1907] 27. R. 


Part V.~Succession Duty, 


B. Under Dispositions. 
(a) In General. 


See 1853 Act, ss. 2, 13. 

679. Motives of or consideration to settlor 
immaterial..—Re RAMSAY’s SETTLEMENT, No. 
670, ante. 

680. Creditor is predecessor—Charge levied on 
estate.|—--Re JENKINSON, No. 643, ante. 

681. ——,.|—A.-G. v. YELVERTON, No. 
644, ante. 

682. Release of claim to estate—Provided by 
settlement.|—A.-G. v. Bakmr, No. 678, ante. 

683. Settlement by family arrangement—Over- 
riding previous settlement.|—-A lunatic was tenant 
in tail in possession of land with remainder to his 
younger brother R. & his sister D. successively in 
tail. R. converted his estate tail into a base fee 
in remainder, & mortgaged his interest. to secure 
a debt of £124,000 which was more than the fee 
simple value of the land, so that he had no bene- 
ficial interest in the equity of redemption. Ilis 
sister D, married, & by her marriage settlement 
made before such marriage her estate in remainder 
was settled to the use of herself for life, with 
remainder to the use of the first & other sons of 
such marriage. Deft. was the only son of that 
marriage. For the benefit of all parties a family 
arrangement was made with the consent of the 
Lord Chancellor, as protector & in lieu of the 
lunatic under Fines & Recoveries Act, 1883 (c. 74), 
s. 33, in pursuance of which R. & his sister D. & 
the mtgees. all joined in deeds of settlement, 
whereby the land was conveyed to trustees in fee 
simple, subject to the estate tail of the lunatic, but 
discharged from the mtge. & froin the equity of 
redemption of R. upon trust after the determina- 
tion of the lunatic’s estate to raise £37,000 by sale 
or mtge., & to pay that sum to the mtgees., & 
subject thereto to hold the land to the use of JD. 
for life with remainder to her sons successively in 
tail. This arrangement was carried out, & upon 
the death of the lunatic D. became tenant for life 
in possession, & upon her death deft., as her son, 
became tenant in tail in possession :—Held: deft. 
derived his interest as successor from his mother 
D. & not from his uncle lt. as predecessor, under 
1853 Act, s. 2, & was therefore liable to duty at 
1 per cent., & not at 3 per cent.—A.-G. v. DOWLING 
(1880), 6 Q. B. D. 177; 507. J. Q. B. 192; 44 
L. T. 2384; 45 J.P. 422; 29 W. R. 327, C. A. 








(6) Powers of Appointment. 
684. 1853 Act, s. 4—Effect on others created 
before the Act—-Whether by deed or will.|—Re 
LOVELACE, No. 733, post. 








685. Meaning of ‘‘ taking effect ’’—Refers 
to power not to disposition.|e LOVELACE, No. 
733, post. 

686. Power in settlement of entailed 


property—Section not applicable.]|—CIIARLTON v. 
A.-G., No. 699, post. 

687. General power of appointment—Donor as 
predecessor—-Donor dying before commencement 
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of Act.]—L., tenant for life & subject to such life 
estate, having a general power of appointment by 
deed or will, by will executed after 1853 Act came 
into operation, exercised the power in favour of B. 
B. was a stranger in blood to L., but was the niece 
of her husband, the donor of the power, who had 
created it & died before the Act came into opera- 
tion :—Held: B. was only liable to a duty of 
3 per cent., as on a succession derived from the 


- donor of the power.—Re BARKER (1861), 7 H. & N. 


109; 30 L. J. Ex. 404; 5 L. T. 206; 7 Jur. N.S. 

1061 ; 158 BK. R. 413. 

Annotations :—Distd, A.-G. v. Upton (1866), L. 2. 1 Exch. 
224. Apld. A.-G. v. Mitchell (1881), 6 Q. B. D. 548. 
Refd. A.-G. v. Gardner (1863), 1 H. & C. 639. 

688. -|--In cases of appoint- 
ments by donees of general powers which fall 
within sect. 2 & do not fall within sect. 4 of 1853 
Act, the canon. of construction adopted in In re 
Barker, No. 687, ante; & Charlton v. Attorney- 
General, No. 699, post, is to be applied whether 
the power be joint or sole, & the appointees must 
be held to derive their interest from the donor of 
the power as ‘‘ predecessor,’’ & not from the donee. 
Testator, in 1826, bequeathed personalty in trust 
for his daughter for life, & afterwards in the 
event which happened for such persons as she 
should by deed appoint, & in default of appoint- 
ment for her next of kin. Testator died before the 
coming into operation of 1853 Act, & legacy duty 
at 1 per cent. was paid upon the whole absolute 
interest of the trust fund. After that Act came 
into operation the daughter, by deed, appointed the 
trust fund to her sister’s daughters :-—Held : (1) as 
owing to the date of the testator’s death sect. 4 did 
not apply, the appointees derived their interest from 
their grandfather, testator, as predecessor, within 
sect. 2, & not from their aunt, the appointor, & 
succession duty was therefore payable on their suc- 
cession at the death of the appointor at 1 & not at 
3 per cent.; (2) the payment of legacy duty under 
1786 Act, did not exempt the appointees from 
succession duty, since their succession did not come 
within the exemption granted by 1853 Act, s. 18, 
to persons already charged with legacy duty “ in 
respect of the same acquisition of the same 
property.”’ 

1853 Act, s. 18, exempts a person who has 
already paid legacy duty from paying succession 
duty in respect of “the same acquisition of the 
same property.” If then nieces had paid legacy 
duty in respect of their interest, the Crown would 
not be entitled to succession duty because the 
same person is not to pay twice but the legacy 
duty was paid in respect of different persons, 
therefore the Crown is entitled to succession dutiy 
(GROVE, J.).— A.-G. v. MITCHELL (1881), 6 Q. B.D. 
548; 50 L. J. Q. B. 406; 44 L. 1. 580; 45 J. P. 
618; 29 W. KR. 683, D.C. 

689. Donee as predecessor.|—/ie RAMSAY’S 
SETTLEMENT, Nu. 670, ante. 




















690. .|—Re CHAPMAN’S Trusts, No. 
767, post. 
691. —--- ——— Donor dying after commence- 


PART V. SECT. 2, SUB-SECT. 5.-— 
B. (a). 


1. Creditor is predecessor — Charge 
levied on estate—No consideration paid 
to owner of estate.jJ—Iin 1810, testatrix 
devised fee simple estates in K. & W. 
to trustees, in trust for G. D. for life, 
with remainder to his first & other 
sons in tail male, etc., &, in default 
of issue, to S. D. for life, with remainder 
to her first & other sons in tail male. 
G. D., the first tenant for Hfe, never 
married & S. D. married, & had several 
children. In Apr. 1844, a decd of 


settlement was exccuted Hmiting the 
K. lands, immediately after the death 
of G. D., to J. D. D., eldest son of 8. D., 
for life with remainder to his first & 
other sons in tail male, & the W. lands 
to 8. D. for life, with remainder to her 
husband for life, &, after the death of 
the survivor, to J. D. D. for life, with 
remainder to his first & other sons in 
tail male. By this deed, a term of 
400 years was limited to trustees, in 
trust, after the death of G. D. to raise 
out of the K. lands interest on £4,000 
for the younger children of 8. D. subject 
to appuintinent by 8. D. & her husband 


or the survivor of them; & after tho 
death of the survivor of S. D. & her 
husband to raise the £4,000 out of the 
K. & W. lands, subject to a like 
appointment. G. D. diced without 
issue, in 1852, bofore the time appointed 
for the commencement of the Succession 
Duty Act, viz. May 19, 1853, & S. D. 
who survived her husband died in 1854. 
Upon the death of S. D., the charge of 
£4,000 became pevab) to the younger 
children of S. D. :—/eld: S. D. was 
to be considered the sole ‘‘ predecessor.”’ 
in .G. v. DEANE (1861), 5 L. T. 122.— 
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Sect. 2.—The succession: Sub-sect. 5, B. (b) & (c) 


ment of Act.]—For the purpose of taxation under 
1853 Act, the appointee under a general power of 
appointment, which has taken cffect on a death 
happening since the commencement of the Act, 
takes a succession from the donee of the power. 
Under the will of her husband, who died in 1856, a 
widow had a life estate in real property, with a 
general power of appointment by deed or will. 
She by deed appointed to the use that trustees 
should, after her death, receive an annuity during 
the lives of the wife of testator’s nephew, & of the 
children of the nephew by her, on trust for the 
separate use of the wife. Both testator’s nephew 
& his wife were strangers in blood to the testator’s 
widow :—-Held: under 1853 Act, s. 4, the nephew’s 
wife took the annuity as a succession from testa- 
tor’s widow, & not from the testator himself, & 
therefore a duty of 10 per cent. was payable :— 
Semble: the result would have been the same 
under sect. 2.—A.-G. v. Upton (1866), L. R. 1 
Exch. 224; 4H. & C. 386; 35 L. J. Ex. 138; 14 
J. I. 884; 12 Jur. N.S. 489; 14 W. R. 732. 

Annotations :-—-Distd. A.-G. v. Chariton (1877), 2 Ex. D. 


308, Refd. A.-G. vc. Mitchell (1881), 6 Q. B. D. 548. 
Mentd. Grenfell v. I. R. Comrs. (1876), 1 Ex. D. 242, 


692. Limited power of appointment—Donor as 
predecessor.|—ZreTLAND (EARL) v. LORD ADVO- 
CATE, No. 702, post. 


(c) Resettlement of Entuiled Property. 


693. Resettlement by life tenant & remainder- 
man—Remainderman the predecessor—As to own 
succession.|——T'estator devised his estates in L. to 
his brother, (. for life, with remainder in tail to 
his first & other sons. On Mar, 22, 1848, C. & 
deft., his eldest son, executed a disentailing deed 
whereby they limited the estate to such uses as 
they should jointly appoint, & in default of such 
appointment to the uses declared by the will of 
testator. On the same day C. & deft. executed 
another disentailing deed of estates devised to 
them by another testator & also limited them to 
such uses as they should jointly appoint. On 
Mar. 23, 1848, ©. & deft. executed a joint appoint- 
ment, whereby, after reciting the two disentailing 
deeds, & certain arrangements made in respect of 
incumbrances with other stipulations, they ap- 
pointed the estates in L. to the use that deft. might 
receive thercout the yearly sum of £1,000 during 
the joint lives of himself & C., & subject thereto 
to the use of C. for life in restoration, corrobora- 
tion, & confirmation of his previous life estate, & 
after his decease to the use of deft. for life, & after 
his decease to the use of his eldest son for life, 
with remainder in tail male. In the year 1855 
C. died :--—Held: (1) deft. took a succession under 
a disposition made by himself, within 1853 Act, 
s. 12, & was therefore chargeable with duty at the 
rate of 3 per cent. ; (2) deft. was not entitled under 
s. 38 to any allowance in respect of the £1,000 a 
year, which ceased on the death of C.—A.-G. v. 
SrpTuorp (1858), 3 H. & N. 424; 28 L. J. Ex. 9; 
31 L. T. O.S. 218; 6 W.R. 774; 157 E.R. 536, 
Annotations :—As8 to (1) Consd. A.-G. v. Floyer (1861), 7 

H. & N. 238; Braybrooke tv. A.-G. (1861), 8 H. L. Cas. 

140; Re Peyton (1861), 31 L. J. Ex. 50. Refd. A.-G. v. 

Deane (1861), oars _ AAs to (2) Refd. Braybrooke v. 

4 Ap 

694. -j}-—(1) A tenant in tail in 
remainder cannot vary the amount of his liability 
to succession duty by barring the entail, & re- 
settling the estate in his own favour. The person 
from whom he derives the estate is his * pre- 
decessor.”” 











Estate AND OTHER Deatu DuTIEs. 


Devise in 1796 of certain frechold estates to A. 
for life, remainder to his eldest son B. for life, 
remainder to the first & other sons of B. im tail 
male. In 1841, A. being then tenant for life in 
possession, A. & B. executed a disentailing deed, 
to which two other persons were parties as trustees, 
& granted to the trustees, to hold, subject to the 
life estate of A., to such uses as A. & B. should 
appoint, & in default, if B. should survive, to such 
uses as he should appoint, & in default to B. for 
life, & to his first & other sons in tail male. In 
1850, by another deed which recited the former, & 
by which A. brought new estates into settlement, 
& discharged all the estates from a charge of 
£10,000, & B. gave up advantages to which he was 
entitled, an annuity to B. during the life of A. was 
charged upon all the premises, & subject thereto, 
they were appointed to A. for life, remainder to 
B. for life, remainder to the use of his first & other 
sons in tail male :—Held: (2) these deeds must be 
taken as having been executed on the same day ; 
(3) they constituted within sect. 12 of 1853 Act 
(c. 51), a disposition made by B. in favour of him- 
self, & made out of the estate to which he was 
entitled under the will of 1796; (4) his ‘‘ succes- 
sion ’’ must be treated as happening under that 
will, & he was liable thereupon to the amount of 
duty chargeable in respect of his succession to 
testator, on a disposition made under it by him- 
self; (5) the nature of the consideration upon 
which the disposition was made did not affect the 
question. 

(6) The annuity, according to the terms of its 
creation, ceased on the death of A., at which time 
B. entered into possession of the estates :—-Held : 
(7) he was entitled under sect. 38 of the above Act 
to an allowance as on account of property of which 
he had been deprived. 

(8) The above Act is not to be construed 
according to the technicalities of the law of 
England or Scotland, but according to the popular 
use of the language employed. 

I must further remark, that although the Act 
only came into operation on May 19, 1853, the 
liability to duty on subsequent successions depends 
upon the operation of wills & deeds made & 
executed previously, as if they had been made 
& executed subsequently (LORD CAMPBELL, C.). 

In the present case we must consider under 
what disposition the succession did take place. <A 
new disposition having been made, creating quite 
different interests in the estates from those created 
by the will, testator can no longer be considered 
the predecessor (LORD CAMPBELL, C.).—BRAY- 
BROOKE (LORD) v. A.-G. (1861), 9 H. L. Cas. 150 ; 
3L iL. J. Ex. 177; 4 1. T. 218; 25 J. P. 581; 7 
Jur. N.S. 741; 9W.R. 601; 11 E. R. 685, H. 7. ; 
varying S. C. sub nom. A.-G. v. BRAYBROOKE 
(LoRD) (1860), 5 H. & N. 488. 


Annotations :—As to (1) Apld. A.-G. v. Floyer (1862), 9 


H. L. Cas. 477; Charlton v. A.-G. (1879), 4 App. Cas. 
427. Consd. A.-G. v. Dowling (1880), 6 Q. B. D. 177. 
Refd. A.-G. v. Doane (1861), 5 L. T. 


. A. 122; Re Barker 
(1861), 7 H. & N. 109; A.-G. v. Mitchell (1881), 44 L. T. 
580; A.-G. wv. Selborne, (1902) 1 K. B. 388; A.-G. v, 
Northumberland, [1904] 1 K. B. 762; 4s to (3) Consd. 
He Poyton (1861), 7 H. & N. 265. Apld. A.-G. v. Ployer 
(1862), 9 H. L. Cas. 477. Consd. A.-G. v. Gardner (18 3), 
1H. & 0.639. Apld. Charlton v. A.-G. (1879), 4 App. Cas. 
427. Refd. Re Barker (1861), 7 H. & N. 1093; A.-G, »v. 
Mitchell (1881), 441. T, 580; A.-G. v. Dodington, [1897] 
1Q. B, 722, As to (4) Consd. Re Barker (1861),.7 H. & N. 


e . 
ae ws 


(1870), L. R. 5 Exch. 263; 1. 2. Comrs. v. Harrigon 
Apld 


_wLR7 HL. 1. 


H. & ©. 639; AG. v. 
239; Wolverton v. A.-G., [1898] 
Northumberland, [1904] 1 K. B. 762, 


Gardner (1863), 1_ 
(1864), 3 O. 
A. C. 535; v. 


eo 


H. 
A.- 
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Part V.—Succession Dury. 


As to (6) Refd. Re Peyton (1861), 7 H. & N. 265. Asto(7) 
Consd. Re Peyton EEA 7H. & N. 265. Apld. I. R. 
Comrs. v. Harrison (1874), L. R.7 HL. 1; Lo Marchant 


v. I. R. Comrs. (1875), L. R. 10 Exch. 292. Refd. Cowley 
v, 1. R. Comrs., [1899] A. C. . As to (8) Consd. A.-G. 
», Abdy (1862), 1 H. & C. 266. Refd. A.-G. v. Oxford, 
Worcester, etc. Ry. (1862), 7 H. & N. 840; A.-G. v. 
Upton (1866), L. KR. 1 Exch. 224; A.-G. v. Chapiman, 
{1891] 2 Q. B. 526; A.-G. v, Selborne, [1902] 1K. B. 388; 
Lord Advocate v. Moray, [1905] A. C. 531. Generally, 
Mentd. Re Cowley (1866), 12 Jur. N. S. 607. 








695. ——.J]—A.-G. v. FLoYER, No. 
622, ante. 
696. As to succession of persons after 








him.|—A.-G. v. FLoYEnR, No. 622, ante. 

697. Remainderman prede- 
ceasing tenant for life.|—A., being seised of cer- 
tain estates in fee simple by a marriage settlement 
executed in 1812, conveyed them to the use of 
himself for life, remainder to the use of his sons in 
tail male successively. A. had three sons, L., P., 
& F. In 1840 A. & his eldest son, E., executed a 
disentailing deed, & conveyed the estates to such 
uses as they should appoint, &, in default, to the 
uses of the settlement of 1812. In the same year 
A. & E., on the intended marriage of E., appointed 
to the use of A. for life, remainder to K. for life, 
remainder, subject to certain provisions for the 
intended wife & the younger children, to the first 
& other sons of the marriage successively in tail 
male, remainder to P., & F. successively in tail 
male. E. died in his father’s lifetime, without 
issuc. <A. & P. then conveyed the estates to such 
uses as they should appoint, & in default to the 
existing uses. They afterwards appointed to A. 
for life, remainder to P. for life, remainder to his 
first & other sons in tail male, with an ultimate 
remainder to A. & his heirs. P. died without issue. 
A. then died, & F. succeeded to the estate :— 
Held: ¥. was liable to a duty of £3 per cent., as on 
a succession derived from his elder brother.— 
A.-G. v. SMYTHR (1862), 9 H. L. Cas. 497; 31 
L. J. Ex. 404; 7 1. T. 47; 26 J. P. 708; 11 
EK. R. 823, H. L. 

Annotations :—Consd. Charlton v. A.-G. (1879), 4 App. Cus. 

fe Expld. & Apld. A.-G. v. Parr, [1924] 1 K. B. 916. 


efd. A.-G. v. Cecil (1870), 18 W. R. 949; A.-G. v. Mitchel 
eel) 6Q. B.D. 548; A.-G. v. Chapman, [1891] 2 Q. B. 











698. ——— ——- As to succession to portions— 
Charged by resettlement on _ estate./—-A.-G. 1. 
FLoykEr, No. 622, ante. 

. ——— General power of appointment— 
Exercised by tenant for life & third person.|— 
(1) Where a power is created, to be exercised over 
an estate, the donor of the power, the person out 
of whose estate a benefit or ‘‘ succession”? is to 
be derived, is, within 1853 Act, s. 2, the ‘ pre- 
decessor ’’ of the person taking such benefit or 
‘* succession.’’ J., a father, tenant for life of an 
estate, & his eldest son, W., tenant in tail, re- 
settled the estate, the son becoming tenant for 
life, remainder in tail, reserving to themselves a 
power of appointment, &, in default, giving the 
power to appoint to the father & T., the second son, 
who was thereby made tenant for life, remainder 
in tail. W. died unmarried, & without having 
appointed, & the father and T. appointed. The 
persons taking the succession under such appoint- 
ment, take it as a succession from W., the eldest 
son, the donor of the power, from whose estate the 
benefit is derived, & not from the father & T., the 
second son, who exercised the power. 

(2) The case does not fall within the first portion 
of 1853 Act, s. 4. 

The words of sect. 4 apply to the case of onc 
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person possessing a general power to dispose of 
property as an absolute owner, & not to a power 
given in a family settlement to a father & son, 
where one is intended to be a check upon the other 
in the exercise of the power (LORD CAIRNS, C.). 

The first branch of sect. 4 points to an absolute 
power, practically equivalent to property (LorD 
SELBORNE). 

(3) A general power in a family settlement, 
which cannot be exercised without the concurrence 
of two minds, is not equivalent to a joint property 
in the two donees. (4) The case is not to be 
treated as an alienation within 1853 Act, s. 15.— 
CHARLTON v. A.-G. (1879), 4 App. Cas. 427; 49 
L. J.Q. B. 86; 40 L. T. 760 ; 27 W.R. 921, H. L. 5 
affg. S. C. sub nom. A.-G. ve. CHAKLTON (1877), 2 
Ikix. D. 308, C. A. 

Annotations :—As to (1) Apld. A.-G. v. Mitchell (1881), 6 

Q. B. D. 548. As to (2) Refd. A.-G. v. Chapman, [1891] 


2Q. B. 526. As to (4) Refd. Wolverton v. A.-G., [18938] 
A.C. 535; A.-G. v. Selborne, (1902) 1 K. B. 388. 


C. Under Devolution by Law. 


700. Estate in fee simple—Last owner the 
predecessor—Irrespective of how such ownership 
acquired.]—By a will, dated in Nov., 1799, L. gave 
to trustees £10,000, Consols, & certain other sums, 
upon trust that they should lay out both principal 
& interest in the purchase of land, to be conveyed 
to the use of U., his eldest son, for life ; remainder 
to trustees, to preserve, ctc.; remainder to the 
first & other sons of ©. & the heirs male of their 
bodies successively in tail male, & in default of 
such issue to the use of J., another son of testator, 
for life, with similar remainders ; remainder to 
testator’s own right heirs. 

Testator died on Apr. 8, 1800, leaving his two 
sons, C. & J., & one daughter, S., him surviving. 
The moneys directed to be laid out in land were 
never so laid out, & C. during his life received the 
dividends upon the whole ‘‘ real estate fund.” 
In 1840 he died a bachelor & intestate, whereupon 
the dividends were paid to J. up to May, 1857, 
when he also died a bachelor & intestate. 8S. then 
became the only lineal descendant & heir-at-law 
of testator. She died in Apr., 1866, unmarried & 
intestate, having refused during her lifetime to 
receive cither dividends or principal of the money 
left under her father’s will. Shortly afterwards, 
the ‘“‘ real estate fund ’’ was paid into the Ct. of 
Ch. in an administration suit, & eventually was 
directed to be paid out to petitioner, who was a 
grandson of a brother of testator, & heir-at-law 
of 5. 

The Comrs. of Inland Revenue required peti- 
tioner to pay succession duty on the “ real estate 
fund’ at the rate of 5 per cent. under 1853 Act, 
g. 10, on the ground of the same being a succession 
to him derived from S., as the ‘‘ predecessor.” On 
appeal against this assessment :—H eld: duty was 
not payable under 1853 Act, but under Legacy 
Duty Act (c. 52). 

Semble : under whichever Act duty was payable, 
the amount charged by the Comrs. was correct, 
C., J., & S. having all died after 1815 Act came 
into force. 

If this fund had been really land, then, as 8. was 
absolutely entitled or seised in fee, it would not 
matter how she became so, & the succession to 
petitioner would be by devolution, & not by dis- 
position (CLEASBY, B.).—Re DE LANCEY (1869), 
L. R. 4 Exch. 345; 21 L. T. 58; sub nom. DE 


PART V. SECT. 2, SUB-SECT. 5.—C. 
m. Estate tail—Last possessor the predecessor.|—LORD ADVOCATE 0, GRAHAM (1884), 22 Sc. L. R, 209.—SCOT. 
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Sect. 2.—The succession: Sub-sect. 5, C.; sub- 


sects. 6 & 7, A.] 


LANCEY v. INLAND REVENUE Comrs., 38 L. J. Ex. 
193 ; on appeal (1870), L. R. 5 Exch. 102, Ex. Ch. 


Annotations :—Dbtd. A.-G. vr, Dodd, [1894] 2 Q. B. 150. 
Refd. He Badart’s Trusts (1870), L. Tt. 10 Eq. 288; 
Macfarlane v. Lord Advocate, [1894] A. C. 291. 

the 


701. Estate tail—Maker of disposition 
predecessor—lIf successor be named in the entail.|— 
SALTOUN (LORD) v. ADVOCATE-GENERAL, No. 591, 
ante, 

702. -I—(1) Sect. 2 of 1853 Act 
distinguishes succession by disposition from suc- 
cession by devolution of law; & the rate of duty 
is to be regulated by the propinquity of the suc- 
cessor to the predecessor. The predecessor may 
be determined by considering whether the succes- 
sion is by disposition or by devolution of law. 
Substitute heirs of entail not called nominatim, 
nor coming under a descriptive designation as the 
head of a new stirps, will be held to take by 
devolution of law, & not by disposition, & the pre- 
decessor in the sense of the above Act will be the 
last possessor. Under two entails executed by 
his lineal ancestors, the Earl of Z. succeeded his 
uncle as heir substitute to estates in Scotland :— 
Held: the uncle was the ‘ predecessor ’’ of the 
Karl within the above Act, & as taking by devolu- 
tion of law he was liable to duty at the rate of 
3 per cent. 

(2) The Act was so framed as to embrace estates 
both in Scotland & in England, notwithstanding 
the great differences between the tenure of pro- 
perty in the two countries, & therefore a con- 
struction must be found which would sustain the 
Act as applying either to an English or a Scottish 
estate (LORD HATHERLEY). 

(3) Although all the persons specifically named 
in the deed would take the property in the first 
instance by virtue of the gift, & by virtue of that 
gift alone, those who derived any title by operation 
of law upon the death of a predecessor, would be 
held to be persons who would have, whatever 
might be the consequence of it, to pay, not as 
claiming a succession under the authority of the 
deed, but as claiming by operation of law an 
interest in the property conveyed by the deed, 
which interest would be pointed out by the law & 
by the law alone (LORD HATHERLEY). 

(4) In the case of an appointment by selection, 
the legislature has very properly considered that 
the real author from whom the beneficiary takes 
his succession is the person who has given such 
limited power of selection to another (LoRpD 
JIATHERLEY). 

_ (5) Devolution by law takes place whenever the 
title is such that an heir takes under it by descent 
from an ancestor, according to the rules of law 
applicable to the descent of heritable estates; & 
in all cases of descent the estate of the successor 
is immediately derived from the ancestor from 
whom the estate descends (Lorp SELBORNE). 

(6) The estate comes to the next taker as much 
by descent (or devolution by law) from an heir 
in tail who cannot alienate, as from one who could 
do so by the use of means, which he has not, in 
fact, used (LORD SELBORNRE) 

_ (7) The * predecessor”? in cases of “ disposi- 
tion’’ or purchase, is the ‘ settlor, disponer, 
testator, or obligor,” from whom the interest of 
the successor is derived ; in cases of ‘‘ devolution 
by law” or descent, he is the “ ancestor’? from 
whom the interest of the successor is derived 
(LORD SELBORNE). 

(8) The word “ ancestor ”’ is properly assignable 
to_the person who really preceded in the estate, 
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although that person may not be the progenitor 

of the successor (LORD HATHERLEY).—-ZETLAND 

(EARL) v. LORD ADVOCATE (1878), 3 App. Cas. 

505; 38 L. T. 297; 26 W. R. 725, H. L. 

Annotations :-—As to (1) Refd. Charlton 7. A.-G. (1879), 
4 App. Cas. 427; A.-G. v7. Mitchell (1881), 44 L. 'T. 580. 
As tu (5) Retd. Buchan v. Lord Advocate, [1909] A. C. 166, 
As to (6) Refd. Re Abergavenny, Nevill v. 1. KR. Comrs., 
[1923] 2 K. B. 18. Ae to (7) Consd. Hamilton v. Lord 
Advocate, [1920] A. C. 50. 48 tu (8) Refd. Z?e Bolton 
Estates Act, 1863, [1904] 2 Ch. 289. 


703. - Successor designated in the 
entail.|—By a Scottish deed of entail of 1823 land 
was disposed to the settlor & the heirs of his body, 
whom failing to his cousin A., & the heirs male of 
his body, whom failing to the heirs female of his 
body. 

mM succeeded, on the death of the settlor without 
issue, in 1829 & died in 1838, leaving a son, B., 
who succeeded him as heir male of his body. Bb. 
died in 1910 without heirs male, but leaving a 
daughter, applt.. who succeeded him in the 
estate :— Held: (1) on the exhaustion of the heirs 
male of the body, the destination of the property 
was to a new class of heirs to be ascertained by 
reference to the deed of entail; & applt. took the 
succession, not by devolution by law from her 
father, but by reason of the disposition of the 
original settlor, & was liable to succession duty 
on that footing; (2) the term “ succession ’’ in 
1909-10 Act, s. 58, bore the same meaning as in 
1853 Act, namely, a succession in respect of which 
duty was chargeable; & applt.’s succession was 
the first succession under the disposition within 
s. 58; & applt. was liable to succession duty at 
the rate of 10 per cent.---ITAMILTON vv. LorpD 
ADVOCATEH, [1920] A. C. 50; &8& L. J.P. C. 150; 
122 L. T. 193, LL. LL. 

Annotation :-— As to (2) Refd. Lord Advocate 7. Macalister, 

[1924] A. C. 586. 

. —— Last possessor the predecessor—Suc- 
cessor neither nominated nor designated in entail.] 
—ZETLAND (KARL) v. LorD ADVOCATE, No. 702, 
ante. 














SUB-SECT. 6.—SPECIAL MODES OF CONFERRING 
SUCCESSIONS. 

Sce 1853 Act, ss. 1, 2, 3, 5, 6, 7, 8, 15, 17. 

705. Gift inter vivos of life insurance policy— 
When death of assured a succession—Premiums 
partly paid by donee.|—-LORD ADVOCATE v. FLEM- 
ING, No. 632, ante. 

706. -—_—- Premiums pald by other than 
donee.|—JIn contemplation of a marriage it was 
agreed by the prospective parties & an uncle of 
the intended wife that the intended husband should 
effect a policy of insurance on his life in his own 
name & settle it as hereinafter mentioned, & that 
the uncle should pay the premiums during the 
joint lives of the husband & wife. The intended 
husband accordingly effected the policy, & the 
uncle paid the first annual premium. By the 
marriage settlement, which was made in 1853, the 
husband assigned the policy & the moneys payable 
thereunder to trustees upon trust for himself until 
the marriage, & thereafter upon trust for the in- 
tended wife for life for her separate use, & after 
her death for the husband for life, & after the 
death of the survivor of them upon certain trusts 
for the children absolutely ; & the uncle thereby 
covenanted that if the marriage should take place 
he & his legal representatives would during the 
joint lives of the husband & wife pay the annual 
premiums; & the husband covenanted that, after 
the death of the wife if she died before him, as 
long as any child of the marriage or any person 





Part V.--Succession Duty. 


claiming under such child should be living, he 
would pay the premiums. The marriage took 

lace shortly after the execution of the settlement. 

he husband died in 1917, survived by his wife 
& by issue of the marriage. All the premiums on 
the policy were paid by the uncle or his exors. 
down to the death of the husband, when the 
policy moneys were paid to deft. as trustee of the 
settlement on behalf of the beneficiaries. The 
Crown claimed that on the death of the husband 
succession duty became payable by deft. in respect 
of the poe moneys as on a succession from the 
uncle, by virtue of the disposition made by the 
settlement :—Held: e interest in the policy 
moneys of the persons entitled under the settle- 
ment was derived from the uncle as ‘‘ predecessor ”’ 
within sect. 2 of 1853 Act, & deft. as trustee was 
liable to the Crown for the duty claimed.—aA.-G, 
v. PUBLIC TRUSTEE, [1920] 3 K. B. 675; 90 1L. J. 
K.B 251: 1241.17 249; 36T. L. R. 877. 

707. Extinction of determinable charge—In- 
crease of benefit on succession—Dower.|— HARDING 
v. HARDING, No. 360, ante. 

708. —-— Annuity.|—Conveyance, by two 
separate deeds, of certain Govt. annuities, & also 
a sum of £16,000 consols, to trustees, on trust to 

ay the annuities & the current income arising 
rom the consols to B. for the period of four years 
from the date of the respective deeds, if he should 
so long live, & then immediately from & after 
the expiration of such period, or the death of B., 
whichever event should first happen, on trust to 
pay the same as directed to certain of his nieces. 
B. died before the expiration of the period of four 
years :—Held: succession duty at 3 per cent. was 
payable under 1853 Act, s. 2, not on the amount 
of income accruing between the death of B. & the 
expiration of the period of four years, but in 
respect of the entire annuities & the whole amount 
of £16,000 consols. 

The principle underlying the whole statute 
appears to be that, when a person comes into 
possession of property on a death, the beneficial 
interest in it which then accrues to him, or the 
increase of benefit which then accrues to him, is 
the whole property which he so comes into pos- 
session of, & not the difference in value between 
that property & the value of any estate or interest 
he may have had in it before he came into posses- 
sion of it (LINDLEY, J.). 

The words [of sect. 5] I take to mean, that when 
& person is in possession of property, if any other 
estate or charge upon the property comes to an 
end by reason of death, the increase of income is 
to be charged (JESSEL, M.R.).—-A.-G. v. NoyEs 
(1881), 8 Q. B. D. 125; 51 L. J. Q. B. 1385; 45 
L. T. 520; 30 W. R. 434, C. A. 


Annotation :—Mentd. Birmingham corne: v. Birmingham 
Canal Nuvigation Co. (1905), 49 Sol. Jo. 536. 


709. Enlargement of interest in property—Life 
tenant becoming entitled to absolute interest—On 
failure of intermediate interest—Increase of benefit 
a succession.|—A.-G. v. ROBERTSON, No. 710, post. 
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710. —— ——- ——- Not acceleration within 
1858 Act, s. 15.) —(1) Under a marriage settlement 
a fund was vested in trustees in trust for the wife 
for life, with remainder to the husband for life, 
with remainder, in default of issue, to the wife 
absolutely, if she survived the intended coverture. 
There was no issue of the marriage, & the wife 
survived the husband :—-Held : upon the death of 
the husband a succession was taken by the wife, 
in respect: of which succession duty was then pay- 
able on the amount of the fund, less the value of 
her life interest therein. 

(2) The wife’s title to the succession was not 
accelerated by the death of the husband though 
the possession was (LINDLEY, J..J.). 

(3) Considering -the fact that the wife really 
only got on the husband’s death the difference 
between the value of the fund & the life interest 
she previously had, sect. 38 [of above Act] applies 
to the case, not by way of indulgence, as suggested, 
but in terms (LORD ESHER, M.R.). 

(4) We must consider whether, upon his death, 
she got under the settlement something which she 
previously had not got, & if so, what it was. She 
then lost her life interest, & she got what she had 
not before, viz. the whole property in the fund, & 
power to dispose of it as she liked then & there. 
That appears to me to be a succession within the 
Act (LINDLEY, L.J.). 

(5) Upon a careful consideration of the words 
of the sect. [15], on the true reading of it, there is 
no acceleration of a succession, within its meaning, 
where the succession comes to the successor at 
the moment at which it was intended by the settle- 
ment to come to him. The words of the sect. refer 
to something outside the settlement, which has 
caused the acceleration of the succession by causing 
it to take effect before the time intended by the 
parties by whom the settlement was made (LOPEs, 
L.J.).—A.-G. v. ROBERTSON, [1893] 1 Q. B. 203 ; 
62 L. J. K. B. 2823; 681. T. 8713 57 5. P. 421; 
41 W. R. 241; 9 T. L. R. 204; 37 Sol. Jo. 211; 
4h. 260, C. A. 

Annotation :—Cencrally, Mentd. A.-G. v. Wood, [1897] 2 

K. B. 102. 


711. Reservation of benefit to donor—Cessation 
of benefit a succession.| FRYER v. MORLAND, No. 
755, post. 

712. -——- Reservation of annuity.|—A.-G. 
v. JOHNSON, No. 718, post. 

Exercise of power of appointment.|—See Sub- 
sect. 5, B. (b), ante. 





SUB-SECT. 7.——DOMICIL AND SITUS. 
A. Liability to Duty. 

Foreign domicil generally, see CONFLICT OF 
Laws, Vol. XI. 

713. Jurisdiction of English court—-Legacy by 
person of foreign domicil.] — WaLnace v, 
A.-G., JEVES v. SHADWELL, No. 413, ante. 

714. Disposition by foreigner domiciled 





. by which a portion of the purchased 712i. Reservation of benefit to donor— 
PART V. RES, 2, SUB pee: 6. lands was be conveyed to the Cessation of benefit a  succession— 
708i. Extinction of determinabie latter, he undertaking to pay the Reservation of annuity.J}—LORD ADVo- 


charges—Increase of benefit in succession 
—Annuity.jJ—By trust disposition & 
settlement trustces were directed to 
invest the whole estate in purchase of 
lands, which they were to hold in e 


their own hands until the whole trust deb 
debts were paid off, & were then to annuity havin 
entail & convey to a series of heirs. the widow :— 


They were also to pay an annuity to 
the truster’s widow during her life. to 
Before the debt was paid off the trustecs 
& the heir entitled to possession of the 
lands, entered into an arrangement, 


J.—VOL. XXI. 


annuity to the truster’s widow. By 
subsequent agreement between 
trustees & tho heir, tho whole of the 
urchased lands were conveyed to him, 
aying the remainder of the trust 
out of his private funds. 
lapsed by the death of 
eld: byt 
death an increase of benefit accrued 
the heir of entail in 
this constituted a succession.—LoRD 
ADVOCATE v. MACDONALD 


CATE v. M‘KERSIES (1881), 19 Sc. L. RR, 
438.—SCOT. * 


PART V. SECT. 2, SUB-SECT. 7.—A, 

n. Property within d& without the 
province—Owner domiciled within pro- 
vince.}-—Testator lived in O. for seven 
years prior to his death. He left an 
estate consisting largely of mtges. on 
land within the State of M. :—Held: 
the entire estate, both within & with- 
out the province, was lable for pay- 
ment of succession duties.—ONTARIO 


H 


the 


The 
e annuitant’s 
ossession ; 


1862), 24 
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Sect. 2.—The succession: Sub-sect. 7, A. B. & C.] | rights thereto shall be ascertained by English 


abroad—To trustees in England—Property in 
England & abroad.]—In 1892 a foreigner domiciled 
in Austria gave by a decd in the English language 
& form to an English co., constituted under Cos. 
Acts, & having its registered office in London, 
certain stocks, shares, & securities to a large 
amount upon the terms & conditions that the co. 
would permit the donor to receive the income 
thereof during his life, &, after his death, would 
apply the same, & any investments substituted 
for them under the powers of the deed, for the 
benefit of Russian Jews generally, & principally 
for the promotion of the emigration of Russian 
Jews from Europe, & of their settlement in various 
countries outside Europe. The co. had been 
formed to carry out the same objects, & at the 
time of the execution of the deed the various 
securities comprised therein were transferred to 
the co. by the donor. The whole of the co.’s 
business was, under the arts. of assocn., transacted 
by a council which sat at the principal office of 
the co. in Paris. The ordinary & extraordinary 
general meetings of the co. were held at their 
registered office in London, but formal business 
only was transacted there. In 1896 the donor, 
who was still domiciled in Austria, died. At 
that time the principal part of the securities 
subject to the deed were foreign securities situate 
abroad, & the documents of title thereto were 
abroad, a small proportion only of the property 
subject to the deed being in England :—Held: 
there was on the death of the donor a succession 
by the co. within 1853 Act, s. 2, & therefore 
succession duty under that Act, &, siabenak aaa 
estate duty under 1894 Act, were payable upon 
the principal value of all the property which was 
subject to the trusts of the deed of 1892 at the 
donor’s death. 

We begin the discussion then with the property 
in the hands of an English trustee, & it seems to me 
that the presumption is that it is English, & the 
auoen lies on those who say it is not (CoLLINs, 

a3). 

Whether, therefore, the test be that applts. 
become entitled to the succession by virtue of 
English law, as stated by Lord Cranworth in 
Wallace v. Attorney-General, No. 418, ante, or 
that the intention that the property is to be brought 
under the protection of the English law must be 
gathered from all the circumstances, or, what is 
probably only another way of arriving at the same 
result, that the property in question must have 
an Hnglish character stamped upon it, I think 
the succession here falls within the Act, as inter- 
preted & limited by the decisions referred to in the 
argument. I think the principle at the bottom 
of these tests is really the same, & whether we 
arrive at the conclusion that it has become English 
property because an indelible incident of English 
property is stamped upon it, namely, that the 





TREASURER v. PATTIN (1910), 17 
O. W. RR. 154; 2 O. W. N. 141.—CAN. 

oO. ——.]—The effect of the 
definition of ‘‘ net value ’’ in Succession 
Duty Act of British Columbia, 1911, 
8.2, is not that that expression where- 
ever used in the Act means the value 
of all the property of the deceased 
wherever situate, less his debts & 
incumbrances, but that it means the 


of the Act is to 








property both 


which the expression is used in the 
sect. to be construed, less the deductions 
mentioned. Where, therefore, a person 
domiciled in the Province dies leaving 
property situate within & property 
situate outside the Province, the be 


succession duty payable under sect. 7 


reference only to the property within 
the Province.—RoyaL TRusT Co. v. 
BRITISH COLUMBIA, FINANCE MINISTER, 
p. — Owner domiciled 
the Drovinte-+—-W bere deceased, domi- 
ciled without the province, 
inside & outside the 
particular property with reference to pron mare: the taxation under Succession 
uty Act, 1911, c. 217, is only on the 
actual value of the inside property ; 
although for bringing 
otherwise exempt within the ambit 
of taxation the outside property may 
considered, — Re AN 


law, or conclude that, being English, it is therefore 
subject to our law, the result is the same, & in 
either view it is quite immaterial where the pro- 
perty is physically situated, & such I think is the 
effect of the authorities (CoLLINS, L.J.).—A.-G. 
v. JEWISH COLONIZATION Assocn., [1901] 1 K. B. 
123; 70L. J. Q.B.101; 83 L. T. 561; 65 J. P. 
21; 49W.R. 230; 17 T. L. R. 106, C. A. 

Annotations :—Retd. A.-G. v. Johnson, [1907] 2 K. B. 885; 

A.-G. v. Burns, [1922] 1 K. B. 491; Swedish Central Ry. 

v. Thompson, [1924] 2 K. B. 255. 

715. Physical situation of property im- 
material.]—A.-G. v. JEWISH'COLONIZATION ASSOCN., 
No. 714, ante. 

716. Presumption when property in hands of 
English trustee—Burden of proof.]—A.-G. v. 
JEWISH COLONIZATION Assocn., No. 714, ante. 





B. Real Property. 


See 1853 Act, s. 1. 

717. Realty in Great Britain—Devised by owner 
domiciled abroad.]|—-Re WALLOP’s TRusT, No. 734, 

ost. 

718. Foreign realty—Devised under trust for 
sale—Testator & trustees domiciled in England— 
Property deemed converted to English ian 
—Testator, domiciled in England, by his wil 
left the residue of his real & personal estate, 
including a tea estate situate in Assam, to trustees 
in trust to convert it into money & invest the 
proweede: & out of the income thereof to pay certain 
ife annuities, & subject thereto & until the death 
of the last surviving annuitant to pay the surplus 
income to certain persons in equal shares & to the 
survivors or survivor of them. The will contained 
no gift over either of the income or of the corpus 
upon the death cither of the last surviving 
annuitant or of the last surviving person entitled 
to the surplus income. The _ trustees were 
authorised by the will to work the tea estate 
until it was sold, & also to postpone the sale & 
conversion of any part of the estate as long as they 
might think it desirable, & it was thereby provided 
that in the meantime the annual produce of the 
unconverted part should be applied in the same 
manner as if it were income arising from the pro- 
ceeds of conversion. The trustees were resident 
in England, & the will was proved in England. 
The trustees, in the exercise of their discretion, 
postponed the sale of the tea estate, & while it 
remainded unsold two of the persons entitled to 
shares of the surplus income died :—Held: the 
amount by which the survivors’ shares of the 
surplus income was increased upon the deaths of 
the said two persons was not, even so far as that 
increase was attributable to the profits of the tea 
estate, property situate out of the United Kingdom, 
& succession duty, estate duty, & settlement estate 
duty were payable in respect of the increase so 
attributable. 

ESTATE, [1919] 3 W. W. R. 76; 47 
© computed with D.L. R. 529.—CAN. 
PART V. SECT. 2, SUB-SECT, 7.—B. 

q. Real property within province— 
Testator domiciled outside province.]— 
M. B. & his brother were partners doing 
business in Ontario & own timber 
limits in British Columbia. The firm 
had no place of business nor man of 
business in that province, & never 
worked the limits :—Held: under the 
terms of the articles of partnership 
inside property M. B. at the time of his death ha 
an interest in the timber limits in 


British Columbia which passed by his 
will, & such interest was subject to 


outside 


leaves 


ORNE 


Part V.—Svuccesston Dury. 


By reason of the trust for sale in the will, there 
was a conversion of the real estate in Assam, & 
though physically situate out of the United 
Kingdom it was to be deemed to be converted & 
brought within the jurisdiction for fiscal purposes.— 
A.-G. v. JOHNSON, [1907]2 K. B. 885; 761. J.K.B. 
1150; 97 L. T. 720. 

Annotation :—Refd. A.-G. v. Burns, [1922] 1 K. B, 491. 


C. Personal Property. 

See 1853 Act, s. 1. 

719. Funds brought into England—Invested in 
British securities—Quasi local settlement—Fund 
subject to duty.,—Where personal property is be- 
queathed by a person not domiciled in this country, 
it is not, in the first instance, Hable to legacy 
or succession duty on being paid to the legatee. 
But where the exor. directed to collect foreign 
property & invest it here, has discharged the duty 
imposed on him, & has placed the fund, in the way 
required, in this country, any subsequent devolu- 
tion of it becomes liable to ee though the party 
on whom it may devolve may, like the testator, be 
domiciled abroad. A. was domiciled in Portugal, 
but on a visit to this country made his will in 
the English form, & appointed exors., some 
of whom resided in England. He desired his 
exors. to collect his property, which was in 
Portugal, to convert it into cash, pay certain 
legacies, & invest the residue in the LHEnglish 
3 per cents., to appropriate what they should 
think necessary to pay a life annuity of £50 to 
his sister, on the termination of which the appro- 
priated fund was to revert to & form part of 
his residuary estate, & be divided, like the rest, 
among his three children. The exors. exactly 
performed the directions of the trust; when the 
sister died the part appropriated to satisfy her 
annuity became divisible among the children :— 
Held: this constituted a succession within 1853 
are s. 2, & was liable to the payment of succession 

uty. 

When there is any fund standing in this country 
in the names of trustees in consols or other pro- 
perty which has a quasi local settlement, which 
stock in the funds has, all the dividends having 
to be received in this country, & the persons who 
have to be dealt with in respect of it being persons 
residing in this country, that fund is subject to 
succession duty (LoRD HATHERLEY, C.).—A.-G. 
v. CAMPBELL (1872), L. R.5 H. L. 524; 41 L. J. Ch. 
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611, H. L.; revsg. 8S. C. sub nom. CALLANANE Vv. 
CAMPBELL (1871), L. R. 11 Eq. 378. 

} eae . : all (1872), L. R. 15 Eq. 1. 
Bar a Lyall oe arate C878) 7 Ch. D.z 51. 

Apld. A.-G. v. Felco (1894), 10 T. L, R, 337. Folld. 

A.-G. v. Jowish Colonization Assocn., [1901] 1 K. B. 

123. Refd. Blackwood v. R. (1882), 8 App: Cas. 82; 

Winans v. A.-G., [1910] A. C. 27, entd. Colquhoun v. 

Brooks (1888), 21 Q. B. D. 52. 

720. Owner domiciled abroad—Property situate 
in Britain.|—Re CAPDEVIELLE, No. 412, ante. 

721. —— .|—WALLACE v. A.-G., JEVES v. 
SHADWELL, No. 4138, ante. 

722, —— Wife of husband domiciled 
abroad.|—LoRD ADVOCATE v. JAFFREY, No. 414, 
anle. 

Domicil of married woman, see CONFLICT OF 
Laws, Vol. II., p. 382, Nos. 211 e¢ seq. 

723. Property situate abroad—Brought 
into England.|—A.-G. v. CAMPBELL, No. 719, ante., 

724. Settlement by will in English form—Owner 
domiciled abroad—Fund in England—Duty payable 
on death of tenant for life.|——Where a testator, a 
British subject domiciled abroad made his will 
abroad & died abroad leaving a fund to a tenant 
for life, with remainder over, before the passing 
of 1853 Act; upon the death of the tenant for life 
after the passing of the Act & consequent change 
of trustees, who thereupon paid the money into 
court :—Held: the persons entitled to the fund 
in remainder were liable to pay duty in respect of 
their succession.—ARe Smitn’s Trusts (1864), 10 
L. T. 598; 12 W. KR. 933. 

Annotations :—Folld. Re Badart’s Trusts (1870), L. 1. 10 Eq. 

288. Consd. Lyall v. Lyall (1872), L. R. 15 Eq. 1. 

725. ——- ——- ——- ———.]—A_ testator who 
was domiciled in Belgium, but for the last ten 

ears of his life resided & carried on business 
in England, by his will directed a sum of £12,000 
to be invested in consols & held in trust for A. 
for life, with remainder for his nephews & nieces, 
most of whom were Belgians :—Held: upon the 
death of A., succession duty was payable on the 
£12,000.—Re Bapant’s Trusts (1870), L. R. 10 
Eq. 288; 39 L. J. Ch. 645; 241. 7.13; 18 W. R. 
885. 


Annotations :——Consd. Lyall v. Lyall (1872), L. R. 15 Eq. 1. 
ry a v. Jewish Colonization Assocn., [1900] 2 
. . uv e 


726. —— ———- ——— ———.]}Testator S. was 
born in Scotland in 1797. In 1822 he emigrated 
to New Brunswick. In 1823 testator became a 
student, & afterwards professor in Nova Scotia. 














duty under B. C. Succession Duty 
Act, gs. 5.—Boyp v. A.-G. FoR BRITisH 
COLUMBIA & A.-G. FOR ONTARIO 
(1916), 54 S. Cc. R. 5382, [1917] 2 
W.W.KR. 242; 36 D.L. R. 266.—CAN. 


PART V. SECT. 2, SUB-SECT. 7.—C, 


r. Owner domiciled abroad—Pro- 
perty within the provinec.}—Succession 
duty is payable upon deposit. receipts 
issued by banks in this province, 
payable here to a person whose domi- 
cile was in a foreign country at the 
time of his death.—A.-G. FOR ONTARIO 
v. NEWMAN (1899), 31 O. Rt. 340; affd. 
O. L. R. 511.—CAN. 


.]— Succession duty 
is payable upon money, on deposit in 
a bank in this province, belonging to a 
person domiciled in a foreign country at 
the time of his death. Re McDoNALp 
(1902), 9 B. C. R. 174.—CAN. 


‘ .]— Mtges. on land 
in Alberta made by pcrsons resident 
there & payable there & executed in 
form perived by the Land Titles 
Act of Alberta, although under seal 
which is not required, & registored 
under said, Act, are “ situato within 
the province ’’’ of Alberta & subject 








to succession duty there notwith- 
standing that they were held by une 
who was domiciled & died in Ontario 
where he kept a duplicate executed 
copy of each mtge.—K. v. TORONTO 
GENERAL TRUSTS CORPN., [1919] 2 
W. W. R. 354; 46D. L. R. 318; [1919] 
A. C. 679.—CAN., 


a. ——.]-—-Succession 
does not appl 





Act, 
in respect of the 
movable property of persons not hav- 
ing an Indian dornicile. — MILLER v. 
ADMINISTRATOR-GENERAL OF BENGAL 
(1876), I. L. R. 1 Cale. 412.— IND. 

b. -J-—F. died in 1883, 
being at the time domiciled in Kngland, 
& leaving movable property in Cape 
Colony, which be bequeathed to his 
wife for her life & after her death to 
his fourchildren. One of these children, 
A., was at the time of the death of 
the widow a minor domiciled in Cape 
Colony, & succession duty was paid 
on his behalf to the Colonial Govern- 
ment :—Held: aa Colonial Succession 
Duty depends upon the law of situs 
(Act 5 of 1864, 8. 1, Cape), the Colonial 
Duty was properly paid.—FLETCHER'S 
ESTATE v. FLETCHER’S ESTATE (1909), 
268. C. 303; 19 C. T. R. 621.—S8. AF. 


c. Settlement by will in English 








form—Owner domiciled abroad—Fund 
in England.J—-A person domiciled in 
U.S.A. executed a bond of provision 
in the scottish form by which he bound 
himself to pay, to four trustees, three 
in Scotland, & one in Canada, for 
behoof of his children, reserving his 
own liferent, the sum of £3,000, & 
he assigned in security his righta & 
interests in certain funds, which 
formed part of a_ British succession 
which had accrued to him. At his 
death all his children were domiciled 
in America, or elsewhere abroad, but 
the fund stood invested by the trustees 
in Scottish heritable security :—Held : 
the children were liable in payment of 
succession duty apen their respective 
shares, the fund ing in the United 
Kingdom.—-LITTLEDALE’S TRUSTEES Vv. 
LORD ADVOCATE CTES2), 10 R. (Ct. of 
Sess.) 224; 20 Sc. L. R. 161.—SCOT, 

d.-——_—- -———- 1——- ———.] ——- DUNCAN’s 
TRUSTER v. M‘CRACKEN (1888), 25 
Sc. L. R. 551.—SCOT. 

e. Settlement by deed in English 
form—Fore settlor domiciled in 
IEngland—F und invested in England. }— 
LORD ADVOOATE v. GIBSON (1882), 20 
Se, L. R. 161.—SCOT. 


{. Property outside the province— 
H 2 
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Sect. 2.—The succession. Sub-sect. 7, 


In 1846 he came to England & was admitted at 
Caius College, Cambridge, & graduated in 1850. 
In the interval he visited Scotland for a few weeks. 
He was ordained & held a cure in England for a 
short time. He then went to the United States 
é& was a professor in Virgina, & afterwards in 
Kentucky. In the meantime he re-visited New 
Brunswick. In 1854 he became a professor in 
Ohio. He remained away from England about 
6 years. In 1856 he resided a short time at 

Jambridge. In 1863 he ceased to be a member 
of the college. From 1856 until 1864, with the 
exception of a few months’ visit to Rouen, he 
resided at various places in England, where he 
undertook temporary duty as a clergyman on 
several occasions, but had no other occupation. 

n 1864 he again went to the United States, but 
in consequence of the continuance of the civil 
war, he returned to England the following year. 
In 1865 he had a paralytic stroke, & subsequently 
travelled to various places in England for the 
sake of his health. In the summer of 1869, his 
health having become worse, he went to reside at 
Ventnor, where he died in the following December. 
The testator made his will shortly before his death. 
& after giving a few pecuniary legacies to persons 
resident in America, he bequeathed the residue 
of his property, which consisted solely of personal 
estate, to English trustces upon trust to invest the 
same, & apply the income in payment of an annuity 
to his housekeeper for her life, & the balance for 
the maintenance of her daughter, pltf. in the suit, 
with an ultimate trust of the entire capital in 
favour of pltf. During the period from testator’s 
return to Hngland until his death he wrote various 
letters expressing his preference for the American 
climate & people, & his intention of returning 
to America to spend the remainder of his life :— 
Held: the testator was domiciled in New Bruns- 
wick, & therefore the legacy duty was not payable, 
but succession duty would become payable in 
respect of the trust fund to the extent of the 
increase of benefit which would accrue to pltf. on 
the death of the annuitant.—THOMPSON v. BIRCH 
(1876), 42 J. P. 33) 5 on appeal, [1876] W. N. 278, 
C. A. 





727. —--- -—— Fund abroad — Transmitted 
to English trustee.|—A.-G. v. CAMPBELL, No. 719, 
ante. 

728. ——-- -—— Death before fund trans- 





mitted to English trustees.|—-(1) By a marriage 
settlement executed in England the husband 








Testatur domiciled within province.}— 
It is wllra vires the Legislature of 
Ontario to tax property not within 





without the province & which had 
never been brought within the pro- 
vince.—He Succession Dury Acr & 


EsratTE AND OTHER Deatn DUTIES. 


assigned to trustees (all domiciled & resident in 
England) an English policy of assurance, effected 
on his own life for £2,000, payable at the expiration 
of six moths after his death, & a sum of 
£1,047 3s. 8d. Consols, & covenanted to pay to 
the trustees within three years the sum of £1,000 ; 
& it was declared that the policy monies & the 
£1,000 should be held upon trust for investment 
& payment of the income to the wife for life, 
& then to the husband for life, & then for division 
among the children of the marriage. The husband 
died within three years, having been at the time 
of his marriage, & thenceforth, up to the time of 
his death, domiciled in New South Wales. The 
wife survived only three months, & left one child, 
pitf., who was also domiciled abroad. At the 
time of the wife’s death neither the policy moneys 
nor the £1,000 covenanted to be paid to the 
trustees of the settlement had been paid to them :-—— 
Held: succession duty was payable by pltf., on 
the funds to which he became entitled under the 
settlement. 

(2) By his will the husband appointed trustees 
& exors. in New South Wales to collect his 
residuary estate (which was all locally situate 
in that country), & transmit the same to trustces 
& exors. in England, who were to invest the funds 
so transmitted in Government funds or real 
securities, & pay the income to his wife for her life, 
& after her death to divide the same among 
the children. At the time of the wife’s death no 
part of the residuary estate had reached the 
hands of the English trustees, but large remittances 
were afterwards made to them:-~-Held: no 
succession duty was payable by the pltf. on the 
funds to which he became entitled under the will. 

(3) Semble: when a person, whether an alien 
or a British subject, succeeds tu property under a 
British settlement, vested in British trustees, he 
is liable to pay succession duty, whether the settle- 
ment be made by an alien or a British subject, & 
whether the settlement be made by deed or will, 
wherever the property may be locally situated. — 
Lyann v. yarn (1872), lL. R. 15 Eq. 1; 42 
LJ. Ch. 1953; 2717. T. 530; 21 W. BR. 34. 
Annotations :—As to (1) Consd. A.-G. v. Jewish Coloniza- 


tion Assocn., [1900] 2 Q. BK. 556. As to (3) Refd. Ke 
Cigala’s Settlmt. Trusts (1878), 7 Ch. D. 351. 


729. Settlement by deed in English form-— 
Property situate abroad—Settlor domiciled abroad.] 
—LYALL v. LYALL, No. 728, ante. 

730. .|—A.-G. v. FELCE (1894), 
10 T. L. BR. 337; 38 Sol. Jo. 310, D.C. 


Annotation :—Refd. A.-G. rv. Jewish Colonization Assocn., 
[1901] 1 K. B. 123. 


Province of Nova Scotia, at the date 
of his death was possessed of $90,351 
deposited in the New _ Brunswick 














the province; Succession Duty Act, WALKER, [1922) 1 W. W. BR. 803: branch of the Bank of British Nort 

1897, doos not include within its 63 D. L. R. 397.—CAN. America, the head office of which rain 
scope sane properties locally k. ——.J]— Under Succession London; & the amount was paid to 
situated outside the province of Duty Act, 1893, the Province cannot is executors after they had obtained 


Ontario which testator, a domiciled 
inhabitant of the province, had trans- 
forred in his lifetime with intent that 
the transfers should only take effect 
after his death.—WoopRuFrr v. A.-G. 
FOR ONTARIO, [1908] A. C. 508.—CAN. 


gs. .J—Neither Quebec 
Succession Duties Act, 1906, nor 
Succession Duties Act, 1892, of that 
Province imposes any duty upon the 
transmission of movable property out- 
side the Province.—CoTron vt. R., 

h. -]—Succession duties 
are payable under Succession Duty 
Act, 1911, by virtue of the maxim 
mobilia sequuntur personam, in respect 
of agreements for the sale of land & OB. 
promeeory. notes, the ownor of which 

ied domiciled {n the province but 
which were made, & were payable, 








lL 


Beneficiary 
vince.|—The 








succession dut 
c. 
C.R *° 


vicil of 


collect a tax or duty upon shares of 
stock in corpns. hone. head offices Held 
are not in the Province or upon money 
on deposit outside of the Province as 
such property cannot be said to be 
situate in the Province,” although 
rie cecoeeed was a resident & died 
cre.—-fe CAMPBELL’S ESTATE, 
C. L. T. Oce. N. 433.—CAN, oy ae 


Proceeds of life nolicy— 
domiciled within tie ro: 
proceeds 
payable at death without the province 
are not liable, in the hands of a bene- 
n the province, to 
under R. S. B. C., 
175.—Re LEMPLETON (1898), € 


ficiary domiciled i 


- Property within the province— 
“ owner 
Festator, resident & domiciled in the 


ancillary probate in New Brunswick :— 

; the executors were liable to 
pay succession duty.—R. v. Lovirr, 
{1912] A. C. 212.—CAN. 


n.—— Simple contract debt— 
Specialty debt.J-—-M. had his domicil 
in Man. & had erected elevators for L., 
also domiciled in Man., on lands 
belonging to C. P. R. Co., in Sask. 
Until fully paid for the buildings were 
to remain the property of M., who was 
to retain possession & operate the 
elevators & all net revenues were to 
be applied in reduction of the price. 
M. also owned lands in Sask. known as 
the ‘' K. Lands,”’ which he had agreed 
to sell to purchasers under agreements 
under seal, in his possession in Man. at 
the time of his death, by which he 
remained owner until they had been 
fully paid for & then the lands were tu 


of a life policy 


immaterial, }— 


Part V.—Succession Durty. 


JEWISH 


— ee 





731. —— }—A.-G. vu. 
COLONIZATION Assocn., No. 714, ante. 


7182. Settlor domiciled in England.!|— 
The word ‘ property ” in 1853 Act. s. 2, includes 
foreign movable property—as, for instance, funds 
or shares of a foreign government or trading corpn. 
—comprised in a British settlement, vested in 
trustees subject to British jurisdiction, & recover- 
able by action in a British Ct. The mere fact of 
a person beneficially entitled under a settlement 
being a foreigner is not sufficient to exempt him 
from payment of succession duty. 

By an English settlement executed in England 
on the marriage, in 1838, of an English lady with 
a domiciled Italian, the lady assigned certain 
property belonging to her consisting of French 
Rentes, shares in the Bank of France, & English 
govt. securities, to four trustees, of whom one was 
an Italian & the other three were English, upon 
trusts, after the death of the survivor of the 
husband & wife, for the children of the marriage. 
The settlement contained provisions usually 
inserted in English settlements, including a power 
for the trustees to reinvest in British or French 
securities. From the date of the marriage until 
their deaths the husband & wife resided in Italy. 
The Italian trustee having died, an English 
trustee was appointed in his place. The husband 
survived the wife & died in 1877, leaving two 
children, the only issuc of the marriage, the several 
trust funds being then in the names of four 
English trustees. Both the children being 
domiciled Italians, the question arose whether, 
under 1853 Act, duty was payable on their 
succession to their father in respect of the French 
Rentes & bank shares :—Held: succession duty 
was payable, inasmuch as the settlement was a 
British settlement, the trustees or persons having 
the legal ownership were subject to British 
jurisdiction, & the forum for deciding any claim 
by the children in respect of the trust funds was 
a British Ct.—-Re CIGALA’s SETTLEMENT TRUSTS 
(1878), 7 Ch. D. 351; 47 L. J. Ch. 166; 88 L. T. 
439 ; 26 W. RB. 257, 
Annotations :—Folld. A.-G. 








v. Feleo (1894), 10 T. L. R. 
337. Consd. <A.-G. v. Jowish Colonization Assocn., 
[1901] 1 K. B. 123. Refd. ge Smyth, Leach v. Leach, 
“1898] 1 Ch. 893; A.-G. v. Johnson, [1907] 2 K. B. 885. 
“entd. Colquhoun v. Brooks (1887), 19 Q. B.D. 400. 
733. Exercise of general power of appointment 

—-Appointor domiciled abroad—Appointees liable 
to duty.|—(1) 1853 Act, s. 4, does not restrict the 
operation of the duty as regards appointments 
to cases where the powers are created by wills 
taking effect, or by settlements made after the 
commencement of the Act. 

(2) Personal property appointed under a general 
power & not coming within sect. 4 ought not to be 
treated as the property of the donee, so as to 
be, in the case of the donee being domiciled 
abroad, exempt from succession duty. 


bo conveyed to the purchasers. The 
agreements contained no_ specific 
covenant to pay the price of the lands : 
—Held: (1) the debt duc under the 
contract with L. constituted property 


situs of personal property liable to 
succession duties on the death of the 
owner the rule to be applied is that 
expresscd in the maximum mobilia 
seguuntur personam. 
of the Royal Bank is in Montreal, but 
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(3) The Act applies to a succession under a 
British settlement to British property vested 
in British trustees, & falling under the jurisdiction 
of a British Ct., although the persons entitled are 
aliens domiciled abroad. 

(4) It seems to me therefore that the true 
construction of this section [sect. 4] is to refer the 
words ‘‘ taking effect ’’ to the power & not to the 
disposition of the property (TURNER, L.J.).— 
Re LOVELACE (1859), 4 De G. & J. 340; 28 
L. J. Ch. 489; 33 L. T. O. S. 230; 5 Jur. N.S. 
694: 7W.R. 575; 45 E. R. 131, L. JJ. 
Annotations :—As to (1) Refd. 4.-G. v. Upton (1866), L. 2. 1 

Exch. 224. As to (2) Refd. Re Chapman's Trusts (1865), 

2 Hem. & M. 447. As to (3) Consd. Ite Wallops Trust 

(1864), 1 Do G. J. & Sm. 656; Lyall v. Lyall (1872), 

L. R. 15 Kq. 1; A.-G. v.. Jewish Colonization Assocn., 

{1901] 1 K. B. 123. Refd. Wallace v. A.-G., Jeves v, 

Shadwell (1865), 1 Ch. App. 1; #te Badart’s Trus ay 

39 L. J. Ch. 645; Re Cigala’s Settlint. Trusts (1878), 

7 Ch. D. 361. As to (4) Consd. Charlton v. A.-G. (1879), 

2 AUS Cus. 427; A.-G. v. Mitchell (1881), 6 Q. B.D. 

548, 


734, —-— —--—,|—A marricd woman, 
domiciled abroad, exercised by her will a general 
absolute power of appointment, given to her by the 
will of her father, over property situate in England : 
—Held: legacy duty was not, but succession duty 
was, payable by the appointees.—/te WALLOP’S 
Trust (1864), | De G. J. & Sim. 656; 3 New Rep. 
679; 3831. J.Ch. 351; 10L.T.174; 10 Jur. N.S. 
328; 12 W. R. 587; 46 i. R. 259, 1. JJ. 
Annotations :-—Apld. A.-G. v. Blucher de Wahlstatt (1864), 

3H. & ©. 374. Folld. 22e Capdeviello (1864), 6 Now Rep. 
15. Consd. Re Chapman’s ‘Trusts (1865), 2 Hem. & M. 
447; A.-G. v. Jewish Colonization Assocn., (1901) 1 
Ke B. 123. Refd. Wallace v. A.-G., Joves v. Shadwell 
(1865), 1 Ch. App. 1; Re Badart’s Trusts (1870), b. Lt. 10 
Kq. 288; Lyall v. Lyall (1872), L. R. 15 Eq. 1. 


Compare Part VI., Sect. 2, sub-sect. 3, post. 


Lr 


D. Domicil of 8 
Sec, generally, CONFLICT OF LAWs, Vol. XI. 
735. May be abroad.|--/te LOVELAVE, No. 733, 
ante. 


736. ——-.]—He Baparr’s Trusts, No. 725, 
ante. 

737. -———.|—-A.-G. v. CAMPBELL, No. 719, ante. 

738. ——— British settlement—-Property vested 


in British trustees.|}—LYALL v. LYALL, No. 728, 
ante. 





739. .j—e CIGALA’S SETTLEMENT TRUSTS, 
No. 732, ante. 
740. ——.]—-A.-Gi, v. FeLcE (18094),10 T. TL. KR. 





337 ; 38 Sol. Jo. 310, D. C. 
Annotation :-—Refd. A.-G. v. Jewish Colonization Assocn., 

11901] 1 K. B, 123. 

741, Company registered in England—Principal 
business carried on abroad.|-—-A.-G. v. JEWISH 
COLONIZATION Assocn., No. 714, ante. 

Nationality of settlor or person entitled.|—Sce 
Sub-sect. 8, post. 


where the head office is located.-— 
SMITH UV. PROVINCIAL TREASURER FOR 
oF NOVA SCOTIA (1919), 
47 D. L. R. 108.— 


Owner doniciled within 


PROVINOE 
58 8S. C. R. 570; 
The head office CAN, 


within Man. &, as such, was liable for 
succession duty; (2) under the agrec- 
ments for sale of the ‘‘ K. Lands ”’ 
they wore specialty debts which, as 
such, constituted property within Man. 
& were liable for succession. vi there. 
—Re MUIR Estate (1915), 28 W. 
358; 6 W. W. R. 995; 18 D. L. KR. 
144: 24 Man. L. R. 310; 518.C. R. 
428.—CAN. 

ate Shares of stock-—~Registered 
within province.}—To determine the 


L. XH. 
L. R 


under sect. 43 of ‘‘ Bank Act ’’ a share 
registry office has been established in 
Halifax, where all shares owned by 
ee residing in Nova Scotia must 

e registered & all transfers made :— 
Held: if the maxim mobilia sequuntur 
personam cannot be applied, the situs 
of shares of the stock of the bank 
transmitted by death of the owner, 
a resident of Halifax, is in the place 
of registration, rather than in the place 


Ag epee ge domiciled Chinaman died 
n British Columbia leaving legacies 
to each of his wives. to whom be was 
lawfully married in China while 
domiciled there :—Jicld: succession 
duty was payable without recognition 
of either of said logatces as lawful wife 
of deceased.-—I2e Succussion Dvuvry 
AcT, Re LuR CHEONG, [1923] 1W. W.H, 
oe D. L. RB. 52; 31 BG. RR, 437. 
—CAN. 
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Sect. 2.—The succession: 
Sub-sects. 1, 2 & 3.] 
SuB-sEcT. 8.—NATIONALITY OF SETTLOR OR 
SUCCESSOR. 

742. Successor—May be alien—British settle- 
ment—cControlled by British trustees.|—Re LOvE- 
LACE, No. 733, ante. 

743, —— —— ——— ——.|—-LYALL v. LYALL, 
No. 728, ante. 

744 


Sub-sect. 8. Sect. 3: 


SETTLEMENT Trusts, No. 732, ante. 
“G. uv. FELCE 
(1894), 10 T. L. R. 337; 38 Sol. Jo. 310, D.C. 
Annotation :—Refd. A.-G. v. Jewish Colonization Astocn., 
[1901] 1K. LB. 123. 
746. Settlor—May be 
Trusts, No. 725, ante. 


alien.J|—J?e BADART’S 





747. ——.]—LYALL v. LYALL, No. 728, 
ante. 
748, —— ——.|—A.-G. v. FELCE (1894), 10 


T. L. R. 337; 38 Sol. Jo. 310, D.C. 
Annotation :-— Refd. A.-G. v. Jewish Colonization Assocn., 
{1901} 1 K. B. 123, 


749. J—A.-G. v. 
TION ASSOCN., No. 714, ante. 


JEWISH COLONIZA- 








Sect. 3.—EXCEPTIONS FROM CHARGE OF 
DUTY. 


SUB-SECT. 1.—INTERESTS SURRENDERED, 
DESTROYED OR TRANSMITTED. 

See 1853 Act, ss. 14, 18. 

750. Transmission of interest—By death before 
possession acquired.|—SoLiciroR-GENERAL v. LAW 
REVERSIONARY INTEREST Society, No. 797, post. 

51. —_— ——— Whether one duty only payable. ] 
—A.-G. v. CLEAVE, No. 380, ante. 

752. Succession destroyed—-By destruction of 
settlement—Sale by court of settled estates.|—Re 
WARNER’S SETTLED ESTATES, WARNER TO STFEL, 
No. 860, post. 

753. By exercise of power of appointment 
—Creating new title.|—(1) By a settlement made 
by a father on the marriage of his son, who was 
a party to the deed, an estate was conveyed by the 
father to trustees to such uses as the father & son 
should by deed jointly appoint, & in default of 
& until such appointment to the use of the father 
for life, & after his decease to the son in fee simple 
in case he should survive his father; but if he 
died in the lifetime of his father leaving a son who 
should attain the age of 21 years, then to the use 
of that son, &, if there was no such son who 
attained the age of 21 ycars, then to the settlor 
in fee simple. By a subsequent decd the settlor & 
his son, in exercise of the power of appointment 
in the settlement jointly appointed the estate 
to the son in fee. On an information claiming 
succession duty :—Held: the son took the estate 
by a new title under the deed of appointment, & 
not by a succession the title to which had been 
accelerated by the surrender or extinction of any 
peep Interest within 18583 Act, s. 15, & succession 

uty was not payable. 





EstaTE AND OTHER DeatH DUTIEs. 


(2) It was urged that the power of 9 ean ae 
ought to be regarded as a superadded work of 
disposition of the property which is subject to the 
power. There may be cases in which such a view 
may properly be taken, & I have no wish to pre- 
judge them; but the power in this case appears 
to me to be of a wholly different kind, & to have 
been intended to enable the donees to create 
estates which could not possibly be derived from 
those vested in them in default of appointment 
(STIRLING, L.J.). 

(3) The execution of the power could not have 
the effect of accelerating the succession created 
by the settlement, since its effect was to annul 
& defeat that succession altogether & substitute 
for it the estate created by the execution of the 
power... For the same reason there was no 
acceleration by virtue of the surrender or extinction 
of any prior interest. The execution of the power 
no doubt extinguished the life interest of [the 
father] under the settlement. But it equally 
extinguished the succession under that disposition ; 
& the estate given to [the son] by the execution 
of the power was not only an estate given by a 
different title... but was in itself a different 
interest (COLLINS, M.R.).—A.-G. v. SFLBORNE 
(EARL), [1902] 1 K. B. 388; 71 L. J. K. B. 289; 
85 L. T. 714; 66 J. P. 182; 50 W. JR. 210; 18 
T.7. R. 1115 46 Sol. Jo. 103, C. A. 

Annotations :-—As to (3) Refd. Z?c Bath’s Settimt., Thynne 
’, Stewart (1914), 111 L. T. 153. Generally, Mentd. Re 
Walpole’s Marriage Settimt., Thomson 1. Walpole, [1903] 
1 Ch. 928; Tremayne v7, Rashleigh, [1908] 1 Ch. 681; 
Northumberland v. I. R. Comrs., [1911] 2 K. B. 343; 
A.-G. v. Milne, [1914] A. C. 765; Re Rushe, Warre v. 
Kush, [1922] 1 Ch. 302. 


Exercise of power of appointment as acceleration.| 
—Sce Sect. 6, sub-sect. 2, post. 


SUB-SECT. 2.—WHEN SUCCESSOR ALSO 
PREDECESSOR. 
Sce 1858 Act, s. 12. 
Resettlement of entailed property—Remainder- 
man the predecessor—As to own succession.|— 
See Sect. 2, sub-sect. 5, B. (c), ante. 


SUB-SECT. 3.—CONTRACT MADE FOR VALUABLE 
CONSIDERATION. 

See 1853 Act, ss. 7, 17, 20. 

Consideration generally, see CONTRACT, 
XIIL., pp. 172-234, Nos. 1270-1936. 

754. General rule.]— The consideration of 
marriage is not a valuable consideration in money 
or money’s worth within 1853 Act, s. 17, & a 
jointure rentcharge settled in consideration of 
marriage is therefore not exempt from duty. 
Nor is the release by the lady of a bare possibility 
of future dower or freebench a sufficient considera- 
tion to exempt the jointure from duty. 

On the marriage of B. with N. real estates were 
limited by the father & elder brother of B. to 
the use that N. might, in case she survived B., 
receive during her life for her jointure, in lieu 


Vol. 


PART V. SECT. 2, SUB-SECT. 8. | of his death in the foreign country, , 151.—SCOT. 


q. Settlor — May be alien—DPro- 


cannot be enforced except by his 


r. Succession Duty Act 1883, 


perty which can be administered onl personal reprosentative in Ontario, & » 17S h tion—-Setilement 
im the province.|—Payment of duty succession duty is payable there in jn ESP a of marriage.}—A settlu- 
under Succession Duty Act is based bad a of the amount covered by thom. mont in consideration of marriage & 
able Sipon Mas duty is pay- 1904 ero wate SZYMAN money or money’s worth is not within 
roperty whieh can . « dd . a j . . e t 

be ‘administered. only i 511.—CAN. the exemption in Succession Duty Act, 


properly 

Ontario. Payment of non-negotiable 
deposit receipts, payable after notice 
at branches in Ontario of Canadian 
banks, held by a foreigner at the time 


PART V. SECT. 8, SUB-SECT. 3. 


7641. General rule.}—LORD ADVOCATE 
v. Fiv— (Karz) (1883), 21 Se. L. lt. 


1853, 8. 17.—A.-G. FoR IRELAND v. 
Re THDONNELI [1896] W. N. 141.— 


oo . JA SOlady on 


s R 
her husband’s death became entitled 


Part V.—Succession Durty. 


& satisfaction of dower_& thirds, a yearly rent- 
charge of £800, to be issuing thereout, without 
any deduction or abatement whatsoever on account 
of or in respect of any taxes, charges, impositions 
or assessments already taxed, charged, assessed 
or imposed, or thereafter to be taxed, charged, 
assessed or imposed on the hereditaments, or on 
the annual rentcharge or on N., or her assigns, 
in respect thereof, by authority of Parliament, 
or otherwise howsoever. The marriage took 
effect, & B. died after the passing of the Act, 
in the lifetime of N.:—Held: (1) the jointure was 
a “ succession ’’ within sect. 2 of the Act, & (2) it 
was not exempted from duty by sect. 17 of the 
Act; as between N. & the estates charged with 
the jointure, she was entitled to receive it free 
from succession duty. 

(3) In framing the Act the word ‘ succession ”’ 
was adopted for the purpose of denotinge any 
property passing, upon death, from one person to 
another, by virtue of any gift or descent, or of any 
contract, not being a bond fide contract of purchase 
or loan. Money or property, the right to receive 
or possess which might arise upon death, under a 
contract made bond fide in return for other money 
or property, was not, as between the contracting 
parties, to be treated as a succession. But it 
was not intended to exempt property arising upon 
death under contracts for valuable consideration 
generally (LORD WESTBURY, C.). 

(4) A contract to be excepted must be bond fide 
made in consideration of money or money’s 
worth, words which appear to have been selected 
for the purpose of excluding the consideration of 
marriage (LORD WESTBURY, C.). 

(5) The essential requisites of a contract which 
is not to create a succession, are clearly defined 
by sect. 17. First, it must be a contract by one 
person to pay money or money’s worth to another ; 
secondly, it must be made bond fide for a valuable 
consideration existing in money or money’s 
worth, the contract creating personal liability 
between the contracting parties; &, thirdly, such 
a contract is prevented from creating a succession 
only as between the contracting parties, for all 
that sect. 17 does, is to declare that there shall be 
no relation of predecessor & successor between the 
person bound to pay, & the person entitled to 
receive. —FLOYER v. BANKES (1863), 3 De G. J. & 


Sm. 306; 3 New Rep. 16; 33 L. J. Ch. 1; 9 
L. T. 353; 27 3. P. 743; 9 Jur. N.S. 1255; 12 
W.R. 28; 46 E.R. 654, L. C. 


Annotations :—Aas to (2) Refd. Re Kgmont’s Settled Estates, 
Lefroy v. Egmont, {1912} 1 Ch. 251. 4s to (3) Folld. 
.G. v. Wolverton, [1896] 2 Q. B. 389. d. Fryer v. 
Morland (1876), 3 Ch. D. 675. 48 to (4) Folld. A.-G. ». 
Wolverton (1896), 2 Q. B. 389. Refd. A.-G. v. Sandwich, 
[1922)2K. 8.500. Generally, Mentd. Gleadow v. Leetham 
(1882), 62 L. J. Ch. 102. 


-|— A conveyance or assignment by 
way of bond fide sale does not create a succession 
within 1853 Act. Where the purchaser of a 
reversionary life interest in settled property had 
contracted to sell it to D., the tenant for life in 
possession, in consideration of a sum of money paid 
down & a further sum payable on the death of 
D., secured by a charge on the reversion :—Held : 
(1) there was no ‘“‘ succession ”’ created within the 
meaning of sect. 2 of the Act, & no duty would 
be payable on the death of D. in respect of the 
said charge. 

(2) If we look at the whole scope of the Act 





to payment of an annuity of £3,000 
rovided to her by her husband’s 
ather in her ante-nuptial contract 
of marriage. She claimed exemption 
on the ground that the annuity had 
been granted for a valuable considera- 


viz. 


tion set forth in the marriage contract, 
(1) the settlement by her father 
of £10,000 upon the spouses & children 
of the marriage, & (2) her renunciation 
of jus relictas & terce :—Held ; 
provision by the lady’s father waa not 
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& its meaning generally, it does appear to me, 
unless I find very distinct words in the Act to 
say it applied to an ordinary case of purchase 
out & out, that is not a transfer of existing 
successions, when of course there are provisions 
that the purchaser shall be in the same position 
as the vendor, that I should be going against what 
I conceive to be the purview of the whole of the 
Act, to say that a conveyance or assignment on 
bond fide sale was within it at all. Therefore I 
approach the Act with the impression that it is 
not intended to impose a new tax on alienations 
(JESSEL, M.R.). 

(3) It is a very odd thing that those words 
{of sect. 2, 1853 Act] do not say ‘‘ in possession ~ 
That is what the Act means, ‘‘ By reason whereof 
any person has, or shall become beneficially 
entitled to any property in possession,’ but it 
does not say so. A man becomes beneficially 
entitled to property in one sense undoubtedly 
before he gets into possession. But the Act 
obviously means possession; & it says ‘‘ the term 
‘ succession ’ shall denote the person so entitled, 
& the term ‘ predecessor’ shall denote a settlor, 
disposer, testator, obligor, ancestor, or other 
person from whom the interest of the successor is 
or shall be devised”? (JESSEL, M.R.). 

(4) There is a series of decisions which seems to 
confirm the view I take of the Act, that is to say, 
cases where a disposition was made by the pur- 
chaser on a purchase. The question arose who 
was the predecessor ? & it was held that if a man 
bought for valuable consideration, either money 
ormoney’s worth, &, instead of taking a conveyance 
to himself direct, took a conveyance by way of 
settlement on himself & others in succession that 
he was a settlor, that is, that the title was derived 
from the purchaser & not from the vendor 
(JESSEL, M.R.) 

(5) I must read the words “ policy of insurance ”’ 
there {sect. 17 of 1853 Act], to mean a policy of 
insurance effected in the ordinary way in considera- 
tion of a premium or premiums. Jf that is so, 
that is a contract no doubt for money. It is a 
purchase of a reversionary sum in consideration of 
a present payment of money, or as is generally 
the case, on the payment of an annuity during the 
life of the person insuring. It is clearly a contract 
which could not fairly be described, as I read it, 
as a disposition of property at all, because a mere 
covenant to pay money is not a disposition of 
property in the ordinary sense (J ESSEL, M.R.). 

(6) The object of sect. 7 is plain enough. If 
is to prevent a man conveying the fee, reserving 
himself a life interest. It excepts a bond fide 
sale, & of course the argument was, if all bond fide 
sales are excepted, why were the words “ not being 
a bond fide sale”? putin ? I am unable to say why. 
I cannot read those words to mean anything 
more than that any attempt gratuitously to 
reserve a life interest to the original owner shall 
be deemed to create a succession (JESSEL, M.R.).— 
FRYER v. MORLAND (1876), 3 Ch. D. 675; 45 
L. J. Ch. 817; 35 L. T. 458; 41 J. P. 86; 25 
W. R. 21. : 
Annotations :—As to (1) Refd. A.-G. ». 


Hawkins, [1901] 


1 K. B. 285. As to (2) Apld. A.-G. v. Dowling eee , 
5 Ex. D. 139. Ae to (3) Refd. A.-G. v. Charlton (1877), 
2 Ex. D. 398. As to (4) Refd. A.-G. v. Montefiore 


: 1888), 
21 Q. B.D. 461; A.-G. v. Wolverton, [1896] 2 Q. i iY 
As to (6) Distd. A.-G. v. Brown (1897), 77 L. 1. 591. Refd. 
Crossman v. R. (1886), 18 Q. B. D. 256. 


&@ consideration for the granting of the 
annuity in the sense of the Act, & 
(2) the renunciation of jus relictas & 
terce wag not a valuable consideration, 
the husband at the date of the marriage 


(1) the 
contract having neither heritable or 
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Sect. 8.—Exceptions from charge of duty: Sub-sects. 
3, 4, 5, 6, 7 & 8.) 


756. 1853 Act, s. 17—Scope of the section—Not 
confined to relation between debtor & creditor.]-— 
(1) The words of the above sect. apply to all 
contracts, & exempt them from duty; & the 
funds of a tontine becoming divisible are within 
that sect., so that the Crown is not entitled to 
duty; such division, however, would not affect 
any devolution or disposition after the commence- 
inent of the Act. : 

(2) In the case of a father who had subscribed 
for one share in the tontine in the names of his 
three infant children, two of whom died before the 
Act came into operation, the ct. decided that there 
was no succession at all in the surviving child, 
who took in his own right only that which had 
been given to him before the Act came into opera- 
tion. 

(3) The above sect. is not confined to cases 
where the relation of debotr & creditor exists 
between the parties, but extends to every case 
of a contract bond fide for valuable consideration 
in money or money’s worth for the payment of 
money or money’s worth after the death of 
another person. 

(4) No duty can attach in respect of what arises 
simply & merely from the contract; & that this 
was what was intended by the legislature is 
more plain when it is observed that express 
provision is made for the duty attaching upon any 
disposition or devolution of the moneys payable 
under the contract, thus pointedly marking the 
distinction between the disposition created by the 
contract & the disposition of moneys payable 
under the contract (TuRNER, L.J.).—OLDFIELD 
v. PRESTON (1861), 3 De G. F. & J. 398; 31 
L. J. Ch. 256; 5 L. T. 650; 8 Jur. N. S. 107; 
10 W. R. 257; 45 E.R. 932, 0. J. 

757. Disposition created by contract— 
Disposition of moneys payable under contract— 
eee ae v. PRESTON, No. 756, 
unte. 

758. —-— Must be no relation of predecessor 
& successor.) —ILovER v. BANKES, No. 754, ante. 

759. Contract not creating succession—Requi- 
sites of.|—FLovrenr v. Bankrs, No. 754, ante. 

760. ——— Benefit payable under a tontine.]— 
OLDFIELD v. PRESTON, No. 756, ante. 











761. Marriage.|—-FLoyEeR v. BANKEs, No. 
704, ante. 
762. Jointure rentcharge in lieu of dower.] 


—FLOYER v. BANKuES, No. 754, ante. 
763. Sale by purchaser of reverslonary life 
interest—In settled property—To tenant for life 
in possession.|—IFryer v. MORLAND, No. 755, ante. 
764. ——— Purchase of reversionary property— 
——By trustees of will.|—By the will of X. ecclesi- 
astical leaseholds for lives of which Y.’s was the 
last, were settled upon trusts for Y. for life & 
over. A. having acquired the life interest of Nw 
bought the reversion in the leaseholds from the 
Ecclesiastical Comrs., & had been held to have 
urchased as trustee for the persons entitled under 
he will of X. Part of the land was represented 
by a sum paid into ct. as compensation by a public 
body which had taken it under statutory powers. 
After the death of Y. the equitable interest under 
the will of X. had become vested absolutely in 
B., who, after satisfying A.’s lien for purchase 
movable estate.—-Lorn ADVOCATE v. 


SIDQWIOK (1877), 4 R. (Ct. of Sess.) 815 ; 
14 Sc. L. . 522,.—SCOT,. 


t. Leases at rack rent.}—A.-G. ov. on 
LONGFORD, {1909} 2 I. R. 436.—IR. 





a. Exemption 


devise 


PART V. SECT. 3, SUB-SECT. 4. 


legucy duty—Succession duty pa 


Estate anp OtuHEerR Derats DuTIES. 


money, was entitled to the fund in ct. :—Held: 

.’8 title was, for purposes of duty, a title acquired 
under the will & not by purchase, & succession 
duty was payable as on the death of Y. as pre- 
decessor.—DE RECHBERG v. BEETON (1888), 38 
Ch. D. 192; 57 L. J. Ch. 1090; 59 L. T. 56; 36 
W. R. 682. 

765. ——— Partnership agreement between father 
& son—Whereby son acquired share of business.|— 
The father of applt., who had carried on a business 
for a long time, entered into partnership with his 
son, applt., for a term of years. The son brought 
no capital into the business, but, by the deed of 
partnership, it was agreed that one-third of the 
capital was to be deemed to be the son’s, & that 
the profits were to be divided accordingly. It 
was also agreed that, if the partnership continued 
for the stipulated term, or was terminated by any 
otheg cause, than the death of one partner, the 
son’s share of the capital was to be one half; &, 
if the father died during the term, the son was to 
have the whole business & pay £10,000 to the 
father’s exors.; &, if the son died during the term, 
the father was to have back the whole business 
& pay £15,000 to the son’s exors. The father died 
during the term, & the Crown claimed succession 
duty from the son:— Held: the partnership deed 
was of the nature of a family arrangement, & 
not a sale of the business to the son upon the 
footing of a commercial transaction, & the duty 
was payable.—BrRown v. A.-G. (1898), 79 L. T. 
672; 15 T. L. R. 109, Hf. Lh. 

Annotations :—Retd. A.-G. v. Hawkins, [1901] 1 K. B. 285; 


Lethbridge v. A.-G., [1907] A. C. 19; A.-G. v. Boden, 
11912] 1 K. B. 539. 


SUB-SECT. 4.—-WHERE OTHER DEATH DuTyY 
CHARGEABLE AND EXEMPTED. 

me 1853 Act, s. 18; Finance Act, 1914 (c. 10), 
s. 13. 

766. Payment of probate duty—-Under 1881 Act 
—Upon estate of deceased reversioner—-No suc- 
cession duty payable on death of life tenant.|—A. 
died intestate & without having been married. 
He was entitled to an interest in reversion ex- 
pectant on his father’s death, in a settled fund. 
The father, to whom letters of administration 
of A.’s estate were granted, paid 3 per cent. 
administration duty under above Act, s. 27, upon 
the estimated value of A.’s estate, including the 
above reversionary interest :—Held: the father 
was exempted by above Act, s. 41, from paying 
duty at £1 per cent. in respect of A.’s succession 
to his father, under 1853 Act, s. 10.—Re Hay- 
GARTH’S TRUSTS (1883), 22 Ch. D. 545; 52 L. J. Ch. 
416; 48 L. T. 243; 31 W.R. 316. 

Annotation :—Distd. Kenlis v. Hodgson, [1895] 2 Ch. 448. 

767. Legacy duty payable—Same acquisition 
of same property—Legatee & successor.|—A., 
having a general power of appointment subject 
to a life interest in his sister B., appointed by 
will to C. for life with remainder to such persons 
as B. should appoint. A. died & then B. died in 
C.’s lifetime, having appointed to strangers. 
Then C. died :—Held: B.’s appointees were liable 
to £10 per cent. legacy duty, but the fund was not 
a to succession duty in respect of the succession 
of B. 

Sect. 18 fof 1853 Act] enacts that succession 


frechold farm to F. & directed “ all 
said legacies to be paid free of legacy 
duty ’ :—-Held: not to apply to the 
devise of the farm so as to cover 


legacies from 


able 


of realty.J—After giv 8 es ‘ 
pecuniary legacies, testator dev wed Glare qaty Pia ve PHELAN, 


1914) 11. R. 


Part V.—Succession Dury. 


duty & legacy duty shall not both be payable in 
respect of the same acquisition of the same 
property: & therefore though a person may be 
a& successor, yet if he takes the property also as 
legatee he is not liable to both duties (PAGE- 
Woop, V.-C.).—Re CHAPMAN’S TRUSTS (1865), 
2 Hem. & M. 447; 13 L. T. 144; 11 Jur. N.S. 
708 ; 71 EH. R. 537. 

Annotations :-—Folld. A.-G. v. Littledale (1870), L. R. 5 Exch. 

275. Refd. A.-G. v. Cleave (1873), 31 L. T. 86. 

768. ——— Claim for legacy duty under will 
—Defeats claim for succession duty under settle- 
ment.]—A.-G. v. LITTLEDALE, No. 652, ante. 

769. ——— ——.]—-WOLVERTON v. 
A.-G., No. 660, ante. 

770. Legacy duty in respect of dif- 
ferent persons—Donor of power dying before com- 
mencement of 1853 Act.|—-A.-G. v. MITCHELL, No. 
688, ante. 

771. Succession equivalent to legacy—Exemp- 
tion of legacy from legacy duty—Whether suc- 
sti only payable.|—A.-G. v. FirzJoun, No. 613, 
ante. 

















SUB-SECT. 5.—SMALL SUCCESSIONS. 
See 1853 Act, s. 183; 1889 Act, s. 10 (2). 


SUB-SECT. 6.—PROPERTY NOT YIELDING 
INCOME. 

See Legacy Duty Act, 1796 (c. 52), s. 14; 
1853 Act, ss. 23, 24, 832; 1896 Act, s. 20; 1909- 
1910 Act, ss. 61 (5), 63; Benefices Act, 1898 
(c. 48), 8.1 (1) (b); Fimance Act, 1912 (c. 8), 8. 9. 


SUB-SECT. 7.—MoNtY APPLIED TO PAYMENT 

or Dury. 

Sce 1853 Act, s. 18. 

772. Bequest free from duty—Legacy duty-— 
Succession duty on leaseholds not covered.|—/te 
J ee COCKERELL v. Essex (EARL), No. 535, 
ante. 

773. From all deductions—Jointure— 
Payable free of succession duty.)—FLoYER v. 
BANKES, No. 754, ante. 

774, ——- ——- ——- ~——.]—In 1889 estates 
were settled in strict settlement & heirlooms were 
settled upon trusts to correspond as nearly as 
might be to the uses of the freeholds. Under that 
settlement the seventh Earl of E. became tenant 
for life, & the eighth became tenant for life in 
remainder. The seventh earl died in 1897. 
Under a power contained in the settlement the 
eighth earl granted to his wife a jointure ‘ free 
from all deductions.’’ He died in 1910. Estate 
duty & succession duty on the heirlooms were not 
paid in 1897, & the Crown now claimed the duties 
& interest thereon. The trustees had in their 
hands investments representing capital moneys 





PART V. SECT. 3, SUB-SECT. 7. & boqueathed to 

b. aus, ai free from duty—Addi- 
tional uesis by codicil without 
direction by testator.J—Testator by 
his will gave to a niece $20,000 & to 
another niece $10,000 & directed his 
trustees ‘‘ to pay all succession duty 
out of my said estate, my intention ry 
being that the legacies hereunder 
bequeathed are to be free from _ all 
succession or other duties.” By codicil 
he ratified & confirmed the will ‘in 
every respect save in so far as any 
part is inconsistent with this codicil,” 


808.—CAN, 





not 


nicces the sum of §25,600:—Held: the 
legacies under the codicil were not to 
be paid free of succession duty.—- 
HENDERSON tv. MONTREAL TRUST Co., 
(1923) 4 D. L. ht. 745; : 


, Legacy & st : 
on leyacies & annuities—Succession 
duty on life interest in real property 
covered.]|—Testatrix devised a 
house, in trust for E. for life with 
remainders to K.’s children & devised 
all the residue of ber property, upon 01. 


105 


& rents accrued during the lives of the eighth & 
the present earl :—Held: according to the true 
construction of the settlement & grant the 
succession duty on the jointure must be paid out 
of the capital moneys.—He HEGMONT’S (EARL) 
SETTLED EstTaTrs, LEFROY v. E@Mmont, [1912] 
1 Ch. 251; 811. J. Ch. 250; 106 L. T. 292. 

775. ——- Direction to raise ‘‘net sum ’’— 
Appointed fund.]—The donce of a special power of 
appointment contained in a settlement appointed 
that so much of the stocks & securities held by 
the trustees ‘‘ as shall be sufficient to raise the 
net sum of £2,000” should, subject to the life 
interest therein of the appointor, ‘‘ henceforth 
belong & be vested in’’ E., an object of the power, 
‘““& be held in trust for him’’:—dHeld: the 
appointce took the fund free from succession duty. 
—Re SAUNDERS, SAUNDERS v. GORE, [1898] 1 
Ch. 17; 671. J. Ch. 55; 77 LL. T. 450; 46 W. R. 


180; 42 Sol. Jo. 65, C. A. 
Annotations :—Apld. I?e Coxwell’s Trusts, Kinloch-Cooke v. 
Public Trustee, {1910} 1 Refd. ite Chishulm, 





Ch. 63. t:) 

Goddard v. Brodie, [1902] 1 Ch. 457; 2e Grant, Nevinson 
v. United Kingdom Temperance & General Provident 
Institution (1915), 85 L. J. Ch. 31. 


776. Free from any deduction except 
legacy duty & income tax—-Particular legacy duty 
abolished at time of will—Replaced by succession 
duty.|—te RaAYER, RAYER v. KAYER, No. 264, 
ante, 

7717. ——— Legacy & succession duty payable on 
testator’s death—Includes succession duty payable 
under prior settlement.]—A tenant for life directed 
his exors. to pay, out of a particular fund, his 
pecuniary legacies & annuitics ‘‘ & the legacy & 
succession duty payable for the same or in con- 
sequence of his death’”’:—-Held: the succession 
duty payable by the next remainderman under a 
prior settlement & in respect of family estates 
not devised, was charged on the fund.—PoULETT 
(EARL) v. Hoop (1866), 35 Beav. 234; 13 L. T. 
783; 12 Jur. N.S. 85; 14 W. RR. 208; 55 E.R. 
885. 

778. ——— Free from any incumbrances— 
Devise of freehold—Title deeds mortgaged to secure 
overdraft.|—Ite NESFIELD, BARBER v. COOPER, 
No. 243, ante. 





SUB-SECT. 8.—HEARLY CESSER OF LIMITED 
INTEREST. 

See 1853 Act, ss. 21, 32; 1888 Act, s. 22 (8) (a). 

779. Successor dying before all duty paid— 
Cessation of instalments—Successor competent to 
dispose by will of continuing interest.|--By 1853 
Act, s. 21, the duty chargeable on the succession 
to real property shall be paid by eight half-yearly 
instalments; ‘ Provided that if the successor 
shall die before all such instalments shall have 
become due, then any instalment not due at his 
decease shall cease to be payable, except in the 
case of a successor who shall have been competent 
to dispose by will of a continuing interest in such 


trust to convert tho same into money 
& to pay all legacy & succession duty 
upon the legacies & annuities given 
by her will & then to invest the surplus 
in the purchase of land, such residue, 
whon invested, to be impressed with 
the character of rval estate & to be 
held by the trustees upon the same 
trusts for KE. & his children as those 
declared concerning the house :— 
Held: succession duty in respect of 
the life interest of KE. was not payable 
out of the residuary  cstate.—Re 
rp a (1892), L. RR. 29 Irn 


each of his said 


3 W. W. R 


sucecasion duty 
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', 3.--Eaceptions from charge of duty: Sub- 
sect. 8. Sects. 4 & 5: Sub-sect. 1.] 


property, in which case the instalments unpaid 
at his death shall be a continuing charge on such 
interest ’’:—Held: the words ‘‘ competent to 
dispose by will’’ had reference to the interest in 
the property & not to the personal capacity; & 
the duty was chargeable notwithstanding the 
successor was incompetent to make a will by 
reason of lunacy or coverture.—A.-G. v. HALLETT 
(1857), 2 H. & N. 368; 27 L. J. Ex. 89; 29 
L. T. O. S. 214; 157 EB. BR. 152. 

780. .|—Where a tenant in tail 
executed a disentailing deed, & died before ony 
instalment of duty under 1853 Act became due, 
his son & devisee, who but for the deed would 
have been the next tenant in tail, succeeded 
to the property :—Held: (1) he was liable to 
satisfy the duty which his father ought to have 
paid; (2) the interest of the father became, 
under such circumstances, according to the proviso 
in sect. 2 of the Act, a ‘“ continuing interest ”’ of 
which the father was ‘‘ competent to dispose by 
will”? & the duty was a “ continuing charge on 
such interest.”—LILFORD (LORD) v. A.-G. (1867), 
L.R.2U. L. 63; 36L. J. Ex. 116; 16 L. T. 184; 
15 W. R. 595, H. L.; affg. S. C. sub nom. A.-G. v. 
LILFORD (LORD) (1864), 3 H. & C. 239. 


Annotations :—As to (1) Consd. A.-G. v, Northumberland, 
11902] 1 K. B. 762. Refd. Northumberland »v. A.-G., 
(1905) A. Cc. 406. As to (2) Refd. Re Scott (1900), 70 
L. J. Q. B. 66. Generally, Mentd. Re Gaskell & Walters’ 
Contract, [1906] 2 Ch. 1; Re Trevanion, Trevanion v. 
Lennox, [1910] 2 Ch. 538; Re BE. D. S., [1914] 1 Ch. 618: 
Re Fowler, Fowler v. Fowler, [1917] 2 Ch. 307; Re 
Mecking, Mecking v. Mecking, [1922] 2 Ch. 523. 


781. ‘‘ Competent to dispose by will ’’—Applies 
to interest in the property—Not to personal capacity.) 
—A.-G. v. HALLETT, No. 779, ante. 

782. Who is competent to dispose by will— 


Tenant in tail disentailing.J—Litrorp (LORD) v. 
A.-G., No. 780, ante. g 











SECT. 4..-RATES OF DUTY. 

See 1853 Act, ss. 10, 11, 12, 14, 15, 16; 1888 
Act, s. 21 (1); 1889 Act, ss. 6 (1), (2), (3), (4), (7) 35 
1894 Act, s. 1, Sched. I. (3), (5); 1909-1910 Act, 
ss. 58 (1), (2), (3), (4), 64. 


PART V. SECT. 4. 

dad. Double duty—Payable on = 
tempt to evade duty.|—By a deed pall 
& man covenanted to pay amon i 
children £200,000, & £6 any Tecat in 
thereon at the rate paid by the 
Associated Banks in Adelaide, provided 
euch interest should not be less than 
£1 10s. per cent. Interest at 14 per 
cent. was regularly paid until the 
testator’s death oie: there was 
no intention to evade payment of 
duty, & no duty was chargeable under 
Succession Duties Act, 1898, 5. 27.— 
SIMMS v. REGISTRAR OF PROBATES 
(1900), 69 L. J. P. C. 51.— AUS, 


e Land devolving under y 

wills, ]l—Testator died in’ Rngland ee 
Feb. 25, 1901, possessed of & entitled 
to lands in Ontario. He left a will 
by which his sister was bequeathed the 
income of his whole estate for lite & 
given a general powcr of appointment. 
Nhe sister died on Mar. 2 1901 

without having proved tho will & 
codicils & without having taken upon 
herself any of tho burdens thercof. 
By her will, mado in 1873, she gave all 
her estate to deft :—Held: that 
having regard to the provisions ot 
Succession Duty Act - 8. O. 1897 
c. 24, 5. 4 (g), the lands in Ontaric 
were subject to two duties, as having 


f. Payable 


property & 
erty was 
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devolved under two wills.—A.-G. 
ONTARIO v. STUART (1901), 21 C. L. 
627; 20.1. R. 403.—CAN. 


d by beneficiary entitled 
remainder — Ascertainable 
interest accrued in possession. }—Under 
a will & codicil a widow became en- 
titled to a lifo interest in her husband’s 
upon her death the pro- 
> evisable amongst his 
Ineal descendants 
lineal descendants :—ZI/eid : the result 
of the amendment by the introduction 
of the proviso in Succession & Probate 
Duties Acts, Amendment Act, 1918, 
8. 7,was that the rate at which succession 
duty was payable by any of the bene- 
ficiaries ontitled in remainder could not 
be ascertained until the interest of the 
beneficiary accrued in Possession; that 
therefore it could no 
of the beneficiaries that they were 
chargeable with the duties 
at one & the same rate’ & conse- 
quently Succession & Probate Duties 
Acts, 1892-1915, 5. 31 (Qd.), had no 
application to the above successions 
& the duties to be paid by the different 
beneficiaries must be charged separately 
& not ‘‘as in the case of a legacy to 
one person.’’-—STA 


MP DUTIES CoMR. v. «. 187 
Aug ca (1922), 31 C0. 


Estate AND OTHER Deatu DUTIEs. 


783. Duty on real & personal estate dis- 
tinguished.|—Re OCooPpER & ALLEN’S OCONTRACI 
FOR SALE TO HARLECH, No. 667, ante. 

784. Succession of illegitimate children— 
Englishman domiciled abroad—Rate payable as 
for strangers.|—J. A., a native of Oumberland, 
went abroad about forty years before his death in 
1877 to reside in Rome, & there acquired a Roman 
or Italian domicil. He cohabited with an Italian 
woman, by whom he had four children, sons, all 
born in Rome prior to 1862. The parents were 
never married. J. A. inherited real estate in 
England. By his will made in English form, 
he gave all his real estate whether in Italy or 
England to his four children, nominatim. The 
will was not valid in regard to his personal estate 
in Rome, but as he had acknowledged his natural 
children in his lifetime they were allowed to 
succeed to that estate as heredes ab intestato. 
The real estate in England was sold & the proceeds 
paid into ct.:—Held: their status was that of 
strangers in blood to testator, & the Crown was 
entitled to be paid 10 per cent. duty under 1853 
Act.—ATKINSON v. ANDERSON (1882), 21 Ch. D. 
100; sub nom. Re ATKINSON, ANDERSON UV. 
ATKINSON, 51 L. J. Ch. 452; 46 L. T. 850; 30 
W. R. 562. 

785. Successor taking under disposition by 
himself—Resettlement of disentailed estate—Suc- 
cession of remainderman.]—A.-G. v. SIBTHORP, 
No. 693, ante. 

















786. .}—BRAYBROOKE (LORD) 
v. A.-G., No. 694, ante. 
787. —— .|—A.-G. v. FLOYER, No. 


622, ante. 

788. On alienation of estate—-Death of alienor 
prior to possession by alienee.|—SoLIiciroR- 
GENERAL v. LAW REVERSIONARY INTEREST 
Society, No. 797, post. 

789. Time of alienation fixes rate.|— 
SOLICITOR-GENERAL Vv. LAW REVERSIONARY IN- 
TEREST SOCIETY, No. 797, post. 

790. Succession by person not entitled under 
settlement—After commencement of 1853 Act— 
Helr-at-law to deceased remainderman.|—A title 
by descent is a ‘‘ derivative title ’’ within sect. 15 
of the above Act. 

Testator, who died in 1832, devised real estate 
to his wife for life, & the reversion to R., who 





FOR g. Value of property above 
T. $200,000—Duty on  excess.}-—-Under 
Succession Duty Act, 8. 4, where the 
parmrerate value of the property 
excecds $200,000, only the excess over 
that amount is subject to a duty of 
$5 for every $100 of the value.—Re 
Topp, Topp v. Topp (1900), 20 
Cc. L. T. 143; 7 B.C. R. 115.—CAN. 
h. Person dying before 5 Edw. VII. 
c. 6.}—L. died on June 24, 1904, his 
gross estate being $239,858.74, its 
net value being $96,188 :—Held: the 
succession duty is 5 per cent. on the 
net value, & that 5 HKdw. VII., c. 6, 
is not rotrospective.—Re LEE (1909), 
Man Ww. RR. 180; 318 QO. L. R. §50.— 


k. Compromise of conflicting claims 
—Liabtlity to duty does not fallow com- 
promise.J)— The question as to the 
validity of a residuary devise in a will 
.- coming on before the ct., all parties 
were ordered to be represented by 
counsel except the Crown. The point 
was not determined, a_ settlement 
approved by the ct. belng entered 
into. Subsequently the Crown claimed 
succession duty at 10 per cent. on the 
whole estate under R. 8. M. (1913), 
, & 6, column 6:—fHeld: the 
approval of the settloment was not 
in any senso or to any extent a judicial 


when 


& the wives of 


be predicted 


e R. 382,— 


Part V.— Succession Dury. 


died in 1844. Testator’s wife died in 1859, & 
R.’s son, in whom the reversionary interest of his 
father was vested, as his heir, became entitled in 
possession. R. & his son were strangers in blood 
to testator :—Held: the son was liable, on the 
death of the wife, to a duty of 10 per cent. upon a 
succession derived from testator, & not to a duty of 
1 per cent., as on a devolution from his father.— 
A.-G. v. RUSHTON (1864), 2 H. & C. 812; 3 New 
Rep. 439; 33 L. J. Ex. 184; 9 L. T. 832; 159 


BE. R. 337. 
Annotation :-—Refd. A.-G. v. Littledale (1870), L. R. 5 
Exch, 275. 


791. Consideration for making disposition. |— 
Re JENKINSON, No. 648, ante. 

792. Disposition made before 1853 Act—Charge 
on realty—Defeasible on certain events.]—le 
JENKINSON, No. 6438, ante. 

















793. -J}—-A.-G. v. YELVERTON, 
No. 644, ante. 
794. Appointment under power—vVesting 


estate in expectancy.]|—-A.-G. v. GARDNER, No. 645, 
ante. 

S. pe > TaTeN v. Lorp Apvocate, No. 703, 
ante. 

796. -|—By sect. 10 of 1853 Act, the 
rate of succession duty was fixed at 5 per cent. on 
the value of the succession where the successor 
is a first cousin of the predecessor. By sect. 58 (1) 
of 1909-10 Act, the 5 per cent. was raised to 
10 per cent., but by sect. 58 (4) of the latter Act, 
“‘ This sect. shall take efiect ... in the case 
of a succession arising under a disposition only if 
the first succession under the disposition arises 
on or after’? April 30, 1909. 

Testator, who was beneficially entitled to certain 
lands in fee, subject to the life interest of his 
mother, gave them by his will to his mother for 
life & to his first cousin in fee. The gift of a life 
interest to testator’s mother was admittedly 
ineffective as to the property, since she already 
held it for her life. Testator died in 1900, & his 
mother died in 1910 :—Held: succession duty on 
the succession of resp. was payable only at the 
rate of 5 per cent., since the resp.’s succession 











795. Interpretation of succession—1909-10 Act, 
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‘arose’ on the death of testator, when resp. 
acquired a title to the property, & not on the 
death of the life tenant, when resp. became 
entitled in possession to his succession.— LORD 
ADVOCATE v. MACALISTER, [1924] A. C. 586; 93 
L. J. P. C. 220; 131 L. T. 545; 40 T. L. R. 564; 
68 Sol. Jo. 575, H. L. 


SECT. 5.—VALUE CHARGEABLE. 
SUB-SECT. 1.—GRoss VALUE. 

Sec 1853 Act, ss. 7, 16, 41, 23-27, 20-31, 32, 
Sched.; 1894 Act, 8. 18 (1 & 2),s8. 21 (3) ; 1909-10 
Act, s. 61 (5); Legacy Duty Act, 1796 (c. 52), 
ss. 8, 10-12, 14, 23. 

797. General rule—Value of enjoyment suc- 
ceeded to—Duration of life.]|—Testatrix, having by 
her will in 1839 devised real estates to T. for life, 
& after his death to W. in fee, died in 184], 
leaving both W. & T. her surviving. Defts., 
in 1861, & during the lifetime of T., the tenant 
for life, purchased his reversion in fee from W., 
the remainderman. In 1870 W. died, & after- 
wards, in 1872, T., the tenant for life, died, where- 
upon defts. became seised in fee in possession. 
W. was a first cousin of testatrix, &, had he suc- 
ceeded to the enjoyment of the property, would 
have been liable under 1853 Act to succession 
duty at the rate of £5 per cent., calculated in the 
usual way, under sect. 21, on ‘‘ the annual value 
of the property.’’? The Crown claimed duty from 
defts. at the same rate, £5 per cent., under scct. 15, 
as W. would have paid had he been living & had 
not alienated, but calculated, under sect. 27, as 
defts. were a corporate body, ‘‘ upon the principal 
value’ of the property. Defts. contended that, 
as W., the remainderman, alicnated the reversion 
& died before the tenant for life, cither no suc- 
cession duty was payable at all, or only such 
a sum as W.’s heir, if he had succeeded, would 
have bcen liable to pay :—Held: (1) defts. were 
liable as ‘‘ successors,’’ under sect. 2, to suc- 
cession duty charged under sect. 27, defts. being a 
corporate body, ‘‘upon the principal value of 


determination of tho question originally 
submitted to the ct., & the Crown was 
not bound by it in any event & the 
duty was payable at the rate of 10 
per cont.—Re SMITH (1916), 34 
- iL. R. 834; 10 W. W. R. 109 

CAN 

1. ——.]—LORD ADVOCATE 
v. CHRISTIE'S TRUSTEES (1905), 12 
Ss. L. T. 690.—SCOT. 


m. Charitable bequest — Not __ re- 
stricted to purposes to be carried out 
tn the province—Liability to double duty. | 
—-A bequest to trustecs to be used & 
employed ‘‘ for the benefit, advantage, 
assistance or the founding of such 
charitable, religious, educational or 
sanitary institutions’ as they may 
‘from time to time see fit & dcem 
desirable ”’ is not exempt from succes- 
sion duty under Succession Duty Act, 
1915, s. 6 (2), inasmuch as the bequest 
is not restricted to ‘' purposes to be 
carried out in New Brunswick.” This 
duty is calculated at the rate of ten 
per cent. under scct. 10 (d) & such 
portion as is applied by the trustees 
outside the province is liable to double 
duty under sect. 10 (e€).—-PROVINOIAL 
SECRETARY TREASURER Ol PROVINCE 
OF New BRUNSWICK v. ROBINSON 
(1919), 47 N. B. R. 55; 49 D. L. R. 
3 e AN, ba 
n. —— Not subject to additional 
duty.}—LORD ADVOCATE V. MARSHALL 
(FRASER’S TRUSTEE) (1893), 30Se. L. R. 
699.—-BCOT. 


0. Z'cnant in 





tail a stranger.]J — 


By settlement, made on the marriage 
of A. & B., asum of £5,000 the fortune 
of <A. (the wife) was assigned tou 
trustoes, upon trust, after tho decease 
of the survivor, to apply samo jn 
payment & discharge of Incumbrances 
affecting lands brought into settlement 
by B. & his father C., & by the settle- 
ment A. was given a life interest, 
after B.’s death, in a sum of £4,000, 
brought into scttlemont by C.. In 
the event (which bappened) of there 
being no issue of the marriage, D. who 
wus a grandson of C., but a stranger 
in blood to A., became a tenant in tail 
of the settled lands; & barred the 
entail & resettled them. 

A. survived B., & on her death the 
£5,000 was applied towards discharg- 
ing incumbrances upon the settlod 
lands :—Held: duty at 10 per cent. 
was payable by D. in respect of his 
succession to this sum.—A.-G. FOR 
IRELAND v. RATHDONNELL, [1896] 
W.N. 141.—-IR. 

p. ——.]—A. insured his life for 
£4,000 in 1853 in view of his second 
marriage. C., the mother of his first 
wife who had a life interest. in certain 
securities prior to the life interest of 
A., joined in a marriage settlement in 
assigning their life intercst in theso 
securities during the life of A. to 
trustees, upon trust, to pay out of the 
annual proceeds thereof the premiums 
on the life policy which A. had also 
assigned to the trustees. A. died 
in 1876 leaving a widow & children of 
the second marriage; C. dicd in 1880, 


a stranger in blood to the said children. 

in a claim for succession oud ar 
Held: guccession duty at the rate of 
£10 per cent. in pudpect of a moiety 
of the proceeds of the said policy of 
insurance, as upon a succession from 
C., was not payable under Succession 
Duty Act, 1853, as. 2 & 13.—A.-G. vu. 
RIALL, [1906] 2 I. Kk. 122.—IR, 

q. -)— Lord ADVOCATE ¥v. 
GoRDON (1895), 32 Se. L. li. 532,.— 
SCOT 





r. Succession by disposition. ] — 
LORD ADVOOATE v. MSCULLOCH (1895), 
32 Sc. L. R. 266.—SCOT. 


PART V. SECT. 5, SUB-SECT. 1. 


s. Property assessed on aggregate 
value of several successions.) — Where 
property is disposed of by a testator 
so as to confer several interests thercin 
on several persons, the stamp duty 

ayable on cach succession under 

uccession & Probate Duties Act, 

1892, 8s. 12, is to be assessed on the 
aggregate value of the several suc- 
cessions, & not independently on the 
value of each particular succession. 
-~--Re Buissert, [1903) 8S. R. Q. 320. 
—AUS, 

t. Inercase of value — After tes- 
tator’s death— Increnvent accrued.’’) 
—The value of the sheep on a partner- 
ship property increased between the 
date of the testator’s death & the dato 
on which probate was granted to A. & 
B. by reason of the growth of wool. 
The comr. for probate & administration 
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Sect. 5.—Value churgeable: Sub-sects. 1 & 2.] 


the property,” at the same rate, namely, £5 per 
cent., under sect. 15, as W. would have been 
liable to pay had he survived the tenant for life 
without alienating the estate; (2) the words in 
sect. 15, ‘‘as if no such alienation had been 
made,’ might be read as equivalent to ‘‘ as if the 
alienee had succeeded & paid the duty ’’; (8) by 
sect. 2, every person becoming, by reason of any 
disposition of property, entitled to any beneficial 
interest after the death of another, had conferred 
upon him a ‘‘ succession,” that is, property lable 
to succession duty; (4) though the title to the 
succession dated from the disposition, & there 
was never any title to the property free from the 
duty, yet the duty was not payable until the taker 
under the disposition came to the actual enjoy- 
ment of the property; (5) if the interest taken 
under the disposition came to an end before the 
enjoyment commenced, the liability to duty 
would cease, & the duty never become payable : 
(6) the amount of the duty must be calculated 
upon the enjoyment of the property which the 
person actually taking is expected to have, e.g. 
in the case of a person taking in fee, the calculation 
is made upon the probable duration of his life, & 
is payable by cight instalments. But in the 
case of a corpn. taking in fee, though the duty is 
still payable by instalments, yet, as there can be 
no further succession, the amount is calculated 
upon the principal value of the property; (7) a 
person who had had a “‘ succession’? conferred 
upon him could not by parting with it prevent 
it from being a ‘“ succession,” that is, prevent it 
from being property liable to the duty. It would 
continue a “succession,’”? & would be, when the 
proper time came, a “succession,” enjoyed in 
possession, into whatever hands it should have 
come. 

(8) It is not an unreasonable construction that 
the time of the alienation should fix the rate, 
because from that time the alicnor has no con- 
nection with the property & his history is 
unimportant (CLEASBY, B.). 

(9) The Crown, at all events, have made out a 
primd facie case to be paid the duty which would 
be paid by the alienor, & if events have happened 
by which the duty would be less, defts. must prove 
them (CLEASBY, B.).—SoLICITOR-GENERAL v. LAW 
REVERSIONARY INTEREST SociETY (1873), L. R. 
8 Exch. 2343; 42 L. J. Ex. 146; 28 L. T. 769; 
21 W. R. S54. 

Annotations :-—As to (1) Refd. A.-G. v. Northumberland, 

{1903} 2 K. BR. Tt. As to (3) Refd. Northumberland v. 

A.-G,, [1905] A. C. 406. As to_(4) Consd. Northumber- 


land v. A.-G., [1905] A.C. 406. Refd. Wolverton v. A.-G., 
[1898] A. C. 535. «ts to (6) Folld. A.-G. v. Northumber- 


purposes, in estimating the net value 
of testator’s property, added a sum 
per head on this net increase of value : 
—lHeld: the increase in value was an 
“increment accrued’ within the 
meani of the sched. to Succession 
& Probate Duties Act, 1892.—Re 





c. 


income.J—LORD ADVOUATE v. AILSA 
con (1881), 19 Sc. L. KR. 23.— 


Annual 
Shootings.]— LORD ADVOCATE v. BuC- 
CLEUOCH (DUKE) (1888), 25 Sc. L. R. 


Estate AND OTHER Deatu DUTIEs. 


land, [1904] 1 K. B. 762. As to (7) Refd. Wolverton v. 

«, taovo, A. C. 35; A.-G. v. Northumberland, (1904) 
1 K. B. 762. Generally, Refd. A.-G. v, Mander (1896), 
65 L. J. Q. B. 246. 


798, —-—- Value of whole property succeeded to 
Increase of benefit.|——A.-G. v. Noyes, No. 708, 
ante. 


799. When value ascertainable—When interest 
of successor accrues.|—-(1) The value of property 
for the purposes of the succession duty, under 
1853 Act, is to be ascertained at the time when 
the interest of the successor accrues. If the 
property has then no saleable value, nor any 
actual or potential annual value, it is not capable 
of being assessed. Neither possible increase or 
diminution in the value of the property after the 
succession accrued was dealt with by the Legis- 
lature. 

(2) No system of assessment or charge can be 
adopted which draws into the calculation of value 
a prospective or future benefit. When therefore 
A. succeeded to land which, as alleged by the 
successor, & admitted in the information, had not 
for some years before the predecessor’s death 
produced any annual income, & did not produce 
any, annual or otherwise, to the successor, but of 
which he afterwards sold part :—Held: he was 
not liable to duty under the provisions of the 
statute in respect of the part sold. 

(3) There may be successions which at the time 
of accruer neither yield, nor are capable of yielding 
in their existing state any annual income, but yet 
are saleable & would fetch in the market con- 
siderable sums ; & in such cases I incline to think 
that the property which forms the succession, not 
being excepted from the operation of the Act, 
which is the case with unopened mines, timber & 
advowsons, has an annual value within the meaning 
of the Act, namely a value equal to interest at 
three per cent. on the sum that might have been 
realised if the property had been sold at the time 
of the accruing of the succession; & that the 
successor cannot baffle the statute by postponing 
a sale until a future period (LORD WESTBURY, C.). 

(4) The calculation of the succession duty is to 
be on successions according to their value by 
sect. 10, & is to be calculated, by sect. 21, at the 
value of an annuity equal to the annual value of 
the property, & is to be payable from the date of 
the successor becoming entitled thereto in pos- 
session in eight equal half-yearly instalments, 
the first to be paid twelve months next after the 
successor has become entitled to the beneficial 
enjoyment of the real property. (5) The bene- 
ficial enjoyment means no more than in his own 
right, & for his own benefit, not as trustee for 
another (LORD WENSLEYDALE). 


part of which 
of which there 
the values 


& unimproved proporty 
was subdivided, & for all 
was no market :—Held: 
given by the exors. in the inventory 
filed by them should be accepted.— 
Fle NAIRN ESTATE, [1918] 2 W. W. Kh. 
278; 28 Man. L. R. 546.—CAN. 


value — Unlet 


O'BRIEN, [1920] St. R. Qa. 124.—AUS, 249--—SCOT. f. Shares of etock.|—In fixing tho 

a, teal property—Subject to mort- d. Fair market value—- At date  valuo of shares of stock of a co. forming 
gage-—How assessed.|—In estimating Of testator’s death.J—-In determining part of the estate of a deceased person 
tho * aggregate value ” of the property the value of land comprised in @  joas to fix theamountto be paid under 


of w deceased person under Succession 
Duty Act, 1897, as amended, the value 
of the land of the deccased, where such 
land is incumbcred or mortgaged, is 
to be regarded, & not merely the value 
of the deceased’s equity of redemption 
therein.—A.-G. FoR ONTARIO v. LEE 
(1904), 25 C. L. T. 39; 4 0. W. R, 
516; 60. W. R. 245; 9 OL. BR. 9; 
10 O, L. R. 79.—CAN, 

b. Real Property—Growing timber 
—Profit from sale of wood the only 


testator’s estate, the valuc of the land 
Should be fixed at its fair market 
valuc at the date of testator’s death.— 
Re MARSHALL ExsTaTE & SUCCESSION 
Duty Act (1909), 14 O. W. R. 1199; 
1 oa N. 256; 20 0. L. LR. 116.— 


8. Vacant property — Value 
given by executors should be accepted. |j— 
For the purpose of fixing the “ fair 
market value,’ within Succession 
Duties Act, c. 187, 1913, of vacant 





Succession Duties Ordinance the valuo 
must be considered from the stand- 
oint of  dividend-earning power, 
ogether with the valuc of the real 
estate owned by the co., & the better 
method of ascertuining the vulue of 
such real estate is on the supposition 
that the co. had gone into liquidation 
& was realising on its entire assets.— 
Re CLARK'S ESTATE (19186), 34 W. L. R. 
404 ; 10 WwW. WwW. RR, 5 9.—CAN. 


g. Executor’s affidavit of value— 


Part V.—SuccEssion Durty. 


(6) The interpretation clause, sect. 1, states that 
in the construction & for the purposes of the Act, 
the term “ succession ”’ shall denote any property 
chargeable with duty under this Act. These 
words seem to be intended to embrace every 
description of property which in its own nature 
would be chargeable with duty, although from 
some accidental circumstance connected with it 
at the time when the succession falls, it might 
happen not to be capable of or liable to assessment 
(LORD CHELMSFORD).—A.-G. v. SEFTON (EARL) 
(1865), 11 H. L. Cas. 257; 5 New Rep. 436; 34 
L. J. Ex. 98; 12 L. T. 242; 29 J. P. 468; 11 
E. R. 1331, H. L. 

Annotations :—Generally, Mentd. Staley v. Castleton Over- 
seers (1864), 5 B. & S. 505; Arden v. Wilson (1872), 
L. R.7 C. P. 535; R. v. Abney Park Cemetery Co. (1873), 
L. R. 8 Q. B. 515. 

800. Property capable of being assessed — 
Property having no saleable value.J|—A.-G. v. 
SEFTON (EARt), No. 799, ante. 

01. Property having saleable value.]— 

A.-G. v. SEFTON (HARL), No. 799, ante. 

802. Not prospective or future benefit.]— 
A.-G. v. SEFTON (EARL), No. 799, ante. 

803. Property having no actual or potential 
euunel value.}|—A.-G. v. SEFTON (EARL), No. 799, 
ante. 

804. Property excepted from 1853 Act—Timber, 
advowsons or unopened mines.|—-A.-G. v. SEFTON 
(HARL), No. 799, ante. 

805. Increase or diminution in value—After 
succession—Not included.J|—A.-G. v. SEFTON 
(KARL), No. 799, ante. 

806. Real property—Full value chargeable— 
Successor a body corporate.|—SoLiclToR-GHENERAL 
v. LAW REVERSIONARY INTEREST SOCIETY, No. 
797, ante. 

807. —— Death occurring after 1894 Act 
—1894 Act, s. 18.]—By his will & a codicil thereto 
testator who died in 1860, settled one undivided 
third part of his real estate upon his eldest son 
W. foe life, with remainder to his first & other 
sons in tail male. W.’s eldest son ©. was born in 
1860 & attained the age of 21 in 1881. A resettle- 
ment made in 1882 contained a provision that if 
C. should survive W. & have a son who should 
attain the age of ten years (both of which events 
happened) C. might appoint the settled share to 
himself absolutely. W. died in 1904 :—Held: 
on the death of W., succession duty became 
payable under 1894 Act, s. 18, upon the principal 
value of the real estate comprised in W.’s share, 
& not under 1853 Act, s. 21, upon the value of C.’s 
interest as an annuity, inasmuch as C©.’s succession 
arose within 1894 Act, s. 18, on W.’s death, & 
not when it was originally created under the will 
& codicil of testator.—A.-G. v. ANDERTON, [1921] 
1K. B. 159; 90 L. J. KrB. 485; 125 L. T. 95. 
eect :—Consd. Lord Advocate rv. Macalister, [1924] 














How far conclusive.}—The exccutor of 
an estate filed an affidavit of value 
with inventory pursuant to Succession 
Duty Ordinance, 1903, 8. 6 (2nd. 
Session), then in force. The fPro- 


a valuation of t 


: .) — Tho 
General having determined, 
Succession Duty Act, 1911, 8. 22, the 
amount of ony payable, accepting 

e property contained 
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808. ———- Based on annuity for term of enjoy- 
ment—Although entitled in fee simple.]—NorTH- 
UMBERLAND (DUKE) v. A.-G., No 602, ante. 

809. ——— ——— Estimated on expectancy of life.] 
ee (DUKE) v. A.-G., No. 602, 
ante. 

810. Subject to subsisting lease——Increase 
of value on determination of lease—Purchase of 
fee from successor.]|—Testator devised real 
property Jet on lease, not purporting to be at a 
rack rent, to a devisee in fee simple. The devisee 
pale succession duty assessed on the rent reserved 

y the lease, & before the determination of the 
lease sold the property to defts. subject to the 
lease. The annual value of the property at the 
determination of the lease was greater than the 
rent reserved by the lease. Upon an information 
on behalf of the Crown claiming succession duty 
from defts. in respect of the increased value 
accruing to them on the determination of the lease 
as upon the value of an annuity equal to the 
amount of the increase of the annual value during 
the residue of their lives :—Held: (1) the suc- 
cession to the property, within 1853 Act, became 
fully vested in the devisee upon the death of 
testator, the effect of sect. 20 of the Act being 
merely to postpone the payment of the duty upon 
the increased value until the determination of the 








Act, were only liable, under sect. 42 of the Act, as 
persons claiming in right of the successor, for duty 
as upen the value of an annuity equal to the 
amount of the increase of annual value for the 
residue of the life of the devisee.—A.-G. v. MANDER 
(1896), 65 L. J. Q. B. 246; 741.7. 103; 44 W.R. 
413; 40 Sol. Jo. 213, D.C. 

811. Cut timber—Chargeable upon death at 
succession—Not upon event of a sale.|— Re LECON- 
FIELD, WYNDHAM v. LECONFIELD, No. 122, ante. 

812. Personal property -— Comprised in _ suc- 
cession—Scope of 1853 Act, s. 32.)—CUDDON v. 
Cunppon, No. 846, post. 

813. Succession on_ alternate 
gencies.|—A.-G. v. Noyes, No. 708, ante. 

814. Subject to life interest.|—A.-G. 
ROBERTSON, No. 710, ante. 

815. Disposition with benefit reserved to 
settlor—Value full principal value.|—A.-G. v. 
JOHNSON, No. 718, ante. 





contin- 





Ve 











SuB-SEcT. 2.—DEDUCTIONS. 

See 1853 Act, ss. 22, 28, 33-36, 38, Sched. 
Table TII.; 1889 Act, s. 10 (1); 1894 Act, s. 
7 (5), s. 18 (2). ; 

816. Necessary outgoings.|—-In estimating the 
value of a succession to land, under 1853 Act, 
the successor is not entitled to a deduction for 


Auditor- 
under 


tion in respect of them :—Held: the 
advowsons had not been disposed of 
by deft., but had been taken from him 
& extinguished by the Act, & succession 
duty was not chargeable on the amount 


vincial Treasurer sent him a revised 
valuation of increased amount & 
fixing the succession duty. No ob- 
jection was made & a bond was 
furnished as required. In an action 
by the Provincial Treasurer, upon the 
bond :—Held: in* cases other than 
under sects. 7, 8, 9 & 10, providing 
for valuation by an appraiser & appeal 
to a judge from his decision, finality, 
other than by agreement, could only 
be arrived at by an action under 
sects. & 12.—R. vw. Roacw & 
LONDON GUARANTEE & ACCIDENT Co., 
Lrp., [1919] 3 W. W. R. 56.—-CAN. 


in the affidavit made by the exor. under 
sect. 21, & the procedure under sect. 
43 for a determination by a judge 
not having been invoked, the amount 
ayable cannot be questioned.— 
JNITED STATES FIDELITY&X GUARANTEE 
Co. v. R., [1923] A. C. 808; [1923] 3 
D.L. R. 701; affy., 648.C. R. 48.—CAN. 


k. Advowsons -— Extinguished by 
legislature—Whether duty payable on 
compensation received.]|—At the passin. 
of Irish Church Act, 1869, severa 
advowsons were vested in deft. who 
applied for & obtained compensa- 


of compensation received in respect 
of them.—-A.-G. v, LECONFIELD (LORD) 
(1878), L. R. 2 Ir. 290.—IR. 


PART V. SECT. 5, SUB-SECT. 2. 


1. Incumbrances — Not created by 
remainderman.|—A. devised land to 
trustees to B. for life, remainder to C. 
for life, remainder to D. in tail, subject 
to certain incumbrances, & provided for 
the establishment of a sinking fund for 
the discharge of the principal moneys 
due in respect of debts, charges, etc. 

The fund was duly accumulated 
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Sect. 6.—Value chargeable: Sub-sect. 2. Sect. 6: 
Sub-sects. 1 & 2.) 

(1) income tax or (2) the agent’s charges for 

collecting rents. . 

(3) The term ‘‘ annual value of land” is not a 
term of art, but means in common parlance the 
rack rent or the value of the gross produce of the 
land, minus all payments, expenses, interest, 
labour & charges on the land, or on the tenant. 
This has been the mode in which it has been 
treated in legislation, & in the construction of 
Acts of Parliament (WATSON, B.). 

(4) ‘‘ Necessary outgoings’? would appear to 
be permanent charges made on the occupiers of 
the land or falling entirely on the land, such as 
repairs, poor rates, highway, sewer, & county 
rates, town rates, drainage rates & the like 
(Watson, B.).—Re E.wes (1858), 3 H. & N. 719; 
98 L. J. Ex. 46; 32 L. T. O.S. 179; 4 Jur. N.S. 
1153; 157 BE. R. 657. 


Annotation :—As to (4) Folld. Re Cowley (1866), L. R. 1 
Exch. 288. 


817. Intrinsically necessary.|—In  esti- 
mating the value of a succession to lands the 
legal estate in which is vested by will in trustees, 
the cestui que trust is not entitled to deduct as 
‘“necessary outgoings’’ reasonable expenses of 
management incurred, independently of his con- 
trol, by the trustees acting under an authority 
given to them by the will. 

Testator devised real estate to trustees upon 
trust out of the rents to pay the interest on certain 
mortgage debts, & also certain annuities, & to 
pay the surplus to a cestwi que trust for life, with 
remainder over. Power was given by the will 
to the trustees to pay certain sums to agents or 
receivers for collecting the rents:—Held: in 
estimating the value of the succession of the cestui 
que trust no allowance was to be made for these 
payments for collection. 

It [‘‘ all necessary outgoings ’?] means, not all 
such outgoings as the predecessor may have 
thought fit to expend, & which, therefore, in that 
sense are “ necessary,’’ but all such as are in- 
trinsically necessary-—such outgoings as it was not 
in the option of the predecessor to expend or not 
as he pleased (BRAMWELL, B.).—Re CowLeEy 
(HART) (1866), L. R. 1 Exch. 288; 4 H. & C. 476; 
35 L. J. Ex. 177; 141. T. 663; 30 J. P. 600; 12 
Jur. N.S. 607; 14 W. R. 836. 




















818. Not income tax.|—J?e Exiwess, No. 
816, ante. 

819. Not agents charges for collecting 
rents.|—/ic ELWEs, No. 816, ante. 

820. Incurred by trustees.}] — Re 


COWLEY (KARL), No. 817, ante. 

821. Incumbrances—Rentcharge in favour of 
widow of tenant for life—Succession of remainder- 
man.|—Ite PryToN, No. 626, ante. 





until 1863 when C., the then life- 
tenant, & D., the remainderman 
barred the entail & limited the land 
to such uses as ee should appoint. 

] 





Re O'NEILL, Lrp. (1886), L. R. 20 Ir. 
73.—IR. 


m.—— -——.]— LORD ADVOCATE 
v. GLASGOW (HARL) (1875), 12 Sc. L. R. 


EstaTE AND OTHER DeEatH Duttrss. 


822. ——— Created by remainderman—Mort- 
ages executed under power of appointment.|]— Ae 
EYTON, No. 626, ante. 

823. —— Annuity in favour of son of 

remainderman.|—He PEytTon, No. 626, ante. 

824. Relinquished or ‘‘ deprived of ’’ property— 
Cesser of annuity—Succession to other id eel — 
A., by settlement on the marriage of his daughter 
with B., covenanted to pay them £500 a year 
during their lives, provided that if B., by reason 
of the death of his brother without issue, should 
come into ‘possession of certain estates, the 
covenant should cease, determine & be void. In 
1858, B.’s brother died without issue, & B. came 
into possession of the estates :—Held: in assessing 
the duty chargeable under 1853 Act, B. was 
entitled under sect. 38 of that Act, to an allowance 
in respect of the loss of the annuity.—Re MICKLE- 
THWAIT (1855), 11 Exch. 452; 25 L. J. Ex. 19; 





| 156 E. R. 908. 


Annotations :—Distd. A.-G. v. Sibthorp (1858), 3 H. & N. 


424. Apprvd. Braybrooke v. A.-G. (1861), 9 H. L. Cay, 
150. Refd. Le Marchant v. I. R. Comrs. (1875), 33 L. T. 
50; Re H s, Day v. Turnoll (1885), 31 Ch. D. 142; 
A.-G. v. Montefiore (1888), 21 Q. B. D. 461. Mentd. Foley 


v. Fletcher (1858), 3 H. & N. 769; Re De Lanccy’s Suc- 

eession (1869), 21 L. T. 58; Tennant v. Smith, [1892] 

A. C. ; A.-G. v. Booch, [1898] 2 Q. B. 147; A.-G. 

v. Selborne, [1902] 1 K. B. 388; Drummond v. Collins 

(1915), 6 Tax Cas. 525. 

825. Secured to tenant in tail on 
resettlement—Under  disentailing assurance.|— 


A.-G. v. SIBTHORP, No. 693, ante. 
































826. .]}—BRAYBROOKE 
(LORD) v. A.-G., No. 694, ante. 

827. .|—A.-G. v. FLOYER, 
No. 622, ante. 

828. ——- ———- ——- ——.|—If a tenant for 


life, & his son, the first tenant in tail under a will 
or a previous settlement, resettle the estate, & by 
such resettlement an annuity, charged upon the 
estate, is given to the son during his father’s life, 
& the father dies & the son succeeds to the estate 
on which the annuity is charged, there must be, 
in calculating the succession duty under 1853 
Act, s. 38, an allowance made to the son in respect 
of the amount of the annuity. Whether the 
resettlement was made before or after the Act 
came into operation makes no difference.— INLAND 
REVENUE COMRS. v. HARRISON (1874), L. R. 7 
H.L.1; 48 L. J. Ex. 1388; 30 L. T. 274; 22 W. R. 
559, H. L.; affg. S. C. sub nom. Re HARRISON’S 
SUCCESSION Duty (1872), 26 L. T. 78. 


Annotations :—Apld. Le Marchant v. I. R. Comrs. (1876), 1 
Ex. D. 185. efd. Cowley v. I. R. Comrs., [1899] A. C. 
198. Mentd. Bourne v. Keane, [1919] A. C. 815, 


829. ——- ——- —— ——.]—The tenant for 
life in possession, & his son the tenant in tail in 
remainder of real estates, by a disentailing deed 
in 1869, conveyed the estates to such uses as 
they should jointly appoint; & by a deed of 
even date, in consideration of the son’s intended 


gate 


purpose of arriving at the 
value of the property of a deceased 
person under Succession Duty Act, 


c. 24, 8. 3 (3), debts are to be deducted. 


provide for tho clukine pucq, failed to 215.—scoT. The duty to bo paid af the seats tee 
1878 it was continued regularly to be sa Mortgage by tenant for he takes at the time of taking - : i 
kept up till his death in 1883 when D, [We &  remainderman.|—Where_ the the estate on which the duty is to be 


pocae nee ie the estates. 

n assessing e succession dut 

payer by D. the Comrs. of Inland 
evenue disallowed from the list of 

incumbrances, which D. claimed to 

deduct, £45,000 on the ground that 

incumbrances to this extent would 


have been paid off but for the sus- 
ension of the sinking fund from 1863 
o 1878 :—Held: The incumbrances 


represented by this sum were not 
created or incurred by D., & he was 
entitled to the deduction claimeq,.— 


Jands sold were at the date of the death 
of the vendor’s predecessor in title 
subject to a charge of £4,000, secured 
by mortgage, which the vendor had 
joined in exccuting :—Held : succession 
duty was payable in respect of the 
£4, 000.—#e HAMILTON’S HSTATE (1905), 
391. L. T. 272.—IR. 

o. “* Relinquished”’ or. “‘ deprived 
of’? property—Cesser of annutty.J— 


‘LORD ADVoCcAaTE v. GLASGOW a) 


(1875), 12 Sc. L. R. 215.—SCO 
p. Debt due by deceased.)—-For the 


paid is the surplus estate after payment 
of debts. A sum bond fide paid by 
exors. for the purpose of settling a 
claim against them as such, must be 
considered a debt for the purpose of 
ascertaining the amount of succession 
duty.—Ross uv. R. (1900) 20 Cc. L. SS 
832; 32 O. R. 143; 21 0. L. T. 227; 
10. L. R. 487.—CAN. 


q. ——.]—In order to arrive at 
the aggregate value of the property 
of a deceased person under Succession 


Part V.—Succession Dury. 


marriage, appointed the estates to the use of 
trustees in fee from & after the marriage by 
way of mtge. to secure £20,000, subject to a 
proviso that if the father or son, or any person 
interested in the equity of redemption, should on 
a day named in 1870, pay to the trustees £20,000, 
with interest at £3 per cent., the trustees should 
at any time on request reconvey the estates to 
the uses to which the equity of redemption should 
then stand settled; & the father covenanted 
that if the marriage was solemnised he would, so 
long during his life as the £20,000 or any part 
should remain due to the trustees on the security 
of the deed, pay the trustees interest thereon at 
£3 per cent. ; provided that if he should pay the 
interest half yearly the trustees should not during 
his life call in the £20,000 or any part; & the 
deed witnessed that the trustees should stand 
aera of the £20,000 upon the trusts declared 

y the marriage settlement of even date, viz. 
upon trust to pay the annual income thereof to 
the son for life, & after his decease to his wife 
for life, with the usual trusts over for children. 
The marriage was solemnised, & the son received 
under the deeds £600 a year, being the interest 
on £20,000 at £3 per cent., until his father’s death 
in 1874, when he became entitled in possession to 
the estates, & the £600 a year ceased :—Held: 
the case was covered by the principle of Com- 
missioners of Inland Revenue v. Harrison, No. 828, 
ante, & on taking his succession to the estates the 
son was ‘“ bound to relinquish ”’ or was ‘‘ deprived 
of ’’ the £600 a year within 1853 Act, s. 38, & was 
entitled to an allowance accordingly, upon the 
computation of the assessable value of his suc- 
cession.—LE MARCHANT v. INLAND REVENUE 
Comrs. (1876), 1 Ex. D. 185; 45 L. J. Q. B. 247; 
24 W. RR. 858; sub nom. INLAND REVENUE 
Comres. v. LE MARCHANT, 34 L. T. 152, C. A. 

830. Cesser of life interest-—On enlarge- 
ment into absolute interest.|—A.-G. v. RoBERT- 
son, No. 710, ante. 

831. 1853 Act, ss. 15, 38.]—LRe 
CooPER & ALLEN’S CONTRACT FOR SALE TO 
HARLECH, No. 657, ante. 

832. Onus of proof.|—SoLICITOR-GENERAL vv. 
Law REVERSIONARY INTEREST Society, No. 797, 
ante. 











Sect. 6.—COLLECTION OF THE DUTY. 
SuB-sEcT. 1.—THE Duty. 
See 1853 Act, ss. 9,51; 1909-1910 Act, s. 56 (1). 
833. Certificate of payment—Prescribed form.] 
—I think that deft. is not entitled to compel the 
Inland Revenue Office to give a certificate in 
any particular form (RomILiy, M.R.).—HowE 
(EARL) v. LICHFIELD (EARL) (1866), L. R. 1 Eq. 
641; 85 Beav. 370; 14 L. T. 122; 14 W. R. 468 ; 
55 E.R. 939; affd. (1867), 2 Ch. App. 155, L. C. 


SUB-SECT. 2.—WHEN PAYABLE. 
See 18583 Act, ss. 15, 16, 20, 21, 23, 24, 32, 37, 
39, 40; 1888 Act, s. 21 (2), s. 22 (1 & 2); 1894 


Duty Act of New Brunswick, 1896, ; to by 


a donatio mortis causa :—Held: | 
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Act, s. 6 (8), s. 18 (1); 1896 Act, s. 18 (2): 1909— 
1910 Act, s. 61 (5). aca 
834. Successor entitled in 
SOLICITOR-GENERAL v. Law 
INTEREST Society, No. 797, ante. 

835. Beneficial enjoyment — Half-yearly 
instalments— When first instalment payable.]— 
A.-G. v. SEFTON (EARL), No. 799, ante. 

836. —— Meaning of ‘‘ beneficial enjoy- 
ment.’’|—A.-G. v. SEFTON (EARL), No. 799, ante. 

837. ——— Life interest enlarged to absolute 
interest.]|—-A.-G. v. ROBERTSON, No. 710, ante. 

838. Succession accelerated.|—Zte Cooprr & 
ALLEN’S CONTRACT FOR SALE TO HARLECH, No. 
657, ante. 

839. What amounts to _ acceleration— 
Advance to expectant successor—During lifetime 
of life tenant.|—By a marriage settlement the 
trust funds were settled upon trust to pay the 
income to the husband for life, & upon his death 
to the wife for life if she should survive, with 
remainder to the children of the marriage as the 
husband & wife jointly, or the survivor of them, 
should appoint, & in default of such appointment 
for the children who should attain the age of 21, 
or die leaving issue, or marry, in equal portions. 
It was also provided that it should be lawful for 
the trustees during the joint lives of the husband 
& wife, or the life of the survivor, with their, his, 
or her consent in writing, & after the decease of 
both, at the discretion of the trustees, to raise & 
apply, or dispose of, all or any part of the then 
expectant part or share of any such child or issue 
whose share should not then be payable, for or 
towards the preferment, advancement, or benefit 
of such child or issue. During the lives of the 
tenants for life portions of the trust funds were 
appointed & paid over to the children by the 
trustees under the power in the settlement :-— 
Held: on the death of the surviving tenant for 
life, that as to the appointed part of the trust 
fund, thcre had been an acceleration of the title 
to the succession ‘‘ by the extinction of prior 
interests ’’ within 1853 Act, s. 15, & such part 
was, equally with the unappointed part, subject 
to succession duty.—Re Druky LOWE’s MARRIAGE 
SETTLEMENT, Ea p. SIrwELL (1888), 21 Q. B. D. 
466; 59 L. T. 539; 37 W. R. 238; 47. L. R. 
652, D. C. 

Annotation :—Distd. A.-G. v. Selborne (1901), 65 J. P. 342. 


Settlement taking effect sooner 
than intended.|—A.-G. v. ROBERTSON, No. 710, 
ante. 

841, ——— Possession distinguished.] — 
A.-G. v. Roperrson, No. 710, ante. 

842. Exercise of power of appoint- 
ment—Substituting particular estate for prior 
succession.]|—A.-G. v. SELBORNE (HARI), No. 753, 
ante. 

843. --——— Surrender of life interest.]— 
The late Earl of Buchan being in 1872 heir of 
entail in possession of certain entailed estates in 
Scotland under an entail prior to 1848, applt., 
who was his eldest son & heir apparent, agreed 
with his father to propel the entailed estates so 
that applt. should enjoy them as from Sept. 13, 


possession.) — 
KREVERSIONARY 














——— 








PART V. SECT. 6, SUB-SECT, 2. 


8. 4, the debts due by the estate should tho $7,540 was not dutiable under 8. Succession Duty Act, 1911 
be deducted. —IRRORIVER-GENERAL OF Succession ; Dat Pe heed Astin ts ie apart ee. prone 

: ments. trans ease ment, }— 
33 N. . Beh gos CANS AR? seit intestate to his niece not being &® ‘The phrase “ unless otherwise pro- 





r, .}—The aggregate value of voluntary one, 
the estate of an intestate was 
$12,877, & of this $7,540 passed to the 
hands of niece by virtue of an 
agreement between them, given effect 


valuo.—A.- 


bat one made in Pes 
ontractual obligation 
suance of o FOR ONTARIO ?. BROWN 


1903), 23 C. L. T. 90; 50. L. R. 167 ; 
y 0. {y" R. 30.—CAN. 


iv 
vided for,’’ in Succession Duty Act, 
c. 217, s. 20, R. 8S. B. O., 1911, refers 
to the succeeding phrase “shall be 
due & payable at the death of the 


deceased ’’; it, therefore, deals with 
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Sect. 6.—Collection of the duty: Sub-sects. 2 & 3, 
A. &B.; sub-sects.4&5, Sect.7: Sub-sect. 1.] 


1871. The father & son thereupon executed a 
disposition of the entailed estates, & the father’s 
interest therein ceased. But inasmuch as the 
estate could not be disentailed until applt. attained 
the age of twenty-five years, it was further agreed 
that when applt. attained that age the estates 
should be disentailed. This was done in 1875. 
Applt. also undertook to raise a large sum of 
money on the estates to pay off the debts of the 
Earl of Buchan. In 1898 the late Earl of Buchan 
died, some years after he had ceased to be owner 
of the entailed estates. The Crown claimed 
succession duty under 1853 Act, ss. 2, 15, founding 
their claim on the ground that under the original 
deed of entail of 1864 applt. had an expectant 
right of succession, & this right would open to 
him by devolution on the death of the late Earl 
of Buchan, his father, & the transaction above 
referred to, by which there was a propulsion of 
the estates to the next heir, namely, applt., was 
an acceleration of the succession :—Held: suc- 
cession duty was payable by applt. under 1853 
Act, s. 15, on the ground that he had a title to the 
succession capable of being ‘‘ accelerated,” & 
that title had been accelerated by the surrender 
or extinction of the father’s prior interest.— 
BUCHAN (EARL) v. Lorp ADVOCATE, [1909] A. C. 
166; 78 L.J.P.C. 70; 100. 7.5; 25 T. L. R. 
134; 53 Sol. Jo. 116, H. L. 

844. Duty payable in ‘‘same time & in 
same manner ’’—Interpretation.|—NoORTHUMBER- 
LAND (DUKE) v. A.-G., No. 602, ante. 





SuB-sECT. 3.—By Wom PAYABLE. 
A. The Accountable Persons. 

See 1853 Act, ss. 1-10, 14-20, 42-45, 49, 52; 
1889 Act, s. 10 (3), s. 12 (3); Legacy Duty Act, 
1805 (c. 28), ss. 5, 7. 

_ 845. Executor of settlor.|—The father of a mar- 
ried woman covenanted with trustees for payment 
to them at such time or times during his life as 
he should think fit, or within twelve months after 
his death, of £10,000 ‘ free from all deductions 
whatsvever,” & for payment to them in the mean- 
time of an annuity of £200, the principal sum & 
the annuity to be held upon trust for the daughter 
& her family. The covenantor did not pay any 
part of the £10,000 in his lifetime, but after his 
death his exor. paid to the trustees the full sum 
of £10,000. The Crown claimed succession duty 
from the trustees, who paid it, & claimed repay- 
ment from the exor. on the ground that the £10,000 
was to be paid free from all deductions. Both 
parties agreed that the fund was liable to succes- 
sion duty, & argued the case on that footing :-— 
Held: (1) if the duty was payable it must be 
borne by the fund, for the relation between the 
trustees & the exor. was simply that of creditors 


the time of payment, not with the 
method thereof.— Re CRAWFORD, [1918] 
sow. W. R. 267; 25 B.C. R.178.— 


_t. Residuary estate — Subject to 
life interest.}—Ry the will of M. C. his 
children became entitled to the 1e- 
siduary estate in expectancy on the W. 
decease of his widow, who took a life 
interest in the property. The testator 
died in 1862. he widow died in 
1885 :—Held: the ostate was liable 
to succession duty, payable on the 
children becoming entitled.—-Re Camr- 
BELL (1890), 83 N. ZL. Re 7 


proportions 


only. 


settlement : 


PART V. SECT. 6, SUB-SECT. 3.—A. 

a. Successor.}—By an 
made in 1964, W. coveyed L. station 
in Q. to his ble his son in certain 
The 
ported to be made between W., his 
wife, & son, but it was executed by 
W. died in 1905 :—Held : 
(1) the son was Hable on account only 
as to the interest which he himself 
had in the real estate in, respect of 
which he took an interest under the 
(2) the wife was Hable 
to account in respect of the interest 
she took in the real estate under the 


Estate AND OTHER DreatH DUTIES. 


& debtor; (2) the exor. was not liable to be called 
on by the Crown for the duty; (8) when he had 
paid the £10,000 in full to the trustees, he had 
discharged his testator’s obligation, & was not 
concerned with the question whether succession 
duty was payable. 

(4) Qu.: whether any succession duty was 
payable on the death of the covenantor.—fe 
Hiacins, Day v. TURNELL (1885), 31 Ch. D. 142; 
55 L. J. Ch. 235; 54 L. T. 199; 34 W. RR. 81,0. A. 
Annotations :—As to (3) Distd. Re Currie, Bjorkman v. 

Kimberley (1888), 57 L. J. Ch. 743. As to (4) Expld. 

A.-Q. v. Montefiore (1888), 21 Q. B. D. 461. 

846. Trustees of settlement.]— (1) Where a 
person absolutely entitled to a reversionary 
interest in personalty settled the same on the usual 
trusts of a marriage settlement, &, on the reversion 
falling in, paid the whole of the succession duty, 
which had become payable thereon, out of his own 
moneys :—Held: having regard to 1853 Act, 
s. 32, he was entitled to be recouped out of the 
corpus of the settled fund. 

(2) By sect. 32 of 1853 Act personal property 
settled upon different persons in succession is to 
be treated for the purposes of the Act as if it were 
bequeathed by the predecessor to the successor. 
I think the legislature meant to impose the 
liability to pay the duty on personal property in 
settlement, not only on the different persons 
beneficially interested in succession, but also on 
the trustees of the settlement in the same manner 
as on the trustees of a will. In other words, the 
duty was to be a charge on the capital (J=s- 
SEL, M.R.).—Cuppon v. CUuDDON (1876), 4 Ch. D. 
583; 46 L. J. Ch. 257; 25 W. R. 341. 
ae eg tu (2) Consd. A.-G. v. Aberdare, [1892] 2 


847. \—Re Hiaoins, Day v. 
No. 845, ante. 

848. Duty paid by successor—Reimburse- 
ment by trustee—Liability for interest.|—Real 
& personal estate was given by will to A. & B. to 
permit X. to receive the income during his life, 
remainder to the use of Y., an infant. On the 
death of X. leaving his widow & Y. otherwise 
unprovided for, the ct. made an order for the 
payment of the whole income of Y.’s property 
for her maintenance, to X.’s widow, by A. & B. 
Shortly afterwards the circumstances of X.’s 
widow improved, but A. & B., till the death of B., 
in 1861, & after that event A. alone, still paid the 
gross income, without ever paying succession duty, 
to X.’s widow during Y.’s minority. Y. attained 
21 in 1873, married, & sought to charge A. & the 
estate of B. with the amount paid for succession 
duty, with interest :—Held: (1) they were liable 
for succession duty, but not for the interest, 

X.’s widow, in 1863, married J., who died in 
1872. On May 7, 1874, she married R. Y. sought 
to charge J.’s estate, Y.’s separate estate, if any, 
& KR. in the same way :—Held: (2) J.’s liability 
in respect, as well of his wife’s receipt of income, 
from 1861 to 1863, as of her accountability for 
succession duty, terminated with the coverture ; 


TURNELL, 








settlement.—Re 
R. Qd. 55.—AUS., 


b. Hxecutor as devisee.}—Q., who 
was oxor. & sole devisee under the will 
of a testator domiciled in British 
Columbia, & applts. executed a bond 
for the payment of succession duty 
under Succession Duty Act (R. S. B. C., 
1911, e. 127). The bond, which was 
in the form provided in the sched. to 
the Act, described Q. as exor., & was 
defeasible upon his paying all duty to 
which the property, estate, & effects 
of the testator “ coming to the hands of 
the said” Q. might be found lable 


WHITE, {1920] St. 


indenture 


indenture pur- 


Parr V.—Succession Dury. 


(3) R. was similarly protected by Married 
Women’s Property Act, 1870 (c. 93), s. 12; 
(4) J.’s estate was liable for the receipts of income 
from 1863 to 1872.—BRown v. Smi1TH (1875), 46 
L. J. Ch. 866. 

849. ——— Funds paid under order of court.]— 
By his will & codicil thereto testator who died in 
1860, settled one undivided third part of his 
real estate upon his eldest son W. for life, with 
remainder to his first & other sons in tail male. 
W.’s eldest son C. was born in 1860 & attained the 
age of 21 in 1881. In 1882 a disentailing assurance 
was executed by which one undivided third part 
of the freehold lands of which C. was the first 
equitable tenant in tail was disentailed & conveyed 
to such uses as W. & C. should jointly eppen, 
& by a deed of resettlement made on the following 
day the lands were under the joint power con- 
tained in the disentailing assurance conveyed to 
such uscs as they should jointly appoint. In 
1883 & 1884, £35,425 was, in pursuance of an order 
made in a suit for the administration of testator’s 
estate, paid by the then trustees of the will & 
codicil to W., the proportion attributable to 
proceeds of sales of real estate subject to the will 
& codicil being £7,081. Between 1898 & the 
death of W., which took place in 1904, W. & C., 
in exercise of the joint power of appointment 
vested in them by the resettlement, appointed to 
themselves investments & cash attributable to 
the proceeds of real estate amounting in the 
aggregate to £26,718. Succession duty in respect 
of C.’s succession had not been paid on either the 
£7,081 or the £26,718 :—Held: (1) the order 
of the ct. under which the trustees paid the 
£7,081 did not protect them from liability for suc- 
cession duty in respect of that sum; (2) upon the 
death of W., succession duty became payable in 
respect of C.’s succession on £33,799 (the aggregate 
of the sums of £7,081 & £26,718), & the trustecs 
or their personal representatives were liable for 
the duty in respect of so much of those sums as 
was paid by the trustees respectively or to the 
payment of which they were parties.—A.-G. v. 
CHAMBRES, [1921] 1 K. B. 173; 90 L. J. K. B. 
441; 125 L. T. 189. 

850. Liability of husband during coverture.}— 
Brown v. SMITH, No. 848, ante. 


B. Limitation of Personal Liability. 
See 1889 Act, ss. 12, 13 (1), (2), (3), (4), (14), (15). 


SUB-SECT. 4.—REMISSION OF DUTY AND INTEREST. 
Sce Part I[., Sect. 4, ante. 


SuUB-sSECT. 5..-COMMUTATION OF DuTY AND Com- 
POSITION OF CLAIMS. 
Sec 1853 Act, ss. 23, 39, 41; 1880 Act, s. 11; 
Part I., Sect. 3, ante. 
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851. Duty payable on fund in court—Commuta- 
tion.]—Where an application is made for pee 
out of ct. of a sum of money on which duty will 
afterwards become payable for succession duty, 
the ct. will recommend petitioner to commute 
the duty.— BAILEY v. TINDALL (1853), 2 Eq. Rep. 
538; 22 L. T. O. S. 166; 18 Jur. 668; sub nom. 
BAYLEY v. TINDAL, 2 W. R. 129. 





Sect. 7.—OUT OF WHAT PROPERTY PAYABLE. 
SUB-SEcT. 1.-—-THE PROPERTY. 


See 1853 Act, ss. 42, 43 ; 1888 Act, s. 22 (3) (0) 3 
1889 Act, s. 12 (2), (3); 1894 Act, s. 18 (1); Land 
Transfer Act, 1897 (c. 65), s. 5. 

852. Purchase of reversion—Purchaser liable 
for duty.|—As between the vendor & purchaser of 
a reversion :—Held: the purchaser was liable to 
bear the succession duty payable in respect of it.— 
CoorER v. TREWBY (1860), 28 Beav. 194; 54 
BE. R. 3403; sub nom. COOPER v. TRUBY, 8 W. R. 
299. 


Annotution : ~Folld. Re Langham & Langham Hotel Co. 
(1890), 60 L. J. Ch. 110. 


853. ———- Purchase of spes successionis.|-— 
The heir-presumptive of an estate in fee agreed to 
sell his interest free from incumbrances :—Held: 
as between him & the purchaser the succession 
duty ought to be borne by the purchaser.—Re 
LANGHAM & LANGHAM IloTe. Co., Lrp. (1890), 
60 L. J. Ch. 110; 39 W. BR. 156, C. A, 

854. - Subject to existing lease—Duty pay- 
able on expiry of lease.|—(1) By a contract for sale 
the vendors agreed to sell, & the purchaser to buy, 
for £41,000, certain freehold property, ‘‘ subject 
to the leases affecting the same, but free from in- 
cumbrances.’’ The property was expressly sold, 
subject to all quit, chief, & other rents, rights of 
way, light, & other easements, but there was no 
mention of any liability in respect of succession 
duty. The vendors became entitled to the pro- 
perty on the death of a predecessor, who died 
before the date of the contract. The property 
was then subject to the leases which would expire 
in the year 1897, & on the death of their predecessor 
the vendors had only paid succession duty on the 
valuc of the ground rents, the duty which would 
become payable in respect of the increased valuc 
upon the determination of the leases in 1897 having 
been postponed, according to 1853 Act, s. 20 :— 
Held: as between the vendors & purchaser, the 
duty which would become payable on the deter- 
mination of the leases was a lability which must 
be discharged by the vendors. 

(2) It is well settled that where a purchaser 
buys an estate in possession, notwithstanding that 
le buys it in part from owners in remainder, he 
is entitled to have the estate in fee in possession 
cleared from the burden of the succession duty, 
which will become payable on the determination 
of the prior estates (KEKEWICH, J.).— He Kipp & 








under the provisions of the Act :--- 
lleld: Q. & the applts. were liable 
under the bond for duty in respect of 
real property which yee to Q. as 
devisee, although it had not vested 
in him as exor.—UNITED STATES 
FIDELITY & GUARANTEE Co. v. R,, 
([1923] A. C. 808.—CAN. 


PART V. SECT. 7, SUB-SECT. 1. 


co. Legacy.} — Unless otherwise 
stated by the torms of the will the 
succession tax is payable out of the 
specific legacy & not out of the re- 
siduary estate.—Re BOTSFORD’s WILL 


J.-~-—~-VOlL. XXI. 


(1895), 33 N. B. R. 55.—CAN. 

d. -j--The direction in a will 
to exors. to pay debts & funeral 
& tostamentary expenses docs not 
operate so as to make the payee of 
the succession duty, payable under 
R. 8. O. 1897, c. 24, & charge on the 
residue & to exonerate the legacies 
from payment thereof.—Re HOLLAND 
(1902), 22 CL. T. 164; 30. L. RR. 
06 > 1 0. Ww. R. 73.—CAN. 

e. ./+Testator by codicil de- 
vised to each of two devisees onc 
$1,000 debonture bearing interest at 
4 per cent. per annum. He had in 








previous clauses bequeathed to each 
of five named persons one debenture 
for tho sum of $1,000 bearing interest 
at 4 per cont.:—Held: the legacies 
to the two legatees were not specific 
legacies: & even if they had beon, 
the legatecs were not entitled to 
receive them free of succession duty.— 
Fe MACKEY (1903), 2 O. W. BR. 230, 
690 ; 6 O. L. q, 292.— CAN. 


f. -]— Specific legacies not 
etree 8 exonerated by the will, aro 
not to be exonerated from their pro- 
portion of the succession duties pay- 
able upon the whole of the estate, at 


I 
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Sect. 7.—Out of what property payable: Sub-sects. 
° 1,2,3&4. le 8 Pah eda 1,23. Sect. 9.] 


1, 4,3 AS DEC. O HUI SECS: 29 6 
GIBBON’s CONTRACT, [1893] 1 Ch. 695 ; 62 L. J. Ch. 


; rag ie ; 41 W. R. 507; 3R. 268. 
pred eniali, 8 be Folld. Re Weston & Thomas’ Contract 


(1907), 96 L. T. 324. 

855. Indemnity by vendor.]— 
A contract was entered into for the purchase of 
freehold ground rents secured on house property 
by a lease for 61 years expiring in 1938 subject to 
a condition entitling the vendors to rescind if the 
purchaser should insist on any requisition which 
the vendors should be unable or, on the ground of 
difficulty, delay, or expense, or any other reason- 
able ground, unwilling to comply with. The title 
to the property, which was of small value, disclosed 
that a claim for succession duty thereon would 
arise on the determination of the lease if the 
vendors, whose ages would then be 98, 97, & 92 
years respectively, were then living. The pur- 
chaser required the vendors to discharge that 
claim, which the latter declined to do on the ground 
that the contingency was too remote for calcula- 
tion & that the amount must be very small, but 
offered an indemnity, &, failing acceptance of that 
offer, gave notice to rescind without prejudice. 
The purchaser took out a summons for a declara- 
tion that the vendors were liable to discharge the 
succession duty. There was no evidence showing 
either any inability of the vendors to discharge 
the claim for the duty, or the existence of any 
ground of difficulty, delay, or expense, or other 
reasonable ground for their refusal to do so :— 
Held: the vendors were bound to discharge the 
claim for the duty.—Ke WESTON & THOMAS’S 
Contract, [1907] 1 Ch, 244; 76 L. J. Ch. 179; 
96 L. T. 324. 

856. ——- ——— Increase of value on expiry of 
lease—Liability of purchaser.|—A.-G. v. MANDER, 
No. 810, ante. 

857. Purchase of estate in possession—From 
life tenant & remainderman—Purchaser not liable 
-—Remedy against vendor.|—~Re Cooper & ALLEN’s 
CONTRACT FOR SALE TO HARLECH, No. 657, ante. 

858. —— .|—Re Kipp & GIBBON’Ss 
ContTRACT, No, 854, ante. 

















the expense of the residuary legatecs.— rovince :—Held ;: 
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859. Sale of settled estates—-Duty on purchase 
money——Exoneration of estates—-Duty on extinction 
of rentcharge.]— Estates subject to a jointure 
rentcharge were settled subject to a power of sale, 
with trusts for reinvestment of the purchase- 
money in lands to be settled to the like uses, & 
were sold under the power of sale :—Held: the 
charge of succession duty that would become pay- 
able on the extinction of the jointure was shifted 
by 1853 Act, s. 42, from the lands sold to the 
pore rey: & the lands on which it might 

e re-invested, & therefore the purchaser was not 
entitled to require it to be paid or provided for.— 
DUGDALE v. MEADOwsS (1870), 6 Ch. App. 501; 40 
L. J. Ch. 140; 241. T. 113; 18 W. BR. 310, L. C. 


Annotation :-—Consd. Re Warncr’s S. E., Warner to Steel 
(1881), 50 L. J. Ch. 542. 


860. ——- ——- ——- -——.|—-The effect of a 
sale by the ct. under the powers conferred by 
Settled Estates Act, 1877 (c. 18), of any settled 
estates, is, by the operation of sect. 22 of that Act, 
to revoke the uses of the settlement; & by the 
operation of 1853 Act, s. 42, the duty is shifted 
from the land sold to the purchase-money or its 
investments, & the land in the hands of the pur- 
chaser is freed from the succession duty. 

With the destruction of the settlement the right 
to duty in respect of the land originally comprised 
in it goes (JESSEL, M.R.).—Re WARNER'S SETTLED 
ESTATES, WARNER TO STEEL (1881), 17 Ch. D. 
TAL; 50L. J. Ch. 542; 451.7. 37; 29 W. RR. 726. 
Annotation :—Refd. A.-G. v. Selborne, {1902) 1 K. B. 388. 

861. Succession to lunatic—Dying Iintestate— 
Himself successor to realty & personalty.]—Le 
Ho.e, DaAviss v. Davis (1905), J19 L. T. Jo. 222. 

Where money applied to payment of duty.]—Scee 
Sect. 3, sub-sect. 7, ante. 

On early cesser of limited interest.]|—Scee Sect. 3, 
sub-sect. 8, ante. 


SuB-secr. 2.—POWER TO RAISE THE DUTY. 
See 1853 Act, ss. 16, 27, 44, 53 ; Supreme Court 


Fund Rules, 1905, rr, 20, 52 (b), 86; OC. GC. R. 
1903, Ord. 2, r. 14. 
although the de- property.j~By his will testator 


Re Botster (1905), 25 CG. L. T. 455; 
60. W. R. 3003; 10 0. L. R. 591— 
CAN. 

g. Amount actually distributcd—On 
jinal distribution.]}—Tho duty payable 
on the final distribution would be 
on the amount actually distributed, 
whether increased by accumulation 
or by the rise in value of lands or 
securities or decreased by loss.—A.-(. 
or a (1897), 28 O. R. 571.— 


h. Income of property until 
division of corpus.}—Testator by his 
will devised his estate to trustees upon 
trust to collect the income & apply 
it or such part as the trustees thought 
proper for the benefit of children & 
grandchildren for the period of 21 years 
after his dcath, & to pay over to the 
beneficiaries the whole income, with- 
out accumulations, for the period 
between the end of the 2] years & 
the death of the last surviving child :— 
Field: only the income was presently 
Mable to the payment of succession 
duty.—A.-G. vw. TORONTO GENERAL 
TRUSTS CORPN. (1902), 23 C. L. TT. 
89; 5 0. L. R. 2163; 1 OG. W. RH. 
807—CAN. 

k. Proceeds of sale of debentures 
when passing to legatees—Debentures 
not Vable.}—~Debontures of the Pro- 
vince of Nova Scotia are, by statute, 
‘not liable to taxation for provincial, 
locai, or mnunicipal purposes ” in the 


entures themselves were not liable to 

the duty cither in the hands of the 
exors. or of the Purcateers. the pro- 
cecds of their sale, when passing to 
legatcea, were.—Lovirt v. A.-G. FOR 
Nova Scotia (1903), 23 C. L. T. 212; 
338. C. I. 350.—CAN, 


I. Property devised.|— The succession 
duty payable under Succession Duty 
Act, 1397, in respect of the real estate 
ot & deceased person, does not form 
part of the testamentary expenses 
of the deceased, but is chargeable 
against the different properties devised 
under the will.—Re WaTKINS (1906), 
12 B.C. R. 97.—CAN. 


_m. Contingent intercst — Value of 
intervening life interest.}—Where a will 
gave to D. ‘‘ when he bocomes the age 
of 21 years ”’ certain land ‘“ together 
with all the crop, stuck & implements 
which may be thereon at the time of 
decease ’ :-—Held: Under R. S. S. 
1909, c. 38, 5. 16, in force at time of 
deceased’s death, the tenants for years 
entitled under Devolution of Estates 
Act should pay tho succession duty 
upon the appraised valuo of the term 
& D. upon the appraised value of the 
contingent feo simple going to him.— 
Wy Wo osar is DL rss ; 

° e ry t 5 ° . * 2; 5 - lL. 
R. 174.—CAN, wae 


PART V. SECT. 7, SUB-SECT. 2. 
n. Kxecutors— Mortgage of testator's 


appointed exors. & directed that tho 
income of his estate, until the poricd 
of distribution, after paying all 
necessary expenses, should bo used & 
expended OF his wifo in maintaining 
a home for herself & their childron, & 
that when the period of distribution 
arrived, the corpus of the estate should 
bo divided between his wife & three 
children :—Held; an order was pro- 
perly made by a judge of the Supreme 
Court, upon the application of tho 
exors., authorising them to borrow, 
on the security of a mortgage of 
testator’s property, @ sum which was 
required to pay succession duties.— 
Re Evwior (1917), 41 O. L. R. 276; 
han Ww. N. 266 ; 40 D. L. R. 649.— 


o. Trusteces— Duty d& expenses —~ 
Not costs of application to pte Bes 
Trustees, acting under a will, hav 
paid succession duties due on the doath 
of testator, applied to the ct. for 
authority under Finance Act, 1804, 
8. 9 (5), & Succession Duty Act, 1853, 
s. 44, to grant a bond & disposition in 
security over the property for the 
amount of the ouey so paid & the 
expenses of settli he same & of the 
applicn. :—eld: the trustees were 
entitled to authority to cha the 
proporty for the duty paid & alo for 
he expenses incurred in settling the 
duty, but not for the costs of the 
application.—Harris' Trvstrers v. 


Part V.—Succession Dury. | 
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SuB-sEcT. 3.—LiMITATION OF THE CHARGE OF ment of successor—Liability of trustees.|—BROwN 


Dury. 

See 1853 Act, ss. 42,52; 1889 Act, s. 12 (1), (8). 

862. Plene administravit by executor—With- 
out notice of claim for duty—Right of retainer for 
personal debt.)}—A debt in respect of which an 
exor. has exercised his right of retainer must be 
treated as a debt paid by him, & not as money 
remaining in his hands. Where an exor. has, 
without notice of any claim for succession duty, 
fully administered his testator’s estate, retaining 
a portion of the assets in payment of a debt te 
himself, a subsequent claim for succession duty 
cannot be enforced against the portion of the 
assets so retained by the exor.—He FLUDYER, 
WINGFIELD v. ERSKINE, [1898] 2 Ch. 562; 67 
L. J. Ch. 620; 79 L. T. 208; 47 W. RH. 5. 


Sup-sKker. 4.—BEQuEsT FreEE or Dury 
Nce Sect. 3, sub-sect. 7, ale. 


Sec. 8.—INTEREST, PENALTIES AND PRO- 
CEEDINGS. 
SUB-SECT. 1.—INTEREST. 
Sce 1896 Act, s. 18 (2). 


v. Smitu, No. 848, ante. 
864. Liability of husband of guardian 
of sucoessor.|— BROWN v. SMITH, No. 848, ante. 








SUB-SECT. 2.—PENALTIES. 


Sce 1853 Act, s. 46; inland Revenue Act, 1868 
{c. 124), s. 9. 


SUB-SECT. 3.—-PROCEEDINGS. 

See 1853 Act, ss. 45, 50; 1865 Act, sy. 55, 56, 
58, 63, 64. 

865. Petition of appeal against assessment— 
Dispute as to arnount due—Right of petitioner to 
begin.|—Re Dr LANcHY (1869), I.. R. 4 Exch. 
3273; 21 L. 1.583 sub nom. De LANcey v. INLAND 
Pe Comrs., 38 L. J. Ex. 193, n.; 17 W. Rt. 

866. Right of Crown 
GREENWOOD, No. 459, ante. 





to begin.|] — Le 


Scr. 9.—REPAYMENT OF OVERPAID DUTY. 


863. Failure of trustee to pay duty—Reimburse- 





Harris (1904), 6 F. (Ct. of Sess.) 
470.—SCOT. 

Pp. Provision by court for payment 
of duty.)— EWING'S TRUSTEES v. 
geen (1906), 44 Sc. L. R. 12.— 


PART V. SECT. 8, SUB-SECT. 3. 


q. Petition  o appeal against 
assessment — Right of rovincial 
treasurer to appeal.}—Appeal by the 


Treasurer of the Province of O. from 
a judgment or decision of the judge 
of the Surrogate Court of W., under 
Succession Duties Act, R. 8S. O. 1897, 
c. 24 8s. 9, & cron eon by the 
executors of the will of G. KR. from the 
same decision. The surrogate judge 
assessed the value of the estate of G. H. 
at $197,152.27, upon an appeal from 
the appraisement & assessment by the 
sheriff under sect. 7 of the Act :— 
lield: sect. 9 of the Act included the 
Provincial Treasurer so as to give him 
the right to appeal; & such appeal 
was not limited to the grounds ex- 
prey stated, the whole appraisement 
eing open to appeal; & the appeal 
bei for an amount in excess of 
$10,000 there was a further appeal 
to a Judge of the High Court.—Re 
Roaciw (1904), 6 O. » R. 189; 10 
O. L. R. 208.—CAN. 

r. Payment of costs by the Crown.) 
—Under the power contained in 
Stuccession Duties Act, 1893, s. 41, 
‘to make such order... . as shall 
seem just,’ the ct. on appeal may order 
the Rogistrar of Probates, representing 
the Crown, to pay the costs of a success- 
fulapplt. Regulation 22, made under 
Succession Duties Act, waives the 
prenceatiye whoreby costs may not 
2@ given against the Crown.—He 
PE aaa (1914), 8. A. L. R. 37 4e— 
under 


8 ——.}— In = Ntlgatiqn 


Succession Duty Act cxpress power is 
given to the High ct. to deal with the 
costs ; where the trustees of an estate 
had paid, or were ready to pay, all the 
duty which could properly be claimed 
against it, they were held entitled 
against the Crown to the costs of a 
special case & an action by the A.-Q. 
to recover higher duties; but only 
one set of costs was allowed to the 
trustees & beneficiaries.—A.-G. v. 
‘TORONTO GENERAL TRUSTS CORPN. 
(1903), 23 C. L. TT. 194; 50. L. R. 
607; 1 0. W. R. 807; 2 0. W. RR. 
271.—-CAN. 


t. ——.]—In an appeal from a 
judge’s decision on an application 
under Succession Duty Act, 8. 43, to tix 
the succession duty taxable on an estate, 
the ct. has no power to order costs 
against the Crown, as the Crown 
ap pee ae Van HORNE EstaTu 
. o. 2), [1919] 3 W. W. R. 598; 47 

ry L. ht. 529.—CAN. 


a. Jurisdiction of surrogate regis- 
trar.|—When the provincial treasurer 
& the partics futerested do not agree 
as to the succession duty pays le, 
the question must be settled by the 
tribunal appointed by the Act, namely, 
the surrogate registrar, with the mght 
of appeal given by the Act. The high 
ct. has no jurisdiction to decide the 

uestion in a stated case.—A.-G. wv, 

JAMERON (1899), 26 A. R. 103.—CAN, 


b. Fund in court—Succession duty 
—Priority of claim for.|—An extrix. 
named in the will of deceased who died 
domiciled in Saskatchewan brought 
action on demand notes given to 
deceased by deft., a co. incorporated 
in Alberta, & carrying on business 
there only. The action was brought 
in Alberta, & before probate was 
obtained either in Saskatchewan or 
Alberta. Deft. did not deny the debt, 
but questioned pltf.’s right to reccive 


Sce 1853 Act, ss. 37, 40. 


money which it paid into ct. Probate 
was issued in Saskatchewan after 
defence was filed, but there was never 
any ancillary probate in Alberta. 
An order of the Master giving pitf. 
leave to enter judgment & costs of suit, 
except of application for judgment, 
was varied as to costs & debt. given 
costs of appeal; the judgment to 
stand in favour of pitf. for the moneys 
in ct. without costs, but no payment 
out to be made until a judge is satisfied 
that the Treasury Department has no 
claim for succession duties.—TORGUSON 
v. WAYNE SuprpLty Co., LTp., [1916] 
2W. W. R. 875.—CAN. 


PART V. SECT. 9. 


o. By executors — Duty paid in 
ignorance of claims against estate.J— 

here exors., erroneously & in ignor- 
ance of the existence of claims, over- 
valued the estate & paid succession 
duty for which the estate would not 
have been liable had the amount of such 
claims been deducted therefrom, they 
were held entitled to recover back from 
the Crown the amount of the duty 
wrongly paid.— Ross _v. R. (1900), 32 
O. R. 143; affd. 1 O. L. R. 487.—CAN. 


d. Annuity — Duty payable 
in instalments.}—Testator gave an 
annuity to Mrs. A. The exors. paid 
the whole of tho succession duty at 
once & obtained a release thereof. 
Mrs. A. died before receiving 4 annual 
instalments, & the exors. brought an 
action against the provincial treasurer 
to recover under Succession Duty Act, 
8. 11, the amount of succession duty pe 
in excess to what would have been 
required had they paid according to 
annual payments ‘—fHeld: petitioners 
could not recover.—BETHUNE UW. : 
ee) 210. W.R. 559; 30.W.N. 941; 

60.1. R. 1173 4 D. L. RR. 229.—CAN. 
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Estate AND OTHER DrEatu DUTIES. 


Part Vl—Probate Duty. 


Nore.—In this Part Probate Duty Act, 1801 
(c. 86), Probate and Legacy Duties Act, 1808 (c. 149), 
Stamp Act, 1815 (c. 184), Court of Probate Act, 
1857 (c. 77), Probate Duty Act, 1859 (c. 36), Probate 
Duly Act, 1860 (c. 15), Probate Duty Act, 1861 
(c. 92), Revenue Act, 1862 (c. 22), Revenue (No. 2) 
Act, 1864 (c. 56), Crown Suits, eic. Act, 1865 (c. 104), 
Inland Revenue Act, 1868 (c. 124), Customs and 
Inland Revenue Act, 1880 (c. 14), Customs and 
Inland Revenue Act, 1881 (ce. 12), Revenue Act, 
1884 (c. 62), Revenue Act, 1889 (ce. 42), Finance 
Act, 1894 (c. 30), Finance Act, 1896 (c. 28), 
referred to as 1801 Act, 1808 Aci, 1815 Act, 1857 

1859 Act, 1860 Act, 1861 Act, 1862 Act, 1864 

1865 Act, 1868 Act, 1880 Act, 1881 Act, 1884 

, 1889 Act, 1894 Act, 1896 Act respectively. 


SeEcT. 1—IN GENERAL. 

See, now, 1894 Act, ss. 1, 21 (2). 

867. Whether duty merged in estate duty— 
Effect of 1894 Act.|—WINANS v. A.-G., No. 1, ante. 

868. Definition.|;—Probate duty in England is 
a stamp duty payable upon the value of the pro- 
perty the subject of the probate at the time it is 
granted.—BELL v. MASTER IN EQUITY OF THE 
SUPREME Court oF VICTORIA (1877), 2 App. Cas. 
560; 36 L. T. 9386, P. C. 


Annotation :—Mentd. Armytage v. Wilkinson (1878), 3 

App. Cas. 355. 

869. Where title of personal representative in 
issue—Duty must be paid to cover sum to be 
recovered.|—If an administrator shows that he 
sues for a greater value than is covered by the 
ad valorem stamp of his letters of administration, 
he shows his administration to be void, & cannot 
recover, although he sues for a doubtful claim ; 
he must prove his administration, for that con- 
stitutes his title to recover, & it will not suffice 
to sue out new letters of administration on a larger 
stamp after he has obtained judgment.—Hunrt v. 
STEVENS (1810), 3 Taunt. 113; 128 E. BR. 46. 
Annotations :—Folld. Carr v. Roberts (1831), 2 B. & Ad. 

905. Consd. A.-(3. v. Hope (1834), 1 Cr. M. & Rt. 530; 

A.-G. v. Bouweng (1838), 4M. & W.171. Refd. A.-G. v. 

Brunning (1860), 8 H. L. Cas, 243; Re Rowe, Jacobs v. 

Hind (1889), 60 L. T. 596. 

870. Effect of subsequent payment of 
duty.|—A. sucd out a commission of bkpt. against 
B. upon a debt due to him as exor., but the probate 
of the will had an insufficient stamp. Afterwards, 
however, a sufficient stamp being affixed :—Held : 
it was sufficient to support the petitioning creditor’s 
debt, in an action by the assignees. 

Numberless instances have occurred in which a 
party has been nonsuited, because the deed, under 
which he claimed a right of action, has had an in- 
sufficient stamp ;_ but it has never been contended 
that, after a valid stamp has been put upon it, he 
has not had, by retrospection, a good right of 








been realised. 


PART VI. SECT. 1. 

e. Property of wuneertain value — 
Interim assessment—A yreement for final 
adjustment.}|—J. T. died intestate, & 
Ree were appointed administrators. 

he deceased’s cstate consisted largely 
of atation properties & it was found 
impossible to value it satisfactorily in 
accordance with Succession & Probate 
Duties Act, 1892. An interim assess- AUS. 
ment was then made, & duty was paid i. 
on that basis, it being agreed that a a deed o 


the express 
missioners 





the whole estate in Queensland had 


The estate having 
realised less than the estimated value, by 
pltfs. sued for a refund :—Held: the 
making of this agreement was within 
powers of the Com- 
under Succession & Pro- 
bate Duties Act, 1892, 8. 39 ; & within 
the general powers of the govt.— 

UEENBLAND TRUSTEES, 

OWLES (1910), 12 CG L. R. 


sae ca a an oe mae 
gift of re ersona. 
final adjustment should be made after property to his two alstcia GELIEcE 


Oo & power reserved to him to revoke 


action (GiBss, L.C.J.).—RoaGsErs v. JAMES (1816), 

7 Taunt. 147; 2 Marsh. 425; 129 BE. R. 59. 

Annotations :—Refd. Burton v. Kirkby (1816), 7 Taunt. 
174; Re Drakeley, Ex p. Paddy (1818), 3 Madd. 241; 
Rose v. Tomblinson (1834), 3 Dowl. 49. 


871. .|—A pltf. sued to recover 
a large unliquidated sum due to her testatrix, but 
the stamp on the probate did not cover the amount 
laimed :—Held: pltf. could not obtain a decree 
snes for accounts & inquiries, until the probate 
had been properly stamped. The cause stood 
over, & the comrs. stamped the probate & gave 
credit for the duty.—Howarp v. PRINCE (1847), 
10 Beav. 312; 9 L. T. O. S. 350; 50 E. R. 602. 
872. |—Semble: a party suing as 
exor. or administrator cannot sustain proceedings 
to recover a larger sum than that upon which the 
probate duty is calculated.—_JONES v. HOWELLS 
(1843), 2 Hare, 342; 12 L. J. Ch. 365; 67 E.R. 
141; affd. (1845), 15 L. J. Ch. 115, L. C. 
Annotations :—Consd. Lord v. Colvin (1867), L. R. 3 Eq. 























737. Mentd. Parker v. Carter (1845), 4 Hare, 400; 

Wilkinson v. Fowkes (1851), 9 Haro, 193. 

873. -|—A.-G. Uv. BRUNNING, No. 
876, post. 


874. Property of uncertain value—Depending 
on result of action—Probate to two executors in 
different amounts.|—One of two exors. proved the 
will, swearing the property, the amount of which 
depended on the result of a pending suit in 
Chancery, under a certain amount, & paid the duty 
thereon. The other exor. was allowed to take 
probate, swearing the property under a smaller 
amount.—IJn the Goods of BELL (1871), L. R. 2 
PL. & D. 247; 40L. J.P. & M. 67; 25 L. T. 168 ; 
36 J. P. 376. 

875. Insufficiency of stamp—Effect on validity 
of probate.|—Probate having been granted it 
justified the exors. in administering the whole 
estate & the insufficiency of the stamp, if proved, 
would not affect its validity, though, whilst in- 
sufficiently stamped, its admissibility in evidence 
might be affected (HAWKINS, J.).—A.-G. v. 
SmitH, [1892] 2 Q. B. 289; 66 LL. T. 857; 56 
J. P. 758; 40 W. R. 671; 8 T. L. R. 626; 36 
Sol. Jo. 557; affd., [1893] 1 Q. B. 239, C. A. 
Annotation :—Mentd. Wallen v. Lister, [1894] 1 Q. B. 312. 


Sect. 2.—SUBJECT MATTER OF CHARGE. 
Sup-sEctT. 1.—‘‘ EsTaATE On EFFECTS.”’ 
A. Personal Estate. 

876. All personalty recovered by virtue of 
probate—Whether legal or equitable.})—A}l] moneys 
recoverable by the exor. by virtue of the probate, 
in whatever form recovered, whether through the 
agency of a ct. of equity or a ct. of law, are part 


the bee at any time, wholly or in part, 
deed or will. In 1888, whilst the 
brother was still alive, one of the sistors 
made a deed of gift to the other of all 
her interest in the gift from the brother. 
The brother subsequently died without 
having revoked his gift:—Held: as 
the value of the interest made over by 
the one sister to the other in 1888 was 
incapable of estimation, the deed of 
ift from the one to the other was not 
iable to duty under Deceased Persons’ 
Estates Duties Acts, 1881 & 1885.— 
Re DAVONPORT TO RANDALL (1898), 
17 N, 2. L. ti. 84.—N.Z. 


LTp. wv. 
111.— 


Part VJ.---PROBATE Durty. 


of the estate & effects of testator & are liable to 

probate duty. 

A., the owner of an estate, entered into a con- 
tract for the sale of it. Part of the purchase- 
money was paid as in his lifetime. The contract 
contained stipulations to the effect that certain 
alterations might be made in the formal agreement 
drawn up on the original contract, &, as the pur- 
chaser was a ward of ct., that the contract should 
be void if not approved by the Lord Chancellor. 
There were also articles as to the contract being 
rescinded through the act of the parties on the non- 
payment of the purchase money, etc. Some 
alterations were made in the original contract; 
testator had a good title; he died; & after his 
death the formal approval of the contract was 
given by the Ct. of Ch. :—Held: the purchase- 
money was to be deemed part of the ‘estate & 
effects ’’ of testator within 1815 Act, sched., part 3, 
& was liable to probate duty. 

A stamped probate or letters of administration 
to cover the sum to be recovered, is always 
necessary where the title of the exor. or adminis- 
trator is put in issue (LORD WENSLEYDALE). 

The sum to be recovered in case of death by 
negligence [under Fatal Accidents Act, 1846 
(c. 93)], certainly would not be subject to probate 
duty, for it is not made part of the estate of the 
deceased (LonD CAMPBELL, C.). 

Mtge. money now recovered by an exor., by the 
aid of a ct. of equity, would certainly be assets 
& liable to probate duty (Lornp CAMPBELL, C.).— 
A.-G. v. BRUNNING (1860), 8 H. L. Cas. 243; 30 
L. J. Wx. 379; 3 L. T. 36; 6 Jur. N. S. 1083; 
8 W. R. 362; 11 KH. RR. 421, UW. L. 

Annotations :—Expld. Ite De Lancey (1870), L. R. 5 Exch, 
102. Consd. Forbes v. Steven, Mackenzio v. Forbes 
(1870), L. R. 10 Eq. 178. Refd. Lord v. Colvin (1867), 
L. R. 3 Eq. 737; Perry’s Exors. v. R. (1868), L. R. 4 
Kxch. 27; A.-G. v. Lomas (1873), L. R. 9 Exch. 29; 
A.-G. v. Ailesbury (1887), 12 App. Cas. 672; O'Grady v. 
Wilmot, [1916] 2 A.C. 231; Re Scott, Scott v. Scott, 
[1916] 2 Ch. 268. Mentd. A.-G. v. Partington (1864), 
3H. & C. 193; Re Capdevielle (1864), 11 L. TT. 89; A.-G. 
v. Hubbuck (1884), 13 Q. B. D. 275; New York Breweries 
Co. v. A.-G. (1898), 79 L. T. 568; Re Power, Re Stone, 
Acworth v. Stone, [1901] 2 Ch. 659; Re Dixon, Penfold v. 


Dixon, [1902] 1 Ch. 248; Re Lyne’s Settlmt. Trusts, Re 
Gibbs, Lyno v. Gibbs, [1919] 1 Ch. 80. 


877. At date of death or subsequently.|— 
LORD v. COLVIN, No. 927, post. 





117 


878. Fund appointed under general power.|— 
Where testator having a general power of appoint- 
ment over a fund exercises it by will, probate 
duty must be paid in respect of the fund.— PALMER 
v. WHITMORE (1832), 5 Sim. 178; 58 E. R. 304. 


Annotations :-—Folld. A.-G. v. Staff (1833), 2 Cr. & M. 124. 
Distd. Vandiest v. Fynmore (1834), 6 Sim. 570. N.F. 
Platt v. Routh (1840), 6 M. & . 756. 


879. .}—A married woman having a testa- 
mentary power to appoint a fund exercised it in 
favour of her husband, & appointed him her exor. : 
—Held: if the husband claimed the fund as his 
wife’s exor., he must pay probate duty on the 
fund.—NAIL v. PUNTER (1832), 5 Sim. 555; 58 
KE. R. 447. 

Annotations :—Mentd. Davies v. Hodgson (1858), 25 Beav. 
177; Johnson v, Gallagher (1861), 3 De G. F. & J. 494; 
London Chartered Bank of Australia v. Lempriére (1873), 
L. R. 4 P, 0.572; Re Armstrong, Ex p, Gilchrist (1886), 
17 Q. B. D. 521; Crichton v. Crichton, [1896] 1 Ch. 870. 
880. .|— Testator bequeathed certain 

stock to trustees upon such trusts & subject to 

such powers, etc., as A. should by deed or will 
direct or appoint; & in default of appointment, 
upon trust to pay the dividends to A. during her 
life, & after her decease to pay the principal 
amongst her children. After testator’s death A. 
executed a deed according to the mode described 
by the will; by which, after reciting that she was 
desirous of executing the power, she directed the 
trustees to transfer the fund to herself & a new 
trustee, upon such trusts & subject to such powers, 
etc., as A. should by any deed, with or without 
power of revocation & new appointment, or by 
her last will, direct & appoint, with certain 
limitations over in default of appointment, similar 
to those contained in the will; in pursuance of 
which deed the fund was transferred into the names 
of A. & the new trustee. A. afterwards, by will 
by virtue & in execution of that power, appointed 
the fund to be transferred to certain persons, in 
trust that the same might be consolidated with & 
become part of her residuary estate, & follow the 
dispositions thereof thereinafter mentioned :— 

Held: the deed executed by A. bcing an exercise 

of the power under the original will, the property 

thereby became liable to her debts, & became her 
personal estatc, in which she had a beneficial 
interest, & consequently was liable to the payment 








PART VI. SECT. 2, SUB-SECT. 1.—A. 


878i. Fund appointed under general 
power.j—Property over which a de- 
ceased person had at the time of his 
death a gencral power of appointment 
by will is liable to probate duty under 
Administration & Probate Act, 1903, 
8. 13.—WEBB v. MCCRACKEN (1906), 
3 Cc. L. R. 1018.—AUS. 

g. Fund appointed under special 
power.j—New South Wales Stamp 
Duties Act, 1898, 8. 49 (2) A (a), docs 
not apply to property over which a 
deceased person has only a special as 
distinguished from a general power of 
appointment by will.—SrTramp DUTIES 
fae v, STEPHEN, [1904] A. C. 137.— 

h. Mortgage debt— Mortgaged lands 
outside the colony.J—Teostator, resident 
& domiciled in Victoria, agreed to lend 
£25,000 to a person then & at the 
time of testator’s death domiciled 
& resident in N.S.W. The debt was 
secured by two mtges. over land in 
N.S.W. which were subject to the pro- 
visions of 26 Vict. No. 9 of that 
Colony. At the death of testator, the 
principal sum together with certain 
accrued interest was due & payanle 
to testator in Victoria :—Held: the 

rinctpal sum scoured by the mtges., 
ogether with the accrued interest 
thereon, were not subject to the pay- 
ment of probate duty in Victoria.— 


Re CurRRi«’s WILL (1899), 25 V. L. R. 
224.—AUS. 





k. -}—Tostator, by his will, 
directed that certain charges vested in 
him should merge in his real estate :— 
Held: probate duty was payable on 
the chargos.—Re NUNN’S’ KSTATE, 
{[1894) 11. R, 252.—IR. 


l. Personalty in the — colon 
Testator domiciled in England.j-— 
Testator dicd domiciled in Scotland 
possessed of bills of exchange secured 
by mortgage of station property in 
this colony. Probate of the will was 
granted by the Supreme Ct. to the 
executors :—Held: the prothonotary 
was right in refusing to issue the 
probate unless probate duty were paid 
on the personalty in the colony.—Re 
RUTHERFORD (1882), 3 N.S. W. L. R. 
176.—AUS. 


m. Shares_on local register.]— 
Shares upon tho local register of the 
Union Bank of Australia, Ltd., are 
liable to probate duty in Victoria. 
The test of liability of any property 
to probate duty in Victoria is whether 
title is or has to be made there.— 
TOwEe v. R. (1886), 12 V. L. R. 50.— 
AUS. 








‘: Promissory notes he able in 
the colony.}—Testator, who died domi- 
ciled in Victoria, was at the time of his 
death the holder of promissory notes 


payable in Victoria; such promissory 
notes had been given for partnership 
purposes to testator by a perme 
carrying on business solely in New 
South Wales, of which partnership the 
testator was a member :—lifeld: the 
promissory notes were assets, & liable 
to probate duty.—SHAW & MAOKINNON 
vw. RK. (1895), 21 V. L. R. 338.—AUS.,. 


o. Shares in company incorporated 
outside the colony.|—Probate | duty 
in not payable in respect of shares 
ina mine, such mine being situated in 
N.S.W., but ed Spica & registered 
in Victoria.— Re DALGLISH ee 10 
N.S. W. L. R. 256; 6 N.S. W. W. ON. 
100.—AUS. 


p. Settlement on trusts taking effect 
after testator’s death—Trusis taking 
effect during testator’e lifetime.|] — 
A settlement containing trusts to 
take effect during the lifetime of the 
testator as well as trusts to take effect 
after his death is within Act No. 1060, 
s. 112, & is liable to duty.—WHITING 
% THOMPSON (1903), 29 V. L. R. 89. 


q. ———.]—ROSENTHALYV. ROSENTHAL 
(1910), 11 C. L. R. 87.—AUS. 

Yr ——.]) —- New SovuTH WALES 
Stamp DvuTIES CoMRS. v. PERPETUAL 
TRUSTEE OCo., LTD. (1915), 21 C. L. R. 
69.—AUS. 

s. .}— Re FatrFrax's SETILE- 
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Sect. 2.—Subject matter of charge: Sub-sect. 1, A. 
& B.; sub-sects. 2 & 3.] 


of probate duty.—A.-G. v. STAFF (1833), 2 Cr. & M. 
124; 4 Tyr. 14; 3.1L. J. poe ; 149 aan ae 
A tati :—Distd. Vandiest v. Fynmore ; im. 
370. to btd. oe v. Routh (1840), 6M. & W. 756. Refd. 
Ewart v. Ewart (1853), 1 Eq. Rep. 536, 
881. .|—Testator gave to A. a power to 


dispose, by her will, of £5,000, part of his estate, 
on which probate duty was paid. A. exercised the 
power by her will :—Held: probate duty was not 
again payable in respect of the £5,000.— VANDIEST 
», FYNMORE (1834), 6 Sim. 570; 58 E. R. 707. 
Annotation :—Consd. Platt v. Routh (1840), 6 M. & W. 756. 
882. .J—DRAKE v. A.-G., No. 337, ante. 
See, now, 1860 Act, s. 4. 
888. Mortgage debt 
BRUNNING, No. 876, ante. 
884. Purchase-money—Contract completed after 
death of testator.|—A.-G. v. BRUNNING, No. 876, 
ante. 
885. Not money received under Fatal Accidents 
Act, 1846 (c. 93).|-A.-G. v. BRUNNING, No. 876, 
ante. 








recovered.|—A.-G. v. 


B. Real Estate—Conversion. 


886. Not liable to duty—Profits of duties from 
lighthouse.|—A.-G. v. Jonrs, No. 373, ante. 

887. Effect of notional conversion.|—As to the 
right of the Crown to probate duty on realty of a 
deceased party impressed, in equity, with the 
character of personalty. 

S. conveyed fee-simple estate, upon trust by 
sale, etc., to pay certain debts, & the residue to 
himself, his exors., administrators, & assigns, 
without any equity thereon in favour of his heirs 
or real representatives, notwithstanding the estate 
might remain unconverted at the time of his 
death. The estate was sold after his death :— 
Held : no part of the produce was liable to probate 
duty.—MATSON v. Swirr (1845), 8 Beav. 368; 14 
= - he ; 5L. T. O. 8. 405; 9 Jur. 521; 50 

Y. WR. 144. 


Annotations :—Folld. Custance v. Bradshaw (1845), 4 Hare, 
315. _ Distd. A.-G. v. Brunning (1860), 8 H. I. Cas. 243. 
Consd. ke De Lancey (1870), L. Rt. 5 Exch. 102. Distd. 
A.-G. v. Lomas (1873), L. R. 9 Exch. 29. Dbtd. A.-G. v. 
Ailesbury (1887), 12 App. Cas. 672. Refd. Forbes v. 
Steven, Mackenzie v. Forbes (1870), L. It. 10 Eq. 178; 
A.-@. v. Hubbuck (1884), 13 Q. B. D. 275. entd. 
Myers v. Perigal (1852), 2 De G. M. & G. 599; A.-G. v. 
peroeioe eee), 1H. & C. 457; Lord v. Colvin (1867), 

de . Ud. . 


888. Partnership realty.|}—The share of a 
deceased partner in the freehold & copyhold 
estates of the partnership is not personal estate 
for the purpose of being included in the value or 








MENT, Ex p. Stamps Comka. (1915), 16 
8S. R. N. 8. W. 62.—AUS. 

t. -}— Duty is payable in 
respect of such property as is com- 
prised in a scttloment at the date of 
the settlor's death & would have been 
liable to probate duty in Victoria 
had it belonged to the settlor at that 
date.—VicrortIAa TAXES CoMR. v, 
CURRIE (1916), 21 C. L. R. 157,—AUS. 

a. Residuar estale — Bequeath 
under covenant A marriage aelllement. ‘ 
A., by a codicil to his will, bequeathed 
to tho trustees of his Inerriage sottle- 
ment, the sum of £20,000, to be held 
by them upon the trusts of the sottle- 
ment, & he left & Doquespbed to them 
the residue of his real & personal pro- 
perty, upon the trusts in the settle- 
pent declared as to his residue -— 
feld: the amount of the residuc of A.’s 
estate did not constitute a debt due 
by_him at his doath, under 44 Vict. 
6. 12, & the residue formed part of the 
estate & effects of the testator 
& was, as such, subject to probate 


124.—IR. 





grand 
representative 


assets of the d 


real esta 


——A.-G. v. MURRAY (1887), L. R. 20 Ir. 


b. Not compensation money — Pre- 
acnted by grand jury to widow of murdered 
peace eke Vr tot 

ury to the widow & personal 
of a 
murdered in the discharge of hig duty 
as compensation for her loss is not 
eceased husbands.-— 
Ae MARTIN (1889), L. R. 23 Ir. 413.— 


PART Vi. SECT. 2, SUB-SECT. 1.—B., 
0. Effect of notional conversion — 
Savings ls oo ies 9 ae in 
tailed estates & opener 
amounting to 2£65,000, 
Inacio She Want wttad ee 
eo 6 pu whic : 

death descended te th Tih aa fo 
executry are liable to invento 
48 part of the pupil’s person 
4 A. &  effects.—ADVOOATE-G 
uty. ANSTRUTHER (1850), 18 Dunl. (Ct. of 
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amount in respect of which probate duty is pay- 

able.—CUSTANCE v. BRADSHAW (1845), 4 Hare, 

315; 14 L, J. Ch. 358; 9 Jur. 486; 67 H. R. 669. 

Annotations :—Distd. A.-G. ». Brunning (1860), 8 H, L. Cas. 
243; A.-G. v. Lomas (1873), L. R. 9 Ex. Ch. 29, Overd, 
A,-G. v, Hubbuck (1884), 13 Q. B. D. 275. Refd. Re De 
Jancey ea L. R. 5 Exeh. 102; Forbes v. Steven, 
Mackonzie v. Forbes (1870), L. R. 10 Eq. 178. Mentd. 
Myers v. Perigal (1852), 2 De G. M, & G. 599. 

889, .|—The shares of partners in 
realty forming part of the partnership must be 
regarded as personal estate in the absence of any 
binding agreement between the partners to the 
contrary ; & probate duty is payable on a deceased 
partner’s share in such realty, irrespective of the 
question whether or not there is in the event any 
actual conversion into personalty.—A.-G. vv. 
HuBBUCK (1884), 18 Q. B. D. 275; 53 L. J. Q. B. 
146; 50 L. T. 374, C. A. 

Annotations :—Apld. A.-G. v. Allesbury (1887), 12 App. Cas. 
672. . Re Grimthorpe, Beckett v. Grimthorpe, 
[1908] 2 Ch. 675. Mentd. Re Glasaington, Glassington v. 
setts [1906] 2 Ch. 305; Talbot v. Jevers, [1917] 2 Ch. 








890. ——— Exercise of option to purchase.|— 
LorpD vy. COLVIN, No. 927, post. 

891. .|—Under partnership arts. an 
option was given to purchase real estate, upon 
which the partnership business was carried on, & 
which was the private property of A., one of the 
partners, within six months from his death. By 
the will of A. the period of option was extended 
to three years. The option was not exercised 
until after the six months had es :—Held: 
as the option was not exercised within the period 
limited by the arts., there was no conversion at 
the time of A.’s death ; &, therefore, the purchase- 
money arising from the sale of the real estate was 
not liable to probate duty.—Re GOODALL, GooD- 
ALL v. GOODALL (1895), 65 L. J. Ch. 68; 73 L. T. 
879; 44 W. R. 70; 40 Sol. Jo. 10; 13 R. 870. 

892. ——— Direction for sale—Failure of trusts 
& death of heir before sale.|—A.-G. v. Lomas, No. 











361, ante. 

893. j—In the Goods of GuNN, No. 362, 
ante. 

894. ——— Money of lunatic invested in realty 


by court—-Direction that it should be treated as 
personalty.|—-Money of a lunatic was invested by 
his committees, by order of the lords justices 
having jurisdiction in lunacy, in purchases of 
lands, which under their lordships’ direction were 
conveyed to the committees, ‘‘their heirs & 
assigns, upon trust for’’ the lunatic, ‘‘ his exors., 
administrators, & assigns’’ with a declaration 
that the lands so conveyed, & all others to be pur- 
chased in lieu of them under any exercise of 


Scss.) 450.—SCOT. 


888i. ——— Partnership really.. 
LORD ADVOCATE v. MACFARLANE'S 


resented be a LRUSTHES (1893), 31 Bc. L. 1. $57.— 


eace officer d. Land tranaferred in lifetime of 
: lestator—To evade death duties.}— 
Where testator, in his lifetime made 
voluntary transfer of land to hig 
children in order to avoid the pro- 
visions of Land Tax Act, 1887: 
Held: ransfers were evidence 
of a constructive intent to evade the 
pe ment of duty under ‘* Duties on the 
states of Deceased Persons Statute 
1870’; such lands formed part of 
his estate at death & were liable to 
propels duty.—FInLay v. R. (1889), 
5 Vv. L. R. 12.—AUS. 


tae ioed 


such 


other property 
had 


which 


Testator’a land outstde the 

e next in kin as colony—Purchase money payable within 
duty, the colony.}—Where a testator who died 

esata domiciled out of V. had entered into a 


ENERAL vv. simple contract to sell his land situate 


out of V. to a purohasor resident within 


Part VI.—Pronate Doty. 


certain powers of sale & re-investment which were 
contained in the deed, should “to all intents & 
purposes be considered as part of the personal 
estate of’’ the lunatic. Upon the death of the 
lunatic, who never recovered :—Held: the value 
of the lands was part of the personal estate of the 
lunatic at his death, & liable to probate duty. 
Although the Probate Ct. never recognised the 
doctrine of equitable conversion, a different view 
is now taken in the Probate Division (LORD 
MACNAGHTEN).—A.-G. v. AILESBURY (MARQUIS) 
(1887), 12 App. Cas. 672; 57 L. J. Q. B. 83; 58 
L. T. 192; 36 W. R. 737; 3 T. L. R. 830, H.L. 
Annotations :—Refd. A.-G. v. Dodd, [1894] 2 Q. B. 150. 
Mentd. Re Cleveland’s Settled Estates, [1893] 3 Ch. 244; 


Re Gist, [1904] 1 Ch. 398; Re Alston, Sinclair v. Willes, 
11917] 2 Ch. 226. nelair v os 


See, generally, Equity, Vol. XX., pp. 335 et 
seq. 


SUB-SECT. 2.—GRANTS IN CHAIN OF TITLE 
CUMULATIVE DUTIES. 


i a from charge of duty.|-—Sce Sect. 3, 

post. 

895. Bequest to tenant for life—Or to personal 
representative Default in appointment.]—Per- 
sonal estate was bequeathed to several persons 
successively for life, with remainder as one of 
them, who was a married woman, should appoint, 
& in default of appointment, ‘‘ unto & for the 
benefit of her exors. or administrators.’’ The lady 
having died without making any appointment :— 
Held: the trust fund formed part of her estate ; & 
her husband having survived hor, & become en- 
titled to it, it was liable to probate duty & legacy 
duty, as forming part of his estate, as well as to 
probate duty, as forming part of the estate of the 
wife.—A.-G. v. MALKIN (1846), 2 Ph. 64; 1 Coop. 
temp. Cott. 237; 16 L. J. Ch. 99; 9 L. T. O. S. 
69; 10 Jur. 955; 41 E. R. 866, L. C. 

Annotations :-—Consd. A.-G. v. Partington (1864), 3 H. & C. 
193. Refd. A.-G. v. Maxwell (1860), 2 L. T. 3345. A.-G. 
v. Cleave (1873), 31 _L. T. 86. Mentd. Morris v. Howes 
(1846), 16 L. J. Ch. 121; Mozley v. Alston (1847), 4 Ry. 
& Can. Car. 636; Mackenzie v. Mackenzie (1851), 3 Mac. 
& G. 559; Long v. Watkinson (1852), 17 Beav. 471; 
Re Crawford’s Trusts (1854), 2 Drew. 230; He Morgan’s 
Trusts (1854), 2 W. R. 439; &e Seymour's Truats (1859), 
28 L. J. Ch. 765; Re Clay, Clay v. Clay (1885), 54 L. J. Ch. 
648; Re Ware, Cumboricge v. Cumberlege-Ware (1890), 
45 Ch. D. 269. 

896. Bequest to legatee dying in_ testator’s 
lifetime—Liability of executors of legatee.|— 
PERRY’S EXECUTORS v. R., No. 924, post. 

897. Or to his personal representatives.|— 
Lorp ADVOCATE v. Boaik, No. 386, ante. 

898. |—A.-G. v. Loyp, No. 387, 
ante. 

899. Devolution of same property from husband 
& wife.|—(1) By the law of England if a married 
woman becomes entitled to the property of a 
deceased relative situated in England & her 
husband takes no step to reduce her rights into 
possession, & she dies, & her husband does not 
take out administration to her & he dies, the child 














V., & under the contract the purchase 

money was payable within V., the 

purchase money is V. assets, &, as 

such, is subject to the payment of 

duty in V. by the exors. under the V. 
robate.—Re MILLFAR (1897), 22 
. L. Rk. 542.—AUS. 


PART VI, SECT. 2, SUB-SECT. 3. 


900 i. Property must be situate within 
jurisdiction of court.J—According to the 
true construction & intention of V. 
Act No. 888 of 1870, a legal personal 
representative in V. should, as regards | & 
the ‘‘ personal estate ”’ of the deceased Sydney, 


82.—AUS. 


two in 


Sydney. 


mentioned in sect. 2 (7), state accounts 
only of so much thereof as comes under 
his control by virtue of his V. probate. 
— BLACKWOOD v. R. (1882), 8 App. Cas. 


900 ii, ———.]—Teostatur at the time 
of his death was ono of two partners 
carrying on business as graziers. 
property of the partnershi 
of two stations in New South Wales & 
ueensland. Testator managed 
the business, & both 
The general ban 
the gene books were kept in 
but each station had its 


119 


of these married persons must take out two ad- 
ministrations, one to his father, the other to his 
mother, on each of which, as on a distinct devolu- 
tion of property, duty is payable to the Crown. 

(2) If this child is domiciled in a foreign state 
where his parents were also domiciled, & empowers 
a& person in England to take out administration 
for him, the same course must, under the same 
circumstances, be pursued, even though the 
property when obtained is to be distributed in the 
foreign state, where the law might not require 
this double authority of administration. 

(3) Where such property, no next of kin 
appearing, had been taken possession of by the 
Solr. to the Treasury, who had paid off the 
debts of intestate, & then paid over the balance 
to the Crown, & after some years, the claim of the 
next of kin was established, & the Solr. to the 
Treasury ordered to pay over the principal amount 
with interest to the next of kin, the interest as 
well as the principal is chargeable with duty ; the 
rule being that whatever is recoverable by virtue 
of the letters of administration is so chargeable 
& the interest was so recoverable, being in fact 
part of the estate for which administration was 
granted.—PARTINGTON v. A.-G. (1869), L. R. 
4H. L. 100; 38 L. J. Ex. 205; 21 L. T. 370, 
Hf. L.3 affg. S. C. sub nom. A.-G. v. PARTINGTON 
(1864), 3 H. & C. 193, Ex. Ch. 

Annotations :—As to (1) Refd. A.-C. v. Cleave siete): 31 

L. T. 86. Generally, Refd. Lord v. Colvin (1867), L. BR. 

3 Eq. 737; Bell v. Master in Equity of Supreme Court of 

Victoria (1877), 2 App. Cas. 560, Mentd. Fleet v. Perrins 

(1889), 9 B. & S. 575; In the Goods of Harding (1872) 

L. R.'2 PP. & D. 394; Colquhoun v. Brooks (1888), 21 

Q. B. D. 52; Smart v. Tranter (1888), 40 Ch. D. 165 

Trevor v. Hutchins, [1896] 1 Ch. 844; A.-G.» De Préville 

11900) 1 Q. B. 223; A.-G. v. Selborne, [1902] 1 K. B. 388 | 

Northumberland v. I. R. Comrs., [1911] 2 K. B. 343; 

Dyson v. A.-G., [1912] 1 Ch. 158; A.-G. v. Milne, [1914] 

A. C. 765; Drummond v. Collins ee 84 L. J. K. B. 

; I. R. Comrs. v. Sheffield & South Yorkshire 
Navigation Co., [1916] 1 K. B. 882; Re Abergavenny, 
Nevill v. IL. R. Comys., [1923] 2 K, B. 18. 


SUB-SECT. 3.—~DOMICIL AND SITUS. 


900. Property must be situate within juris- 
diction of court.|—-Probate duty is not payable in 
respect of property in a foreign country belonging 
to testator dying in this country, although the 
property be brought into & administered in this 
country by the exor. 

It is not the administration of assets that renders 
the probate duty payable but the local situation 
of the assets at testator’s death (LorRD LYND- 
HURST, C.13.).-—A.-G. v. DIMOND (1831), 1 Cr. & J. 
356; 1 Tyr. 2483; 9L. J.0O.S. Ex. 90; 148 E.R. 
1458. 

Annotations :—Consd. A.-G. v. Hope (1834), 4 Tyr. 878. 

Folld. A.-G. v. Bouwens (1838), 4 M. & W. 171; _R. v. 

Stamps & Taxes Comrs. (1849), 18 L. J.Q.B.201. Consd. 

A.-G. v. Sudeley, [1896] 1 Q. B. 354. Refd. Arnold v. 

Arnold (1837), 2 My. & Cr. 256; Custance v. Bradshaw 

1845), 4 Hare, 315; A.-G. v. Brunning (1860), 8 H. L. Cas. 

243; A.-G. vw. Pratt (1874), 43 L. J. Ex. 108; A.-G. v. 

New York Breweries Co., [1898] 1 Q. B. 205; Re Scott, 

Scott v. Scott, [1916] 2 Ch. 268. entd. Tyler v, Bell 


separate manager, staff, books, & 
records, & banking account. Pur- 
chases & sales relating to each station 
were kept scparate. Profits were 
paid into & losses adjusted from the 
goneral account in Sydney, & balances 
made up half yearly :—Held: probate 
duty was not payablo on testator’s 
share in the partnership business so 
far as it included the Queensland pro- 
erties. —CHRISTIAN v. STAMPS COMRS 
P91), 15 s. R. N. Ss. Ww. 401.—AUS. 


900ili, ———.]——A share in an Indian 


company is not Hable for inventory 
duty in the United , Kingdom.— 


The 
consisted 


artners lived in 
account 
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Sect. 2.—S'udbject matter of charge: Sub-sect. 3.] 


1837), 2 My. & Cr. 89; Hervey v. Fitzpatrick (1854), 
cay, ah; Smelting Co. of Australia v.-1. R. Contra. 

[1897] 2 Q. B. 179; I. R. Comrs. v. Muller’s Margarine, 

{1901} A. C. 217; Re Scull, Scott v. Morris (1917), &7 

L. J. Ch. 59. ; 

901. .|— Where testator dies in this 
country possessed of personal property here & 
also in foreign funds, & the exor. takes out probate 
here & pays probate duty on the amount of the 
property in this country, he is not chargeable with 
the probate duty in respect of the property in the 
foreign funds, although he afterwards obtain such 
property & administer it.—A.-G. v. HOPE (1834), 
8 Bli. N.S. 44; 2 Cl. & Fin. 84; 1 Cr. M. & R. 
580; 4 Tyr. 878; 5 E. R. 863, H. L. 

Annotations :-—Folld. A.-G. v. Bouwens (1838), 4 M. & W. 
171: Pearse v. Pearse (1838), 9 Sim. 430, Consd. Platt 
v. Routh (1B40), 6M. & W. 756. Folld. A.-G. v. Pratt 
(1874), L. R. 9 Kxeh. 140. Consd. A.-G. v. Sudeley, [1896] 
1 Q. B. 354. Refd. Arnold v. Arnold (1837), 2 My. & Cr. 
256; A.-G. v. Higgins (1837), 2 H. & N. 339; Custance 
®. Bradshaw (1815), 4 Hare, 315; A.-G. v. Brunning 
(1860), 8 H. L. Cas. 243; <A.-G. v. New York Breweries 
Co., [1898] 1 Q. B. 205: Re Power, Re Stone, Acworth 
v. Stone, (1901} 2 Ch. 659; Re Dixon, Penfold v. Dixon, 
11902] 1 Ch. 248; He Scott, Scott vr. Scott, [1916] 2 Ch. 
268. Mentd. R. vr. Stamps & Taxes Comrs. (1849), 18 
L. J. Q. B. 201; Jn the Goods of Murray, {1896] P. 65; 
Smelting Co. of Australia v. lL. R. Comrs, (1896), 75 L. T. 
534. 

902. -|—(1) Probate duty is payable in 
respect of bonds of foreign govts. of which testator, 
dying in this country, was the holder at the time 
of his death, & which have come to the hands of 
his exor. in this country, such bonds being market- 
able securities within this kingdom, saleable & 
transferable by delivery only, & it not being 
necessary to do any act out of this kingdom in 
order to render the transfer of them valid. 

(2) The duty is to be regulated, not by the value 
of all the assets which an exor. or administrator 
may ultimately administer by virtue of the will 
or letters of administration but by the value of 
such part as are at the death of deceased within 
the jurisdiction of the spiritual judge by whom 
the probate or letters of administration are granted 
(LoxD ABINGER, C.B.).—-A.-G. v. BOUWENS (1838), 
4M. & W. 171; 1 Horn & H. 319; 73. J. Ex. 
297; 150 E. R. 1390. 

Annotations :—As to (1) Consd. Stern v. T., [1896] 1 Q. B. 
211; New York Life Insce. v. Public Trustee, [1924] 2 Ch. 

101. Refd. A.-G. v. Pratt (1874), L. R. 9 Exch. 140; 
A.-G, v. Sudeley, [1896] 1 Q. B. 354.3; Winans v. A.-G. 
(No. 2), [1910] A. OC. 27, As to (2) Refd. A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205. Generally, Mentd. 
Crouch v. Credit Foncier of England (1873), lL. R. 8 Q. B. 
374; Goodwin v, Robarts (1875), L. R. 10 Exeh. 337; 
i. ht. Comrs. v. Muller’s Margarine (1901), 84 L. T. 729; 
Scottish Widows Fund Life Assee. Soc. v. Farmer, Farmer 
v. Scottish Widows Fund Life Assce. Soc. (1909), 5 T 
Cas. 502. , 

903. -|—Testator, who was domiciled in 
England, had, in the hands of his agents in India, 
certain securities of the Indian Govt., the principal 
& interest of which was payable in India, either in 
cash or by bills on the India co. at the option of 
the creditor. Shortly before his death he accepted 


LaIDLAY’s TRUSTERS v. LORD Apvocarr, 
Ala ep Ree A IRENA | Sy oe BE 
1035, H. L.— SCOT, me 














business in Victoria, as well as in 
England & other places. 


partners died, being at the time of his 
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an offer made by the co. to have his notes con- 
verted into stock, to be registered in England, & 
to be saleable & transferable there. The con- 
version was not completed at testator’s death nor 
until after his will had been proved in England ; 
but, ultimately, the stock was transferred to his 
exors. :—Held: no probate duty was payable in 
respect either of the notes or the stock.—PEARSE 
v. PEARSE (1838), 9 Sim. 430; 59 H.R. 423. 
Annotation :-—Refd. A.-G. v. Sudeley, [1896] 1 Q. B. 354. 
904. Domicil of deceased {mmaterial].|— 
WEATHERBY v. ST. GEORGIO, No. 411, ante. 











905. J}—ParTINGTON v. A.-G., No. 
899, ante. 
906. .|—Probate duty attaches on 








bona notabilia in the place where the goods happen 
to be situate wholly irrespective of the question 
of the domicil of testator (GirrarD, L.J.).—Re 
COMMERCIAL BANK CoRrPN. OF INDIA & THE East 
Lrp., FERNANDES’ CASE (1870), 5 Ch. App. 314 ; 
22 L. T. 219; 18 W.R. 471.1. J. 

Annotation :—Consd. A.-G. v. New York Breweries Cv., 

[1898] 1 Q. B. 205. 

907. -J—(1) In an action for probate 
duty it appeared that deceased had been member of 
a partnership firm. By the articles of partnership 
it was provided that the business should be the 
carrying on & working of certain silks & indigo 
concerns, & zemindaries for the production or 
manufacture or working of indigo & silk & other 
produce, & for the sale in Calcutta or shipment for 
realisation in Kurope of such produce. The 
articles further provided that the entire business 
of the firm in India should be carried on by certain 
managing agents who were required to be partners, 
who were alone entitled to use the name of the 
firm, to keep the books, & prepare the balance- 
sheets, & who were also empowered, but subject 
to the opinion of the committee hereinafter men- 
tioned, to determine what branches of business 
should be undertaken. A committee of the 
partners in England was appointed to advise with 
the agents both in London & Calcutta on all 
matters affecting the interest of the partnership, 
&, subject to the approval of a gencral meeting of 
the partners, to decide all matters affecting the 
partnership. It was further provided that on the 
death of any partner his representative should not 
become a partner in respect of his share, but that 
the interest of deceased partner should cease from 
Sept. 30 next after his decease, with power for the 
representatives to sell the share within a stipulated 
period or else to receive its fair value. A firm in 
London were declared to be the agents of the 
partnership in Europe, to whom the produce of 
the firm was to be consigned & the proceeds of the 
sales in India were to be remitted. The London 
agents were to make the advances necessary for 
carrying on the business, & held a mtge. over the 
assets, which were vested in trustees resident in 
the United Kingdom. The estates cultivated by 
the firm were situated in India, & the business 








Held; theinterest of a deceased partner 
in the business carried on at M. was 
locally situate in V. 50 as to be Hable to 


One of the 


g. Debts chargeable on oreign 
assets—To the exent of the ee ser 
the security.\—Where testator was 
domiciled in V., but had foreign assets, 
these latter, to which V. probate gives 
no title, need not be stated, nor any 
debts chargeable thereon except so 
far as they are in excess of the security, 
& to the extent of that excess are 
chargeable on the V. assets.—HENTYy 
v. R., [1896] A. C. 567.—AUS., 


h. Share in_partnershin vusiness 


in the colony.}——-T wo partners domiciled 
in England carried on a partnership 


death interested as a partner in all 
the partnership business :—Held: the 
interest of the deceased partner in the 
partnership in Victoria was liable to 
probate duty in Victoria, & should 
¢@ included in the statement of the 
deceased’s estate filed by 
under Act No. 1060, s. 97.—Re 
(1892), 18 V. L. R. 589.—AUS. 


k. -]—Where a firm carried 
on business in M. & elsowhere, which 
were severally treated as distinct in 
the partnership agreement, & also in 
the accounts & conduct of the samo :— 





robate duty under 54 Vict. No. 1060 
n respect of his will.— BEAVER v. 
MASTER IN EQUITY OF TIE SUPREME 
rete oF Vicronta, [1895] A. C. 251.— 


1. .}—The share of a deccased 
partner is situate where the business 
was carried on at the tlme of his 
death.—StTamre DvTIES COMR. »v. 
SALTING, [1907] A. C. 449.—-AUS. 


m. Localtty o simple contract 
debt.j—In order that an asset may be 
liable to propate duty under Stam 
Duties Acta (44 Vict. No. 3, 50 Vict. 





Part VI.--Propate Durty. 


proper’ y so called was entirely carried on there. 
here were sixteen partners, all but two of whom 
resided in the United Kingdom :—Held: the 
share or interest of the deceased in the partnership 
was not property situated in the United Kingdom, 
& was therefore not liable to probate duty. 

(2) Probate duty attaches to bona notabilia in 
the place where the goods are situate wholly 
irrespective of the question of the domicil of 
testator (Lord HERscHEr1.).—LAIDLAY v. LoRp 
ADVOCATE (1890), 15 App. Cas. 468, H. L. 
Annotations :—As to (1) Refd. Reaver v. Masters in Equity 

of Supreme Court (1895), 72 L. T. 127.5 A.-G. v. Johnson, 

11907] Hee ise an a) Consd. A.-G. v. Sudeley, 

O07 dk. i Ay . Did. Stamp Duties Comr. v. Salting, 

908. -]—Upon the death of a testa- 
tor, a foreign subject domiciled in America, shares 
& debentures in an English co. of which he was 
the registered holder in the books of the co. in 
London, passed by his will to his exors. in America, 
according to the law of his domicil. At their 
request the co. paid to them the dividends & 
interest payable upon testator’s shares & deben- 
tures & transferred into their names in the co.’s 
books in London two shares & a debenture. The 
exors. to the knowledge of the co. had not obtained 
& did not intend to obtain probate in England :— 
Held: (1) the co. had made themselves exors. de 
son tort; (2) they had ‘‘ taken possession of & 
administered ’’ part of testator’s estate, & were 
liable to penalties, & to deliver an account & pay 
such duty as would have been payable if probate 
had been obtained in England. 

(3) Semble: the co. were persons who “ ought 
to obtain probate or letters of administration ”’ in 
Ingland within 1881 Act, s. 40, although they 
were not entitled to do s0, because under 1857 
Act, s. 73, the ct. had power in its discretion to 








appoint them  administrators—NEW YorK 
Breweries Co. v. A.-G., [1899] A. C. 62; 68 
L. J. Q. B. 1385; 79 L. T. 568; 63 J.P.179; 48 


W. R. 32; 15 T. 1. R. 93; 43 Sol. Jo. 111, H. L.; 
affg. S.C. sub nom. A.-G.v. NEW YorK BREWERIES 
Co., [1898] 1 Q. B. 205, C. A. 

Anintaivon :— As to (2) Refd. Winans v. A.-G. (No. 2), [1910] 


909. -——.]—WINANS tv. A.-G., No. 1, ante. 
910. -|—(1) P., resident in India, directed 
his bankers there to realise certain securities, & 
transmit the proceeds to his bankers in England. 
The securities were realised, & the proceeds trans- 
mitted in bills of exchange payable six months 
after sight, & drawn by a bank in India upon a 
bank in London in favour of testator’s English 
bankers. Whilst the bills were on their way to 
Inngland, P. died in India. The bills were re- 
ceived by his bankers in England & were accepted, 
& the proceeds were in due course collected by the 
bankers & were received by deft., whom testator 
had appointed his exor. in England, & who had 
taken out probate here :—Held: probate duty 
must be paid on the amount of the bills. 
(2) The result of all the authorities is, that where 








No. 10) it must be one which oxists 
within the local area of the colonial 
jurisdiction. 

A simplo contract debt is within the 
area of tho local jurisdiction within 
which the debtor for the timo being 
residos.—-Stamrs Comr. v. Hops, 
[1891] A. C. 476.—AUS. 

n, J—A debt which though 
a specialty dobt in N.S.W. is a simple 
contract debt in V., where both 
testator & debtor resided & were 
domiciled, is an asset in V., recoverable 
under a V. probate, & liable to ausy in 


o. Locality of 


diction. 








in V. were cor 


5. mortgages under seal over property 


In order that an asset may be liable 
to probate duty under Stamp Duties 
Acts (44 Vict. No. 3, 60 Vict. No. 10) 
it must be one which exists within 
the local area of the colonial juris- 


The locality of a specialty debt is 
where the specialty is found at the 
time of the creditor’s dcath.—STAMPS 
rete v. Hopr, [1891] A. C. 476.— 


p. .J—Among 
testator who died domiciled & resident 
tain debts secured by 


12] 


assets are beyond the jurisdiction at the time when 

the right to the duties attaches, duty is not payable 

on them; when they are in England at the time 
ve the duty attaches, duty is payable (KELLY, 
1.B.). 

(3) When property belonging to a British sub- 
ject is on the high seas a probate is taken out in 
this country that property forms part of the estate 
& effects of deceased subject to probate duty 
(Ketiy, C.B.).—A.-G. v. Prarr (1874), L. R. 9 
Exch. 140; 43 L. J. Ex. 108; 30 L. T. 5313; 22 
W. KR. 615. 

911. Specialty debt from person outside juris- 
diction.]|—-Covenant on a policy of insurance under 
seal, whereby three of the directors of the insur- 
ance co. did order, direct, & appoint, that, if T., 
the insured, should die, etc., the capital, stock 
& funds of the co. should stand charged & be liable 
to pay to the exors., administrators, & assigns of 
T., within three calendar months after his decease 
should be certified, £500. The insured died in the 
diocese of Exeter, & the policy was in that diocese 
at the time of his death :—Held: a probate from 
the diocesan ct. of Exeter was sufficient to enable 
the exors. to recover on the policy, though defts. 
resided, & all the stock & funds of the co. were 
situate, in the diocese of London.—GURNEY v. 
RAWLINS (1836), 2 M. & W. 873 2 Gale, 235 ; 
6 L. J. Ex. 7. 

Annotations :—Reid. Stamps Comr. v. Hope, [1891] A. C. 
476; Toronto General Trusts Corpn. v. i., [1919] A. C. 
679; New_York Life Insce. v. Pubtio Trustee, [1924] 
1 Ch. 15. Mentd. Sunderland Marine Insce. v. Kearney 
(1851), 15 Jur. 1006; Hallett +. Dowdall (1852), 18 

Q. B. 2; Churchward v. Rt. (1865), L. R. 1 Q. B. 173. 
912. Foreign bonds & shares transferable by 

delivery in jurisdiction.)|—A.-G. v. BOoUWENS, No. 

902, ante. 

913. .|—Certificates of shares in a foreign 
co. on which a form of transfer & power of attorney 
has been indorsed & exccuted in blank may be 
liable to probate duty, if they are marketable in 
this country & are operative by delivery.—STERN 
v. R., [1896] 1 Q. B. 211; 651. J. Q. B. 240; 73 
L. T. 752; 44 W. R. 302; 12 T. L. R.-1845 40 
Sol. Jo. 194, D. C. 

Annotations :—Refd. Winans v. A.-G. (No. 2), [1910] A. C. 
27. Mentd. Scottish Widows Fund Life Assec. Soc. v. 


Farmer, Farmer v. Scottish Widows Fund Life Assce. Soc. 
(1909), 5 Tax Cas. 502. 


914. Registered shares.}|—Testator, domiciled 
in England, having died in the province of York, 
his property within that province was sworn 
under £100,000, & the will having been proved, 
probate duty was paid onthat amount. Testator’s 
personal property actually in that province 
amounted to £93,221], in addition to which he was 
possessed of shares in railway cos. in Scotland, 
such cos. heing constituted under Companies 
Clauses Consolidation (Scotland) Act, 1845 (c. 17), 
to the value of £5,715. In pursuance of sects. 
19 & 20 of that Act the exors. produced the 
probate with the proper declaration to the 
secretaries of the several railway cos., & caused 








situated in other Australian Colonies. 
The mortgages & the securities con- 
nected therewith were found in V. 
at the date of testator’s death :— 
IIeld: the locality of the debts was 
V.: that they were assets which passed 
to the V. executor, & as such were 
liable for proneie duty.—Re CLARKE 
(1902), 28 . L. R. 447.—AUS. 

q. ——.] — Where the proper 
micaning of a covenant was that the 
mor ors should pay in Melbourne, 
out of the moneys available from the 
property mortgaged, but not other- 
wise, both the pensive! é& the interest, 
& the deed containing. the covenant 


specialty debt.J— 


the assets of 
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Sect. 2.—Subject matter of charge: Sub-sect. 3. 
Sects. 3 & 4.] 


their own names to be inserted in the register of 

shareholders at the chief offices of the cos. in 

Scotland ; but, although more than six months 

had elapsed, did not exhibit an inventory properly 

stamped in the Commissary Ct. in Scotland, as 
required by 1808 Act, s. 38. In an information 
for penalties for not exhibiting, such inventory :— 

Held: the duty imposed on exors. by 1808 Act, 

sect. 38, to exhibit in the Ct. of Scotland an 

inventory properly stamped, is not affected by 

Cos. Clauses Consolidation (Scotland) Act, 1845 

(c. 17), s. 20, & therefore the duty on such in- 

ventory was payable in Scotland in respect of the 

shares.—A.-G. v. Hiaains (1857), 2 H. & N. 339; 

26 L. J. Ex. 403; 29 L. T. O. S. 184; 157 BE. R. 

140. 

Annotations :—iIn the Goods of Ewing (1881), 6 P. D. 19; 
A.-G. v. Sudeley, [1896] 1 Q. B. 3543 A.-G. v. New York 
Breweries Co., [1898] 1 Q. B. 205. 

915. Property of British subject on high seas.]— 
A.-G. v. Pratt, No. 910, ante. 

916. Share in foreign partnership business.}— 
LAIDLAY v. LoRD ADVOCATE, No. 907, ante. 

917. Share in unascertained residue of another 
estate.|—-(1) Testator, who died domiciled in 
England, by his will after bequeathing legacies gave 
the residue of his real & personal estate to his exors. 
in trust for his wife for life, & by a codicil gave one- 
fourth of his ‘‘ said residuary real & personal 
estate ”’ to his wife absolutely. His will was proved 
in England by his exors. domiciled in England. 
His estate included mtges, on real property in 
New Zealand. tis wife afterwards died & her 
will was proved in England. At her death her 
husband’s estate had not been fully administered, 
the clear residue had not been ascertained, & 
no appropriation had been made of the New 
Zealand mtges. or of any securities to particular 
shares of the ultimate residue :—Held: the right 
of the wife’s exors. was, not to one-fourth or any 
part of the mtges. in specie, but to require her 
husband’s exors. to administer his personal estate 
& to receive from them one-fourth part of the 
clear residue, & this was an English asset of the 
wife’s estate, & probate duty was therefore 
payable under her will upon one-fourth part of 
the value of the New Zealand mtges. 

(2) It is unnecessary to say what would have 
been the case if the estate had been administered ; 
but I certainly am very far from thinking, as at 
present advised, that it would have made any 
difference, & that even in that case it could have 
been said that this was a foreign asset as regards 





Estate AND OTHER Deatu Duties. 


the estate of testatrix whose estate is in question 

(LORD HERSCHELL).—SUDELEY (LORD) v. A.-G., 

[1897] A.O. 11; 66L. J. Q. B. 21; 75 L. T. 398; 

61 J.P.420; 45 W. R. 305 ; 13 T. L. R. 38, H.L. 

affg. S. C. sub nom. A.-G. v. SUDELEY (LORD), 

[1896} 1 Q. B. 854, 0. A. 

Annotations :-—As to (1) Folld. Re Smyth, Leach v. Leach, 
[1898] 1 Ch. 89. Apld. A.-G. v. Johnson, [1907] 2 K. B. 
885. Consd. Vanneck v. Benham, [1917] 1 Ch. 60. Apld. 
Barnardo’s Homes v. Income Tax Special Comrs., [1921] 
2A.C.1. Refd. Now York Lifo Insce. v. Publio Trustve, 
(1924] 2 Ch. 101. 

918. .}—Testator, who at the date of his 
will & death was living & domiciled in England, 
made an English will whereby in effect he devised 
& bequeathed a plantation in Jamaica to trustees 
upon trusts for the benefit of certain persons for 
life & their issue, & upon the deaths of those 
persons & failure of issue upon trust to sell the 
plantation & divide the proceeds amongst several 
persons therein named. The trustees were at the 
above dates all domiciled in the United Kingdom ; 
& one of them after testator’s death proved the 
will in England & acted as trustec, & held as trustee 
in this country the plantation upon the trusts of 
the will. The trust for sale ultimately took effect, 
& the proceeds of sale of the plantation became 
divisible amongst the several persons named in 
that behalf in the will, or their legal personal 
representatives. One of those persons, who was 
at the time of his death living & domiciled in 
Iingland, died while the persons entitled for life 
were in existence, & the question was whether 
probate duty was or was not payable here on his 
death in respect of his interest under the will :— 
Held: the interest of the legatee under the will 
was an English equitable chose in action, recover- 
able in England, & an English & not a foreign 
asset, & as such was subject to probate duty here. 
—Re Smytu, Leacu v. Leacnu, [1898] 1 Ch. 89; 
67 L. J.Ch.10; 77 L. T. 514; 46 W. R. 104; 14 
T. L. R. 77; 42 Sol. Jo. 81. 

Annotations :—Apld. A.-G. v. Johnson, [1907] 2 K. B. 885. 


Refd. Stamp Duties Comr. v. Salting, (1907] A. C. 449; 
Re Berchtold, Berchtold v. Capron, 11923) 1 Ch. 192. 





Sect. 3.—EXCEPTIONS FROM CHARGE OF 
DUTY. 


919. Trust property—Covenant to indemnify 
estate against failure to pay annuity.|— 1815 Act, 
sched., part 3, imposes an ad valorem duty on 
jletters of administration, where the estate is 
above £20 in value, exclusive of what deceased 
shall have been possessed of or entitled to as ‘a 


was, at the appointer’s death, held in 
Melbourne by the trustee, the right 

upon the trustee to account for 
the monoy was then bona notabilia 
within Pha healt & pherutore the fund 
was chargeable wi dut. unde 
Administration & Probate AGE 1915, 
8. 145.—He GRAHAM, [1918] V. L. 1. 


r. Deceased domiciled in the 
atk ey Movable oe -)—- Where 
testator was domiciled in N.Z. at the 
date of his death, & at that date had 
in his possession in N.S.W. property 
to the value of £10,632 08. 6d., con- 
sisting of cash, jewellery, N.Z. postage 
stamp, & shares in companies incor- 
pore ont ot y Lay ihe Pee of the 

property is deeme be situated 
in ye ay a Duuee Act, 1909, 
: -—~BRA v. TAMP DUTIES 
CoMmR., (1921) N, Z. L. R. 1038.—N.Z. 


PART VI. SECT. 3. 


acy— General legacy— Neces- 
payable out of property in 


s. 
aad Fae 


the colony.J—Where a legacy is not 
specific, & there is property outside 

- from which such legacy might be 
paid, it Hes upon the execution or 
person claiming the exemption under 
Act No. 1060, 8. 116, to prove that tho 
whole or any part ef the legacy must 
be paid out of the property of the 
testator in V.—R. v. BUTLER (1892), 
18 V. L. R. 239.—AUS, 

t. —— Kffect of direction in will 
—Legacy under codicil.}—Where the 
provisions of a will as to the exemption 
of legacies from probate duty in effect 
refer to particular persons & do not 
constitute a general direction, then 
they should not be held to include the 
legacies under a codicil to the will; 
but, on the other hand, where they do 
not in effect refer to particular persons, 
they should be held to include legacies 
under the codicil.— He Stroup’s Wi11, 
BELL v. STROUD, [1908} V. L. R. 33.— 
AUS, 

a. Settlement — Taking ect in- 
dependcnily of death of settlor.J~A 


Betilor conveyed certain real estate 
to trustees upon trust for his wife, 
she continuing his widow, & from & 
after her decease or second marriage, 
upon trust for his children :—Held: 
inasmuch as the settlement took effect 
immediately upon the execution of the 
deed, & in no way depended upon the 
death of tho settior, this property did 
not come within Stamp Duties Act, 
8. 58, & was not Hable to probate duty 
on the death of the settlor.—PER- 
PETUAL TRUSTER Co. v. STAMPS COMR., 
(1910) 10 8. R. N. 8. W. 550.—AUS. 


b. Gift inter vivoa.J—In 1904-65-68 
testator brought proper ties in the 
names of his two sons by way of 
advancement & subsequently received 
the rente & paid for rates & repairs. 
He died in 1909. Ona claim made by 
the Commissioner of Stamps ainst 
the exora. in respeot of the said pro- 

erties. On the evidence :—Held: 

he transactions were gifts out & out 
passing the properties to the sons to 
he exclusion of all interest in the 


Part VI.—ProBate Duty. 


trustee, & not beneficially. Intestate had granted 
an annuity to A., & afterwards by deed conveyed 
his property to B., who covenanted to indemnify 
him against the payment of the annuity, Default 
having been subsequently made in the payment 
during the intestate’s lifetime, the annuitant sued 
his administratrix, & recovered judgment for debt 
& costs exceeding £20. The administratrix paid 
this, & then sued B. on his covenant for the amount : 
—Held: (1) the right to recover this sum was a 
part of the intestate’s estate, & rendered the letters 
of administration liable to stamp duty; (2) the 
intestate, if he had lived, could not have been 
considered, in respect of this sum, as a mere 
trustee for the annuitant, & having no beneficial 
interest.—CARR v. ROBERTS (1831), 2 B. & Ad. 
905; 1L. J K.B.33; 109 BK. R. 13793 previous 
proceedings, 1 Mood. & R. 45, N. P. 

Annotations :—As to (1) Refd. A.-G. v. Hope (1834), 4 


Tyr. 878. Generally, Moentd. Lord v. Colvin (1867), 
L. R. 3 Eq. 737. 
920. ——— Shares purchased in name of tenant 


for life.])—-(1) Shares in a banking co. purchased by 
exors. with the assets of their testator in the name 
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of a party who was entitled to the dividends for life, 
are included in the probate stamp & do not require 
to be covered by the stamp upon the Ictters of 
administration granted to the estate & effects of 
the party in whose name the purchase was made. 

(2) If the bankers refuse to transfer the shares 
after an affidavit made by the exor. of testator, in 
conformity with 1808 Act, they do so at the peril 
of costs.—HENNELL v. STRONG (1856), 25 L. J. Ch. 


407. 
-.|— See 1881 Act, s. 27. 

Subsequent grants.]|—Sce 1801 Act, s. 3. 

Where estate duty chargeable.|—-See 1894 Act, 
8s. 1, Sched. I. (1), Part II., ante. 

Effects of common seamen, etc.|—-See 1815 Act, 
Sched., Part IIT. 

Small estates.|—See 1864 Act, s. 5. 

Policy of assurance effected by person domiciled 
abroad.|—See 1889 Act, s. 19. 


Sect. 4.—-RATES OF DUTY. 
See 1881 Act, ss. 27, 33 (1), (5). 


fathor & the duty was not 
—STAMP DuTIES COMR. v. 
{1911] A. C. 386.—AUS. 

0. Property susceptible of 
actual delivery—Necessity for taking 
possession.|—In order that property 
which is in its nature gece e of 
actual delivery, that is, of visible change 
of possession, & which is the subject 
of o gift, shalf not be liable for payment 
of duty under Administration & Pro- 
bate Act, 1903, 8. 11, possession must 
be taken by such delivery.—LAaN@ v. 


payable: 
YRNES, 





WEBB (1912), 13 C. L. R. 503.—AUS. 





d. J—G. marricd in 1901. 
Shortly after he promines to give his 
wife a house, & it was arranged that 
she should choose one & that the hus- 
band would purchase it. In 1911 it 
was arranged between them, that she 
should sign a contract of purchaso 
for a certain house, the husband 
finding the money. This was done & 
the house transferred to the wife. 
They, with their family, went to reside 
there, & lived there until the husband’s 
death in 1914 :—Held: (1) there was 
an entire exclusion of the donor from 
possession & enjoyment of the property 
or of any benefit by contract or other- 
wise within the meaning of Administra- 
tion & Probate Act, 1903, s. 11, & 
therefore neither the house nor the 
purchase money was chargeable with 

uty as part of the donor’s estate; 
(2) the words ‘ benefit to him by 
contract or otherwise ’’ in Administra- 
tion & Probate Act, 1903, 8. 11, do not 
include any benefit which the donor 
may have in the subject matter of the 
gift by virtue of the fact that the 
relationship of husband & wife exists 
between donor & donee.—e GIBB, 
[1915] V. L. R. 279.—AUS. 


e. Contingent settlement.J—A_ settle- 
ment which contains trusts or dis- 
poone which may take effect upon 

he death of the settlor is not charge- 
able with duty under Administration 
& Probate Act, 1890, 8. 112,as amended 
by Act of 1903, s.'8, if at the death 
of the settlor the contingency upon 
which the trusts or dispositions were 
to ariso hag not & never can happen.— 
Re DICK’s SETTLEMENT, (1914) V. L. R. 
540.—AUS. 

f. Charitable bequest — Must be 
of property in the colony.}—The ex- 
emption conferred by Administration 
& Probate Act, 1915 (Viot.), s. 130, 
does not extend to a bequest to a public 
institution in V. which is not speoifically 
of V. property of the testator & to 
pay which it is not necessary to resort 
49 such prone ge OL. v. BTATE OF 
“VICTORIA ( 921 2 29 C. L, R. 491,— 





g- Assignment of life policy. 
—T'he assignment of a life policy of 
insurance to trustees, upon trust to 
dispose of money payable under the 
policy for purposes of charity, is not 
a charitable bequest within Charitablo 
Gifts Duties Exemption Act, 1883, 
8. 2.—Re LYNCH (DECEASED) (1895), 
13 N. 4. h. qi. 301.—N.Z. 


h. —-—.}-Testator left his  pro- 
perty in trust for the religious order of 
he Little Sisters of the Poor, an order 
composed of ladios who devoted their 
time gratuitously to the carrying-on 
of w home for the destitute, aged, 
& infirm of both sexos, irrespective of 
creed :—Held: the gift was a “ charit- 
ablo bequest ”’ wit. Charitable Gifts 


Duties Exemption Act, 1883, & was 
therefore exempt from the payment 
of duty chargeable under eceased 


Persons’ Hstate Duties Act, 1881.— 
Re QUINN (DECEASED) (1899), 18 
N. Z. L. R. 50.—N.Z. 

j. Residuary estate — Widow given 
life interest with power of appointment— 
Appointment in her own favour.J— 
Duty under Deceased Persons’ Estates 
Duties Act, 1881, & its amendments 
is to be assessed on the property 
existing at the time of the death of the 
deceased person, & as on the state of 
facts then existing. Whore, therefore, 
a will gave the widow of testator a life 
interest in the residuc of his estate, 
& from & after her decease gave, 
devised, & bequeathed the said residue 
to such person or persons as she should 
it deed or will appoint, &, in default 
of appointment, to certain persons & 
institutions named in the will, & the 
widow, shortly after testator’s death 
& before any assessinent of duty, 
executed a deed of appointment of the 
whole residue in her own favour :— 
Held: the widow could not claim 
exemption of the residue from duty, 
under amending Act of 1885, s. 18, on 
the ground that sho had become 
absolutely entitled to it under the will. 

In such a oase the persons entitled 
to the property after the determination 
of the life interest, within Act of 1885, 
8. 19 (1), are the persons contingently 
80 entitled—that is to say, in default 
of appointment—& the yt f must be 
assessed & aid accordingly.—Re 


JACKSON, [1903] A. C. 360; (1901), 
19 N. Z. L. R. 566.—N.Z, 
PART VI. SEOT, 4. 
k. Testator's interest vested in 


widow & children—Gift over on happen- 
ing of contingency.]}—Where the whole 
beneficial interest in testator’s estate 
was under his will veated in his widow 
& children, with a limitation in favour 


of his grandchildren, the defeasible 
character of cach child’s interest, only 
affecting the shares of the children or 
grandchildren inter se, with a gift over 
on the happening of a cont ngency 
probato must be delivered on payment 
of duty at the rate of 5 per cent. 
notwithstanding that additional duty 
is payable on the gift over taking 
effect. — ARMYTAGE v. WILKINSON 
(1878), 3 App. Cas. 355.—AUS, 


1. Intestacy—-Widow & child en 
venire sa mre.j—When an_ intestate 
dies leaving a widow & child en ventre 
sa mre, letters of administration may 
be granted to the widow, upon an 
affidavit verifying her pregnancy, & 
stating that the unborn child is the 
only next of kin of the intestate ; 
thus entitling the administratrix to 
the issue of the letters upon paymont of 
duty at the rate of one-half only of the 
full percentage.—Re KeRsHaw (1878), 
4V. L. It. 62.—AUS. 

m. As to residue of estate— 
Lost will-— Administration to widow 
subject to codicils.}—A testator in 1864 
executed a codicil to his last will 
Dy which he devised & bequeathed all 
his proporty to his wife for life, & sub- 
ject thereto directed that it should 
devolve according to the terms of his 
will made ten yeara before, save that 
any provisions by such will made in 
favour of his wife should lapse, & 
appointed his wife sole exeoutrix. 
By a further codicil in 1878, he referred 
to the previous codicil, & confirmed it, 
& made provision for his sister-in-law. 
Upon his deathbed, he directed where 
his will could be found, except the two 
codicils. The Court granted probate 
of the two codicils to the widow as 
sole executrix, & administration to 
her of the estate subject to the two 
codicils & to any previous will which 
might be found, or the contents of 
which evidence might be discovered, 
Further ineffectual searches for the will 
having been made, & testator, having, 
therefore, presumably died intesta 
as to the residue of his estate, & 
leaving only a widow & collateral 
relations :—Held: duty was payable 
at one-half the full percentage upon 
the widow’s life estate, & upon her 
moiety of the residue, at the full 

reentage upon the other moiety.— 

n the E of HENTY (1878), 4 V. L. R. 
54.—AUS. 


n. Gifts made within twelve months 
of death.) —The duty in respect of pro- 
perty given within twelve months imme- 

ately prece the donor’s death, 
is to be calculated at the rate applicable 
to an estate valued at the sum of the 
values of such property & of 
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Srct 5.—VALUE CHARGEABLE. 
SusB-secT. ]1.—Gross VALUE. 


921. Duty payable on principal value at date of 
grant.J—(1) Where land has been improved in 
value by building between the owner’s death & 
the grant of administration to his estate, stamp 
duty on the letters of administration is payable 
for the improved value. 

(2) Letters of administration taken out to the 
leasehold estate of an intestate, which at the time 
of his death was under the value of £100, but 
between that time & the grant of administration 
had increased to a greater value than £100, in 
consequence of the crection of buildings on the 
property :—Held: not sufficiently stamped with 
an ad valorem stamp as for under £100 value.— 
Dor d. RICHARDS v. EVANS (1847), 10 Q. B. 476; 
16L. J. Q. B. 805; 11 Jur. 609; 116 EB. R. 181. 
Annotation :—As to (2) Refd. Partington v. A.-G. (1869), 

L. R. 4H. L, 100. 

922. .|}—BELL v. MASTER IN EQUITY OF 
THE SUPREME COURT OF VICTORIA, No. 868, ante. 

923. Doubtful debts—Discretion of executor to 
exclude from value of estate.|—On proving a will, 
the exor. need not, in the amount for which 
probate duty is paid, include debts due to testator, 
which are cither desperate or doubtful; & the 
exor. has a right to exercise his judgment fairly 
& bond fide, whether a debt is doubtful or bad.— 
Mosss v. CRAFTER (1831), 4 C. & P. 524, N. P. 
Annotations :—Refd. A.-G. v. Brunning (1860), 8 H. L. Cas. 

243; Robinson v. Vernon (1860), 7 Jur. N.S. 146. 

924. Effect of subsequent payment.]| 
—~(1) Testator bequeathed his personal estate to 
his son, who died in his father’s lifetime, leaving 
issue :—Held: the exors. of the son were charge- 











Estate AND OTHER Deratu DUTIES. 


able with probate duty on the amount of the 

bequest, in the same manner as they would have 

been had the son actually survived the father. 

(2) Suppose a man dies with a debt that may 
be termed a desperate debt due to him. His 
exors. are not bound to include it in the accounts 
of the estate. But suppose that afterwards 
somebody leaves a sum of money to pay it off 
to the creditor & it is paid off, it would then 
become part of the estate of the deceased & an 
augmentation of the probate duty would be made 
(BRAMWELL, B.).—PERRY’S ExercuTors v. H. 
(1868), L. R. 4 Exch. 27; 38 L. J. Ex. 5; 19 
L. T. 520; 17 W. R. 382. 

Annotations :—As to (1) Expld. & Distd. A.-G. v. Loyd, 
[1895] 1 Q. B. 496. Consd. ée Scott, [1901] 1 K. B. 228. 
Generally, Mentd. In the Goods of Ewing (1881), 6 P. 1.19. 
925. Share of partnership—Net balance of 

account included.|—It is only the balance of a 

partnership account, after payment of debts, that 

can be treated as assets in examining the question 

of bona notabilia.—— EKINS v. BROWN (1854), 1 

Kee. & Ad. 400; 24 L. T. O. S. 638; 1 Jur. N.S. 

21; 164 KH. RX. 2381. 

926. Leasehold property improved by building 
since death.]|—Doxr d. RicHarps v. Evans, No. 
921, ante. 

927. Contingent i{nterest—If duty not paid till 
interest falls into possession—Payable on present 
value.|—Administration duty must be paid on 
the whole personal estate belonging to an intestate, 
including contingent interests; & where such 
duty was not paid on a contingent interest, which 
afterwards fell into possession:—Held: ad- 
ministration duty must be paid on the present 
value of the absolute interest, & not on the value 


donor’s estate, but the rate of duty in 
respect of the donor's estate is not 
increased.—-HEWaRD vt. RR. (1905), 
3 C. L. R. 117.—AUS. 


o. ——.]—Nine months before his 
death A. made gifts of personal 
property to each of his seven children. 
All of these survived him. By his 
will, A. left his remuining property 
to the membetis of his family & others : 
—ficld: in determining the rate of 
duty to be paid by each of the children 
undor the Succession & Probate Duties 
Acts, 1892 & 1904, in respect of the 
Buccessions conferred upon them re- 
spectively, the commissioners were 
entitled to aggregate the value of all 
the gifts inter vivos, with the value of 
testator’s estate devolving by will.— 
A ae {1909] S. R. Q. 160.— 


p. -.] — Where there are 
several gifts of property falling within 
Administration & Probate Act, 1915, 
8. 143, duty is to be assessed upon the 
value of the property contained in 
each gift, together with the value of 
the privato estate of the donor at his 
death, & not upon the aggregate valuc 
of the property contained in all the 
gifts, together with the value of his 





rivate estate.—FERGUBON v. RR. 

1920] V. L. R. 451.—AUS. i 
q. ——.]— WELDON vv, 

[1922] Vv. L. kh. 135.— AUS. 

r. Property settled on widow 
child—Under £2,000 in pale. Poa 
settlor settled property worth over 
£10,000 upon trust for himself for life 


& after his death upon trust for his 
children. 

The passing under the settlor’s will 
was under £2,000 in value :—dHeld : 
the words of the proviso of Administra- 
tion & Probate Act, 1915, Sched. 10, 
Part III., Clause 1, referred to the 
propery of the settlor passing under 

is will, &, the settled property was 
dutiable at half rates.—CAMPRBELL v. 
H., [1916] Vv. L. R, 673.—AUS. 


s. Joint family property — Bequest 
to son—Full duty payable.j—In a case 
where there was admittedly a joint 
Hindu family consisting of a father & 
@ minor son, the father made a will 
bequeathing the whole property to his 
minor son. The property covered by 
the will was joint family property :— 
Held: the partics claiming under the 
will could not go behind its terms, 
or claim any exemption whatsoever 
upon allegations utterly inconsistent 
not only with the fact of the will 
itself, but with the express statements 
made therein & the exors. must pay 
full probate upon the will.—K AsSHINATH 
PARSHARAM v. GOURAVABAI (1914), 
I. L. R. 39 Bom. 245.—IND. 


t. Depends on law in force at 
date of grant.J—J. died Aug. 2, 1879, 
testate. Her exor. proceeded to prove 
her will & on Sept. 13 paid £450 the 
amount of duty then payable. A 
caveat was lodged by the next-of-kin 
& the will was not establishcd till 
Apr. 15, 1880. By 43 Vict. c. 14 the 
duties payable upon probates were 
increased as from Apr. 1, 1880 :— 
Held: trobate was liable to the 


increased duty under sect. ¥%.—Re 
ee HeLOw v. JONES (1880), L. R. 5 Ir. 


a. Duty assessed in Scotland—No 


further payment in England. |\—The exor. 


of testator domiciled in Scotland having 
obtained confirmation of the will in 
Scotland, on payment of the duty 
assossed accord to tho scale adopted 
in Scotland, is entitled to have the 
confirmation sealed in Kngland, so as 
to have the effcct of probate under 
21 & 22 Vict. c. 56, without any further 
payment of duty, although, according 
o the mode of assessing the duty in 
England, a higher amount would be 
payable.—Re Bootu’s TRUSTS (1859), 
1 Giff. 46; 65 kK. R. 818.—scoT. 


PART VI. SECT. 5, SUB-SECT. 1. 
b. Market value —~ Bank deposit 


receipts.)—In a statemont of a testator’s 
estate under Administration & Probate 
Act, 1890, s. 97, bank deposit receipts 
should be valued at the price which 
they would fetch in the market & 
not according to the amounts appearing 
on the face of them to be payable.— 
MASTER IN EQUITY OF SUPREME 
COURT OF VICTORIA U. PEARSON, [1897] 
A. GC. 214.—AUS, 

C. Bank — stock.) —- W1IBHART 
v. LORD ADVOCATE (1880), 18 Se. lu. i. 
62.—SCOT. 

d.——-_ Shares in private com- 
oe loft her shares in a 
imited co., the articles of which 
confined the control of the co., & the 
ownership of the shares to members 
of her family & cuntained conditions 
which would depreciate the value of 
the shares to the ordinary investor on 
the open market :—Hel the value 
of the shares was to be estimated at 
the price they would fetch if sold in 
the open tmnarket on tho terms that the 
purchaser should take & hold them 
subject to the articles of assocn., 
including those containing the restric- 
tive conditions.—MACARTHUR ONSLOW 
v. STAMPS ComR., [1913] 138. K.N.S. W. 
354.—AUS. 


e. Trust in favour of _ several 
beneficiaries—Amounting to single dis- 
position of Brey) oe donor gavo 
to three trustees two lump sums of 
£6,000 & £3,000 respectively, to be held 
upon the trusts stated in a decd of trust 
executed by the said donor & trustees. 
The deed recited that the donor had 
paid to the trustees eighteen separate 
sums of £500, which payment the 
trustees duly acknowledged. Kach 
of such sums was to be held in trust 
for a named grandchild of the donor: 
—Held: althougn the deed recited 
that there were cightecn separate 

fts, the gifts amounted to a single 

jepoaltson of property within Death 
Duties Act, 1909, s. 45, & were liable 
to gift duty as on one gift of 29,000.— 





Part VI.—PrRopatTe Duty. 


of the contingent interest at the date of administra- 
tion only; although if duty had then been paid 
on the value of the contingency, the Crown 
would not have been entitled to any further duty 
by reason of the contingency having subsequently 
fallen into possession. 

It is clearly settled that probate or administra- 
tion duty attaches upon all the estate of testator 
or intestate which is of a personal nature at the 
time of his death, on which, by subsequent events, 
becomes so (MALINS, V.-C.). 

lf testator granted a lease of his real estate, & 
gave the lessee the option of becoming the pur- 
chaser, & that option was not exercised for some 
years after hiy death, so that the property at his 
death devolved upon his heir as real estate; yet 
on the option being afterwards exercised, it 
would operate as a conversion of the property 
as from the date of the lease, & probate duty would 
become payable upon the amount of the purchase- 
money (MALINS, V.-C.).—LORD v. COLVIN (1867), 
L. R. 3 Eq. 737; 36 L. J. Ch. 354; 16 L. T. 53 ; 
15 W. R. 485. 

Annotation :—Refd. Re Eyre, {1907} 1 K. B. 331. 

928. Accretions of interest since 


PARTINGTON v. A.-G., No. 899, avte. 


SUB-SECT. 2.—-DEDUCTIONS. 
See, now, 1881 Act, s. 28. 


929. Debts—Debts payable out of personal 
estate—Direction of testator.|;—A testator gave all 
his real & personal estate to his exors. upon trust 
to sell & out of the proceeds to pay his debts, 
funeral expenses & legacies & invest the residue 
for his relations. The trustees had power to 
postpone the sale for such period as they should 
deem expedient. The cxors. paid the simple 


STAMPS COMR. wt. PEAT 
N. 4 L. R. 457.—N.Z. 

I. Contingent  reverstonary  tnterest 
—Fair value of the expectancy.J—An 
oxecutor gave up an inventory of the 
petsonal estato of the decoased, in 
which the deccased’s interest under a 
pactum ade heeredrtute§ viventis was 
valued at £20. The person whoso 
succession formed the subject of the 
agreemont survived the deceased & 


(1912), 32 


deducted from 


638.—-AUS. 





outside the aia 
secured upon la 


deduct from the V. assets the debts 
specified above :—Held: 
were V. debts, etic were properly © 

e . 
McLAUGHLIN v. RR. (1898), 23 V. L. It. 


Specialty 
}-A mortgage debt 
nd of testator in 
N.S.W., but payablo in V., may bo 
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contract debts out of the personal estate only, 
without selling any realty, & claimed a return of 
duty upon the amount of such debts so paid. 
The comrs. refused to return the sum claimed on 
the ground that the will created a mixed & general 
fund to be applied in payment of debts & that the 
real & personal estate should contribute in pro- 
portion to their respective value :—Held: the 
exors. were entitled to deduct the simple contract 
debts from the value of the personalty only & 
were therefore entitled to a return of probate 
duty claimed by them pursuant to Railway 
Passenger Duty Act, 1842 (c. 79), 8. 23.—PERCIVAL 
v. R. (1864), 3 H. & O. 217; 33 L. J. Ex. 289; 10 
L. T. 622; 29 J. P. 23; 10 Jur. N.S. 1059; 12 
W.R. 966; 159 E.R. 512. 

Annotation :—Refd. Re Nathan (1884), 12 Q. B. D. 461. 


930. Foreign personal property.|] — When 
a testator or intestate dies possessed of personal 
estate both in KMngland & India, & indebted to 
English creditors in respect of debts contracted 
in England, the amount of assets in India cannot 
be taken into consideration in estimating the 
amount of duty to be returned to the exor. or 
administrator, under Railway Passenger Duty 
Act, 1842 (c. 79), s. 23, India being for this pur- 
pose to be considered as a foreign country. 

A. died intestate in England possessed of personal 
estate in England to the amount of £5,858 16s. 
in respect of which a duty of £150 was paid on the 
letters of administration. His administratrix paid 
debts due to creditors resident in England & 
contracted in England to the amount of 
£4,890 Os. 10d., leaving a balance of £968 15s. 3d., 
on which the duty would only be £30. A., at the 
time of his death, was also possessed of personal 
property in the Kast Indies to the amount of 
£12,118 16s 4d., which had been received by his 
administratrix by means of letters of administra- 
tion granted to an agent in India, & there were no 





ADVOCATE (1880), 18 Se. L. R. 62.—~— 
these debts SCOT. 





. Sums payable by testator 
under covenunt—Annuity.J—By a deed 
of settlement executed in consideration 
of marriage the settlor covenanted b> 
pay to his wife, in the event of her 
surviving him, certain moneys by 
way of annuity, & also certain other 
moneys for muurnings & for main- 


asscts.— 


debt —~ Payable 


tho deuccased’sinterest undor the agree- 
ment proved to be of great value. 
Held: the Crown was entitled to claim 
inventory duty on a fair valuation 
of the expectancy as at tho date when 
the inventory was sworn to.—LoRDbD 
ADVOCATH v. PRINGLE (1878), 5 HR. 
(Ct. of Sess.) 912; 15 Se. L. R. 624.— 
SCOT. 


PART VI. SECT. 5, SUB-SECT. 2. 


. Debts— Due by testator in the 
colony—-Secured upon assets abroad. |— 
Jn making the statement required by 
Duties on the Estates of Deceased 
Persons Statute, 1870 (No. 388), 8.7 (il), 
exors. are not entitled to deduct from 
the value of the assets, debts due by 
testator in V., & fully secured upon 
assets in another country.—VIRGOE 
v. R. (1885), 11 V. L. R. 517.—AUS, 


_h. Deceased domiciled 
in another colony.J—An intestate who 
died domiciled in N.S.W. had by con- 
tracts made by him in V. cuntracted 
debts in V. payable in V. to persons 
residing there. Tho intestate had 
assets in N.S.W., where adininistra- 
tion was taken out; & he also had 
agsots in V., in which colony letters of 
administration were sealed to the same 
administrators os in N.S.W. Tho 
adroinistrators in V. in thoir state- 
mont of assets & liabilitios claimed to 








deducted when assessing the valuc of 
tbe estate for probate duty in N.S.W. 
—I?e AIRD (1893), 14 N. Ss. W. UL. RR. 
317.—AUS., 


1, Promissory notes held by 
deceased—Given by purtnership of which 
deceased wus a member.) ~—Testator, 
who died domiciled in V., was at the 
tliine of his death the holder of pro- 
missory notes payable in V.; such 
promissory notes had been given for 
partnership purposes to testator py & 

artnorship carrying on business solely 
n N.S.W., of which partnership the 
testator was a membor :—Held: as the 
testator, as a member of the partnor- 
ship, was liable as to one-third of such 
promissory notes, tho executors were 
entitled to set down one-third thereof 
as @ liability of the estate.—SHAw & 
MACKINNON v. R. (1895), 21 V. L. R. 
33 8.—AUS. 


m. —— Sums due for calls on 
shares.}—Sunis payable in respect of 
bank shares at the times mentioned 
in various scheines for the reconstruc- 
tion of those banks are debts of the 
deceased, & may be deducted from the 
sum total of the assets in order to 
ascertain the balance liable to probate 
duty.—-MASTER IN EQUITY OF SUPREME 
CouRT OF VICTORIA v. PEARSON, (1897] 
A. C. 214.—AUS. 


-WISHART v. LORD 





tenance during the time between the 
day of his death, & the first payment 
of the annuity. By the same deed the 
settlor assigned to his wife the furniture 
that should be in the settlor’s house 
at the time of his death. ‘Tho settlor 
also bound himself to pay certain 
sums Of money to the children of the 
Inarriage, upon a date subsequent to 
his own & his intonded wife’s decease. 
The settlor diced leaving him, surviving 
his wife & children :—Held: these 
moneys were debts due by the deceased 
within the meaning of Administration 
& Probato Act, 1890, 5s. 97, & should 
in the ascertainment of the final 
balance upon which ares duty was 
payable... e ee from the value 
re) 8 estate.—Re KININMONTH (1897), 
23 V. L. RK. 134.—AUS,. 








— ee 


p- -}—The_ capi- 
talised value of an annuity which testa- 
tor had covenanted to pay to a person 
resident within the colony is not a 
debt ‘* due owing’ within the 
meaning of 57 Vict. No. 20, 8. 3, 
& cannot be deducted from his estate 
Probes duit ite nea, otek 

uty.—He BERTSON (1897), 
18 N. S, Ww. ° R. 239.— AUS. ‘ 


q. Voluntary debts.} — 
Testator, in order to inmduco A. H. 
to marry, peoneed to enter into a 
bond in his favour for 250,000, to 
be paid within five years of testator’s 
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Sect. 5.—Value chargeable: 
Sub-sects. 1, 2 & 3.] 
other debts due from the intestate :—Held: the 
administratrix was entitled to a return of £120 of 
the duty.—R. v. Stamps & TAXES Comps. (1849), 


18 L. J. Q. B. 201; 13 Jur. 624. 
Annotalion :—Mentd. "A.-G. v. Brunning (1859), 4 H. & N. 


O31. Not if primarily payable out of realty.) 
—T., being seised in fee of certain lands, by 
indenture mor tgaged them as a security for money 
lent. ‘The indenture contained a covenant by 
to pay the principal & interest on a certain day. 
By another indenture, T. covenanted to pay on 
a certain day a further sum of money lent, & that 
the same lands should be charged with that sum 
also. ‘T’., by will, devised his real estate to B. 
whom he ‘appointed his exor. P. paid the interest 
on the mortgage debts, but died yathiout having 
paid the principal. The personal estate of T. was 
only sufficient to discharge his funeral & testa- 
mentary expenses. B., by will bequeathed his 
real & personal estate to his two sons, whom he 
appointed his exors., & died without having paid 
the mortgage debts. The exors. of B., ie er 
his personalty, by paying with it those debts, & 
on that ground claimed an exemption from legacy 
duty, & a return of probate duty :—Held: the 
exors. were bound to pay legacy duty, & were not 
entitled to a return of probate duty, since they 
were not justified in paying the mortgage debts 
with the personal estate of B., notwithstanding 
Debts Recovery Act, 1830 (c. 47), s. 3, rendered 
them & B. liable as devisees, to actions on the 
covenants in the deeds.—He TAYLok’s EstTaTE 
(1858), 8 Exch. 384; 22 L. J. Ex. 211; 155 i. R. 
1397. 


Sub-sect. 2. Sect. 6: 





Sect. 6.—COLLECTION OF DUTY. 
SUB-SECT. 1.—WHEN DutTy PAYABLE. 

See 1815 Act, s. 37; 1865 Act, s. 57; 
Act, ss. 32, 40. 

932. Power to issue probate on credit—Grant 
de bonis non.]—By 1815 Act, s. 49, the comrs. of 
stamps are authorised to stamp letters of 
administration de bonis non on security given, 
& without payment of the duty, as well in cases 
where the duty has been paid on the original 
letters of administration, as when such letters of 
administration have been originally stamped on 
credit.—-DoE v. Woop (1819), 2 B. & Ald. 724; 
106 E. R. 529. 

Annotations arco e K. v. Trent & Mersey Canal Co. 
ee 8L. J.0.8. K. B. 140; Jones v. Te nee 

aves & El. B05: Muskett v. Hill . 839), 5 Bing. N 


Prendergast, v. Turton (1841), 11 L. J. Ch. ae: 
Vico v. Thomas (1842), 4 Y. & C. Ex. 538; Rogers v. 


death, & oo thereon to be paid 
to A. H. in the meantime. Relying 
on this promise, A. H. married, & 
on the marriage testator oxecuted a 
deed of sottlement, vesting the sum 
of £16,666 13s. 4d. in trusteos, for the 
benefit of the sao to the marriage, 


1881 


the deceased ”’ 


Statute of Limitations, but acknow- 
ledged by the exor., ie “ 
within 


& Probate Act, 1890, &. 97, & may be 
deducted from’ the asseta 
in calculating the final balance upon 
which duty - paveble. —Re ELFORD’s 


Estate AND OTHER Deatu DUTIES. 


Brenton (1847), 10 Q. B. 26; Re Stroud (1849), 8 oO. B. 
502; atson v. Spratley (1854), 1¢ 10 bag rer hh Sie 
v. Powell (1856 aa 
(1857), 1 H. & N. 817; Paper saieraen ce Ba B. en 
612; Griffit ths v. Jenkins ( 489; Roads 
v. Trumpin: 2 Oversoere (18 70), LR |B. 56; Low 
Moor Co. v. Stanley Coal oye ei Bie T. 186 ; Suther- 
land v. Heathcote, 71893) 1C 
No. 871, 


933. .]—HowaRbD c 


ante. 
See 1815 Act, ss. 45-49. 


ee 





SUB-SECT. 2.—By WioM Duty PAYABLE. 
See 1880 Act, s. 10 (2); 1881 Act, ss. 27, 29, 30, 
4 


934. Executor de son tort—Transfer of shares 
without production of grant.}— NEw YorK 
BREWERIES Co. v. A.-G., No. 908, ante. 

935. Affidavit of value—Need not be made by 
executor.]|—-Deceased died domiciled in a foreign 
country, in which also the exor. resided. The 
usual affidavits were forwarded to & made by 
the exor. & returned to this country. Before the 
probate passed under seal, it was discovered that 
the value of the property in England had been 
understated in the affidavits. The ct. allowed 
probate to issue, with a stamp to cover the full 
value of the property of deceased, on an affidavit 
by the agent of the exor. in Kngland being filed 
explanatory of the mistake, & of the real value of 
the personal estate liable to probate duty.—JIn 
the Goods of URRUELA (1869), L. R. 1 P. & D. 


eee 38 L. J.P. & M. 21; 191. T. 704; 33 J.P. 
67. 
936. ——.|—A., having taken out 





administration to the goods of the deceased went 
abroad. Subsequently under an order of the Ct. 
of Ch., a considerable sum became payable to 
the estate of deceased, & of his brother & sister, 
who were also deceased. The order could not be 
passed & entered until the additional duty on these 
estates had been paid. In the absence of the 
administrator, who was in Japan, the ct. allowed 
another person to file an affidavit as to the increase 
of property, & to execute the bond to cover the 
increased duty, in the place of the administrator, 
with two sureties, on the understanding that, 
as soon as possible, the administrator should 
execute a similar bond.—In the Goods of Ross 
(1877), 2 P. D. 274; 46 L. J. P. 57; 25 W. R. 
808; 42 J. P. Jo. 8. 

937. Where insufficient duty paid—Liability of 
executor after close of administration.|—After 
testator’s estate has been fully administered & 
wound up & the administration closed, the exors. 
cannot be made liable to the Crown for increased 
probate duty on articles which subsequently 
prove to have been of greater value at the time 


bequeathed to one of his sons 210,000, 
a debt due by which, by a codicil, was expressly 
administration declared to be in Heu & in full of any 
share he might be entitled to claim 
of the capital sum aforesaid :—Held : 
in a question between the father’s 
executors & the Crown, that the £10,000 


of deceased 


. H. acknowledging such eettlement Wu£L, [1914] V. L. R. 609.—AUS. was a debt ‘due & owing from tho 
Fa in satisfaction, pro tanto, so far as deceased ’’ which therefore fell to be 
he was concerned of the £50,000 :— 8. —— Covenant debt in ante’ deducted from the gross amount of 


Held: neither the £50,000 nor the 
£16,666 138. 4d. was a volunta debt 
within tho meaning of 1898, No. 27, 

8. 3 (3), & the executors were entitled 
to deduct the £50,000 from the amount 


tract a person 


By antenuptial con- 
und himse 
to his spouse, in case she should survive 
him, an pranlas of £800, & to invest 


nuptial contract. 2 ore 
oO 


ae ersonal estate.—LoRD Came Tc 
v. AGART’S ae aM 

Macph. (Ct. of grt Be. Tae 
381; L. R. 2 Sc. & Div. ‘ety. —SCOT. 


to pay 


of the estate liable for duty.Hay » &caPitelsums cient for that purpose, —- ——,]—-Morr’s TRUSTE 
Stamps Come. (1911), 118. 1.N.8.W. failing, to bimecls, hie hoite & sealgnoos v, LORD ADVOCATE (1873), 11 Se. Li Re 


Yr. Barred ty Statute of Limi- 
tations—Acknowledged by executor.}—A 
debt of a testator barred by the 





but the husband, 


imself, 
whomsoever, in fee, with power of 
pportionment among the children. 
Tt 8 puleetion was not implemented, 


157 -—BOOT. 





Lon ADVOCATE dsm), “Tt "Bo. L. ne 
SCOT. 


by his sottlement, 392,.— 


Part VJI.—Propate Dury. 


of granting probate than the value then put upon 
them.—A.-G. v. SMITH, [1893] 1 Q. B. 239; 62 
L. J. Q. B. 288; 68 L. T. 6; 57 J. P. 389; 41 
W. RK. 245; 9T. L.R. 171; 37 Sol. Jo. 192, GC. A. 
Annotation :—Mentd. Wallen v. Lister, [1894] 1 Q. B. 312. 

poate duties.|—Sec Sect. 2, sub-sect. 2, 
ante. 


SuB-sEcr. 3.—Ovur oF WHat PROPERTY 
Duty PAYABLE. 

938. Payable out of general residue.] — lic 
BouRNE, MARTIN v. MARTIN, No. 168, anie. 

939. Duty a testamentary expense.| — A 
matried woman who had a power of appointment 
over a fund invested in Govt. stock, by her will 
gave legacies of specified sums of the fund. The 
legacies so given did not exhaust the fund, & there 
was 4 residuary gift of the fund after payment 
thereout of testatrix’s debts, funeral . testa- 
mentary expenses:—Held: (1) though the dis- 
position of the residue of the fund was also specific, 
the words of the will threw the payment of the 
whole of the probate duty upon the residue. 

(2) Testamentary expenses include probate 
duty (MALINS, V.-C.).—DaAvies v. FOWLER (1873), 
L. R.16 Eq. 8308: 438 L. J. Ch. 90; 29 L. T. 285. 


Annotation :—As to (2) Refd. Re King, Travers v. Kelly, 
11904) 1 Ch. 363. 


940. If general residue insufficient — 
Specific bequest to charity.|—A testatrix bequeathed 
to a hospital all her household furniture & other 
things in her dwelling-house, & also all her 
ready money. money at the bankers’, & money in 
the public stocks or funds of Great Britain, & 
also all other of her personal estate & effects which 
she could by law bequeath to such an institution, 
& she appointed exors., but made no further 
disposition of her property, real or personal :— 
Held: the charitable bequest was a_ specific 
bequest, & the debts, funeral & testamentary 
expenses, & costs, must be paid first out of the 
undisposed of personal estate, next out of the real 
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estate, & lastly out of the specific bequest ; but 
the specific bequest must exonerate the real estate 
from probate duty.—SHEPHEARD v. BEETHAM 
(1877), 6 Ch. D. 597; 46 L. J. Ch. 763; 25 W. R. 


764, 
Annotation :—Consd. & Expld. Re Pullen, Parker v. Pullen, 


{1910} 1 Ch. 564. 

941. Whether duty a disbursement within 
Solicitors Act, 1843 (c. 73),$.37.]—Re LamB, No. 
11, ante. 

942, ——.|—He 
ante. 

943. Personalty appointed under general power 
—Duty payable out of property appointed.|—A 
married woman who had a power of appointment 
over certain trust funds, & was also possessed of 
separate estate her title to which had accrued 
before Married Women’s Property Act, 1882 
(c. 75), died in 1887, having in the same year made 
a will, by which she exercised her power of appoint- 
ment over the trust fund & appointed exors., 
but made no disposition of her separate property. 
Probate of the will was granted to the exors. 
according to the altered practice introduced by 
Probate Rules of 1887, i.c. in the ordinary form 
without any exception or limitation :—Held: the 
expenses of proving the will, including the probate 
duty, must be apportioned ratably between the 
appointed & undisposed of property in the same 
manner in which they would have been apportioned 
under a grant ceterorum before the change in the 
form of the grant: but the costs of the proceedings 
in which the questions were determined must fall 
upon the undisposed of property, as they were 
occasioned by a contest between the husband 
& the next of kin.—e LAMBERT’S ESTATE, 
STANTON v. LAMBERT (1888), 39 Ch. D. 626; 57 
L. J. Ch. 927; 59 L. T. 429. 

Annan :—Mentd. Surman v. Wharton, [1891] 1 Q. B. 

491. 


944. Appointment of part of ‘‘ clear 
value ’’ & of ‘‘ all the residue ’’—Duty payable out 
of residue.]—Testatrix, in exercise of a general 
power of appointment, made several appointments 

nt as a ns re ee Se ts 


KINGDON & WILSON, No. 12, 





o 


PART VI. SECT. 6, SUB-SECT. 3. 


940i. Payable out of general residue— 
If general residue insufficient.J—K. H. V. 
directed that all the specific & 
pecuniary legacies given by her will 
or any codicil thereto should be patd 
free from deduction for probate duty 
or otherwise. She devised all her 
residuary real & personal estate to her 
trustees upon trust to convert, at their 
discretion, & to pay all her just debts, 
funeral & testamentary expenses 
& all the expenses incident to the 
execution of the trusts &, together with 
the legacies thereinbefore given, & 
to stand possessed of the residue of the 
moneys for certain charitable objects. 
Hy codicils she devised three houses to 
M. BB. & C. absolutely, & directed that 
the prone duty on this deviso 
plies be paid out of the rosiduary 
cB - 


Certain specific rsonalty was 
directed to be sold & the proceeds paid 
to two charitable objects & M. C. B. 
in equal shares. The residuary estate 
was valucd at £4,653, less oxpenses, & 
debts, costs of administration & pro- 
bate duty amounting to £2,786: the 
amount required for pecuniary legacies 
was £3,080 :—/ield: as the residuary 
estate was insufficlent to pay the State 

robate duty & tho poounlary legacies 
the intention of the will was that 
all beneficiaries other than the ulti- 
mate resid beneficiaries were to 
get their benefits in full, the direction 
Oo pay the probate duty was to be 
treated as a logacy to the several 
beneficiaries of the amount which 
would, but for such direction, have been: 


deducted from their respective devises 
or bequests under Stamp Duties Act.— 
BROWN v. BUTCHER (1921), 22 8S. KR. 
N.S. W. 176.—AUDS. 


b. Annuity — Fund appropriated 
thercto.}—An annuity is a series of 
legacics payable at intervals during the 
life of the annuitant, & the duty under 
Dutics on the Kstates of Deceased 
Persons Statute, 1870 (No. 388), 8. 11, 
should be deducted by the exors. 
from those payments, & from any funds 
appropriated to their security; & uot 
from the residuary estate.—In the Will 
of MOFFATT (1872), 3 V. R. 166.—AUS. 


0. Property given during donor’s 
life—In absence of directions for pay: 
ment out of another fund.}—The duty 
pereh under Administration & Pro- 

ate Act, 1903, 9. 11, in respect of pro- 
perty transferred pour or by way 
of gift during the donor’s life is to be 
borne by the property 60 transferred, 
unless the donor expressly provides 
for the payment of such duty out of 
some other fund. 

A provision in a donor’s will for 
“payment of beste mentee & ad- 
ministration expenses & probate 
legacy & other duty payable on my 
estate’ out of a specified fund does 
not exonerate the transferred pro- 
perty.—NATIONAL ‘TRUSTEES, XE- 
cuTorRs & AGENCY Co. v. O’HEA (1904), 
29 Vv. L. R. 814.—AUS. 


ad. Property transferred in _ con 
sideration of marriage.}—On J oy. 8, 
1903, G. by indenture purported to 
grant & transfer to his son <A. in 
considcration of his then intended 


marriage with E. certain land to hold 
the same for G.’s benefit until the 
inarriage, & afterwards for A.’s benefit 
absolutely. By the same indenture 
G. covenanted that immediately aftcr 
the marriage he would execute all 
transfers for the better transferring of 
the said land. The marriage took 
place on July 14, & G., on the same 
day, executed a transfer of the land 
o A. G. died on Dec. 8, 1903 :— 
Held: neither the indentuse nor the 
transfer came within Administration 
& Probate Act, 1903 (No. 1813), s. 11, 
80 as to make the property to which 
they related chargeable with the pay- 
ment of duty.— (1905) 
Vv. L. R. 4.—AUS. 


e. Moneys payable under pro- 
tected life poles between legatecs 
of protected policy moneys & other 
specific legatees the policy moncys are 
liable for their aliquot proportion of 
probate duty & administration ex- 
penses.—Re McCaALiuM, [1907] 7 
S. R. N. S. WwW. 523.—AUS. 


f. Property of — intestate — Over 
£1,000 in value.j}—On the death of 
an intestate leavi an estate of the 
value of ovor 81,000 his widow is 
entitled to £1,000 clear of debts & 
expenses but subject to payment of a 

roportion of the State probate duty.— 

OODWORTH (1915), 11 Tas. L. RR. 
161.—-AUS. 


MEARES, 


. Npecific devises £&  bequeats 
. free of duty ”’—General personal 
estate 7% ey vere out 
of bequests of same class.}-~Testator 
gave specific bequests & specific de- 
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Sect. 6.—Collection of duly: Sub-sect. 3. Sect. 7: 
Sub-sects. 1,2 & 3. Sect. 8. Part VII.) 


of, in each case, ‘‘so much & such part of ’’ the 
trust funds as should be of the “‘ clear ’’ value of a 
specified sum of money in each case, & lastly made 
an appointment of ‘all the residue ”’ of the trust 
funds. ‘The will disposed of no other property 
except that subject to the power, & contained no 
direction for payment of testamentary expenses, 
probate or legacy duty :—Held: the testamentary 
expenses & probate duty, & the legacy duty on 
the specified portions of the trust funds, must be 
aid out of that part of the trust funds which was 
pene appointed as residue.—He CURRIE, ByonrK- 
MAN v. KIMBERLEY (LORD) (1888), 57 L. J. Ch. 
743; 59 L. T. 200; 36 W. R. 752. 
Annotations :—Apld. Rc Coxwell’s Trusts, Kinloch-Cooke v. 
Public Trustee, [1910] 1 Ch. 63. Refd. Re Saunders, 


Saunders v. Gore, (1898] 1 Ch. 17; Z’e Chisholm, Goddard 
v. Brodie, [1902] 1 Ch. 157. 


Sect. 7.—INTEREST, PENALTIES AND PRO- 
CEEDINGS. 


SuB-SEcT. 1.—INTEREST. 
Sec, now, 1896 Act, s. 18 (1), (2). 


SUB-SECT. 2.—-PENALTIES. 

See 1815 Act, ss. 37, 43; 1881 Act, s. 40; 
Stamp Act, 1891 (c. 39), s. 15. 

945. Penalty under 1815 Act, s. 37—Repre- 
sentative may subsequently take out grant.|— 
Sect. 37 [of the above Act] merely inflicts a 
penalty upon an exor. or administrator personally, 
for not proving the will or taking out letters of 
administration within a certain specified time. 
But it was not intended that the representatives of 
deceased should thereby be prevented from taking 
out probate or letters of administration after that 
time (PARKE, L.).—BopcER v. ARCH (1854), 10 
Exch. 333 ; 156 E. R. 472. 

Annotations :—Mentd. Amos v. Smith (1862), 1 H. & C, 238 ; 
Maber v. Maber (1867), L. HK. 2 Exch. 153; Baker v. 
Blaker (1886), 55 L. IT. 723; Kregor v. Hollins (1913), 
109 L. ‘I’, 225. 

946. Executor de son tort—Omission to pay 
duty.|—NrEw York Brewerigs Co. v. A.-G., No. 
908, ante. 


Vises to sons & daughters, & also 
disposed of his residuary  cstate. 
Ihe devises to his daughtors & certain 
bequests to them were stated to be 
free of probate & estate duty. The 
general personal estate was insufficient 
to pay tho debts, funeral & testa- 
mentary expenses of testator :—Held : 
the State cath duty on the specific 
devises & bequests given free o duty 
to the daughters was thrown on the 
other specific devises & bequests of 
Shae ole ae according to 
FPUUC.—LEE ve. Joan 92% 
228. RN. 8, W. 239.-AUS, 
h. Out of estate in first instance. |— 
Probate duty is in the nature ot a 
legacy duty, & is payable in the first 
instance out of the estate.—Re PEARSE 
(1903), 10 B. CG. R. 280.—CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 


k. Jurisdiction of Supreme Court 
—M andatory order on Musterin Equity.) 
—The Supreme Ct. of V. has power to a 
make an order of a mandatory cha- 
racter upon the Master in Equity in 
relation to duties claimed by him 
under Act No. 388 whether in his 
capacity of an officer of the ct. or of a 


is made up. 


m,. Claim 


further payment 


revenuc officer responsible to the 
Crown.—ARMYTAGE 
(1878), 3 App. Cas. 3556.—-AUS., 


1. Effect of Master’s certificate.J— 
The certificate of the Moster under n. 
Duties on the Estates of Deceased 
Versona Statute, 1870 (No. 388), s. 12, 
is not final eitber as to the amount of 
duty payable, or as to the balance of 
assets on which it is to be calculated, 
or as to the items of which such balance 
An action may be main- 
tained, after such certificate, to re- 
cover duty on assets afterwards found 
to be not excmpt, & to recover a higher 
rate of duty on the whole, by reason 
of the sliding-scale on the increased 
amount of assets under Act No. 523.— 
AG SMITH (1883), 9 Vv. L. R. 404,— 


of further 
Crown—Fresh statement by executor or 
administrator.}—Where the 
Sa er that too little duty has been 

id in respect of the estate of a 
eceased person & seeks to obtain 


Administration & Probate 
(Vict.), 5s. 105, it must ascertain how 
much duty ought to have been paid, 


EstaTE AND OTHER Deats. DUTIES. 


SUB-SECT. 3.-—-PROCEDURE. 
See 1865 Act, gs. 57. 


Secr. 8.—REPAYMENT OF OVERPAID DUTY. 

See 1881 Act, s. 31. 

947. Repayment of duty under false repre- 
sentations—Whether duty can be again demanded.] 
—(1) Pending a suit for the administration of 
assets, & before the accounts had been taken, the 
A.-G. presented a petition for payment out of the 
assets, of a sum which, under false representations, 
had been returned to the administrator as overpaid 
in respect of probate duty, & for the legacy duty 
payable by the administrator on his share of the 
residue. ‘The administrator had wasted the assets, 
& the widow, who was entitled to one-third, had 
not been paid :—Held: the application was pre- 
mature, & the petition was dismissed. 

(2) In an administration suit, the ct. provides for 
the payment of the legacy duty before payment to 
the legatee.— Hicks v. KEAT (1840), 3 Beav. 141; 
49 KE. R. 55. 

948. Where property in two jurisdictions — 
Calculation of refund.])—Where a testator left 
personal property in each of the provinces of 
Canterbury & York, & probatcs were taken out 
for the property being in each province respec- 
tively, & separate duties paid on each probate, & 
the exors. afterwards paid debts indiscriminately 
out of the whole personalty :—Held: they were 
not entitled, for the purpose of demanding a 
return of duty under Railway Passenger Duty 
Act, 1842 (c. 79), s. 23, to add together the amounts 
in respect of which the two probate duties were 
paid, deduct from the gross sum the amount of the 
debts, & then estimate the duty payable on the 
remainder, & demand back the difference between 
such duty & the aggregate of the sums paid on 
the two probates. Semble: an equitable mode of 
calculating the sum to be returned was to apportion 
the sum paid for debts in the ratio of the estates 
in each province, & deduct the respective portions 
of the debts from the values of the respective 
estates.—R. v. STAMeS & Taxes Comms. (1846), 
9 Q. B. 687; 16L. J.Q.B.75; 8L. T. O. S. 155 ; 
11 Jur. 365; 10 J.P. Jo. 756; 115 BE. R. 1418. 


Annotations :—Consd. R. v. Stamps & Taxes Comrs. (1849) 
18 L. J.Q. B. 201. Mentd. Zte Webster (1859), 1 L. fT. 453 
KR. v. I. kh. Comrs., Re Empire Theatre (1888), 57 L. I. M.C. 


& there must be a fresh statement 
made by the executor or administrator. 
— AFFLECK v. RK. (1906), 3 C. L. RB. 
608.—AUS. 

Collection under Supreme Court 
Rules.}—By r. 1065, the appendices to 
the Supreme Court Rules form part 
thereof, & by Supreme Court Act, 
RK. S. B. C. 1897, c. 56, 8. 94, the Rules 
are declared to be valid & binding 
therefore probate fees as set out in 
en pendix M. of the Rules may be 
collected as being imposed by statutory 
enactment.—te PORTER'S ESTATE 
(1902), 10 B. C. R. 275.— CAN, 


0. Appeal—Case stated for opinion 
of Supreme nh Ries appeal lies 
to the Ct. of Appcal from the decision 
of the Supreme Ct. on a case stated by 
the comr. for the opinion of the 


v. WILKINSON 


duty by Supreme Ct. undor Death Duties Act, 
1909, s. 60.—STamps Comr. v. PEat 
Crown (1912), 32 N. Z. L. BR. 457.—N. Ze 


PART VI. SECT. 8. 

p. Hxcess of valuation —~ No 
statutory provision in Scotland—Com- 
mon law principle of condictio indebiti.}— 
AISTON’S TRUSTEES v. LORD ADVOCATE " 


of eae | under 
ct, 1890 


Part VII. 


949. Mandamus to recover excess of duty paid 
—Not remedy against commissioners. |—Railway 
Passenger Duty Act, 1842 (c. 79), s. 23, provides 
for the return by the Comrs. of Stampa & ‘Taxes of 
probate duty on proof by oath & proper vouchers to 
their satisfaction of the payment of debts of 
deceased, whereby the amount of probate duty 
payable on the estate is reduced below the amount 
which has been paid. By a subsequent Act the 
Comrs. of Inland Revenue are substituted for the 
Comrs. of Stamps & Taxes. On an application 
by an administrator for a mandamus to the Comrs. 
to pay to appct. the amount of duty overpaid by 
him, on the ground that he had supplied evidence 


Held: the mandamus ought not to issue, for the 
statute created no duty between the Comrs. & 
appct. whose remedy, if the decision of the Comrs. 
could be reviewed was by petition of right.— 
R. v. INLAND REVENUE Comks., Re NATHAN (1884), 
12 Q. B.D. 461; 53 7. J. Q. B. 229; 51 L. T 
re 48 J. 2.452; 32 W. R. 543, C. A. 
Annotations :—Cons d. R. wv. Lambourn Valley Ry. (1888), 
22 29. B. D. 463. Refd. 2. v. Income Tax Special Comrs., 
ite e Copper Mining Co. (1888), 2 Tax Cas. 332 ; 
nag Purposes Income Tax Comrs. v. Pemsel, [1891] 
: Lord Advocate v. Cunninghame Division of 
Aahinc Income Tax Gencral Comrs. (1895), 3 Tax Cas. 





—Account Durty. 129 
395: TR. v. Incorporated Law Soce., [1895] 2 QO. B. 456 
ieee Oswaldtwistie U. D. C., [1897] 1 Q. Bossts 

St. Giles, Camberwell, Vestry (1897), 61 J Pr. 217; 
smith », Chorley District Council (1897), 66 L. J. Q. i. 
427. Mentd. Leakey & Haig v. Dunglinsor ee Go 

T. 152; R.,. Leicester Union, oat My Q. . 632 


Hoilinskesd v. Hazleton, [1916] 1 A. C. 4 

950. Effect of delay Where exors. paid 
probate duty partly under mistake of law & partly 
with a reservation of their right to have the excess 
refunded without regard to delay, & it was sub- 
sequently decided in another case that no duty 
at all was payable as claimed :—H eld: an applica- 
tion made nine years later for a mandamus to 
state a case for the Full Ct. was not brought within 
a reasonable time, & must be refused.—BROUGHTON 
v. STAMP DUTIES Comn., [1899] A. C. 251; 68 
Deeds oC. 36, Pe C. 

951. ——— Consent of Crown-— Railway Pas- 
senger Duty Act, 1842 (c. 79), s. 23.]—'rhe ct. 
cannot entertain an application for a rule calling 
on the Comrs. of Inland Revenue to show cause 
why they should not make a return of probate 
duty, under the above sect., unless by consent of 
the Crown. >in the Goods of WEBSTER (1859), 
1L. 7.45; 24 J. 2.24 

cee generally, Crown PrRAcTICR, Vol. 
XVI., Part VI. 





Part Vil——Account Duty. 


Sec, now, Finance Act, 1894 (c. 80), s.2 (1) (c), & 
Finance (1909-1910) Act, 1910 (c. 8), ss. 54, 59-62. 
952. Duty due on conversion — Realty into 
personalty.|—-In 1885, by a voluntary settlement, 
A. gave real estate to trustees upon trust, at the 
request of A. or his wife or the survivor of them, 
or after the death of the survivor, at their own 
discretion, to sell the same, and hold the proceeds 
on certain trusts. A. died in 1887 :—Held: the 
realty must be treated as converted into personalty 
by the settlement of 1885, & must therefore be 
included in an account & charged with duty under 
Justoms & Inland Revenue Act, 1881 (c. 12), s. 38. 
—A.-G. v. Dopp, [1894]2 Q. B.150; 63 L. J. Q. B. 
319; 70 L. T. 660; 58 J. P. 526; 42 W. R. 524; 
10 T. L. R. 336; 38 Sol. Jo. 350 ; 10 R. 177, D.C. 
Se deal ge ee ras -G. wv. Tong cdOrouels 1904), if 
J, K. B. : -G. v. Johnson, [1907] 2 B. 885 
Menta, ike Goswell’s" Trusts, [1915]2 Ch. 106 ; Re Ffennoll’s 
Facer tc Re ¥fennell’s Estate, Wright v. Holton, {1918} 
953. Appointment of trust funds — Appointees 
liable ratably.|——C. being, under a_ voluntary 
settlement made by him, tenant for life of certain 
trust funds, with remainder to his children as he 
should by will appoint, died in 1891, having by 
his will appointed part of the trust funds in 
separate specific sums to four of his five children, & 
the residue to his fifth child. The will contained 
no direction that the specifically appointed sums 
should be paid free of duty :—Held: the account 
ep payable in respect of the trust funds on C.’s 
death, under the Customs & Inland Revenue 
Act, 1881 (c. 12), s. 38 (2) (c), & the Customs & 


J.-—-VOL. XXI. 


Inland Revenue Act, 1889 (c. 7), s. 11, must be 
borne by all the appointees ratably according to 
their respective shares & not by the residuary 
appointee exclusively. — Jie Crorr, DEANE v. 
CROFT, [1892] 1 Ch. 652; 61 L. J. Ch. 190; 66 
1 rs be 157 5 40 W. R. 425; 80. L. R. 309 3 36 
Sol. Jo. 255 

Srey » sta, Re Bourne, Martin v. Mela [1893] 


188; Re Foster, Thomas v. Foster, [1897] 1 Ch. 484 
Reta. Re Orford, Cartwright v. Balzo (1896), 65 L. J. Ch. 


054. Dispositions of personal property—Passing 
on death other than by will.|—(1) By a deed between 
G. & his partners, G. was empowered to dispose 
of his share in the business to any one of a limited 
class, such person to be certified by the senior 
partners as i Vast G. left his shares to his son 
who was duly certified :—Held: the deed was a 
voluntary settlement whereby a life interest was 
reserved in G., within Customs & Inland Revenue 
Act, 1881 (c. 12), s. 38, & Customs & Inland 
Revenue Act, 1889 (c. 7), s. 1). 

(2) The object of the Act [Customs & Inland 
Revenue Act, 1881 (c. 12)] was to strike with 
liability to such duty dispositions which, while 
preserving to a man the enjoyment of personal 
property to the day of his death, make the same 
property pass on his death to some one else & 
so become substitutes for wills (per Cur.).—A.-G. 
v. GOSLING, [1892] 1 Q. B. 545; 61 L. J. Q. B. 
429; 66 L. T. 284; 56 J. P. 358; 40 W. BR. 366; 
87. L. R. 349 ; 36 Sol. Jo. ae D.C. 


Annotations : Aa to (1 G. v. Boden, [1912) 1 


eae 539. As to (2) potas A. “6. v. Ellis, [1895] 2 Q. B. 
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Estate AND OTHER Deatu Duttrs. 


Part Vill—Foreign Duties. 


955. Out of what property payable—General 
estate—Foreign property not specifically bequeathed 
or devised.|—PETER v. STIRLING, No. 419, ante, 

956, —_-—_- ——.]Testator domiciled in 
England, whose assets consisted of considerable 
personalty in England & also of realty leaseholds, 
& personalty in Australia, by his will, after 
bequeathing pecuniary legacies of considerable 
amount, gave his residuary real & personal estate 
upon trust for such of his five children as should 
be living at his death in equal shares, the share of 
each child being settled upon him or her for life 
with remainder to his or her children, with power 
for his trustees to manage & cultivate his real & 
leasehold estates until sold:—Held: the duties 
due to the Govt. of South Australia were not, like 
the duties due to the English Govt., payable out 
of the share ofeach child; but were part of the 
costs of realisation, & were therefore payable out 
of testator’s general assets before distribution.— 
Re Mavnrice, BRowN v. Maurice (1896), 75 L. T. 


415; 13T, L. R. 36. 
ee :—Refd. Re Brewster, Butler v. Southam, [1908] 
2 Ch. 365. 


957. -—— Foreign property—-Where specifically 
bequeathed or devised.|—Testatrix domiciled in 
Isngland made an English will appointing English 
exors. & trustees & Colonial exors. & trustees. 

She devised certain land in Melbourne, Victoria, 
to her Colonial trustees, upon trust to sell the 
same & to pay or remit the proceeds of sale to her 
English trustees to be held upon certain specific 
trusts, 

She devised & bequeathed the residue of her 
real & personal estate to her English trustees upon 
trust to sell & convert the same into money & 
thercout to pay (uiter alia) her “ debts” & to 
stand possessed of the residue thereof upon 
certain residuary trusts :—Held: (1) the direction 
to pay debts out of residue referred to actual debts 
& did not include local death duty on the Melbourne 
property, though “‘ deemed to be a debt of the 
testatrix”’ by the local Jaw; (2) the local death 
duty & other expenses of realising the Melbourne 
property fell on that property & not on residue. 
Re Brewster, ButTLER v. SOUTHAM, [19081] 2 Ch. 
3655 771. J. Ch. 605; 90 1. T. 517. 

Annotations :~~As lo (2) Reld. He De Sommery, Coelenbier 
v. De Sommery, [1912] 2 Ch. 622; Je Grosvenor, | 
venor v. Grosvenor (1916), 85 L. J. Ch. 735. 

958, —— -—.|—Where trustees of a 
will inewred costs & paid dutics abroad in respect 





of foreign property specially bequeathed, they 
having as exors. assented to the bequest :—Held : 
both the foreign costs & the foreign duty must be 
borne by the specifically bequeathed property 
& not by the residue.—e Dk SoMMERY, (OELEN- 
BIER vy. DE SomMERY, [1912] 2 Ch. 622; 82 L. J. 
Ch. 17; 107 L. T. 258, 823 ; 57 Sol. Jo. 78. 
Annotations :—Consd. Re Grosvenor, Giosvenor vt. Grose 
venor, (1916) 2 Ch. 375. Refd. Re Scott, Scott v. Scott, 
{1915} 1 Ch. 592; Re Scott, Scott v. Scott, [1916] 2 Ch. 
268; Re Howett, Eldridge v. Hewett (1920), 90 L. J. Ch. 
126. Mentd. Kennedy v. Kennedy, [1914] A. C. 215; 
Re Allott, Hanmer », Allott, [1924] 2 Ch. 498. 


959. —— ——- Direction to pay ‘‘free of 
legacy duty.’’!—Testator, a domiciled English- 
man, by his will bequeathed to Lady S. ‘ free of 
legacy duty ” ull his pictures, engravings, furniture, 
busts, silver plate, & ‘‘ works of art” of every 
description wheresoever situate, except at his 
two London houses or except those bequeathed 
specifically by his will. At his death he was 
possessed of a number of valuable tapestries which 
were attached to the walls of his house in Paris, 
which the ct. held, upon the facts, passed to Lady 
S. under the specific bequest of ‘* works of art.” 
According to I'rench law a mutation duty was 
payable by the legatee on these chattels; & if 
the duty was not paid within eight months of 
testator’s death jae ie penalties were incurred. 
By reason of litigation which arose with reference 
to the proving of the will & the administration of 
the estate the French duty was not paid, & 
Lady S. was not put into possession of the 
tapestries until two years after testator’s death, 
& heavy penalties for delay became payable to the 
French fiscal authorities:—J/eld; (1) on the 
construction of the will the expression ‘legacy 
duty” was used by testator in its strict legal 
sense as meaning the duty imposed by the Legacy 
Duty Act, 1796 (c.52), & amending Acts, & not as 
meaning all duties in the nature of legacy duty, 
& it did not theretore include the French mutation 
duty; (2) there was no obligation on the exors. 
to pay the mutation duty in order to get pos- 
session of the tapestries & deliver them to the 
legatee, & consequently the mutation duty must 
be borne by the legatee ; (3) the penalties were in 
substance an extra mutation duty & must also be 
paid by the legatee.—Re Scorr, Scort v. Scort, 
[1915] 1 Ch. 592; 8417. J. Ch. 8665 112 1. T. 
1057; 31 T. LR. 227, C. A. 


Annotation ;--As to (2) Refd, Le Grosvenor, Grosvenor ¢, 
Grosvenor, {1916] 2 Ch. 375, 
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ESTATE BY THE CURTESY. 


See CopyHotps ; HusBanp AND WiFE; REAL PROPERTY AND CHATTELS REAL. 


ESTATE FOR LIFE. 


See REAL ProperTY AND CHATTELS REAL; SETTLEMENTS. 


ESTATE PUR AUTRE VIE. 


See DESCENT AND DISTRIBUTION; REAL PROPERTY AND CHATTELS REAL. 


ESTATE TAIL. 


See DescENT AND DISTRIBUTION; REAL PROPERTY AND CHATTELS REAL; SETTLEMENTS. 


ESTATES OF THE REALM 


See CONSTITUTIONAL Law; PARLIAMENT. 
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ESTOPPEL. 


PART I. NATURE AND CLASSIFICATION 


Secor. 1. NATURE OF ESTOPPEL 
Sect. 2. CLASSIFICATION OF ESTOPPELS . 


2ART I. ESTOPPEL BY MATTER OF RECORD . 


Secr. 1. IN GENERAL . 
Secr. 2, WHar ARE MATTERS OF REcand 
SuB-sEcT. 1. REcokps OF Courts oF LAW 
A. What are Courts of Record . 
B. What Records 
(a) Judgments in pesonank 
i. On Discontinuance or W hdres al ct Tieak ainge 
ii. On Dismissal of Proceedings . 
ili, Judgment by Default 
iv. Judgment by Consent F 
v. On Compromise of Proceedings 
vi. Nonsuit 
vii. On Withdrawal i Hiroe 
viii. Effect of Appeal . 
ix. Irregular Judgments 
x. Other Judgments. 
(b) sig aa in rem : 
. Judgments Determining Status of Porson : 
. Judgments Determining Status of Thing 
(c) Ones in Civil Proceedings 


(d) Convictions and Orders in Criminal and Guade ri riminal Py oce Sains ; 


Sup-secT. 2. OTHER RECORDS 
Sect. 3. EFFECT OF RES JUDICATA 
SUB-SECT. 1. AS AN HSTOPPEL 
A. In General . , 
13. In respect of What Matters : 
(a) Matters of Law 
(6) Matters of Fact 
(cr) Cause of Action 
(ad) Matters in Issue 
(e) Matters not in Issue 
(f) Matters only collaterally in fesuc 
(g) Matters Available in Former Proceedings 
(h) Matters not Available in ‘ormer Proceedings . 
(t) Statements in Pleadings 
(7) Continuing Causes of Action . ; 
) ) oneal! of Kvidence to show What Mattors in Tasuc, 
(1) Election of Remedy 
(m) Where Money paid into C nine 
. On What Partics aeons 
(a) Parties 
i. In Gencral 
ii. Parties Suing or Perendines in Different Right 
{b) Privies , ; s 
(c) Persons having Similar Taideest 
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KisTOPPEL. 
(2) Members of Class a tg : : ‘ . . 
(c) Trustee and Cestui que trust . ; : ‘ ; . 


(f) The Crown ; : : : ; ; : ‘ 
(7) Strangers. : ' : ; : ‘ 
. In What Proceedings Ay ailable 
= Convictions and Orders in Criminal and Guaei: <Ganuaal Procecdmes 
Sus-secr. 2. As Bar To SUBSEQUENT PROCEEDINGS BY PLAINTIFF 
A. In General . . : : ; : : 
B. In respect of What Matters : i ‘ ‘ : : : 
(a) Cause of Action 
i. In General : , . : : ‘ ; 
ii. Arising out of Contract. . i é ; ‘ ‘ 
ili. Arising out of Tort 
(b) Matters in Issue : : : F ; : 
(c) Matters not in Issuc : ; ; 
(qd) Matters Available in Former Pirossedines 
(ec) Matters not Available in Former Proceedings 
(f) Continuing Causes of Action . 
(g) Election of Remedy 
(hk) Where Money paid into ¢ mar 
As regards What Parties ; 
(a) Parties suing in Different Light 
(b) Joint Parties 
i. Joint Contractors 
Joint Tortfeasors 
(c) Joint and Several Parties 


(d) Alternative Parties : 
i. Actions of Contract. 
Hi. Actions of Tort , . ; : ; : : 


(e) Strangers. : : ‘ 
LD. To What Proceedings Applicable ; ‘ ; 


i. Convictions and Orders in Criminal] and Oia Cranial Pioctedings . 


Seer, 4. MAPTeERs PRECLUDING ESTOPPEL ; : ; ; ; , 
Sub-sEecT., 1. FRAUD OR COLLUSION 
SupB-sect, 2. MISTAKE  . ‘ : , “ 


Sup-sEcT. 3. LACK OF JURISDICTION 

Sub-SECT. 4. TRUTH APPEARING IN SAME acon 
SUB-SECT. ALLEGATION NOT INCONSISTENT WITH RECORD 
Sub-skcT. 6. RECORD UNCERTAIN 

SUB-SECT. 7. MATTER NOT 'TRAVERSABLE OR Mart ERLAT, 
SuB-SEcT. 8. ESTOPPEL AGAINST ESTOPPEL 

SuB-sEcCT. 9. WANT OF MUTUALITY. 


or 


Srecr., 5. PLEADING LsSTOPPEL : j : : ; ‘ ; 
Sun-skcr. ]. NECESSITY FOR . 
Sup-SsEcT. 2. MODE OF . : ; : ; : ; 


PART IIT. ESTOPPEL QUASI OF RECORD 


Secr. 1. JUDGMENTS OF CouRTs Not OF RECORD . ‘ ; , , 
SuB-sectT. 1. ADMIRALTY COURT. : : : ‘ : ; 
SuB-SECT. 2. IECCLESIASTICAL COURTS 
ScuB-sEcr. 3. FOREIGN COURTS ; . . ¢ ‘ ‘ 
SuB-SEcT. 4. OTHER COURTS AND rianvwas ; ; : ; ; 

Sect. 2. MATTERS PRECLUDING ESTOPPEL ‘ ‘ ‘ ‘ ‘ , 


PART IV. LIS ALIBI PENDIENS  . : , : . . : : 


PART V. ESTOPPEL BY DEED. ; ‘ : : : : : 
Sect. 1. IN GENERAL . : : 2 ‘ : . 3 ; : 


133 


PAGE 
190 
190 
191 
191 
195 
195 
198 


198 
200 
200 
200 
201 
205 
209 
210 
211 
213 
215 
215 
216 
217 
217 
218 
218 
221 
223 
223 
223 
225 
225 
226 
226 
229 
229 
231 
231 
233 
233 
233 
233 
os 


134 


Sror, 2. To WHat DEEDS APPLICABLE . 


SuB-sEcr. ]. INDENTURES 
SuB-secT. 2. DEEDS POLL 
SuB-sEcT. 3. BONDS : 


Sup-secr. 4. Voip AND IMPERFECT DEEDS 
5. UNEXECUTED DEEDs . 
Sup-stect. 6. DEED ACKNOWLEDGED 


SUB-SECT. 


Sup-sect. 7. DEED ENROLLED 


Sect. 3. RuLES oF GENERAL APPLICATION 


EstTorpreE.. 


e 


* 


SuB-sEcT. 1. Must BE CERTAIN AND UNAMBIGUOUS. 


SUB-SECT. 


2. Must BE RECIPROCAL 
SuB-SECT. 3. ONLY AS TO FACTS 
Sub-secr. 4. No ESTOPPEL BY IMPLICATION 


° 


. 


SuB-SECT. 5. WHETHER ESTOPPEL WHERE TRUTII APPEARS 


Secr. 4. DIFFERENT PARTS OF DEED 


Sup-secr. 1. THe DATE. 

SuB-SECT. 

SubB-sEcCT. 3. RECITALS . 
A. In General . 


e 


2, DESCRIPTION OF PARTIES 


B. Rules of General ‘Apulication 
(a) General Recitals . 
(b) Particular Recitals 


(c) Only when Clear and Positive 


C. Particular Instances 
SUB-SECT. 
SuB-SEcT. 5. COVENANTS 


Sup-secT. 6 ReceIpr CLAUSE AND INDORSEMENT 


SUB-SECT. 7. CONDITION IN BonpDs . 


Sub-sEcr. 8. OTHER PARTS OF DEED 
SUB-SECT. 9. PARTICULAR WoRDS 


Sect. 5. PARTICULAR DEEDS. 
SecT. 6. 
SUB-SECT. 1. PARTIES . 
SUB-SECT. 2. PRtIvVIES 
SUB-SECT. 3. INFANTS 

Sup-sEcr. 4. FEME Coverr 
SUB-SECT. 5. LUNATICS 
SUB-SECT. 6. CORPORATIONS 
SUB-SECT. 7. VOLUNTEERS 

SUB-SECT. 8. STRANGERS 


we 


SECT. 7. MXCEPTIONS 
SuB-SECT. 1. Fraup : 
SUB-SECT. 2. MISTAKE . 
SuB-sEcT. 3. ILLEGALITY 
SuB-sEcT. 4. Duriss 
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SecT. 8. OPERATION OF TILE ESTOPPEL . 


SUB-SECT. 1. As TO Marrers COLLATERAL 
Sub-secr. 2. Durarion or THE EsToPrEeL 


SUB-SECT. 3. Estates BY ESTroprEL 
A. When Grantor has no Title . 


B. When an Interest passes 
C. Interest when it accrues feeds the Estoppel 


SuB-sEcT. 4. InrERERST BY EsTorPPET, 


SECT. 9. PLEADING Esropprr, 


° 
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4. PARCELS —PROPERTY DEALT WITH 
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ON WHomM BINDING AND WHO MAY TAKE ADVANTAGE 


OF ESTOPPEL . 


PAGE 
243 


243 
243 
243 
244 
245 
247 
247 
247 
247 
248 
248 
248 


bo 
WG 
we) 


bo hw bb 
St Gr Gt ur 
wo © 


bo 


tw 


nb po kh to te 
ny RS) Sr Od od 
aS Ot me Pe to 


te 
on) 
i ] 


263 


tb 
oo 
nr 


266 
267 
267 
208 
268 
268 
269 
273 
273 


ESTOPPEL. 


PART VI. ESTOPPEL IN PAIS 


Sect. 1. NATURE OF , ;. 
Sect. 2. By Livery, ENTRY or ‘AvouaNOE or ere 
SEcT. 3. By REPRESENTATION ‘ ‘ 


SuB-SEcT. 1. RULES oF GENERAL Appracation 
A. In General.. é 
13. When Estoppel by Representation arises 
(a) Representations of Fact 
(b) Representations of Law 
(c) Ambiguous Representations . F ‘ 
(d) Lepresentations in respect of ultra vires Acts : 
(e) Representations Induced by Party Complaining 
(f) Representations Intended to be acted on. 
(g) Representations acted on ‘ ‘ 
i. In General ‘ 
. To Prejudice of Represe nied 
CG. LMifect vee Extent of Estoppel 
TD. Who Bound by Estoppel . , 
Ik. Who may take Advantage of Raed ' 
l’. KMquitable Estoppel by Representation . 
Sup-sectT. 2. By STATEMENT . 
A. Verbal Statements 
LB. Statements in Writing 
(a) In General . 
(b) In Accounts 
(c) In Pleadings 
(d) In Receipts 
(e) In Other Documents 
Sun-secr. 3. By Conpucr 
A. In General . 
LB. Acceptance of Benefit. . 
C. Acquiescence 
(a) In General . . 
(b) Necessity for oudeilice 
(c) Particular Instances 
. Concealment 
. Laches or Delay . 
(a) In General . 
(6) Particular Instances 
i, Period of Delay 
ii, Other Cases 
VP, Kiection ‘ 
(2) In General , ; 
(6) Between Alternative Gouress ol ‘Action 
(c) Between Alternative Remedies ‘ 
(2) Between Persons with Alternative I jabilite 
G, Holding out ‘ 
(a) In cases of Agency 
(b) As to Right, Title, Possession or Capacity of Party Heldine put 
(c) As to Right, Title, Possession or ere of Third ee 
(d) Other Cases. : : 
lJ. Silence or Standing by P : ; ‘ . , 
(a) In General . 
(b) While Money Expended : 
(c) While Property or Goods of Party Standing by Dealt with : 
(ad) While Property in which wena eee by Interested Dealt with 
(e) Other Cases . ; ; 
I. Waiver : 
(a) a Legal Proceedings 
. In General 
i By Positive Acts ‘ 
iii. By Omissions ; ; : 
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(b) Apart from Legal Proceedings 
i. In General 
ii. By Positive Acts 

iii. By Omissions 
J. Other Acts and Omissions 
Sun-sEcT. 4. By NEGLIGENCE. ; 
A. When Estoppel by Negligence arise 


e 


LB. In Preparation and Custody of Documents 
ARISING IN PARTICULAR RELATIONSHIPS AND TRANSA 


Sect. 4. 


Secr. 5. PLEADING ESTOPPEL 


. e 


PART VII, PLEADING ESTOPPET 


e 


Conclusiveness of Foreign 


Judgments generally See CONFLICT OF LAWs. 


Documentary Evidence. EVIDENCE. 


ee 


Judgments generally JUDGMENTS. 
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Negotiable Instruments See BiLus oF EXCHANGE. 
E'stoppel arising in par- 


liculur relationships 


and transactions . oa, PARTICULAR TITLES 
PUSS INL. 
Part |—Nature and Classification. 
tunity (WicirMan, J.).—AsSHPITEnD vu. BRYAN 


Secr. 1.-- NATURE OF ESTOPPEL. 


1. General rule.|—An estoppel is an ad- 
mission, or something which the law treats as 
equivalent to an admission, of an extremely high 
& conclusive nature, so high & so conclusive, that. 
the party whom it affects is not permitted to aver 
against it or offer evidence to controvert it 
(L.UsH, J.).— Orp v. ORD, No. 140, post. 

2. ----—.J|—In an action upon a covenant to 
pay £6,800 subject to deductions to the extent of 
£4,800 upon a certain event to be ascertained by 
an arbitrator, deft. pleaded in bar that the 
arbitrator had awarded that a deduction should 
be made of £4,800 :—Held: that award was pro- 
perly pleaded in bar. & not by way of estoppel. 

This is no estoppel. The deduction depends 
upon a fact to be ascertained by an arbitrator, & 
the arbitrator has ascertained it (PATTESON, J.). 

A plea in bar must show that there was no cause 
of action, or accord & satisfaction. The principle 
of a plea in estoppel is, that whether pltf. has a 
cause of action or not, he is estopped from asscrt- 
ing it’: but this plea shows that he has no cause 
of action (COLERIDGE, J.).—PARKES v. SMITH 
(1850), 15 Q. B. 297; 19 L. J. Q. B. 4053; 15 
L. 1. O.S. 223; 14 Jur. 7615 117 KE. R. 470. 
Annotations :—-Folld. Commings v. He We. Be 

GB. 660, Mente. Collins y Collin cieeas Se ony, Sie! 

v Sceretary of State for War Department 
tI QB. 535 Exp, Glaysher (1864), 3 H. & C. 

442; Wishart v. Fowler (1864), 3 New Rep. 373; He 

Newton & Hetherington (1865), 19 GC. B. N.S. 341 
8. ~——.]—The general definition of estoppel 
is given In Les Termes de la Ley, title Estoppel : 
‘* Kstoppel is, when one is concluded & forbidden 
in law to speak against his own act or deed, yea, 
though it be to say the truth.” This is what 
deft. attempted to do. There is a distinction 
between estoppel by matter of record or deed & 
by matter in pais: in the latter case it arises on 
the evidence itself, & need not be pleaded ; in the 
others it must be pleaded, if there be an oppor- 





(1863), 3 B. & S. 474; 1 New Rep. 2053 32 
L. J. Q. B. 91; 71. T. 706; 9 Jur. N.S. 791; 
11] W. R. 279; 122 E.R. 1793 on appeal (1864), 
5 B. & S. 723, Ix. Ch. 

Annotations :—Refd. M‘Cance r. L. & N. W. Vy. (1861), of 


ie Kx. 39; Garland v. Jacomb (1873), L. R. 8 lixech. 
216; Vagliano v. Bank of England (1889), 23 Q. B.D. 
243. Mentd. Brook v. Hook (1871), L. RR. G6 lexch. 89. 





4. J—SIMM tv. ANGLO-AMERICAN  'TELE- 
GRAPH Co., ANGLO-AMERICAN TELEGRAPH Co. tv. 
SPURLING, No. 1113, post. 

5. Rule of evidence.}—(1) Although it is the 
duty of a trustee to give his cestui que trust, on 
demand, information with respect to the dealings 
with & position of the trust fund, it is no part of 
his duty to assist his cestui que trust in selling or 
incumbering his beneficial interest by telling him 
what incumbrances he, the cestui que trust, has 
created, nor which of his incumbrancers have 
given notice of their respective charges; & it 
follows that the trustee is under no obligation to 
answer the inquiries of a stranger about to deal 
with the cestur que trust. 

If the trustee takes upon himself to answer the 
inquiries of a stranger about to deal with the 
cestui que trust, he is not under any legal obligation 
to do more than to give honest answers to the best 
of his actual knowledge & belief; he is not bound 
to make inquiries himself. Provided he answers 
honestly, he incurs no liability to the inquirer, 
unless he binds himself by a statement amounting 
to a warranty, or so expresses himself as to be 
estopped from afterwards denying the truth of 
what he has said. 

(2) A statement to opcrate as an estoppel must 
be clear & unambiguous. 

(3) Estoppel is not a cause of action, it is a rule 
of evidence which precludes a person from denying 
the truth of some statement previously made by 
himself (LanpLEy, L.J.). 


PART I. SECT. 1. 


v. HAE 


of evidcenee.)-- The law of ost dj ‘ Weidene é 
NORA LAL Biswas (1908), LL. it 30 Cale. doe 1s ee Ee 


» he J15.—- ARMUTUNNESSA KSIATUN BSANEBA 
Py 72.—IND. 


Part [..--NATURE AND CLASSIFICATION. 


Kstoppel is only a rule of evidence ; you cannot 
found an action upon estoppel. Estoppel is only 
lmnportant as being one step in the progress towards 
relief on the hypothesis that deft. is estopped from 
denying the truth of something which he has said 
(BowEN, L.J.)—Low v. Bouverig, [1891] 3 Ch. 
82; 60 L. J. Ch. 594; 65 L. T. 5383; 40 W. R. 
50; 7 T. 1. R. 582, C. A. 


Annotations :—As lo (1) Refd. Fry v. Smeliie, [1912] 3 K. B. 
282. 8 tou (2) Consd. Whitechurch v. Cavanagh, [1902] 
A. C. 117; Porter v. Moore, [1904] 2 Ch. 367. Retd. 
Picrson v. Altrincham U. C. (1917), 86 I. J. K. B. 969, 
«18 to (3) Refd. Exploring Land & Mincrals Co. v. Kolek- 
mann (1905), 94 L. TT. 234. Generally, Refd. Balkis 
Consolidated Co. v. Tomkinson (1893), 42 W. RR. 204; 
Williains v. Pinckney (1897), 67 LL. J. Ch. 343; Nocton v. 
Ashburton, [1914] A. C. 932. Mentd. Elkington vt. 
Harter, |1892| 2 Ch. 452; Re ‘Tillott, Lee v. Wilson, 
[1892] 1 Ch. 86; Re Wyatt, White v. Tellis, (18921 1 Ch. 
188; Le Lievre v. Gould, [1893] 1 Q. B. 4913 Ward vw. 
Duncombe (1893), 69 L. T. 121; Whittington v. Scale- 
Hayno (1900), 82 L. ‘TI. 49; Oliver v. Bank of England, 
{1902) 1 Ch. 610; Banbury v. Bank of Montreal, [1917] 
1K, 1B. 409; Everctt v. Griffiths, [1920] 3 K. B. 163. 


6. —.|—-WILLIAMS v. PINCKNEY, No. 798, post. 
7. ———.|-——-KEstoppel being a rule of evidence 
can only apply in a case where it is sought to make 
aman Hable by preventing him proving the true 
facts, his conduct having been inconsistent with 
those facts, & having induced others to alter their 
position (VAUGHAN WILLIAMS, L..J.).—OLIVER v. 
BANK OF ENGLAND, [1902] 1 Ch. 610; 71 E. J. Gh. 
388; 86 L. T. 248; 50 W. RR. 340; 18 T. L. R. 
3415; 7 Com. Cas. 89, C. A. 3 on appeal, sub inom. 
STARKEY v. BANK OF ENGLAND, [1903] A. ©. 114, 

We LL. 

Annotations ;:—Mentd. Salvesen v. Rederi Akt. Nordstjernan, 
11905] A. C. 302; Sheffield Corpn. v. Barclay, [1905] 
A. CG. 392; A.-G. vo. Odell, [1906] 2 Ch. 47; Bank of 
England v. Cutler, (1908) 2 K. B. 208; Yonge v. Toynbee, 
11910) 1K. B. 2155 edwards v. Porter, McNeall v. Hawes, 
{1923} 2K. B. 588. 

8. -——-—./—The grounds . . . on which a decree 
for dissolution can be made are set forth in sect. 27 
the Act of 1857. [Matrimonial Causes Act, 
(c. 85).| It is suflicient to say that a decree for 
judicial separation is not made available by the 
Act on one of such grounds. Jf such a decree is 
available at all, it is by virtue of the ordinary 
rules of evidence. I do not doubt that as between 
the parties the ordinary doctrine of estoppel 
applies... but estoppel is only a rule of evidence, 
& the duty imposed on the judge by sect. 29, which 
emphasises the necessity for the ct. being satisfied 
ag required by sect. 31, is not restricted by any 
such rule (FARWELL, L.J.).—- HARRIMAN ». TLLARRI- 
MAN, [1909] P. 123; 78 L. J. P. 62; 100 L. T. 
557; 73 J.P. 108, CG. A. 
atnnolations :—-Mentd. Kustbourne Grdns. v. Croydon 

Grdns., {1910} 2 kK. B. 163 Stevenson v. Stevenson, 

{W911) P.or9d 3; Churner vt. Churner (1912), 106 LL. 'T. 

7693 Robinson + Robinson, [1919] P. 352; Timmins v, 

Timmins, (1919) BP. 75; Rutherford v. Rutherford, 

(1922) P. 144. 

9. - -]-—There js no such thing as quasi 
estoppel. Kstoppel is not a cause of action, but 
a rule of evidence. If a man makes a statement 
he cannot afterwards be heard to say it is not 
true (FARWELL, I.J.).—Liverrpoon & Nortru 
WALES S.S. Co., Lrp. v. MEeRSEY TRADING Co., 
Lirb., [1909] as reported in 1 Ch. 209, C. A. 

10. - -|—Iestoppel is not a cause of action, 
but a rule of evidence by which A.’s statements or 
conduct to B. alleging one state of circumstances, 
if relied on & acted on by B. prevent A. from 
proving against B. the truth, namely, that the 
state of circumstances alleged does not exist. 
J3ut if A.’s original allegation is caused by B.’s 
misrepresentation of the state of circumstances, 
B. cannot take advantage of an allegation based 
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on his own misrepresentation (SckUTTON, L.J.).— 
2USSIAN COMMERCIAL & INDUSTRIAL BANK v. 

CoMPTOIR b’ESCOMPTE DE MULHOUSE, [1923] 2 

K. B. 630; 92 L. J. K. B. 1053; 129 L. T. 706 ; 

39 T. L. R. 561; 68 Sol. Jo. 12, C. A.; on appeal, 

[1925] A. C. 112, H. J.. 

Annotation :-—-Mentd. Banque Internationale de Commerce 
de Petrograd v. Goukassow (1924), 93 L. J. K. B. 1084. 
11. Not cause of action.|—Goods were in 

1875 stored by brokers with wharfingers, who 
issued a warrant for the same. In 1885 the 
servants of deft., who had taken over the wharf 
& business, delivered the goods by mistake to 
certain persons instead of goods to which they 
were entitled, & deft. was not made aware of the 
mistake. The warrant had been negotiated & 
was in Jan. 1886 in the possession of B. & E. In 
that month, no rent having been paid for the goods 
since 1880 deft. wrote two letters to pitt. who had 
previously taken over the business of the brokers, 
& carried it on under their name, informing him, 
as the supposed owner of the warrant, & as the 
person presumedly interested in the goods, that 
the goods were in hand, that rent was due, & that, 
unless it was paid, the goods would be sold to 
cover the amount due. Pltf. made no reply, but 
afterwards, & in consequence of receiving these 
letters, he bought the warrant from LB. & K., & 
applied to deft. for the goods, when deft. first 
discovered that they were no longer in his posses- 
sion :—-Held: deft. was liable, being estopped 
from denying that he had the goods specified in 
the warrant because he had by his negligent mis- 
representation led pltf. to believe that the goods 
were in his possession, & such misrepresentation 
was the cause of pltf.’s loss. 

An estoppel does not in itself give a cause of 
action; it prevents a person from denying a 
certain state of facts (Lorp HsHer, M.R.).— 
SETON v. LAFONE (1887), 19 Q. B. D. 685; 56 
lL. J. Q. B. 415; 570. T. 547; 35 W. R. 7495 3 
T. L. RR. 624, CO. A. 

Annotations :--Apld. Flatau rv. Sawyer (1892), 8 T. L. RR. 
656. Consd. Sarat Chunder Dey v. Gopal Chunder Lala 
(1892), 56 J.P. 7415 1. & Yo Ry, L. & NW. Ry. & 
Graescr v. Mac Nicoll (1918), 88 L. J. K. B. 60L. 

12. -——.] —Low vr. Bouverigz, No. 5, ante. 

13. .|—No cause of action arises upon an 
estoppel itself (BOWEN, J..J.).-—Re OTTOs KopJi 
DIAMOND MINEs, Ltp., {1893} 1 Ch. 618; 62 
L. J. Ch. 166; 68 L. T. 138; 41 W. R. 258; 37 
Sol. Jo. 115; 2 R. 257, C. A. 
annotations :—--Mentd. Longman rv, Bath Klectric Tramways, 

{1905] 1 Ch. 646; Platt ». Rowe (‘Trading us Chapman & 

towe) & Mitchell (1909), 26 T. L. RR. 49. 

14. |—Liverroo, & Norri WaALrEs S.S. 
Oo., Lrp. v. MERSEY TRADING Co., LTD., No. 
9, ante. 

15. .j—Pltf., who was the trustee of a 
settlement made in contemplation of the marriayre 
of the settlor’s son, brought an action against the 
settior’s widow & in effect asked for a declaration 
that deft. was estopped from denying the validity 
of the settlement. The statement of claim 
alleged that deft. had represented to pltf. that 
her husband desired a settlement to be drawn up 
providing an annuity for his son’s future wife ; 
that pltf. had prepared the settlement accordingly 
& it was executed by the settlor, whose hand was 
guided by deft. owing to his physical condition ; 
that the marriage took place on the faith of the 
settlement, & the settlor died three days later; & 
that, in probate proceedings, deft. had since 
challenged the validity of the settlement on the 
ground that the settlor was incapable of approving 











11.4. Not cause of action.}—Estoppel duces not of itself give rise to an action.—Micnau & Dr ViLLieks vt. ovsseau 


Rovussnau (1913), C.D. D. 146.—S. AF. 
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Sect. 1.—Nuature oj estoppel. Sect. 2.] 


its contents :—-Held: the statement of claim must 
be struck out as showing no cause of action, & the 
action must be dismissed.— BRANDON v. MICHEL- 
HAM (1919), 35 T. L. R. 617. 

16. -\—RussiaN COMMERCIAL & _ IN- 
DUSTRIAL BANK v. COMPTOIR D’ESCOMPTE DE 
MULUHOUSE, No. 10, ante. 

17. In equity.|—-Not every bar or estoppel in 
law ought also to bind in chancery.—ANON. (un- 
dated), Cary, 20; 21 1. R. 11. 

18, —-—.|—A judgment at law is no estoppel 
in equity.— PIERCE v. JOHNs (1717), Bunb. 11; 
145 E. RR. 577. 

Equitable estoppel.|-— Sce Part VI., Sect. 3, 
sub-sect. 1, F., post. 

19 Cause of 
PINCKNEY, No. 798, post. 

20. Distinguished from admission.|—-In cove- 
nant on an indenture of lease which purported to 
be granted by J. S.. in exercise of a power given 
by the will of P. S.:—Held: deft.. by holding 
under the lease & executing a counterpart, ad- 
mitted the due execution of the will of P. S. 

In the lease under which deft. takes, there is a 
recital that the lessor demised in exercise of a 
power given him by the will of P..S.; then, at 
the trial the will of a P. S. is put in, which corre- 
sponds with the recital in the lease. . . . I do not 
put the admission so high as an estoppel; but 
it has its effect on the principle laid down in 
Shelley v. Wright, No. 784, post, where a party 
executing a deed was held to be estopped by the 
recital of a particular fact in that deed, to deny 
such fact (TINDAL, C.J.). —BRINGLOE v1. GOODSON 
(1839), 5 Bing. N.C. 738; SScott, 71; 8L. 5.0. P. 
364; 132 E.R. 1284. 

21. Distinguished from conclusive evidence.] — 
NEWALL v. ELLiot, No. 265, post. 

22. -)—(1) Although the decision of a 
foreign prize ct. must be received in evidence, 
still it may be examined to sce whether the fact 
In proof of which it is adduced was clearly & 
certainly found by the ct. that gave it; & it is 
for the ct. here to ascertain what facts were so 
found, without inquiring into the legal validity 
of the grounds of the judgment. 

(2) Where a fact is found in the course of 
adjudication by a prize ct., & the judgment would 
be conclusive evidence of that fact. the finding of 
such fact cannot be pleaded by way of estoppel.— 
Hopss v, HENNING (1865), 17 (.°B. N.S. 791; 
» New Rep. 406; 34 L. J. G. PL 117: 12 1. 7. 
2053 11 Jur. N.S. 223: 13 W. R. 43] ; 2 Mar. 
L. C. 183; 144 I. R. 317. 

Annotations :—~.15 to (2) Refd. De Mora vr. Concha (1885). 


29 Ch. D. 268.) Generally, Mentd. Seymour 7 4 
Provincial Murine Insce, (1872), 41 ee J.C. P. io ss 


23. -.|—CONRADI tv. Connavt, No. 56, post, 
24, ——~.|—A decision between parties in an 
action tried 150 years ago, followed by long enjoy- 
ment on the part of the winner, & long acquies- 
cence on the part of the loser, is primd facie to be 
held binding on the latter. It is not an estoppel. 
indeed, but it is the strongest possible evidence 
peels aa yy aeeNGs V.-C.).—-Re WALTON-cUM- 
LEY, MANOR, Ex y. Tx TE 3); 2s T 
Deseret are: p. TOMLINE (1873), 28 L. T. 
25. **Estoppels are odious ’? — E 
maxim.]—Trespass for imprisoning pl Pies, 
justification under ca. sa. at the suit of W., to the 
sheriff of Y., under which pltf. was arrested & 
remained in the sheriff's custody, till he Was 
brought up on habeus corpus & committed by order 
of a judge to deft. as keeper of the Qucen’s prison, 

















action.}|--WILLIAMS tv. 




















ESTOFPEL. 


with the cause of his detention aforesaid. Ncw 
assignment: That pltf., whilst in custody at Y., 
petitioned the ct. for the relief of insolvent debtors ; 
that his petition was transmitted to the judge of 
the county ct. of Y., who adjudicated that for 
fraud he should be remanded for one year from 
Apr. 12, 1851, & then discharged : that the judge 
of the county ct. made a warrant, directed to the 
gaoler of Y., ordering his discharge from the 
detainer of W. at that date; & that the warrant, 
as well as the detainer, was delivered to deft. on 


pltf.’s committal: & pltf. new assigned _itn- 
prisonment after Apr. 12, 1852. Plea: That 
deft. had not the warrant. Replication: That 


he had the warrant. Issue thereon. On the trial 
it appeared that deft. had only a copy of the 
warrant: but the jury found that he led pltf. 
to believe he had the original. It appeared that 
pitf. was placed in the remand ward, & also that 
he had applied without. success to a judge, & to 
the ct. for the relief of insolvent debtors, for a 
warrant addressed to deft. to authorise his dis- 
charge pursuant to the adjudication, & that he 
was detained three days after Apr. 12, 1852 :— 
Held: there was nothing to preclude deft. from 
showing that his representation that he had the 
Warrant was erroneous, as there was no evidence 
either that he intended pltf. to act upon the faith 
of the representation, or that pltf. did so act upon 
it to his prejudice; & without both these in- 
gredients there could be no conclusion by a repre- 
sentation. 

If a party wilfully makes a representation to 
another, meaning it to be acted upon. & it is so 
acted upon, that gives rise to what is called an 
estoppel. It is not quite properly so called; but 
it operates as a bar to receiving evidence con- 
trary to that representation as between those 
parties. Like the ancient estoppel, this conclusion 
shuts out the truth, & is odious & must be strictly 
made out (LORD CAMPBELL, C.J.). 

I do not think that an estoppel of this kind is 
always odious ; in many cases | think it extremely 
equitable to act upon that doctrine (CROMPTON, J.). 
—Howarp v. THupson (1853), 2 HK. & B. 13 iL 
CO. L. BR. 267; 22 4.3. Q. B. 413 21 LT. OLS. 
88; 17 J. P. 680; 17 Jur. 855; 1 W. RR. 325 ; 
118 KE. RR. 669. 


Annotation :—Refd. Foster v. Mentor Life Agsce. (1854), 
3k. & 3B. 48. 


26. —-—-- -— —.|—IlowLerr v. TARTE, No. 96, 
post, 
—-—- » oJ —PALMER vv. IeKkins, No. 710, 
post. 
28. --———-.]|-—PItf. was surveyor to the 





trustees of certain turnpike roads. It was his 
duty to make all contracts, & pay the amounts 
due for labour & materials required for the repair 
of the roads, he being permitted to draw on the 
treasurer to a certain amount. His expenditure 
was not strictly limited to that amount, & in the 
yearly accounts, which it was his duty to present 
to the trustees, a balance was generally claimed as 
due to him & was carried to the next year’s account. 
He rendered accounts for the years 1856, 1857 & 
1858, showing certain balances duc to himaclf. 
These accounts were audited, examined & allowed 
by the trustees at their general annual mecting 
& a statement, based on them, of the revenue & 
expenditure of the trust, was published as required 
by the 3 Geo. 4, c. 126, 8. 78. The trustees, 
believing the accounts correct, paid off with moneys 
in hand a portion of their mtge. debt. PItf. 
afterwards claimed a larger sum in respect of pay- 
nents which had in fact been made by him, & 
which he ought to have brought into the accounts 


Parr J.—NATURE AND CLASSIFICATION. 


of the above years, but knowingly omitted. 
Pltf. also rendered an account for the year 1859, 
which, on inquiry by the trustees, he stated did 
not include all the payments, & he subsequently 
rendered another account for that year in which 
he claimed a larger sum as due to him :—Held: 
pltf, was estopped from recovering the sums 
omitted in the accounts for the years 1856, 1857 & 
1858, since the trustees had acted upon the faith 
that those accounts were true. 

A man shall not be allowed to blow hot & cold, 
to affirm at one time & deny at another, making 
a claim on those whom he has deluded to their 
disadvantage, & founding that claim on the very 
matters of the delusion. Such a principle has its 
basis in common sense & common justice, & 
whether it is called ‘‘ estoppel’ or by any other 
name, it is one which cts. of law have in modern 
times most usefully adopted (per Cun.).—CAVE v. 
MILLS (1862), 7 H. & N. 913; 31 LL. J. Ex. 265; 
6 L. T. 650; 8 Jur. N.S. 863; 10 W. R. 471; 
158 E.R. 740. 

29. ——— 
No. 1609, post. 

30. Estoppels must be mutual -~ Persons af- 





J--BAXENDALE v. BENNETT, 








fected.]|—ANON. (prior to 1585), Cro. Eliz. 37, n. ; 
78 i. R. 302. 
31. |\—A fine in fee will not extinguish 


a contingent remainder, when a contrary intention 
is apparent. <A contrary opinion must proceed 
on the doctrine of estoppel. Livery estoppel must 
be reciprocal, that is, to bind both parties, & that 
is the reason that, regularly, a stranger shall 
neither take advantage of nor be bound by the 
estoppel; but privies in blood, as the heir, & 
privies in estate as the feoffee, lessee, etc., privies 
in law, as the lord by escheat, tenant by the 
curtesy, tenant in dower, the incumbent of a 
benefice, & others that come under by act in law, 
or in the post, shall be bound by, & take advantage 
of estoppels (per Cur.).— DoE d. BRUNE v. MARTYN 
(1828), 8 13. & C. 497; 2 Man. & Ky. K. B. 485 ; 
7L.J.0.8S. K. B. 60; 108 BE. R. 1127. 


Annotations :—Expld. Doo d. Christmas v. Oliver ea 


10 B. & C. 181. Mentd. Doe d. Shelley v. Kdlin (1836), 
4 Ad. & EL 582. 


32. -|—Declaration in covenant by A., 
the surviving lessor in a lease for years, granted 
by A., B. & C., to deft., on a covenant to repair & 
leave in repair, assigning breaches in not repairing, 
& in not jeaving in repair at the end of the term. 
Plea, that A., BK. & C., from the time of making 
the demise until the death of B., & A. & C. after- 
wards, had a reversion for a longer term of years, 
expectant on the lease, & that after B.’s death, & 





81 i. HKstoppels must be mutual.}— 
very estoppel ought to be reciprocal, as 
that is, to bind both partics, so that it 
cannot be taken advantage of by a 
stranger.--Woop ». SMART (1914), 26 
W.L. RR. 817; 16 2D. L. R. 97.—CAN. 

a. Hetoppel affecting companies c& 
their membera.J—The rules which apply 
to estoppel as between individuals 
aro not applicable as between an 
incorporated co. & its members.— 
NOLAN t. ANNABELLA GOLD MINING CAN, 
Co. (1869), 6 W. W. & A’. 38.—AUS, f 

b. Whether available against in- 
Jant.J—No estoppel can be set up 
against an infant.--JEWELL v. BROAD 
ee 140. W. R. 269; 19 O. L. R. 

? ld oO. W. Rh. 1272.— CAN. 

0. Whether available in 
matters.)—In a public matter the 
doctrine of estoppel has no place.— 
Re KLLIs & RENFREW (1910), 15 
QO. W., R. 880; 21 oO. L. R. 74.—CAN. 

d. ae Na Municipalities cannot I. 
transfer their rights or obligations h 
in rogard to public ways at their will, 


if they 
WENTWORTH t. 


e. Whether 
statutc.J]— An 








g JHA 


of being 


& cannot get rid of thom by estoppel 
were private rights.— 
HAMILTON 
Evxcrric Ry. Co. & HAMILTON () 014), 
31 O.L. R. 659; 545. C. RB. 178.—CAN, 


available to defeat a 
estoppel will 
allowed so as to interfore with the 
proper carrying out of an Act of 
Parliamont.—KLINCK v. GREER (1910), 
14 W. L. HK. 282; 3 Sask. L. lt. 157.— 


; -}— The principle of  ecs- 
toppel cannot be invoke a 
the plain provisions of a statute.— 
JAGADBANDHU SAHA. RADHA KRISHNA 
PaL (1909), I. L. R. 36 Cale. 920.,— IND. 

; plea of estoppel by 
public res judicata can prevail even where 
the result of giving effect to it will be 
to sanction what is illegal in the sense 
prohibited by 
CHITAGANLAL v. Bat HARKHA (1909), 
L. BR. 33 Bom. 479.—IND. 

2 oJ The 
judicata or estoppel is not applicable 
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before any breach of covenant, A. & C. assigned 
such reversion to D., & thenceforward ceased to 
have any reversion or interest in the demised 
premises. Replication, that A. B. & C. were not 
until the death of B., nor were A. & C. afterwards, 
possessed of the said reversion in the demised 
premises, in manner & form as alleged in the 
plea :—Held: bad, as being a departure from the 
declaration. 

The declaration imports a giving up to the 
lessors at the end of the term which implies a 
reversion. [It is said] that we are to infer that 
this was a mere equitable estate. There is 
nothing from which we can infer that; & if there 
were, still the estoppel must be mutual (ALDER- 
SON, B.).—GREEN v. JAMES (1840), 6 M. & W. 
656; 10 L. J. Rx. 73; 151 EB. R. 575. 

Annotations :—Dbtd Poole v. Prew (1857), 29 L. T. 0.8. 79. 


Refd. Pargeter v. Harris (1845), 7 Q. B. 708. Mentd. 
Stuart v. Joy & Nantes (1903), 90 L. T. 78. 


33. .|—SHEDDEN v. A.-G., No. 398, post. 

34. .|\—A mtgor. before mtge. let a farm 
to P. as tenant from year to year. After the 
intge., P. let deft. into possession in his stead, & 
informed the mtgor. of the fact, & the mtgor. 
subsequently received the rent from the hands of 
deft. :—JIeld: the tenant’s term was still in P., 
there being no effectual surrender, & consequently 
that the mtgee. could not maintain ejectment 
against deft. without a notice to quit. 

None but those who are parties to the estoppel 
can take advantage of it. It is a rule that it must 
be reciprocal (BRAMWELL, B.).—CADLE v. MOODY 
(1861), 30 L. J. Ex. 385; 7 Jur. N.S. 1249. 








35. ——-.|—Concua v. ConcHA, No. 258, post. 
36. —-—.|—CAINE v. PALACE STEAM SHIPPING 


Co., No. 692, ‘post. 
Application of maxim—Estoppel by record.] 
-~—See Part IIL., post. 
Estoppel by deed.J—Sce Part V., 
Sect. 3, sub-sect. 2, post. 
Estoppel in pais.]—Sce Part VI., post. 
37. Estoppel affecting interest of land-——-Runs 
with land.|—-TREVIVIAN v. LAWRENCE, No. 332, post. 
38. —— J—PatmMEerR v. Exrns, No. 740, 
post. 
What parties estopped.|—Sce, generally, Part 
II., Sect. 3, sub-sect. 1, C.3; sub-sect. 2, C., post ; 
Part V., Sect. 6, post. 




















Srecr. 2.—CLASSIFICATION OF ESTOPPELS. 
Estoppel by record.|—See Part l1., post. 
Estoppel by deed.|—-See Part V., post. 
Estoppel in pais.}|—See Part VI., post. 


to a transaction in plain defiance of a 
statutory prohibition. BRADSHAW v. 
McMULLAN, {1920} 2 I. R. 412, 490; 
541. L. T. 109.—IR, 


k. Onus of proof.)—The party 
relying upon estoppel must carry tho 
burden of proving it.—McKINNON v. 
EWING & McINTOSH, [1923] 1 W. W. 1. 
1268.—CAN. 

1. Whether available against the 
Crown.J—Estoppel cannot be invoked 
against the Crown.—R. vo. Trssikr 
(1921), 21 Exch. C. It. 150.—CAN. 


: -/+-Trustces gavo up an 
account of the residue of an estate, 
& made payment of the | y-duty 
in 1827. In 1859 duty was claimed on 
a portion of the estate not included in 
the former account. It was pleaded. 
in answer to the claim, that, in respect 
of the previous settlement the claim 
could not be insisted in :—feld : that 
plea did not operate against the 
Crowu.-—LORD ADVOCATE v. MEUKLAM, 
ETC. (1860), 22 Dunl. (Ct. of Sess.) 
14127,—-SCOT, 


RADIAL 


not be 


to defeat 





statute.—. 


plea of res 
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Part I|——Estoppel by Matter of Record. 


Sect. 1.-—IN GENERAL. 


39. General rule--- Conclusive.]|—Matter con- 
trary to the record cannot be assigned for error. — 
BowsskE v. CANNINGTON (1610), Cro. Jac. 244 ; 
79 B. RR. 209. 

Annotation :—Refd. lt. v. Carlile (1831), 2 1B. & Ad. 362. 
40. —jJ—Error contrary to the record 

not assignable.—CoLE t. GREEN (1671), 1 Lev. 

309; 883 H.R. 422, WH. 1. 

Annotations :—Apld. R. v. Carlile (1831), 2B. & Ad. 362. 
Refd. London City «. Wood (1701), 12 Mod. Rep. 669. 
Mentd. R. v. Butler (1685), 3 Lev. 220; Crosse v. Bilson 
(1704), 6 Mod. Rep, 102; Huntley v. Russell (1849), 13 
Q. B. 572. 














41. ——.]--R.v. CARUILE, No. Of, post. 
42. Judgment stands.|—-If the record of a 





judgment in an inferior ct. be, that it was held 

by custom before the mayor, it cannot be assigned 

for error that there is no such custom,—-WHISTLER 

v LEE (1611), Cro. Jac. 359 5 2 Bulst. 243 5 1 Roll. 

Rep. 53; 79 E.R. 307. 

Annotations :— Refd. I. vr. Carlile (1831), 2 B. & Ad. 362. 
Mentd. Smith v. 1. (1849), 13 Jur. 850. 


43. Until set aside.'—llcre goods 
are condemned as forfeited by judgment of 
the ct., & the party might have prevented that 
by coming in before judgment & claiming pro- 
perty ; & if such an action [against the custom- 
house oflicer for seizing goods] should be allowed, 
the judgment would be blowed off by a side-wind 
(HALE, (.B.).—VANDERBERGH tv. BLAKE (1662), 
HIard. 191; 115 E.R. 447. 

Annotations :-—Reld. Reynolds +. Kennedy (1748), 1 Wils. 
232; Scott r. Shearman (1774), 2 Wm. Bl. 977; Buasébé 
1 Matthews (1867), L. Rh. 2 C. 2. 6845 Bynoe tv. Bank of 
England, [1902] 1 K. B. 467. Mentd. Barber v. Lesiter 
(1809), 7 C. BL N.S. 175. 

44. iain order [of removal] un- 
appealed from is conclusive.—-R. ov. WHALING 
(INHABITANTS) (1754). 4 Doug. IKK. B. 123) Cald. 
Mag. Cas. 472; 99 E.R. 742. 

Removal orders generally, see Poor Law. 

45. —— - Irregular judgment.,— 
Bill to be relieved against a judgment irregularly 
obtained ; deft. pleaded the judgment & demurred, 
both which were allowed.—HUpDDLESTONE 1, 
one (1675), Cas. temp. Finch, 204; 23 E. 2. 

46. --— —— ~ -——.|-~A. having issued 
a writ of summons against B. specially indorsed 
for £28, ]3., without appearing to the writ, paid 
£10 to A., on account of the debt. A. afterwards, 
under C. 1. P. Act, 1852, s. 27, signed judgment 
for default of appearance for the full amount & 
costs & Issued a ca. sa. indorsed for that amount, 
under which B. was arrested, & paid the sum 
demanded. _B. having brought an action against 
A. for maliciously & without probable cause 
signing judgment & issuing execution :—Held . 
whilst the judgment stood for the full amount. it 
estopped pitf. from denying the correctness of the 
judgment or of the execution ; qu.: whether if 
the Judgment had been rectified by reducing it to 
the amount for which it ought to have been 
signed, the action would have been maintainable ? 

Tver, 
"FER v. ALLEN (1866), L. R. 2 Exch 15; 4 
HW. & ©. 634; 36 LJ. Ex. 17/015 L. 1 958 
12 Jur. N.S. 9803; 15 W. Rest. 0 
Annotation :—Refd. Turley +. Daw (1906), 910. T. 206. 
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PART II. SECT. 1, 


39 i. General rule—Conclusire.}--1t © joined, 


estoppel appears upon record, & Issue 
if jury find fact against, 
estuppel, yet Judgment shall be 


47. — |—PARKER vv. STANLEY 
(1726), 2 Eq. Cas. Abr. 280; 22 BE. R. 236. 

48. |—In ejectment by an 
execution creditor under an elegit, it is no defence 
to say that the elcyit was executed upon a judg- 
ment founded on a warrant of attorney given to 
secure upon land an usurious loan, because even 
though the warrant were voidable on the ground 
alleged, yet the proper mode of avoiding it would 
be by application to set it aside, it being too late 
to do so on such grounds at the trial of the eject- 
ment, where the judgment appearing to be in 
existence must be taken to be valid.—ITUGHEs v. 
LUMLEY (1854), 4 Ik. & B. 27435 30. L. R. 24235 24 
L. J. Q. B. 57; 24 L. T. O. S. 1443; 1 Jur. N.S. 
122; 3 W.R. 109; 119 E.R. 105. 

Annotations :—Mentd. Benham v. Keane (1861), 1 John. & 
H. 6835; Neve v. Flood (1864), 33 Beav. 666. 

49, -—--— -—~—.| —Iwo pauper children 
were removed from L. to H. by an order of justices, 
which described them as the lawful children of 
W. G. & K. GG. The order was not appealed 
against. 

Afterwards, I. Gi. was received into an asylum, 
being sent thither from L., as a pauper lunatic ; 
& subsequently two justices, on inquiry, adjudi- 
cated that the settlement of EK. G. was in H., & 
made an order of maintenance accordingly. IH. 
having appealed, the order was confirmed, subject 
to a case which stated the above facts :---Held: 
the first order, unappealed against, was = con- 
clusive proof that Is. G. was settled in H.—R. v. 
HARTINGTON MIDDLE QUARTER (INHABITANTS) 
(1855), 4 BE. & B. 780; 38 GC. LL. Re. o5ts3 24 
L. J. M.C. 98; 24 1. 2.0.8. 827; 105. P. 150; 
1 Jur. N.S. 5863; 3 W. RR. 285; 119 KK. RR. 288. 
Annotations :-—Refd. R. v. Hutchings (1881), 6 Q. B.D. 

300; De Mora v. Coucha (1885), 29 Ch. D. 268; Irish 

Land Comrs. v. Ryan, [1900} 2 1. RR. 565; Waketleld 

Corpn. v. Cooke, [1903] 1K. B. 4173 Poulton vw. Adjust- 

able Cover & Boiler Block Co., [L908} 2 Ch. 130. Mentd. 

Hill vr. Clifford, Clifford tv. ‘Vimms, Clifford v. Phillips, 

{1907} Z Ch. 236. 

50. a ee When an order making 
an arbitrator's award an order of ct. has passed 
without being appealed from, it is not open to 
a party to resist compliance with part of the 
award as being ultra vires.—- JONES tv. JONES 
(1880), 14 Ch. D. 593; 43 L. T. 76; 20 W. OR. 
65, CG. A. 

Annotations :~-Mentd. Ite Clark & Bath Corpn., [1884] 
WN. 1273; dte Gifford & Bury Town Council (1888), 20 
Q. B. D. 368. 

51. --— ——-- ----..) - Resp. was tenant of 
a piece of land held upon a lease from the Crown 
for the term of thirty years, subject to a right 
reserved to the Crown to give him a three months’ 
notice to quit as to any part of the land comprised 
in the lease. Applts., a ry. co., gave him notice 
to treat in respect of a strip of this land required 
by them for their railway. Afterwards the Crown 
gave him a three months’ notice to quit this strip 
of land. The magistrate refused to assess, under 
sect. 121 of Lands Clauses Act, 1845 (c. 18), the 
compensation to be paid to resp. Upon a motion 
by applts. for a mandamus to the magistrate, the 
Div. Ct. held that resp. had no claim except for 
the loss of the strip of land & damage for its 
severance during the remainder of his three 




















according to estoppel, & not according 
to verdict. -Humi v. Burron (1785), 
i Ridg. Parl. Rep. 204.-- IR. 


Part IJ.-—Estopret py Matrer oF RECORD. 


months’ interest in it, & granted a mandamus to 
the magistrate to assess, under sect. 121, the 
amount of compensation duc. Upon a special 
case subsequently stated by the magistrate :— 
Held: the magistrate had no jurisdiction under 
sect. 121 to assess compensation for the injuriously 
affecting of the remainder of resp.’s land upon the 
basis of a thirty years’ tenancy, & that the only 
compensation he had jurisdiction to assess was, 
for the loss of the strip of land & damage for its 
severance for three months. 

In truth the proper course for resp., if he 
insisted on this larger claim, was to have appealed 
against the order for a mandamus in order to have 
had his claims assessed, not by a magistrate under 
sect. 121, but by arbitration or by a jury in the 
ordinary way under sect. 68 of the Act. On this 
appeal we are bound to treat the mandamus as 
rightly granted (Kay, L.J.).—-BExLEY HEATH Ry. 
Co. v. NortTH, [1894] 2 Q. B. 579; 64 1. J. M. C. 
17; 71 LL. 7.583; 58J.P. 882; 10 T. L. R. 528 ; 
9 R. 751, C. A.3 previous proceedings, sub nom. 
kK. v. KENNEDY, [1893] 1 Q. B. 53838, D.C. 

52. .|—So Jong as a committal 
order stands, an action will not lic at the suit of 
a judgment debtor against the high bailiff of the 
county ct. for not having served him, the debtor, 
with the judgment summons upon which the order 
is made.—TuRLEY v. Daw (1906), 94 L. T. 216; 
22° Tas We 231. 


ei meee 























Foreign judgments.!—.Sec Con- 
FLICT OF Laws, Vol. XI1., pp. 459, 463, 464, Nos. 
1151, 1152, 1189-120). 

53. -——-  ———.]-—-WresB tv. PLUMMER (1729), 
1 Barn. K. B. 216; Of E.R. 1483) sub nom. 
PLOMMER v. WEBB & Cripp, 2 Ld. Raym. 1415. 
ANMAtiOn :—Refd. }t. +. Carlile (1831), 9 L. J. O. S. KK. B, 

au. 


54, —~ -}—A return to a writ of error 
set out the record of an indictment found against 
deft., & stated that he was tricd upon the said 
indictment by a jury of the country at the next 
session holden before the Lord Mayor, several of 
the judges, aldermen, recorder, & others, assigned 
by certain letters patent under the Great Seal 
directed to them, or any two or more of them, to 
inquire of certain offences; that he was, by the 
verdict of such jury, found guilty; & that there- 
upon judgment was given by the ct. against him. 
Upon this return deft. assigned as errors in law, 
that the judgment was insuflicient, & that it should 
have been for deft.: & as errors in fact, first, 
that when the jury gave their verdict there was 
but one of the justices named in the commission 
present in ct.; &, secondly, that the verdict was 
not, at the time it was so given, entered of record. 
Lhe King’s coroner & attorney answered ‘in 
nullo est erratum,” & prayed that the judgment 
might be affirmed :—Held: (1) as it appeared by 
the record, that the verdict was given at a session 
holden before several of the comrs. & justices, 
pltf. in error could not be allowed to aver, in 
contradiction to the record, that only one of the 
justices was present when the jury gave their 
verdict ; & the answer, in nillo est erratum, is no 
admission of the fact assigned for error, unless 
it could lawfully be assigned, & is well assigned 
in point of form; (2) the second error in fact 
assigned, was no error, inasmuch as it was im- 
possible that a verdict should be recorded at the 
time when it was given, the recording of it being 
necessarily an act subsequent to the delivery of 
the verdict by a jury. 

A party cannot be received to aver as error in 
fact, a matter contrary to the record (Lorn 
TENTERDEN, C.J.). 
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A minute of the verdict should be entered forth- 
with by the officer of the ct., & entered of record 
at some subsequent time ... & the minute so 
entered is considered by the ct. in which the 
proceeding takes place as evidence of the verdict 
(Lorp TENTERDEN, C.J.)-- R. v. CARLITE (1831), 
2B. & Ad. 362 ; 2 State Tr. N.S. 459; 91. 5.0.58. 
K. B. 250; 109 lh. R. 1177. 

} ions :— . Re Bowman, NR. v. Middlesex 
Ane, 5 4 ze Vee he Nowton (1855), 16 C. B. 

97: Irwin v. Grey (1865), 19 C. B. N. 8. 584. Generally, 

Mentd. R. v. Suffolk JJ. (1835), 5 Nev. & M. K. B. 139. 

55. .|—After a trial by special jury, 
the postea recited that a jury came & on their oath 
said deft. was not guilty. Pltf. thereafter brought 
error on the judgment, alleging as error that some 
of the jurors had not been summoned; that a 
tales has been prayed & added without default 
of the original jurors struck; that the names of 
the jurors had not been called over at the hour 
named in the summonses, etc. :—Held: (1) after 
verdict & judgment, pltf. was precluded from 
raising any question of fact which is inconsistent 
with the record; (2) the record impliedly stated 
the contrary of the errors alleged, & that his 
remedy, if any, was by applying to the ct. within 
four days to set aside the verdict.—IRWIN v. 

GREY (1867), L. KR. 2H. L. 20; 361. 3. C. P. 148 ; 
161. T. 74; 15 W. R. 593, H. T.. 
Annotation :—Cenerally, Mentd. Met. Ry. v. Wilson (1871), 

L. kh. 6C. Pp. 376. 

56. ——- .}— Petitioner established his 
wife's adultery in a suit for dissolution of mar- 
riage, but the co-respondent established petitioner’s 
adultery, & on that ground his petition was dis- 











missed. Ue afterwards presented a fresh petition, 
alleging subsequent adultery with other co- 
respondents. ‘The Queen’s Proctor intervened, & 


alleged the judgment against petitioner in the 
previous suit, & further alleged the fact of peti- 
tioner’s adultery. The jury found that petitioner 
was not guilty of the adultery charged :—Held: 
the judgment in the former suit was conclusive 
evidence of the fact of such adultery having been 
committed. 

There is a clear distinction between estoppel & 
conclusive evidence. An estoppel is set up by the 
pleadings, & where there is an estoppel the issue 
does not gotothe jury. Butif there is no estoppel, 
the issue goes to the jury... & they are bound 
to find the fact according to the evidence laid 
before them (LORD PENZANCE).—CONRADI 17, 
ConraDI (1868), lL. R01 PV. & D. 514; 371. I. P. 
& M.55; 18 L. T. 659; 16 W. R. 1023. 
Annotations :—Refd. Butler v. Butler, {18941 P. 25; Yates 

v. Kyffin-Taylor & Wark, [1899] W. N. 141. Mentd. 

Gooch v. Gooch, [1893] BP. 99. 

Effect of res judicata.|—Sce Sect. 3, post. 

57. Necessity for enrolment of decree.|—A 
decree of dismission may be pleaded in bar to a 
new bill, though it is not signed & enrolled. 

Either that suit was for the same matter as the 
present, or not; if not you ought to have moved 
to have had the plea referred ; but if it is then that 
suit is either depending or determined, & either 
way is pleadable (per CuR.).—PRETTYMAN v. 
PRETTYMAN (1684), 1 Vern. 310; 23 E. R. 488; 
sub nom. PRITMAN v. PRITMAN, 1 Eq. Cas. Abr. 
162, pl. 3. 

58. J-—A decree cannot be pleaded (in 
bar of the suit) unless it has been signed & inrolled. 
—-KINSEY v. KINSEY (1754), 2 Ves. Sen. 577; 28 
EK. R. 368; sub nom. ANON., 3 Atk. 809. 
senate :—Distd. Pearso v. Dobinson (1865), L. R. 1 Eq. 


59. .]—Where a bill sets out a decree 
which, if unimpeached, would preclude pltf.’s 
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Sect. 1.—In general. Sect. 2: Sub-sect. 1, A. & 
title to relief, & impeaches it on the ground of 
fraud used in obtaining it, the decree may be 
pleaded with averments negativing the charges 
of fraud, though it has not been enrolled.— PEARSE 
v. DoBINSON (1865), L. R. 1 Eq. 241; 35 L. J. Ch. 
110; 138 L. T. 519; 14 W. R. 1215 subsequent 
procecdings (1867) Ch. App. 1, L. C. 

——.]—See, now, R.S. C., Ord. G1, r. 8. 

60. Must be judgment—Verdict not sufficient.] 
—(1) Where a ct. of equity directs that a new trial 
of an issue should be had, the verdict on the first 
trial need not be set aside, as it forms no ground 
for any subsequent procecding of such ct. 

Nor ought cither party to be allowed to give 
such) verdict in evidence on the second trial. 

(2) A verdict without a judgment is no evidence 
at all; the reasons being that there is nothing to 
show that such verdict may not have been set 
aside, or may not have been acted on by the ct. 
(LorD COTTENHAM, C.).—-O’CONNOR tv. MALONE 
(1839), 6 Cl. & Fin. 5723; Macl. & Rob. 4683; 3 
Jur. 622; 7H. 1. 814, H. 1. 

Anelations i— As to (1) & (2) Refd. Butler v. Butler, [1894] 

o ae 


61. ——.|—The freehold of Chelsea 
hospital is in the Crown, & is managed by comrs., 
who derive their authority under sect. 35 of 
7 Geo. 4, c. 16. & subsequent letters patent from 
the Crown. The hospital consists partly of the 
Governor’s house, & other distinct houses or 
apartments, & partly of the pensioners’ wards & 
the chapel of the hospital & the dining room of the 
pensioners; also courts & buildings used for 
common purposes within & by the said hospital. 
There had been assessments by the comrs. of 
sewers in respect of the former parts of the hospital, 
which had been paid by the Governor & other 
residents. In respect of the latter part, one of the 
clerks of the works was assessed ‘“ for buildings 
not hitherto rated, chapel & wards, & for land.” 
Such assessment was made upon a presentment by 
the Jury, which presentment was traversed, & a 
verdict found confirming the presentment. The 
clerks of the works are appointed by the comrs. 
of woods & forests, who superintend the repairs of 
the buildings of the hospital :—WHeld: the comrs. 
of the hospital, having traversed the presentment, 
were not estopped by a verdict confirming the 
presentinent, but might bring trespass ayainst 
the collector for taking goods on the premises in 
respect of which the assessment was made.— 
NEAVE vt, WEATHER (OR WRATHER) (1842), 3 Q. B. 
9845 5 Gal. & Dav. 221; 12 L. J. Q. B. 382; 7 
Jur. 168; 114 E.R. 786. 
Annotations :—Retd. Biglin v. Wylie (1867), 36 L. J. Q. B 





— —— 


307. Mentd. St. Katharine Dock C i P } 
Q. B. G41. 10 Dock Co, v, Higgs (1845), 10 


62. -—-- ---—.]-— Where there were cross 
suits, & the wife in her suit (which was for a 
judicial separation on the ground of cruclty), was 
by the verdict of the jury acquitted of the charges 
of adultery alleged in the husband’s answer, the 
ct. refused to allow this verdict to be pleaded in 
answer to the husband’s petition for dissolution in 
which the same acts of adultery were charged 

In the cts. of common law a prior verdict cannot 
be set up in answer to an action founded on the 
same cause of action. It is only the judgment 

60 i. Must be ju —Verdict : Sols white 
sufficient.J—A a area 4 ae Hie 
ig not conclusive until judgment.— 
GORDON v, ROBINSON (1864), 14 (2. 
566.—CAN, 





n, Final decree.)—- An order 


0. Khecord assumed to be true.}- 


ESTOPPEL. 


founded upon such a verdict which would be a 
bar. In suits in this ct. the decree would take the 
place of the judgment of a ct. of common law 
(per CUR.).—BANCROFT v. BANCROFT & RUMNEY 
(1864), 3 Sw. & Tr. 597; 341.5. P.M. & A. 14; 


164 E. R. 1407. 
Annotation :—Refd. Butler v. Butler, [1894] P. 25. 








63. |—A married woman, living 
apart from her husband, incurred a debt for 
necessaries. The husband being sued, pleaded 


never indebted, &, in support of his plea, gave in 
evidence an account of proceedings instituted by 
himself against the wife for adultery, in which the 
jury found in the affirmative, judgment being 
entered accordingly. As it was proved that the 
husband had also committed adultery, the judge 
dismissed his petition :—Held:; the judgment in 
the Divorce Ct. was merely the finding of the jury, 
& though it might bind the parties themselves, 
it did not affect strangers.—NEEDHAM v. BREMNER 
(1866), L. R. 1 C. P. 583; Har. & Ruth. 731; 35 
L. J.C. P. 313; 14 L. T. 437; 12 Jur. N.S. 434 ; 
14 W. R. 694. 
Annotation :—Mentd. I. v. Kenny (1877), 46 L. J. M. C. 156. 
64. Unless followed by decree nisi in 
divorce suit—Although decree nisi afterwards set 
aside.|—The verdict of the jury at the trial of a 
petition for divorce by a wife against her husband 
finding that the husband has been guilty of 
adultery & cruclty, & a decree nisi in accordance 
with such verdict, are conclusive evidence of such 
adultery & cruelty in a subsequent suit between 
the same parties, in which the husband seeks 
similar relief against his wife; & the mere fact 
that such decree nisi has been set aside by the 
ct. upon the intervention of the Queen’s Proctor, 
the grounds upon which it was set aside not 
affecting the propriety of the verdict, does not 
prevent the findings of the jury from being 
conclusive evidence in the second suit.—-BUTLER 
v. BuTuer, [1894] P. 25; 683 LJ. Pol: 680. T. 
515; 42 W. R. 49; 10 T. L. BR. 26; 38 Sol. Jo. 
243 1 R. 585, C. A. 5 previous proceedings, [18923] 
P. 185. 








Secr. 2.—WHAT ARE MATTERS OF RECORD. 
SuB-SEcT. 1.—REconns or Courts or LAW. 
A. What are Courls of Record. 


English courts—Superior courts. |-—See, generally, 
Courts, Vol. XVI., pp. 101 ef seq. 
Inferior courts.|-—Sce, generally, COURTS, 
Vol. XVI., pp. 104 et seq., 131 et seq., 197 et seq. 
Courts of Admiralty.|—Sec ADMIRALTY, 
Vol. I., pp. 99 et seq. 
Courts of Bankruptcy.|—-See BANKLUPTCY, 
Vol. IV., pp. 35 et seq. 
--—— Chancery Division.|—.See Counts, Vol. 
XVI., pp. 174-177, Nos. 800-802, 820-826. 
County courts.|-— See Country Courts, 
Vol. XIIT., pp. 505, 506, 511, Nos. 554 et seg., 606. 
Divorce Division.|—See Courts, Vol. 
XVI., p.177; Wussanp & WIFE. 
Ecclesiastical courts.|—-See ECCLESIASTI- 
cAL Law, Vol. XIX., pp. 308-361. 
Prize court.|—Sce Prize Law. 














of the ct. which is not a final decree : The doctrine of estoppel by record is 
not create any estoppel by matter 


1920]}2 TR. 492, 490: 5! 
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based upon the assumption that the 
record relied on is true.—IPLANT v. 
URQUHART, [1922} 1 W. W. R. 632; 
65 Db. L. lt. 242; 36 Can. Crim. Cas, 
339 ; affg. 611D.L. KR. 211; 298.0. R. 
488.—CAN. 


AVAN AIL Baha. 
if 


AN, 
1.1L. fT. 109. 


Part Il.—Estorre, By Matter or REcorp. 


~——— Probate Division.]— See Courts, Vol. 
XVI., p. 177; MxEcurors. 
Courts exercising winding up jurisdiction.] 
—See COMPANIES, Vol. X., pp. 815, 816. 
Courts held by magistrates.|---See MActs- 
TRATES. 
Licensing justices.]—Sce 
XVI., p. 99, Nos. 6-14. 
—— Courts-martial.|—Scee Roya Forces. 
Colonial & foreign courts.|—Sce CoNFLICT OF 
LAWS, Vol. XI., pp. 444 et seq. 
Consular courts.|-~Sce Conrnicr of Laws. Vel. 
XI., pp. 456, 465, 467, Nos. 1130, 1209, 1233; 
Courts, Vol. XVI., p. 192, No. 970. 





Courts, Vol. 


B. What Records. 
(a) Judgmenis in personam. 

i. On Discontinuance or Withdrawal of Proceedings. 
65. General rule.]—(1) Where defts. plead a 

former suit, they must show it was res judicata. 

(2) A bill dropped for want of prosecution, is 
never to be pleaded as a decree of dismission.—- 
BrANDLYN v. OrD (17388), 1 Atk. 571; 26 I. BR. 
BOM, 1. ©. 

Annotations :—As to (1) Expld. Moss «. Anglo-Egyptian 
Navigation Co. (1865), 1 Ch. App. 108. Refd. Osborne 
v. Eales (2) (1864), 2 Moo. P.O. C. N.S. 1255 Tredegar 
t. Windus (1874), L. RK. 19 Eq. 607. Cenerully, Mentd. 
Doe d. Blight v. Pett (1840), 11 Ad. & El. 842: Ellice v, 
Koupell (No. 2) (1863), 32 Beav. 308; Ross ve. Tysee Line, 
The Celtic King (1894), 10 T. L. Re 222. 

66. ——-.|—In an action on 2 & 3 Kdw. 6, 
c. 13, by pitf., as owner of tithe-hay, against deft., 
as occupier of a close, for not setting out the 
tithe :—Held: copies of a bill & answer, in a 
suit by the vicar for tithe-hay, against S., then 
occupier of the close, & from whom deft. purchased, 
denying the vicar’s right, & setting up a right in 
the ancestor of pltf., on which the vicar abandoned 
the suit, were evidence against deft. 

Where the question in dispute is, whether the 
tithe belongs to the rector or the vicar, it is com- 
petent. evidence for the rector to show that in a 
proceeding between the vicar & rector, the vicar 
set up a claim, & in the result abandoned that 
claim, & that tithe has ever since then been paid 
to the rector (ie BLANC, J.).--DartrMoutH (Lapy) 
v ROBERTS (1812), 16 Hast, 334; 104 E.R. 1116. 
Annotations :—Refd. Meade v. Norbury (1816), 2 Price, 

338; Foster v. Plumbers Co. (1900), 44 Sol. Jo. 211. 

Mentd. Chatfield v. Fryer (1815), 1 Price, 253; Hennell 

vw, Lyon (1817), 1B. & Ald. 182. 

67. - ---.|—A. & B. had charges on a planta- 
tion & the slaves. In 183-4 an issue was tendcred 
in a suit between them as to their priority on the 
slave compensation money. B. withdrew his 
claim, & the bill was, on motion, dismissed. 
Sixteen years afterwards, when the witnesses were 
dead, L.’s exors. raised the same question of 
priority, in regard to the plantation itself :— 
Held: they were concluded by the transactions 
of 1834..—BusHubBy 1. ELLIS (1853), 17 Keay. 279 ; 
51 i. RR. 1041. 

~——.|-—Compare No. 658, post. 

68. Withdrawal from suit by solicitor.]/—Tle 
attornies of an extrix having withdrawn from a 
suit after propounding an alleged will & suffered 
a next of kin to take administration :—Held: 
not to bar the extrix. from calling upon the next 
of kin to bring in the administration & repro- 
pounding the alleged will.—TrowEn & SMEDLEY 
vy. Cox (1822), 1 Add. 219; 163 E. R. 7s. 

69. Nolle prosequi as to part—After judgment 
for whole.|—A nolle prosequi as to part, entered 
up after judgment for the whole, is equivalent to 
a retraxit, & a bar to any future action for the 
Bame cause. BOWDEN v. HORNE (1831), 7 Bing. 
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716; 5 Moo. & P. 756; 131 E. R. 277; sub nom. 


BOADEN v. Horne, 9 L. J. O. S.C. P. 229. 


Annotations :—Consd. Hadley v. Green (1832), 2 Tyr. 390- 
Refd. Holland v. Clark (1842), 1 Y. & C, Ch. Cas. 151; 
Jones v. Brassey & Ballard (1871), 24 L. T. 947. 


70. Confession of defence.]—(1) In an action 
by the lord of a manor against a copyholder for 
trespassing on the free warren of pltf., a judgment 
on a quo warranto, brought against a former owner 
of the manor, in which deft. pleaded, & A.-G., 
confessed, a prescriptive title to the franchise of 
free warren, as appurtenant to the manor, is 
evidence for pltf. in support of the right of free 
warren by prescription ; (2) such a record was held 
to be evidence or a prescriptive right over the 
lands of tenants, as well as demesne lands, where 
the information charged an usurpation of the 
franchise over both; & the ct. gave judgment for 
deft. as to both, although the plea, probably by an 
accidental omission on the record, set forth a title 
only over demesne lands, & A.-G. only confessed 
the title as pleaded. 

(3) So a judgment for pltf. in a former action 
against another copyholder for a trespass on 
pitf.’s free warren, is also admissible.—-CARNARVON 
(EARL) v. VILLEBOIS (1844), 13 M. & W. 313; 14 
L. J. iéx. 233; 153 BE. R. 130. 

Annotations :—Generally, Mentd. Doe d. William IV. v. 
Roborts (1844), 13 M. & W. 520; RR. v. Bedfordsnire 
(1855), 4 FE. & B. 535. 

71. ----.1— NEWINGTON v. LEvy, No. 291, post. 

72. By consent of  parties.]}——- An action 
having been brought by the owners of ship hk. 
against ship A. for damages arising out of a 
collision, an agreement was drawn up between the 
parties that the action be “ discontinued without 
costs on the ground of inevitable accident,’”’? & an 
order in those terms was drawn up in the Admlty. 
registry. The owners of the cargo of ship K. 
having afterwards brought an action against the 
owners of ship A. for damages arising out of 
the same collision, both ships were held to blame, 
& the cargo owners were held entitled to half their 
damages. The owners of ship A. having obtained 
a decree limiting their liability, & having paid a 
sum into ct., the cargo owners filed their claim in 
the limitation action. The owners of ship K. 
having afterwards, with the consent of the owners 
of ship A., obtained a rescission of the order for 
discontinuance, claimed against the fund in the 
limitation action :—Held: the agreement & order 
for discontinuance, upon their true construction, 
did not amount to a release of all claims, & the 
owners of ship K. were not precluded from 
claiming against the fund.—KRONPRINZ (CaRGo 
OWNERS) v. KRONPRINZ (OWNERS), THE ARDANDHU 
(1887), 12 App. Cas. 256; 561. J.P.49; 56 L. Ty 
345; 35 W. R. 783; 6 Asp. M. L. C. 124, H. 1. 

73. .|—An order by consent, in the ab- 
sence of an agreement to compromise the cause of 
action, to dismiss an action for want of prosecution 
is no bar to the institution of a fresh action. In 
this respect the practice of the old Ct. of Ch. 
remains unchanged. 

Plitfs. in an action wherein the same parties 
were respectively pltfs. & defts., & the same relief 
was sought as in the present action, had paid 
defts.’ costs & consented to an order, made on 
summons taken out by defts., dismissing the 
action for want of prosecution. Pltfs. subse- 
quently brought the present action, whereupon 
defts. moved that the question of law might first 
be tried whether pltfs. were not estopped from 
bringing the present action by reason of the 
consent order made in the previous action :— 
Held: pltfis. were not estopped.—MAGNus +. 
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Sect. 2.—What are matters of record: Sub-sect. 1, 
B. (a) t., 1. Re tii] 

NATIONAL BANK OF SCOTLAND (1888), 57 L. J. Ch. 

902; 58 1. T. 617; 36 W. RR. 602. 

Annotations :-—Mentd. Fox v. Star Newspaper Co., [1898] 
1 Q. B. 636; The Craighall, [1910] DP. 207. 

Consent judgments generally, see Sect. 2, sub- 
sect. 1, B. (a) iv., post. 

74. Withdrawal of summons before Justices.) 
—VThe withdrawal of a summons under the 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 49), has the effect of putting an end to the 
complaint in respect of which it is issued, &, after 
the withdrawal, no fresh summons can be issued 
upon the same cause of complaint.—PICKAVANCE 
v. PICKAVANCKH, [1901] P. 60; 70 LL. J.P. 143 84 
L. T. 62, D. ©. 

Annotations -- Consd. Stokes v. Stokes, [1911] P. 195. 
Distd. Davis 7 Morton, (1913) 2 K. B. 479. Folld. 
Hopkins ». Hopkins, [1914] P. 282. Distd. R. v. Seddon, 
ior p. Hall (1916), 85 L. J. K. B. 806. Mentd. Blackledge 
t. Blackledge (1912), 82 L. J. BP. 138. 








75, ~-—-- ~ Technical informality in proceedings.] 
— Davis 7. Morron, No. 634, post. 

76. }—The withdrawal by a wife of 
a summons under the Summary Jurisdiction 


(Married Women) Act, 1895 (c. 39), does not neces- 
sarily render the subject matter of complaint res 
judicata ox dispose of her right to take further 
proceedings on similar facts. The withdrawal 
may be conditional, but if it is unconditional it: is 
an estoppel, barring the same cause of complaint 
in subsequent, proceedings before justices though 
the complaining wife may be able to raise the 
same subject matter, coupled with adultery, to 
obtain relief in the superior ct.—HoprkiNs 1v. 
Jlopxins, [1914] P. 282; 84 L. J.P. 265° 112 
1. T. 1743; 78 5. P. Jo. 556, D.C. 

Annotation :—Distd. Rt. v. Seddon, Hx p. Hall (1916), 85 

I. J. KK. 3. 806. 

| —See, further, Part 11., Sect. 3, sub-sect. 
1, & Part 1T., Sect. 3, sub-sect. 2, K., post, 





li. On Dismissal of Proceedings. 








77. In equity.)——PRrETTYMAN 1. PRETTYMAN, 
No. 57, anie. 
78. .|--A bill dismissed may be pleaded 


in bar.—ANoNn. (1701), 12 Mod. Rep. 561; 88 
id. R. 1520. 

79. ‘ rae co.-adniinistrator, who was 
pltf. in a bill in 1723, brings in 1739 a bill, partly 
of revivor, & partly supplemental, to the same 
purpose pretty near with the original :—ZJ/eld : 
plea of a former dismission good. 

It would be a very great inconvenience, where 
there are several pltfs., & one of them dies, if after 
such a length of time, biils of revivor should be 
allowed 3 this is keeping up a right in nubibus, & 
in custodia legis, & parties would never know when 
to be at rest (LoRp HARDWICKR, C.).—BOWDEN 
: tel (1740), 2 Atk. 82; 26 EL R. 450, 

80. -—-.|-- BAINBRIGGE v. 

535, post, | vs 

81. By consent of parties.|;—In an action for 
damages by collision between the owners of the 
A. & the B., the ct., by consent of the parties 
made a decree dismissing the action. Subse- 
quently another action was brought. by the owners 
of the cargo on the A. against the B. in respect of 
the same collision, & the ct. found both vessels 
to blame. The owners of the B. then commenced 
an action against the owners of cargo on the A 





BADDELEY, 


, notices. 
| the urban authority did the works, & apportioned 


ESTOPPEL. 


for the purpose of limiting their liability in respect 

of all claims arising out of this collision, & paid the 

amount of their statutory liability into ct. Subse- 

quently, again by consent of the owners of the A. 

& the B., the assistant registrar rescinded the 

decree by consent in the first action, & the owners 

of the A. then brought in a claim in the limitation 
action against the fund in ct. The registrar held 
such claim to be inadmissible. On motion to 
confirm the report :—Held: (1) the report should 

be confirmed, as the owners of the A. & the B. 

could not by consent rescind the decree of the ct. ; 

(2) the decree by consent was a bar to a claim 

against the fund in ct., as it estopped the owners 

of the A. from bringing any further action against 

the B.—THE BELLCAIRN (1885), 10 BP. D. 161; 

55 L. J. P23; 53 L. T. 686; 384 W. R. 553° 5 

Asp. M. L. C. 508, C. A. 

«lnnotations:—Distd. Kronprinz (Cargo Owners) v. Kron- 
pring (Owners), ‘he Ardandhu (1887), 12 App. Cas. 256, 
Apld. Hammond v. Schotield, [1891] 1 Q. B. 453, Red. 
The Disperser, [1920] P. 228. 

Dismissal for want of prosecution.|—Sec 

No. 73, ante. 

Consent judgments generally, see Sub-sect. 1, 
B. (a) iv., post. 

82. Grounds of decision not clear—Several 
issues raised---General dismissal.|-— An urban 
sanitary authority served deft. & other frontagers 
of a new strect with notices requiring them to 
execute certain works, including a particular 
work which could not legally be included in such 
The notices not being complied with, 





the expenses incurred by them in so doing on the 
frontagers. A summons to recover from deft. £650, 
the amount charged to him under the apportion- 
ment, having been dismissed by the magistrates, 
the urban authority made a second apportionment, 
deducting the expense of the work which had been 
wrongly included, the amount charged to deft. 
therein being £579. They then brought an action 
to establish a charge on deft.’s premises for £579, 
or, in the alternative, for £650 :—-Held: (1) the 
urban authority had power to make a second appor- 
tionment; (2) notwithstanding the dismissal of 
the summons, they were entitled to a charge on the 
premises for £579.—MANCHESTER CORPN. v. HAMP- 
SON (1887), 35 W. BR. 591; 3 'T. I. BR. 468, C. A. 
Annotation :—As to (1) Refd. Derby Corpn. vr. Grudgings, 

11894] 2Q. 73. 496. 

Not on merits.|—See Nos. 137, 139, post. 


ii. Judgment by Defaull. 


83. Default generally -—— By infant.| — <A., an 
infant, sues out an assize of novel disseisin against, 
BR., returnable in the King’s Bench ; but between 
the teste & return of the writ, 1. sues out an assize 
against A. in the Common Pleas, & obtaining judg- 
ment by default, pleads the recovery in bar of the 
first assize. A. replies that he was an infant at the 
time, that he was not the terre-tenant, & that 
the recovery was by default :—Held: A. being 
an infant, & the judgment against him by default, 
the recovery was no bar to the action.—HoOLForD 
v. PLATT (1618), Cro. Jac. 464; 79 KE. Rt. 397. 

84. By representative.]|—Judgment against, 
an administrator by confession or default pen- 
dente lite, is an admission of assets, & he is 
estopped to say the contrary on a devastavit 
returned.— Rock v. Layton (1700), 1 Com. 87; 
1 Ld. Raym. 589; 1 Salk. 310; 92 KE. R. 973. 
Annotations :—Consd, Ramsden v. Jackson (1737), 1 Atk, 
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By plaintif—s ubsequent suit Jor different mode of an Hen causes not affected,]}— 


I. L. 1k. 15 Cale. 422; 


'A SHANKAR (| 887), 


L. R. 15 Ind, App. 66,.— 


Part Il.—-Esrorre, py Matrrer or REcorn. 


292. Folld. Erving v. Peters (1790), 3 Term Rep. 685. 

Apld. Leonard v. Simpson (1835), 2 Bing. N. C. 176. 

Folld. Re Higgins’s Trusts (1861), 2 Giff. 562. Refd. Farr 

*® Newman (1792), 4 Term Rep. 621; Hooper v. Sum- 

mersett (1810), Wight. 16. 

85. ——- ———.]—-In debt upon a judgment 
be default, against deft. as exor., the production 
of the judgment & of a festatum fi. fa. upon which 
the sheriff had returned alla bona testatoris, & a 
levy of costs de bonis propriis :—Held: un- 
answered, sufficient evidence of a devastavil. 

The judgment by default in the former action 
is conclusive upon deft., that he has assets to 
satisfy the judgment (TinDAL, C.J.).— LEONARD 
vy. SIMPSON (1835), 2 Bing. N. C. 176; 1 Hodg. 
251; 2Scott, 3385; 41. J.C. P. 302 ; 132 EH. RK. 69. 
Annotation :-- Refd. Lee v. Park (1836), 1 Keen, 714. 
.|—See, generally, EXECUTORS. 

86. Subsequent action for mesne profits.| 
—- An action for mesne profits will lie after a judg- 
ment by default.--- ASLIN v. PARKIN (1758), 2 
Burr. 665 ; 2 Keny. 376; 97 E.R. 501. 

.tnnotations :—Distd. Denn v. White (1797), 7 Term Rep. 
112. Consd. Doc d. Byne v. Brewer (1815), 4M. & 4S. 
300; Doe v. Harvey (1832), 8 Bing. 239; Doe v. Huddart, 
(1835), 2 Cr. M. &_ &. 316; Litchfleld +. Ready (1850), 
2) I. J. Ex..51. Folld. Doo v. Challis (1851), 17 Q. B, 
166.  Apld. Wilkinson v. Kirby (1854), 15 ©. B. 430. 
Consd. l’carse v. Coaker (1869), L. R. 4 Exch. 925 Harris 
v. Mulkern (1875), 1 Ex. D. 31. Refd. Goodtitle v. Tombs 
(1770), 3 Wils. 1183 Goodright d. Hare v. Cator (1780), 
2 Doug. K. B. 477; Doe d. James v. Stanton (1819), 2 
B. & Ald. 371; Bottings v. Kirby (1829), 4 Man. & Ry. 
kK. B. 567; Doev. Wellsman (1818), 2 Mxech. 368 5 Ieuiott 
vo. Boynton, [1924] 1 Ch. 236. 

87. —-—-.|—In trespass for mesne 
profits, deft. pleaded, first, not possessed, secondly. 
that, before the several times when, etc. A. was 
scised in fee, & on Dec. 27, 1816, demised the pre- 
mises to LB. for 2L years; that B. entered by 
virtue of that demise, &, on Jan. 28, 1817, demised 
to deft. for one year from Mar. 25, then next & 
so from year to year, etc. & that deft. entered by 
virtue of the last-mentioned demise. Replication, 
by way of estoppel, as to so much of the pleas as 
related to the trespasses complained of in the 
count since Oct. 26, 1853—that pltf. on that day 
sued out a writ of ejectment for the recovery of 
the premises in question ; that E. K. in the writ 
mentioned was deft. in this action, & was at the 
time of the issuing of the writ the tenant in 
possession of the premises in question; that the 
premises in the writ & in this action were the same, 
& that plitf. in the writ named was now pitt. ; 
that no appearance was entered or defence made 
to the writ ; that, after the issuing of the writ, & 
whilst the ejectment was pending, & in pursuance 
of the Act of Parliament in that behalf pltf., by 
the consideration & judgment of the ct. obtained 
possession of the premises, etc. that the judgment 
was still in force; & that, afterwards & before the 
commencement of this suit, & by virtue of the 
judgment, pitf. entered into & apon the possession 
of the premises—wherctore pltf. prayed judgment 
if deft. ought to be admitted against the said 
recovery record & proceedings to plead the pleas, 
or either of them, as to the trespasses in the count 
complained of since Oct. 26, 1853 :—Held: (1) a 
good replication by way of estoppel to both pleas ; 
(2) it was not necessary to aver notice to deft, 
of the proceedings in the ejectment or the issuing 

















92 i. By defendant.) — Since 
O. Jud. Act, a judgment rocovered 
in an action of ejectment by default 
of appearance will sustain a defence 
of res judicata to an action= sub- 
sequently brought by deft. to try 
the same question.— COCHRANE v. 
HAMILTON PROVIDENT LOAN SOCIETY 
(1888), 15 O. lt. 128.—CAN. 


92 ji, —---- -———.}—BALL 1. 
J. V OT.. XXI. 











much :—dleld : 


CAaTH- 


CARY (1889), 16 O. R. 525.—CAN. 

r Subsequent action to 
recover purt of amount of judgment. }—- 
Fresh action to recover back part of 
amount of judgment by default on 
ground that ante riten was for too 
q the 
stituted un estoppel, & was a bar to 
the present action.--GooNn GAN v,. 
Moore (1892), 2.8, G, i. 154.—CAN, 
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or execution of a writ of possession ; (3) if it were 
necessary, the replication contained a sufficient 
averment of entry by the pltf.; (4) pltf.’s title by 
estoppel related back to the date of the writ of 
ejectment & would be presumed until shown by 
rejoinder to have been determined.— WILKINSON 
ve. Kinsy (1854), 15 ©. B. 480; 2 C. L. R. 1387 ; 

931... P. 224; 231..T.0.8.177; 1 Jur. N.S. 

1643; 2W. R. 570; 1389 BK. R. 402. 

Annotations :—1s to (2) Consd. Scott v. Reynall (1855), 26 
L. '. O. 8. 256; Des Barres v. Shey (1873), 29 1. T. 592 | 
Harris v. Mulkern (1875), 1 Kx. D. 31. ds to (4) Retd. 
Barnett v. Guilford, Rhodes & Farrer (1855), 3 C. L. 2. 
1440; Dunlop v. Macedo (1891), 8 T. L. R. 43. Generally, 
Mentd. Chappell ». Davidson (1856), 25 L.J. C. PL 225; 
Paterson v. Harris (1862), 2 B. & S. 814. 

88. .|—In an action ona bill of exchange, 
the person whose name was used as pltf. lived in 
Somersetshire, deft., who suffered judgment to go 
by default, lived in London. Deft. to deprive 
pltf. of the costs of suit, endeavoured to show that 
the real pltf. & holder of the bill lived within 
twenty miles of deft.: that the bill was not in- 
dorsed to pltf. nor any consideration given by him 
for it, & that pltf.’s name in the action was merely 
used as a pretence in order to get the costs :— 
Held: as deft. had suffered judgment in the action 
to pass against him by default, he was estopped 
by that judgment, & pitt. was entitled to the costs 
of the action. --WEBBER v1. SHAW (1862), 6 L. T. 





291; 26 3. P. 583; 8 Jur N.S. 701; 10 W. RR. 
526. 
89. --~ -.|-—Re Sourit AMERICAN & MEXICAN 


Co., Hx p. BANK OF ENGLAND, No. 108, post. 

90. Default of appearance —- By plaintiff— 
At trial.|—A non-suit before appearance would be 
no bar in another action.—CLOBERY vv. EXON 
(Br.) (1692), Carth. 173 ; 90 KK. R. 705. 

Annotation :—Refd. Twyning v. Lowndes (1833), 10 Bing. 65. 

91. -|--If when a cause is called 
on deft. appears & pltf. does not appear, deft., if 
he has no counterclaim, is entitled to judgment 
dismissing the action, & the effect of such a judg- 
ment is equivalent to a judgment on the merits, 
& is a bar to another action on the same matter.— 
ARMOUR v. BATE, [1891] 2 Q. B. 238 ; 601. J. Q. B. 
433; 65 L. T. 187; 39 W. RR. 546; 7 T. I. RR. 
557, C. A. 


Annotation :--~Mentd. Gilbert v. Gosport & Alvorstoke U. C. 
[1916] 2 Ch. 587. 











92. By defendant.|—HvUrrer v. ALLEN, 
No. 46, aotte. 

93.--— -~——.}] —- CRIBB ve. FreyBpercegr, 
No. 311, post. 

94. -——~ At trial.]—PItf., a sheriff, levied 





upon certain goods in the possession of defts., who 
were agents for their sale, & who procceded with 
the sale which had then been advertised. Defts. by 
inadvertence, failed to appear upon an interpleader 
summons taken out by pltf. in the action concern- 
ing which pltf. was obeying the writ of fi. fa., & 
defts. were barred. They subsequently attempted 
to rescind the order, but failed, & their appeal 
was also dismissed. This action was brought to 
recover the proceeds of the sale :—AHeld: defts. 
could not set up as a defence to the action the 
facts by which they claimed to be entitled to the 
goods upon which pltf. had levied.—WILLIAMS »p. 
RICHARDSON (1877), 36 L. T. 505. 








r. ; Subsequent action 
to set aside judgment by default. |}— 
Action to sct aside a judgment by 
default of appcarance obtained in an 
ribeye deft. seals pltf :--Held : 
~--, PIti. was not estopped by the 
default Judgment ; (2) the issues, were 
hot res judicata by w dccision refusing 
to set aside the default judgment & 
admit pltf. to defend, & set up in that 


judgment con- 
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Sect. 2.—What are matters of record: Sub-sect. 1, 
B. (a) iti. & iv.) 

95. .] -Extrix. held estopped 
from denying assets in her hands, & held to be per- 
sonally lable - ; 

Deft., by failing to appear in the original action, 
must be taken to have admitted that she had in 
her hands suflicient property of the deceased to 
meet pitf.’s claim. She was now estopped from 
denying the truth of that admission. 1t must be 
taken that she had in her hands sufficient to satisfy 
pitf.’s claim, & had failed to satisfy it (BIGHaAM, .J.). 
- THOMPSON & SONS v. CLARKE (1901), 17 T. L. 1. 
455. 

96. Default of defence.|—To an action for 
rent under a building agreement dated Sept. 29, 
1853, deft. pleaded that, after the making of that 
agreement it was agreed between the partics that 
a tenancy from year to year should be created in 
substitution for the former tenancy under the 
agreement: that notice to quit was duly given, 
which notice expired at Michaelmas, 1858; that 
deft. quitted accordingly ; & that no rent ever 
became due from deft. to pltf. in respect of the 
premises after the last-mentioned day. To this 
plea, pltf. replied, by way of estoppel, that he 
brought an action against deft. for the recovery of 
rent as having accrued due from deft. to pltf. 
under the agreement in the declaration in this 
cause mentioned after Sept. 29, 1858 ; that deft., 
being under terms to plead issuably, pleaded to 
that action pleas which were not issuable, but not 
the defence now set up; & that pltf. thereupon 
signed judgment, & thereby recovered the rent 
sued for in that action :—Held: the replication 
was bad, deft. not being estopped by his omission 
to set up on the former occasion, from availing 
himself of the defence alleged in his plea. 

Without adopting the old maxim that estoppels 
are odious it is enough to say that the doctrine is 
not to be extended beyond what there is authority 
for (WILLIAMS, J.). ~LLOWLETT v. TARTE (1861), 10 
CG. BLN.S. 8135 8310. 5.0. P. 146; 9 W. RR. 868 ; 
142 K. RR. 673. 

Annotations: Distd. Humphrics v. Humphries, [1910] 2 
K. B. 531. Consd. Cooke v. Rickman, [1911] 2K. B. 1125. 
Refd. Jte Hilton, Jor p. March (1892), 67 L. T. 5945 Re 
South American & Mexican Co., l’x py. Bank of England, 
(1895) 1 Ch. 37. 

97. —PItf. brought an action against 
defts. for an injunction to restrain them from 
passing off goods alleged to be a colourable imita- 
tion of those of pltf.’s manufacture. Defts. made 
default in pleading, & the injunction was granted 
in due course. Later it appeared that a similar 
article to that complained of was being put upon 
the market by N., for whom defts. were acting as 
agents for sale. On a motion for attachment of 
defts. for breach of the injunction no direct 
evidence was forthcoming, & the case was rested 
on admissions by defts., which the ct. held to be 
insufficient, & on the fact that defts., having 
allowed judgment to go against them by default, 
were estopped from saying that the goods com- 








action pltf.'s case herein. —HAaRrrER 
we. CAMERON (1893), 2 B.C. Wh 864.—~ 
CAN 


8. -—— ——- Entent of estoppel— 
Must be found on face of judgmecnt.}--- 
A judgment by default may operate 
by estoppel: but the ground & extent 
of that estoppel must be found on the 
face of the judgment itself, & cannot 


be inferred or deduced from the in the 
pleadings of the party, who has DEVRSHANKAR v, 
obtained the judgment, where defi, J. L. R. 24 Bom. 
has said nothing, & has merely allowed t 

the judgment to go by defanit. 


Ikisnh LAND COMMISSION ¢v. RYAN, 
(1900] 2 1. R. 565.—IR. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) iv. 


98 i. General rule.}—A judgment by 
consent raises an estoppel just in the 
Bbalne Way as a judgment after the 
ct. has exercised a judicial discretion 
matter .—- LAKSHMISHANKAR 
VISHNURAM (1899), 
77.—IND. 

t. —-— Date of dissolution of partner- 
ship.|--Where in a partnership suit a 


ESTOPPEL. 


plained of were not an imitation of those of pitf.’s 
manufacture :—Held: in these circumstances an 
attachment could not issue.—RIPLEY v. ARTHUR 

(1902), 86 L. T. 735; 19 R. P. C. 448, C. A. 


iv. Judgment by Consent. 

98. General rule.] —It is a rule that when- 
ever a decree is entered by consent the merits 
after shall never be inquired into, unless there 
be an objection that the word consent be struck 
out of the order.—Norcorr v. Norcotrr (1702), 
2 Kq. Cas. Abr. 279; 22 KH. R. 236. 

99. -|—Where an action was brought on 
bonds, & a cognovit was given in the action, & 
judgment entered up for the principal & interest 
then due :--Held: it was not competent to the 
representatives of the obligor, at the distance of 
ten years afterwards, in a suit for the administra- 
tion of the obligor’s assets, to question the validity 
of the bonds on the ground of usury.—BERRINGTON 
v. EVANS (1831), You. 276; 159 HK. RR. 996. 
Annotations :—Mentd. Whitaker v. Wright (1843), 2 Hare, 

310; Taylor v. Taylor (1849), 8 Hure, 120. 

100. .|—After deft. had been arrested for 
£200 by an attorney, he applied to have pltf.’s 
bill taxed, which was ordered, upon the terms of 
pltf. being at liberty to sign judgment for the 
amount taxed, & deft. undertaking to pay that 
amount & the costs of the action; the master 
allowed upon taxation £149 only, but disallowed 
£60 actually expended by pltf. in preparing briefs, 
etc. in great haste by deft.’s direction :—/leld : 
deft. was estopped by the terms of the order from 
complaining of the arrest. 

The reference to the master was by consent, & 
it was upon condition that pltf. should sign 
judgment, & that deft. should pay the costs of 
the action. If deft. complained of the arrest, he 
ought before the order was made to have taken his 
stand, & required that provision should be made 
upon that subject (PARKE, 13.).—WATKINS v. 
Marion (1836), 1 M. & W. 722; 5 Dowl. 178; 
2 Gale, 120; Tyr. & Gr. 1023; 5 L. J. x. 247; 
150 K. RR. 624. 

101. ——--.|--Defts. to a suit by a patentee for 
infringement are not estopped from denying the 
novelty of the patent by the fact that some of 
them, against whom the same pltf. had formerly 
brought an action for infringement of the same 
patent, had allowed him to sign judgment before 
any declaration was filed.—GOUCHER v. CLAYTON 
(1865), 5 New Rep. 360; 34 L. J. Ch. 289; 11 
L. IT. 7323 11 Jur. N.S. 107; 18 W. R. 336. 
Annotation :—Refd. dt May (1883), 25 Ch. D. 231. 

102. - -|—(1) The dismissal of a bill by 
consent, as well as adversely, is a bar to a second 
suit for the same object, & deft. may avail himself 
of this defence by a motion to stay proceedings, 
or, semble, by a motion to take the bill off the file. 

(2) If a pltf.’s consent to an order effecting a 
compromise has been obtained by fraud, his proper 
course is to move to have the order annulled before 
the judge who made it.—PARKER v. SIMPSON 
(1869), 18 W. R. 204. 











deft. has consented to a decree de- 
claring the purtnership dissolved as 
from a cortain date, he is estopped from 
showing that the partnership was 
dissolved before that) date.—Connor 
v. MCKAY (1882), 1 N. 4 L. RC. A.W 
169.—N.Z. 


a. Distinction between consent decree 
& agreement of parties.}-—The differ- 
ence betwecn a consent decree de- 
Claring the agreemont of parties, & 
the agreement of partics themselves, 
when the one or the other is sought 
to be afterwards enforced, goes no 


Part I]. 


103. .—A judgment by consent, or de- 
fault, is as effective as an estoppel between the 
parties as a judgment whereby the ct. exercises its 
mind on a contested case. An action was brought 
against a co. to recover an instalment of a debt 
alleged to be due under an agreement, the exist- 
ence of which was denied by the co. :—Held: that 
judgment by consent for pltfs. precluded the 
liquidator in the winding up of the co. from 
denying the existence of the agreement on a proof 
being sent in for the total amount due under the 
agreement.—Re SoutH AMERICAN & MEXICAN 
Co., Ex p. BANK OF EENGLAND, [1895] 1 Ch. 37; 
64 L. J. Ch. 189; 71 L. T. 504; 43 W. R. 131; 
117. L. R. 21; 39 Sol. Jo. 273 12 R. 1,0. A. 
ae ion :—Refd. Cooke v. Rickman (1911), 81 L. J. K. B. 


104. Consent order.|—The ct. has juris- 
diction to set aside a consent order upon any 
ground which would invalidate an agreement 
between the parties. 

A consent order, | agree, is an order; & so Jong 
as it stands it must be treated as such, & so long 
as it stands 1 think it is as good an estoppel as any 
other order (LINDLEY, L.J.).--HUDDERSFIELD 
BANKING Co., Lipp. v. LISTER (HENRY) & Son, 

i895] 2 Ch. 273; 64 L. J. Ch. 5233 72 

L. T. 708; 48 W. RR. 567; 389 Sol. Jo. 448; 12 

R. 331, C. A. 

Annotations :-—Consd. Ainsworth v. Wilding, [1896] 1 Ch. 
673. Reid. Wilding v. Sanderson, [1897] 2 Ch. 534. 
Mentd. Hobson v. Gorringe, [1897] 1 Ch. 182; Ellis 7. 
Glover & Hobson, [1908] 1 K. B. 388. 

105. Stay of proceedings.|—The lessors of pltf. 
brought three ejectments in the King’s Bench, for 
the recovery of the same premises. ‘Chat. ct. 
stayed the proceeding in two of the actions, both 
parties assenting, & the rule was drawn up accord- 
ingly. Another ejectment was afterwards brought 
in the Common Pleas, upon a different demise, 
but substantially for the same cause of action :— 
Held: procecdings must be stayed. 

I never saw so clear a case for the interposition 
of the ct. After the counsel on both sides have 
consented to the terms of a rule, an application 
is made to alter it, &, on being refused an attempt 
is made to evade it by bringing another action 
in this ct. (PARK, J.).-— DoE d. CARTHEW »v. 
BRENTON (1830), G Bing. 469; 4 Moo. & P. 186; 
8L. J. O.S. C. P. 143; 130 BE. R. 1361. 

Annotation :—Distd. Wade v. Simeon (1845), 1 C. B. 610. 
106. .|-—An action for a malicious arrest 

cannot be maintained where the former cause was 

terminated by a stet processus by the consent of 
the parties.--WILKINSON v. HOWEL (1830), Mood. 

& M. 495, N. P. 

Annotations :—Refd. Norrish v. Richards (1835), 3 Ad. & 
Bl. 733; Stoward v. Gromett (1859), 7 C. B. N.S. 191; 
Gilding v. Eyre (1861), 10 C. B. N.S. 592; Johnson v, 
Emerson (1871), I. R. 6 Exch. 329. 
107. Order not amounting to absolute 

stay.|--In an action by an indorsee against an 

indorser of a bill:—Held: it was no defence that 
pltf., before the commencement of the suit, had 
consented to a judge’s order, in an action against 
the drawer, that upon payment of the debt & 
costs within one month, all further proceedings 
should be stayed, & that unless such payment 
were so made, pltf. should be at liberty to sign 
final judgment; although the plea also stated 
that plitf. could have obtained such judgment 
before the expiration of the month; inasmuch as 

















further than this, that in the former 
case it would not be open to a party 
to question the accuracy of the decree, 
as expressing What at the time was the 
contract which had been made.— 

v. Hart GoviInpD (1906), 


EstorrPEL BY Matrer or RECORD. 


I. L. R. 31 Bom. 15.— IND. 


b. Agreement to 
action pending elsewhere. |\—-Where judg- 
ment in an action at law is entered 
up by consent for pltf., & by agreement 
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such order did not amount to an absolute stay of 
proceedings.— MICHAEL v. MYERS (1843), 6 Man. & 
G. 702; 1 Dow. & L. 792; 7 Scott, N. R. 444; 13 
L. J.C. P.14; 7 Jur. 1156; 1384 E. R. 1075. 
Annotations :-—Refd. Isaac v. Daniel (1846), 6 L. T. O. S. 
368. Mentd. Jones v. Jones (1847), 16 M. & W. 699. 
108. Quashing order of removal.| -- Where 
resps. consent to have their own order of removal 
quashed without communicating their reasons for 
doing so, either fo sessions or the opposite party, 
the judgment of sessions is conclusive against 
them, & they cannot afterwards be allowed to 
show that their order was quashed for a mere 
informality.—h. v. CiurRcH KNOWLE (INHABI- 
TANTS) (1837), 7 Ad. & El. 471; 2 Nev. & P. K. B. 


359; Nev. & P.M. C. 353; Will. Woll. & Dav. 
627; 71. J. M. 0. 4; 1 J. P. 248; 1 Jur. 841; 


112 K. R. 547. 
Annotations :—Refd. R. v. Landkey (1847), 9 Q. B. 905; 

ht. v. St. Peter’s, Droitwich (1847), 2 New Sess. Cas. 531. 
.|—See, further, Poor LAw. 

109. Order for trial of issue—Writ to sheriff 
not in conformity with order.|—Deft., appearing 
& consenting to an order for a writ to try the issue, 
two issued being joined, was held to be estopped 
from moving to set aside the writ, which directed 
the sheriff to try “ the issues,’’ although he ob- 
jected at the trial, that the writ) was not warranted 
by the order.—HUMBLESTONE v. WELHAM (1847), 
50. B. 1953; 10 lL. T. O.S. 164; 186 BE. R. 850. 

110. Judgment invalid —- Non-compliance with 
statutory formalities.|—(1) Where a judgment 
obtained by consent is void for non-compliance 
with Debtors Act, 1869 (c. 62), 8. 27, the ct. will 
refuse to grant leave to issue execution upon & in 
pursuance of R.S. C. Ord. 42, r. 23. 

(2) Deft. against whom the judgment is sought 
to be issued is not estopped from setting up the 
invalidity of the judgment merely on the ground 
that it had not been sct aside.—JONES v. JAGGAR 
(1886), 54 L. TT. 731, D.C. 

Annotation :—As to (1) Refd. Gowan’ v. Wright (1886), 18 

Q. B. D. 201. 





111. Judgment valid ex facle—-Facts ousting 
jurisdiction of court not set up.]|—RIVER RIBBLE 
JOINT COMMITYEE v. CrOSTON URBAN DiIstTRiIcY 
COUNCIL, No. 298, post. 

112. Judgment obtained on contract by cor- 
poration—-Contract ultra vires.]|—Where by con- 
tract, ex facie legal & regular, applt. co. purported 
to incur liability to resp. for railway construction 
in an amount which was in reality calculated to 
cover the amount of bonus & of price of issued 
shares payable by agreement between resp. & all 
the shareholders of the co. irrespective of either 
actual or estimated cost of construction :—Held : 
(1) the contract was wlira vires of the co.; (2) a 
consent judgment obtained on the contract de- 
claring resp.’s lien on the co.’s railway & other 
property, the question of ultra vires not having 
been raised either in the pleadings or on the facts 
stated, was of no greater validity than the contract. 

(3) In a suit by the co. to set aside the contract 
& judgment :—Held: they must be set aside on 
terms which were consented to.—-GREAT NORTH- 
WEsT CENTRAL Ry. Co. v. CHARLEsols, [1899] 
A.C. 114; 68 L. J.P. C. 25; 79 L. T. 35, P. O. 
Annotations :—As to (2) Refd. Islingt : 

7G 11900) 4 Gh, 605 ; Cullen to klwin Cropd), 20R eae 


490. Generally, Mentd. A.-G. for Canada v. Standard 
Trust Co. of Now York, [1911] A. C, 498, : 


the fruits of the judgment are to abide 
the result of an equity suit relating 
to the same subject-matter, such does 
not work an estoppel.—WaARD v. 
NATIONAL BANK oF NEW ZEALAND 
(1884), 3 N. Z. L. R. 33.—N.Z, 


L 2 


abide result of 
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Sect. 2.—What are matters of record: Sub-sect. 1, 
By (a) iv. & v.] 

Bie ies for relief against forfeiture—On pay- 
ment of costs in several actions for recovery of 
houses-—-Only one action necessary.]—Pltf. was 
the assignee of four Jeases, cach lease comprising 
a certain number of houses, & deft. was the assignee 
of four sub-leases of the houses. The leases & 
sub-Jeases contained the usual covenants by the 
lessees to repair. Deft. sub-let all the houses to 
weekly tenants. The houses becoming out of 
repair, the original lessor served notices on pltf. 
requiring him to repair, & pltf. served similar 
notices on deft. The object of pltf. in serving 
the notices & in bringing the subsequent actions 
was to have the repairs to the houses executed & 
not to recover possession thereof. Pltf. subse- 
quently brought four actions against all the weekly 
tenants to recover possession of the houses com- 
prised in the four sub-leases respectively, & served 
acopy of the writ upon each of the tenants. Deft. 
obtained leave to defend as landlord, &, the repairs 
having been executed, an order was made by con- 
sent in each action giving deft. relief from for- 
feiture, & staying all further proceedings, deft. 
to pav to pltf. his costs of the action as between 
solr. & client. Upon taxation, the master allowed 
the costs of the four actions :---Held: the object 
of the action being to enforce execution of the 
repairs & not to recover possession of the houses, 
it was only necessary to sue deft. ; but deft. having 
by the consent orders in which he agreed to pay 
the costs of each action, precluded himself from 
setting up that only one action was necessary, & 
must pay the costs of each action.—GEEN v. 
Herring, [1905] 1 K. B. 152; 74 1. J. K. B. 62 ; 
538 W. RR. 826; 21 T. L. R. 935 sub nom. GEEN v. 
HERRING, GEEN v. MACKINTOCK, GEEN v. HuM- 
PHRIES, GEEN v. FAGG, 92 L. T. 387, C. A. 

In matrimonial causes.|—-See ILUSBAND & WIFE. 

Compromise.|—See Sub-sect. 1, 13. (a) v., post. 

Discontinuing proceedings.] -— Sce Sub-sect. 1, 
B. (a) i., ante. 

Dismissing proceedings.|—-Sce Sub-sect. 1, B. 
(a) li, ante. 

Withdrawal of juror by consent.| —Sce 
sect. 1, B. (a) vil., post. 

Setting aside consent judgments.|—See JupG- 
MENTS. 


Sub- 


Vv. On Compromise of Proceedings. 


114. General rule.|.—A decree obtained by 
arrangement between the contending parties, the 
ct. bestowing no judicial examination on the 
merits of the question, can never be res judicata.— 
ca v. ROBERTSON (1867), L. R. 1 Sc. & Div. 


Annotation :—Expld. Re South American & Mexican Co., 
Ivx p. Bank of England, [1895] 1 Ch. 37. 


115. Obtained by fraud.]|—PanrkeEr v. SIMPSON, 
No. 102, ante. 

116. Whether conclusive on third partles— 
Absent voluntarily.) —The general principle is 
that where a person has had full notice, & has had 
the opportunity of taking part in the suit, he will 


ESTOPPEL. 


be bound by its decision ; but he will not be bound 
by a compromise into which the parties to the suit 
may enter. 

A., one of the next of kin, was aware that the 
validity of the will was contested in a suit between 
the exor. & her sister. The suit was compromised 
at the trial, & the will pronounced for :—Held : 
A. was not precluded by the compromise from 
calling in the probate & putting the exor. again 
on proof of the will.—-WyTCHERLEY v. ANDREWS 
(1871), L. Ro 2 P. & D. 827; 401. J.P. & M. 57; 
25 L. T. 184; 35 J. P. 5525 19 W. R. 1015. 
Annotations :—Consd. Young v. Holloway, [1895] DP. 87; 

Re King, Jackson v. A.-G., [1917] 2 Ch. 420, efd. fe 

Lart, Wilkinson v. Blades, [1896] 2 Ch. 788; Birch v. 

Birch, [1902] BP. 62. 

In legal proceedings in reference to 
charities..—Sce CHARITIES, Vol. VIIL, p. 401, 
Nos. 2299-2302. 

117. Made in ignorance of facts.|—-Deft. pur- 
chased, through his broker, 300 shares in a joint- 
stock co., & gave directions that they should be 
transferred into the name of his son, G. On the 
same day pltf. instructed his broker to sell 100 
shares in the co., & they were bought by deft.’s 
broker, on his account, through a jobber in the 
ordinary way, & were transferred to G., & were 
registered in his name. At that time CG. was an 
infant, of which fact pltf. was not aware. Soon 
afterwards the co. was wound up voluntarily, & G. 
then brought an action by his father, as next friend, 
against plitf., who was an auditor of the co., 
charging him with fraud in selling the shares, 
knowing that the co. was in an insolvent condition, 
& claiming damages. The action was compro- 
mised on the terms that all charges of fraud should 
be withdrawn, & that the purchase-money should 
be repaid to G. The liquidators, on discovering 
that G. was an infant, substituted the name of 
pltf. for his as a contributory of the co. Pitf. 
then filed a bill against deft., charging that he was 
the real purchaser of the shares, & that pltf. was 
not aware of that fact when he entered into the 
compromise with G., & claiming to be indemnified 
by deft. against all loss in respect of the tran- 
saction:—Held: the compromise was an effectual 
bar to pltf.’s claim to relief, & the fact of his 
ignorance that deft. was the real owner of the 
shares was immaterial.—MAYNARD v. HWATON 
(1874), 9 Ch. App. 414; 43 L. J. Ch. 641; 30 
L. T. 2413 22 W. R. 457, L. CO. & L. IS. 

118. .|——-Compromise of an action brought 
by one partner against his co-partner to set aside 
a sale of his share in the partnership business, on 
the ground that certain partnership assets had 
been undisclosed at the time of the sale :—Held : 
a bar to a subsequent action brought by reason 
of the alleged discovery that further partner- 
ship assets had been undisclosed, pltf. having 
deliberately made his election whereby he was 
bound.—Law v. Law, [1905] 1 Ch. 140; 21 
T. L. R. 102; sub nom. Re LAw, Law v. Law, 74 
L. J. Ch. 169; 92 L. T. 1; 53 W. R. 227; 49 
Sol. Jo. 118, C. A. 

119. Made in respect of doubtful rights.|— 
Testator bequeathed the residue of his estate to 











PART II. SECT. 2, SUB-SECT, 1.—- 
B. (a) v. 


114i. General rule.|-——A compromise, 
whether embodied in a judgment of 
the ct. or extra-judicial, has the effect 
of res judicata, & is an absolute defence 
to an action on the original cause of 
action.—CACHALIA t. HARBERER & Co, 
(1905), T. S. 447.—S. AF. 

c. Whether conclusive on — third 
parties.|—A person, although cited 
tu see procecdings, is not estopped by 


judgment therein as the result of a 
compromise to which he was not a 
party & of which he knew nothing.— 
hitters v. MALCOLM, [1902] 2 I. R. 


d. -+-In an action of de- 
clarator of public right of way, a 
verdict obtained by the pursuers was 
set aside by the ct. & a new trial was 
granted. ‘hereafter pursuers agreed 
to defenders obtaining decree of 
absolvitor, on defenders agreeing to 





take a certain sum in full of expenses. 
In a second action raised by other 
pursuers against defenders, concluding 
for declarator of the saine right of 
way :—Held: the decree of absolvitor 
in the former action having been the 
result of a compromise, could not 
support a plea of res judicata,— 
JENKINS wv. ROBERTSON (1867), 5 
Macph. ee of Sess.) 27; 39 Sc. Jur. 
3384 (H. L.).—SCOT. 


119i. Made in respect of doubtful 
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his daughter ‘if & when she shall attain the age 
of 25 years or marry under that age, the same to 
be bound with fidci-commissum so that my daughter 
may enjoy the... annual income thereof... 
solely for her use & benefit, & after her death the 
said residue shall be paid & belong to her child or 
children.”” The daughter brought an action 
against the exors. for an account & to recover 
certain sums alleged to have been improperly 
paid by them, but this action was compromised. 
She afterwards married, & a second action was 
brought against the exors. on behalf of her children: 
—ffeld: (1) the residuary gift could not be treated 
as a trust, but that there was nothing in the will 
which could be construed as debarring the 
daughter from the inheritance as the heir by 
birth of testator until she attained 25 or married, 
& after that time as the heir burdened with a 
fidei-commissum ; (2) where a fidei-commissum is 
conditional, the fidei-commissary may be bound 
by a compromise made by the fiduciary, if he 
acts bound fide in respect of a doubtful right, as 
long as such compromise does not effect an 
alienation of property, the children were bound 
by the compromise entered into in the former 
action, & the second action was not maintainable. 
—-DE MONTMORT v. BROERS (1887), 13 App. Cas. 
149; 571.5. P. 0.473 58 1. 1. 198, P. CG. 
Annotation :-—Generally, Mentd. Farnum v. British Guiana, 
Adininistrator-General, Willems v. British Guiana, 
Administrater-General (1889), 14 App. Cas. 651. 
120. Matters not raised in suit.|—-In 1874 A. 
settled certain funds upon trust for himself for 
life, & after his death upon trust as to one-fifth 
for W. & his children. By the settlement A. 
reserved to himself for life the power to direct the 
investments of the trust funds as though he were 
absolute owner; & after his death the trustees 
were empowered to invest the trust funds upon 
freehold, leasehold or chattel real securities ‘“ in- 
cluding cquitable mtges. by a deposit’? with the 


rights.|—Versons doubting their rights, 


convey to 7), :-—-Jleld : 
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usual power to vary investments. ‘The settle- 
ment also contained the usual power to invest in 
the purchase of freeholds or long leaseholds. In 
1877 A. died, & at that time £6,400, part of the 
trust funds, stood invested on second mtge. of 
certain freeholds & leaseholds, S. being the 
mtgor. In 1878 S. became financially embarrassed 
& foreclosure or sale by the first mtgces. was 1m- 
minent, which would have resulted in the total 
loss of the £6,400 & thereupon the trustees, acting 
bond fide & with a view to save the trust estate, 
purchased of S. his equity of redemption for 
£2,000. In 1879 L., a beneficiary, commenced an 
action against the trustees & W., alleging improper 
investments & claiming administration & accounts 
on the footing of wilful default. The trustees in 
their answers to interrogatories set out clearly 
the circumstances attending the purchase of the 
equity of redemption. In 1880 the usual judgment 
for administration was obtained including an 
inquiry as to the improper investments. In 1881, 
before the chief clerk made his certificate a com- 
promise of the action was sanctioned by the ct. 
on petition, to which all partics interested, in- 
cluding W.’s children, were parties, under which 
1.’s share of the trust estate was raised & paid 
out to her & all further proceedings in the action 
were stayed. The petition did not refer to the 
alleged breaches of trust. In Apr. 1888, W.’s 
children commenced an action against the same 
trustees alleging that the purchase of the equity of 
redemption was a breach of trust & claiming 
usual relief. Defts. denied the breach of trust & 
asserted that under the circumstances the pur- 
chase was prudent & proper. They also pleaded 
the order of compromise in the first action in bar 
of pltf’s claim :—-Held: (1) the purchase of the 
equity of redemption was an unauthorised invest- 
ment & a breach of trust; (2) the compromise 
was not a bar to pltf.’s claim, the breach of trust 
not having been by negligence, inadvertence, or 


pltfs. having Pitf. became lessee of land in England, 


& compromising, are bound by such 
COMmpLronise,—BURKE v, CROSBLIE 
(1811), 1 Ball. & 3. 504.—IR. 

120 i. ALatters not raised in suit.|— 
When deft. in ejectment, pending the 
proceedings, entered into an agreement, 
subsequent to the service of the 
ejectment, with the agent of the lessor 
of pltf., to give a consent for judgment 
With a stay of execution, & that he 
should have the crops; in an action 
of trespass for mesne rates :—lleld : 
this agreement did not preclude pltt, 
from = recovering nominal damages 
for the trespass antecedent to the 
dute of the agreeoment.—BALDWIN. v. 

(£849), L in. Jur. 215. --IR. 


e. Compromise after judgment.| -- 
Where a fi. fa, goods was placed in a 
sheriff’s hands & a levy mude, but 
plitf. afterwards compromised with 
deft., receiving payment by instal- 
ments, but giving no directions to the 
sheriff to dischurge deft.’s property :— 
Held: on ow return of nulla bona 
several months afterwards, when deft. 
had ubsconded without satisfying the 
balance of the debt, plitf. could) not 
suc for a false return, us he was pre- 
cluded by his arrangement with deft.-— 
HVERARGHIM t. LEONARD (1833), 3 
QO. S. 121.—-CAN. 

f{. Contract for sale of  land— 
Substitution of new ugrecment,| --Pitfs. 
went into possession of land under an 
agreement under seal to purchase from 
defts. An action of trespass was 
brought against them by DPD. who was 
in possession under a prior agreement 
of a similar character. On tho trial 
of the action pitfs. agreed to relinquish 
their claim on being paid the amount 
of their deposit, & defts. agrecd tu 


becoine parties to Chis wzreement were 
estopped = from claiming damuges 
against defts. on account of their 
failure to carry out their agreement 
to convey to pltfs.—-WEeNTZeLL  v. 
toss (1897), 30 N.S. Ik. 136.-—-CAN. 


g. Document imperfectly drawn — 
Inference of compromise clear.j—The 
aucestors of pitf., & deft. recenved a 
joint grant of land froin the Crown, & 
occupied different parts of the land 
us tenants in common. N. gave a 
deed to his brother A. of bis right & 
title in the whole grant, but remained 
in possession of the land occupied 
by him, as before. A controversy 
which arose subsequently was settled 
by the heirs of A. conveying to N. 
one portion of the land, & N.exeeuting 
to the heirs of A. what was intended 
as #& release & quit-claim of all his 
interest in the other portion of the 
land, including that in question : -- 
Held: although the release was badly 
drawn & failed to express in clear & 
distinct terms the nature of the 
transaction between the parties, as 
this was the clear inference to be drawn 
from the documentury evidence & the 
surrounding circumstances, tho ct. 
would give effect to it—McCQUEEN vv. 
MCQUEEN (1907), 42 N.S. LR. 253; 
4 Kk. L. 1. 310.—CAN. 

h. Compromise out of — court.J— 
Where a previous action rogarding a 
right of way had been colupromised 
out of ct. between the parties them- 
selves there is no estoppel.—SMITH v, 
MAcGILLIVRAY (1908), 5 Ek. L. Wt. 561, 


k. Assignee of lease under covenant 
to indemnify lessee—E stopped by arrange- 
ment made by Icssee in good faith.J— 


& after some years he assigned the 
balance of the term to deft., who 
assumed covenants contained in the 
lease for maintenance & repair, & 
undertook to indemnify pltf. At the 
expiration of the lease the lessor 
demanded froin deft. £486 in respect 
of dilapidations, which deft. disputed, 
while admitting liability for £75. The 
lessor then demanded payment from 
pitf., who settled the claim by pay- 
Ing £450, & demanded indernit 

from deft., who had Iecft EHngland. 
Pitf. sued deft. & obtained a judgment 
by default in Kngland, the writ being 
served in Minnesota, U.S.A. Deft. 
ultimately resided in Manitoba, where 
pitf. sucd him on theEnglish Judgment. 
On the facts:—Neld: deft. ostopped 
from disputing the settlement nade by 
pitf., & his own obligation to indemnify. 
----MARSHALL UV. HouGaron, |1922) 3 
W.W.R. 65; 68 DD. L. RR. 308; affd., 
33 Man. L. RK. 166.—CAN. 


1. Agreement as to mode of execu 
tion of decree-——Kxecution of  agree- 
nent ag a deeree.|—The parties to a 
decree agreed as regards the mode 
of payment & the interest payable. 
For many years such agreement was 
exccuted as a ducrec, without objection 
being taken by tho judgment-debtor : 
—Held: the Judgment-debtor was not 
by reason that ho had submitted to the 
exccution of such agreement as u 
deerce, estopped from objecting to its 
continued execution as a decree.—~ 
STOWELL v. BILLINGs (1876), L. L. Ik. 2 
All. 250.——IND. 


m. Yest for delerminins whether 
there ig an cstuppel.j}—The test for 
determining whother there is an 
cstoppel in any particular case in 
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Sect. 2.—What are matters of record: Sub-sect. 1, 
B, (a) v., vi., vit., vita, 12. & 2] 

accident omitted to be brought before the ct. on 

the hearing of the petition —-WORMAN v. WORMAN 

(1889), 48 Ch. D. 296; 61 L. T. 637; 38 W. R. 

442, 


121. ———.]—-CLOUTTE v. StToreEy, No. 271, post. 
.|—See, generally, Sect. 3, sub-sect. 1, B. 
(d), (e), post. . 
Validity of compromise— By barrister.|—-Sce 
Barnisters, Vol. JII., pp. 339-345. 
-—— By solicitor.|—See, generally, SOLICITORS. 





vi. Nonsuit. 


122, General rule.|—A pltf. cannot now elect 
to be nonsuited ; if he offers no evidence at the 
trial deft. is entitled to a verdict. 

The sole question on this appeal is whether the 
old system by which a pltf. at his own election 
could lose his writ, as it was said, & at his election 
bring another action for the same cause, is still a 
system which exists in our law. Iam very clearly 
of opinion that it does not. Our whole system 
has been changed, & the reason why the word 
““nonsuit ”’ itself is not now to be found in the 
rules is that it was determined that the power of a 
pltf. at the common law to claim a nonsuit, or 
pltf. in equity to dismiss his bill at his own option, 
should no longer be permitted, & it is probable 
that the word ‘‘ discontinuance ’’ was supposed 
to apply to both forms of procedure both at 
common law & in equity. Accordingly by 
R. 8. C., Ord. 26, r. 1, the only mode by which a 
pltf. can submit to defeat is under that Ord., 
unless he allows the proceedings to go on until the 
verdict is recorded against him (LORD HALSBUKY, 
C.).—-Fox v. Star Newspaper Co., [1900] A. ©. 
19; 69 L. J. Q. B. 117; 81 L. T. 5625; 48 W. R. 
321; 16 'T. L. R. 97; 44 Sol. Jo. 116, UL. 

123. Failure of process—By negligence of court 
or of party.|—ANoN. (1311), Sel. Soc. Y. B., 
Vol. VL, p. 193. 

_ 124, Election to be nonsuited.|—PippLy v. 
Comyn (1309), Sel. Soc. Y. B., Vol. I., pp. 11, 13. 

Default of appearance.|—See No. 90, ante. 

126. After verdict for defendant.j— After ver- 
dict found for deft., the ct. will, in its discretion, 
order a nonsuit to be entered, in order that pltf. 
may not be precluded from bringing another 
action.— HopGSON v. ForsTER (1822), 1 B. & CG. 
110; 2 Dow. & Ry. K. B. 2213; 107 E.R. 42. 

In county court.)—See Counry Courts, Vol. 
ae pp. 505, 506, 507-510, Nos. 562, 564, 574—- 

Setting aside nonsult.]—See JUDGMENTS. 


vil. On Withdrawal of Juror. 


126. By consent of parties.]|—The withdrawing 
a juror by consent of the parties is no bar to a 
future suit on the same cause of action.—SANDER- 
SON v. Nuesron (1826), Ry. & M. 402, N. P. 
eee aan :—Expld. Gibbs v. Ralph (1845), 14 M. & W. 


127, ———.|—Where judgment passed for pltf., 
on a demurrer to one plea, & the cause was taken 
down for trial upon another, & a juror was then 





consequence of a decree passed on a 
compromise is whether the parties 
decided for thomselves the particular 
matter in dispute by the colupromise 
& the matter was expressly embodied 
in the decree of tho ct. Passed on 
the compromise or was it necessurily 
involved in, or was it the basis of 
what was embodied in tho decree. 
VENKATA PERUMAL (RAJA BawaAvur) 
v. THATA 








SAMY CHETYY (1911), 3 8 





) i. L. R. 35 Mad. 75.—IND. 


n. Defamatory statements mudc in 
compromised action—Compromise no 
bar to action for damages.}—An action 
of damages in respect of defamatory 
statements made on record in an 
action is not barred by a compromise 
of the action.—BgELL v. 
MORRISON (1866), 38 So. Jur. 211; 


h. Dig. 1618; 3 Macph. 


ESTOPPEL. 


withdrawn by consent:—Held: pltf. could not 

obtain the costs of the demurrer. ae 

The parties having withdrawn a juror it is the 
same as if no trial at all had taken place. Either 
pitf. or deft. may go down to trial again (COLE- 
RIDGE, J.)—BURDON v. FLOWER (1839), 7 Dowl. 
786; 4 Jur. 317. 

Annotations :—Consd. Dunston v. Paterson (1859), 5 C. B: 
N. S. 267. Expld. Thomas v. Exeter Flying Post Co- 
(1887), 18 Q. B. D. 822. Refd. Beutley-v. Dawes (1854), 
10 Exch. 347. 

128. .|—Where, upon the trial of a cause, a 
juror is withdrawn by consent of counscl, if pltf. 
afterwards bring another action for the same 
cause, the ct. will stay the proceedings.—-GIBBs v. 
RaupeH (1845), 14 M. & W. 804; 15 L. J. Ex. 7; 
153 E. IR. 701. 

Annotation :—Expld. Thomas v. Exeter Flying Post Co. 
(1887), 18 Q. B. D. 822. 

129. ——.|—A ct. has power to discharge, by 
consent, a jury from giving a verdict upon any of 
the issues in a case; & where the jury has been 
discharged, & the record does not show that it 
was done without consent, the discharge must be 
taken to be regular, & cannot be made the ground. 
of error.—Scorr v. BENNETT (1871), L. R. 5 H. L. 
231; 20 W. R. 686, H. L. 

130. -J-~The withdrawal of a juror upon 
terms is not necessarily the final determination of 
an action; & if there be a substantial breach by 
one of the parties of the terms upon which the 
juror was withdrawn, the ct. before whom the case 
came for trial has jurisdiction to re-try the action. 
—TioMAS v. EXETER FLYING Post Co. (1887), 18 
Q. B.D. 822; 56 L. J. Q. B. 3138; 56 L. 7. 361 ; 
35 W. BR. 5043 38 T. LR. 515, D.C. 

131. —---- Consent subsequently withdrawn.|--— 
An action of trespass to land was sent for trial to a 
county ct. under 30 & 31 Vict. c. 142, 5.10. The 
cause came on for trial before a jury, but before 
the trial was completed the parties agreed that a 
juror should be withdrawn & that the judge should 
say what should be done between them. At the 
next meeting of the ct., the judge was ready to 
pronounce his opinion, but deft., without assigning 
any reason, withdrew his consent, & the judge 
consequently did not give any decision :—Held : 
the withdrawal of a juror had not put an end to 
the action, because deft. had not performed his 
part of the arrangement under which pltf. con- 
sented to such withdrawal; & the ct. made 
absolute a rule calling upon the judge of the 
county ct. to appoint a day for a rehearing.-~- 
NorkBuRN v. HILuIAM (1870), L. R. 5 C. P2129; 39 
L. J.C. P. 183; 22 L. T. 67. 

Annotation :—Expld. Thomas v. Exeter Flying Post Co. 
(1887), 18 Q. KB. D. 822. 


132. At suggestion of judge.|-—Whiere at the trial 
of an action the judge suggests the withdrawal of a 
juror, & pitf. acts on the suggestion, the ct. will 
stay the proceedings in a second action commenced 
by same pltf. for the same cause, even where on the 
first occasion he conducted the case in person.— 
Moscati v. Lawson (1835), 4 Ad. & El. 331; 7 
C. & P. 35,n.3; 1 Har. & W. 572; 111 E.R. 811. 
Annotations :—Consd. Hurrics v. Thomas (1836), 2 M. & W. 

32. Mentd. Doe d. Bennett v. Hale (1850), 15 Q. B. 171. 
See, generally, JURIES. 
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PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) vi. 


0. Whether bar to fresh actton~ 
On same facts.J}—A judginent of non- 
Buit is no bar to the right of pitf. to 
bring a fresh action upon the same 
facts.—POWELL v. HAkcOURT (1886), 
5 N. ZL. L. R. 249.—-N.Z. 


eae & 
(Ct. of 


Parr LI. -Esropret By Marrer oF RECORD. 


Consent judgments generally, see Sub-sect. 1, B. 
(a) iv., ante. 


viil. Effect of Appeal. 

133. General rule.|—When the word “ final”? 
is used, as I think it is in some authorities with 
reference to judgments, that does not mean, I 
apprehend, a judgment which is not open to appeal, 
but merely “‘ final ’’ as opposed to “ interlocutory.”’ 
A judgment is, in my opinion, not the less an 
estoppel between the parties to the action because 
it may be reversed on appeal (COZENS-HARDY, 
L.J.).—HuntTLy (MARCHIONESS) v. GASKELL, [1905] 
as reported in 2 Ch. 656; 75 L. J. Ch. 66; 93 
L. T. 785 ; 22 'T. L. R. 20, C. A. 

134. Appeal pending.|—Trespass for mesne 
profits between July 10, 1826, & commencement 
of the suit. Pleas, that pltf. was not possessed 
of the premises modo et forma; that the premises 
were the soil & freehold of deft. during all the 
time, etc. Keplication, by way of estoppel, to 
cach plea, that, after July 10, 1826, pltf. com- 
menced an action of ejectment for recovery of the 
same premises on a demise laid July 10, 1826, for 
fourteen years, & a demise laid Dec. 26, 1831, for 
seven years, & an ouster on Dec. 27, 1831, & had 
judgment to recover his terms; concluding with 
a prayer of judgment if deft. ought, during the 
terms, to be admitted, etc.:—Held: (1) the 
replication was good ; (2) a rejoinder, stating that 
no writ of execution was ever issued nor had pltf. 
ever had possession of the premises, but that a 
writ of error upon the judgment was still pending 
& undetermined, was bad.—DoE v. WrigHt 
(1839), 10 Ad. & KI. 763; 2 Per. & Dav. 672 ; 
113 1. R. 289. 

«<Lnnotations ;--As to (1) Consd. Doo v. Wellaman (1848), 2 
iixch. 368 ; Bather v. Brayne hare 7G. 8.815; Wilkin- 
son v. Kirby (185+), 15 ©. B. 430. Refd. Krooman v. 
Cooke (1848), 2 Exch. 654; Waters v. Waters (1848), 
2 De G. & Sin. 591; Litchfleld v. Ready (1850), 5 Exch. 
939; Doo v. Challis (1851), 17 Q. B. 166; Matthow v. 
Osborne (1853), 13 C. B. 919; Feversham vo. Kmerson 
(1855), 11 Exch. 385. As lo (2) Refd. Burnaby v. Earle 


(1874), L. KR. 9 Q. B. 490. Generally, Mentd. Ryan v. 
Clark (1849), 14 Q. B. 65. 
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135. ——.]—HunrLy (MARCHIONESS) v. GAs- 
KELL, No. 133, ante. 

136. Abortive appeal—— Appeal dismissed on 
technical grounds.|—L., a pauper, was by order 
of two justices on Mar. 3, 1896, adjudged to be 
last legally settled in the parish of M. in the 
U. Union. The guardians of the U. Union 
appealed to quarter sessions against the said 
justices’ order, but the appeal was dismissed on 
technical grounds & the order was confirmed. 
L. subsequently became chargeable to the W. 
Union as a lunatic, & an order of justices was 
obtained on Nov. 13, 1903, against the U. Union, 
the grounds of which order set up the before- 
mentioned order of Mar. 3, 1896:—Held: an 
abortive appeal against an order of removal not 
heard on its merits does not aftect) the order so 
as to rob it of its in rem effect.-—UXBRIDGE 
UNION v. WINCHESTER UNION (1904), 91 L. T. 
5633; 21. G. R. 969, D.C. 

Foreign judgment.]—See OConriicr of Laws, 
Vol. XI, p. 454, Nos. 1106-1108, 1112. 


ix. Irregular Judgments. 
Conclusive - Until set aside.|—Sce Nos. 45, 46, 
ante. 
Setting aside judgments, see JUDGMENTS. 
Foreign judgments.|—See CONFLICT 
oF Laws, Vol. XI., pp. 463, 464, Nos. 1103, 11904. 








x. Other Judgments. 


137. Judgment not given on merits —— In- 
sufficiency of pleading.|—If A. brings an action of 
covenant against B. & a special verdict is found, 
but upon the perusal of the declaration a fault 
therein appears, this judgment shall not be a bar 
in another action; because special & not given 
upon the verdict, but upon the insufficiency of the 
declaration; otherwise it had been, if given 
generally, for it should have been intended upon 
the verdict & merits of the cause.—IALES v. 
LAMBERT (1650), 2 Ilale, P. C. 3938. 


PART II. SECT. 2, SUB-SECT. 1.—- 
B. (a) viii. 

p. Jppeal pending--Kffect of deci- 
sion of lower court.J-——A former judg- 
mount by a ct. of Competent Juris- 
diclion upon the same cause of action 
is conclusion between the same partics 
in a subsequent suit brought in another 
ct., notwithstanding the pendency of 
an appeal against  it.-BULKIRAM 
NATHUURAM 1 GUJARAT MERCANTILE 
ASSOCN., Tp. (1867), 4 Bom. A. CO. 
81.—IND. 





. q. -~ -4)--A judgment liable 
to appeal or under appeal is only 
a provisional & not a definitive or 
final adjudication, & cannot opevrate 
as res judicata during the interval 
preceding the appeal or the interval 
preceding the decision of the appeul.— 
BALKISHAN ©. KISHAN LAL (1888), 
f. L. Lt. it All. 148.---IND. 


reo-- + —— [ssune not decided 
th appeal.) —When the judgment of 
av ct. of first instance upon a particular 
issue is appealed against, that jude- 
ment ccases to be res judicata, & 
becomes res sub judice; & if tho 
appellate ct. declines to decide that 
issue, & disposes of the case on other 
grounds, the judgment of the first ct. 
upon that issue is no more a bar to 
a future suit than it would be if that 
judgment had been reversed by the 
ct. of ao ara {LVARU tv. NILVARU 
(1881), I. lL. R. 6 Bom. 110.—IND. 


6. Abortive appeal — Appel with- 
drawn.|—In a suit brought against 
her husband’s nephew, a Hindu widow 
alloged that certain proporty was her 


husband’s separate property. Tho ct. 
held that the property was joint pro- 
perty. The widow appealed, but gub- 
sequently withdrew the appeal. On 
the widow’s death, the nephew filed 
the present suit to recover possession 
of the property from the daughter, 
who resisted the claim on the ground 
that the decision in the first suit was 
not binding on her:--/leld: (1) the 
first decree operated us res judicata 
against deft., inasmuch as it was a 
decree against the widow as repre- 
senting her husband’s estate ; (2) the 
withdrawal of the appeal by the widow 
was not sufficient to deprive the decree 
of its operative character in law.— 
GHCLABHAL v. Bat JAVER (1912), 
I. L. R. 37 Bom. 172.—IND 


t. Judgment in appeal——Effect of.) 
---Where the High ct. confirins on 
appeal the decree of a subordinate ct., 
sich confirmation leaves the decree 
of the High ct. as the only decree 
which exists for the purpose of exccu- 
tion, & the decree of the lower et. 
becomes incorporated with it.--NAN- 
CHAND © Virdu (1894), I. b. RR. 19 
Bom. 258.—-IND. 


a. —-—.}—An appellate judg- 
Inent operates by way of estoppel as 
regards all findings of the lower ct., 
which though not referred to in it, are 
nocossary to make the appellate 
decree possible only on such findings.— 
NARAYANAN CHETTY t. KANNAMMAL 
ae (1905), 1. L. R. 28 Mad. 338. -—- 





b. Cross decrees — Appeal _— from 
one decrec—Deerce not appealed from 


no bar to decision of appeal.J—-Where 
cross-suilts between tho samo parties 
on the suipe facts were tried togethor 
& judgment was given on the same day, 
but separate decrees were passed & an 
appeal was preferred against one of 
the decrees alone :—H{[eld; the deeree 
unappedled did not operate as a 
bar under Civil Procedure Code, 8. 13, 
so as to preclude the appellate ct. 
from dealing with the decree appealed 
against. Tho doctrine of res judicata 
bas no application when the very 
object of the appeal is to get rid of 
the decision, which is pleaded in bar. -- 
PANCHANANDA VELAN UV. VAITHINATHA 
een (1905), I. L. R. 29 Mad. 333. 


Cc. ——.J—-From the 
decreo in a suit for adjustment of 
accounts both parties appealed. Both 
appeals wore decided by one & the 
sang judgment. Two decrees were 
framed ; but those were in substance 
identical. Pitt. appealed from the 
decree in one appeal only :—/leld : his 
appeal was not barred by reason of his 
not having appealed also from tho 
decree in the other appeal.—_—-DaMODAR 
DAS v. SHKORAM Das (1907), I. LL. R 
29 All. 730.-~-IND. 


ad. Reversal or suspension of decree 
on appeal—Money paid under decree 
recoverable.|\—-Money recovered under 
a decrey cannot be recovered back in 
a frosh suit while the decree under 
which it was recovered remains in force ; 
if the decree has becn reversed or 
suspended the money paid is recover- 
able.—NAGANNA v. VENKATAPPAYYA 
(1923), I. L. Rk. 46 Mad. 895.—IND. 
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Secl. 2. —What arc matters of record: Sub-sect. 1, 
By (a) a. & (b) i. & i2| 


138. -—— .J—A former judgment against 
pltf. is no bar to a second action for the same cause, 
if it appears on the record to have been given for 
the insufficiency of the declaration, although 
erroncously entered as if he had been barred by the 
plea.—SKEDWIN v. LAMPEN (1675), Freem. K. B. 
198; 89 E.R.141; subsom. LAMPEN v. KEDGEWIN, 
1 Mod. Rep. 207; sub nom. Roza v. LAMPEN, 2 
Mod. Rep. 42. 


Annotations :—Refd. Hustler v. Raines 1695), 2 J.ut. 1414; 
Hitchin v. Campbell (1772), 2 Wm. BL. 827. 


139. -.---— Want of evidence.|—Vlea of a 
former suit. & decree signed & enrolled in the Ct. 
of Ch.. in respect to the same matters, allowed, 
though the bill in the Ct. of Ch. was dismissed, not 
on the merits, but for want of evidence.—J ONES vt. 
NIXON (1831), You. 359; 159 EK. R. 1082. 
CONG eee Hall «. Hall & Richardson (1879), 27 

. - OV. 


140. —_— ----— Absence of principal witness — 
Adjournment proper course.|—-(1) In an action 
by a wife for arrears of an annuity the husband 
claimed that the deed of separation under which 
the annuity was payable should be cancelled 
having, as he alleged, been obtained by fraudulent 
concealment of the previous adultery of the wife 
with F. No particulars of acts of adultery were 
pleaded. The judge found that the adultery was 
not proved. In a subsequent action for further 
arrears the husband raised the same plea, again 
giving no particulars of acts of adultery. It was 
stated by counsel & on affidavit that fresh alleged 
acts of adultery with F., also committed before 
the execution of the deed, but discovered since 
the first action, would be relied on. ‘The county 
ct. judge, without hearing evidence, held that the 
issue of adultery was res judicata, & refused to try 
it}: —Held > inasmuch as the issue in the first action 
was, in the absence of particulars of adultery, such 
acts of adultery as should appear in evidence, & 
in the second action, again in the absence of 
particulars, such acts as should similarly appear, 
the matter was not necessarily res judicata, & 
the case must go back for a new trial to ascer- 
tain the nature of the present allegations of 
adultery. 

(2) There is no difficulty in secing what, in its 
strict & proper sense the plea of res judicata means. 
If the res, the thing actually & directly in dispute, 
has been already adjudicated upon, of course by a 
competent ct., it cannot be litigated again. There 
is a wider principle often treated as covered by the 
plea of res judicata, that prevents a litigant from 
relying on a claim or defence which he had an 
opportunity of putting before the ct. in the earlier 
proceedings & which he chose not to put forward 
(Lusi, J.). 

(3) Observations on nature of estoppel (see 
No.1, afte). ~ORD vt. ORD, [1923] 2 K. B. 432; 92 
J, J. K. B. 850; 129 LT. 605; 39: TL. OR. 
A837. D.C, 

141, —-~— Ground of privilege.|—1t is only in 
‘ases Of gross contempt of ct. that the ct. will 
make an order for the committal of a Member 
of Parliament. ‘The ct. declined to make an order 
for the committal of a Member of the House of 
Commons during the session of Parliament for 
non-compliance with an order directing him to 
pay money & deliver over documents within a 
specified time. Parliament having subsequently 
been dissolved, & the late Member of Parliament 
not having been re-elected at the ensuing general 
election, the motion for his committal was renewed 








HSTOPPEL. 


within forty days after the dissolution :—-2eld: 
the privilege of the late Member of Parliament 
extended over a period of forty days after the dis- 
solution, &, in the circumstances, the refusal of 
the former motion was no bar to the subsequent 
application grounded on the same contempt.— 

Re ANGLO-FRENCH CO-OPERATIVE SOCIETY (1880), 

14 Ch. D. 533; 49 L. J. Ch. 388 ; 28 W. R. 580. 

Annotation :~Mentd. Re Armstrong, ex p. Lindsay, [1892] 
1 Q. B. 327. 

—--— Judgment on default.j/—-Sce Sub-sect. 1, 
LB. (a) iii., ante. 

——.|—See, also, No. 633, post. 

142. Fine & recovery—-Party joining for con- 
formity.|;—Where one is required to join in a fine 
for conformity, he shall not be estopped.— 
SROMWEL’S (LORD) CASE, CROMWEL (LORD) t. 
ANDREWS (1601), 2 Co. Rep. 693; 76 E.R. 574. 
Annotations :—-Mentd. Harvy v. Thomas (1589), Cro. Eliz. 

216; Drury’s Case (1608), 6 Co. Rep. 73 a; Fraunces’s 

Case (1609), 8 Co. Rep. 89 b; Rowles «1. Mason (1612), 

2 Brownl. 192; Bowles’s Case (1615), 11 Co. Rep. 79 b; 

R. v. Zakar (1615), 3 Bulst. $8; Allen » Wedgewood 

(1616), 3 Bulst. 168; Havergil +. Hare (1616), 3° Bulst. 

250; Katon v. Butter (1628), W. Jo. 180; Davies v. 

Kempe (1663), Cart. 2; Smith v. Farnaby (1666), Cart. 

523; Dixon wv. Harrison (1669), Vaugh. 36; Adeson t. 

Otway (1677), Freem. K. B. 227 ; Jones ». Moricy (1697), 

12 Mod. Rep. 159; Rateliffe’s Case (1719), 1 Stra. 267 ; 

Doe d. Odiarne ». Whitehead (1759), 2 Burr. 704; Roe d. 

Wrangham v. Hersey (1771), 3 Wils. 274; Davies v. 

Bush (1825), M'Cle. & Yo. 58: Doo d. Brune v. Martyn 

(1828), 7L. J. O. 8S. K. B. 605 Clifford v. Turrell (1845), 

144. 5. Ch. 390; Crofts v. Middleton (1856), 8 De G. M. & 

G. 192; Gilbertson v. Richards (1860), 5 H. & N. 453; 

Berkeley Peerage (1861), 8 H. L. Cas. 21. 

143. .—By the chirograph of a fine, the 
caption appeared to be on Oct. 23, 1701, whereas 
in fact the fine was not acknowledged till Mar. 2 
following, & this was offered to be proved: -~ 
Held: no proof of the time of acknowledging a 
fine ought to be admitted contrary to, or against 
the chirograph thereof; & a record, which is the 
chirograph of a fine. cannot be falsified until it is 
vacated or reversed.—_SAY & SEALE (LORD) tv. 
Lioyb (1712), 4 Bro. Parl. Cas. 73; 2 H.R. 50, 
H.L.3; affg. S. C. sub nom. LLOYD v. SAY & SEAL 
(Viscount) (1711), 1 Salk. S413 sub nom. Say & 
SEAL’S (LORD) CAsr, 10 Mod. Rep. 40. 

Annotations :—Mentd. Greenough v. Gaskell (1833), 1 My. & 
K. 98; Mill v Hill (1852), 3 H. I. Cas. 828; Dart v. 
Clayton (1864), 4 New Rep, 221. 

144. .|—L. being tenant in tail in pos- 
session of certain lands, with the reversion to the 
heirs of her late husband, executed a deed-poll in 
1735, which operated as a covenant to stand 
seised to the use of her only son, (. in fee. Gi. 
afterwards, & during the lifetime of his mother, 
suffered a recovery of the same lands to the use 
of himself infee. He died, in 1779, without issue, 
having by his will devised the lands to trustees, 
in trust to pay an annuity to his nephew, & subject 
thereto to his great nephew B. for life, with certain 
remainders over. ‘The trustees entered into & 
continued in possession until the death of the 
annuitant in 1790, when they gave possession to 
B., who continued in possession of the rents & 
profits of the entirety up to the time of his death 
in 1824, & did various acts showing that he claimed 
& held under the will, On the death of G. without 
issue, the estate tail would have descended in 
moicties to two co-parceners ; & at the time of the 
entry of B., in 1790, was vested as to one moiety 
in B., & as to the other in A. :—Held: G. was not 
remitted to his title under the estate tail, the 
recovery suffered by him having estopped him.-— 
WOODROFFE v. DoE d. DANIELL (1846), 15 M. & W. 
7693; 15 L. J. Ex. 856; 701. T. O. 8S. 3683; 153 
MK. RR. 1061, Ex. Chi; affd. sub nom. Doe a. 











Parr II, 


DANIEL v. WOODROFFE (1849), 2 Hi. L. Cas. 811, 
WH. i. 


Annotations :-—Mentd. Tarte v. Darby (1846), 15 L. J. Ex. 
326; Spotswood v. Barrow (1850), 5 Exch. 110; Cowan 
v. Milbourn (1867), L. BR, 2 Exch, 230. 


-|-—-Compare No. 747, post. 

See, now, Fines & Recovery Act, 1833 (c. 74). 

145. Prohibition.|—Pltf.’s solr., who carried 
on business within the jurisdiction of the Mayor’s 
Ct. of London, wrote to deft. demanding payment 
of £7 6s. 6d. for goods sold & delivered. Neither 
of the parties resided or carried on business, nor 
was the contract entered into, within the jurisdic- 
tion. Deft., in a letter written to pltf.’s solr., 
posted outside, but received within, the juris- 
diction, admitted that he owed £5 6s. 6d. Pitt. 
having brought an action in the Mayor’s Ct. to 
recover £7 6s. 6d. for goods sold & delivered, deft. 
obtained a writ of prohibition staying procecdings 
therein. Pltf. then brought a second action to 
recover £5 6s. 6d. on an account stated, & deft. 
obtained a second writ) of prohibition :—Held : 
the prohibition in the first action was not an es- 
toppel against the bringing of the second action.— 
GRUNDY v. TOWNSEND (1888), 36 W. R. 5313 4 
T. L. RR. 102, C. A. 

«Annotation :-—Mentd. Warwick v. 
T. L. Re 475, 

Order in affiliation proceedings.|-See Nos. 410, 
411, post. 

146. Judgment in inferior court of record.|— 
(1) Foreign attachment is no bar without a 
recovery. Pendency of action in inferior ct. not 
pleadable ; aliter of a recovery there. (2) Nolle 
prosequi in inferior ct. is a bar.—-NELSON v. 
NELSON (1670), Freem. K. B. 6; SY E.R. 6. 

147, --——.|— Judgment in inferior ct. pleadable 
in bar or abatement to an action in superior cts.— 
ATKINSON ?. WOvDBURN (1673), 2 Lev. 943 83 
KK. WR. 465. 

_  aonee|-—Where pltf. sued his steward in 
an inferior ct., for £4,000 which was a less sum 
than he knew to be duc to him upon the final 
investigation of deft.’s accounts, & upon judgment 
by default verified for £3,400 only :-- Held: upon 
a plea of judgment. recovered in answer to a second 
action in the ct. [of King’s Bench] for the balance 
due, pltf. was concluded by the action brought in 
the inferior ct.- BAGoT v. WiLutAMs (1824), 3 
eae C. 2355 5 Dow. & Ry. K. B. 87; 107 E. R. 
721. 

Annotutions :—Refd. Hadley v. Groen (1832), 2 Cr. & J. 
374; Holland v. Clark (1842), 1 Y. & C. Ch. Cas. 151; 
Stewart v. Todd (1846), 9 Q. B. 767; Geils v. Geils (1852), 
20 L. T. O18. 1455 Pigot v7. Cadman (1857), 26 L. J. Kx. 
1343; Barber v. Lamb (1860), 8 Cc. B. N.S. 95; Routledge 
v. Hislop (1860), 2 EK. & Ie. 549; Srimut Moottoo Vijaya 
Raganadha Bodha Govroco Sawimy Periya Odaya Taver 
v. Katama Natchiar (1866), 11 Moo. lud. App. 50 ; Stevens 
v. Tillett (1870), L. Re 6 C. P. 1475 Jones vo. Brassey & 
Ballard (1871), 24 L. T. 947, 

County court.|—See County Courts, Vol. 

XIII., pp. 505, 506. 

Interlocutory judgment.|]—Scec No. 204, post. 
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(0) Judgments in rem. 
i. Judgments Determining Status of Person. 

Nec, also, JUDUMENTSs. 

149, Judgment establishing certificate of bishop 
—As to legitimacy of party.|—ANon. (1310), 
Y.B. Mich. 3 Edw. I. 53. 

150. Proceedings for breach of revenue laws— 
Conviction for penalties.|——The record of condem- 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 


e. Deerce of adeclarator of marriage.) 
--A decree of declarator of marriage 


is wu judgment in rem & is thorofore SOOT. 


-[ESTOPPEL BY MATTER oF RECORD. 


binding on all persons whomsoever.— 
LONGWORTH tv. YEKILVERTON (1867), 5 
Maceph. (Ct. of Sess.) 144: 30 Se. Jur. 
6353; lL. Rl Se. & Div. 218 CH. T.).— 
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nation is admissible, being i rem, but not the 
record of conviction for penalties as it was in 
personam & was not evidence in any case where 
the parties were different (GiBRs, C.J.).—-ITART v. 
M‘NAMARA (1817), 4 Price, 154, n.; 146 E. R. 
424, n. 

eT OaHOn :—Refd. De Mora v. Concha (1885), 29 Ch. D. 


Decree of Probate Court as to foreign domicil.|— 
See ConFuict oF Laws, Vol. XI., p. 366, No. 460. 
Judgment on election petition.]——Scc MLECTIONS, 

Vol. XX., p. 175. 

151. Judgment determining status of particular 
person or family.|—-Decree in a suit by A. against 
k., claiming as widow, to succeed to her husband's 
estate, in preference to B., his nephew, on the 
ground of the family being divided :—-Held: not 
to operate as res judicata, or capable of being 
pleaded in bar to a suit by C., a daughter, claiming 
to succeed to her father’s estate on A.’s death, on 
the ground that the property was self-acquired by 
her father. 

Such judgment, though viewed otherwise by 
the ct. below, determines only an issue raised con- 
cerning a particular person, & is not a judgment 
in rem, but simply a judgment iner parles.—- 
KATAMA NATCHIAR UV. SHIVAGUNGA (RAJAH) (1863), 
9% Moo. Ind. eau 539, 543; 19 KE. BR. 843, P. C. 
Annotations :—Refd. Srimut Moottoo Vijaya Raganadha 

Bodha Gooroo Sawmy Periya Odaya ‘aver ov Katama 

Natchiar (1866), 11 Moo. Ind. App. 50; Stree Yanumula 

Venkayumah v. Stree Yanumula Boochia Vankondora 

(1870), 13 Moo. Ind. App. 333. Mentd. Jowala Buksh v. 

IDharum Singh (1866), 10 Moo. Ind. App. 511; Beer 

Pertab Sabee v. Rajender Pertab Saheo (1868), 12 Moo. 

Ind, App. 1;  Neelkisto Deb Burmongo rv. Beerchunder 

Thakoor (1869), 12 Moo, Ind. App. 523; Suraneni 

Venkata Gopala Narasimha Row, Bahadoor vt. Surancni 

Lakshma Venkama Row (1869), 13 Moo. Ind. App. 113; 

Ramalakshmi Ammal v. Sivanantha Perumal Sethurayar 

(1872), 14 Moo. Ind. App. 570; Chelikani Venkayamma 

Giaru ov. Chelikani enkataramanayyamma Bahadur 

Garu (1902), 18 T. L. Rt. 685; Parbati Kunwar v. Rani 

Chandarpal Kunwar (1909), 25 T. L. R. 541. 

152. - I—HInL ve. CLIFFORD, CLIFFORD 0. 
TimMMs, CLIFFORD v. PHILLI~S, No. 239, post. 

153. Winding-up order.|—-A_ winding-up order 
is not a judgment tv rem, &, 1f made improperly, 
is not binding on strangers.—Re BOowLIna & 
WELBY’S CONTRACT, [189511 Ch. 663 5 64.1... Ch 
427; 72 lL. T. 411; 43 W. R. 4173; 39 Sol. Jo. 
345; 2 Mans. 257; 12 WR. 218. 

Annotations -—Mentd. James +. Buena Ventura Nitrate 
Grounds Syndicate (1895), 11 T. L. lt. 568; New York 
& Continental Line (1909), 54 Sol. Jo. 117: Lilowellyn v 
Kasintoe Rubber Estates, [1914] 2 Ch. 670. 

154. Domicil.;—Concua v. Concita, No. 
post. 

Removal orders.|——-See Poor LAw. 

Judgments of courts not of record.| Sec Part 
1I1., post. 

Foreign judgments.|-—Sce CONFLICT oF LAWS, 
Vol. X1., pp. 468 ef seq. 
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ii. Judgments Determining Status of Thing. 
See, also, JUDGMENTS. 
155. Judgment that contract § simoniacal - -- 
Incumbent by usurpation.|--WALKEK v. HAMER- 
sLY (1684), Skin. 90; 38 Lev. 115; 90 KE. R. 43. 


Annotations :-—Mentd. Barret. v. Glubb (1776), 2 Wim. BIL. 
1052; Alston v. Atlay (1837), 7 Ad. & El. 289. 


156. Proceedings for breach of revenue laws 
~-Condemnation of goods.| — Condemnation of 
goods in the Exchequer is so conclusive, & so 
alters their property, that trespass will not lie 
against the officer who seized them, to try the 


PART II. SECT. 2, SUB-SECT. 1.-- 
B. (b) ii. 
{. Judgment declaring will ai for- 


gery-—Subsequent application for pro- 
bate of will.J—Tho quostion of the 
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Sect. 2.—What are matters of record: Sub-sect. 1, 
B. (b) ti.) 

point of forfeiture aygain.--ScoTrT tv. 

(1775), 2 Wm. BI. 977: 96 I. R. 575. 

Annotations :—Distd. Henshaw v. Pleasance (1777), 2 Wm. 


Bl 1174. Consd. Wood v. Chessal (1778), 2 Wm. Bl. 
1254. Refd. Ve Mora v. Concha (1885), 29 Ch. D. 268. 


157. —--— -——.]—THoMAS v. WITHERS (1776), 

cited 5 Term Rep. 117. 

Annotations -—Consd. Wilkins v. Despard (1793), 5 Term 
Rep. 11/2. Refd. Bailey v. Harris (1849), 12 Q. B. 905. 
158. jJ— Sci. fa. ona bond conditioned 

that a certain boat should not be employed in 

smuggling :—Held: the record of condemnation 
of the boat was conclusive evidence of deft.’s 

having broken the condition of the bond.—R. v. 


SHEARMAN 











MATTHEWS (1797), 5 Price, 202, n.; 146 E. R. 
b8$2.n. 
159. —-—- .|}—Infonnation against calico 


printers for penalties :—J//eld: the fact of the 
pieces not having been stamped was proved by 
the record which could not be controverted. 
A.-G. v. REYNOLDS (1801), 5 Price, 203, n.; 146 
Ki. R. 582, n. 








160. --- - —— .J}—Hanrtrv. M*Namana, No. 150, 
ante. 
161. -—— --—-.]--- A record of condemnation 


of goods seized, for an act of forfeiture created by 
one statute, is not evidence on a charge of an 
offence against the same party, with respect to the 
same goods, created by another statute. Qu.: 
whether such a record is conclusive evidence in 
any case, of all the facts stated therein, so as to 
affect a deft. collaterally, in any other proceeding 
against him, for penalties for the act of forfeiture.- - 
A.-G. v@. King (1817), 5 Price, 195; 146 E.R. 579. 
Annoihion :—Mentd. R. v. Whittaker (1823), 1 Hug. Adm. 
ve 


162. ----- Acquittal.} —- The judgment of 
acquittal in the Exchequer which was given in 
evidence, being a judgment in rem, is conclusive 
as to the question of the illegitimacy of the seizure, 
& precludes all reasoning upon the construction 
of the permit (LORD KENYON, C.J.).--COOKE v. 
SHOLL (1793), 5 Term Rep. 255; JOL E.R. 143. 

Conviction under 2 Geo. 3, c. 28.]—Scec No. 
412, post. 

Conviction for non-repair of highway.]-—Sce 
No. 418, post. 

Criminal & quasi-criminal judgments generally, 
see Sect. 3, sub-sect. 1, 18. ; sub-sect. 2, E., post. 

163. Determination by court of summary 
jurisdiction—Under Private Street Works Act, 
1892 (c. 57)—That street was highway.|—In pro- 
ceedings taken by an urban authority under the 
above Act, to compel owners of premises to do 
private street works in a street, the determination 
by a ct. of summary jurisdiction that the strect 
is a highway repairable by the inhabitants at large 
Is a Judgment in rem & conclusive as to the status of 
the strect, & the question whether it is so repair- 
able is res judicula in any future proceedings under 
the Act.—WAKEFIELD Corpn. v. COOKE, [1904] 
A. ©. 313 731. J. K. B. 88; 89 1. T. 707: 68 
J.P. 2253 52 W. BR. 821; 20 T. LR. 1153 48 
Sol. Jo. 180; 21. G. R. 270, H. L. ; affg., [1903 } 
1K. B. 417, 0. A. 5 revsgy., [1902] 1K. B. 188, D. C 
Annotations : —Consd. Scott. v. Lowe (1902), 86 L. I. 421. 

entd. Pearce v. Maidenhe ‘or ( 

501 aceite v. A ee ors.” eee n emer 

164. Revocation of patent.) — A patentee 
brought an action for infringement of the patent. 





ESTOPPEL. 


Defts. set up by way of defence that the patent 
was invalid on the ground of user prior to the 
grant of the patent. That defence failed, & pltf. 
at the trial obtained judgment for an injunction, 
& an order for an inquiry as to damages. Pending 
the inquiry, defts., having discovered further 
instances of prior user, petitioned for revocation 
of the patent, & obtained an order for its revoca- 
tion :—Held: for the purpose of the inquiry as 
to damages, defts. were estopped by the judgment 
in the action from alleging that the patent 
invalid, &, therefore, pltf. was entitled to sub- 
stantial damages notwithstanding the revocation 
of the patent. 

The order of revocation is in the nature of a 
judgment in rem which terminates the res, 7.e., the 
letters patent, at the date when the order is made. 
... As regards the world at large, every one 18 
bound by the fact that the patent ceased to exist 
at the date of the making of the order of revocation 
(FLETCHER MOULTON, L.J.). 

That (2. v. Hutchings, No. 631, post] is no real 
authority as to the effect of an estoppel upon an 
estoppel, as it is called. It is true that the text- 
books apparently do suggest that where that 
state of affairs does exist, the matter may be at 
large, & that Lord Sclborne docs instance the 
possibility of a judgment in rem having that 
effect, but, as far as any real decision goes, no 
such decision has been called to my attention... . 
The question, therefore, for me to decide is whether 
or not [ can apply that principle of an estoppel 
upon an estoppel in the present circumstances... . 
I think I am not justified in deciding that lL ought 
to apply a principle for which I can find no 
authority (PARKER, J.).—-~POULTON v. ADJUSTABLE 
CovER & BoiLER BLock Co., [1908] 2 Ch. 430 ; 
771. J. Ch. 780; 99 L. T. 647; 24 7. L. R. 782 ; 
52 Sol. Jo. 639, C. A. 

Judgments of English Prize 
PrizE LAw. 

Judgments of courts not of record.|-—Sce Part 
III., post. 

Foreign judgments-—Generally.|—-Sce BiLLs or 
XCHANGE, Vol. VI., p. 408, No. 2817; CoNFLicT 
OF LAws, Vol. XI., pp. 463 eft seq. 

165. -—— Admiralty & Prize Courts.] — A 
peremptory sentence in a Ct. of Admlty. beyond 
sea will conclude the parties here.--NEWLAND v. 
HOnsEMAN (1681), 1 Vern. 21; 2 Cas. in Ch. 74; 
23 K. R. 275, L. C. 

166. -|—The sentence in a foreign 
Ct. of Admlty., decreeing a ship to be lawful prize, 
is conclusive ; & therefore though crroneous the 
owner cannot recover the ship back by trover 
against the vendee.-—HUGHES v. CORNELIUS 
(1682), 2 Show. 232; T. Raym. 473; Skin. 59; 
89 Ik. R. 907. 

Annotations :—Consd. Geyer v. Aguilar (1798), 7 Term Rep. 
681; Christie v. Sccretan (1799), 8 Term Rep. 102; 
Baring v. Clagett (1802), 3 Bos. & Lb. 201; Lothian v. 
Henderson (1803), 3 Bos. & PP. 499; Tho Justyn (1862), 
6 L. T. 553 3; Castrique v. Imrie (1870), li KR. 4 i. L. 414. 
Refd. Ewer v. Jones (1703), 2 Ld. Raym. 934; Green v. 
Waller (1703), 2 Ld. Raym. 891; Oddy ». Bovill (1802), 
2 Kast, 473; Donaldson v. Thompson (1808), 1 Camp. 
429; Stirling 7. Vaughan (1809), 11 East, 619; Dobroe 
v. Napier (1836), 2 Bing. N. C. 781; Hobbs v. Henning 
1865), 17 C. B. N.S. 791; Vhillips v. Eyre (1870), 10 

-& S. 1004; Tho City of Mecca (1879), 41 L. T. 444; 

De Mora v. Concha (1885), 29 Ch. D. 268. 


167. |—-The Ct. of K. B. will give 
credit to a sentence given in the Ct. of Admlty. 
in France.—BEAK v. TYRRELL (1688), Carth. 31 ; 


Courts. |—S'ce 




















genuineness of a will is not res judicata g. Judgment — establishin i L i i 
i f : lgme g will in from questioning the validity of a will 
ee ‘ey pron of proceedings under = solemn form—Result of compromise— proved in solemn form as tho result of 
rovate administration Act, 1881.—- Subsequent wroceedinys questioning a compromiso.— RITCHIE v. MALCOLM, 


CHINNASAMI v. HARIHARABADRA (1893), 
I. L. hi. 16 Mad. 380, —IND. 


validity of will.}—A person, although 
cited to sce proceedings is not estopped 


[1902] 21. R. 403.—IR. 


Part Ll. -EstopreEL BY Marrer oF REcorRD. 


Comb. 120; Holt, K. B. 47; 3 Mod. Rep. 194; | 


1 Show. 6; 90 E. R. 623. 
Annotation :—Refd. Omychund v. Barker (1744), 1 Atk. 21. 

168. .|—Sentence of a_ foreign 
Admlty. condemning a ship as unfit, not to be 
read in an action on the charterparty, this being a 
contract under seal at land, in which case according 
to our law the Admlty. has no jurisdiction.— 
BURTON v. FITZGERALD (17387), 2 Stra. 1078; 938 
i. R. 1043. 

169. ~~-—~.]—On an action on a policy of 
insurance, a condemnation by a foreign Ct. of 
Admlty. is not conclusive evidence that the ship 
was not neutral, unless it appear that the con- 
demnation went upon that) ground.—BERNARD1 v. 
MorTrevux (1781), 2 Doug. K. B. 575; 99 E.R. 364. 


Annotations :—-Apld. Saloucci v. Woodmass (1784), 3 Doug. 
K. B. 345. Consd. Lothian v. Henderson (1803), 3° Bos. 
& PL. 499. Refd. Pollard v. Bell (1800), 8 Term Rep. 434 ; 
Baring v. Clagett (1802), 3 Bos. & TP. 201; Hobbs v. 
Henning (1865), 17 C. B. N.S. 791. 
170. ——..|—MAYNE v. WALTER (1782), 

3 Doug. K. B. 79; 99 E.R. 548. 

Annotations :—Distd. Geyer v. Aguilar (1798), 7 ‘Termin Rep. 
G81. Refd. Barzillai v. Lewis (1782), 3 Doug. K. LB. 126; 
Calvert. v. Bovill (1798), 7 Term Rep. 523; Pollard v. 
Bell (1800), 8 Term Rep. 434; Baring o. Clagett (1802), 
3 Bos, & P. 201; Lothian v. Henderson (1803), 3 Bos. & P. 


























499; Siffken v. Lee (1807), 2 Bos. & P.N.R. 4845 Dal- 
gleish v Hodson (1831), 9 EL. J. O. S.C. P. 138. 
171. .|—SALOUCCI vw. WooDMAS 


(1784), 2 Park’s Marine Insurances, Sth ed. p. 727. 
.|—In an action on a policy of 
insurance on goods warranted American, on board 
a ship from London to Virginia, a sentence of a 
foreign ct., which after reciting that “ forasmuch 
as the true destination of the vessel was for the 
English islands, having been hired & loaded a 
London, & having on board cighty barrels of gun- 
powder, declares the ship & cargo a good prize,” 
is not conclusive evidence against the warranty 
of neutrality ; because the special grounds as- 
signed for the sentence do not necessarily lead to 
such a conclusion.—CALVERT v, BovintL (1798), 7 
Term Rep. 523; 101 HW. R. 1111. 


Annotations :—Folld. Dalgleish v. Hodgson (1831), 7 Bing. 
495. Refd. Hobbs v. Henning (1865), 17 C. B. N.S. 791. 


173. ———.|—-By the sentence of a French 
Ct. of Admity., it appeared that the ship insured 
warranted American, had been condemned as 
chemy’s property, for want of having on board a 
role @equipage or list of the crew, such as is re- 
quired by marine ordinance of France & adjudged 
by the ct., there to be requisite within the meaning 
of the treaty of commerce between France & 
America :—Held: conclusive evidence against 
the warranty of neutrality, though in fact the 
ship was American.—GEYEK v. AGUILAR (1798), 
7 Term Rep. 681; 10] E. R. 1196. 

Annotations :—Consd, Lothian v. Honderson (1803), 3 Bos. 
& P.499.  Refd. Baring v. Clagett (1802), 3 Bos. & P. 201; 
Hobbs v. Henning (1865), 17 C. BL N.S. 791; De Mora 
v. Concha (1889), ay Ch. D. 268. 

174. |—A sentence of a forcign Ct. 
of AdmiIty. is only conclusive here, in an action on 
a policy of assurance, as to the express ground of 
sentence; but not as to any of the premises, 
noticed in the consideration part of the sentence, 
that led to the adjudication.—CHRISTIEZ v. SECRE- 
TAN (1799), 8 Term Rep. 192; 101 1. R. 1340. 
Annotations :—Consd. Garrels_v. Kensington (1799), 8 

Term Rep. 230; Lothian v. Henderson (1803), 3 Bos. & P. 

499; Boll v, Carstairs (1311), 14 Kast, 374. Refd. Hobbs 

v. Henning (1865), 17 GC. B. N.S. 791. Mentd. Gibson v. 

Sinall (1853), 4 HW. L. Cas. 353; Biccard v. Shepherd 

1861), 14 Moo. P. C. C. 4713 Burges v. Wickham (1863), 

> B. & S. 669. 

_ 175. - |—-A warranty of neutrality 

in a policy of insurance is not falsified by a sentence 

of a forcign Ct. of Admlty. condemning a ship for 
havigating contrary to the ordinances of that 


eee 
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belligerent state, to which the neutral country had 

not assented.—POLLARD v. BELL (1800), 8 Term 

Rep. 484; 101 MK. R. 1474. 

Annotations :—Folld. Bird v. Appleton (1800), 8 Term ag 
562. Consd. Lothian v. Henderson (1803), 3 Bos. & DP. 
499. Refd. Baring v. Clagett (1802), 3 Bos. & P. 201; 
Reimers v. Druce (1857), 23 Beav. 145; Hobbs v. Henning 
aap 17 C. B. N. 8. 7913 Castrique v. Imrie (1870), 
Rh. 4H. L, 414, oie & 
176. .}—A warranty of neutrality in 

a policy of assurance, is not falsified by a sentence 

of a foreign Ct. of Admlty. condemning a ship for 

navigating contrary to the ordinances of that 
belligerent state to which the neutral country had 
not assentcd.—Birp v. APPLETON (1800), 8 Term 

Rep. 562; 101 KK. R. 1547. 

Annotations :—Refd. Baring v. Clagett (1802), 3 Bos. & P. 
201; Lothian v. Henderson (1803), 3 Bos. & VP. 499; 
Baring v. Royal Exchange Assce. Co. (1864), 5 Kast, 99 ; 
Reimers «. Druce (1857), 23 Beav. 145; Simpson t. 
Fogo (1863), 11 W. R. 4183; Castrique v. Imrie (1870), 
IL. Rh. 4 HL. 4d. 

177. ~--—-.] — KINDERSLEY v.  CLASE 
(1801), 2 Park’s Mazine Insurances 8th ed. 743, 
Poe: 

Annotations :—Consd. Baring v. Clagett, (1802), 3 Bos. & DP. 
201. Apld, Lothian v. Henderson (1803), 8 Bos. & I. 
499. Refd. Bolton v. Gladstone (1809), 2 Taunt. 89 ; 
De Mora v. Concha (1885), 29 Ch. D. 268, 

178. -—-- -——-—.]—-An assured upon = an 
American ship & cargo, provided with such a 
passport as is required by the treaty between 
America & France, & with all other usual American 
papers & documents, is entitled to recover ayainst 
an underwriter of a policy on such ship & goods 
in case of a capture by a French privatecr, not- 
withstanding a sentence of condemnation of the 
same as lawful prize by a French Ct. of Admity. ; 
such sentence proceeding on the ground of a breach 
of French ordinances requiring certain particulars 
to be observed in respect of the ship documents 
beyond what was necessary by the treaty.— PRICK 
v. BELL (1801), 1 Kast, 668; 102 KK. R. 257. 
Annotations :-—Consd. Baring v. Clagett (1802), 3 Bos. & I’. 

















201. Refd. Lothian v. Henderson (1803), 3 Kos. & BP. 499, 
179. .|—Policy of insurance on a 
ship warranted American. To negative this 


warranty, a sentence of condemnation of a Krench 
ct. at St. Domingo was viven in evidence: 
Held: this sentence was conclusive cvidence that 
the ship was not American.— BARING v0. CLAGETT 
(1802), 3 Bos. & P. 2013; 127 E.R. 111. 

Annotations :—Apld. Lothian v. Henderson (1803), 3 Bos. & 

Pp. 499. Refd. Baring v. Christie (1804), 5 Kast, 398, 

180. -|—Sentence of condemnation 
of a prize, taken by a French privateer & carried 
into Spain, by a Hrench ct. sitting there, Spain 
being then a belligerent ally of France in the war 
against Great Britain, is valid ; & such condemna- 
tion, proceeding on the ground of the property 
being enemy’s & British, is conclusive in an action 
on a policy against the underwriter by the assured 
who had insured it as Danish, which in fact it was, 
Denmark being then neutral.—Oppy v. BoviILu 
(1802), 2 Mast, 473; 102 K. RR. 450. 

181. ——.|—It seems that the sentence 
of a foreign Ct. of Admlty. condemning a ship 
warranted neutral, is conclusive evidence against 
the warranty of neutrality.—LoTHIAN v. HENDER- 
SON (1803), 3 Bos. & P. 499; 127 EK. R. 271, H. L. 
Annotations :—Folld. Bolton v. Gladstone (1804), 5 Kast, 

155. Refd. Hobbs _v. Henning (1865), 17 C. B. N.S. 

791; Castrique v. Imrie (1870), L. Rk. 4 H. L. 414; De 

Mora v. Concha (1885), 29 Ch. D. 268. 

182, |—Where a foreign Ct. of 
Prize professes to condemn a ship & cargo on the 
ground of an infraction of treaty, in not being 
properly documented, etc., as required by the 
treaty between the captors & captured; such 
sentence is conclusive in our cts. against a 
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Sect. 2.—What are matters of record: Sub-sect. 1, 
B. (b) it. & (0).] 


warranty of neutrality of such ship & cargo in an 
action upon a policy of insurance against the 
underwriter ; although inferences were drawn in 
such sentence from ex parte ordinances in aid of 
the conclusion of such infraction of treaty.— 
Barina 7. RoyaL EXCHANGE ASSURANCE Co. 
(1804). 5 East, 99; 102 I. R. 1007. 


Annotation :--—Mentd. Von Tungeln v. Dubvis (1809), 2 
Camp. 151. 


183. .J—A sentence of a forcign Ct. 
of Prize is conclusive evidence in an action upon a 
policy of insurance upon every matter within the 
jurisdiction of such ct. upon which it has professed 
to decide. 

Therefore, where a Danish ship, warranted 
neutral, was captured by a French ship of war, 
Denmark being at peace with France, & the ct. 
in which she was Nbelled as prize, professing to 
consider that the built of the vessel was unknown, 
that she was sold to a neutral subject only since the 
declaration of war, that the bill of sale does not. 
mention her place of built or her original owner, 
that the mate & third officer were naturalised 
Danes only since the declaration of war, & that 
the greater part of the crew were subjects of hostile 
powers, condemned the ship as good & lawful 
prize; such condemnation is conclusive against 
the warranty of neutrality in an action on the 
policy against the underwriter; & no evidence 
could be received to falsify the facts affirmed by 
such sentence, nor to show that the conclusion 
was unfounded ; although the sentence proceeded 
to refer to certain ordinances of France containing 
rules to direct the judgment of its Cts. in the con- 
sideration of the question of neutrality ; by which 
rules the Prize Ct. appear to have regulated their 
judgment in the conclusion they had drawn.— 
Bo.LtTon v. GLADSTONE (180-4), 5 East, 1553; 1 
Smith, K. B. 372; 102 EK. R. 10285 subsequent 
proceedings (1809), 2 Tatint. 85. 
afnnotations ;—Refd. De Mora v. Concha (1885), 29 Ch. D. 

268. Mentd. Von ‘Tungeln v. Dubois (1809), 2 Camp. 151. 

184. ~.J|-—The sentence of a foreign 
Ct. of Admity. is evidence only of what it posi- 
tively & specifically aflirms in the adjudicative 
part of it, not of what may be gathered from it by 
way of inference.—HFISHER v. OGLE (1808), 1 
Camp. 418, N. P. 


Annotations :—Apld. Dalgleish 7 Hodgson (1831), 7 Bing. 
405. Refd. Hobbs v. Henning (1865), 17 C. B. N.S. 79). 


185, -- -.|—-The sentence of a Ct. of 
Adiilty., sitting under a commission from a 
belligerent: power, in a neutral country, will not 
be recognised in our cts. ; & that is to be considered 
a@ neutral country for this purpose, in which the 
forms of an independent neutral govt. are pre- 
ferred, although the belligerent may have a body 
of troops stationed there, as in reality to possess 
the sovereign authority.—DoNaLpsoNn v. THOMP- 
SON (1808), | Camp. 429, N. P 
Annotations :— Refd. Hobbs +. Henning (1865), 5 New Rep. 

406, Mentd. Cremidi vr. Powell, Pho Gerasimo (1857), LL 

Moa. PP. CL. C. 88. 

186. -—-— --—.J~-If it can be discerned on the 
face of the sentence of a foreign Ct. of Prize, that 
the Ct. condemned on the ground that the pro- 
perty was enemy’s property, the sentence is con- 
clusive evidence in the cts. here that the property 
was not neutral; although it appears on the face 
of the sentence that the Ct. attained that con- 
clusion through the medium of rules of evidence 
& rules of presumption established only by the 
particular ordinances of their own country, & not 
udmissible on general principles..—BOLTON  v. 
GLADSTONE (1809), 2 Taunt. 85; 127 Lk. Rk. 1008. 














EstOpPEL. 


187. ——- ——~-.]--If u ship insured is merely 
represented as neutral, a sentence of a foreign 
Ct. of Admity., condemning her for a violation of 
the laws of neutrality, is not evidence to falsify 
the representation.—VON TUNGELN v. DUBOIS 
(1809), 2 Camp. 151, N. P. 

188. .|—Pltf. declared on a _ policy 
from Jutland to Leith, & averred a loss by seizure. 
The captain stated that the ship was pursuing her 
course for Leith, when she was captured by a 
Swedish frigate, five German miles off the coast 
of Norway. Deft. produced a Swedish sentence 
of condemnation, for breaking the blockade of 
Norway :—Held: (1) this was conclusive evidence 
that the blockade had been violated ; (2) it was 
not sufficient evidence to fix the captain with 
barratry; qu.: (3) whether pltf. could have re- 
covered, without a count for barratry; (4) 
whether upon a count for barratry, a sentence of 
condemnation for the breach of a blockade would 











be conclusive.—EVERTH v. LIANNAM (1815), 6 
Taunt. 375; 2 Marsh. 72; 128 EK. R. 1080. 
189. —-— —-—.] ~The sentence of a foreign 


Ct. of Admlty. is not conclusive as to the ground 

of condemnation, unless it be explicitly stated 

what the ground is.-——DALGLEISH v. LLODGSON 

(1831), 7 Bing. 405; 5 Moo. & VP. 407; 91. 5.0.8. 

C.P. 138; 181 KE. RR. 192. 

Annotations :-—Consd. Hobbs vv. Wenning (1865), 17 
© B. N.S. 791. . Expld. Castrique v. Imrie (1870), L. 1. 
4H. L. 414. Refd. De Mora v. Concha (1885), 29 Ch. D. 

Mentd. Simpson v. Fogo (1863), 1 New Rep. 422; 

Fracis, ‘Times v. Carr (1900), 82 lL. T. 698. 

190. - —-—.|-~— Hosrs v. HENNING, No. 


22, ante. 





(c) Orders in Civil Proceedings. 

191. Rule of court.|—A rule of ct. is not a 
record, but only a remembrance (HULLOCK, B.).— 
R. v. BINGHAM (1829), 3 Y. & J. 1013 148 EL R. 
11103; affd. (1880), 1 Cr. & J. 245, Ex. Ch. 

192. Commitment.|—-MtppLeron «1. SYLVESTER 
(MANUCAPTORS OF) (1661), 1 Sid. 216; 82 E.R. 
1066. 

Annotations :—Refd. Waytes ». Briggs (1694), 5 Mod. Rep. 
8; Turner vt. Eyles (1803), 3 Bos. & P. 156. 

193. Chancery order.|—An order or bare com- 
mission of Ch. is no evidence. —TURNER v. NURSE 
(1704), 6 Mod. Rep. 149; 87 EK. BR. 907. 

194. Discharge of defendant out of custody— 
On ground of bankruptcy—Defendant estopped 
from disputing validity of bankruptcy in subsequent 
proceedings.)——-If a person against whom a com- 
mission of bkpt. is sued out, obtains his discharge 
out of custody in an action by a judge’s order, on 
the ground of his bkpey., he is afterwards pre- 
cluded from contesting the validity of the com- 
mission in a ct. of law.—GoOLDIE v. GUNSTON (1816), 
4 Camp. 381, N. P. 

Annotations :-—Folld. Watson v. Wace (1826), 5 B. & CG 
153. Refd. Munk v. Clark (1835), 2 Bing. N.C. 299; Ec p 
Carter (1851), 1 De G. M. & G. 212. 

195. ——.]-—Where a commission 
of bkpt. issued against a person then in custody 
at the suit of petitioning creditor, & who after- 
wards applied to the Ct. of K. B., & obtained his 
discharge under 49 Geo. 3, c. 121, s. 14. on the 
ground that he had become bkpt., & that his 
detaining creditor had proved under the com- 
mission :—Held : he could not, in an action against 
the assignees, dispute the validity of the com- 
mission.— WATSON v. WACE (1826), 5 B. & C. 158; 
7 Dow. & Ry. K. B. 633; 108 ER. 57. 
Annotations :—Consd. Heane v. Rogers (1829), 9 B. & C. 

577. Refd. Munk «. Clark (1835), 2 Bing. N. C. 299; 

Freeman v. Cooke (1848), 2 Exel. 654; ke p. Carter 


1851), 1 De G.M. & G. 212. Mentd. Stratford & Moreton 
Ly. v. Stratton (1831), 2 B. & Ad. 518. 


196. Changing venue—Term of order that party 











Part II.---Estoppe, By Matrer or ReEcorD. 


should admit handwriting of attesting witness.!|— 

In an action on a bond, to which deft. had pleaded 

non est factum, the judge made it one of the terms 

of an order to change the venue, that deft. should 
admit the handwriting of the attesting witness on 
the trial of the cause. The cause was tried, & 
pitf. obtained a verdict, which the ct. afterwards 
set aside & granted a new trial on payment of 
costs, giving deft. leave to amend the oyer & sect 
out. the condition more fully, which was accordingly 
done, & deft. then pleaded a special plea, alleging 
that the condition had been altered since the 
execution of the bond :—Held: pltf. was entitled 
to use the admission contained in the judge’s order 
on the second trial, & that it was binding on deft.—- 

LANGLEY v. OXFoRD (MARL) (1836), 1 M. & W. 

508; 2 Gale, 63; Tyr. & Gr. 808; 5 L. J. Ex. 

166; 150 KE. R. 535. 

197. For payment out of particular fund.|-— 
Where the ct. orders payment out of a particular 
fund, it is tantamount to a decision, not only that 
such fund is liable to make such payment, but also 
the interest directed to be computed thereon. 

By the decree, arrears of maintenance were 
ordered to be paid out of a fund in ct., consisting 
of both of corpus & rents of real estate, & it was 
referred to the master to calculate interest on the 
arrears. Upon the matter coming before the ct. 
upon the master’s report :-~Held: it was not 
then competent for the parties to contend, that 
the arrears & interest were not payable out of the 
corpus, for the point must be considered settled 
by the prior decree.—DAVIS v. BROWNE (1851), 14 
Beav. 127; 18 L. T. O. S. 338; SL I. R. 235 ; 
on appeal, sub nom. TORRE v. BROWNE (1855), 5 
H. L. Cas. 555, H. Th. 

Annotations :~-Mentd. Booth rv. Coulton (1861), 2 Giff. 514 ; 
idwards v. Warden (1876), 1 App. Cas, 281; Wheatly v. 
Davies (1876), 35 L. T. 306; Re Hiscoe, Hiscoe vu. Waite 
(1902), 71 L. J. Ch. 347. 

198. Declaration of rights of parties.|—'l'esta- 
tor directed his trustees to apply such part of a 
moiety of the surplus rents, as they in their dis- 
cretion should see fit, for the maintenance, etc., 
of his younger children during his widow’s life, 
&, at her decease, to pay them £1,000 a piece. 
Subject thereto, A. was absolutely entitled to the 
estate. Ina suit for the performance of the trusts, 
the estate was sold, & a fund was set apart to 
provide for the widow’s dower, which was ordered 
to be charged with the legacies payable at her 
death, & A. was declared entitled to the remaining 
fund. The widow died, & no provision having 
been made for the children’s maintenance under 
the discretionary direction, a younger child sought 
to obtain payment out of the dower fund :— 
Held: whatever his rights might be they had been 
concluded by the previous orders made in this 
cause.—LIVESEY v. HARDING (1855), 21 Beav. 
227; 52 HK. R. 846. 

199. ——— ‘‘ Until further order.’’] — Testator 
directed trustees to stand possessed of residuary 
real & personal estate upon trust to pay thereout, 
to his wife, during her life, such an annual sum as, 
together with the income of a settled fund of 
£10,000, should produce to her ‘a clear annual 
income of £1,500.’ He gave several legacies & 
annuities, & towards the end of his will declared 
that ‘‘ no deduction shall be made from any of the 
legacies given by this my will, or to be given by 
any codicil thereto, for the legacy tax or any other 
matter, cause or thing whatever.’’ An adminis- 
tration suit having been brought, an order was 
made in 1861 that the trustees of the will should 
repay to the widow certain sums which had been 
deducted from her annuity by mistake for suc- 
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cession duty, & that they should pay her until 
further order an annuity of £1,500 free of all 
deductions except income tax; but no express 
declaration of her rights was made. This order 
was acted upon until 1882, when a petition was 
presented by the widow asking that the income 
tax which had been deducted might be paid to 
her, & that in future her annuity might be paid 

free of income tax :—Held:; the order of 1861 

amounted to a declaration of the right of the 

widow to receive the annuity free of all deductions 
except income tax, notwithstanding the words 

‘“until further order,’ & the matter was res 

judicata & could not now be _ reconsidercd.— 

PEARETH v. MARRIOTT (1882), 22 Ch. D. 182; 

52 L. J. Ch. 221; 48 L. T. 170; 31 W. R. 88, 

C. A. 

Annotations :—Consd. Thompson v. Thompson, [1923] 2 
Ch. 205. Refd. Badar Keo v. Habib Merican Noordin, 
11909) A. C. 615; Hook v. Administrator-General of 
Bengal (1921), 37 T. L. R. 378. Mentd. Ae Loveless, 
Farrer ». Loveless, [1918] 2 Ch. 1; He Shrewsbury Estate 
Acts, Shrewsbury v. Shrewsbury, [1924] 1 Ch. 315. 

200. To proceed on execution—‘‘ Under which 
sherifY is in possession.’’]—DP. having recovered 
judgment against F., the sheriff, on Apr. 15, 
seized F.’s goods in Hampshire, under a fi. fa. 
in that action, & left a man in possession. On 
the same day IF. executed a bill of sale to W., & 
a writ of fi. fu.,in an action by W. against F., was 
lodged with the sheriff for execution. On May 1, 
I. was taken in Middlesex under a writ of ca. sa. 
issued at the suit of P., & thereupon P.’s attorney, 
at Southampton, immediately wrote to request 
the sheriff to withdraw from possession under the 
fi. fa. The officer received the Ietter, but his 
man continued in possession of the goods & did 
not in fact withdraw. The officer however told 
W. that he would hold for him under his writ. 
A summons to set aside the writ of ca. sa. on the 
ground that it bad been irregularly issued ‘t no 
return to the fi. fa., under which the sheriff now 
holds deft.’s property having been made,’’ was 
taken out on May 3, & on May 4 F. was discharged 
out of custody, & an order was made by consent 
that ‘‘ P. should be at liberty to proceed on the 
fi. fa. under which the sheriff is in possession.” 
The summons was taken out & the consent to the 
order given by lt., the London agent of W., who 
was the attorney for IF. in the action of P. v. L’., 
upon I|,’s instructions. W. knew nothing about 
the terms of the order at the time it was made, & 
when he heard of it took no steps to inform P. that 
he objected to it, or that it was made without hig 
authority :-——Held: W. was bound by the state- 
ment, that the sheriff was in possession, contained 
in the order made in the cause of 2. v. I’., & con- 
sented to by RK. as the London agent of W.— 
WITHERS v. PARKER (1860), 5 Il. & N. 725; 29 
L. J. Hx. 320; 2 L. 1. 602; 6 Jur. N.S. 1033; 
8 W. RR. 550, Ex. Ch. 
Annotation :—Consd. Re Newen, 

[1903] 1 Ch. 812. 

201. In administration suit—Disallowance of 
part of creditor’s claim—Subsequent suit for 
account of disallowed balance.|—A claim was 
carried in by a creditor under a decree for the 
administration of the estate of A., a portion of 
which claim was disallowed by the chief clerk. 
The creditor subsequently after the assets had been 
distributed paid further monies on account of the 
estate & then filed a bill against the residuary 
legatees for an account of what was due to him 
under his original claim, as well as in respect of 
that which had subsequently accrued :—Held : 
the creditor was not precluded by the decision of 
the chief clerk from having an account taken of 


Curruthers v. Newen, 
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Sect. 2.-~What are matters of record: Sub-sect. 1, 
B. (ce) & (d); sub-sect. 2. Sect. 3: Sub-sect. 
1, A.] 

the balance that had been disallowed.— THOMAS 

v. GRIFFITH (1860), 2 De G. I. & J. 555; 30 

L. J. Ch. 465; 3 L. T. 7613 7 Jur. N.S. 293; 

45 BF. R. 7363) sub vom. GRIFFITH v. THOMAS, 9 

W. R. 298, L. OG. & da dd. 

202. —-—— Fund carried to separate account.|— 
An order in an administration action directing 
that a fund in ct. shall be carried over to a separate 
account does not amount to a definite & con- 
clusive ascertainment & declaration of right so 
as to operate as a res judicata & deprive the person 
really entitled of the fund in favour of the persons 
named or indicated in the title of the separate 
account. “RHomMPSsON v. THOMPSON, [1923] 2 Ch. 
2905+ 921. J. Ch. 5445 129 1. T. 461 5 67 Sol. Jo. 


203. In consolidated suits by mortgagees- 
Direction for specified mortgages to be kept down 
—Right to dispute subsequently validity of mort- 





gages.|—Several incumbrancers’ suits having been 
consolidated, a decree was made in them all, 


directing certain incurmbrances to be kept down, 
& the several pltfs.’ costs to be added to the debts: 
-—Held ; a party to one of the suits was estopped 
by the decree from disputing the validity of one 
of the incwnbrances directed to be kept down. - 
Forp vt. TYNTE (1861), 3 New Rep. 559; 10 LL. T. 
93. 

204. Interlocutory order.|--An interlocutory 
order in the nature of a finding or verdict is con- 
clusive if the time for appealing from it has expired. 
—Wintrk v. Witr (1877), 5 Ch. D. 5895) 16 
LL. J. Ch. 5603 36 1. T1235 37 LL. 'T. 110, C. A. 
Annotation -—Refd. Standard Discount Co. v. La Grange 

(1877), 8 CO. B.D. 67. 

205. Stay of proceedings.|—-Wanrwick v. EAST, 
[1889] W. N. 80. 

206. .|—PItf. in an action having become 
bkpt.. his trustee in bkpey. elected not to continue 
the action, & thereupon an unconditional order 
was obtained by deft.’s staying further proceed- 
ings. B. having purchased the trustee's interest, 
commenced a second action for the same relief 
as that asked by the former action. Upon motion 
to dismiss the second action, as an abuse of the 
process of the ct. & as frivolous & vexatious : — 
Ileld: the action ought not to be dismissed in a 
summary way as frivolous & vexatious, as the 
motion gave rise to a question that required con- 
sideration, namely, whether the order staying the 
proceedings in the former action was equivalent 
to a judginent for defts.--BEAN v. FLOWER (1895), 
{5 doe Phe Oe) STD dos Re, O28. CLA, 

207. Winding-up order.} — /’e & 
WELBY'sS Contrhacr, No. 153, ante. 

208. Balance order against contributory of com- 
pany.|—An action lics by the liquidator in the 
name of the co, against a contributory for calls 
made before the winding up, notwithstanding 
that the liquidator has obtained a balance order 
in the winding up for payment of the same moneys 
under Cos. Act, 1862 (c. 89), 5s. 101.--WrstTMorE- 
LAND GREEN & BLUE SLATE Co. 2. I°KILDEN, 
[1891] 3 Ch. 15; 60 1. J. Ch. 680; 65 L. T. 428; 
40 W. R. 23; 77. L. BR. 585, CLA, 

Annotations :—Distd. Pritchett +. English & Colonial 
: Chamberlyn v. 





BowLina 


Allen (1892), 36 Sol. Jo. 348. 
.|——- See, gencrally, COMPANIES, Vol. X., pp. 
919, 920. 
209. Order made under mistake—Of law, ]-—A will 
proved in 1874 gave an immediate legacy of £200 
to a chapel building fund, & also a reversionary 


ESTOPPEL. 


bequest, payable after the death or remarriage 
of testator’s widow. The exors. believed that 
these legacies transgressed the then operative 
Statutes of Mortmain, & an order was made in 
chambers dated May 8, 1876, directing that the 
£200 should fall into the residue. Testator’s 
widow died in 1909 :—Held: the representatives 
of the building fund were entitled to the rever- 
sionary bequest, inasmuch as the fund had other 
objects than those involving the purchase of land, 
to which the money might be applied, & the 
order of 1876 did not constitute an cstoppel by 
res judicata, as such order had been in respect of 
another bequest, & had been based on a belief 
which was erroneous.—Re SURFLEET’S ESTATE, 
RAWLINGS v. Smiru (1911), 105 L. T. 582; 56 
Sol. Jo. 15. 

In bankruptcy proceedings—Order of discharge. ] 

-See BANKRupTCY, Vol. LV., pp. 579 et seq. 


(d) Convictions and Orders in Criminal and Quasi- 
Criminal Proceedings. 

Whether conclusive.|—Sce Sect. 3, sub-sect. 1, 
K., post. 

Whether bar to subsequent proceedings.]---Sce 
Sect. 3, sub-sect. 2, H., post. 

Pleas of autrefois acquit & autrefois convict.|— 
See CRIMINAL Law, Vol. XLV., pp. 886 ef seq. 


SUB-SECT. 2.—-OTHER RECORDS. 


210. Answer in suit in equity.J|—-Where deft. 
has disclaimed by his answer, although he is 
retained as a party, & it is found that he has an 
interest, the answer being a matter of record, he 
is absolutely barred from any claim.—-Woop v. 
TAYLOR (1855), 3 Eq. Rep. 518; 25 1.7. O.S. 7; 
3 W. RR. 321. 

-- —.J—See, also, No. 249, post. 

---- Statements in pleadings since Judicature 
Acts.|-—See Part VI., Sect. 3, sub-sect. 2, B. (c), 
post. 

211. Date of enrolment of deed of bargain & 
sale.|—A man made a lease for years May 10, & 
then the lessor bargained & sold this to another by 
decd enrolled bearing date Apr. 10, & it was entered 
to be conveyed Apr. 10 before, but in truth it was 
delivered & acknowledged & enrolled afterwards : 
—Held: the bargaince was without: remedy at 
the common law, for he could not plead that it 
was acknowledged or delivered after the date of 
the day of acknowledging it.—Howarp’s Case 
(1589), Owen, 188; 74 KE. Re. 95853 sub nom. 
HOLLAND v. DOWNE, Sav. 91 3 sub nom. HOLLAND 
& ERANKLIN’S CASE, 1 Leon. 1835 sub nom. 
HOLLAND & Bonts’s CASE (1587), 3 Leon. 175. 
Annotations :—Consd. R. v. Hopper (1817), 3 Price, 495. 

Refd. Garrick +. Williams (1811), 3 Taunt. 540. 

212. File of proceedings in bankruptcy.|—~—After 
the creditors of a bkpt. have resolved under sect. 28 
of Bkpcy. Act, 1869 (c. 71), to accept a composition 
offered by bkpt., bkpt., though undischarged, has 
a locus standi to apply to the ct. to reduce the 
amount of the proof of a creditor, & the mere fact 
that the proof has been upon the file of the pro- 
ceedings in the bkpcy. for upwards of a year does 
not estop bkpt. from making the application. 

The file of the proceedings in a bkpcy. is not of 
a nature of a record, & does not create an estoppel. 
—Ite Bond, La p. BACON (1881), 17 Ch. D. 447 ; 
4417. T. 834; 29 W. Rt. 574, C. A. 

Fine.|—See No. 143, ante. 

Sheriff’s return.]—-Sce SHERIFFS & BAILIFFs, 


Part I].—Estopre, BY Matrer oF RECORD. 


Sect. 3.—EFFECT OF RES JUDICATA. 
SuB-sECT. 1.—As AN ESTOPPEL. 
A. In General. 

213. General rule.|—-(1) From the variety of 
cases relative to judgments being given in evidence 
in civil suits, these two deductions seem to follow 
as generally true ; first, that the judgment, of a ct. 
of concurrent jurisdiction, directly upon the point, 
is a8 a plea, a bar, or as evidence, conclusive, 
between the same parties, upon the same matter, 
directly in question in another ct.; secondly, 
that the judgment of a ct. of exclusive jurisdiction, 
directly upon the point is, in like manner, con- 
clusive upon the same matter, between the same 
parties, coming incidentally in question in another 
ct., for a different purpose. But neither the 
judgment of a concurrent or exclusive jurisdiction 
is evidence of any matter which came collaterally 
in question, though within their jurisdiction, nor 
of any matter incidentally cognisable, nor of any 
matter to be inferred by argument from the 
judgment (per CuR.). 

(2) A sentence in the Spiritual Ct. against a 
marriage in a suit of jactitation of marriage is not 
conclusive evidence, so as to stop the counsel for 
the Crown from proving the marriage in an in- 
dictment for polygamy (ver CurR.). 

(3) Admitting such sentence to be conclusive 
upon such indictment, the counsel for the Crown 
may be admitted to avoid the effect. of such 
sentence, by proving the same to have been ob- 
tained by fraud or collusion (per Cur.). 

(4) Fraud is an extrinsic, collateral act, which 
vitiates the most solemn proceedings of cts. of 
justice. Lord Coke says, it avoids all judicial 
acts, ecclesiastical or temporal (per Cur.). 

(5) In civil suits all strangers may falsify, for 
covin, cither fines. or real or feigned recoveries ; 
& even a recovery by a just title, if collusion was 
practised to prevent a fair defence; & this, 
whether the covin is apparent upon the record, as 
not essoining, or not demanding the view, or by 
sulfering judgment by confession or default; or 
extrinsic, as not pleading a release, collateral 
warranty, or other advantageous pleas (per Cur.). 
-—KINGSTON’S (DuCHEsSs) Cask (1776), 1 East, 
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P. ©. 468; 1 Leach, 146; 20 State Tr. 355; 2 

Smith, L. C. 12th ed. 754. 

Annotations :—As to (1) Consd. IR. v. Knaptoft (1824), 2 
B. & C. 883; R. v. Hartington Middle Quarter (1855), 4 
EK. & B. 780; Routledge v. Hislop (1860), 2 KH. & KE. 549; 
kh. v. Hutchings (1881), 6 Q. B.D. 300 ; Pricstman v. 
Thomas (1884), 9 P. D. 210; Isaacs v. Salbstein, [1916] 
2K. B. 139. Refd. Stafford ». Clark (1824), 9 Moore, 
C. P. 724; Barrs v. Jackson (1842), 1 Y. & C. Ch. Cas. 
585; Robertson v. Struth (1844), Dav. & Mer. 772; 
Do Bode v. I. (1848), 13 Q. B. 364; Bailey v. Harris 
(1849), 13 Jur. 341; Bank of Australasia v. Nias (1851), 
16 Q. B. 717; RR. uv. Blakemore (1852), 2 Den. 410 3 i. Vv. 
Haughton (1853), 1 E. & B. 501; Cammell v. Sewell 
(1858), 3 H. & N. 617; Howlett v. Tarte (1861), 10 
C. B. N.S. 813; Hunter v, Stewart (1861), 4 De G. P.& J. 
168; The Justyn (1862), 6 L. T. 553; Simpson v. Fogo 
(1863), 81. 'T. 61; Flitters vo. Allfrey (1874), L. R.10C. 2. 
29; Dover v. Child (1876), 34 L. TI. 737, Leggrott v. G. N. 
Ry. (1876), £ Q. B. D. 599: Caird v. Moss (1886), 33 
Ch. 1D. 22; Borough v. Collins (1890), 15 BP. D. 81; 
A.-G, for ‘Trinidad & Tobago ». Epiché, {1893) A. C. 518 ; 
N. K. Ry. v. Dalton Overseers, [1898] 2 Q. B. 66; Bynoe 
v. Bank of England, [1902] 1 K. B. 467; Turley v. Daw 
(1906), 94 L. 'T. 2163; Hill v. Clifford, Clifford v. Timms, 
Clifford v. Phillips, [1907] 2 Ch. 236; Burdett v. Horne 
(1911), 27 T. L. R. 402; Bedford v. Cowtan, [1916] 1 
k. B. 980; Port of London Authority v. Woolwich Corpn., 
(1924]1K. B. 30. tsto (2) Consd. Barrs v. Jackson (1845), 
1 Ph. 582. Refd. Meddowcroft v. Huguenin (1844), 4 
Moo. P. C. C. 386; R. v. Haughton (1853), 1 KE. & B. 501; 
Abouloff v. Oppenheimer (1882), 10 Q. B. D. 295. Asto( 
Consd. Galbraith v. Neville (1789), J Doug. K. B. 6, 1.5 
Abouloff +. Oppenheimer (1882), 10 Q. LB. D. 295. Refd. 
Thompson v. Blackhurst (1833), 1 Nev. & M. K. B. 266 ; 
Bandon rv. Becher (1835), 9 Bi. N.S. 532; Barrs v. 
Jackson (1845), 1 Ph. 582; Shodden «. Patrick (1854), 
23.L.7T. O.S.19143; uts to (4) Consd. Patch v. Ward (1867), 
3 Ch. App, 203. fd. White v. Hall (1806), 12 Ves. 321 ; 
Bland v. Lynam (1827).5 L. J. O. S.C. P. 87; Bandon v. 
Becher (1835), 9 Bli. N.S. 532; Moddowcroft v. Huguenin 
(1844), 4 Moo. P. oC. C. 3863 Tarry v. Newman (1846), 
15 M. & W. 645; Rew Blakemore (1852), 2 Den. 410; 
Nawab Sidhce Nuzur Ally Khan v. Ojoodhyarain Khan 
(1866), 10 Moo, Ind. App. 540; Ochsenbein v. Papolier 
(1873), 8 Ch. App. 695 5 Abouloff v. Oppenheimer (1882), 
10 Q. B.D. 204; Boswell v. Coaks (1894), 86 L. T. 365, n. 
As to (5) Consd. Ochsenbein v. Papelier (1873), 8 Ch. App. 
695. efd. Accidental Death Insce. Co. v. Mackenzie 
(1861), 5 L. T. 20; Rogers v. Hadley (1863), 9 Jur. N.S. 
$98; Leggott vu. G. N. Ry. (1876), 1 Q. B. D. 599. 
Generally, Mentd. Wilson 7. Rastall (1792), 4 Term Rep. 
7538; Kennell v. Abbott (1799), 4 Ves. 402; Martin v. 
Nicolls (1830), 3 Sim. 458 ;_R. v. Wye (1838), 7 Ad. & El. 
761; KR. xv. Caley (1841), 5 Jur. 709; Hill v. Barry (1842), 
7 Jur. 10; Rev. Sow (1843), 4 Q. B. 93; O'Brien v. R. 
(1849), 3 Cox, C. C. 360; RR. v. Basingstoke (1850), 14 
Q. B. 611; Liverpool Bank v. Foggo (1860), 2 L. T. 594 5 
Swan v. North British Australasian Co. (1862), 7 H. & N. 
603; RK. v. Fanning (1866), 10 Cox, C. C. 411; Finney v. 
Kinney (1868), L. Ro1 bP. & D, 483; Stimson v. Farnham 
(1871), L. R. 7 Q. B. 1753) Seton v. Lafone (1886), 18 


PART II. SECT. 3, SUB-SECT. 1.—-A. 


213 i. Generul rule.j|-—In order that 
the authority of chose juyze may be 
invoked, the litigation must not only 
be between the same parties & for the 
same Causes or reusons, but must also 
be for the same thing or object.— 
STANSTEAD CORPN. vt. BEACH (1899), 
Q. Rh. 8 Q. B. 276.— CAN, 

218 ii. —~---.]--To establish plea of 
res judicata there must be a decision 
on the subject-matter of the litigation 
& between the same partics.— DUNLOP 
v. HANEY (1900), 7 B.C. Lt. 307.—CAN. 


218 iii. - -}—-A judgment in a 
former action, until set aside, operates 
as al estoppel where pleaded to a 
second action for the same sub- 
ject-matter.—~Mumrorn v. ARCADIA 
POWDER Co. (1905), 37 N.S. 1. 375.— 
CAN, 

2138 iv. 
have no 





—~-—,]-—Parties to an action 
right after having tried a 
question in issue between them & 
obtained the decision of one et. to 
litigate the same matter over again 
in another.—BONHAM v, THE SAKNOR 
(1921), 21 Exch. C. R. 183.—CAN. 


213 v. -}—A finding to become 
res judicata as between co-pitfs. must 
have been essential for the purpose of 
giving relief against defts.—RUKHMINI 
v. DHONDO MAHADU (1911), I. L. R. 
36 Bom, 207.—IND. 


213 vi. ------.]—Pltf.'s father, claim- 





ing to be the trustee of a temple, demised 
temple lunds in 1866 on kanom to 
first deft., & second deft. was the 
ultimate ussignee of the kanom interest 
at the dato of snit.  Pitf.’s claim to the 
trusteeship was negatived by decree 
of ct. in 1894 when a third party was 
declared to be the trustee. It was 
found that pltf. was not tho trustee 
at the date of the present suit in- 
stituted by pltf. for recovery of 
possession of the kanom lands from 
second deft. :--Held: second deft. 
was not estopped from donying pltf ’s 
right on the ground that he was no 
longer the trustee, though he would be 
estopped from denying the title of the 
temple.—TiUPPpAN NAMBUDRIPAD v. 
IVTICHIRI AMMA (1914), I. L. R. 37 
Mad. 373. —IND. 


218 vii. .}—The three requisites 
of a plea of res judicata are that the 
action in respect of which judgment has 
been given must have been between 
the same parties or their privies con- 
coming the same subject-matter, & 
founded upon the same cause of com- 
plaint as the action in which the defence 
is raised.—HIbDDINGH v. DENYSSEN 
(1885), 38. C. 424.—S. AF. 


218 viii. -}-—-The requisites of a 
valid defence of res judicata are that 
the new demand must be for the same 
thing that has already been finally 
adjudicated upon, that it must be 
for the same cause & between the same 











partics.—BrRTRAM v. Woob (1892), 
10 S. C. 177.--S. AF. 

213 ix. ——.]—In order to sustain a 
plea of res judicata it must be clear 
that the parties to the suit are the 
same as those to the previous suit.— 
PRETORIUS ». BARKLY Kast DivIsiONAL 
CoUNCIL (19)4), App. D. 408. S. AF, 


h. Foreign judgment.j)— A foreign 
decrees founded on for oxecution in this 
country affords only primd facie 
evidence of the truth & justice of the 
claim of pursuer, & is liable to be 
impunged on cause shown by defender. 
—SOUTHGATE v. MONTGOMERIE (1837), 
15 Sh. (Ct. of Sess.) 507; 12 Fac. Coll. 
473.—SCOT. 


k. Judyment by justices  funeti 
officio.j\—Defts. S. & A. H. were the 
makers of a joint & several promissory 
note in favour of K., or order, which 
Kinder :J to pitf. ‘Tho note was sued 
In tho first instance before two justices 
of the eace. At the tri deft. 
de:muanded a jury, & on the jury fuiling 
to agree they were dismissed by the 
justices & judgment gfven ordering 
each party to pay his own costs. Pitt. 
afterwards commenced procecdings in 
the county ct. to recover the amount 
of the note with interest :—Held: the 
first suit was not res judicata. The 
magistrates whon they discharged thu 
jury were functi officio; ut all events 
they did not finally settle the matter in 
issue between the parties.—-CREELMAN 
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Sect. 3.---Fffect of res judicata: Sub-sect. 1, A. & 
B. (a).j 
39: King : - sorpn. v. Hardin 

(18095, By i J. ia are: ow’ hie v Menoa 1893), 62 

L. J. Ch. 586: Ballantyne v. Mackinnon, [1896] 2 Q. B. 

455: Dalton ev. Fitzgerald (1897), 66 L. J. Ch. 604; 

In the Estate of Crippen, [1911] B. 108; C. (otherwise H.) 

vr. C., (1921) BP. 399, 

214, ---—-..—Orpb v. Ord, No. 140, ante. 

215. ‘Grounds of decision.|—By an agree- 
ment between two cos., one co. was to buy the 
business of the other co., the consideration to 
be paid in shares of the buying co., to be issued 
to the selling co. & divided amongst its share- 
holders. Resolutions approving of this agreement 
& also authorising the creation of the requisite 
new shares, all the shares authorised by the arts. 
of assocn. having been already issued, were 
passed at one extraordinary general meeting of 
the buying co., & were confirmed at a second 
meeting. <A large majority of the shareholders 
of the selling co. assented to the agreement, & 
applied for & received what purported to be new 
shares of the buying co. Certain dissentient 
sharcholders, however, filed a bill in Chancery & 
obtained a decision that the agreement was void. 
These shareholders were, afterwards, by way of 
compromise, paid a sum of money by the official 
liquidator of the buying co., then in liquidation, 
& the suit in Chancery was stayed. Certain former 
shareholders of the selling co., holders of what 
purported to be new shares in the buying co., then 
applied to be repaid the money which they had 
paid to the buying co. for premiuni & on calls 
upon their shares :—-/feld: (1) as the buying co. 
did really acquire, by a title which, though 
originally defective as against the dissentient 
shareholders, had been in the end confirmed, the 





JISTOPPEL. 


property of the selling co., & as the shares were 
issued bond fide, the holders of the new shares 
could not now repudiate them; (2) the directors 
of a co., after a resolution to increase the capital 
of a co., by the issue of new shares had been 
approved of by two meetings, according to 

Companies Act, 1862 (c. 89), ss. 50, 51, could 

proceed to issue the shares, & it was not necessary, 

under sect. 12, to have the articles varied at two 
meetings & the issue of the shares authorised by 
two other meetings. 

(3) The buying co. had brought against one of 
the holders of new shares an action to recover calls, 
in which action judgment had been given for 
deft. :—Held: the judgment was conclusive, & 
this holder of shares must be repaid what he had 
paid for premium & calls on the shares. _ 

(4) A judgment is not only conclusive with 
reference to the actual matter decided, but also with 
reference to the grounds of the decision, provided 
that the grounds of the decision can be clearly 
discovered from the judgment. itself.—/te BANK 
OF ILIINDUSTAN, CHINA & JAPAN, CAMPRBELI’S 

‘ASE, HIPPISLEY’s CASE, ALISON'S CASE (1873), 9 

Ch. App. 1; 48 I. J. Ch. 13 29 L. T. 521; 22 

W. R. 118, LC. & L. I. 

Annotations :—As to (1) Consd. Hope 1. International 
Financial Soc. (1876), 4 Ch. D. 327. Refd. Re County 
Palatine Loan & Discount Co., Teasdale’s Case (1873), 9 
Ch. App. 54; HKichbaum v. City of Chicago Grain 
Elevators, [1891] 3 Ch. 459: Re Wakefield Rolling Stock 
Co., (1892) 3 Ch. 165; As to (2) Refd. Imperial Uydro- 
pathic Hotel Co., Blackpool v. Hampson (1882), 23 Ch. D. 
1; Taylor v. Pilsen Joel & General Electric Light Co. 
(1884), 27 Ch. D. 268: Re Briton Medical & General Life 
Assocn. (1889), 5 T. L. KR. 502; Mosely a. Kolfyfontein 
Mines, {1910} 2 Ch. 382; Re North Cheshire Brewery Co. 
(1920), 64 Sol. Jo. 463. 48 to (3) Refd. Re Ruby Con- 
solidated Mining Co., Askew’s Case (1874), 43 L. J. Ch. 
633. .1s to (4) Refd. Harriman v. Harriman, [1900] P. 


123. 





wim (1911), £. Iu. RR. 36 Bom. 214.-- IND. 


’ J): Res judicata onsts the 
jurisdiction of the ct.. while estoppel 


ve Stewarer (1895), 28 N.S. RR. 185.— res judicata.--EMERSON TOWN — tv. 

CAN. FORRKSTER (1910), 19 Man. L. R. 665. 
lL. Interlocutory decision.) ~The Di-  —~CAN. 

visional ct. is not concluded by a r. Votion to set judgment aside——- 


prior Judgment of that ct. given upon 
uh interlocutory appeal in the same 
ease.——EDISON GENERAL HLECTRIC Co. 
1 EDMONDS (1896), 4 B.C. I. $54.-- 
CAN. 


m, ---- Judge in chambers.) — 
Held: defts. were not estopped by the 
interlocutory decision of a judge in 
chambers,-—-KitNGSTON t. SALVATION 
ARMY (1904), 24 C. L. T. 309; 7 
Oo. L. RR. 681; 3 O. W. RR. 556.—CAN. 

n. Decisions of aunictpal councils.) 
—The legal rules touching res judicata 
do not apply to the decisions of 
municipal councils, which are only 
administrative acts. ST. CHRISTOPHE 
CORPN. &. ARTHABASK (A CORPN. (1906), 
q. It. 29 8. GC. 493,.—CAN. 

0. .lpplication for stay of  ere- 
cution --Pending appeal.) —Judgment 
having been given for pltf., deft. 
appealed to the ct., & applied for 
u stay of execution pending the appeal. 
The application was dismissed. On 
renewal of the application :—Held: 
deft. having previously applied for 
a stay & failed, the matter was now 
res judicata, —Covent r. JANZEN (1908), 
1 Sask. L. RR. 4245 9 Wo. 1. R. 133.--- 
CAN. 


p. Registrur’s order referring matter 
to judge.|\—A case is not res judicata 
through the matter being referred 
by registrar to a jJudge.--~Rkevis cv. 
KONSCHUR (1909), 10 W. L. R. 680; 
2 Sask. L. R. 125.—CAN. 


q. Application for transfer — of 
action.|}—A county ct. judge should not, 
entertain an application for transfer 
of an action under King’s Bench Act, 
kh. S. M. 1902, c. 40, 6. 90, if it hag 
been alveady refused by a judge of the 
King’s Bench on an application under 
the same section, as the matter is 





On ground of fraud & discovery of 
new  ervidence.|—An action in the 
supreme ct. of Sask. was tried by a 
judge of that ct., who gave judgment 
in favour of pitf. Defts. appealed 
from that judgment to the supreie 
ct., which affirmed the judgment & 
refused to order a new trial. Defts. 
launched a further uppeal, to the 
supreme ct. of Canada, &, before it 
was heard, moved to set aside the 
original judgment & for a new trial, 
on the grounds of frand & the dis- 
covery of new & material evidence :— 
Held: the matter was res judicata,-— 
WILLOUGHBY ¢. SASKATCHEWAN VALLEY 
& MANITOBA LAND Co. (1911), 17 
W. L. RR. 177.—CAN. 


8. Matter must be heard & finally 
decided.| --To support the defence of 
res judicata, it is not cnough that 
the parties to the suits are the same, 
& that the same matter is in issue. 
The matter must have been heard 
& finally decided. —SHEKOSAGAR SINGH 
v. SITARAM SINGH (1897), 1. L. QR. 
21 Cale. 617; L. R. 24 Ind. App. 56; 
1c, W. N. 290,.—IND. 

t. Must be busel on grounds 
stated in the judgment.J—A_ plew of 
res judicata must be based on the 
grounds of the decision actually stated 
in the judgment.-——JALASUTRAM LAK- 
SHMINARALN V. BOMMADEVERA VENKATA 
NARASIMHA NAIDU (1905), I. L. R. 29 
Mad. 42.—-IND. 


_&. Res judicuta do estoppel dis- 
lingwished.\-—-Estoppel & res judicata 
are entirely different. es judicata 
precludes &® man averring the same 
thing twice over in successive litiga- 
tions, while estoppel prevents him 
saying one thing at one time & the 
opposite at  another.—CaASsAMALLY 
JAIRAJBHA! v. Sm CURRIMBHOY KBRA- 


does no more than shut the mouth of 
a party. Mstoppel never means any- 
thipg more than that a person shall 
not be allowed to say one thing at one 
time & the opposite of it at another 
time : while ores judicata means 
nothing more than that a person shall 
not be heard to say the same thing 
twice over.-—BITAISHANKER NANABIDAT 
ve. MorRARIE KESHAVIL & Co. (I9TE), 
J. 1. Ut. 386 Bon. 283.—IND. 

ce. Declaratory decree.) —A suit for 
partition of Jand was withdrawn as 
ugainst onc deft. who was cntitled to 
part of the land. PiUf. & remaining 
defts. entered into @ comprumise in 
the terms of which the ct. pussed a 
decree for delivery of a share of the 
land to pltf. The decrce-holder having 
diced without executing the decree, 
his heir now sued for partition of the 
land & delivery of the above share, 
joining as defts. the various persons 
entitled to shares :—Held: the decree 
in the former suit could only operate 
os a declaratory decree, & did not 
preclude pltf. from bringing ~~ the 
present suit.— BEEMABAT v. YAMUNABAL 
(1890), I. Lb. 1. 13 Mad. 313.—IND, 


d.- --—.J—A  Khoti 


village was 
owned by two families known = as 
Varang & Desal. In 1854, two 


menibers of the Desai family brought 
aw suit for partitioning the one-half 
share of the Desai family in the 
village. That suit ended in a decree 
which awarded them the share. The 
decree rembined unexecuted. In 1904, 
pitf., a member of the Varang family, 
sucd the Varang as well as the Desai 
inembers, to obtain his 1/84th sharo 
by partition of the village. Some of 
the defts. in both familics admitted 
pitf.’s claim & asked that their shares 
also should be awarded to them on 
partition. It was contended that the 


Parr I].-—Estopre, py Matrer or REcorp. 


216. ——— Judgment in rem.|—BALLANTYNE v. 
MACKINNON, No. 268, post. 
217. —-—.|— HILL v. CLIFFORD, CLIFFORD 
vy. TIMMS, CLIFFORD v. PHILLIPS, No. 239, post. 
218. Decision on merits.|—A decision on the 
merits is a decision on the issue taken, after hear- 
ing all the evidence legally tendered on both 
sides.—R. v. EVENWoop & BARONY (INHABITANTS) 
(1843), 3 Q. B. 870; 3 Gal. & Dav. 145; 12 L. J. 
C.101; 7 J. P. 626; 7 Jur. 697; 114 E.R. 
48, 
Annotations :-—Apld. Ex p. Ackworth Overseers (1843), 3 
. B. 397. Folld. m. v. Charlbury & Walcott (1843), 3 
. B. 378. Consd. R. v. Eliel (1843), 7 J. P. 721. Refd. 
. v. Perranzabuloe (1844), 8 J. P. 516; R. v. Conningsby 
arte ane T. O. S. 103; De Mora v. Concha (1885), 29 


Judgment as bar to subsequent proceedings by 
plaintiff.|—See Sect. 3, sub-sect. 2, post. 
See, also, Sect. 1, ante. 





B. In respect of What Matters. 
(a) Matters of Law. 

219. General rule—Reasons for decision.|-— 
Before the passing of Local Government Act, 
1894 (c. 73), pltf. was duly elected assistant 
overseer of the poor of a certain parish by the 
inhabitants of the parish in vestry assembled 
at a salary, in the events which happened, of 
£85 a year, & was duly appointed by a warrant 
of justices. In 1896 the Local Govt. Board, 
acting under sect. 33 of that Act, made an 
order conferring on the council of the urban 
district in which the parish was situate the power 
of appointing &, subject as mentioned in Art. 6, 
of revoking the appointment of the assistant over- 
seer of the parish. Art. 6 provided that ‘‘ Nothing 
in this order shall apply to the revoking of the 
appointment of any person now holding office as 
assistant overseer in any parish to which this order 
extends, nor, without his consent, to his re-appoint- 
ment, & every such assistant overseer shall 
continue to hold office upon the same terms as at 
present.” In Sept. 1905, the inhabitants of the 
parish, without revoking pltf.’s appointment, & 


claim of the Desai dofts. to obtain their 
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without his resigning, passed a resolution increasing 
his salary by £115 a year, & in Aug. 1906, two 
justices issued a warrant which, after reciting that 
the inhabitants had nominated & elected pltf. & 
had fixed the yearly sum of £200 as his salary 
together with such a sum as he might be allowed 
for work in connection with the registration of 
voters, proceeded to appoint him assistant over- 
seer to perform the duties & receive the salary 
fixed by the inhabitants. In an action by pitt. 
against the overseers of the parish, who refused to 
pay the increased salary, it was held on Mar. 23, 
1907, that pltf. had not been duly appointed at 
the increased salary, because, among other 
reasons, the power of re-nomination & re-election, 
which were necessary before the salary of an 
assistant overseer could be increased, had been 
vested in the urban district council. In Sept. 
1912, the inhabitants, without any resignation of 
pltf. or revocation of his appointment, resolved 
that he should be paid a salary of £250 a year for 
performing the duties of overseer of the poor with 
certain exceptions; & in Oct. 1912, two justices 
issued a warrant which, after reciting that the 
inhabitants had nominated & clected pltf. & had 
fixed his yearly salary at £250, proceeded to 
appoint him assistant overseer to execute the 
duties & receive the salary fixed by the inhabitants. 
In 1916 the inhabitants again, without any resigna- 
tion of pltf. or revocation of his appointment, 
resolved that pltf. should be paid a salary of £250 
a year for performing the duties of overseer of the 
poor with the same exceptions as before, & again 
two justices issued a warrant reciting his nomina- 
tion & election by the inhabitants & appointing 
him to be overseer of the poor & empowering him 
to perform the duties & receive the salary fixed 
by the inhabitants. In an action by pltf. against 
the overseers of the parish claiming a declaration 
that he was entitled under the warrant of 1912, 
or alternatively under the warrant of 1916, to 
salary at the rate of £250 a year:—Held: pltf. 
was not estopped by the judgment of Mar. 23, 
1907, from contending that the power of revoking 


SON UV. CANADIAN NORTHERN Ry. Co. 


share in the village, was barred as res 
judicate in virtue of the decree of 
1854, which awarded to them half a 
share in the village :—WHeld: the first 
decrec was a declaratory decree & did 
not. operate as res judicata in the present 
suit.—Jaau BaBAsr v. BALU LAXMAN 
(1912), I. L. LR. 387 Bom. 307.—IND. 

e. Leffect of civil procedure code.j— 
While Civil Procedure Code, 8s. 11, 
prevents the re-trial of issues directly 
é& substantially in issue in a previous 
suit, tho plea of res judicata still 
remains, apart from the limited 

rovisions of the code.—HooK v. 

ENGAL ADMINISTRATOR - GENERAL 
(1921), 37 T. L. R. 378.—IND. 

f. Action for possession of land.}— 
Although a judgment in an action of 
ejectment could not always be relied 
on as an estoppel because of its form & 
its fictitious partics, the judgment in an 
action for the possession of land, under 
the present proceduro, may be pleaded 
as an estoppel.— KELLY v. BENTINCK, 

SRAIG 6t. BENTINCK (1902), 22 
N. 4. L. ht. 235.—N.Z. 

g. Judgment in special case put 
hypothetically.|—The fact that a jJudg- 
ment has been given on a statement of 
facts in a special case put re Ltelraneoer td 
is no ground why it should not opcrate 
as an estoppe!l.— KELLY v. BENTINCK 


OrRalIG v. BENTINCK (1902), 2 
N. Z. L. R. 235.—N.Z. 
h. Must be raised at trial— 


Cannot be decided on pleadings alone. }— 
The exceptio rei judicate is a plea in 
bar, & can only be raiscd at the trial, 


J ——-VOL, XXtI. 


& cannot be decided on the pleadings 
alone.—LAMB v. COLONIAL SECRETARY 
(1902), T. S. 319.—S. AF. 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (a). 


219 i. General rule.J—Vitf., on a 
motion by deft. for a new trial, sub- 
mittod, in the belief that the case was 
concluded by a recent decision of the 
ct. On the new trial a verdict was 
returned for deft. Pltf. now moved 
for a new trial on a ground which 
involved a point substantially tho 
saine as that on which he had pre- 
viously submitted :—Held: he was 
estopped from arguing the point, 
although he might, on the previous 
motion, have been mistaken in sup- 
pone that the case was concluded 

y any decision of the ct.—M‘RoBERTSs 
v, CARTER (1888), 9 N.S. W. L. R. 
458.-—-AUS. 


219 ii. .J—Pltfs. owned land ad- 
joining the yards of a ry. co., who in 
1888 constructed a siding for pltfs.’ 
use in their business. In 1901 defts. 
succeeded to the rights of the co., 
& in 1904 removed the siding. Pltfs. 
applicd to the Dominiun Board of 
qX. Comrs. for an order that the siding 
be popleces & in February, 1906, the 
Board made an order restoring the 
spur track facilities formerly enjoyed 
by pltfs. The Supreme ct. of Canada 
held that the Board had jurisdiction 
to make the order :—H/feld : tho finding 
as to the jurisdiction of the Board was 
binding upon defts., & the question of 
jurisdiction, was res judicata,—OBIN- 





(1910), 13 W. L. Rt. 8.—CAN. 


219 iii. ——.J—DItf.’s traction-cngine 
having been injured by reason of the 
rr Sa of a township bridge over 
which it was being driven, & this 
action being brought against the 
township corpn. to recover damages 
for the injury :—-ffeld: theo question 
of deft. corpn.’s liability was concluded 
by a previous case which arose out of 


the same  occurrence.—-PIPHER vv. 
WHITCHURCH TOWNSHIP (1917), 39 
O. LL. R. 2445 34 D. L. i. 702.—-CAN, 





k, Construction of will.j— 
Testatrix by her will gave a sum to 
trustees upon trust to pay the income 
to her husband for life, & after his 
death to pay & divide the income equally 
between her five children for their 
respective lives, with a power to 
appoint the capital of their respective 
shares by deed or will. On an originat- 
ing summons to which three sons were 
parties, an ordcr had been made 
declaring that the children took life 
interests after the death of their 
father in their respective shares, with 
a powe: of appointment superadded, 
‘** the said respective shares to remain 
in the hands of the trustees during 
the respective lives ’’ of such children. 
Subsequently, by an originating 
summons taken out by those sons, 
the question was asked whether in the 
event of the sons appolating their 
respective shares to themselves by 
dved they would be entitled absolutely 
to those shares subject only to the life 
interest of their father :—Held: the 


M 
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Sect. 3.—Effect of res judicata: Sub-sect. 1, B. (a), 


i i & re-electing him at an increased 
a aa recta after the order of 
the Local Govt. Board made in 1896. — 

No question of fact) which was directly in issue 
between the parties to the action before Bray, J., 
& which was decided by him, could be further 
litigated by either party, & the same would apply 
to the exact point decided by Bray, J., whether 
it were a point of law or of mixed law & fact. 
But the reasons which led the learned judge to 
his decision upon the precise point do not bind 
the parties in a subsequent litigation (BANKEs, 


salary remained in the 


i.J.). 


The present appits., as overseers of the poor for 
the time being of this parish, are as privies bound 
by the actual decision of Bray, J.; but neither 
party is estopped by the reasons on which he based 


matter was res judicata by reason of 
the former order of the ct.— HOooMm v. 
Barrp (1915), 19 C. L. R. 283.—AUS. 


1. Decree for foreclosure — 
Subsequent suit to try validity of 
mortgage.}—In a suit against a mtgor. 
who had mtged. reversionary interests 
in residuary real & personal cstate 
to a co., a decree for foreclosure was 
made absolute in 1895, & the co. 
subsequently sold the properties. <A 
suit was subsequently instituted 
against the co. by the mtgor., who 
alleged that the mtge. transactions 





were ultra vires the co. & the mtge. | 


therefore invalid :--—Ield: the mtgor. 
was estopped by the decree for fore- 
closure from disputing the validity 
of the mtges.—GOLDRING 1. NATIONAL 
MvuTvVaAL Lirg AsSsocn. OF AUSTRA- 
Fae Lrp. (1916), 22 C. L. R. 336.— 


m, —-- Validity of will admitted 
to probale,J—'The last will of deceased 
was duly admitted to probate by the 
ct. of probate for the county of C 
There was no appeal from the decree 
& no application to have the will 
proved in solemn form. The widow 
of deceased brought an action against 
the cxor. to have the will declared null 
& void & to cancel the probate granted : 
--Ifeld: the question of the validity 
of the will was res judicata.— DICKSON 
a (1920), 52 N.S. R. 365.— 


n. —— Construction of deerce by 
court.J—In reference to an application 
for exccution of a decree, a ct. made 
an order between the parties con- 
struing the decree to award interest 
at a certain rate till payiment :—Held : 
bo contrary construction could be 
Placed upon the decree in a subsequent 
application in the execution ro- 
ecedings.— Brent RamM r. NANnHU MAL 
(1884), I. L. R. 7 AU. i028; T. RR. 11 
ind. App. 181.—IND. 


o. Effect of order for new trial.jJ— 
As to the question whether an agree- 
ment was an enforceable contract a 
prior decision ordering a new trial 
does not operate as an estuppel.—- 
GRAY v. DALGETY & Co., Lip. (1916), 
21C. L. R. 509.— AUS. 

p. --—-.]—To a demand by F., 
for payment of an account, K. replied 
by pointing out errors & domanding 
rome of the amount of a cheque 

rawn by a third party, in the felo- 
nious conversion of which, he alleged, 
F.’s wife took purt & that the rights 
in the said cheque had been transferred 
to him. Tho supreme ct. of Nova 
Scotia held that the whole letter was 
privileged, but ordered a new trial 
of the whole case :—Held: as the 
order was for a new trial without 
restriction & the evidence given on the 
former trial is not before the ct., 
the question of privilege is not res 





ESTOPPEL. 


his decision (BANKES, L.J.).—JONES v. LEWIS, 
[1919] 1 K. B. 328; 88 L. J. K. B. 657; 120 L. T. 


200; 83 J. P.61; 171. @. R. 105, C. A. 


rom the Ct. 


Li. JJ. 


Powell (189 


judwata by the decision of the pro- 
vincial ct.—KINNEY v. FISHER (1921), 
625. C. R. 546.—CAN., 

221i. Matter of mized law & fact.}— 
On a previous suit a particular stipula- 
tion contained in a __ particular 
Habuliyat having been held to be 
valid as between the parties, it is not 
open to the ct. subsequently to try 
the issue whether that particular 
stipulation is valid or not, the question 
being a mixed question of law & fact. 
—BISHNU PRIYA CHOWDHURANI 1. 
BHABA SUNDARI DEBYA (1901), I. L. ht. 
28 Calc. 318.—IND. 

221 ii. }-A judgment in a 
previous suit between the same partics 
not based on a misapprehension as to 
a general rule of law, but deciding a 
question of mixed law & fact is binding 
as res judicata in a subsequent suit.— 
KOYYANA CHITTEMMA t. Doosy GAVA- 
oa (1905), I. L. R. 29 Mad. 225.— 


q. Order overruling demurrer—Not 
appealed against.}—A defence setting 
up non-compliance with a_ condi- 
tion in a contract having been dec- 
murred to, & plitf. not having appealed 
against a judgment overruling the 
demurrer, the question as to the 
sufficiency in law of the defence was 
held to be res judicata.— GRAND TRUNK 
Ry. Co. v. MCMILLAN (1889), 165. C. R. 
343,.—-CAN. 

r. ——— ——.J—McCKEAN v. 
(1891), 19 S C. R. 489.—CAN. 

8. Order on objection to status of 
petitioner—Not appealed against.}—The 
preliminary objection was to the 
status of petr., & copies of the voters’ 
pert objection was to the 
ists were filed but uo other evidence 
offered. The ct. set aside the objec- 
tion ‘‘ without prejudice to the right 
of resp. if so advised to raise the same 
objection at the trial of the petition.” 
No appeal was taken from this decision 
& the case went to trial, where the 
objection was renewed but was over- 
rujed by the trial judges who held that 
they had no right to entertain it, & 
on the merits they allowed the petition 
& voided the election :—Held: the 
objection raising the question of the 
qualification of petr. was properly 
raised by preliminary objection & 
disposed of, & the judges at the trial 
had no jurisdiction to entertain such 
objection.—_DP-Rescorr ELECTION CASE 
(1892), 20 8S. C. R. 196.—CAN. 


t. Decision admitting will to pro- 
aun PCr ae eo 

alrude— Plaintiff no 'y to first con- 
test.}—The high ct. has jurisdiction to 
entertain an action for a declaration 
of the invalidity of the will, notwith- 
standing the decision of a surrogate ct. 
admitting the will to probate, after a 
contest to which pltf. in the high ct, 
action was not a party, & the validity 





JONES 


Annotations :—Mentd. Re Simpson (1874), 
574, n.; Re White, Ex p. Dear (1876), 1 Ch. D. 5143 
Mellor, Ex p. Butcher (1880), 1 
Ex p. aon (1893), 

,75 L. T. 143. 


220. Court in which estate to be administered.| 
—It would be a scandal upon the administration 
of justice, if, after we have stopped the suit in 
Ch., & prevented the receiver in Ch. from inter- 
fering with the assets, we were then to say, 
There are a great quantity of assets which we will 
not administer, but will send them back to be 
realised & administered in the Ct. of Ch. on 

rinciples which the Ct. of Ch. has borrowed 
of Bkpcy. 
Wuitr, Fx p. Morey (1873), 8 Ch. App. 1026 ; 
43 L. J. Bey. 28; 20 L. T. 442; 21 


(James, L.J.). — Re 
. R. 940, 


9 Ch. Ap 


€ 
Ch. D. 465; He Head, 
10 Morr. 76; Re Daniel, Ex p. 


of the will was not res judicata by the 
decision of the surrogate ct.— BADENACH 
v. INGLIS (1913), 29 O. L. R. 165; 4 
O. W. N. 1495.—-CAN. 

a. Subsequent action to 
declare confirmation of deed contained 
in will invalid.}—-The will of a Ma- 
homedan lady, which confirmed a deed 
of release of testatrix’s property to deft., 
was admitted to probate under Probate 
& Administration Act, 1881, though 
pltfs., who were her heirs, had entered 
a caveat againstit. Plitfs. then brought 
an action to compel deft. to account for 
two-thirds of testatrix’s property, a 
Mahomedan having only power to 
dispose of one-third of his property 
by will, It was admitted that, apart 
from tho effect of the probate, the deed 
of release & the confirmation thercof 
in the will were of no effect, as having 
been obtained by undue intluence, but 
it was contended that pltfs. were 
estopped by the probate from denying 
the validity of the confirmation of the 
deed contained in the will :—Held >: 
probate granted under the Act of 1881 
did not create an estoppel as contended. 
—--KURRATULAIN BAHADUR (MIRZA) ¥. 
PEARA CAE) (1905), 21 T. L. R. 
650.— ‘ 

b. Judgment upholdi validly of 
debentures—Debenture holder suing on 
his own behalf — Subsequent action 
against other debenture holders of same 
company.}—By a deed executed in 
1895 property of a co. was conveyed 
to trustees for the holders of second 
debentures to be thervafter issued. 
The arts. of assocn. of the co. provided 
that no director should vote in respect 
of any matter in which he was indi- 
vidually interested. They fixed the 
quorum of directors at two. At a 
meeting of directors held on May 12, 
1903, at which three directors (two of 
them being D. & K.) were present 
it was resolved that certain second 
debentures should be issued in trust for 
D. & K. as security for advances made 
by them to the company, which 
debentures were subsequently issued. 

At a meeting of directors, held on 
May 16, 1903, at which five directors 
(includ C. & T.) were present, each 
of the rectors present agreed to 
advance a certain sum to provide new 
plant, & it was resolved to issue certain 
secoud debentures in trust for those 
making such advances, as security for 
the same. At a meeting of directors 
held on June 25, 1903, at which C. & T. 
were not present, these debentures 


were issued 
of directors held on 





At a meeti 
January 20, 1904, at which K., D., & 
H. were tho directors present, it was 
resolved to issue certain second deben- 
tures in trust for persons making 
advanoes to the co., as security for 
such advances, & in pursuance of this 
resolution second ebentures wore 


Part II.—-EstoprpeEL BY MATTER oF RECORD. 


221. Matter of mixed law & fact.)—JoNxES v. 
Lewis, No. 219, ante. 


(b) Matters of Fact. 


222. General rule.j—-JonEs v. Lrwis, No. 
219, ante. 
228. Exemption of land from tithes.}] —A 


verdict & judgment against a rector, obtained in 
proceedings in prohibition as far back as the year 
1680 will, in case of any claim to tithes being made 
by a subsequent rector, be conclusive against him 
of the existence of a binding composition real.— 
WywniatTt v. LINDON (1839), 8 L. J. Ch. 121; 
3 Jur. 50, L. C. 

224. Date of conviction.|—The record of a 
prisoner’s conviction, showing that he was con- 
victed on a certain day, does not operate as an 
estoppel, so as to shut out evidence of the actual 
day on which the conviction took place. 

As far as the record is concerned, the Assizes 
may be regarded as of one day; but that day is a 
legal day, which may, & often does consist of 
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more than one natural day of 24 hours. The ct. 

will itself take judicial notice that the Assizes are 

continued from day to day (MAULE, J.).— 

WHITAKER v. WISBEY (1852), 12 C. B. 44; 21 

L. J. G. P. 116; 19 L. T. O. 8S. 156; 16 Jur. 411; 

6 Cox, C. C. 109; 1388 E. R. 817. 

Annotations :—Expld. R. v. Roberts (1873), L. R. 9 Q. B. 77. 
Refd. Preston v. Pecke (1858), 31 L. T. O. 8. 162. 
Matter of. mixed law & fact.]—See No. 219, 

ante. 


(c) Cause of Action. 


225. General rule.|—(1) If assignees of a bkpt. 
have brought an action, & have attempted to 
prove one item of their demand, & fail, because 
they could not prove an act of bkpcy. sufficiently 
early, they cannot bring another action for that 
claim which they could not before succeed in. 

(2) The record in the former action is evidence 
in the second action, without being pleaded, though 
not conclusive as an _ estoppel.—STAFFORD 1. 
CLARK (1824), 2 Bing. 377; 1 C. & P. 403; 9 


issued in trust for C. & T. (directors). 
In pursuance of the same resolution 
second debentures were also issucd to 
K. & D. 

In the course of the present action, 
which was brought by a holder of 
first debentures, D. & K. applied to 
the judge for liberty to institute a joint 
action to establish their rights in 
respect of the second debentures issued 
to them. An order was made giving 
D. liberty to proceed with an action 
against the trustees of the second 
debenture holders & the co., for the 
purpose of establishing the rights of 
the appcts. The action was brought 
by D. alone, & dealt with his rights 
only. I1t resulted in a judgment in 
his favour as regarded his debentures. 
The validity of the debentures issued 
to K., C., & T. having been challenged 
in the present precoding’ by the 
other sccond debenture holders & by 
the liquidator of the co. :—/feld: the 
judgment in D.’s action could not be 
relied on by K., C., or T., by way of 
estoppel.--Cox v. DUBLIN CITY DIs- 
ee (No, 2), [1915] 1 1. R. 345.— 


co. Judgment for instalment of 
purchuse:- money — Due on contract for 
sale of land—Subsequent auction for 
balance—Proof of title. J—The fact that 
in a former action for an instalment 
of purchase-moncy the deft.-purchaser 
raised no question as to title & pltf. 
vendor recovered judgment raises no 
estoppel against deft. pleading want 
of title in a subsequent action for tho 
balance of the purchase-money.— 
MacKAY v. PROHAR & PAINE, [1922] 
3 W. W. R. 482; [1923] 2W. W. BR. 272 ; 
2D. L. R. 1148.— CAN. 


d. Order made in executiun  pro- 
ceedings— Allowing claim based on deed 
of sale-—Subsequent action on deed of 
sale.}—Pltf. purchased two distinct 
plots of land (A & B) from @G. by a 
deed of sale. In 1884, in execution of 
a decree against G. plot A was attached 
& sold as his property & purchased by 
deft. Pltf.did not intervene & at that 
time took no steps to cstablish his 
alleged right to this Jand. In 1885 
deft. obtained another deerce against 
G. & in oxecution, attached plot b. 
Pitf£. intervened, & claimed the property 
attached as his own under the sale- 
deed. Deft. disputed the sale, but the 
ct. allowed pltf.’s claim. Deft. did 
not file a suit to set aside this order. 
Pitf., then filed a suit to establish his 
title to plot A, rel on his sale-dced. 
Deft. again disputed the sale :—Held: 
the order in the execution-procee 
did not operate as res judicata, & di 
not estop deft. from contesting the 
validity of the sale-deed.—DINKAR 


BALLAL CHAKRADEV v. HARI SHIRDHAR 
ee (1889), I. L. R. 14 Bom. 206.~- 


F Subsequent order of sub- 
stitution. }—A. executrix to the estate 
of her husband, executed a mtge.-bond. 
She then adopted a son, B. After the 
adoption, a suit was brought on the 
mtge.-bond against A., & a decree was 
passed in terms of a compromise for 
payment by instalments, the mtged. 
property remaining hypothecated as 
before. Default was made in payment 
of the instalments, & the decree-holder 
applied for execution of the decree 
from time to time & obtained partial 
satisfaction. In the meantime, the 
ot. of Wards took the management of 
the estate from A. & in the course of 
execution proccedings the original 
decree-holder died, & on an appln. for 
execution, N. then a minor, was sub- 
stituted as decreo-holder, & B. was 
substituted as judgment-debtor in the 
place of A. :—Held; B. was precluded 
by the previous proceedings from ques- 
tioning the order of substitution,— 
NORENDRA NATH PAHARI v. BHUPEN- 
DRA NARAIN ROY (1895), L. L. R. 23 
Cale. 374.-—IND. 


f. Order refusing probate of will-- 
Subsequent suit by executors as beneficial 
owners.|—Pltfs. applied for probate 
of a will of which they were appointed 
executors. Defts. opposed their appli- 
cation, which was rejected. Dltfs. 
thereupon filed the present suit, as the 
persons beneficially entitled under the 
will for a declaration that the property 
of deceased belonged to them, & for 
an injunction to restrain deft. from 
obstructing them in the enjoyment of 
it:—Held: the suit was not barred 
by the order refusing probate of the 
will..—GANESH JAGANNATH DEV. v. 
RAMOHANDRA GANKSH Drv (1896), 
Il. L. R. 21 Bom. 563.-—IND. 

g. Subject-matter of two 


suits 


must be the saume.J—-A decision on , 
a question of law in a previous suit ; 


is not res judicata in a subsequent 
suit between the same parties, when 
the subject-matters of the two suits 
are different. Goru KOLANDAVELU 
CUETTY v. SAME RoyAR (1905), I. L. R. 
28 Mad. 517.—IND. 


h. Erroneous decision on point of 
law.}—A decision in a previous suit 
on a question of law, even if erroneous, 
would operate as res judicata in a 
subsequent suit.— BISHNU PRIYA CHow- 
DHURANI v. BHABA SUNDARI DEBYA 
(1901), I, L. R. 28 Cale. 318.—IND. 


k. .F--An erroneous decision 
upon a point of law may yet as between 
the parties to it, but no further, be a 
sufficient rea judicata to preclude them 





from re-agituting it—WaAMAN v. HARI 
(1906), I. L. R. 31 Bom. 128,—IND. 

1. .}~An erroneous decision on 
a question of law in an application 
for execution does not operate as a bar 
in a subsequent application to recover 
arrears Which accrued subsequently.— 
AITAMMA vt. NARAINA BHATTYA (1907), 
1. lL. R. 30 Mad. 504.—IND. 

m. .}—An erroncous§ decision 
on a question of law in @ previous suit 
is no bar, in a subsequent suit between 
the saine parties, to the ct. deciding 
the same question, proveded the 
decision in the latter suit does not in 
any way question the correctness of 
the former decree or in any way affect 
its operation.—MANGALATHAMMAL 0. 
NARAYANSWAMI ATYAR (1907), I. L. Rt. 
30 Mad. 461.—IND. 

n, ——.J-—A_ decision in a re- 
vious execution proceeding which 
morely lays down what the law is, & 
is found to be erroneous, cannot have 
the force of res judicata in a subsequent 
proce. for a different relief.—Bars 

ATH GOENKA 1, PADMANAND SINGH 
(1912), 1 L. R. 39 Cale. 848,-——-IND. 

o. Orders pussed in execition.}—- 
Previous orders pees in execution 
& allowing execution on a construction 
of a decree, as to mesne profits or as 
to interest or the like have the force 
of res judicata, though the lattor 
appln. be in respect of a different 
subject-mattcer.—SUBBA CHARIAR v. 
MUTHUVEERAN PILLAI (1913), LL. RR. 
36 Mad. 553.—IND. 


PART Il. SECT. yt uae 1.— 








p. Fact necessary to found juris- 
diction—.{ppearing on face of order of 
inferior court.)|—A party moving for a 
writ of prohibition against an order of 
an inferior ct. is not estopped from 
denying statements of fact necessary 
to found the jurisdiction of the inforior 
ct. appearing on the face of the order 
in question on the motion._—-Re BoLe 
(1392), 2 B. C. R. 208.—CAN. 


q. Judgment against executor by 
default—Nulla bona = return-—Devas- 
tavit. }—-An exor. who was sued did not 
appear at the hearing, & judgment was 
ven against him. On execution being 
issued against the goods of his testator 
a return of nulla bona was made. 
An action on the judgment sugvestiz 
a devastavit was therefore pommanoed 
against the exor. :—Held: the former 
judgment was conclusive evidence 
nst the exor. as to the possession 
of assets, & the return was evidence 
against him that he had wasted the 
agsets.—TRAVERS v. MILLET (1880), 
1N, Z. L. R. 1.—N.Z. . 
M 2 
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Sect. 3.—Effect of res judicata: Sub-sect. 1, B. (c) 


c& (d).| 


Moore, G. P. 724; 3 L. J. O. S. C. P. 485; 130 


K. R. 352. 


Annotation :-—<As to (2) Refd. Holland v. Clark (1842), 1 


Y. & C. Ch. Cas. 151. 


226. Judgment in possessory action—Not con- 
clusive in respect of real rights.]|—-BAssET v. 
BENNETT (1767), cited 3 East, 364 ; 


630. 


227. Judgment disaffirming exclusive right to 
river—-Second action trying same right. —The flux 
& reflux of the tide is primd facie evidence of a 
But not absolutely inconsistent 
A judgment in an action 


navigable river. 
with an exclusive right. 


Annolation -—Dbtd. Outram v. Morewood (1803), 3 Hast, 
346. 


EstTorPEL. 


102 EK. RK. 


No. 134, ante. 


on the case, disaffirming an exclusive right to a 
river, is strong evidence in another action trying 


the same right. 


EK. KR. 868. 


Annotation -—-Mentd. R. vr. Montague (1825), 4 B. & C. 598. 


PART II. SECT. 3, 
B. (d) 


230 i. General rule.}—Trespass for 
breaking & entering the south forty 
ueres of the east half of lot twenty-two. 
Plea, judgment recovered by deft. 
ugainst pltf. & another in a former 
action of trespass brought by deft. for 
breaking & centering that part of the 
half lot lying north of the south forty 
acres, & averring that the trespass now 
complained of & the trespass com- 
plained of in the former action were 
committed on the same piece of ground ; 
which piece pltf. had contended in the 
former action formed part of the south 
forty acres, but which the jury in 
that action had found to lie north of 
the south fourty acres:—Held: a 
good plea by way of estoppel.— 
LEINSTER UV. STABLER (1868), 17 C. P. 
532.—CAN. 

230 ii. —-——-.}--In an action to set 
aside a deed of assignment pltf. died 
before the case was ready for judgment, 
& resp. petitioned to continue the suit 
as legatee under a will dated Nov. 17, 
1869. Applt. contested on the ground 
that this will had been revoked by a 
later will which was contested by resp. 
as null & void. Upon that. issue the 
ct. declared the later will null & void : 
—I/eld : the judgment was rea judicata 
between the parties & final on the 

etition for continuance of the suit.— 

APTIST t. BAPTist (1892), 21 8. C. WR. 
425.—CAN. 

230 iii. ——~.}--Where a capias is 
based on & judgment the question of 
indebtedness as fixed by the judgment 
is chose jugec, & deft. is precluded from 
questioning the correctness of the 
ammount so found to be due by him.— 
CUBHING tv. Forrin (1892), Q. RL 18. C. 
512.—CAN, 

230 iv. —-—-.J—A motion will not be 
reheard where it is renewed on the 
same grounds on which it was 

reviously decided. — WISWELL wv. 

ALLACE (1894), 26 N.S. R. 505.— 
CAN. 

230 v. ——.) — Question excluded 
having been raised & decided adversely 
in revious action between saine 
parties. ZWICKER tv. Morasy (1903), 
36 N.S. It. 365.—CAN. 

230 vi. -/-BARRETTE 7. CANA- 
DIAN BANK OF COMMERCE (1905), 1 
W. L. R. 171.—CAN. 

230 vii. .}—-A. brought a suit 
against B. for arrears of rent. B. 
admitted the sum claimed, but con- 
tended that the rent was due for a 
larger area of land than that specified 
in the plaint. An issue was framned 
on such contention, & decided against, 
B. In a subsequent suit by B. to 
have it declared that a sum of money, 


SUB-SECT. 1.— 








But. not. conclusive.—MILEs v. 
Rose (1814), 5 Taunt. 705; 1 Marsh. 313; 128 


equal in amount to the sum paid on 
admission in the former suit, comprised 
the rent due on all the lands held by 
him under A. :—J/eld: such suit. was 
barred as being res judicuta.—BUSSBUN 
LALL SHOOKUL tv. CHUNDER Dass 
(1879), I. L. R. 4 Cale. 686; 4C. L. R. 
1.— IND. 

230 viii. A _ husband, upon 
whom an order for maintenance of his 
wife had been made, objected to the 
payment on the ground that his wife 
waslivinginadultery. The magistrate 
entertaining this objection, disallowec 
it, on the ground that the charge of 
adultery against the wife was not 
established. The husband — subse- 
quently again objected to the payment 
of the allowance on the same ground. 
The magistrate, entertaining the second 
objection, alowed it, & directed the 
husband to discontinue paying the 
allowance. His order was based on 
proof of adultery by the wife before 
the date of the order of the former 
magistrate :—Held: the second magis- 
trate was wrong in law in re-opening 
matters already adjudicated upon.— 
LARAITI v. RAM DIAL (1882), 1. L. R. 
& All. 224.—IND. 

230 ix. -}~—Where a final decrec 
is couched in general terms, the extent 
to which it ought to be regarded as 
reg. judicata can only be determined 
by ascertaining what were the real 
matters of controversy in the cause.-— 
AMRITESWARI DEBI 1. SECRETARY OF 
STATE FOR INpbia (1897), J. L. KR. 24 
Cale. 504; L. R. 24 Ind. App. 33 ; 
1(. W. N. 249.—IND., 

230 x, ----In a suit to set aside 
a decree as having been obtained 
against pltf. by fraud substantially 
the only ground relicd upon was that 
the suit had been improperly instituted 
against pitf. as of full age when in 
fuct ho was a minor. This had been 
decided against pltf. in earlier procced- 
ings between the parties :-—--Held ; 
the suit was not maintainable. 
NIADAR Mau vv. RauNaAK HUSAIN 
(1907), I. L. R. 29 All. 608.—IND. 


230 xi. -} Civil Procedure Code, 
8. 144 (c) governs a case in which a 
person seeks to set aside an auction- 
sale on the ground of fraud & on the 
round that the decree-holder himself 
1eld @ mtge. on the property brought 
to sale. This plea had been urged 
successfully by applt. in a regular 
suit brought by resp., but the former 
now pleaded that the remedy should 
be by suit & not by execution-pro- 
ceedings :—Held; applt. cannot be 
allowed to go behind the issue decided 
in the course of the previous litigation. 
—GAYA_ Prasap_ Misk v. RANDHIR 
a (1906), I. L. R. 28 All. 681.— 














228. Judgment in ‘action for use & occupation 
—Second action for use & occupation between 
same parties.|—In an action for use & occupation, 
a judgment for a former action for use & occupa- 
tion between the same 

Itf., is evidence of deft.’s having occupied, but 
is not conclusive; & the jury ought to take into 
their consideration all the circumstances under 
which that judgment was obtained.—JONES v. 
REYNOLDS (1836), 7 C. & P. 335, N. P.3; subse- 
quent proceedings, 4 Ad. & El. 805. 


229. Judgment in ejectment—Subsequent action 
of trespass for mesne profits.|—DorE v. WRIGHT, 


arties, given in favour of 


Judgment as bar to subsequent proceedings by 
plaintiff.|—Sce Sect. 3, sub-sect. 2, B. (a), post. 


(d) AMatlers in Issue. 


230. General rule.| — KINGSTON’s 
CASE, No. 213, ane. 


(DUCHESS) 


230 xii. ———-.}-—-A., a landlord, ten- 
dered a patta to B., his tenant. The 
issue was raised whether the patta 
tendered was proper, & the ct. found 
that it was a proper patta. Decree 
was accordingly given for rent in 
favour of A. A. tendered a similar 

atta to B. for a subsequent year, & 
3. again raised a similar objection. 
In a suit brought by A. for the rent :— 
Held; the question of the extent of 
deft.’s holding was directly & sub- 
ctantinlly an issue in the previous suit 
& must be taken to have been heard & 
finally decided in pltf.’s favour.— 
BAYYAN NAIDU t. SURYANARAYANA 
(1914), I. L. R. 37 Mad. 70.-—IND. 

230 xiii. -}--In a case before the 
Privy Council certain facts were ad- 
mitted as the facts on which the title 
to compensation under Wellington 
Harbour Board & Corpn. Land Act, 
1882, was founded. In a subsequent 
case before the compensation ct. it was 
adnitted that the case before the Privy 
Council should be taken to embody 
all the facts on which the title to com- 
pensation in the subsequent case was 
founded :—lIleld ; it must be taken that 
the title was such title as was found by 
the Privy Council to exist in the pre- 
vious case.—JOSEPH v. WELLINGTON 
CORPN. (1886), 5 N. Z Le. R. 37. 





230 xiv. ——.}—Defender in anaction 
for payment. of calls created counter 
issues of inducement to purchase 
shares by false & fraudulent repre- 
sentations on the part of pursuers & 
also that pursuecr had acted as brokers 
in the purchase had violated their 
duty & induced the purchase. De- 
fender had previously in another action 
against him at the instance of the same 
pursuers for payment of the price of 
the same shares advanced the 
pursucrs on his account obtained 
counter issues to the same effect, which 
had resulted in a verdict & decree 
against him :—Jfeld; this amounted 
to res judicata & proposed counter 
issues disallowed. -~ NATIONAL Ex- 
CHANGE Co. v. DREW (1861), 23 Dunl. 
aa Sess.) 1278; 33 Se. Jur, 641.— 


230 xv. -}+—In defence to an 
action by the directors of a co. for 
payments of calls averments were 
made that the calls were not required 
for the legitimate purposes of the co. 
These matters became the subject of 
an action of reduction of the minutes 
making the calls, until the issue of 
which reduction the action for calls 
was stayed, the parties thereto agreeing 
by minute to abide by the result of 
the action of reduction. The judg- 
ments in the reduction was ‘ assoilzio 
defenders from the conclusions of the 





Part Il.—Esropre, py Marrer or ReEcorp. 





231. .}--A record evidence only of what 
is in issue, & appears on the record. ought to be 
conclusive of the matter; therefore, evidence is 
not admissible to show that any matter occurred 
at the trial not appearing on the face of the 
record. 

In order to make a record evidence to conclude 
any matter, if should appear that that matter was 
in issue, which should appear from the record 
itself (LORD KENYON, C.J.).—SINTZENICK v, LUCAS 
(1793), 1 Esp. 43, N. P. 

232. |—The rule against re-agitating 
matter adjudicated is subject generally to this 
restriction, that however essential the establish- 
ment of particular facts may be to the soundness 
of a judicial decision, however it may proceed on 
them as established, & however binding & con- 
clusive the decision may, as to its immediate & 
direct object, be, those facts are not all neces- 
sarily established conclusively between thé parties, 
& that either may again litigate them for any other 
purpose as to which they may come in question, 
provided the immediate subject of the decision 
be not attempted to be withdrawn from its 
operation, so as to defeat its direct object (K NIGHT- 
Bruck, V.-C.).—-BARRS v. JACKSON (1842), 1 
Y. & C. Ch. Cas. 585; 7 Jur. 54; 62 EF. R. 1028; 
on appeal (1845), 1 Ph. 582, L. C. 

Annotations :---Apprvd. R. v. Hutchings (1881), 6 Q. B. D. 
300. Consd. Abouloff 7. Oppenheimer (1882), 10 Q. B.D. 
295; Re Allsop & Joy’s Contract (1889), 61 L. ‘I. 213; 
Stephenson v. Garnett, [1898] 1 Q. B. 677. Apprvd. 
Rt. v. Ollis, [1900] 2 Y. B. 758. Consd. Bedford ». Cowtan, 
[1916] 1 K. 8.980; Ord v. Ord, [1923] 2 K. B.432. Refd. 
Nelson v. Couch (1863), 15 (. B. N.S. 995; A.-G. w. 
Partington (1864), 3 H. & ©. 193; Hobbs v. Henning 
(1864), 17 C. B. N.S. 791; Finney v. Finney (1868), 
L. R. 1 P. & D. 483; Spencer v. Williams (1871), L. R. 2 
P.& D, 230; Priestman v. Thomas (1884), 53 L. J. P. 
109; De Mora v,. Concha 889). 29 Ch. D. 268; Caird v. 
Moss (1886), 33 Ch. D. 22. entd. Hope v. Gloucester 
Corpn. (1855), 7 De G. M. & G. 647; FEnohin v. Wylie 
(1862), 31 L. J. Ch. 402; Re De Penny, De Penny v. 
Christie, [1891] 2 Ch. 63. 

233. -J|—(1) A bill in Chancery is not. evi- 
dence of the truth of the facts stated in it, as 
against the party in whose name it is filed, even 
though his privity be shown, but is only admissible 
to prove that a suit was instituted, & the subject- 
matter of it. 

(2) Semble: pleadings in equity as well as at 
common law are not to be treated as positive 
allegations of the truth of the facts therein, for 
all purposes, but only as statements of the case 
of the party, to be admitted or denied by the 
opposite side, & if denied, to be proved & ultimately 
submitted for judicial decision. 

(3) The facts actually decided by an issue in 
any suit cannot be again litigated between the 
same parties, & are conclusive evidence between 
them; so are the material facts alleged by one 
party which are directly admitted by the opposite 
party, or indirectly admitted by taking a traverse 
on some other facts, if the traverse is found against 
the party making it. But the statements of a 
party in a declaration or plea, though for the 








Qction as laid’’:—Held,; on a fair were assoilzied. 
interpretation of the interlocutor the 
judgment was one of absolvitor on the 


merits in the sense of the minute & 


Thoreafter the contractors sought 
to invoke an arbitration clause con- 
tained in the contract, & lodged a 
claim with the arbiter therein named 
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purposes of the cause he is bound by those that 
are material, ought not, it should seem, to be 
treated as confessions of the truth of the facts 
stated.—-BoILEAU v. Rutnin (1848), 2 Exch. 
665; 12 Jur. 899; 154 E. R. 657. 


Annotations +-—4As to (1) Consd. British Thomson-Houston 
Co. v. British Insulated & Helsby Cables, [1924] 2 Ch. 
160. Refd. Richards v. Morgan (1863), 4 B. & S. 641; 
Lyell »v. Kennedy, Kennedy v. Lyell (1889), 14 App. Cas, 
437; Re Walters, Neison v. Walters (1889), 61 L. T. 872. 
As to (2) Refd. Thomas v. Cross (1852), 7 Exch. 728; 
Buckmaster v. Meiklejohn (1853), 8 Exch. 634. A8 tu (3) 
Consd. Howlett v. Tarte (1861), 10 C. N. B.S. 813; Ord. 
v. Ord, (1923] 2 K. B. 432. Refd. Hutt v. Morrell (1849), 
3 Exch. 240; Gordon v. Whitehouse (1856), 18 C. B. 747 ; 
Butler v. Butler, (1894) P. 25; British Thomson-Houston 





Co. v. British Insulated & Helsby Cables, [1924] 2 
Ch. 160. 
234. .|—Judgments of cts. of concurrent 


jurisdiction are evidence only where the very 
same matter comes distinctly in issue between the 
same parties. The judgments of cts. of exclusive 
jurisdiction are evidence whether the matter 
arises incidentally or is the matter directly at 
issue (LORD CHELMSFORD)..—-MACKINTOSH v. SMITH 
& LOWE (1865), 4 Macq. 918, H. L. 

Annotation -*Mentd. Mackintosh v. Lord Advocate (1876), 

2 App. Cas. 41. 

235. |—(1) The judgment of a ct. of 
competent jurisdiction is, as evidence, conclusive 
as to the matters at issue, whenever the same 
matters shall be afterwards in question between 
the same parties in another ct. 

(2) The judgment of a county ct. as to matters 
within its jurisdiction is, by 9 & 10 Vict. c¢. 95, 
s. 89, of equal validity for the purposes of evidence 
with the judgment of a superior ct. although the 
county ct. may not show upon what issues or 
upon what grounds the decision was given.— 
FITTERS v. ALLFREY (1874), I. R. 10 C. P. 29; 
44L.5.0.P.73; 311. T. 878 ; 23 W. i. 442. 





Annotations :—~As to (1) Consd. Priestman v. Thomas (1884), 
eth VD. 70. Refd. Dover v. Child (1876), 45 L. J. Q. 2B. 
dZ. 
236. ———.]—CONCHA v. CONCHA, No. 258, 
post. 
237. .|—The estoppel is an estoppel only 





so far as regards all matters necessary to be 
decided in the suit, is a proposition which applies 
not merely to estoppels i» rem, but also to estoppels 
inter partes (Cuttty, J.).—-Re Atusor & Joy's 


ConTRACT (1889), 61 L. T. 213. 
Annotation :—Refd. Ord v. Ord, [1923] 2 K. B. 432. 








238. .}— BALLANTYNE v. MACKINNON, No. 
268, post. 
239. .|—Three several arts. of partnership 


for carrying on the business of dentists, entered 
into by two persons named Clifford with pltf. in 
the first action & defts. in the other two actions, 
all contained a provision that if either partner 
should be guilty of ‘‘ professional misconduct ” 
the other partner should be at liberty to give 
notice in writing determining the partnership. 
The General Medical Council, acting under the 
powers of the Dentists Act, 1878 (c. 33), made an 
order directing the registrar to strike the Cliffords’ 


arbitration were the samc; 
accordingly, the plea of res judicata 
was well founded, & excluded the 
jurisdiction of the arbiter.—GLAsaow 
& SOUTH-WESTERN Hy. Co. v. Boyp 


& that, 


inquiry into the merits of the action 
for calls was :thereby excluded.— 
GLASGOW, AIRDRIE & MONKLANDS 
JUNCTION Ry. Co., v. DREW (1861), 23 
Dunl. (Ct. of Sess.) 835; 33 Sec, Jur. 
443,.—S8COT. 

230 xvi. .J}—A firm of contrac- 
tors, who had constructed works for a 
tb co. & had received payment of 
the contract price, brought an action 
against the co. conoluding for pay- 
ment of an additional sum. Defenders 





for a sum made up of substantially 
the same items as had been the subject 
of the petitory action. The railway 
co. having brought an action to inter- 
dict the arbitration from proceeding 
with regard to these items :—Held: 
as the items claimed in the arbitration 
were included in the action, & as the 
question litigated & decided there was 
whether those items were due, the 
media concludendi in the action & the 


& ForREsT, (1918] 8. C. 14.—SCOT. 

Yr. Actions may differ in 
form.j|\—The defence of res judicata 
is not defeated by the fact that the 
action differs in form from the previous 
action if the matter in issue is the same. 
Thus @ decision on a claim for damages 
for trespass may be res judicata to a 
claim for use & occupation.—Wot- 
FAARDT ¥v. COLONIAL GOVERNMENT 
(1899), 16 S. Cc. 250,—S. AF, 
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Sect. 3.—-Effect of res judicata: Sub-sect. 1, B. 
(d).] 

names off the register of Dentists, on the ground 
that they had been guilty of conduct ‘“‘ which was 
infamous or disgraceful in a professional respect ”’ 
within the words of the Act. Pltf. in the first 
action & defts. in the other two actions thereupon 
gave notices determining the partnership. These 
three actions were brought to determine the 
validity of the notices. The Order of the Medical 
Council was tendered in evidence :—Held: (1) 
(CozENS HaAnkpy, M.R. & Buckiey, L.J.) the 
order was admissible as prima facie evidence of 
the fact that the Clifords were guilty of acts 
‘‘ infamous or disgraceful in a professional sense,”’ 
& there being no rebutting evidence, that fact 
was proved: (2) (GORELL BARNEs, P.) the order 
was admissible as evidence & conclusive evidence 
of the fact. that defts.’ names had been erased from 
the register by order of the council, & might be 
admissible against defts. for some purposes other 
than the truth of the fact of misconduct to show 
the grounds upon which it was made, & that there 
was other sufficient evidence that the Cliffords 
had been guilty of professional misconduct. 

(3) A judgment. in rem has been defined to be 
an adjudication pronounced upon the status of 
some particular subject matter by a tribunal 
having competent authority for that purpose; & 
there is authority for the proposition that in certain 
judgments in rem the judgment or order is con- 
clusive against all the world, not merely for the 
immediate purpose thereof, but as to the existence 
of the ground on which the ct. purposes to decide. 
... The authorities however seem to me only to 
deal with the use or effect of the judgment in 
question upon which the judgment is conclusive 
for its proper purpose or object, & not with regard 
to other issues (GORELL Barnes, P.).—HILL v. 
CLIFFORD, CLIFFORD tv. TIMMS, CLIFFORD v. 
Puinuips, [1907] 2 Ch. 236; 76 L. J. Ch. 627; 97 
L. T. 266; 23 'T. L. R. 601, 0. A.; affd. on other 
grounds, [1908] A. C. 12, 15, H. L. 

Annotations :—.1s to (3) Reld. Bird v. Keep (1918), 118 


L. T. 633; Law c. Chartered Institute of Patent 
[1919] 2 Ch. 276. a Agonts, 


EStTopPE.. 


240. ——.]--HARRIMAN v. HARRIMAN, No. 
8, ante. 

241. ———.]—Jonss v. LEwis, No. 219, ante. 

242. Judgment against parishioner for not 
setting out tithes In kind—Sult by parishioners to 
establish modus in lieu of tithes.|—Bill for a 
modus, etc., deft. pleaded a verdict & judgment 
obtained by him in an action of debt against deft. 
R. for not setting forth titles etc. & plea was 
allowed.—BLuckK v. ELuiotT (1673), Cas. temp. 
Finch, 13; 23 E. R. 8. 

Compare Nos. 254, 273, post. 

2438. Judgment in ejectment—Suit to discover 
title.| Bill to discover a titlo, deft. pleads two 
verdicts, & judgment obtained in ejectment by 
his father, & a writ of possession under which he 
claims; & the plea was allowed.—Pirr v. HILi & 
BROADWAY (16738), Cas. temp. Finch, 70; 23 BK. R. 
37, 

244. Judgment against plaintiff’s title—Suit to 
discover title.|—Bill to discover a title & deed ; 
deft. pleads a conveyance from pltf. himself, & a 
verdict at law obtained against pltf.’s title upon 
a full evidence.—HELLAM v. GRAVE (1675), Cas. 
temp. Finch, 205; 23 E. R. 112. 

245. Judgment that leases void—Suit to supply 
defective execution of power to make leases.|—— 
Bill to supply a defective execution of a power to 
make leases, etc. Deft. pleaded, that on a special 
verdict at law, judgment was given, that the 
leases were void; the plea was held good, & the 
bill dismissed.—TEMPLE v. BALTINGLASS (VI1S- 
COUNTESS) (1677), Cas. temp. Finch, 275; 23 BE. R. 
151. 

248. Decree for foreclosure—-Suit to redeem.}— 
To a bill to be let in to redeem alleging that the 
money due on the mtge. was greatly overpaid by 
the perception of the rents of the mortgaged 
premises, a plea of a decree for a foreclosure 
signed & inrolled under which the premises had 
been absolutely foreclosed was allowed.—MALLOCK 
v. GALTON (1735), 1 Dick. 65; 3 P. Wms. 352; 21 
EK. R. 192, L. C. ‘ 


A A Nagas :—Moentd. Kelsall v. Kelsall (1834), 2 My. & K. 


247. Unsuccessful suit by second incumbrancer 


(243 i, Judyment in ejectment—Suit to 
discover title.}—Although a judgment 
noun action tor ejectment may not. 
always create an estoppel, it does so 
where the title to the land itself & 
the permanent right of possession have 
been tried & determined, ~DOMINION 
TRust Co., tp. ve. MARTERTON (1914), 
20 B.C. Ih. 388935 20 DD. La. Re 805, ~ 
CAN. 





_ Be Denialof title.|--A judgment 
in ejJectment for part of the premises 
1s an estoppel against deft.’s denial of 
pltf.’s interest in such portion.-- Dok 
v. LANGB (1852), 9 ULC. Re 676.—-CAN. 

t. Basturdy — proceedings.} — In a 
complaint before justices against the 
Linear father for maintainance of an 
Hlegitimate child former orders made 
against the father for maintenance 
even though such orders are bad, are 
an estoppel against the alleged father 
denying that he was the father. 

Where two maintenance orders were 
obtained against the father by the 
child’s mother,.& a third was after- 
wards obtained against him by tho 
father of the mother (she then being 
dead) the parties are the same, & the 
two former orders can be adduced as 
res judicata at the application for the 
third.—HANLEY v. MCMASTEKS (1889) 
15 V. L. Rt. 322,—AUS, , 

a. Order of court of  revision— 
Assessment of property.J—A person 
assessed for property exempt from 
taxation, who has appealed to the ct. 
of revision, is bound by their decision, 


: vt. LONDON Ciry (18686), 26 
Uv. ia 263; affd., 28 U. C. R. 457. 

b. Order in interpleader action.}-- 
Pitf., w division ct. bailiff, having 
seized a quantity of wheat under a 
Warrant of execution against one P. 
Which dcft. claimed, an interpleader 
summons issued, & on its return was 
adjourned with leave to deft. to file 
his claim in fifteen days. Afterwards 
the case came up for final hearing, when 
the judge made this order, ‘ the 
claimant not having put in his claim 
or complied with the order above 
made is barred, & is ordered to pay the 
costs in fifteen days.” Pitf., as such 
bailiff, thereupon brought this action 
to recover the wheat, which deft. had 
obtained possession of pending the 
summons :—IHeld: the minute so 
made by the judge in the interpleador 
issuc was equivalent to stating that 
the claim was dismissed, & was final & 
conclusive upon deft., & that he could 
not be heard to say that the bailiff 
had not soized the wheat. —HUNTER v. 
canes (1882), 7 A. Re. 750.— 


c. Action on promissory note— 
Question of warranty.}—In an action in 
the division ct. against the now pltf., 
on notes given by him for the price of a 
machine, the question of the warranty 
was tried, & decided against the now 
pitt. :—Held: the matter was res 
judicata, & the judgmont in_ the 
division et. was therefore a food de- 


fence, by way of estoppel, to the present. 
action. — RADFORD v. MERCHANTS’ 
BANK (1883), 3 O. R. 529; 3 S.C. R. 
366.—CAN. 

d. Mortgage decree — Subsequent in- 
quiry as to order of liability of several 
defendants—Def nts estopped from 
denying priority of plaintiff's mortgage. } 
--The usual mtge. decree with a 
reference as to encumbrances was 
made. Subsequently the master made 
a nyeer finding that the pltf. & certain 

f the defts. had encumbrances upon 
the whole land. This was not appealed 
from. Afterwards an order was made 
referring it to the master to inquire 
whether as between themsolves any 
one or more of the defts. was or were 
entitled to be relieved from the pay- 
ment of pte mtgo., & to fix the 
order of Mability :—Held: defts. were 
estopped from denying the pores 
of pitf.’s mtge.—RENWICK v. BERRY- 
MAN (1886), 3 Man. L. It. 387.—CAN. 


e. Injunction in action for in- 
fringement—Subsequent infringement— 
Defendant estonped from denying validity 
of pon’ OF former infringement.}-—— 
Pitf., in 1876, patented improvementa 
in the mariners’ compass, the chief 
features of which were an Cries Fd 
ght compass card. In 1885, deft., 
who had previously patented certain 
improvements of the mariners’ com- 
pass constructed a compass card, & 
sold the same, acmteuy an infringe- 
ment of pltf.’s patent, proceedings 
having been commenoed consented to a 


Part II.---Estopre, By Matter or REcorv. 


for foreclosure—On ground that deed of first in- 
cumbrancer void—Suit by mortgagor against first 
incumbrancer for redemption.]—A second incum- 
brancer filed a bill in Grenada, to which the 
mtgor. & first incumbrancer were parties defts., 
impeaching one of the deeds under which the first 
incumbrancer claimed, & praying that the equity 
of redemption of the mortgaged premises might 
be sold. By a decree made in that suit, the ct. in 
Grenada declared the impeached deed void, the 
effect of which was to reduce considerably the 
claim of the first incumbrancer; he, therefore 
appealed from that decree to the Privy Council, 
who reversed the decree of the ct. in Grenada, & 
established the deed in question. Before that 
suit was finally concluded, the mtgor. filed a bill 
here against the first incumbrancer for redemption, 
praying that the same deed might be declared 
void, which had been affirmed by the Privy 
Council :—Held: he was concluded by the decree 
of the Privy Council from raising, in a new suit, 
the question as to the validity of that instrument. 

If a subsequent incumbrancer in this country 
files a bill for redemption of the prior incumbrancer 
& foreclosure of the mtgor., who are both parties 
defts., & in that suit the debt of the prior incum- 
brancer is established at a certain sum by the 
decree of the ct., it cannot be argued, that the 
mtgor. is not bound by that decree as to the extent 
of the debt of the prior incumbrancer, so long as 
the decree remains unimpeached. In the West 
Indies the relief given to a mtgee. is not fore- 
closure, but a sale of the equity of redemption; & 
such was the nature of the suit in Grenada. But 
the form of relief can make no difference in the 
principle, that the mtgor., being deft. in the suit 
in the same interest with pltf., the subsequent 
incumbrancer, must be equally bound by the 
decree which establishes the amount of the debt 
of the first incumbrancer (LEAcH, M.R.).—Far- 
Pramas v. SETON (1828), 5 Russ. 45; 38 E. R. 
Annotations :—Refd. Cottingham v. Shrewsbury (1843), 3 


Hare, 627; Henderson v. Henderson (1843), 3 Hare, 
100; Green v. Pledger (1844), 3 Hare, 165. 


perpetual injunction. In 1888, deft. &. 





-}—A tenant of a _ piece 
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248. Judgment that rent payable annually to 
trustees—-Subsequent action for use & occupation 
—Tenant estopped from disputing landlord’s title 
to rent.]|—Parochial trustees, under the authority 
of a local Act had built a workhouse on lands 
belonging to charity trustees in the same parish, 
& in 1821 disputes arose between the two sets of 
trustees, as to whether any rent was payable 
therefore, & the question was brought before the 
Master of the Rolls by an amicable suit in 1821, 
who decreed that a certain rent should be paid by 
the parochial trustees, which was accordingly 
paid till 1833:—Held: (1) use & occupation 
might be maintained for the rent in arrear from 
1833, as the decision of the Master of the Rolls 
was binding upon the parties; (2) the trustees 
were estopped from disputing the title of the 
charity trustees to demand the rent for the next 
year, in an action for use & occupation.—AILLASON 
v. STARK (1838), 9 Ad. & El. 255; 1 Per. & Dav. 
183; 1 Will. Woll. & H. 719; 3 J. P. 1783 112 


Kk. R. 1208; sub nom. ALLISON v. STARK, 8 

L. J. M. ©. 138. 

Annotations :-—As to se) Refd. Gouldsworth v. Knights 
1843), 11_M. & W. 337. Generally, Mentd. Doe d 


orton v. Wobster (1840), 4 Per. & Dav. 270; Doo d. 
Kdney v. Benham, Doe d. Edney v. Billett (1845), 7 Q. B. 
976; Deptford Churchwardens v. Sketchley (1847), 8 
Q. B. 394; Cornish v. Cleife (1864), 11 L. T. 606. 


Compare No. 228, ante. 


249. Decree treating annuity as valid—Action 
to set aside annuity.|—-Grantor of an annuity had 
admitted, in his answer to a bill in Ch., that the 
annuity was a subsisting charge on his estates, & 
the decree & proceedings in the suit had treated 
the annuity as valid. In those circumstances, 
grantor’s devisee was restrained from proceeding, 
at law, to set aside the annuity for want of a 
memorial.— ROBERTS v. Mapocks (1843), 13 Sim. 
ae 60 E.R. 213; affd. (1845), 6 L. T. O. S. 185, 

250. Unsuccessful summons for prohibition— 
On ground that hereditaments of greater value than 
twenty pounds—Subsequent action in county court 


—Defendant estopped from disputing value of 


missing an action to ‘ adverse ”’ a 


constructed another card resembling 
pee in some respects, but differing 
n others, but the same combination 
of results were obtained in both cards, 
thought not in the same degree. Pitt. 
charged defts. new compass card as a 
fresh infringement & a breach of the 
injunction, & moved for an attach- 
ment :—feld: doft. was estopped by 
the injunction from questioning cither 
the validity of the patent or tho fact 
that his previous card was an in- 
fringement. — THOMSON v. MOORE 
(1889), 6 KR. P. C. 426.—CAN. 

ft. Acquiescence in judgment.j—In 
an action en bornage betweon M. & 
B. a surveyor was appointed by the 
superior ct. to settle the line of division 
between the lands of the respective 
parties, & his report, indicating the 
poston of the boundary line, was 
omologated, & the ct. directed that 
boundaries should be placed at certain 
pou on said line. M. appoaled from 
hat judgment to the ct. of Review on 
the grounds that the report gave B. 
more land than he claimed & that the 
line should follow the direction of a 
fence between the properties that had 
existed for over thirty years. The ct. 
of Review gave effect to this contention 
& ordered the boundaries to be placed 
according to it, in which judgment both 
parties acquiesced & another surveyor 
was appointed to execute it :—Held: 
the judgment of the ot. of Review 
in which the parties acquiesced was 
chose jugée between them.—MERCIER 
oa (1895), 25 8. C. R. 94.— 


of ground in natural pasture at entry, 
the term of removal from which wus 
stipulated to be Whitsunday having, 
under a permission in his lease brought 
into cultivation during the pels & 
having acquiesced in the refusal of 
a bill of suspension of a decree of 
removing as at Whitsunday :—Held : 
the refusal of the bill of suspension 
formed res judicata as to his claim, so 
far as founded on the Icase.—BLalK v. 
LYALL (1826), 4 Sh. (Ct. of Sess.) 365. 
—SCOT. 


h. Motion of Crown for extension 
of time to appeal.|)—At the trial judg- 
ment was given for the suppliants, & 
the order for judgment was duly 
entered. An application by the Crown 
to extend the © of appealing from 
the judgment was refused. After 
passing of Supreme Ct. Amondrment 
Act, 1897, the Crown gave a new notice 
of appeal :—Held: the former decision 
had finally determined the rights of 
the partic, & the appeal should be 

uashed.—-KOKBSILAH v. R. (1897), 5 

. C. R. 600.—CAN. 


k. Habeas corpus.J}—A porson con- 
fined or restrained of his liberty is 
now limited to only one writ of habeas 
corpus with a right of appeal to the 
ct. of appeal, whose judgment which 
might have been appealed against 
becomes final & conclusive, & may be 

leaded as res judicata.—TaYLOR v. 

coTT (1899), 30 O. R. 475.—CAN. 


l. Judgment leaving matters in 
statu quo.j}—When the full ct. varied 
the judgment of the trial judge dis- 


mining claim, by oxpressly excepting 
from the judgment ‘‘ any declaration 
affecting the title of either party to 
their respectivo mineral claims,” the 
parties were, by implication, left in 
he same position as they stood before 
the action was brought, & therefore 
the subject-matter was not res judicata. 
—DunNLor v. HANEY (1900), 7 B.C. R. 
307.—CAN. 

m. Confession of judgment.)—A 
confession of judgment for a portion of 
the amount claimed is a judicial 
admission of pltf.’s right of action & 
constitutes complete proof against tho 
pany making it.—OITIZENS LIGHT & 

OWER Co. v. ST. Louris Town (1904), 
34 8. C. R. 495.—CAN. 


n. Order dismissing opposition — 
On default of giving security.)—In pro- 
pater for the sale of lands under 
execution, applts. filed an opposition 
to secure a charge thereon. On failure 
to give security as required the opposi- 
tion was dismissed, & the judgment 
dismissing the opposition was affirmed : 
—Held: the judgment dismissing the 
opposition on default to furnish the 
required security was chose Fda 
FONTAINE  v. AYETTE (1905), 36 
8. Cc. R. 613.—CAN. 


0. Action to recover possession— 
Question of ttile not J—In a 
suit to recover possession of certain 
land, where it appeared that there had 
been a previous suit between the same 
partie with respect to the same land, 

which the then pltfs. sought to have 
their possession confirmed, & that in 


ESTOPPEL. 


Sect. 8.--Effect of res judicata: Sub-sect. 1, B. (d) 


hereditaments.]- -PItf. having sued in a county ct. 
to recover possession of certain hereditaments, 
deft. applied at Chambers for a prohibition, on 
the ground that the annual value thereof was 
greater than £20; the judge dismissed the sum- 
mons, & deft. did not appeal from his decision. 
At the trial of the action the judge of the county 
ct. refused to receive evidence from deft. that the 
hereditaments were of greater value than £20 a 
year, & he gave judgment for pltf. :—Held: the 
decision of the judge of the county ct. was right ; 
for by the dismissal of the summons the value of 
the hereditaments was conclusively ascertained 
for the purposes of the action, which therefore 
must be assumed to be within his jurisdiction.— 
SYMONS t. REES (1876), ] Ex. D. 418; 25 W. R. 
16. 
: 251. Judgment that will forged——Suit for revoca- 
tion of probate-—Party estopped from denying 
forgery.|—In an action in the Probate Div. T. & 
G. propounded an earlier & P. a later will. The 
action was compromised, & by consent verdict & 
judgment were taken for establishing the earlier 
will. Subsequently P. discovered that the earlier 
will was a forgery, & in an action in the Ch. Div., 
to which T. & G. were parties, obtained the 
verdict of a jury to that effect, & judgment that 
the compromise should be set aside. In another 
action in the Probate Div. for revocation of the 
probate of the earlier will:—Held: T. & G. were 
estopped from denying the forgery.—PRIESTMAN 
v. THOMAS (1884), 9 P. D. 210; 53 L. J. P. 109; 
51 L. T. 848; 32 W. R. $42, C. A. 
Annotations :—Consd. Poulton rv. Adjustable Cover & Boiler 
Block Co., [1908] 2 Ch. 430. efd. Re Owtram, Marshall 
v. Edelston (1884), 50 L. T. 592; Cole rv. Langford, [1898] 


2Q. B. 36: Wyatt v. Palmer (1899), 80 L. T. 639; Birch 
v. Birch, (1902) P. 62. 





that suit the lower cts. had decided 


the case both on the question of title Vious suit 


r. ——.]}—A judgmont in_ 
is not res judicata as 


252. Unsuccessful summons by mortgagees for 
payment out of money in court—Summons by 
mortgagor for payment out.]-—Testator, who died 
in 1878, by his will gave his residuary real & per- 
sonal estate to trustees upon trust for conversion 
at their discretion & for division between his four 
children equally. The trustees in the exercise of 
their discretion retained unconverted certain real 
property in which testator had an estate pur 
autre vie, & treated it as forming part of testator’s 
residuary estate. In Oct. 1889, two of the 
children mortgaged their interest in this real 
property & ‘‘the proceeds thereof.” In July, 
1896, & again in January, 1905, the trustees paid 
into ct. certain moneys representing the shares of 
the mtgors. in the rents & profits of such uncon- 
verted real property. No part of the principal 
money secured by the mtge. or any interest thereon 
had been paid, nor had any acknowledgment 
been given, & no steps had been taken by the 
mtgees. in respect of their mtge. until 1905, when 
they took out a summons for payment out to them 
of the moneys in ct. The summons was dismissed 
by the master in chambers, & there was no appeal. 
In 1906, by summons, to which the mtgees. were 
made resps. the mtgors. asked for the payment 
out to them of the moneys:-—Held: after the 
mtgees.’ summons claiming the moneys in ct. 
had been dismissed, & there having been no appeal, 
the matter was res judicata—Re HAZELDINE’S 
Trusts, [1908] 1 Ch. 34; 77 L. J. Ch. 975; 97 
L. T. 818; 52 Sol. Jo. 29, ©. A. 

Annotations :—Mentd. Re Fox, Brooks v. Marston, [1913] 
recog 75; Ie Witham, Chadburn ¢. Winfleld, [1922] 2 Ch. 
253. Judgment that gifts by devise of annual 

sums void—Suit for declaration that devise void. |-— 

Applt. petitioned to have it declared that the 

devise & gifts contained in a certain clause of 

testator’s will were void, & that the lands com- 


actively contested between co-defts. in 
such suit will operate as res judicata 


a pre- 


& of possession, but on special appeal 
the high ct. had dealt only with the 
question of possession, & in dismissing 
the appeal had not gone into the 
question of title, & the deft. in that 
suit subsequently sued to recover 
possession of the land :—Held: the 
question of title was still open between 
the parties, & had not been heard & 
finally decided by a ct. of competent 
jurisdiction in a former suit.—GUNGA- 
BISHEN BHoucur ¢t. ROGHOONATH OJAH 
(1881), I. L. Ro 7 Cale. 381; 9. L. BR, 
34.—IND. 


p. Between  co-defendants.}—Where 
an adjudication between the defts. 
Is necessary to give the appropriate 
relief to pitf., the adjudication will 
be res judicata, between the defts. as 
well as between pltf. & defts. But 
for this effect to arise, there must be 
a conflict of interest between defts. & a 
judgment defining the real rights & 
obligations of defts. inter ge.—RAm- 
CHANDRA NARAYAN vt. NARAYAN 








q. -J—Pitfs., as purchasers of 
a@ share of an estate, sued to recover 
their share of the rent of certain 
tenures held in that estate by defts. 
Defts. denied being in possession as 
alleged. Another co-sharecr in the 
same estate had previously brought a 
suit against defts. for the rent of the 
same tenures, & in that suit pltfs., & 
other co-sharers of the estate were mado 
co-defts., & the decision in that suit 
was that defts. were in possession :—- 
Held: the decree in the former suit 
was not a rea judicuta—SuRENDER 
NATH PaL CHOWDHRY ». Broo Natr 
PAL yin tile t ae (1886), I. L. kk. 13 


ft. 3 
ae 


between co-defts., 80 as to bar a subse- 
quent suit brought by one of them, 
unless there was a conflict of interest 
between them & the judgment deter- 
mines the real rights & obligations of 
defts. inter se.—BALAMBHAT v. NARA- 
oe (1900). 1. L. RR. 25 Bom. 74. 





s. ——-—.}—Where an 
between defts. is necessary to give 
the appropriate relief to pltf., the 
adjudication will be res judicata 
between defts. as well as between pltf. 
& defts. But for this effect to arise 
there must be a conflict of interest 
between defts. & a judgment defining 
the real rights & obligations of defts. 
inter se.-—CHAJJU tv. UMRAO SINGH 
(1900), I. L. kt. 22 All. 386.—IND. 


t. .}— Civil Procedure Code, 
5. 13, does not proeinde the decision 
upon any issue from operating as res 
judicata merely because the issue is 
raised as between co-defts., if the 
inatter involved was directly & sub- 
stantially in issue in a former suit & 
the other necessary conditions are 
satisfied. The words * between the 
same parties ” in sect. 13 qualify not 
only the words ‘“‘ former suit,” but the 
whole expression “ in issue in a former 
sult.’’—MANGNIRAM U.SYED MUHAMMAD 
MEHDI Hosskin KHAN (1904), I. L. R. 
31 Cale. 95; 8 C. W. N. 30.—IND. 


a. -l1—An _ adjudication be- 
tween co-defts. in a previous suit on a 
point actively contested between them, 
operates as res i udicata in a subsequent 
sult between them, in which they are 
arrayed as pltf. & deft.—KANDIYIL 
CHERIYA CHANDU v. CALICUT ZAMORIN 
(1905), I. L. R. 29 Mad. 515.—IND. 


b. ——.}—A decision in a pre- 
vious suit on @ matter raised & 


adjudication 








in a subsequent auit in which co-defts, 
ure arrayed as pitf. & deft.— YUsuF 


SAHIB t. DukGI (1907), I. lL. R. 30 
Mad. 447,.-—IND. 

e. ——~-.J—In order that any 
decision between — co-defts. might 


operate as res judicata in any subse- 
quent suit between them, it is necessary 
to establish that there was a conflict 
of interests among defts., & that there 
was a judgment defining the real right 
& obligations of defts. inter se.—-HARI 
ANNAJL t. VASUDEV JANARDAN (1914), 
1. L. 2. 38 Bom, 438.—IND. 


d, ——-.J—A decision us between 
co-defts. cannot be rea judicata under 
Code of Civil Procedure, s. 11, unless 
it was necessary to decide an issue 
between them in order to grant relicf 
to pltf.—MUHAMMAD AHMAD v. ZAHUR 
Woo (1922), I. L. Re 44 Alb 334.-—- 





6. —-—~.)—Where an adjudication 
between defts. is necessary to give 
the appropriate relfef to pltf. the 
adjudication will be res judicatu 
between defts. as well as tween 
pitfs. & defts. But for this effect to 
arise there must be a _ contlict of 
interests between defts. & a judgment 
defining the real rights & obligations 
of the defts. inter se.—-MEHRA v. DEVI 
ee Matz (1921), I. L. R. 2 Lah, 88.— 


f. Judgment based on oath of 
party.J-—An adjudication by a ct. on 
au oath made by one of the parties to 
the sult would make tho matter or 
issue covered by the adjudication res 
judicata in a subsequent litigation 
between the same parties.—SANYASI 
BARITYA v. ARTASWARO (1913), 1. L. KR. 
36 Mad. 287.—IND. 


g. Judgment on two 


Part II.—-Estorrre, By Marrer or REcoRD. 


prised therein & the income thereof being undis- 
posed of belonged to testator’s next of kin. It 
appeared that in 1872 the ct. in a suit relating to 
the same will had declared the said gifts to be 
void & that they ‘‘ fell into the undevised residue 
of testator’s estate’’; that thereafter the gifts 
which were of annual sums were paid to testator’s 
next of kin with the assent of all parties interested, 
& that in 1891 in another suit relating to the same 
clause the ct. had declared that defts., who 
included the trustees of the will, were estopped 
from contending that the said annual sums were 
not wholly undisposed of :—Held: the decision 
of 1872 as to the true construction of the clause 
applied to the corpus of the property comprised 
therein & was not limited to the gifts of the annual 
sums & was res judicata against the claim of 
resps., the residuary legatees.—Bapar BEE v. 
H{iABIB MERICAN NOORDIN, [1909] A. C. 6155; 78 
L. J. P. C. 161, P. CG. 
Annotation :—Refd. Long v. Gowlett, [1923] 2 Ch. 177. 
Judgment as bar to subsequent proceedings by 
plaintiff.|—See Sect. 3, sub-sect. 2, B. (6), post. 


(e) Matters not in Issue. 

254. General rule.|—'I'’o render the matter of 
a judgment res judicata, so as to make this a valid 
plea, it is necessary not only that the subject & 
parties, but that the grounds of judgment, or 
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media concludendi, should be the same. Thus, 
where one had granted a gencral obligation, for 
the purpose of indemnifying others, to pay certain 
debts stated in a list referred to by the obligation 
after the death of the grantor, the Ct. of Session 
& House of Peers decided, that the obligation 
being of a moveable nature must affect the jus 
relictr. It was afterwards found that a personal 
bond of corroboration, with interest & penalty, 
for payment of one of the debts in the list, had been 
given to the creditor himself by the grantor of the 
general obligation of indemnity, which bond was 
unsatisfied at the grantor’s death :—Held: as the 
previous judgments had been pronounced solely 
with reference to the general obligation, the par- 
ticular bond, though produced in process, not 
having been attended to, the question as to this 
debt was still open upon this new ground.— 
GRAHAM v. MAXWELL (L814), 2 Dow. 314; 3 
BE. R. 878, 11. Li. 

255. .|—In appellate procecdings interest 
upon the accumulated sum of principal & interest 
is chargeable on the debtor from the date of a 
judgment in the Ct. of Session to the date of the 
judgment in the Ct. of Appeal, although resp. has 
obtained an inhibition against the lands of applt. 
before the date of the original judgment. Where 
a matter is, by the pleadings, specifically made the 
subject of demand, & the judgment is general for 





Where finding 0.1 one would suffice. | -— 
Where a judgment is buscd on the 
findings on two issues, the findings on 
both the issue will operate as res 
judicata, though the finding on only 
one would be sufficient to sustain the 
Judgment.—VENCATARAJU @% RAMA- 
a (1913), 1. L. Rh. 38 Mad. 158.— 


h. Civil Procedure Code, 1908, 
8. 11—Not echaustive.|}—Code of Civil 
Procedure, 1908, s. 11, is not exhaus- 
tive of the circumstances in which an 
issue is res judicataua—HooK v. BEN- 
GAL ADMINISTRATOR-GENERAL (1921), 
I. L. R. 48 Cale. 499.—IND., 


ik. Judgment as to genuineness of 
will.J—-A competition for the office of 
exor. arose between the next of kin 
& the party nominated “ sole exor. & 
universal legatory ’’’ in a document 
which he alleged to be a holograph 
testamentary writ, but which the next 
of kin alleged to be forged. It was 
found that the document was not the 
genuine writing of deccased, & the 
next of kin were preferred. In an 
action by the representative of tho 
saine party against the next of kin as 
exors. dative, founded on the same 
document, & concluding for payment 
tu him as ‘* universal legatory ’* of the 
whole movable estate of deceased :-—— 
Held: the judgment in the prior 
litigation was res judicatu.—ANDERSON 
v. GILL (1860), 23 Dunl. (Ct. of Sess.) 
250; 33 Se. Jur. 111.-—-SCOT. 





PART II. SECT. 3, SUB-SECT. 1.—- 
B. (@). 


254 i. General rule.j]— Declaration, 
first & second counts for penning back 
water on pitf.’s land. eft. by his 
plea set up the consent & acquiescence 
of pltf.’s ancestor under whom piltf. 
claimed. Pitf. replied that a former 
action had been brought by her against 
deft. for a similar penning back of the 
water; that deft. had filed his bill 
to restrain that action, & had in that 
bill alleged the same matters now 
alleged in the plea, which bill was dis- 
missed. Rejoinder, that the ct. of 
chancery gave no judgment in respect 
of matters in the plea, but dismissed 
the bill in respect of other matters :—- 
Held: on demurrer, rejoinder good.— 
orn v. GRAY (1872), 22 C, P. 202,— 


254 ii. ——.]—NOTYraAWASAGA CORPN. 
v% HAMILTON & NorRtTH WESTERN Ry. 
Co. (1888), 16 A. I. 52.—CAN, 

254 iii. .]—A final judgment set- 
ting aside an intervention to a seizure 
of the dividends of bank sbares 
founded upon an allegation that such 
dividends formed part of a substitution 
is not res judicata as to the corpus of 
said shares nor as to the dividends of 
other shares claimed under a different. 
title—MuIrR v. CARTER, HOLMES *%. 
CARTER (1889), 16 8. C. RK. 473.—CAN. 

254 iv. ~—-—.] —DELORME v. CUSSON 
(1897), 28 S. C. R. 66.—CAN. 

254 v. .]--A person whose in- 
dorsement on a promissory note has 
been forged is not estopped from deny- 
ing his signature by the fact that he 
had allowed judgment to go against 
him by default in a previous action 
by the same pltf. on an indorsement 
of his name on a prior promissory note 
forged by the same person, although 
the forger negotiated the second note 
after such judgment.—SIMoNn v, SIN- 
CLAIR (1907), 17 Man. L. 1. 389.-—- 
CAN. 

254 vi. - --.]—In an action for 
damages for criminal conversation, 
deft. pleaded that the matter was res 
judicata. 

The judgment in the former action 
had decided that the common law 
action for criminal conversation did 
not exist in the colony :—Ield: the 
former judgment was not on the merits 
of the issues raised in the action com- 
menced by pltf. after action for 
criminal conversation had been revived. 
—MITCHELL v, LEMM (1910), 5 Hong 
Kong, L. It. 140.—HONG KONG, 


254 vii. -}+~-A mere statement 
of an alleged rate of rent in a 
ae in a rent-suit in which an ex p. 

ecree has been obtained is not a 
statement as to which it must be held 
that an issue within Civil Procedure 
Code, 8. 13, was raised between the 

arties, so that deft. is concluded upon 
t by such decree.—MobD#HUSUDUN 
SHAHA MUNDUL v. BRAE (1889), 
I. L. RR. 16 Cale. 300.—IND. 


254 viii. ——-.]—After dissolution of a 
certain parunersh ty two separate suits 
were brought in 1889 by different part- 
ners for specific sums of money due to 
them, &, in the alternative, for such 
other amount as might be found due on 














aladjustment of accounts. The Munsif 
appointed an Ameen, who examined 
the accounts & ascertained the respec: 
tive claims of the partners, & pltfs. 
in those suits obtained decrees on the 
basis of the Ameen'’s adjustment of 
account. The present suits were 
brought in 1891 by certain other 
partners, who were defts. in the suits 
of 1889, on the allegation that the 
partnership account hal been already 
adjusted by the Ameen appointed in 
the suits of 1889, & that the debts & 
dues of all parties had been determined 
by the ct. :—Held: neither sect. 13 
nor sect. 43 of Civil Procedure Code 
was a bar to the present suits, the issue 
now in suit not having been deter- 
mined in the former suits.—DHANI 
Ram SHARA vv. BHAGIRATH SHAHA 
(1895), I. L. R. 22 Cale. 692.—IND. 
254 ix. .}—In a suit between A. 
& B. a question of title was raised & 
decided in h.’s favour, but on appeal 
the judge refused to go into it, saying 
that B. might bring a fresh suit :-— 
Held; aw subsequent suit by B. raising 
the same question was not barred as 
res judicata.—EMAMOODKEEN ano: 
3 Cc, deo a 





DAGHUR 1. 
447.—IND. 

254 x. .—A discharge in an 
administration suit imputed fraud 
& improper motives to the adminis- 
trator, in not having let lands to a 
particular tenant; & also sought to 
charge him with wilful default in not 
Jetting the lands. The charge of fraud 
was disproved :—Held: since the 
charges of fraud were distinct, resp. 
was not precluded, by failing to estab- 
lish fraud, from relying on a case of 
wilful default.—CoNoLLy v. CONOLLY 
(1866), 17 L. Ch. R. 208.—IR. 


l. Construction of will.) — The 
three sons of testator named in the 
will survived him, but tho second of 
them died before the youngest attained 
the ago of 25 years. On an originating 
summons before the death of the 
second son an order was made declaring 
that upon the youngest of the three 
attaining the age of 25 years, the 
three would become absolutely entitled 
to the residue & that the gifts over 
‘‘on the death of the sons of testator 
are applicable in the event of their 
death before the said period but no 
longer’ :—Held: the order did not 
operate as res judicata to preclude the 


Furrin AL, 
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demandant, yet, if a particular part of the demand, 
as the rate of interest was not discussed or 
specifically decided in the suit, it is not res judicata. 
—GRAHAM v. KEBLE (1820), 2 Bli. 126; 4 E. R. 
274, H. L. 
Annotation :—Mentd. Rowe v. Young (1820), 2 Bli. 391. 
256. .|—Semble: on an issue whether the 
occupier of close T. had, as appurtenant to it, 
right of common in a tract called M., the party 
asserting such right cannot give in evidence the 
verdict in an action between strangers to the 
depending suit, where the issue was, whether 
the occupier of B., another close belonging to the 
owner of T., had a right of common in M., & the 
jury found for the commoner.—WILLIAMS  v. 
MorGaNn (1850), 15 Q. B. 782; 117 E. R. 654. 
257. —-— Matter not directly in issue—Judg- 
ment deciding whether bond given in pursuance of 
agreement-—Defendant not estopped from pleading 
illegality of agreement in action thereon.]|—To an 
action of debt on an indenture whereby deft. 
covenanted to pay pitf. £600 with interest, on a 
certain day, deft. pleaded by way of estoppel, that 
plitf. had impleaded him in a former action of debt 
on bond, conditioned in the penal sum of £1,200, 
for payment of £600 & interest, being the same 
principal sum «& interest as were secured to pltf. 
by an indenture of even date with the bond; in 
which action deft. pleaded a usurious agreement 
made between plitf. & himself, & averred that the 
bond was given in pursuance of the said agreement ; 
pltf. traversed the latter allegation, &, thereupon, 
issuc was joined, & found for deft. The plea in 
the present action then alleged the identity of the 
indenture in this & in the former action mentioned, 
& of the £600 & interest in this & in the former 
action mentioned :—Held: no estoppel, inasmuch 
as the existence of a usurious agreement was not 
directly in issue in the former action, but only the 
question whether the bond was given in pursuance 
of the agreement alleged in the plea, & the ad- 
mission of the usurious agreement on the record 
in that action was not sufficient to estop pltf. from 
contesting it in this action.—CARTER v. JAMES 
S41), 2 Dow. & L. 236; 13 M. & W. 137; 13 
L. J. Ex. 373; 3 L. T. O. S. 183; 8 Jur. 912; 
153 FE. st, 57. 
Aolation -—Refd. Ifntt .c Morrell (1849), 12 L. T. O. S. 
Je 





258. -—- Matter not material.|—A native of 
Chili made his will in London & died. <A caveat 
having been centered on behalf of his daughter, 
the exors. propounded the will in solemn form, 
alleging that testator was domiciled in England. 
The daughter pleaded that the deceased was at 
the date of the will & until his death domiciled 
in Chili, & that the will was not duly executed 
according to the law of Chili. The judge of the 
Probate Ct. made a decree by which he pronounced 


determination on a subsequent origin- 
ating summons of the construction 
of the will in herons es the gift to the 

rce 60nS.—_ ROGERS ¥. ROGERS (1916), 
21 C. L. R. 296.—AUS, 


m. Judyment in ejectment— Action 
for mesne profits—Whether defendant 
estopped from disputing plaintiff's title.} 
—A judgment in ejectment against 
the casual ejector does not estop a 
deft., in an action for mesne rofits, 
from disputing the title of itd. from 
the time of the demise laid in the action 
of ejectment.—-PONTON v. DALY 
1 U. C. R. 187.—CAN, 


n. J mt = for damages for 
negligence — Action for indemnity — 
Plaintiff estopped from disproving his 
own negligence. }—Deft., ing the 


was master, sent 
St. J.; 


negligence. 


t was also 
have replace 


—Held: 
judgment 
the owner 


owner of a steam-boat of which pitt. 
him to tow a ship to 
the ship in launching lost her 
rudder, & was towed in that state to 
St. J., & while going into the harbour 
in the night came in collision with & 
sunk @ schooner, the owner of which 
recovered damages against 
l In an action 
aguinst deft. for indemnity, the 
tion alleged & it was proved, that 
towing vessels was a dangerous busi- 
ness & that the danger was much 
increased by the loss of the rudder. 
roved that 
the rudder, 
have entered the harbour in the night : 
plif. was estopped by the 
recovered against hi: 
of the schooner, from dis- 


ESTOPPEL. 


for the validity of the will, found that the deceased 

| was at the date of the will & at his death a 

domiciled Englishman, & decreed probate to the 
exors. The daughter afterwards filed a_ bill 
against the exors., alleging that testator was a 
domiciled Chilian, that his will being executed in 
England according to English law was good by the 
law of Chili but so far only as testator could by 
the law of Chili dispose by will of one-fourth of 
his personal estate, & that the other three-fourths 
belonged to the daughter. The exors. by answer 
set up the/sdecree of the Probate Ct. as a bar. 
An order “having been made for inquiry as to 
testator’s domicil, in an administration suit under 
circumstances which, it was contended, made it 
equivalent to an order in the suit by the daughter 
against the exors., the question whether the order 
was right was litigated between the daughter & 
the residuary legatee :—Held: (1) the decree of 
the Probate Ct. was not conclusive in rem as to 
the domicil, because the finding as to the domicil 
was not necessary to the decree; (2) the decree 
of the Probate Ct. was not conclusive inter partes 
as to the domicil, as between the daughter & the 
residuary legatee, for the exors. could not, by 
litigating in the probate suit a question of domicil 
which it was not necessary to decide for the pur- 
poses of that suit, conclude the residuary legatee 
as to testator’s power of disposing of his property, 
& that as the residuary legatee was not bound the 
daughter could not be bound, since estoppel must 
be mutual.—ConcHa v. ConcHa (1886), 11 App. 
Cas. 541; 56 L. J. Ch. 257; 55 L. T. 522; 35 
W. R. 477, H. OU. 5 affg. S. C. sub nom. DE Mora v. 
CoNncHA (1885), 29 Ch. D. 268, C. A. 

Annotations :—As to (1) Refd. Ord v. Ord, [1923] 2 K. B. 
. Re Allsop & Joys Contract (1889), 

d. Re Larard, Ex p. Yeomans & Heap 

3 Mans. 317; Worman v. Worman (1889), 43 
Ch. D. 296. Generally, Refd. Mirza Kurratulain Bahadur 
v. Peara Saheb (1905), 21 T. L. KR. 650. Mentd. The 
Parisian (1887), 13 BP. D. 16; Strauss v. Goldschmidt 
(1892), 8 T. L. R. 239; Re Do Nicols, De Nicols v. Curlfer 
(1898), 46 W. KR. 532, 

259. ——-.]—OrpD v. OrD, No. 140, ante. 

260. Judgment in action for obstruction of 
watercourse—Second action for obstruction of 
watercourse—-No precise issue raised in former 
action.|—In a second action for obstructing a 
watercourse upon a plea of not guilty, & where 
a verdict for pltf. in another action brought 
against deft. for another obstruction to the same 
watercourse :—Held: pltf. had not obtained such 
a determination of his right by the former verdict 
as the law considered conclusive.—EVELYN v. 
roa (1782), cited in 3 East, p. 365; 102 E.R. 
637. 

Annotations :—Consd. Outram v. Morewood (1803), 3 Kast, 
346. Apld. Hooper v. Hooper (1825), M‘Cle. & Yo. 609. 
261. Decree for corporation to grant lease under 

covenant—Suit contesting validity of covenant.|—- 

By an indenture, of 1539, lands were conveyed by 





proving his own negligence.—LEAVITT 
v. PARKS (1851), 2 All. 282.—CAN. 


o. Judgment in action of covenant 
on mortgage—Sub action in 
ejectment—Whether defendant estopped 
from impeaching mortgage on new pee: 
—The recovery of a judgment an 


ltt. vite action of covenant upon a mtge., on 
F oiuitt. pleas of “ non est factum,” & that dett. 


was not indebted as alleged, & pay: 
ment before action, did not estop deft. 
from impeaching the same mitgoe. 
ejectinent subsequently brought there- 
on, on the ground of usury.—HDIN- 
BURGH LIFE ASSURANCE OO. v. OLARK 
(1861), 10 OC. P,. 851.—CAN. 


Judgment in action for tr 
edt Aa discover file Matent of 
estoppel.}—A judgment in favour of 


pits. night 
need not 


m by 


Part II.—_-Estopret By MATTER oF REcoRD. 


O. to the corpn. of G. for charitable purposes, 
subject to a covenant by the corpn. that whenever 
a certain term of 99 years then vested in certain 
parties in respect of a particular farm should 
expire, then if any one of the heirs of M. should 
make request to the corpn. within one year after 
the farm should ‘“ fortune to be void ”’ then & so 
often as any such chance should fall the corpn. 
should grant a new lease of the farm to such heir 
for 31 years reserving 20 marks rent & 20 marks 
fine, & to continue from time to time for evermore 
if any such request within that time should be 
made at the end of every lease. In 1723 a decree 
of the Ct. of Ch. was made ordering the corpn. to 
grant a new lease according to the covenant, & 
in 1731, another decree of the Ct. was made supple- 
mentary to the former, but in these suits no ques- 
tion of perpetuity was dealt with, the A.-G. was 
no party, & the corpn. did not dispute the right 
renewal. Successive leases were made by the 
corpn., the last being granted in 1815 :—Held: the 
decrees of 1723 & 1731 being made in suits not 
raising the question of perpetuity & to which the 
A.-G. was not a party, did not establish the validity 
of the covenant.—HOoPE v. GLOUCESTER CORPN. 
(1855), 7 De G. M. & G. 647; 25 L. J. Ch. 145; 
26 L. T. O.S.144; 2 Jur. N.S.27; 4 W. R. 138; 
44K. R. 252, L. JJ. 

Annotation :—~Mentd. A.-G. v. Grocnhbill (1863), 33 Beav. 


262. Recovery in ejectment—Action of trespass 
for mesne profits—-Whether defendant estopped 
from denying trespasses before date of writ or after 
judgment.|—-To a plea of ‘‘ not possessed ’’ to a 
declaration in trespass for mesne profits, pltf. 
replied by way of estoppel a judgment for him in 
ejectment, in which his title was laid alternatively 
at the date of the writ, or on & since a prior day ; 
& the replication stated that the action was 
brought for trespasses committed on & after such 
prior day :—Held: the replication was bad, as 
deft. was not estopped from denying trespasses 
before the date of the writ or after the judgment.— 
Scotr v. REYNELL (1856), 26 L. T. O. S. 256; 
4 W. R. 249. 

263. —_—- -——— Estoppel as to duration of 
plaintiff’s title.|—To trespass for mesne profits 
defts. pleaded title to the lands in themselves 
during the time for which mesne profits were 
claimed. Pltf. replied, by way of estoppel, as 
to so much of the mesne profits as had accrued 
since a certain day named, that he sued out a writ 
of ejectment, for the purpose of recovering pos- 
session of the lands, wherein he claimed to be 
entitled from such day, & that thereupon such 
proccedings were had that he recovered the lands 
& possession of them :—Held: the judgment in 
ejectment did not operate as an estoppel with 
respect to the duration of pltf.’s title, & the 


pltf. in an action for trespass to landa 
upon pee (amongst others) of lands 
not pltf.’s & liberum tenementum, is not 
a complete estoppel, preventing deft. 
in another suit from questioning the no 
pitt. 8 title to any part of the lands. 
The Judgment is only an estoppel with 
regard to the title of that portion of 
the land upon which it had been shown 
that doft. had trespassed.—HUNTER »v. 
stig hd (1879), 27 Gr. 204.—CAN. 

q. Proceedings before Probate court 
—ddmintstration suit.J—An adminis- 
tration suit is not res judicata by 
reason of the proceedings had before 

Probate ct.—PARKS ¥v. PARKA 
; (1825-1897), N, . Dig. 316,—~ 


wr Order ntsi for foreclosure — 
Change into order for sale before final 


changed into one 


res jud 


order.j}—An order nisi for foreclosure 
for sale. 
order had been contested & not 
appealed from :—Held: the matter is 

judicata.—Cask (J. 1.) Co. v. 
ran (1909), 12 W. L. R. 12.— 


s. Judgment dismissing action on 
pee minary point—Finding on merits— 
hether a bar in subsequent action.)— 
Semble: where a former suit between 
the same parties in respect of the samo 
subject-matter has been dismissed on a 
preliminary point 
suit on the meri 
not bar defts. from 
forward the same defence on the merits 
in a subsequent suit b 
against the same deft.—Nunpo LALL 
v. BIDHOO MOOKHY 


a find 
ts in Hes 
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replication was therefore bad.—Harris v. Mut- 
KERN (1875), 1 Ex. D. 31; 45 L. J. Q. B. 244; 3k 
L. T.99; 40 J. P. 24; 24 W. KR. 208. 

264. Unsuccessful sult in equity—Suit dismissed 
for want of equity in plaintiff to displace legal estate 
—Action by defendant to restrain ejectment.j]— 
Deft. filed a bill against pltf. claiming a prior legal 
estate in certain mortgaged hereditaments, & that 
bill was dismissed upon equitable grounds alone, 
leaving deft. to pursue his remedies at law. 
Deft. then brought an action of ejectment, & 
pltf. filed the present bill to restrain him from 
proceeding with that action, alleging that deft. 
intended to raise at law the same questions as had 
been already decided in the suit :—Held: bill 
could not be sustained on the ground that the 
former bill had been dismissed only because there 
had not been shown to be any equity in the then 
pltf. to displace the legal estate——-WAINE v. 
CROCKER (1862), 3 De G. F. & J. 421; 31 L. J. Ch. 
285; 5 L. T. 702; 10 W. BR. 204: 45 BK. R. 941. 

265. Decision that patent not illegal or void- 
Subsequent action for another infringement— 
Whether defendant estopped from disputing validity 
of patent.|—Pitf. had filed a bill in Ch. against 
deft. for infringing his patent, & prayed for an 
injunction. The matter was referred to an arbitra- 
tor, who by his award decided by inference, but 
by inference only, that pitf. was the true & first 
inventor, & therefore the letters patent were not 
void. This might be collected from the award, 
although in the award it was not so stated directly 
& positively. In an action afterwards by pltf. 
against deft. :—Held: (1) deft. was not estopped 
by thataward from denying that pltf. was the true 
& first inventor, & therefore the patent was void ; 
such an award in that form was no estoppel. 

(2) There is a great difference between a thing 
being conclusive in evidence & an estoppel (WILDE, 
B.).—NEWALL v. ELLIoT (1863), 1 HL. & OC. 797; 
1 New Rep. 441; 32 L. J. Ex. 120; 7. T. 753 ; 
9 Jur. N.S. 359; 11 W. R. 438; 158 E. R. 1105. 
Annotation :—As to (1) Refd. Bedford v. Cowtan, [1916] 

1 K. B. 980. 

266. Judgment in action for damages for wrong- 
ful dismissal—Action against employee for damag-~ 
ing employer’s materials—Employers & Workmen 
Act, 1875 (c. 90).]—Applt. was employed by resps. | 
& was discharged for neglecting his work, resps. 
refusing to pay him wages in lieu of notice. He 
took proceedings against them in fhe county ct. 
At the hearing no counterclaim or set-off was filed 
or set up, but evidence was produced to show that 
he had been guilty of negligence. <A verdict was 
given in his favour :—Held: resps. were not pre- 
cluded from preferring a claim before justices 
against him for wrongfully & negligently damaging 
their materials, for the only matter decided by the 
county ct. was whether there was such negligence 


DEBEE (1886), I. L. R. 13 Cale, 17.— 
The first IND. 


t. Decree against mortgaged  pro- 
perty—Order for arrest of judgment 
debtor—Whether personal liability of 
judgment debtor concluded by order.j|-—— 
A decree obtained on a mtge. directed 
that the judgment-debtor should pay 
the sum adjudged out of the property 
mtged. After executing the decree 
against the mtged. property, the 
decree-holder made an application 
for execution against the person of the 
in that ju ent-debtor. A notice was issued 
favour, call upon him to show cause why 
putting eeaontinn should not be further pro- 
ceeded with. But the notice did not 
give him any intimation of the applica- 
tion for the arrest of his ‘person. He 
did not appear, &, in his absence, an 


same pitt. 
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on his part as would justify his dismissal without 

notice.-—HINDLEY v. LIASLAM (1878). 3 Q. B.D. 

48]; 27 W. R. 61, D. 6. 

Annotation :—Mentd. Keates v. Lewis Merthyr Consolidated 

Collieries, (1910] 2 K. B. 445. 

267. Judgment for execution of agreement— 
Action by defendant to rectify agreement.|-—After 
money has been paid under a judgment founded 
on the construction of an agreement, an action 
to rectify the agreement on the ground that such 
construction was contrary to the intention of all 
parties is barred. 

C. & co. built a ship for B., & a considerable 
sum remained due to them, for which they had a 
lien on the ship. M. had made advances to B. 
An agreement was made between the three parties 
for sale of the ship by C., & for the distribution of 
the proceeds. The agreement was very obscure, 
& left it doubtful in what order the claims of (. & 
of M. were to be paid. After the sale M. sued C. 
for an account of the proceeds, & judgment was 
given in the Ct. of the County Palatine for carrying 
into execution the trusts of the agreement, & for 
the requisite account. On taking the account 
before the registrar, C. claimed to be allowed his 
debt, but the registrar held that M. had priority. 
The proceeds were amply sufficient to pay M.’s 
claim, but not C.’s also. The V.-C. affirmed the 
view of the registrar, & made an order for G. to 
pay M.’s claim. (©. appealed, but the appeal was 
dismissed & the money was paid to M. After 
this (. brought an action to rectify the agreement 
by making it provide that C.’s claim should have 
priority over that of M. M. pleaded that the 
agreement having been executed & the money 
paid under the order of the Palatine Ct., CU. was 
not entitled to any relief :—Held: the action 
must be dismissed, for that although, the question 
of rectification not having been before the Palatine 
Ct., there was no res judicata, C. could not come to 
have the agreement rectified after it had been 
worked out, & the fund distributed, under the 
order of the Ct. in the Palatine action.—Catrp v. 
Moss (1886), 33 Ch. D. 22; 55 L. J. Ch. 854; 55 
LL. T. 4533; 35 W. R.52; 2'T. L. RR. 665, OG. A. 
pn UN Mentd. Moore rv. Fulham Vestry, [1895] 1 


268. Judgment for salvage in Admiralty Court 
——Subsequent action by shipowner against under- 
writer— Whether underwriter estopped from defence 
that loss did not arise from perils insured against. |—- 
‘The captain of a steamer that had, during a voyage, 
run short of coal engaged a steam trawler to tow 
her to her port of discharge. The owner of the 
trawler brought an action in the Admlty. Ct. & 
recovered a sum of money for salvage. In an 
action by the owncr of the steamer to recover, 
from an underwriter who had insured the ship 
against perils of the sea, the amount paid under 
the judgment :—Held: deft. was not concluded 
by the judgment of the Adumlty. Ct. from setting 





order was made for his personal arrest ; 
but the order was not executed. 
Subsequently a fresh application was 
tnade for execution against the person 
of the judgment-debtor :--Held: the 
question as to the personal Habilitv 
of the judgment-debtor to satisfy the 
decree was not concluded by the order 
made in the previous execcution-pro- 
ceedings for execution to issue against 
his person.—BUDAN v. RAMCHANDRA 
BHUNJGAYA (1887), I. L. R. 11 Bom. 
537.—IND. 

a. Judgment of rent court — Sub- 
sequent suit to discover title.}—When an 


assistant collector 


necessar 


profits, or for rent, or any other suit, 
which under the Rent Act be is com- 
petent to hear, although it may be 
for him for the purposes of 
that suit to decide every question, 
whether of title or otherwise, which 
may he raised before him, his decision 
of such question cannot operate as 
res judicata in respect of any suit. 
which may afterwards be hrought in 
a civil ct. in which the proprietar 

title to the land out of which suc 

profits or rents may arise is in issue.— 
ASBHRAF-UN-NISBA 0, ALI AHMAD (1904), 


ESTOPPEL. 


up that the loss did not arise from any of the perils 

insured against. 

As to a judgment being only conclusive as to the 
point decided, there is as to this in our opinion 
no distinction between a judgment in rem & a 
judgment in personam, excepting that in the one 
“the point’”’ adjudicated upon, which in a 
judgment in rem is always as to the status of the 
rcs, is conclusive against all the world as to that 
status, whereas in the other ‘‘ the point,”’ whatever 
it may be, which is adjudicated upon, it not being 
as to the status of the res, is only conclusive 
between parties or privies (per CuR.).—BALLAN- 
TYNE v. MACKINNON, [1896] 2 Q. B. 455; 65 
L. J. Q. B. 616; 75 L. T. 95; 45 W. R. 70; 12 
T. L. R. GOL; 8 Asp. M. L. GC. 173; 1 Com. Cas. 
424, C. A. 

Annotations :—Apld. Jones v. Lewis, [1919] 1 K, B. 328. 
Refd. Minna Craig S.8S. Co, v. Chartered Mercantiie Bank 
of India, London & China, 1897] 1 Q. B. 55. Mentd. 
Trinder, Anderson v. North Queensland [nsee. (1897), 66 
L. J. Q. B. 802; The Veritas, [1901] P. 304. 

269. Actions for defamation—Judgment on 
admissions that statements defamatory & untrue— 
Whether defendant estopped from pleading fair 
comment & privilege in second action.|—Deft. 
who has admitted in one action for libel that 
certain charges made against pltf. were both 
defamatory & untrue, is not, when sued by same 
pitf. in a second action for libel for another publica- 
tion of the same charges, estopped from raising 
the defences of fair comment & privilege. 
MANGENA v. WricHt, [1909] 2 K. B. 958; 78 
lL. J. K. B. 879; 100 L. T. 960; 25 T. LL. R. 534 ; 
53 Sol. Jo. 485. 

Annotation :—Mentd. Adam v. Ward (1915), 31 T. L. &. 299. 


270. Discharge of order nisi for habeas corpus 
-—Order nisi obtained by fugitive offender—Subse- 
quent application to Court of Appeal under Fugitive 
Offenders Act, 1881 (c. 69), s. 10.|—An order nisi 
for a habeas corpus was obtained in the K. B. Div. 
on the application of a person in custody under 
Fugitive Offenders Act. 188] (c. 69), but was 
afterwards discharged. The affidavit; upon which 
the order asi was obtained stated (ater alia) 
matters material as grounds for the exercise of 
the power given by sect. 10 of the Act, but the 
order nist was in form simply for a habeas corpus, 
« not, in the alternative, for relief to the prisoner 
under sect. 10. On the argument of the order 
nisi, the matters referred to in the affidavit as 
aforesaid were discussed, & the ct. pronounced 
them insufficient as grounds for the exercise of 
the powers given by sect. 10 of the Act in favour 
of prisoner. The order ultimately drawn up was, 
however, simply for discharge of the order nisi 
for a habeas corpus. An application was subse- 
quently made to the Ct. of Appeal to exercise the 
powers given by sect. 10, as having original 
jurisdiction in that behalf under the Act con- 
currently with the Iligh Ct. A preliminary 
objection was taken to the hearing of the applica- 
tion on the ground that the matter had been 
previously adjudicated upon by the K. B. Div., 


I. L. IR. 26 All. 601.—IND. 

b. Hx parte order on application 
for restitution—Notice silent as to relief 
claimed.}—A. applied in execution 
for restitution of money with interest 
thereon paid to B. under a decree, 
which was subsequently reversed. 
The notice to B. did not specify the 
nature of the claim & an exc p. order 
allowing the claim was made. The 
application, however, was dismissed 
for default in payment of process fees, 
& <A. subsequently put in a si r 
application. HK. appeared & objected 
to the interest claimed which was 12 ner 


hears a suit for 
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& was therefore rcs judicata :—Held: inasmuch 
as the only matter adjudicated upon by the order 
of the K. B. Div., as drawn up, was that the order 
nist for a habeas corpus should be discharged, the 
matter of the application to the Ct. of Appeal was 
not res judicata.—R. v. BRIxToN PrIson (Gov- 
ERNOR), Ha p. SAVARKAR, [1910] 2 K. B. 1056; 
80 L. J. K. B. 57; 103 L. T. 473; 26 T. L. R. 
561; 54 Sol. Jo. 635, C. A. 

Annotations :—Mentd. kx ». Le Gros (1914), 30 T. L. WR. 

249; It. v. Garrett, Ax py. Sharf, [1917] 2 K. B. 99. 

271. Compromise of questions ‘‘now in dis- 
pute ’’—Suit in respect of subsequent matters in 
dispute.|—In an action by the mtgee. of a life 
interest under a settlement against the trustees 
for administration a compromise was effected & 
confirmed by the ct., all parties interested under 
the scttlement being parties thereto. It was 
thereby agreed (inter alia) that certain funds 
subject to the trusts of the settlement be paid into 
ct. by the trustces to an account entitled ‘ The 
shares of the P. co. & its incumbrancers, subject 
to the life interest of LI. & her mtgee.”’ 

Subsequently proceedings were commenced by 
C. & H. against the P. co. to set aside certain 
appointments made under a power in the settle- 
ment in favour of Il. who had assigned his interests 
to the co. for value, subject to a mtge. :—Held : 
(1) C. & H. were not debarred from raising the 
question of the validity of the appointment on the 
ground that they had been parties to the com- 
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promise in the previous action, for. the recitals 
showed that the questions ‘now in dispute 

only were the subject of the settlement ; (2) it 
is not in accordance with principle or authority 
to construe deeds of compromise of ascertained 
specific questions so as to deprive any party 
thereto of any right not then in dispute, & not in 
contemplation by any of the parties to such deed. 
—CLOUTTE v. Storey, [1911] 1 Ch. 183; 80 
L. J. Ch. 193; 103 L. T. 617, C. A. 

Annotation :—Refd. Thompson v. Thompson, (1923] 2 Ch. 

205. 


272. Judgment in respect of immediate bequest 
to chapel buildings—Suit in respect of reversionary 
bequest to same fund.|—Re SURFLEET’S ESTATE, 
RAWLINGS v. Smitu, No. 209, ante. 

273. Finding that desertion at specified date not 
proved—Allegation of desertion at later date.|— 
A previous finding by a competent ct. that deser- 
tion at an earlier date had not been proved is no 
bar to a finding of desertion between the same 
parties at a later date.—FrRoup v. Froup (1920), 
123 lL. T. 176; 36 T. L. R. 5055; 26 Cox, C. C. 
605, D.C. 

Judgment as bar to subsequent proceedings by 
plaintiff.|—See Sect. 3, sub-sect. 2, B. (c), post. 


(f) Matters only collaterally in Issue. 


274. General rule.}] —- KINGSTON’S (DUCHESS) 
Casu, No. 213, ante. 


cent. :-—Held: as the notice to B. was 
silent as to the nature of the claim, the 
first order granting A.’s application 
ex p. had not the force of res judicata 
so as to eetop B. from disputing the 
claim in subsequent procecdings.— 
NARAYANA PATTAR v. GOPALAKRISHNA 


ce. kc parte order for exccution of 
deerce. by = attachinent — Subsequent 
motion to act aside attachment.J—A 
decree-holder applicd for exccution of 
his decree by attachment & sale of 
propertics in the possession of resps., 
the sons of deceased judgment-debtor, 
Notice went to resps. to show cause 
why they should not be brought on 
record as legal representatives of 
deceased judgment-debtor for purposes 
of oxccution; they did not oe ae 
& an order was made ex p. :-—~Held: 
they were not cstopped by this order 
from moving to set aside the attach- 
ment on the ground that the pro- 
Berto did not belong to the Judgment- 
debtor. — SUBRAMANIA AYYAR 1, 
RAJESWARA DORAL (RAJA) (1916), 40 
Mad. 1016.—IND. 


PART II. sa ot uber | Oe 


274 i. General rule.jJ—The findings 
in a judginent wpon matters which 
subsequently turn out to be immatcrial 
to the grounds upon which a suit is 
finally disposed of, as to pies right 
to any portion of the relief sought by 
him as declared by the decree, amount 
to no more than obiter dicta, & do not 
constitute a final decision of the kind 
contemplated by Civil Procedure Code, 
8. 13.— JAMAITUNNISSA UV. LUTFUNNISSA 
(1885), I. L. Lt. 7 All. 606.—IND. 

274 ii, --—-- -}— KARIM ManHoMED 
JAMAL t. RAJOOMA (1887), 1. L. R. 12 
Bom. 174.—IND. 

274 iii. .}-A finding in a judg- 
ment to operate as res judicata, the ct. 
being a ct. of jurisdiction competent to 
try the subsequent suit, must be 
material & necossary to support the 
precise & periewat ground or grounds 
on which the decreo or somo operative 
part of it was made, otherwise the 
finding must be considered either as 
superseded by the decree, or as entirely 





immaterial, or as no more than inci- 
dental & subsidiary to the main 
question in the suit, although in the 
latter case the finding may have been 
necessary to the decision of the suit.—— 
SHIB CHARAN LAL v. RAGHU NATH 
(1895), ]. L. RR. 17 All. 174.—IND. 


274 iv. —-—.]|—The high ct. of the 
N.-W. provinces in determining the 
quostion whether certain persons were 
ontitled to letters of administration with 
the will annexed, construed testator's 
will, &, finding that the applicants were 
residuary legatecs under the will, held 
that they were entitled to such letters 
of administration. The widow of tes- 
tator, who had unsuccessfully opposed 
the grant then filed a suit for, the con- 
struction of her late husband’s will :— 
Held; the application for letters of ad- 
ininistration was not a suit properly so 
called, & the finding on the construc- 
tion of the will by the ct. of the N.-W. 
provinces, being incidental & for the 
purpose of determining the question 
of the representative title of the appli- 
cants, could not be regarded as con- 
cluding pltf. by res judicata from 
obtaining a construction of the will 
in the suit brought by her.—ARUNMOYI 
Dasi v. MOHENDRA NATH WADADAR 
(1893), I. L. Wt. 20 Cale. 888.—IND. 

274 v. J—A finding between 
co-defts. unnecessary for the determina- 
tion of the suit, or the rights of the 
parties involved in the suit, is not res 
judicata.— Baru v. BHABANI (1897), 
I. L. R. 22 Bom. 245.—IND. 

274 vi. .—The judgment of a 
resident magistrate on a subject im- 
mediately & properly within his juris- 
diction is no estoppel if it is not pro- 
fessed to be judicially decided, but 
is decided merely collaterally & inci- 
dentally.—Orago & SOUTHLAND IN- 
VESTMENT Co., LTp. v. BURNS (1874), 
1 J. R. 165; 2 C. A. 551.—N.Z. 

274 vii. ——-.)—A_ party is not 
estopped by a finding in an action 
between the same yori where the 
finding was on a collateral matter, & 
was not in the matter directly in issuc 
in the former suit.—HUTCHISON v. 
an ba (1911), 30 N. Z L, R. 336. 








274 viii. .}—A judgment upon a 
question raised, but not material or 





necessary for the decision of the issue 
between the parties, will not form 


res. judicata.—BLANTYRE (LORD) tv. 
Wemyss (Earn) (1844), 3 Bell, Sc. 
App. 34.—SCOT. 

d. Order disallowing objection in 


erecution procecdings—Subsequent suit 
for declurution of title.}-—-G. brought a 
suit against 1. for the establishment of 
her rights as purchaser of certain iimn- 
movable properties sold in execution 
of a decree obtained against I. After 
the settlement of issues, but before 
the suit was finally disposed of, I. 
died, & his brother J. was made deft. 
as his legal representative. 

J. consented to the suit being tried 
on the defence raised by I. & upon 
issucs already settled. The suit was 
decreed, it being held that G. was the 
purchaser. In execution of this decree, 
under which sought to obtain 
possession, J. objected that he was 
entitled to a half share of some, & to 
the entire sixteen annas of the other, 
properties, & that his brother 1. had 
no right whatever in the same. This 
ubjoction was disallowed by the ct. 
oxocuting the decree on the ground 
that it had not beon raised in the 
original suit, & that, as the decroe 
had been passed in the presence of J., 
he was not entitled to urge it. 

Thereupon J. brought a suit against 
G. to establish his rights :—Held: the 
order passed in tho execution proceed- 
ings disallowing J.’s objection was no 
bar to the suit under Code of Civil 
Procedure, 8. 244.—GOURMONI DABRE 
v. JUQGUT CHANDRA AUDHIKARI (1889), 
I. L. R, 17 Calc. 57.—IND. 


e. Finding on «unnecessary issuc.) 
—Where an issue is not necessary for 
the decision of the suit in which it is 
raised, the decree couched in gencral 
terms does not cover the find on 
that issue, nor can the insertion of such 
finding in the decree give it the force 
of res judicata —-GHELA ICHHARAM t. 
SANKALCHAND JETHA (1893), I. L. KR, 
18 Bom. 597.—IND. 


f. Judgment for rent — Subsequent 
action for declaration of title.J—A, 
sued B. & others for rent; & the 
watter in issue was the share for which 
A. was entitled to rent. Dt?. obtained 
a decrec for the whole ront. In a 
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275. .J—Where a corpn. is liable to repair 
a highway ratione tenura, & has applied to the 
justices for an order under Highway Act, 1862 
(c. 61), s. 35, & has paid a fixed sum in full dis- 
charge of all claims in respect of the repair of 
such highway, the only effect of such order is to 
take away from it any extra cost that will fall 
upon it by reason of its having to repair ratione 
lenur@, & it is not exempted from the usual 
highway rates of the parish for the repair of the 
highways in that parish generally. The N. E. 
Ry. Co. were, prior to Apr. 1881, liable to repair 
a certain highway ratione tenure. In Apr. 1881, 
an order was made under Highway Act, 1862 
(c. 61), s. 35, & the co. paid a fixed sum under 
that order. In Aug. 1881, they were rated to 
the highway rate of their parish, & on appeal the 
rate was quashed. In June, 1897, they were 
rated again in respect of the repairs of the high- 
ways in the parish, &, forthwith, appealed against 
the rate:—Held: the question was not res 
judicata, & the quarter sessions were not estopped 
from deciding otherwise in the appeal, for judg- 
ment in a concurrent or exclusive jurisdiction was 
neither evidence of any matter that came col- 
laterally into question though within the juris- 
diction of the ct., nor of any matter incidentally 
cognisable, nor of any matter to be inferred by the 
argument of the case, &, therefore, although the 
judgment of 1881 was that the rate be quashed, 
& the question as to that rate could never be 
brought into question again, the construction of 
the Act was only incidentally cognisable.—NorTH 
EasteRN Ry. Go. v. DALTON OvERSEERS, [1898] 
2 Q. B. 663 67 | ree Q. B. 7153 78 L. T. 524 ; 
62 J.P. 484+; 46 W. R. 582; 14 7T. L. R. 4215 42 
Sol. Jo. 554, D. C.; revsd. on other grounds, 
[1899] 1 Q. B. 1026, C. A.3 sub nom. DALTON 
OVERSEERS vt. NorrTH EASTERN Ry. Co., [1900] 
A. ©. 315, TE 9. : 





(9) Matters Available in Former Proceedings. 


_ 276. General rule.|--The next of kin of an 
intestate filed their bill in equity in the Supreme 
C(t. of Newfoundland, against A., the brother & 
deceased partner of intestate, for an account of 
the estate of the father of A., & of intestate, pos- 
sessed by A., & an account of the partnership 
transactions, & the dealings of A. with the estate 
since the death of intestate. The bill was taken, 
pro confesso, against A. in the colonial ct., &, on 
a reference, the master reported that certain sums 
were due to the several next of kin on the account 
of the estate of intestate’s father possessed by A. ; 
but that no account between A. & intestate had 
been laid before him: the Supreme Ct. decreed 
that the sums found by the master to be due to 
the next of kin & the costs should be paid to them 
by A. The next of kin brought their actions in 





subsequent suit by B. & ot Hers digalnet 


; this country against A. upon the decree. 


ESTOPPEL. “ 


A. then 
filed his bill against the next of kin & personal 
representative of intestate, stating that intestate’s 
estate was indebted to him on the partnership 
accounts, & on private transactions; allegi 
various errors & irregularities in the proceedings 
in the Supreme Ct., & that A. intended to appeal 
therefrom to the Privy Council; & praying that 
the estate of intestate might be administered, the 
partnership accounts taken, the amount of the 
debt due to A. ascertained & paid, & the next of 
kin restrained by injunction from proceeding in 
their actions :—Held: (1) demurrer, for want of 
equity, would be allowed on the ground that the 
whole of the matters were in question between the 
parties, & might properly have been the subject 
of adjudication in the suit before the Supreme Ct. 
of Newfoundland; (2) as the Privy Council was 
the Ct. of Appeal from the Colonial Ct., & had 
jurisdiction to stay the execution of the decree 
pending the appeal, the Ct. would not interfere by 
injunction on the ground of error or irregularity 
in the decree of the Colonial Ct. 

Qu. : whether, in a case of error shown in the 
judgment of the Ct. of a foreign country, from 
which there was no appeal to any of Her Majesty’s 
Cts., the decision would be the same. 

(3) Where a given matter becomes the subject 
of litigation in, & of adjudication by a ct. of 
competent jurisdiction, the ct. requires the parties 
to that litigation to bring forward their whole 
case, & will not, except under special circum- 
stances, permit the same parties to open the same 
subject of litigation in respect of matter which 
might have been brought forward as part of the 
subject in contest, but which was not brought 
forward, only because they have, from negligence, 
inadvertence, or even accident, omitted part of 
their case. The plea of res judicata applies, 
except in special cases, not only to points upon 
which the ct. was actually required by the parties 
to form an opinion & pronounce a judgment, but 
to every point which properly belonged to the 
subject of litigation, & which the parties, exercising 
reasonable diligence, might have brought forward 
at the time (WIGRAM, V.-C.).—HENDERSON v. 
HENDERSON (1843), 3 Hare, 100; 1 L. T. O. S. 
410; 67 E. R. 313. 

Annotations :—As to (1) Rekd. Srimut Moottou Vijaya 
KRaganadha Bodha Goorvo Sawmy Periya Odaya Taver 
v. Katama Natchiar, Shivagunga (1866), 11 Moo. Ind. 
App. 60; Mutric v. Binney (1887), 35 Ch. D. 614; As to 
(2) Refd. Srimut Moottoo Vijaya Waganadha Bodha 
Gooroo Sawmy Periya Odaya Taver v. Katama Natchiar, 
Shivagunga (1866), 11 Moo. Ind. App. 50; #te Henderson, 
Nouvion v. Freeman (1887), 57 L. J. Ch. 367; Mutrie v. 
Binney (1887), 35 Ch. D. 614; Pemberton v. Hughes, 
[1899] 1 Ch. 781. As to (3) Consd. Simpson v. Kogo 
(1863), 1 Hem. & M. 195; Worman v. Worman (1889), 
43 Ch. D. 296; Bake v. French, [1907} 1 Ch. 428. 
Refd. Srimut Moottoo Vijaya Raganadha Bodha Gooroo 
Sawmy Periya Odaya Taver v. Katama Natchiar, Shiva- 
gunga (1866), 11 Moo. Ind. App. 50. 

277: S. 2. HENDERSON v. HENDERSON (1814), 6 
Q. B. 288; 1 New Pract. Cas. 22; 13 L. J. Q. B. 





separation, whether as regarded as the 


A. for declaration of title to land pur- 
chased by them in execution of Chel 
intge. decree :—Held: as tho issue 
in the rent suit was for what share 
pitf. was entitled to rent, & not to what 
share of the property was tho pltf. 
entitled as owner, the question of 
title could be said to have been in issue 
in that suit only incidentally & not 
directly, & it could not have been 
entertained in the form in which it was 
not raised; therefore the subsequent 
suit was not barred as res judicata, 
— SRIHARI BANERJEE vv. KHITISH 
CHANDRA Rar (1897), I. L. R. 24 Cale. 
569; 1 CC. W. N, 509.—IND, 


PART Hl. SECT. 3, SUB-SECT. 1.— 
B. (g). 


276 i. General rule.J—~-In a suit by a 
wife, the supreme ct. made a decrec 
for judicial separation & gave the 
husband custody of the children, 
certain vg hte of access being resorved 
to the wife. 

The wife was at the time pregnant, 
but no order was asked for or made with 
regard to the child about to be born. 
After the child’s birth, the wife took 
proceedings against her husband before 
& magistrate, under the Act, for the 
maintenance of the child :—Held: 
the existence of the decree of judicial 


foundation for the plea of res judicata, 
erroneously rejected by the inferior ct., 
or as ousting the jurisdiction of tho 
inferior ct., was a bar to the proceedin 
inasmuch as the relief sought by the 
wife, was relief which she ht have 
obtained & might still ob from 
the supreme ct.—BROWN v. BROWN 
(1905), 3 Cc. Ls R. 373.—AUS. 

g. Defence— Action for amount due 
under award—Failure of defendant to 
question validity of award.}—First 
count of declaration on a promissory 
note. Second for amount due under 
an award founded on «a subinisaion 


Part I].—Estoprpe, BY Matrrer or REcoRD. 


274; 3L.T. O. 8.178; 115 E. R. 111; sub nom. 
HENDERSON v. HENDERSON, SIMS v HENDERSON, 
8 Jur. 755. 

Annotations :—OConsd. Bank of Australasia v. Nias (1851), 

16 Q. B. 717; Simpson v. Fogo (1863), 1 Hom. & M. 195. 

~ —_. Barber v. Lamb (1860), 8 C. B. N. 8. 95; Scott v. 

Pngon, Munroe v. Pil on (1862), 8 Jur. N. S. 

657; Vanquelin v. Bouard (1863), 15 C. B. N. 8. : 

Ellis v. M’Henry (1871), L. R. 6 C. P. 228. Mentd. Re 

Fenwick, Ex p. Brown (1849), 13 L. T. O. 8. 468 ; Shechy 

vw. Professional Life Assee. (1857), 2 C. B. N. 8S. 211; 

Marbella Iron Ore Co. v. Allen (1878), 47 L. J. Q. B. 601. 

278. Defence.|—This [statute of Usury in bar 
to a sci. fa.] was no plea to defeat a judgment; 
but if such matter had been, deft. ought to have 
pleaded that, upon the first action in bar, & so not 
to suffer the judgment (per CuR.).— MIDDLETON v. 
HALL (1601), Gouldsb. 128; 75 E. R. 1042. 

279. Piene administravit.|—If an exor. 
plead to an action on bond payment, & omit to 
plead plene administravit, & a verdict be given 
against him on such plea; it operates as an ad- 
mission of assets in an action founded on that 
judgment, suggesting a devastavit—ERVING v. 
PETERS (1790), 3 Term Rep. 685; 100 E. R. 808. 
Annotations :—Refd. Hooper v. Summersett (1810), Wight. 

16; Leonard v. Simpson (1835), 2 Bing. N. C. 176; Re 

Higgins’s Trusts (1861), 2 Giff, 562. 

280. -|—Prior to the decree for 
administration of an insolvent estate a simple 
contract creditor obtained a common law judgment 
de bonis testatoris for her debt against the extrix. 
The extrix., who was also a simple contract 
creditor, did not plead plene administravit or set 
up her right of retainer in the common law action : 
-——Held: the judgment was conclusive that the 
extrix. had assets to satisfy it & she could not 
retain against the judgment creditor in the 
administration action.—Re MARVIN, CRAWTER v. 
MARVIN, [1905] 1 Ch. 490; 74 L. J. Ch. 699; 93 
L. T. 599; 54 W. R. 74; 21 T. L. R. 765. 

——.]—See, generally, EXECUTORS. 

281. -|—Where an ejectment was brought 
to recover possession of lands extended under an 
elegit upon a judgment confessed, which had been 
entered up upon a warrant of attorney given for 
securing an annuity, it is too late for the grantor 
to object to the consideration of such annuity 
upon a summary application for staying the pro- 
ceedings after verdict in such ejectment, because 
he had an opportunity of making his defence to 
the action.—WITHY v. WOOLLEY (1798), 7 Term 
Rep. 540; 101 BK. R. 1121. 

















Annotations :—Refd. Fielde v. Cole (1801), For. 125. Mentd. 
Desenfans vt. O’Bryen (1803), 3 East, 559. 

to arbitration. Pleas, 1. Payment. 

2. Set-off on common counts. On 

motion to set aside a verdict for pltf., —IND. 


on the grounds: 1. That the arbitrators 
exceeded their authority in making 
theiraward. 2. That since the making 
of said award money had been re- 


h, --— 


the former suit. — ABDULLAKHAN vw. 
KHANMIA (1908), I. L. R. 32 Bom. 315. 


Action on foreign 
ment.j}—In a suit upon a foreign 
ment, deft. can not be permitted to 
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282, ——-.]}—Where upon a summary applica- 
tion to set aside an annuity for non-compliance 
with 17 Geo. 3, c. 26 requirements, the rule was 
discharged upon discussion of the merits, the ct. 
will not entertain a similar application between 
the same parties on the same state of facts, though 
grounded upon a new objection to the annuity, 
which was not before urged or considered. 

If an action be brought & the merits of the ques- 
tion discussed between the parties, & a final 
judgment obtained by either, the parties are 
concluded, & cannot canvas the same question in 
another action, although some objection or argu- 
ment might have been urged upon the first trial 
which would have led to a different judgment 
(Lorp KENYON, C.J.).—GREATHEAD v. BROMLEY 


(1798), 7 Term Rep. 455; 101 E. R. 1073. 

Annotations :—Folld. Schumann v. Weatherhead (1801), 1 
East, 537. Refd. Nowington v. Levy (1870), L. R. 6 C. P. 
180; L. C. C. v. Dundas, [1904] P. 1. 


283. S.P. SCHUMANN v. WEATHERHEAD (1801), 1 
East, 537; 102 EK. R. 207. 


Annotations :—Mentd. Jones v. Jones (1833), 1 Or. & M. 
721; Splents v. Lefevre (1864), 11 L. T. 114. 


284, Action for price of goods sold— 
Failure of purchaser to raise matters in reduction 
of damages—Whether action by purchaser for 
breach of contract maintainable.]|—(1) Semble: 
where an action has been brought for the value of 
goods furnished at a stipulated price & the pur- 
chaser does not either in bar of the action or to 
reduce the damages object to the quality of the 
goods, but allows the seller to recover a verdict 
for the full price agreed upon, he cannot afterwards 
maintain a cross-action on the ground of the goods 
being of a bad quality & unfit for the purpose for 
which they were ordered. 

(2) As soon as the purchaser of the goods dis- 
covers that they do not answer the order given 
for them, he ought to return them to the vendor 
or send him notice to take them back & if he does 
neither, he cannot afterwards maintain an action 
on the ground of the article being quite unfit for 
the purposes for which he ordered it.—FISHES vu. 
SAMUDA (1808), 1 Camp. 190, N. P. 


Annotations :—As to ? nsd. Davis v. Hedges (1871), 
L. eid. Jones v. Bright (182%), 5 Bing. 





R. 6 Q. B. 687. 
533. Generally, Mentd. Allen v. Cameron (1833), 3 Tyr. 
907; Francis v. Baker (1839), 3 Jur. 771; Shepherd v, 
P. 101; Randall v. Newson 


Pybus (1842), 11 L. J. C. 
(1877), 2 Q. B. D. 102. 


285. ——- ——- ———- —-—-.]—In all actions 
for the price of goods sold & delivered with a 
warranty of work & labour, as well as in actions 


deft. brought a suit for pre-emption :-— 
Held: the suit must fail, inasmuch as 
pitf.’s claim was one which might have 
made when deft. in the former suit 
as an alternative to his defence of 
titlk.—PULANDAR SINGH v. JWALA 


judg- 
udg- 


ceived by pltf. to deft.’s use :—/eld: 
as no defence had been set up to the 
award at the trial, & no action taken 
to set aside the award, deft. could not 


now set up such a defence; & if 
moneys had been received b Itf. 
deft.’s use, since the award, deft. 


vould on the ple 
the same at tho trial. 
v. SOMMERS (1863), 14 C. P. 97.—CAN. 
278 i. ——-.}+—Where a_ deft. has 
been sued by a pltf. upon his right of 
ownership, pltf.’s recovery negatives 
all grounds of defence to that action 
then existent & within pltf.’s know- 
ledge.— JANAKI AHMAL v. K 
THAMMAL (1871), 7 Mad. 263.—IND. 
278 ii, ——~.}—The samo effect must 
be given to a matter which might & 
ought to have been, but has not been, 
made a ground of defence in the former 
suit, as must be given to it if it had 
been made a ground of defence in 


have shown 


plead a defence which he had an 
opportunity of pleading in the foreign 
ct.—LONDON, BOMBAY & MgpI- 
TERRANEAN BANK 0. BURJORI SORABJI 
mec (1885), I. L. R. 9 Bom. 346.— 


k. —— Artion on mortgage bond— 
Failure of defendant to demand account 
——Action. for rent not maintainable. }— 
MAHABIR PERSHAD SINGH v. MACc- 
NAGHTEN (1889), I. L. R. 16 Cale. 682 ; 
L. Rt. 16 Ind. App. 107.—IND. 


l.—— Action for recovery of 
possession—Failure of endant to 
set up alternative defence— Action for 
ei phar not maintainable. }~Deft. 

a suit for the recovery of possession 
of immoveable property pleaded only 
a right to the proprie possession 
of the property in himself. This 
defence failed, & a decree was given 
in favour of pitf. Subsequently pltf. 
sold a portion of tho property & 


SINGH (1898), I. L R. 20 All. 516.— 
IND. : are 


m. —— Action for rent—Failure 
of defendant to object to item as tllegal— 
Point not judicially determined. }— 
Where, in a suit for rent, the rent 
claimed expressly includes an item 
which is objected to as an illegal cess, 
the mere fact, that, in a previous rent 
suit between the same ies regarding 
the same tenure, deft. did not raiso 
the same plea, although he could have 
done so, would not in the absence of 
@ judicial determination of the point in 
the previous suit, preolude him from 
raising the plea in the subsequent suit. 
~-WOOMESH CHANDRA _ v. 


Fatlure of defendant 
0. 


to plead pa laim to set off 
in sub action.}—-In a suit for 
rent, deft. claimed a set-off for a 
certain sum which he said he had paid 
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for goods supplied under a particular contract, it 
is competent for deft. to give in evidence a breach 
of the warranty or contract, & to show how much 
less the subject-matter of the action is worth by 
reason of such breach. In such case a deft. must 
be considered as having obtained satisfaction for 
the breach, to the extent of the abatement he is 
capable of obtaining in the price, & he is precluded 
recovering in another action on the same breach, 

to that extent, & no more ; he cannot set off, by a 

proceeding in the nature of a cross-action, the 

amount of damage which he has sustained by the 

breach. Declaration on a special assumpsit on a 

contract to build a ship according to a specifica- 

tion, assigning a breach in not building the ship 
with scantling, fastening, & planking, according 
to the specification, & alleging special damage. 

Plea that deft. had sued pltf. for the balance of the 

agreed price of the ship, after payment of £3,500 

& also for a sum of £150, for extra work, in the 

form of an action for work & labour, & for goods 

sold & delivered ; that issue was joined, &, on the 
trial of the cause, the now pltf. gave evidence in 
his defence of the same breach of contract alleged 
in the declaration, & insisted, if the amount of 
compensation to which he was entitled exceeded 
& equalled the balance & value of the extra work, 
the now pltf. was entitled to a verdict; if less, 
then he was entitled to a reduction upon the 
amount of both, to the extent of such amount of 
compensation ; that the learned judge who tried 
the cause so directed the jury, & the jury found 
that the now deft. had committed a breach of the 
contract, & that the now pltf. was entitled to some 
compensation, which they deducted from the price 
of the ship, & the value of the extra work; that 
the now deft. had judgment for the amount, after 
such deduction had been made, since the com- 
mencement of this suit :— Held: the plea was bad 
on general demurrer, & did not disclose any mutual 
agreement between pltf. & deft. to leave the 
amount claimed to the determination of the jury, 
as arbitrators.-MONDEL v. STEEL (1841), 8 M. & 

W. 858; 1 Dowl. N.S. 1; 10 L. J. Ex. 426; 

151 E.R. 1288. 

Annotations :—Consd. Davis v. Hedges (1871), L. R. 6 Q. B. 
687. Reid. Riggo v. Burbidge (1816), 15 M. & W. 598; 
Towcrson v. Aspatria Agricultural Co-op. Soc. (1872), 27 
L. T. 276; Bow, McLachlan v. Ship Cameosun, [1909] 
A.C. 597. Mentd. Bartlett vo. Holmes (1853), 13 CG. B. 
630; ‘The Camilla (1858), Sw. 312; Sayers v. London & 
Birmingham Flint Glass & Alkali Co. (1858), 27 L. J. Ex. 
2945; Bannerman v. White (1861), 8 Jur. N. S. 282; 
Horsfall v. Vhomas (1862), 6 L. ‘I’. 462; Oastler v. Pound 
(1863), 1 New Rep. 393; Dakin v. Oxley (1864), 15 
CG. BLN. S. 646; Mover v. Dresser (1864), 16 ©. B. N.S, 
646; Hoyworth v. Hutchinson (1867), L. Re. 2 Q. B. 447; 
Bright v. Logers, 11917] 1 K. B. 917, 

286. ——- ——- ——-- —-—.]—-An action was 
brought against a party for special damage in- 
curred by pltf., owing to deft. having improperly 
constructed an article which he had to manu- 


on account. of previous arrcars of rent, 
but for which no credit) had been 


quarters of that share to R., & after- 
wards sold the entire share to D. D. 


EStTorPEL. 


facture & put ne for pItf, On demurrer :—Held: 
a plea pleaded by way of estoppel, that the now 
deft. had recovered the price of the article in an 
action against the now pitf., & therefore, he ought 
not now to maintain his action for the special 
damage, on the ground that he might have set it 
off in the former action, was a bad plea.—BIGGE 
v. BARHAYS (1846), 7 L. T. O. S. 232. 

See, generally, SALE OF GOODS. 

287. Action for work done—Failure of 
customer to raise matters in reduction of damages-—— 
Whether action by customer for breach of contract 
maintainable.|—In an action for damages for the 
non-performance & improper performance of 
certain work which pltf. had employed deft. to 
do, the defence set up was that deft. had sued pltf. 
for the price of the work alleged to have been 
improperly done, & pltf. had settled by paying 
the whole amount then sued for; & that, as pltf. 
might have given the non-performance & the 
defective performance complained of in evidence 
in reduction of damages, pltf. was precluded from 
bringing a cross action for them :—Held: though 
pltf. might have used the causes of action for 
which he sued in reduction of the claim in the 
former action, yet he was not bound to do so, but 
might maintain a separate action for them.— 
Davis v. Hepars (1871), L. R. 6 Q. B. 687; 40 
L. J. Q. B. 276; 25 L. T. 155; 20 W. BR. 60. 
Annotations :—Distd. Caird v. Moss (1886), 33 Ch. D. 22. 

Consd. Re Hilton, Hc p. March (1892), 67 L. T. 594. Refd. 


Bow, McLachlan v. Ship Camosun, [1909] A. C. 597; 
Bright v. Rogers, [1917] 1 K. B. 917. 


288. Action for breach of contract—- 
Failure of defendant to set up agreement for com- 
mission in reduction of damages—Action for com- 
mission not maintainable.|—It was agreed 
between A. & E. that A. for certain commission 
should ship a cargo of wheat of a specific quality, 
at a foreign port for B. in England. The wheat 
shipped by A. being found upon its arrival to be 
of an inferior quality, B. brought an action against 
A. for breach of the agreement, & recovered 
damages :—Held: A. could not afterwards main- 
tain an action against B. for the commission, as 
his claim for this might have been given in evidence 
in the former action to reduce the damages.— 
Kist v. ATKINSON (1809), 2 Camp. 63, N. P. 
Annotation :-—Reid. Mondel v. Steel (1841), 8 M. & W. 858. 


289. .|-—Qu. : whether a deft. in exccution 
can make successive applications to sect aside 
proceedings on different grounds of objection, all 
of which were discoverable at the time of the first 
application. — BICKNELL v. WETHERELL (1841), 
1Q. B. 914; 1 Gal. & Dav. 460; 10 L. J. Q. LB. 
345; 6 Jur. 366; 113 I. R. 138). 

290. .|—A railway co. in 1856 took pos- 
session, without the consent of the owner, pltf.’s 
predecessor in title, of a piece of land forming part 
of a field, the residue of which belonged to another 
person & was also taken by the co. Neither pltf. 














plaintiff for damages. |—A party brought 
an action of damages against the agent 


given by pltfs. in a suit for tho rent 
of that period. That. suit. had been 
heard cr p. & decreed in pltfs.’ favour : 
—Held: tho plea of payment now 
raised should have been made a ground 
of defenco in the previous suit & deft. 
was precluded from claiming a set-off 
in regard to it.-—JAMADAR Sixau_ ¢, 
SERAZUDDIN AHAMAD CHOWDHURY 
1908), 12 C. W. N. 862; LlsL. R. 
5 Calc. 979.—IND. 

o. Action against mortyagee 
for redemption—Failure of defendant 
to set up claim to pre-empt—Effect on 
action for pre-emption. --Tho owner of 
a share in a village mtged. three- 





the purchaser, sued tho mtgee., Ji., 
for redemption, & obtained a decree. 
Subsequently R., who was a co-sharer 
in the village, brought a suit for pre- 
emption of the share against D. & the 
original mtger. :—eld: the fact that 
R. had not advanced his claim to pre- 
empt as a defence to D.’s suit for 
redemption did net have the effect of 
making R.’s claim in his suit for pre- 
emption res judicataa—RaM CHAND 
v. DurcGaA Parsap (1904), I. L. R. 26 
All. 61.—IND. 

Pp. ——-- Action on dill of exchange 
—failure of defendant to set up yuarantee: 
by plaintiff's agernt—Action ugainst 





for a bank, & the bank for which he 
acted, in which he set forth that the 
agent had guaranteed to the pursuer 
delivery of certain locomotive engines 
which were in course of bei con- 
structed for him, on condition of 
receiving his acceptance for £1,000 
of the contract price, & that in imple- 
ment of his part of the agreement, 
pursucr granted the acceptance & 


the bill was indorsed over by the nt 
to the bank; that the agent failed to 
implement his guarantee, that the 


hank thereafter raised an action on 
the bills in Mngland & obtained judg- 
iment against pursuer which they 
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nor his predecessor could point out the boundaries 
of the piece of land, & the co. refused to seitle. 
In 1868 pltf. brought ejectment against the co. 
& recovered possession. On a bill filed by him to 
restrain the co. from using the land, the co. set 
up by way of defence a notice to treat alleged to 
have been given by them to the former owner :— 
Held: the co., not having set up the notice to 
treat as a defence to the action, could not now 
avail themselves of it, but the notice would have 
been an answer to the action.— STRETTON v. GREAT 
WESTERN & BRENTFORD Ry. Co. (1870), 5 Ch. 
App. 751; 40 L. J. Ch. 50; 23 L. T. 379; 35 
J.P.183; 18 W. R. 1078.1. C. & L. J. 

Annotations :—Consd. London City Corpn. v. Horner (1914), 

111 L. TY. 512. Mentd. Stoneham rv. L. B. & S. CG. Ry. 

(1871), 20 W. 2.773) Dowling v. Pontypool, Caerleon, & 

Newport Ry. (1874), L. R. 18 Iq. 711. 

291, ——-.] --To an action on a bill of exchange, 
deft. pleaded that pltf. sued him in a former action 
for the same cause, to which deft., on Nov. 3, 
1868, pleaded to the further maintenance of the 
action a deed of composition under Bankruptcy 
Act, 1861 (ce. 134), dated Oct. 8, 1868, which was 
after action brought, whereby deft. covenanted to 
pay his creditors ]s. in the pound by two instal- 
ments of 6d. cach on Apr. 6, & Aug. 6, 1869, in 
consideration of which the creditors released deft. 
from their several debts, with a proviso that, if 
default should be made by deft. in payment of 
the composition the deed should become void & 
the creditors should not be bound by the covenants 
therein contained ; that, on Apr. 18, 1869, pltf. 
replied that deft. failed to pay the instalment due 
on Apr. 6, 1869, whereby the deed & the release 
therein contained became void; that deft. re- 
joined equitably that Apr. 6, 1869, was subse- 
quent to the date of the plea, & that he had by 
mere mistake omitted to pay the instalment on 
that day, but before replication, viz., on Apr. &, 
1869, he tendered it to pltf.; that on May 25, 
1809, pltf. confessed the plea, withdrew his replica- 
tion, & taxed & reccived his costs, & so the first 
action was finally determined against. pltf., except 
as aforesaid; & that pltf. was estopped from 
bringing a fresh action for the same cause. 
Replication, that pltf. ought to be admitted to 
implead deft., by reason of deft.’s failure in the 
due payment of the instalment of the composition 
on Apr. 6, 1869, whereby the release became null 
& void. On demurrer :—Held: (1) the effect of 
the confession of the plea in the former action, 
under rr. 22 & 23 of Trinity Term, 1853, was to 
put an end to the litigation altogether as it stood 
at. the time of the confession ; (2) pltf. might have 
rephed in the former action that the release, which 
was itself after action, though operative when 
pleaded, became avoided by non-payment of the 
composition, & having omitted to avail himself 
of the opportunity of doing so, plitf. was estopped 
from relying upon it in a second action. 

The question is whether, where a pltf. replies, 
as this ptf. did eventually, by confessing the 
plea, & taking his costs, he precludes himself from 
bringing a fresh action, unless fresh circumstances 
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matter is rcs judicata as to everything which might 
have been controverted at the time he made such 
confession. He is estopped from setting it up 
again (BRAMWELL, B.).—NEWINGTON v. LEVY 
(1870), L. R. 6 C. P. 180; 40 L. J. OC. P. 295 28 
L. T. 595 ; 19 W. Rt. 473, Ex. Ch. 


Annotations :—-18 to (1) Consd. Hall v. Levy (1875), L. R. 10 
Cc. P. 154. Refd. Bennett v. Gamgeo (1876), 2 Ex. D. 
11; Foster v. Gangeo (1876), 45 L. J. Q. B. 576. 48 to (2) 
Refd. Davis v. Hedges (1871), 25 L. T. 155; Midgley vr. 
Midgley, [1893] 3 Ch. 282; Butler v. Butler, [1894] P. 25 ; 
Ree South American & Mexican Co., Erp. Bank of England, 


11895] 1 Ch. 37. Generally. Mentd. Ite Villing, Hx y». 
Board of Trade, [1903] 2 K. B. 50. 
292. .|—In an action against an ecxor. a 





plea of plene administravit was pleaded, & the 
action having been referred, the arbitrator found 
against deft. upon the plea, & pitf. accordingly 
signed judgment. Pltf. afterwards brought his 
action upon the judgment against deft., suggesting 
a devestavit. Deft. sought to set up, by way of 
defence, facts which tended to show that, though 
assets had come to his hands before the judgment, 
& had been illegally appropriated, such misappro- 
priation had taken place with the consent & con- 
currence of pltf., & that he was therefore estopped 
from complaining of it:—J/eld: if the facts 
which deft. sought to set up amounted to a defence, 
they might have been rendered available under the 
plea of plene administravil, & deft. could not, 
therefore, set them up as negativing the devastavit. 
—-JEWSBURY 1. MUMMERY (1872), lL. R. 8 OC. DP. 
56; 27 W. R. 2703 sub nom. JEWESBURY 7. 
Mummery, 142 lL. J. C. BP. 2235 27 1. T. 618, 
Hix. Ch. 

Annotations :—Consd. Re Bireh, Roe v. Birch (1884), 27 


Ch. D. 622. Apld. Humphrics v. Humphries, [1910] 
1K. B.796. Refd, Cooke v. Rickman (1911), 81L.J. K. 3. 
BR, 

293. - ---.|-—An assignee of book debts sued 


one of the debtors for a debt of £27; the trustee in 
bkpcy. of the assignor claimed the money, & on 
the trial of an issue ordered to decide as to the 
ownership of the debt, disputed the assignment 
on the ground that the assignee had at the time 
of the assignment notice of an act of bkpey. com- 
mitted by the assignor. The trustee, being un- 
successful, afterwards applied to set aside the 
assignment upon other grounds :—Held: as the 
trustee might have raised these other grounds at 
the trial of the issue, & did not do so, he could not 
set them up upon the present application.—Je 
Linton, Mx p. MARCH (1892), 67 L. T. 594; 9 
Morr. 286. 

Annotations :—-Consd. Humphries vo. Humphries, (1910) 2 

K. B. 5313 Ord. vo. Ord, [1923] 2 BK. B. 4382, 

294. Action for rent— Defence that no 
agreement concluded— Defence of Statute of Frauds 
not available in action for further rent.]——Pltf. 
brought an action for arrears of rent alleged to be 
due under an agreement for a lease. Deft. relied 
on the defence that no agreement had been con- 
cluded, but did not raise any defence under Stat. 
Frauds, s. 4. Judgment was given for pltf. 
Further arrears of rent having accrued due, pitf. 
brought a second action. In this action deft. 
raised the defence that there was no memoranduni 





arise. 


followed up by an execution against 
him; that the transaction had been 
entered into by the agent on behoot 
of the bank & the whole of the pro- 
ceedings & acts were approved of & 
homologated by the bank, who took 
the bencfit of the same :—-/leld: the 
proceedings in England formed res 
judicata against the pursuer to the 
effect of barring hitn from claiming 
damages on account of the Judgment 
& execution that had taken place there, 


J.—-VOlL. X XI. 


1 am of opinion that he does, & that the 


—CHANTER 1, BorTIWICK (1848), 10 
Dunl. (Ct. of Sess.) 1544; 20 Sc. Jur. 
659.~—-SCOT. 


qd. ----—- Omission of plea by heir 
of entail-—Effect on subsequent heirs. }- - 
The unintentional omission of a 
competent plea by an heir of entail 
in possession does not prevent a decree 
in the cause operating as res judicata 
against subsequent heirs.---CARMICHAKL 
a ANSTRUTHER (1866), 4 Macph. (Ct. 


or note in writing of the agreement for the lease 


of Soss.) $42..—SCOT. 

r.-—-- Waiver of — objection —- 
Omission of competent defence.}—lt is 
not a good defence against a plea of 
res judicata that there were objections 
to the citation of a defender, which 
had been pleaded but afterwards 
competently waived; or that a com- 
petent defonce had been omitted.— - 
CARMICHAKL v. ANSTRUTHER (1866), 
38 Sc. Jur. 440.— SCOT, 
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sufficient to satisfy the requirements of Stat. 
Frauds, s. 4:—Held: deft. not having raised 
this defence in the former action, was precluded 
from raising it in the second action.—-HUMPHRIES 
v. Humpimtes, [1910] 2 K. B. 531; 79 L. J. K. B. 
919; 103 L. T. 14, 0. A. 

Annotation :—-Apld. Cooke v. Rickman, [1911] 2 K. B. 1125. 


295. —_--- Judgment for sum admitted due 
—-Defence of no consideration for agreement not 
available in action for further rent.|—VPItf. sued 
deft. in the K. B. Div. for rent alleged to be due 
under an agreement, & judgment was signed 
under Ord. 14, fora part of the sum claimed which 
deft. admitted that she owed. In a subsequent 
action in the county ct. between the same parties 
for further rent under the same agreement, deft. 
raised the defence that there was no consideration 
for the agreement :—Held: deft. having admitted 
in the first action that rent was due from her 
under the agreement was estopped from raising 
in the second action the defence of no consideration 
for the agreement.—-CookE v. RICKMAN, [191]] 2 
k. B. 1125; 81 L. J. kK. B. 38; 105 L. T. 896 ; 
55 Sol. Jo. 668, 1). ©. 

296. —-—.; --In Apr. 1921, defts. duly made & 
published the poor & district rates for the financial 
year 1921--1922, in accordance with the valuation 
jist then in force, & requests for payment of the 
rates were made to pltf. co. shortly afterwards, 
but pltf. co. did not: pay any portion of the rates. 
On Jan. 10, 1922, pltf. co. served notice of objection 
to the valuation list. in so far as it concerned their 
property, & on Mar. 2, 1922, the assessment com- 
mittee amended the valuation list with the result 
that the rates payable by pltf. co. were reduced. 
On Mar. 23, a new demand note was served on 
pltf. co. but no payment was made by them. 
Subsequently, a petition to wind up pltf. co. was 
presented by a creditor, but on Jan. 4, 1923, the 
withdrawal of the petition was sanctioned by the 
ct., & the ct. also sanctioned a scheme of arrange- 
ment which contained a clause providing (inter 
alia) that “ all debts which on a liquidation of the 
co. would be entitled to any preference or priority 
in payment shall to the extent of such preference 
or priority & in so far as they shall not have been 
paid be paid in full by the co.” On Jan. 10, 1923, 
defts. took out a summons, dated back to May 19, 
1922, to pltf. co. to show cause why they should 
not. be proceeded against in default of the payment 
of the rates. Plitf. co. did not appear on the hear- 
ing of the summons, & the magistrates, on defts.’ 
applications, issucd distress warrants. Pltf. co. 
claimed an injunction to restrain defts. from taking 
any further proceedings by distress to recover the 
rates :--Held: pltf. co., on the hearing of the 
summons for a warrant of distress for non-payment 
of the rates, could have raised before the magis- 
trates the defence that the rates had ceased to be 
due by reason of the scheme which was binding 
on defts., as the magistrates, whose duties were 
not mercly ministerial, had jurisdiction to con- 
sider the scheme as a defence to the summons, & 
the decision of the magistrates although given in 
the absence of pltf. co. was binding on pltf. co. 
in respect of all defences which might have been 
raised before the magistrates, & pltf. co. were, 
therefore, precluded from contending that the 
distress which was levied under the warrant 
granted by the magistrates was unlawful by 
reason of the provisions of the sclheme.—KxER- 
SHAW, LEESE & Co. v. STOCKPORT OVERSEERS, 
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[1923] 2 K. B. 129; 92 L. J. K. B. 784; 129 
L. T. 563; 21 L. G. R. 452. 

297. Facts.|—Where a rule has been discharged, 
in the bail ct., that fact is an answer to a similar 
application in the full ct., though there may be 
new facts stated in the affidavits, if they might 
have been brought before the ct. on the first 
occasion.—ROSssET v. HARTLEY (1835), 7 Ad. & 
FE]. 522, n.; 1 Har. & W. 581; 5 Nev. & M. K. B. 
415; 51. J. K. B. 49; 112 E. RR. 566. 

Annotation :—Refd. Tilt v. Dickson (1847), 4 C. B. 736. 

298. Judgment by consent—Facts ousting 
jurisdiction not raised—Cannot be set up in subse- 
quent proceedings.|—-By Rivers Pollution Pre- 
vention Act, 1876 (c. 75), s. 3, it is made an offcnce 
to permit sewage to flow into a ‘‘ stream ’’ from 
a sewer constructed at the date of the passing of 
the Act without using the best practicable means 
to render the sewage harmless; & by sect. 20 
the term ‘‘ stream ”’ is defined to include only such 
tidal waters as may be determined by the Local 
Govt. Board by order. Jurisdiction is by the Act 
given to the county ct. to make an order re- 
straining the further commission of the offence, 
& ordering the offenders to execute the necessary 
sewage works to render the sewage harmlcss & to 
inflict penalties for disobedience to such order. 
Proceedings having been taken in a county ct. 
under the Act against defts. for permitting sewage 
to flow into a certain river, & neglecting to use the 
best’ practicable means to render the sewage 
harmless, defts. consented to an order declaring 
them to have committed the alleged offence & 
ordering them to execute the necessary sewage 
works to prevent its continuance. At the date 
of that order defts. were under the belief that the 
part of the river into which the sewage flowed was 
non-tidal. Subsequently defts., having been sum- 
moned for penalties for disobedience of the order, 
sought to show that the part of the river into 
which the sewage flowed was tidal water, & that 
as there had been no order of the Local Govt. 
Board declaring it to be a stream, they had com- 
mitted no offence :—Held: the order of the 
county ct. was equivalent to a judgment, & defts. 
were estopped from disputing that they had 
committed the alleged offence, or from contending 
that the order of the ct. in so far as it applied to 
the locus in quo was without jurisdiction.—-RivEn 
RinBLE JOINT COMMITTEE v. CROSTON URBAN 
District CouncIL, [1897] 1 Q. B. 2513 sub nom. 
RIBBLE JOINT COMMITTEE v. CROSTON URBAN 
DISTRICT CoUNCIL, 66 Iu. J. Q. B. 3845; 45 W. BR. 
348, D.C. 

Judgment as bar to subsequent proceedings by 
plaintiff.]—See Sect. 3, sub-sect. 2, B. (d), post. 














(h) Matters not Available in Former Proceedings. 


299. Fresh  circumstances— Action against 
surety-—Dividends in fact recelved by creditor from 
principal debtor’s estate—Right of surety to sue 
for dividends so recelved.|—A guarantee for a fixed 
sui was given by pltf. to a banking co. to secure 
advances made to A. The bank advanced a larger 
sum to A., & on his death proved against his 
estate in an administration suit for the amount, 
& received dividends thereupon. Afterwards the 
bank brought an action at law against pltf. & 
recovered the amount of the guarantee. Pltf. 
when the action was brought, did not know of the 
receipt of dividends by the bank, & the same were 
not wholly received till afterwards :—Held: pltf. 
was entitled in equity to the dividends received in 
the proportion which the sum guaranteed bore to 
the whole debt proved, & under the circumstances, 


Part Il.--Esropre, By Marrer or RECORD. 


pitf. had not lost this equity by omitting to raise 
the same defence at law.—THORNTON v. M‘KEWAN 
(1862), 1 Hem. & M. 525; 1 New Rep. 16; 32 
l. J. Ch. 69; 11 W. R. 140; 71 K. R. 230. 
Annotations :~-Mentd. Midland Banking Co. tv. Chambers 
(1869), 4 Ch. App. 398; Goodwin v. Gray (1874), 22 
W. 1. 3123; Elfis + Wmmanuel (1876), 1 Ex. D. 157; 
Luko v. South Kensington Hotel Co. (1877), 7 Ch. D. 789. 


See, generally, GUARANTEE. 

300 Order carrying fund to separate 

account—-Subsequent application for priority in 

respect of undisclosed claim—Applicant present 
when order made.|—By an order made on further 
consideration, funds were carried over to ‘‘ the 
account of the perpetual annuity of deft. & her 
issue,’ with a direction to pay the dividends 
thereon to deft. for life. Deft. charged her 
interest in this fund, & the incumbrancers obtained 
stop orders thereon. Subsequently, it was dis- 
covered that the time the order was made deft. 
was jointly & severally liable with testator for 
breaches of trust which had been wholly made 
good out of testator’s estate. The order was 
made in the presence of pitf., who was not at the 
time aware of deft.’s separate account, notwith- 
standing the stop orders :—Held: though deft. 
was liable to contribute towards making good the 
loss occasioned by her breach of trust, & could 
take nothing beneficially from testator’s estate 
until she had done so, still as between pltf. & the 
incumbrancers the matter was res judicata, & the 
incumbrancers were entitled to priority over the 
claim now made for contribution for breach of 

trust.— te EYTON, BARTLETT v. CHARLES (1890), 

45 Ch. D. 458; 59 L. J. Ch. 733 3 63 L. T. 336 3 39 

W. R. 135. 

Annotations :—Consd. Edgar v. Plomley, [1900] A. C. 431; 
Thompson v. Thompson, [1923] 2 Ch. 205. Refd. Cloutte 
v. Storey, [1911] 1 Ch. 18. 

301 .}—Applts. had from time imme- 
morial repaired a certain highway ratione tenurue 
& were consequently exempt from contributing 
to the repair of other highways in the district. 
In 1782 the highway was placed under trustees 
who matcrially altered it. In 1862 the trust 
expired, but applts. believing that their liability 
still existed continued to repair the highway. In 
1866 the Ct. of Q. B. decided that they were not 
liable to be rated for the repair of the highways 
in the district, but the fact of the alteration of the 
highway by the trustees was not brought before 
the Ct. In 1892 the highway was declared a main 
road & applts. ceased to repair it :-—Held: (1) the 
duty to repair ratione ltenurae & with it the exemp- 
tion from being rated had come to an end by the 
alteration of the highway by the trustees; (2) 
the previous decision did not make the case res 
judicata as the fact of the alteration had not been 
brought to the attention of the Ct. 

I do not think that | previous] decision precludes 
us from dealing with the matter in the light of new 
facts which were not before the ct. then (CoLLins, 
J.).— HEATH v. WEAVERHAM OVERSEERS, [1891] 
2Q. B. 108; 63 L. J. M. C. 187; 70 L. T. 729; 
58 J.P. 557; 42 W. R. 478; 107. L. RR. 414 5 38 
Sol. Jo. 400; 10 R. 274, D.C. 


Annotations :—.1s to (1) Refd. Dalton Overseers 1. N. VE. 
sive ae A. C. 345; Ferrand v. Bingley U. C., [1903] 


302. Denial of validity of patent in action 
for iniringement—Discovery of further anticipa- 
tions—Whether defendant estopped from denying 











PART II. aad eee 1.— 
e ( . 


8. Defence— Disqualification by in- 
sanity — Contr plea in subsequent 
action.|—Defts. having in a previous 


suit set up the defence that K. was BRIJBHOOKUN 


es rears by insanity & taken tho 
decision of the ct. on that ground, 
were estopped now from setting up the 
defence that he was not so disqualified, 
é& that he was eulible’: to succeed.— 
4AL 


179 


validity in second action on same patent.|—In an 
action by a patentee claiming damages for an 
infringement & an injunction, deft. denied the 
infringement. He also denied the validity of the 
patent, alleging, amongst other things, that it had 
been anticipated by certain specifications. 

The cts. upheld the validity of the patent, but 
granted no injunction or damages on the ground 
that the evidence as to the alleged infringement 
was, under the circumstances, not admissible. 
In a second action between the same parties in 
respect of the same patent, deft. again denied the 
validity of the patent, alleging that it had been 
anticipated by certain specifications which were 
not before the ct. in the first action, & which he 
had discovered since that action :—-Held: the 
validity of the patent was res judicata, & the 
judgment in the first action estopped deft. from 
again denying the validity of the patent.—SHorE 
MACHINERY Oo., Lrp. v. CUuTLAN, [1896] 1 Ch. 
667; 65 L. J. Ch. 314; 74 L. T. 166; 40 Sol. Jo. 
336; 13 R. P.O. 141. 

A nnotution :-—Refd. Humphries v. Humphries, (1910] 2 KK. B. 

v e 


——— Review of weekly payments--Workmen’s- 
Compensation Acts.|---See MASTER & SERVANT. 

——— Applications to set aside judgments.| —Sce 
JUDGMENTS. 

Fresh evidence—Applications to set aside judg- 
ments.|—Scce JUDQMENTS. 

Judgment as bar to subsequent proceedings by 
plaintiff.|—-Sce Sub-sect. 2, B. (e), post. 


(i) Statements in Pleadings. 


303. General rule.|--Borniau ve. Ruriin, No. 
233, ante. 

304, -—-—.] —- Where a party in his pleading 
makes an admission, the admission so made is 
not only for that purpose, but for every purpose, 
& he will be estopped afterwards, although in 
another action between the same parties, from 
pleading the same matter. 

We constantly allow Stat. Limitations, & if we 
allow that & the plea of payment, we should allow 
what is a defence in point of law, & this estoppel is 
considered a defence by law, that the same mutter 
shall not be twice litigated 5 & where there is an 
admission on the point, the party is precluded. 
We should give effect to it without reference to 
whether it is the truth or not. It is the law, 
therefore we ought to allow this plea (POLLOCK, 
C.B.).—Hurr v. MoneLn (L8t9), 3 HMxch. 240; 6 
Dow. & L. 447; 12 LT. 0.8. 405; 18 Jur. 215 ; 
154 BK. i. 8382. 

305. Declaration or statement of claim-——Action 
of trover—Statement that debt paid off-—Subse- 
quent action for money had & received.|—-(1) M., 
a trader, being largely indebted to his bankers, & 
being pressed by them for security, executed a 
conveyance to them of certain stock & effects 
enumerated in a schedule annexed to the deed, 
with a power of sale on default in payment of 
£1,000, on demand: the deed recited that M. was 
indebted to the bankers in the sum of £1,000, but 
it contained no stipulation for fresh advances by 
them; &, though it did not in terms purport to 
convey all M.’s property, it appeared that the 
agent of the bankers who negotiated the trans- 
action was aware that M. already possessed no 
other property: M. retained possession of the 


MAHADEO DOBEY (1876), 15 B. L. R. 
145 n.; 17 W. R, 422.— IND. 

t. ~~~ Admission by defendant.]} 
—~Pltfs. sued to recover their share 
of an annuity chargeable on a 7 
biswa share of a certain village for the 
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AWAATER  v. 
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Cae 
effects, so conveyed until a few days before a fiat 
in bkpcy. issued against him :—Held: the execu- 
tion of this deed was an act of bkpcy. 

(2) The assignees brought an action of trover 
to recover the value of the goods seized by the 
bankers under colour of the deed, &, also, an action 
for money had & received to recover the moneys 
paid to M.’s account subsequently to the act of 
bkpcy. :—/eld: pltfs. were not estopped from 
recovering in the latter action, by reason of their 
having set up as one ground upon which they were 
entitled to recover in the action of trover, that the 
debt to secure which the deed was executed had 
since been paid off. 

The question is whether the assignecs, by setting 
up in the action of trover as one ground of their 
action that the original debt had since been paid 
off, had so irrevocably adopted the subsequent 
payments, & appropriated them to the liquidation 
of the original debt, as to be precluded from 
recovering the amount in an action for money 
had & received (TINDALL, ©.J.).—LINDON v. 
SHARP (1543), 6 Man. & G. 895; 7 Scott, N. R. 
7303; 13 L. 5.0.1. 673 184 i. RR. 1154. 

Annotations :--.1s to (1) Refd. Graham vo. Chapman (1852), 
120. B. 85 5 Re Barrell, Hr p. Bailey (1853), 8 De G. M. & 
G.d3135 tte Murgatroyd, dor py. Bland (1855), 6 De G. M. & 
G. 757: Re Nurse, Liz p. Foxley (1868), 18 L. 'T. 862; 
ite Winstanley, Hz p. Sheen (1876), 1 Ch. D. 560: Re 
Bamin, Jer p. Cooper (1878), 10 Ch. D. 313. Generally, 
Mentd. Gruham v. Furber (1854), 2 GC. L. R. 452; Mercer 
v. Peterson (1868), 18 L. T. 30. 

306. ~-—- Action by corporation on contract — 
Admission that contract duly executed—-Company 
estopped from contesting in cross-action validity 
of contract.| —(1) In the case of a contract entered 
Into with a corpn., which is executed before action 
brought, & under which deft. las received the 
whole benefit of the consideration for which he 
bargained, it is no answer to an action of assumpsil 
by the corpn., that the corpn. itself was not 
onigmally bound by the contract by reason of its 
not having been made under their common seal. 

(2) Semble: even if the contract had been 
executory only on the part of the corpn. their 
suing upon it would amount. to an admission on 
record by them that such contract was duly entered 
Into on their part, so as to be obligatory on them- 
selves, & such admission on the record would 
estop than from setting up as an objection in a 
cross-action that the contract was not sealed with 
their common seal.—-FISuMONGERS’ Co. v. ROBERT- 
BON (1813), 5 Man. & G. 1313 12 L. J.C. P. 185; 
Bl H.R. 5103) sub nom. TisHuMONGERS’ Co. 7v. 
Ropentson, Fisumongers’ Co. v. Booru, Fisu- 
MONGERS’ Co. 1. STAINES, 6 Scott, N. R. 56. 
Annotations :—--.18 to (1) Refd. Paine vr. Strand Union (1846) 

§ Q. 1. $263 British, ete. Life Insce. v. Browne (1852), 

20 L. T. O. S. 67 > Australian Royal Mail Steam Navigu- 

tion Co. v. Maraetté (1855), 11 Exch. 228 + South of Ireland 

Colliery 7, Waddle (1868), L. R23 CG. P. 463, 48 to (2) 

Consd. Copper Miners’ Co. v. Fox (1851), 16 Q. RB. 229; 

Kidderminster Corpn. v. Hardwick (1873), L. R. 9 Kxeh. 

13. Refd. Boileau c. Ruttin (1848), 2 Exch. 665 - Liver. 

peel Borough Banking Co. v. Eccles (1859), 28 L. J. x. 

307. --— .]—Bor.uau v. Rutuin, No. 233, ante. 

308. ——— Plaintiff appearing as defendant by 
Same solicitor in subsequent suit. —By dced 
estates were settled to the use of trustees for a 
term, without inpeachment of waste, except the 
cutting of ornamental timber, & subject thereto 
to the use of successive tenants for life, without 





years 1309, 1310 & 1311 Fasli, In a 
revious suit between the same partics 
n respect of the years 1306, 1307 & 
1308, pitfs.’ right to reccive the annuity 


had been admitted by deft., & a decree 
pussed accordingly :-—-Held : 
that. the two suits related to different 
years did not prevent the judgment in 


impeachment. of waste, cxcept the cutting of 
ornamental timber. The trusts of the term were 
declared to be, by felling timber & setting the 
same, except ornamental timber, of which enough 
should always remain to “‘ preserve the beauty of 
the place unimpaired’; or by sale or mtge. of 
the hereditaments, except the mansion house, to 
raise three sums of £10,000 each, & pay the same 
to three persons named. A bill was filed by a 
tenant for life, for the opinion of the ct. whether 
the estate comprised in the term, or the timber, 
was the primary fund for the payment of the sum 
of £10,000. To this bill demurrers were allowed. 
A bill was then filed by the trustees of the term, 
praying a declaration that they had a discretion 
which to resort to, & that the power of the tenants 
for life to cut timber was subservient to their 
powers. A motion was made in this suit for an 
injunction to restrain the tenant for life in pos- 
session from felling 700 oak trees, but it was 
refused, & the sale was completed. <A bill was 
then filed by all the tenants for life in remainder 
against the tenant for life in possession, who was 
also the party entitled to two of the sums of 
£10,000, the trustees of the term, & the persons 
entitled to the third sum of £10,000 praying an 
injunction against the felling of the 700 oak trees, 
or any other ornamental timber in the terms of 
the settlement of the estate :—Held: (1) infant 
defts. who appeared by the same solr. as they did 
as pltfs.in a former suit, were not bound by the 
allegations in such former suit, on the mere 
ground of being so represented by the same solr. ; 
(2) acquiescence by one of several pltfs. in an act 
complained of & proposed to be done by a deft., 
was a sufficient answer to a motion for an injunc- 
tion against such act, so far as that pltf. was 
concerned, but parties could not be held to ac- 
quiesce in the claims of others unless they were 
fully cognisant to their right tc dispute them.— 
MARKER v?. MARKER (1851), 9 Ilare, 1; 20 L. J. Ch. 
246; 171L. 1. O. 8.176; 15 Jur. 663; 68 I. Rh. 
389. 

Annotations -- Generally, Mentd. Micklethwait. v. Mickle- 


thwait (1857), 26 L. J. Ch. 7213; Ashby vr. Hincks (1888), 

Ooi: T. 557; Stafford v. Sutherland (1892), 46 Sol. Jo. 

309. ——— In suit in equity—Subsequent action 
at law.|—Where a deft. to an action pleaded un- 
successtully an equitable plea grounded, not on 
equitable principles, but on the course & practice 
of a ct. of equity :--Held: he was not precluded 
by the decision at law from filing a bill on the 
same grounds for an injunction to restrain pro- 
ceedings in the action.—PHELPS v. PROTHERO, 
PROTHERO v. PHELPS (1855), 7 De G. M. & G. 
722; 25 L. J. Ch. 105; 26 L. T. O. S. 231; 2 
Jur. N.S.1738; 4 W.R. 189; 44 E. R. 280, L. Jd. 


Annotations :—Consd. Tredegar v. Windus (1875), L. R. 91 
Eq. 607. Refd. Collins v. Cave (18548), 27 L. J. Ex. 146; 
Waterloo v. Bacon (1866), 35 I. J. Ch. 643. Mentd. 
Sympson v. Prothero (1857), 29 L. T. O. S. 3253 Orimnes 
v. Beadel (1860), 2 Giff. 166; Jenner v. Morris (1861), 
3.°L~L. T. 871; Koyal Bristol Permanent Bldg. Soe. v, 


Bomash (1887), 35 Ch. D. 390. 

310. ——- —— Allegation in suit that no 
rights capable of assertion at common law.]-—A 
pltf. in equity filed his bill stating that a policy 
had become void at law, & claiming to have it 
treated as valid in equity. After bill dismissed 
the same pltf. sued at law on the policy :—Held: 
a bill would lie to restrain the action, & injunction 
would be granted accordingly.—TREDEGAR (LORD 





the former operating a8 res judicata in 
the latter.-—DWARKA Das v. AKNIAY 


the fact 
Sinch (1908), I. L. R. 30 All. 470,— 
IND, 


Part II.---Estopren ny Marrer or REcorb. 


uv. WINDUS (1875), L. R. 19 Eq. 607; 44 L. 7. Ch. 
268; 32 L. T. 590; 23 W. lt. 511. 

311. ——— Statement that contract dated in 
1915—Application for stay of execution on ground 
that contract made in 1910—Courts (Emergency 
Powers) Acts.]|—The ct. held that deft. was estopped 
by the indorsement on the writ & the judgment 
by default from asserting that the sum was duc 
under the contract of 1910 [& not under a contract 
of 1915 alleged in the statement of claim.}— 
CRIBB v. FREYBERGER, [1919] W. N. 223 146 
L. T. Jo. 214, C. A. 

312. Defence— Plea of plene administravit — 
Executor estopped in subsequent proceedings on 
devastavit.|—In assumpsit by A. against B., C., 
& D., as extrix. & exors of E., for a debt due from 
E., C. & D. severally pleaded plene administravit. 
B. pleaded plene administravit except as to 
£383 6s. Td., & also except as to certain goods 
of the value of £481 13s. 6d. A. signed judgment 
for £1,280 13s., to be levied—-as to £865 Os. Id., 
of the assets confessed—& as to the residue of 
assets in futuro. Under a fi. fa. the goods produced 
£100 9s. 5d. B. gave a cheque on the bankers, 
with whom the £383 6s. 7d. had been deposited, 
which was dishonoured, not being signed by (. 
& D.:—Held: B. was bound by her admission 
that the money was in her hands, & consequently 
was guilty of a devastavit to the amount of the 
£383 68. Td. 

Semble: B. was liable for no more than £100 
Qs. 5d. in respect of the goods.—CooPER v. TAYLOR. 
(1844), 6 Man. & G. 989; 7 Scott, N. R. 950; 13 
I. J.C. P.923; 21. T. 0.8. 348; 8 Jur. 450; 134 
K. R. 1198. 
ly tea :—Refd. Jowsbury v. Mummery (1872), L. Rt. 8 

er. JU, 


313. —-— Unsuccessful plea on equitable 
grounds in action at law---Based on course & prac- 
tice of court of equity—Subsequent suit in equity 
based on same equitable grounds.|—-PNELrs v. 
PROTHERO, PROTHERO v. PuEeLes, No. 309, ante. 

314. ——.]—-An admission contained in a 
statement of defence in one action cannot properly 
be treated as conclusive in other proceedings 
between the same partics, but on a different issuc. 
—Ie WALTERS, NEISON v. WALTERS (1889), 61 
LL. T. 872; revsd. on other grounds (1890), 63 
We BonteS. CoA, 

315. ~-— Statement that defendant surviving 
partner of firm-——Subsequent action by defendant 
on contract of indemnity.|—A married woman 
suing as a meinber of a firm has, thereby, sufficient 
separate estate to justify her in maintaining an 
action. 

A co. entered into a contract with a business 
firm to indemnify them against a particular 
claimant, the co. being at liberty to use the name 
of the firm in defending any action brought by 
claimant, & the firm agreeing to give all assistance 
required. At the time when this contract was 
entered into an action had been commenced by 
the particular claimant; it was defended by the 
co. in the name of the firm, & in their pleadings 
the co. stated that E. had become the surviving 
partner of the firm. Judgment was given in the 
action against the firm, & execution was 
threatened. E., who was a married woman, 
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would not sanction an appeal to the House of 
Lords, & brought an action against the co. to 
enforce the contract of indemnity :—Held:; IK. 
was entitled to the benefit of the contract of 
indemnity, as she was, in any case, estopped from 
denying her liability as surviving partner of the 
firm, & was, consequently, liable under the judg- 
ment.—Eppow#s v. ARGENTINE LOAN & MER- 
CANTILE AGENCY Co., Lip. (1890), 62 I. T. 602 ; 
revsd. on other grounds, 63 L. T. 364. C. A. 

316. Replication—Omission to traver32 allega- 
tion in defence.|—CarRTER v. JAMES, No. 257, 
ante. 

Effect of statements in pleadings on hearing of 
action.|— See Part VI., Sect. 3, sub-sect 
2, 1. (ce), post. 





(j) Continuing Causes of Action. 
Judgment as bar to subsequent proceedings by 
plaintiff.|—See Sub-sect. 2, B. (f ), post. 





(k) Admissibility of Hvidence to show What 
Matters in Issue. 

317. General rule.|—SINTZENICK v. Lucas, No. 
231, ante. 

318. --—— Whether evidence admissible to show 
grounds of decision.|—(1) Where applts. against 
an order of removal gave a notice of appeal, 
signed by four churchwardens & four overseers, 
&, afterwards, a statement of their grounds of 
appeal, signed by two churchwardens, & two 
overseers only :-—/feld;:) they were not estopped 
from showing that there were in fact only two 
churchwardens & two overseers in their parish. 

(2) Where resps. consent to have their own order 
of removal quashed, without communicating their 
reasons for doing so, either to the sessions or the 
opposite party, the judgment of sessions is con- 
clusive against them, & they cannot afterwards 
be allowed to show that their order was quashed 
for a mere informality.—R. v. CHURCH KNOWLE 
(INHABITANTS) (1837), 7 Ad. & Hl. 471; 2 Nev. & 
Pp. K. B. 350; Nev. & P.M. C. 353 5 Will. Woll. & 
Dav. 627; 71. J. M. C0. 4; 1 J.P. 2485 1 Jur. 
S11; 112 H.R. 517. 

Annotations :—.1s to (2) Distd. R. v. Landkey (1847), 9 


Q. BK. 905. Refd. Re. ov. St. Peter's, Drvitwich (1847), 
2 Now Sess. Cas. 531. 
319. ———-.|-—Resps. are not estopped by a 








general entry on the records of the sessions, that 
an order is quashed, from showing that it was in 
fact quashed not upon the merits, even where the 
entry was made in pursuance of a general consent 
in writing that the order might be quashed, for 
such evidence docs not contradict either the record 
or the agreement. Where applts. relied upon the 
fact of a previous order having been quashed, & 
proved this by the records of the ct., which showed 
that the order had been quashed without saying 
how, & the sessions refused to allow resps. to show 
that it was quashed, not upon the merits :—/leld : 
they had not heard the appeal, & a mandamus would 
lie to compel them to do so.—h. v. FuInTsumeE JS. 
(1844), 1 New Sess. Cas. 288; 13 L. J. M. C. 163; 
sub nom. R. v. FLINTSHIRE JJ., LUANGERNLEW 
PARISH v. CwmM ParisH, 3 L. T. O. S. 207; 8 
J.P. 677; 95. P.1385; 8 Jur. 929. 

320. —— —-—.]—An order of removal, & an 


PORTE ESECT 3, ‘iota i 
» (kK). 


a. General rule —Whether evidence 
admissible to prove compromise of 
previous action.}—In an action of 
ejectment on the title deft. in order 
to show a surrender, by operation of 
law, of a tenancy, previously sub- 


sisting in pltf. proposed to give parol 
evidence that a previous action between 
the same parties but not affect the 
land, had been compromised :—Held : 
as tho postea in the former action con- 
tained nothing from which it could 
be inferred that the verdict in that 
action had been taken by consent, no 
foundation was laid for the reception 


of such evidence as explanatory of the 
record: that tho evidence tended to 
contradict the recor & was inad- 
missible.—KEANE v. O'BRIEN (1871), 
I. R. 5 C. L, 531.—IR. 


b. —— .}—~-JAFFRAY v. SIMPSON 
1835), 13 Sh. (Ct. of Sess.) 1122; 10 
ac. Coll. 15.—SCOT. : 
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order of sessions confirming it, were quashed by 

this Ct., on a case stated for their opinion, because 

the examination, relied upon as showing a scttle- 
ment by renting a tenement, stated that ‘ rent, 

was paid. Nesps. again removed the paupers. to 
the applt. parish, which appealed again, relying 
upon the former judgment in Q. B. as an estoppel. 

On a case stated by the sessions, confirming the 

Jatter order subject to the opinion of this Ct., 

it, appeared that, in the former case, the sessions 

had stated that, if this Ct. held the objection good, 
the order of removal was to be quashed ‘“ for 
deficiency in the examination ’’: it appeared also 
that the judgment of this Ct. was, simply, that the 
orders should ‘‘be severally quashed ” :-—Held: 

(1) resps. were not estopped by the former judgment 

in Q. B., but might have shown, if they had been 

able, that it proceeded on matter of form only ; 

(2) applts. were at liberty, if necessary, to show 

by evidence, which the sessions had not allowed 

them to do, that the judgment turned on matter 
of substance ; (3) the objection, admitted on the 
present case to nave been as above stated, was 
substantial & valid ; (4) the quashing of the former 
orders by this Ct., being general in terms, & not 
explained by evidence, must be deemed a quashing 
on the merits ; (5) if the provisional judgment of 
the sessions in the first special case could be Jooked 
to, the words ‘‘ for deficiency of the examination ”’ 

might have been explained by evidence, or by a 

special entry, to mean a deficiency merely formal, 

but unexplained they must be taken to import a 

substantial defect.—-R. v. Liaeps (INHABITANTS) 

(1847), 9 Q. B. 910; 2 New Mag. Cas. 305; 3 

New Ness. Cas. 443 171. 5.M.C.1; 101. LT. 0.8. 

131; 12 J. P.213 11 Jur. 1077; 115 E. R. 1524. 
321. -}---Where upon a case sent up 

to the Ct. of Q. B. containing questions as to 

points of substance as well as form, the decision 
is given upon the formal objections alone, but the 
order is quashed generally, evidence is admissible 
upon a subsequent appeal, to show that the forinal 
objections alone were decided, & the settlement, 
therefore, not finally determined. R. vo. Sr. 

PETER’s, DkoirwicH (INHABITANTS) (1847), 9 

Q. LB. 886; 2 New Sess. Cas. 5381; 161. J. M. C. 

38; ]1 J.P. 212; 11 Jur. 225; 115 EK. R. 1514 ; 

aub nom. Ry. ov. Drorrwick (INHABITANTS), 2 

New Mag. Cas. 68; 8 L. I. O. S. 8363. 

Annotations :-—~ Expld. Heston Overscers v. St. Bride’s Over- 
seers (1853), 1K. & B. 583. Refd. R. vo. Widecombe- 
jn-the-Moor (1817), 9 Q. L. 894. 

Removal orders generally, see Poor Law. 

-——— -|—-Compare No. 215, ante. 

322. -/—In an action of trespass for 
breaking & entcring pltf.’s land, & building thereon 
a wall & cornice, a verdict was found for deft. on 
the plea of liberum tenementum. In a subsequent 
action, by the devisces of the former deft. against 





reo~ 








323i. J udge’s reasons. |—In a question 
of chose jugée the dispositif only of 
the first Judgment can be taken into 
account. 

The motifs of the judgment can be 
considered only for the purpose of 


mourwladi: 


2W. W. R. 761; 67 D.L. R. 636; 32 
Man. L. Rt. 210.—CAN. 

ce. In trials by 
issue arises on the plea of rea judicata, 
the identity of the facta in the former 


EStTorreE.L. 


the former pltf. & his wife, for injury to the re- 
version by the wife breaking & entering the land & 
pulling down the cornice :—Held: defts. were 
estopped, by the record in the former action, from 
giving evidence to show that the land under the 
cornice had not then been in dispute.——WHITTAKER 
v. JACKSON (1864), 2 H. & C. 926; 33 L. J. Hx. 
181; 11 L. 7.155; 159 E. R. 383. 

323. Judge’s reasons.}|——Ite BANK OF HIN- 
DUSTAN, CHINA & JAPAN, CAMPBELI’S CASE, 
HIPPisL¥Y’s CASE, ALISON’S Cask, No. 215, 


ante. 
-.}—Compare Nos. 219, 319, 321, ante. 

324. Order directing issue.;—Where issues have 
been directed ina suit between the parties predcces- 
sors in title, the findings upon the issues will not 
alone create an estoppel, but must be considered in 
connection with the order directing the issues & 
the decree made upon the findings.— ROBINSON v. 
PDULEEP SINGH (1878), 11 Ch. D. 798; 39 1. T. 
313; 27 W. R. 21, C. A. 3 subsequent procecdings 
(1879), 1L Ch. D. 823. 

Annotations :—Retd. Re May (1883), 25 Ch. D. 231. Mentd. 
ltobertson v. Hartopp (1889), 43 Ch. D, 484; Chesterfield 

v. Harris, [1908] 2 Ch. 397; Malvern Hills Conservators 

v. Whitmore (1909), 8 L. G. R. 179. 

325. Pleadings—-Although not pleaded in second 
action.|—Jn order to raise the defence of res 
judicata it is not necessary to sct forth in detail 
in the defence the pleadinys in the other action 
the judgment in which is said to operate as res 
judicata but, in order to judge whether the same 
guestions were at issue in the first action as in 
the second the ct. will Jook at the pleadings in the 
first action though they were not set forth in the 
defence in the second action. 

(du. : whether a judgment obtained in one action 
before the trial of another can operate by way of 
estoppel as res judicata unless the judgment was 
obtained before the issue of the writ in the second 
action.—-HoOUSTOUN v. SrJIGO (MARQUIS) (1885), 
29 Ch. D. 448; 52 L. TT. 96; 1'T. L. R. 2173 on 
appeal, 29 Ch. I). 457, C. A. 

Annotation :—Refd. Caird v. Moss (1886), 33 Ch. D. 22. 

326. Verdict.| —- Where the judgment-roll in an 
action, as made up does not accurately represent 
thatwhichreally was found at thetrial, a ct. of equity 
ought not, in a subsequent proceeding between 
the same parties, to grant pltf. an injunction to 
enforce a right which was not established by any 
finding of the jury in the former proceedings, 
notwithstanding what appears on the face of the 
judgment-roll. 

It appears that the judgment-roll, as is frequently 
the case, had not been formally made up at the 
tame of the trial, & was not in fact made up until 
after the suit in equity had been commenced, when 
it was required for the purposes of the case which 
pitt. was then setting up. The postea was accord- 
ingly drawn up, by pltf.’s attorncy, & it was 
therein stated that the jury had found the issues 
on the first & second counts for pltf., & the issues on 


that now sued for.—-MUMFORD vv. 
ARCADIA POWDER Co. (1905), 37 
N.S. R. 375.— CAN. 


e. Case referred to arbitration— 
Whether evidence admissible to show 


ury.}/—When an 





8283 ii. --In cases whercin the 
defence of res judicata is raised the ct. 
is entitled to look at the reasons for 
judgment in the former action as well 
as the pleadings & formal judgment, to 
ascertain with precision the issues 
decided therein. —- JonaNEsson¢, 
CANADIAN Paciric Ry. Co., [1922] 


cases with those in the existing case is 
& matter for the jury when the trial is 
by a jury in a division ct.— Re COWAN 
v. AVFIE (1893), 24 O. R. 358.—-CAN. 
d. Writ of summons.J—To an 
action for work done, deft. pleaded a 
previous action by pltf. in the county 
ct. for the same cause of action, which 
was dismissed with costs :—Held: the 
writ of summons in the previous action, 
being specially indorsed, was proper 
evidence for the ct. that the previous 
judgment embraced the same clajm as 


case not tried by jury.}-—After the jury 
had been sworn, the matters in dispute 
in the action were, by consent, referred 
to arbitration. In pursuance of the 
terms of the submission, the findings 
of the arbitrators on the issues & the 
assessment of damawes were entered 
on the postea as the verdict of the 
jury: & the record was made up in 
the ordinary form, as if the case had 
been tried throughout by the jury. 
No certificate was obtained from the 
judge at tho trial:—Z/eld; pltf. was 
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the third count for defts. 1t seems, therefore, 
clear, that the judgment-roll as made up by pltf. 
did not accurately represent that which really 
had been found at the trial. It is said that defts. 
are estopped by the judgment-roll from denying 
the exclusive right of pltf. to occupy the box on 
all six nights of the week. It may be doubted 
whether in reality, looking at the whole of the 
judgment-roll, any such estoppel can be said to be 
established, but admitting for the purposes of 
argument that the judgment-roll as it stands 
would establish the estoppel, it is perfectly clear 
to their Lordships, upon the true construction of 
the findings of the jury, that they did not intend 
to find any such exclusive right in pltf.; & their 
Lordships do not think that they can go behind 
the terms of the findings, which seem to them per- 
fectly capable of interpretation without any 
explanation (Lorp HERSCHELL, C.).—WANT v. 
Moss (1894), 70 L. T. 178, P. C. 

In bankruptcy proceedings.|—Sec BANKRUPTCY, 
Vol. IV., pp. 328-327, Nos. 3034-3078. 


j (1) Election of Remedy. 
Judgment as bar to subsequent proceedings by 
plaintil¥.]}—See Sub-sect. 2, B. (y), post. 





(m) Where Money paid into Court. 

327. In action for price of chattel -~ Defendant 
not estopped from suing for negligence—In con- 
struction of chattel.|—In an action for the stipu- 
lated price of a specific chattel, deft. pleaded 
payment into ct. of a sum which pltfs. took out 
in satisfaction of the cause of action :—Held: 
deft. in that action was not estopped thereby from 
suing pltfs. for negligence in the construction of the 


k. Failure to 
court—Terms 


not estopped by the record from 
showing that the case had not been 
tried by a jury, but hud been referred 
to arbitration —SooTr +. BENNETT --- A 
(1868), I. Rh. 3 C. L. 217.—-IR. 


{. Opinion of the — court.]—-Tho 


decree was 


two months. 


pay 
accepted by 
indulgence-—E ffect of subsequent failure. 
passed 
emption suit awarding possession to 
pltf on payment of Ks.1,200 within 
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RicGE v. BurBIDGE (1846), 15 M. & W. 
15 lL. J. Ex. 3095 153 


chattel. 
598; 4 Dow. & J. 1; 
i. R. 988. 
Annotation :—Refd. Davis v. Hedges (1871), 25 L, T. 155. 

328. Acceptance ‘in full satisfaction of claim ”’ 
of money paid into court—lIn action by solicitor for 
payment for professional services—Action by client 
against solicitor for negligence—Solicitor not es- 
topped from disputing negligence.]—Applts. cm- 
ployed resp. as their solr. in legal proceedings 
which proved abortive, in consequence, as they 
alleged, of the negligence of resp. Resp. took 
proceedings to recover payment from applts. for 
professional services, & applts. deducted from the 
amount claimed the costs of the abortive litigation 
& paid the balance into ct. in satisfaction in full 
of the claim. esp. took the money out of ct., 
in full satisfaction of his claim. Applts. after- 
wards commenced an action against resp. for 
damages for his alleged negligence in the conduct 
of the legal proceedings above mentioned :— 
Held: resp. was not estopped by the former 
proceedings from disputing the alleged negligence. 
—STEPHENS & Co. v. ALLEN (1921), 91 1. J. B.C. 
323; 126 L. T. 458, P. ©. 

Judgment as bar to subsequent proceedings by 
plaintiff.|—See Sub-sect. 2, 1B. (h), post. 


C. On What Parties Binding. 
(a) Parties. 
i. In. General. 


329. General rule.] — Kstoppels in fait & by 
record by fine or recovery shall bind not only the 
party to the estoppel, but also all privies who 
claim under him; but if the heir do not claim as 


to act for him in an application to 
have the lunacy order set aside. 
Before making the application the 
solicitor obtained an order from the ct. 
directing that his costs of the applica- 
tion should in any event be paid 


money into 
court as 


in a pre- 


opinion of the ct. expressed at advising, 
on wu question not argued by the peries 
& not referred to in the interlocutor 
of the court :—Held: not to foreclose 
the parties from subsequently raising 
the question for judgment. -Movu- 
BRAY’S TRUSTEES v. MOUBRAY (1896), 
23 RR. (Ct. of Sess.) 809; 33 Se. dL. RR. 
643; 48. L. T. 43.—SCOT. 

g. Pleadings & judyment.) — To 
determine the issues decided in a 
previous case the pleadings & judgment 
ure the only evidence sdmissible.— 
BOSHOF MUNICIPALITY v. BosHOF 
fen ASE (1892), 10 C. L. J. 252.-- 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (m). 


h, Payment in action by solicitor 
to recover costs—Subsequent action 
against solicitor for damages. |—Applts. 
omployed resp. as their solr. in Jegal 

roceedings which proved abortive, 
In consequence, as they alleged, of the 
negligence of es Resp. took pro- 
ceedings in the High Ct. te recover 
payment from applts. for professional 
services, & applts. deducted from the 
amount claimed the costs of the 
abortive litigation & paid the balance 
into ct. under Rules of Civil Procedure, 
Rule 376, ‘‘ in satisfaction in full of the 
claim.’ Resp. took the money out of 
et. under Rule 377 “in full satis- 
faction of his claim.’’ Applts. ufter- 
wards commenced an action against 
resp, for damages for his alleged 
negligence in the conduct of the legal 
proceedings above mentioned :—-Held : 
resp. was not estopped by the former 
proceedings from disputing the alleged 
negligence.—STEPHENS & Co. v. ALLEN 
(] 21), 91 i. J. P, OQ. 32.—S. AF, 


Ou uppeal the amount 
payable by pltf. was increased by 
s.380:15:0 & the time of payment was 
extended to five months from the 
appellate ct. decrec. Pitf. deposited 
the amount declared by the original 
decree to be payable & obtained 
possession of the property in suit. 
The additional sum made payable by 
the appellate cts. decree not having 
been paid, the vendees applied for 
execution of the decree & costa. Pitf. 
uppeared & offered to pay Rs.260 
at once & the balance in two months, 
which was pee ene by the ct. Before 
the time so allowed had expired the 
vendces put in a further application 
asking that the property in suit 
night be returned to them because 
pitf. had not compHed with the terms 
of the appellate decree. Plitf. there- 
upon deposited the balance of the sum 
due from him under the last order of 
the ct. :—-Held: neither the principle 
of res ee nor the principle of 
estoppel] debarred the vendees from 
tuking up the position that, by reason 
of pltf.’s failure to deposit the amount 
of the appellate cts. decree within 
time, the suit ipse facto stood dismissed. 
-+SHEO MANGAL ¥. MUSAMMAT HULSA 
(1921), I. L. R. 44 All. 159.—IND. 


PART II. SECT. 3, SUB-SECT. 1.— 
C. (a) i. 


329i. Gencralrule.]—Where A. acting 
by direction of B. commits a trespass 
on land, & unsuccessfully defenods an 
action by the owner in respect thereof, 
the judgment is no estoppel of B.— 
PakK Co. v. SoutrH Hustiurr’s Rer- 
SERVE Co. (1883), 9 V. L. R. 4.—AUS. 


329 ii. ---M. who had_ been 
declared insane retained a solicitor 





by the committee out of his estate, 
The application was dismissed, & a 
previous order as to the solicitor’s 
costs was embodied in the order 
dismissing the application. Before the 
costs had been paid M. recovered, & 
having been declared sane by the ct., 
& having bad the management of 
his estate restered to him, refused to 
pay the costs. The solicitor brought 
an action against M. & obtained a 
vordict :-—J/eld: the order for the 
paytinent of costs out of M.’s estate 
did not operate as res judicata as 
between him & M., not having 
been made in = a_ proceeding in 
which they were independent parties. 
—McLAUGHLIN v. FREEHILL (1908), 
5 C. LL. R. 858.—AUS.,. 

329 iii. Where A. is sued by 
B., & is seeking to set off a demand 
for which he has already obtained a 
verdict against B.:—Held: he is 
estopped by such verdict from bie Jae 
the same ldentical demand a secon 
time before the jury by way of set-off. 
—-RUBSSELL tv. Rowk (1850), ? U. CG. RR. 
484,.—-CAN. 

329 iv. —-—.]—In an action against 
the sherlf & his sureties for not 
arresting a party at pltf.’s sult — 
Held: defts. were not concluded with 
regard to the fact of the arrest being 
made, by the decision in that suit 
which could not act as an_ estoppel 
being res inter alios acta.—MCINTOSH 
v. JARVIS (1852), 8 U. C. R. 535.—CAN. 


329 v. ./+-Where in an inter- 
pleader issue (the execution creditor 
eing deft.) it appeared that pltf. had 
taken a bill of sale of the goods in 
question from the execution debtor 
while the fi. fa. was in the sheriff's 
hands :—Held; he was not thereby 
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Sect. 3.—Effect of res judicata: Sub-sect. 1, C. 


(a) 2.) 


privy, but by his own purchase, or from another 
ri 
ancestor, he shall not be bound.—HDWARDS +t. 


estopped from denying the debtor's 
title, this action not being upon the 
deed, & between other parties.— 
MACAULAY v. MARSHALL (1860), 20 
U. C. It. 274.---CAN. 

329 vi. —-—.]— DIAMOND v. COLEMAN 
(1876), 38 U. C. R. 632; 25 C. P. 236.-- 
CAN. 

$29 vii. -——.}--D., the purchaser of 
land, gave a mtge. thereon, & sub- 
sequertly allowed taxes to accumulate 
on the land, which was sold to realise 
such taxes when DV. bought it. D. 
having made default in payment of 
the mtge., proceedings were instituted 
pending which D. conveyed this & 
other property to his two sons, who 
wave a Mtge. back securing the support 
& maintenance of D. & his wife, & pitf., 
after recovering judgment, filed a bill 
impeaching the transaction for fraud : 
--Held: the judgment so recovered 
by pltf. against D. was not evidence 
ayrainst the sons,—ALLAN v. MCTAVISIT 
(1881), 28 Gr. 539; revsd., 8 A. R. 440. 
-—-CAN, 

329 viii. -——-.] —The fact. thata per- 
sou under bond to keep the peace has 
beeu convicted subsequently of attempt 
to commit an assault, does not debar 
the bondsmen from pleading & proving 
in an action against them on the bond, 
that the acts of the person s0 con- 
victed did not umount to a breach of 
the bond. The conviction, while 
proof of the fact that the person was 
found guilty, is not chose juyée as to 
the bondsmen, who were not partics 
to the catse.—CASGRAIN vw. LEBLANC 
(1893), Q. R. 4 8. C. 350.—CAN. 

329 ix. | -A judgment main- 
taining the validity of a seizure of 
movables seized at the instance of a 
hypothecary creditor, is not chose 
jugee against an opposant who was 
not @ party to the suit.—Woap & 
Davis (1895), Q. RK. 4 Q. LB. 453,—CAN, 

829 x. ~-—.J--- A judgment on 

certiorart quashing @ search warrant 
would not estop deft., from justifying 
under it in proceedings to replevy the 
goods seized where he was not a party 
to the proceedings to set the warrant 
aside, & such judgment was a judgment 
inter partis only.—SLEETI v. EHURL- 
BERL (1896), 20 8S. C. KR. 620.---CAN, 
_ 329 xi. -]-~ The plea of res 
judicata is good against a party who 
has been in any way represonted in 
former sult deciding the same matter 
in controversy.—-DINGWALL v. MCBEAN 
(1900), 20 C. L. TT. 374; 308. CR. 
441..—CAN, 

329 xii. -)--Semble : a judgement 
in an undefended action brought by 
deft. against a co., declaring that deft. 
was not a shareholder, hot a 
defence to this action, brought by 
other subscribers to compel deft. to 
pay for the shares he had subseribed.-— 
VATTERSON 0. TURNER (1904), 22 
CU. L. 'l. Oce. N. 1635 3 0. L. Ro 373: 
1 O. W. RR. 82.—-CAN. : 


329 xiii. - -}—Where a person who 
might have an oventual interest in 
substituted lands has not been made 
& party on proceedings for authority 
to sell the lands, the order authorising 
ne sar 18, as to Wee res inter alios 
acta.— PREVOST 7. PREVOST (1 $5 
8. C. 1. 193.—CAN. ee 

829 xiv. action was 
brought by the A.-G. as pltf., on relation 
of acity corpn. & an individual, & by the 
corpn. as pltts., also, against an electric 
railway co., to restrain the latter from 
erecting gas works in the city. Pitfs., 
alleged toat three by-laws of the city 
prohibited the erection of the works. 
HYofts. denied the validity of the by- 
laws, & set up that by virtue of the 
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powers derived from another co., they 
were not subject to the by-laws. At 
the trial, defts. sought to amend by 
alleging that the question of their 
having these powers was res judicata 
because of the judgment of the Judicial 
Committee of the Privy Council in a 
former action brought by the city 
corph. alone against defts. -—I/eld ; as 
against the city corpn., the amendment 
should be allowed, & defts. should have 
an opportunity of proving the added 
defence; but as against the A.-G., 
the amendment should not be allowed, 
as he was not a party to the former 
action.—-A.-G. FOR MANITOBA v. WINNI- 
PEG = Kuecrric Ry. Co. (1912), Zt 
W. LL. OR. 908; 5 DL. R. 8233 2 
W. W. A. 854; 22 Man. L. RR. 761.— 
CAN. 


xv. ——.] -In an action brought 
by the f[. H. Co. of Canada on Len 
notes mado in favour of the I. H. Co. 
of America, Which was shown to be 
a separate co., pitf. was non-suited 
on the ground that there was no assign- 
mont pleaded, & no attempt to prove 
one, to the former co. :—leld: the 
defence of res judicata was not good in 
a subsequent action brought upon the 
saine hotes against the sume deft. by 
the 1. H. Co. of America, on the ground 
that the two actions were not between 
the same  parties.—INTERKNATIONAL 
HARVESTER Co. ec. GEESUON (1914), 30 
W. Le. R. 29335 7 W. » RR. o90; 
(1915), 3L W. L. 1. 219.—CAN, 

329 xvi. —--~.])—Where a judgment 
is obtained for wv real estate commission 
& w subsequent action is brought by 
the agent against the solrs. who acted 
for all parucs to the transaction to 
recover monies alleged to have been 
received by them for him the doctrine 
of res judicata does not apply in the 
second action. ~ CHALMERS vu. MACHRKAY 
(1916), 33 W. Le RR. Gd65; 9 We WR, 
1435; affd., 55 8. C. R. 612. --CAN. 

329 avii. -- .J]—A. sold to L. certain 
logs of timber, & Vo logs were delivered 
to B. in part performance of the con- 
tract. C. brought a suit against A. & 
B., claiming the logs under another 
tithe, Pending this suit, C. entered 
into an agreement with D., sething 
him the jogs in the event of boing 
successful in his suit. Phe judgment 
of the ct. of first instance was in C.’s 
favour, & under such judgment D. 
obtained possession of the logs in suit. 
This Judgment was on appeal reversed. 
li. then brought a suit in the nature of 
au action of trover against C. & D 


for the logs & damages. ‘The ct., 
without entering into the merits, 
dismissed the suit:—//eld-: D. was 


not a party to the original suit or bound 
by the judgment in that suit.---AGA 
SYED ABDOOL HOSSANI v. LENAINE & 
aaa (1869), 13 Moo. Ind. App. 
69.-- ‘ 


329 xviii. ./—A deed of gift, 
valid & operative between the parties 
thereto, cannot be avoidod because iu 
another suit between different parties 
it has been held to be fraudulent as 
against creditors.—RAMANUGRA Na- 
RAIN VU. MAHASUNDOR KuUNWaA (1873), 
12 B. L. WR 433.—IND. 


329 xix. .]—A claim in execution 
to a house which had been attached was 
disinissed, & claimant then sued the 
decree-holder to establish her title to 
it. It appeared that the house had 
been previously attached in execution 
of another decree obtained by A. 
against the same judgment-debtor, & 
his father (since deceased); that pltf. 
had then preferred a claim, which 
was allowed; that the judgment- 
debtor had taken no steps to have the 
order allowing the claim sect aside; 








Roasrs (1640), W. Jo. 456; Cro. Car. 5435 82 


Annotations :—Consd. Collingwood vt. Pace (1662), 1 Vent. 
Refd. ltound v. Kell : 
Morse (1789), 3 Term ep. 365; 
Marchant v. Errington (1839), 6 Bing. N. C. 79. 


o (1690), Freem. K. B. 498; 
Doe d. 


& that a suit filed by A. with that 
object had been dismissed :—Held - 
deft., not having been a party to the 
former proceedings, was not esuopped 
from contesting pltf.’s claim.—GNaA- 
NAMBAL ¥, PARVATHI (1892), J. LL. ht. 
15 Mad. 477.—IND. 


329xx. —--—.]—S. died in 1865, leav- 
ing two sons, N. & G. M, took 
possession of the property of S. under 
a will alleged by her to have been 
executed by 8S. In 1867 G. brought 
his suit as one of the heirs of 8. to 
set aside the will & made his brother 
a co-deft. The Principal Sudder 
Amecn dismissed the suit, finding on 
the evidence that the will was genuine. 
In 1869 N. brought this suit for his 
share as heir of 8. against M. :—Held : 
N.’s claim was not barred by the 
finding of the ect. in G.’s suit, as N. 
was no party to that suit.—NABIN 
CHANDRA MAZUMDAR ¥. MUKTA SUN- 
DARI DeBr, 7 ©. L. Re. App. 3883 15 
W. k. 309.—IND. 





329 xxi. -J—Husband & wife os- 
signed her chose in action. A decree, 
pronounced in a suit to which the 


assignors were not parties, declared 
their rights inter se to the fund :— 
IIeld: the wife was not. bound by the 
decrec.~ ~-MARSHALL UY. GIBBINGS (1855), 
41.Ch. R, 276.—IR. 


-jJ—Pitf., who 

owner of mtged. property, agroed to 
sell it to deft., subject to the mtge. 
At doft.’s request the property was 
transferred to his wife instead of to 
himself & she took possession. Pitt. 
having been subsequently compelled 
to pay rates on the property sued deft.’s 
wife for the amount in the magistrates 
ct. Further default by her resulted 
in the holders of the mtge. obtaining 
judgmont against pltf. for the principal 
& interest due under the mortgage, 
& this amount he now sought to 
recover from deft. :—Weld: the judg- 
ment obtained by pltf. against dcft.'s 
wife did not operate as an estoppel, 
since deft. was not a party to that 
action. CHANT vw. RHopEs, [1917] 
N, Z. L. . 184.—N.Z. 


329 xxiii. --———.]—-A law agent, alleg- 
ing that he had been employed by the 
creditors on the insolvent estate of a 
debtor, raised an action for payment of 
his accounts against the creditors, who 
had previousty been assoilzied from 
an action raised against them by the 
trustee for the oxpenses connected 
with the cstate :—Held: the agent 
was no party to the prov case, 
& it could not be pleaded as rea 
judicata.—_LAIDLAW v0. BLACcKWooD 
(1843), 15 Se. Jur. 484.—SCOT. 


329 xxiv. -——.]—-The police comrs. of 
a burgh raised an action of declarator 
against the county counsil to have it 
found that defenders had no power 
to levy or enforce payment of county 
general assessment upon lands & 
heritages within the burgh of Oban. 
The defenders were assoilzicd. There- 
after an owner & occupier of heritages 
situated within the burgh, brought 
a notice of suspension & interdict 
against the county council to have the 
county council interdicted from levying 
or enforcing payment of any assessment 
upon any lands or heritages situated 
within the burgh of Oban:—AHeld> 
the previous decision was not res 
judicata, —MACARTHUR ¥v. ARGYLL 
COUNTY COUNCIL (1898), 25 KR. (Ct. of 
Sess.) 829; 35 Se L. BR. 612; 5 
S.L. T. 394.—SCOT. 





xxv. —~——.]—Deft., a partner ina 
firm, ceded all his rights in certain 
specific property to the creditors of 
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330. -|—Between the same parties the 
record is an estoppel & also in an action against 
undertenants.—COLLINGWoop & RAMSEY v. 
SEVERAL DEFENDANTS (1665), 1. Sid. 230; 82 
I. R. 1081. 

Annolation :—Refd. Stanynought v. Cosins (1746), Barnos, 
331. -]— (1) A stranger being bound by a 

decree gotten by fraud, may falsify it. 

(2) All that come in pendente lite are bound by 
a decree.—STYLE v. MARTIN (1669), 1 Cas. in Ch. 
150; 22 E. R. 737. 

332. -|—(1) After a fact has once been 
judicially tried & ascertained, a party to the 
proceedings is estopped from denying its truth. 

(2) If a man make a lease by indenture of land 
which is not his, & after purchase it, that lease 
shall bind him, his heirs & assigns; & an estoppel 
that affects the interest of the land shall run with 
it to whoever takes it; & none that are parties to, 
or claimants under, this recovery, shall falsify 
it (Hort, C.J.).--“TREVIVIAN v. LAWRENCE (1704), 
Holt, K. B. 282; 2 Ld. Raym. 1036, 1048; 6 
Mod. Rep. 256; 1 Salk. 276; 3 Salk. 1515; 87 
K. R. 1003. 

Annotations ---1s to (1) Expld. Wraight v. Kitchingman 
(1719), 1 Stra. 197. Consd. Magrath v. Hardy (1838), 
4 Bing. N. ©. 782; Litchfield vo. Ready (1850), 5 Itxch. 
939, Refd. Palmer v. Kkin'’s (1728), 2 Gd. Raym. 1550 ; 
Goodtitle v. Morse (1789), 3 Term Rep. 365; Taylor 
* Needham (1810), 2 Taunt. 278: Vooght v. Winch 
(1819), 2B. & Ald. 662; Stafford v. Clark (18214), 9 Moore 
(A. 2P. 724; Right d. Jefferys «7. Bucknell (1831), 2B. & Ad. 
¥78: Sitvers v. Boswell (1841), 3 Man. & G. 524; Doo v. 
Wellsman (1848), 2 Exch. 368; Freeman vo. Cooke (1818), 
® Exch, 654: RK. v. Blakemore (1852), 5 Cox, C. C. 513 5 
lreversham v. Emerson (1855), 11 Exch. 385; Rowbotham 
ve. Wilson (1860), 8 H. L. Cas. 348. .is to (2) Consd. 
Goodtitle v. Morse (1789), 3 Term Rep. 365. — Refd. 
Palmer ov. Kkins (1728), 2 Ld. Raym. 1550; Doe d. 
Lushington v. Llandaff (Lord Bishop) (1807), 2 Bos. & 
Pp. N. R. 4923) Doo d. Christmas v. Oliver (1829), 10 
B. & C. 181: Doe d. Downe ev. Thompson, Downe v. 
Thompson (18147), 9 Q. DB. 1087. 

333. —-—.| —A person had been party to a 
prior suit touching the grant of an administration 
cum testamento anneco:-—~Held: he was barred 
from instituting proceedings for the purpose of 
claiming the administration as residuary legatec.- 
THOMAS v. DAVIS (1752), 1 Lee, 170; 161 BE. R. 
63. 

334. ——-.]-—If a verdict be found on any 
fact or title, distinctly put in issue in an action 
of trespass, such verdict may be pleaded by way 
of estoppel in another action between the same 
parties or their privies, in respect of the same fact 
ov title.-—OUTRAM v. Montwoonp (1803), 3 Kast, 
346; 102 KE. KR. 630. 

Annotations :—Expld. & Distd. Vooght| v. Winch (1819), 
2B. & Ald. 662. Consd. Barrs vr. Jackson (1842), 1 Y. & 
C. Ch. Cus. 585. Refd. Due v. Huddart (1835), 2 Cr. M. & 
R. 316; Kastmure v. Laws (1839), 5 Bing. N. C. 444; 
Jones v. Lewis, [1919] 1 K. B. 328. Mentd. Waters v. 
Waters (1848), 2 De G. & Sm. 591; Wilkinson v. Kirby 
(1854), 2 CG. L. RK. 13873; Hope v. Gloucester Corpn. 
(1855), 7 De G. M. & G. 617, 

335. «|—(1) Where a witness, who had been 
examined as to a fact respecting a right, is deceased, 
what he swore at that trial may be proved by a 
witness who heard him give his evidence, & it Is 
admissible. 


the firm & appointed H. to act as his 
agent to effect a sale of such property 
for the benefit of such creditors. 
Thoreafter H. unsuccessfully sued the 
deft. undor the said agreement for 
transfer of such property. Afterwards 
the said firm was declared insolvent 
& the trustee in the insolvent estate 
sued deft. for transfer of the said 
property under the said agreoment :— 
Held : H. had not been appointed 
trustee for the creditors of the firm 
under the said agreement, & con- 
sequently a plea of res judicata founded 














607.—S. AF. 
329 xxvi. 





action, 


against defts. 


on tho decision in his action could not 
be sustained in answer to the action 
by the trustec in the insolvency, as 
the parties to the actions were not 
the suince.—PRAGJU BHIMBHAI & Co.’s to 
TRUSTEE ¥. Dusat (1905), 26 N. L. R. 


.]—Where exception 
was taken to pltf.’s maintaining his 
action on the ground that a judgment 
had been given for first deft.in a previous 
brought by pltf.’s brothers, 
wherein 
matter, the claims & the prayers were 
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(2) Where a question of right of water has been 
tried, in an action on the case, the record of that 
trial is evidence in a second action against the 
same deft., though there are other defts., if they 
all claim under him. 

The record of the former cause cannot be deemed 
a legal estoppel, so as to conclude the rights of the 
parties by its production ; but it is binding so far, 
that 1 think myself bound to tell the jury to econ- 
sider it as conclusive of the rights of the parties 
(LoRD KMLLENBOROUGH, C.).—SrRuTT ov. Bov- 
INGDON (1803), 5 Hsp. 56, N. P. 

Annotations :—As to (2) Refld. Wonman v. Mackenzio 
(1855), 25 L. J. Q. B. 443; Morgan v. Nicholl (1866), 36 
L.J3.C. P. 86. 

336. .|— If parties litigate a question in a 
ct. of competent jurisdiction, & a final decision 
be given thereon, such parties or those claiming 
through them, cannot afterwards reopen the same 
question in another et. This restriction docs 
not extend to other persons whose interest is 
almost identical with that of one of the parties to 
the first suit if they do not actually claim through 
such party.--SPENCER v. WILLIAMS (1871), L. Kh. 
2P.&D.230; 401. 5.P.&M.45; 24 1.1. 518; 
sub nom. SPENCER & SPENCER v. WILLIAMS, 
In the Goods of EumMsnky, 19 W. R. 708. 
Annotations :—Consd. Magrath v. Reichel (1887), 57 L. T. 

850, Mentd. De Mora v. Concha (1885), 29 Ch. 1). 268. 

337. —-—.] — Testator, by will dated in 1827, 
devised his estate to trustees & their heirs upon trust 
that they & their heirs should stand scised of the 
same during the life of C., & also until the whole 
of testator’s debts & the legacies thereinafter 
mentioned were paid, upon trust to set & let the 
same & apply the rents & yearly profits, & the value 
of whatever timber might be considered at its 
best growth, from time to time, in discharge of 
his yearly profits from time to time until three 
legacies were paid, & from thenceforth to pay the 
rents & yearly profits to C. & his assigns during 
his life; & from & immediately after the decease 
of C. & the payment of the debts & legacies & all 
expenses incurred by the trustees, testator devised 
the estate to the heirs of the body of (C., & for 
default of such issue, to his own right heirs. In 
1830, the trustees, by deed reciting that the debts 
& legacies were paid, conveyed the estate to CU. for 
his life. C., shortly afterwards, suffered a common 
recovery, & then mortgaged the estate in fee to W. 

+7 & W. afterwards filed a bill against the heir 
of the surviving trustee & against the eldest son 
of ©. praying for a declaration that ©. took an 

equitable life estate tail under the will, & for a 

conveyance of the legal fee to W. ‘The son put 

in an answer submitting that C. took only an 
equitable life estate, & that the conveyance by the 
trustee in 1830 was a breach of trust, & asking for 

a declaration to that effect. A decree was made 

without any declaration, directing the heir of the 

trustee to convey his estate under the will to W., 

subject to C.’s equity of redemption, & was 

inrolled. After the death of C. his eldest son filed 
his bill against W. to recover the estate, on the 
ground that the limitation to the heirs of the body 








the same, which judgment was one 
im rem & binding on pltfs. as res 
judicata :—Held: as the executor, tho 
second deft., was held not to be subject 
the jurisdiction of the ct. that 
pronounced judgment in the previous 
case & consequently not a party 
thereto, & as the claims against hin, 
similar to those in the prosent action, 
wero thereupon withdrawn, the parties 
& the matter were not the same & the 
plea of res judicata should fail.— 
FITZGERALD tv. GREEN (1913), GC. P. D, 
403.—S, AF, a 


the subject- 
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Sect. 3.—Effect of res judicata: Sub-sect. 1, C. (a) 
4. & it. & (b).] 

of C. was a contingent remainder, & that the 

trustees had committed a breach of trust in con- 

veying so as to enable C. to destroy it by the re- 
covery. W. by answer insisted on the inrolled 
decree as an adjudication on the question :— 

Held: (1) the trustees took a legal fee under the 

will; (2) the rule in Shelley's Case, therefore, 

applied, & C. acquired a good equitable fee by the 
recovery, because a general devise to trustees & 
their heirs under a will, the purposes of which 
required them to have some legal estate of free- 
hold, prima facie gave the fee, & it lay on the 
parties alleging that they took a less estate to 
show what. less estate would serve the purpose ; 
(3) the trust to set. & let, which could not be con- 
fined to an authority to let from year to year, & 
the direction as to the timber, were grounds for 
not cutting down this estate; (4) assuming the 
trustees not to have taken the fee, the estate for 
the life of C., which in that view of the case was 
in 1830 their only estate, was held in trust for 
1 only, & not upon any implied trust to preserve 
contingent remainders. & they were justified in 
conveying to C., though their doing so enabled him 
to destroy the contingent remainders; (5) as 
pltf. had not asked to be dismissed from the suit 
instituted by W. & C., but had raised the question 
of construction in that suit, he was bound by the 
decree, the direction in which to the trustee to 
convey his estate was a decision that he had an 
estate & that the trustees had taken the fee under 
the will.—CoLLiER v. WALTERS (1878), lL. BR. 17 Eq. 

262; 43 L. J. Ch. 216; 29 1. T. 868; 22 W. KR. 

209. 

Annotations :-—<Asa to (1). (2) & (3) Refd. Re Townsend's 
Contract, 11895) 1 Ch. 716. Generally, Menta. Paliner rv. 
Locke (J881), 48 L. T. 2293 Re Green, Baldock r. Green 
(1888), 40 Ch. D. 610; Re Adonis & Perry's Contract 
(1899), 47 W. BR. 326. 

338. Amicable suit.|—ALLASON wv. STARK, 
No. 248, ante. 

339. Recovery against party in reversion-— 
Freehold in stranger — Reversioner bound.|— 
Tenant in fee simple, expectant upon an estate for 
life. bargained & sold to A. who was made tenant 
to the pracipe & he vouched the tenant in fee :—- 
Held: this recovery, to the use of the reversioner 
for life, remainder in tail was good against hin by 
estoppel.— WEBB tv. NectT (1583), Cro. Hliz. 21 ; 
To: Fa Re 28h. 
Annotation :--Mentd. 

1 Ad & I. 750. 


ii. Parties Suing or Defending in Different Right. 
340. Judgment against wife -— Action against 
husband ‘& wife:| — A recovery in cjectment 











Doe d. Poole v. Errington (1834), 


| creditors. It 


PART II. SECT. 8, SUB-SECT. 1. - 
C. capacity he 


(a) ii. 


was 
was made 


ESTorPEL. 


against the wife cannot be given in evidence in an 
action against the husband & wife for mesne 
rofits. The judgment in ejectment could not 
e admitted as evidence against the husband 
because he was no party to that suit.—DENN v. 
WulTE (1797), 7 Term Rep. 112; 101 KE. R. 882. 
Annotation :—-Refd. Doc v. Harvey (1832), 8 Bing. 239. 


341. Judgment against husband & wife suing 
as co-plaintiffs —- Action by wife suing by next 
friend.|} — A decree against husband & wife, 
suing as co-pltfs., for matters, in some of which 
the wife has a separate interest, will not conclude 
the wife jn another suit instituted by her through 
her next friend.—HvuGHES v. EVANS, EVANS v. 
HuGHEs (1823), 1 Sim. & St. 185; 1L. J.0O.8. Ch. 
129; 57E.R. 74. 

Annotations :—Consd. Wake v. Parker (1838), 3 Keen, 59. 

Refd. te Defries, Nordon v. Levy (1883), 31 W. hk. 720. 


342. Judgment against defendant sued jointly 
with another — Action against defendant sued 
alone.] — A judgment obtained by A. in an 
action of use & occupation, against LB. & C., is 
no evidence to charge B. in a subsequent action 
brought by A. against him alone, for the use & 
occupation of the same premises for a subsequent 
period.-- Cimisty v. TANCRED (18412), 9 M. & W. 
4383; 11 L. J. Ex. 109; 152 KE. R. 185; subse- 
quent proceedings, sub nom. TANCKED v. CHRISTY 
(1843), 12 M. & W. 316, Kx. Ch. 

Annotations :—Mentd. Drapcr v. Crofts (1846), 15 M. & W. 

166; Hendorson v. Squire (1869), L. R. 4 Q. B. ATO. 


343. —-— .]|—Case by one attorney against 
another for falsely representing that he, deft., 
was authorised by F. as his agent, to employ 
plitf. as attorney of F. to bring actions in his name ; 
that deft. did so employ pltf., who was compelled 
{© discontinue the actions & pay the costs. Plea, 
that pltf. was not employed modo et formd. Re- 
plication by way of estoppel, that pltf.’s bill of 
costs in the actions delivered to deft. & one O. 
& one J., was referred by a judge’s order to a master 
for taxation, with liberty to deft. & J. to dispute 
the retainer; that the master allowed £192, & 
plitf. sued deft. O., & J., for that sum; & the 
question of retainer having been referred to the 
master, he certified that a retainer by deft., O., 
& J., was proved to the amount of £120; where- 
upon, pltf. obtaincd judgment for that sum, & 
costs :~ Held: the replication was bad, the find- 
ing of the master in respect. of the retainer being 
no estoppel in the present action.—CALLOw v. 
JENKINSON (1851), 6 IXxch. 666; 2 L. M. & LV. 
4033; 20 L. J. Ex. 321; 155 KK. R. 710. 

-—-.J—Compare No. 551, post. 

344. Judgment in action for infringement of 

patent— Petition by defendant for revocation of 








patent—Whether plaintiff estopped from raising 
in the former Whether the equity of redemption of 
deft. in the the lunds in suit had been sold to A. LB. 


lL, Partics—lIailure to establish title 
as derisee-—Claim as heir at law—Or 
purchaser. J—Dor d. Hussey o GRAY 
(1843), 1 Ont. Dig. 2167.—CAN. 





m. Judgment for foreclosure 
against plaintiff as assignee of mort- 
gagor’s equity of redemption—Action 
by plaintiff as trustee for creditors. |— 
Pitf. as assignee for the benefit. of 
creditors under 48 Vict. c. 26 (O.), 
brought this action on behalf of certain 
creditors to set aside as fraudulent 
a mtge. made by his assignor, While 
insolvent, to defts. Defts. set up as a 
defence a judgment for foreclosing 
on the mtge. to which pltf. us assignee 
was @ party deft. :—Held: the judg- 
ment of foreclosure was no bar to this 
action. Pltf. acted in a dual capacity 
as assignee of the mtgor.’s cquity of 


yedemption, & ulso as a trustee for 


foreclosure action, in which he could 
not have set up the fraud of his 
asgsignor, nor was he bound to have 
counterclaimed for his present cause 
of action; while in this action be was 
suing as trustee for creditors, & in 
another right.—GLAss ¢, GRANT (1888), 
16 O. It. 233,—CAN, 

n. —-~— Dismissal of suit for 
redemption of mortgage—On ground of 
sale of equity of redemption—Sccond 
suit on repurchase of equity of re- 
demplion.J—In 1870 pltfs. sued to 
redeem a mortgage of certain Jands 
from defts.’ predecessors in title. ‘The 
suit was disinissed on the ground that 
pltfs.’ equity of redemption had been 
sold in execution of a decree to A. I. 
Pltfs., having repurchased the equity 
of redemption from A. B., brought 
& second suit} to redeem the lands in 
defts.’ possession ;—Jield : the question 





was res judicita & could not be re- 
opened by defts. on the ground that 
pltfs. were litigating under a different. 
title in the former suit.—ALI MOLDIAN 
JRRAVUTHAN — v. HW LAYACHANIDATHIL 
KOMBIA ACHEN (1882), I. L. R. 5 Mad. 
239,.—-IND. 

o. —--—- Judgment against plaintiff 
persaonally—Action by plaintiff as 
trustee. |—A jJudgment-debtor, upon the 
attachment of certain land in execution 
of decrees passed against him personally 
by the revenue ct., instituted a suit 
for a declaration & establishment of 
his right to such land, not as his own 
property, but as walk , of which he 
was mutawalli or trustee :—Held: 
inasmuch as pe was not suing in his 
own right, but in his capacity as 
custodian, trustec, or manager 4 the 
wakf property, & he must therefore 
be taken to fill a charactor separate 





Part I].--Estopre, py Matrer or REcorRD. 


validity of patent.|—In an action for infringement 
of a patent, the ct. held that one of the claims in 
the specification had been anticipated & declared 
the patent invalid. Deft. presented petition for 
revocation of the patent :—Held: pltfs. were not 
estopped from setting up the validity of the claim 
on the petition.—He DEELEY’s PaTEent, {1895] 
1 Ch. 687; 64 L. J. Ch. 480; 72 L. T. 702; 48 
W. R. 517; 12 R. 272, C. A. 3 on appeal, sub nom. 
DEELEY v. PERKEs, [1896] A. C. 496, HI. L. 

Annotations :—Expld. Shoe Machinery Co. v. Cutlan, 11896] 





1 Oh. 108. d. Re Lewis & Stirckler’s Patent (1896), 
14 HK P. C. 243; Poulton v. Adjustable Cover & Boiler 
Block Co. (1908), 99 IL. T. 647. Mentd. Re Dellwick’s 


Patent, (1896] 2 Ch. 705; Ludington Cigarette Machine 
Co. v. Baron Cigarette Machine Co., [1900] 1 Ch. 508; 
Re Justice’s Patent (1901), 18 R. P. C. 241; Re Geipel’s 
Patent, [1903] 2 Ch. 715; He Klaber & Stoinberg’s Patent 
(1908), 77 L. J. Ch. 569; He Ralston’s Patent No. 13444 
of 1896, He Preston & Ralston’s Patent, No. 7970 of 1903 
(1909), 100 L. ‘TY. 386; Porter v. Freudenberg, Kreg- 
fas eae & Hosenfeld, Re Merten’s Patents, [1915] 
1K. B. 857. 


345. - 





—_——_—_—__- 





.|-— Pounron v. ApJustT- 


ABLE CovER & BoILER Buiock Co., No. 164, 
ante. 
Privies.|--Sce Nos. 346-363, post. 
(b) Privies. 
346. General rule.}— Kpwarps wu. ROGERS, 


No. 329, ante. 

347. .|—Verdict shall 
evidence amongst privies. 

Tf one man has a title to several lands, & he 
bring cjectment against several defts. & recover 
against one, he shall not give that verdict in 
evidence against the rest, because the party against 
whom that verdict was had may be relieved against 
it, if it is not good, but the rest cannot, although 
they claim under the same title, & all make the 
same defence. So if two tenants defend a title 
in cjectment, & a verdict be had against one of 
them, it shall not be read against the other, unless 
by rule of ct. But if an ancestor has a verdict, 
the heir may yive it in evidence, because he is 
privy to it; for he who produces a verdict must 
be cither party or privy to it, & it shall never 
be received against different persons, if it do not 
appear that they are united in interest (per Cur.). 





only be given in 
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—Lock v. NoRBORNE (1687), 3 Mod. Rep. 141; 
87 Kk. R. Ol. 

348. -——.]—A decree of the Ct. of Ch. deter- 
mining a matter of right is good evidence of that 
right, as to all persons claiming under the party 
against whom the decree was made, though at the 
distance of 100 years afterwards.—BOROUGH v. 
WHICHCOTE (1732), 3 Bro. Parl. Cas. 595; 1 
HK. BR. 1520. 





349. —-—.]—OuTRAM v. Morewoon, No. 334, 
ante. 

350. —- —.]—Srroutrr v. Bovinapon, No. 335, 
ante. 

351. Title must be derived subsequent to 


proceedings.|-—A. being seised of two closes, which 
he claimed as heir-at-law, conveyed one to B. 
Both A. & B. were afterwards ousted by C., & 
brought actions of ejectment against him for the 
premises respectively, which they recovered. B. 
was again dispossessed by C. & again brought 
ejectment against him, claiming the same premises 
as in the former action, & by the same title. On 
the trial, B. offered to prove the deposition made 
by a witness, since deccased, upon the trial of the 
former ejectment between A. & C.:—Held: the 
evidence was inadmissible. 

I also think that the evidence was not receivable. 
A passage has been cited from the Com. Dig. 
Kvidence, A. 5, where it is said, that ‘‘ a verdict 
in another action for the same cause shall be 
allowed in evidence between the same parties. 
So, it shall be evidence, where the verdict was for 
one under whom any of the present parties claim.’’ 
But that must mean a claim acquired through such 
party subsequently to the verdict (LITTLE- 
DALE, J.)—Dor d. Foster v. DERBY (EARL) 
(1834), 1 Ad. & El. 783; 3 Nev. & M. K. B. 782 ; 
3L. J. K. B. 1913 110 KE. R. 1406. 


Annotations :—Distd. Briscoe v. Lomax (1838), 8 Ad. & El. 
198. Refd. Doe d. Strode v. Seaton (1835), 5 L. J. Ex. 
73: Hodgson v. Walker (1872), L. R. 7 Exch. 55; Llan- 
over v. Homfray, Phillips v. Llanover (1881), 19 Ch. D. 
224. 

352. ——-- -|—(1) An order for delivery 
of possession made by the county ct. under 
19 & 20 Vict., c. 108, s. 50, does not affect the rights 
of a person not a party to the procecdings. 





from that in which the decrees were 
peed against hin by the revenue ct., 

is suit was not barred by Civil Pro- 
cedure Code, 8. 244.—NATH MAL Das 
v. TAJAMMUL HUSSAIN (1884), I. Le ht. 
7 All. 36.—IND. 

p. Judgment against yparly 
as factor—NSubsequent action against 
sume parly  personally.J—Where a 
party was called as defender in one 
action ws factor on a trust cstate, & 
a defence was finally repelled; & 
another action was brought against 
him personally, held competent to 
plead the same defence in the second 
action.—-M‘NaAYr ev. HAMILTON (1831), 
10 Sh. (Ct. of Sess.) 180.—SCOT. 


PART II. SECT, vs cams » aoe 


* 











846i. General rule.) —A decree on an 
award having been passed agalust an 
administrator ut the instance of u 
creditor of the estate property re- 
ferred to in the award was purchased 
by the decree-holder in execution 
procoedings with the sanction of the 
ct. Afterwards an  administratrix 
appointed in the place of the ad- 
nunistrator brought a suit to set aside 
the decree :—ZJ/eld : the decree having 
been executed the execution bound the 
perce & all persons clai through 
hem, & the question was, therefore, 
res judicata. — Bal MEHERBAI 2. 
AG CANCEAND (1905), I. L. 1, 29 Bom. 


q. du blood—Crandson of heir.}— 
An action having been raised by a 
trustee, adjudging on a trust bond for 
behoof of a party setting himself forth 
os apparent heir to an estate under a 
fee-simple destination, for sctting aside 
the service & titles of the heir in 
possession, on an allegation of ille- 
gitimacy, & decree absolvitor having 
been pronounced therein :—Held: res 
judicata against a grandson of such heir 
(now deceased), who claimed the same 
character, insisting in a reduction of 
the same titles, & on the game grounds, 
though not having incurred a repre- 
sentation to his grandfather.— RUTHER- 
FORD tv, NISBET’S TRUSTEES (1832), 
11 Sh. (Ct. of Sess.) 123.—SCOT. 

yr. In law—Principal do surety.}— 
A judgment rendered without fraud 
against the principal is chose jugte 
against the surety.—LAMY & DRAPEAU 
(1881), 1 D. C. A, 237.—CAN. 

5. Morigagor & mortgagee.j— 
Where a vendor obtained judgment. 
against the purchaser, declaring the 
deed of sale of certain immovables a 
nullity & setting it aside :—Ield: the 
judgment was not res judicata against 
a mtgee. to whom the purchaser had 
in the meantime mtged. his property.— 
OURLLET v. RocHETTE (1883), 9 
Q. L. lt. 280.—CAN. 

t. In estate—Judgment debtur & pur- 
chaser at sale in execution of judgment 
debtur’s property.}—Held: there was 
§ sufficicnt privity of catate between 





the purchaser at a sheriff’s sale under 
the exceution ugainst the Judgment 
debtor, to enable the lessor of pitt. 
to estop such purchaser from setting 
up the same defence of usury unsuccess- 
fully set up by the judgment debtor, 
under whom the purchaser claimed.— 
ae vy. KELLY (1852) 2 C. P. l— 


a. -}—The decision of 
a judge upon an interpleader issue, 
that certain land was not the home- 
stead of an cxccution debtor, was held 
upon @ claim subsequently made by a 
mtgee. claiming title through the 
execution debtor, who was not a party 
to the interpleader, to be res judicata,— 
JOHNSON BROTHERS ?. HEWITT (1912), 
19 W. L. R. 937; 1 *D. L. R. 251; 5 
Sask. L. R. 125.—CAN. 


b. -) — A. brought a 
suit against B. to have it declared 
that B. possessed no right of way over 
his lands. This suit was dismissed, 
& H. obtained a decree establishing 
his right. Previous to the institution 
of this suit, A. had mortgaged the 
same lands to C., who, after the suit, 
caused the lands to be sold under his 
mtgo., & became the purchaser at the 
auction-sale. In a suit by C. against 
B. to have it declared that no such 
right of way oxisted over the lands :— 
Held: C. was not estopped by the 
previous decision against A., his 
mortgagor, from ri fea raising the 
of the validity of the right. of 
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eee — Effect of res judicata: Sub-sect. 1, C. (0) | 
eV) 


Semble : it does not affect the rights of the person 
against whom it is made. 

Deft. had obtained such an order in a proceeding 
against one U., his tenant :—Held: he was liable 
to an action of trespass brought by pltf., who was 
tenant to U. 

(2) A verdict which is evidence against A. is not 
admissible against B. on the ground that B. 
claims under A., unless B. claims under A. by a 
title subsequent in date to the verdict (CHANNELL, 
B.).-—Hopson v. WALKER (1872), L. R. 7 Exch. 
5593 sub nom. HUDSON v. WALKER, 41 L. J. Ex. 
51; 25 1. T. 937; 20 W. R. 489. 





oo —.J—SPENCER v. WILLIAMS, No. 336, 
HTEée, 
354, —-~..J—JoNES v. LEwIs, No. 219, ante. 


355. In blood -——- Heir claiming by different 
ancestor.] —- An estoppel which accrues by admit- 
tance of record, shall not conclude the heir who 
claims not the right by the same ancestor ; other- 
wise of estoppels which stand upon recompense.— 
SyMs’s CASE (1608), $§ Co. Rep. 51a; 77 E. R. 
549; sub nom. GAME v. Syms, Cro. Jac. 217. 
sinnotations :~-Consd. Fowle v. Dogle (1674), Freem. K. B. 

157. Refd. Shipley 's Case (1610), 8 Co. Rep. 134 a. 7 

Oo. 


fa v. ROGERS, 
329, ante. 


357. —— Heir claiming by own purchase.} 
—KEpwarpbs rv. Roakrs, No. 329, ante. 

358, -——- .; A fine differs from the case 
of a surrender ; for that will be good against the 
heir by estoppel, although it passes no estate at 
all; but if a surrender is not good, there will be 
no estoppel, & no estate can pass into the hands of 
the lord (Lorp HarpwickE, G.).—TAYLOR v. 
ee a (1749), 1 Ves. Sen. 229; 27 KE. R. 999, 


aol 





--«--+ Goodtitie v. Morse (1789), 3 Term Rep. 
Consd. Compton v. Collinson (1790), 1 Hy. Bl. 334. 

359. Heir surviving ancestor.} -— CGoop- 
TITLE v. Morse, No. 1028, post. 

360. -—_~— Appearance by heir as one of 
next of kin.]—The fact that the validity of a 
will of real & personal estate executed since the 
passing of Wills Act, 1837 (c. 26) has been 
established before the Judicial Committee as 
regards the personal estate, in a proceeding to 
which the heir-at-law was a party in another 
capacity, docs not take away his right to an issue 
devisavit vel nou.--STACKY v. SPRATLEY (1858), 
2 De G. & J. 94; 271. J. Ch. 725; 5 Jur. N.S. 
283 44K. R. 923, L. J. 5 subsequent proceedings 
(1859), 4 De G. & J. 199, L. TJ. 


Annotation :-—Mentd. Ie Somers, § : : 
(1900), 44 Sol. Jo. 551. poe ener ee 


. —~-~-]—Where the same person was 
a legatce & devisee under a will, & propounded 
the will in her character of legatec only, the ct. 





Roxburgh 








way over the said lands.—BONoMALEE 


t to her 
Nag v. KOYLASH CHUNDER DEY (1878), 


) deceased husband a 
widow, in a suit by an alleged re- 


Estorre.. 


allowed her to be cited to see proceedings as 
devisee. 

If parties are before the ct. in a suit, in whatever 
capacity, & take part in the litigation, they are 
bound by the decision in that suit, & the practice 
of issuing a separate citation to parties as heirs-at- 
law who have already appeared as next of kin, is 
a work of supererogation (CRESSWELL, V.).—- 
KMBERLEY v. TREVANION (1860), 4 Sw. & Tr. 
197; 201. 3.P.M.& A. 1423 245.27. 392; 164 
i. R. 1492. 

Annotation :—Apprvd. & Apld. Beardsley v. Beardsley, 

[1899] 1 Q. B. 746. 


382. .|} — Where the heir-at-law of 
testator is made deft., as one of testator’s next 
of kin, in a probate action to establish his will, & 
appears & contests its validity in the action, he 
cannot, afterwards, dispute the validity of the 
will in respect of real estate affected by it, notwith- 
standing that he was not cited to appear in the 
action as hcir-at-law.— BEARDSLEY vt. BEARDSLEY 
[1899/1 Q. B. 746; 68 L. J. Q. B. 2705 80 LL. T 
513; 47 W. RR. 2845 15 TL. R. 1735 43 Sol. Jo. 
225, D. C. 
eneataiion :—Mentd. Ke p. Tweed (1899), 68 L. J. Q. B. 

é . 








363. In law.] — T. having died, leaving J. his 
exor., J., in his capacity of exor., sold the estate 
of T., & received in payment a promissory note, 
in which he induced resp. to join as security 5 at 
the same time giving resp. a written indemnity, 
in his own capacity, against the consequence of 
his so doing. J. died, having appointed 1B. his 
exor., Who also died intestate before the estate 
of J. had been fully administered. Applt. then 
took out administration de bonis non to the estate 
of J., &, afterwards, sued resp. on the promissory 
note for the benefit of the creditors of T. In 
this suit resp. set up the indemnity given him by 
J., but it was held not to be available, & judgment 
was given against him. Resp. then sued applt. on 
the indemnity in a fresh suit, & judgment was given 
in his favour therein :—/Hield: the question was 
not. res judicata by reason of the previous suit, 
for the defence was there held not to be available, 
because pltf. in that suit was suing in a different 
capacity from that in which he was now sued, & 
resp. had not, therefore, been before heard on the 
merits. — HACKING v. LE (1560), 9 W. R. 70. 
Bankrupt & trustee in bankruptcy.|—See 
Bankruptcy, Vol. V., pp. 637, 638, 905, 988, 1017, 
Nos. 5731, 5732, 7428, 8082, 8295. 

364. In estate—-Successive incumbents.] — ]t. 
v. W. DE L. (1364), Y. BK. 38 Edw. 3, p. 3l. 


Annotations :~—~Refd. Beecher’s Case (1608), 8 Co. Rep. 58 a. 
Mentd. Tourson’s Case (1610), 8 Co. ep. 170 a. 


365, ——- Ministers of Scottish church.|-— 
The minister of the parish of B., Scotland, m 1875, 
‘aised an action of augmentation, modification, 
& Jocality, against the heritors. A scheme of 











Hindu = female heir, @ decree fairly & properly 


obtained against her in regard to the 


I. L. R. 4 Cale. 692.—IND. 


c. -]—A mtgee. who has 
purchased at the salo in execution of 
his deerce on the mitge. ix bound by 
an estoppel that would have bound 
his mtgor.—KisHory MonuN Roy vt. 
MAHOMED Mugarrarn HossKIN (1890) 
I. L. R. 18 Cale. 188.—IND. 


d. -———- Company &: shareholder 
-~~A winding-up order made staat 
a@ co., after appearance & contestation 
by it of the petition, is res judicata & 
conclusive against the shareholders.— 
eee Roce ote eon Co. 
; COTT 8), Q. KR. 3£8. Cc, 
432.—CAN. ie aa sa 

e. — Female heir of Hindu & 
reversioner.|—After adopting a son 











versioner to set aside the adoption as 
nade without the authority of the 
husband, alleged in her written state- 
ment & stated in ct. that she had 
anthoricy & that the adoption was 
valid. ‘he suit was dismissed because 
pitf. was found not to be a reversioner. 
Tho widow then brought a suit to 
set aside the adoption as having been 
made without authority & it was held 
that the adoption was valid. In the 
present suit brought by an alleged 
revctsioner against the adopted son :— 
Held; notwithstanding the personal 
estoppel which bound her the widow 
represented the estate on the question 
as to whether the adoption was valid 
within the rule that where the estate 
of a deceased Hindu has vested in a 


estate is, in the absence of fraud or 
collusion, binding on the reversionary 
heir.—HisaL SINGH v. JBALWANT 
ek (1918), I. L. R. 40 AL. 593.— 


f. Testatrix & 
J. boing indebted to pltf. in the sum 
of £360 died intestate. Pitf. having 
sucd his widow as her husband’s 
oxecutrix, she gave a consent for 
Ate dame for the sum & costs. A. 
died. Pltf. brought this action against 
her executors to recover £372, suggest- 
ing a devastavit by A. of her husband’s 
assots :—Hield : tho judgment against 
A. was conclusive as against her to 
show that she then had assets of J. 
to satisfy the amount, a devastuvit 


exccutor,)\-—~ 
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locality was prepared ; D. lodged objection to the 
scheme, in so far as it localled minister’s stipend 
on eighty-one acres of his land, alleging that these 
eighty-one acres were held under titles cum 
decimis inclusis, et nunquam antea separatis, & 
that in respect of certain judicial proceedings in 
1795 & 1807 it was res judicata that these lands 
were so held. The proceedings relicd on were as 
follows: In 1795 the then minister of B. raised 
an action of augmentation, etc., & produced a 
rental of the whole lands in the parish, in which 
he included the eighty-one acres in question as 
liable for teinds. The ancestor of D. ‘' & the 
other heritors’’ lodged a minute stating (inter 
alia), that these eighty-one acres were held cum 
decimis inclusis, & craving that they might be 
struck out of the rental. On Dec. 2, 1795, the 
Teind Ct. pronounced an interlocutor ordering 
them to be struck out. HKectified schemes of 
locality were prepared, & objections lodged by 
other heritors, but the proceedings were not 
carried out to a final decree. In 1807 the same 
minister raised a new action of augmentation, etc., 
which, after certain objections were disposed of, 
proceeded to a final decrce. In none of the 
schemes of locality since 1795 were the eighty-one 
acres included :--dZeld: the plea of res judicata was 
well founded.—-DUNDAS v. WADDELL (1880), 5 
App. Cas. 249, H. L. 

366. --——.J—An incumbent who comes 
into a benefice is a privy in law to the patron who 
appointed him, so as to be entitled to the benefit, 
& subject to the burden, of the same estoppel as 
the patron. R., the incumbent of a living, sent 
in his resignation of the benefice to the bishop, on 
the understanding that the resignation was not to 
be formally accepted, nor the benefice declared 
vacant, until a date agreed upon between himself 
& the bishop. Before this date arrived R. with- 
drew his resignation, but the bishop refused to 
accept the withdrawal, & at the time agreed upon 
declared the benefice vacant, after which the 
patrons appointed another incumbent, who was 
duly instituted & inducted into the benefice. KR. 
brought an action against the bishop to have his 
resignation declared null & void. To this action 
the patrons of the living were parties, & the sole 
question was whether the resignation was effectual, 
& it was decided against kK. that the resignation 
was effectual & complete. R. refused to give up 
the parsonage-house & glebe lands, & in an action 
brought against him by the new incumbent, for 
an injunction to restrain him from continuing in 
wrongful possession of the premises & for trespass, 
It. set up, substantially, the same defence as in 
the former action, naincly, that his resignation was 
not effectual :—Held: as the question of the 
effectuality of the resignation was raised & dis- 
posed of in the former action, to which the patrons 





must be presumed to have been the trust deed of 


committed by her, for which her assets 


| 


adinittedly no quorum of independent 


189 


were parties, & as R. would have been estopped 
from raising that question again in any proceedings 
between himself & the patrons, he was also estopped 
from raising the same question as a defence against 
the incumbent, who, as being a privy in law to the 
patrons, was entitled to take advantage of the 
same estoppel, & such defence should be struck 
out as frivolous & vexatious—MAGRATH t. 
REICHEL (1887), 57 L. T. 850, D. C.3 on appeal, 
47. L. R. 296, C. A. 3 sub nom. REICHEL v. 
MAGRATH (1889), 14 App. Cas. 665, Hi. L. 


Annotations :—Apld. Macdougall v. Knight (1890), 25 
.B.D.1. Refd. Dunlop Pneumatic Tyre Co. v. Rimington 
(1900), 17 Rt. bP. C. 665. Mentd. Barrett v. Day, Day v. 
Foster (1890), 43 Ch. D. 435; Remmington v. Scoles, 
[1897] 2 Ch. 1; Stephenson v. Garnett, [1898] 1 Q. B. 
677; Scott v. Scott, [1912] P. 241; Norman v. Mathews 
(1916), $5 L. J. K. B. 857. 


3867. Sub-tenant.|—CoLLInuwoop & Ram- 
SEY v. SEVERAL DEFENDANTS, No. 330, ante. 

















368. -|}—LLODSON v. WALKER, No. 
352, ante. 

369. ——--.]-—DaArrmoutTH (LADY) v. ROBERTs, 
No. 66, anile. : 

370. .|\—In an action brought by A. & B.. 


for diverting water from their works, it appeared 
that A., when in the sole possession of the same 
works, had brought a former action for a similar 
injury, against the same defts., in which he had 
recovered a verdict & judgment ayainst them; & 
it being proved that A. & B. were now in possession 
of the same works :—Held: (1) this was abundant 
prima facie evidence, that the present pltfs. were 
privy in estate to the former pltf., & the verdict 

& judgment in the former action were admissible 

in evidence against the same defts. in this action ; 

(2) the circumstances of B.’s having been examined 

as a witness in the former action, when he was 

disinterested, did not render such verdict & judg- 
ment inadmissible.--KLAKEMORE tv. GILAMOR- 

GANSHTRE CANAL Co. (1835), 2 Cr. M. & R. 138; 

1 Gale, 78; 5 Tyr. 6038; 4 L. J. Ex. 1465; 150 

E. Rh. 57. 

Annotations :- -Refd. Symons v. Blake (1835), 2 Cr. M. & f. 
416; Christy v. Tancred (1812), 9 M. & W. 438; Hearn 
*. Turner (1846), 2 C. BK. 535; RR. uv. French (1878), 26 
W. R. 437; In the Estate of Crippen, [1911] P. 108. 
Mentd. Beavan v. Cox (1850), 16 L. T. O. S. 65. 





(ce) Persons having Similar Interest. 

371. General rule.}] — Agreement to inclose 
common, parties that have interest in the common 
& not privy to the agreement shall not be bound.-- - 
THIRVETON v. COLLYER (1665), 1 Cas. in Ch. 48 ; 
1 Eq. Cas. Abr. 104; 22 E. R. 6883 sub nom. 
ANON., Nels. 70; 3 Rep. Ch. 13, L. C. 

372. ———.] — SPENCER v. WILLIAMS, No. 336, 
ante. 

373. Judgment recovered against executors— 
Executors also trustees of real estate--Whether 
conclusive as against parties interested in real 


1895. There was valid pledge of the whiskey, but was 


entitled to a valid lien on the de- 


in hor exors.’ hands were answerable.— 
ENNIS v. Rocirrorb (18814), 14 L. R. 
Jr. 285,.—IR. 

g. - -- Debenturc holder & trus- 
tees for debenture holders.|}—By a 
deed executed in 1895, property of a 
cu. Was conveyed to trustees for the 
holders of secoud debentures to be 
thereafter issued. TMhe arts. of assocn. 
of the co. provided that mo director 
should vote in respect of any matter 
in which he was individually interested, 
the quorum of directors being fixed 
ut two. D., a director of the co., 
udvaueced mnonecys to the co. on the 
sucurity of manufactured whiskey of 
the co. & also upon second debentures 
issued to him by the co. in 1903, but 
forming part of the series secured by 


directors present at the meeting which 
purported to authorise the issue of 
these debentures to DPD. The present 
action was instituted in 1905 by pltf. 
on behalf of himself & all other holders 
of first debentures claiming a declara- 
tion that certain first mortgage 
debentures were well charged on the 
property of the co., & a liquidator was 
subsequently appointed. Jn 1909 D. 
instituted an action for a declaration 
as to his rights against the co. in 
liquidation & the trustees for the 
second debenture-holders. The latter 
dofts. delivered no defence, & D. 
obtained judgment against thein by 
default. Ds action subsequently re- 
sulted in a declaration by the House of 
Lords that D. was not entitled to a 


bentures for the ainount of his advances 
to the extent of the property compriscd 
in tho trust deed. On the hearing 
of & meclnorandum from the chicf 
clerk in the present action :—Held : 
C., R., & G., as representing the holders 
of valid sccond debentures issued by 
the co. in 1895, were sufficiently 
represented by the trustees for the 
second debenture-holders in the action 
brought by D. against the co. & the 
said trustees, & the order of the House 
of Lords in the latter action operated 
as an estoppel so as to preclude 
C., R., & G. from relying in the present 
action on the invalidity in the creation 
of 1D.’s dcebentures.—Cox v. DUBLIN 
Crry DISTILLERY Co., LTp. (No. 3), 
1917) 1 1. 2. 203, 208.—IR. 


190 
Sect. 3.—Effect of res judicata: Sub-sect. |, C.. {c); 


estate.|—In a creditor's suit for administration 
of the real & personal estate of testator :—Held : 
a judgment recovered against the exors., who were 
also trustees of the real estate, was primd facie 
evidence of a dcbt as against the persons interested 
in the real estate, but they were at liberty to 
adduce rebutting evidence.—HARVEY v. WILDE 
(1872), L. R. 14 Eq. 438; 41 L. J. Ch. 6985 27 
i. Te 47l. 





(d) Members of Class. 


374. General rule.|—Where a general right is 
fairly contested & established against a repre- 
sentative class, parties not actually parties are 
still bound by representation, so far as the general 
right is tried & established. Pitts. filed a state- 
ment of claim, secking to carry out against deft. 
n decree establishing a general right of common. 
Deft. demurred on the grounds, first, that he was 
no party to the original suit, & therefore not bound 
by the decree; & secondly, that under an Act 
of Parliament plitfs. were prohibited from taking 
proceedings, except such as were supplemental to 
the original suit, the decree in which they sought 
to enforce, without the leave of a certain body, 
& that they did not state that they had obtained 
such leave :-—Held: (1) dett. was bound by the 
decree, so far as it established a gencral right of 
common ; (2) the proceedings being original & not 
supplemental, the demurrer must be allowed on the 
second ground, with liberty for pltfs. to amend by 
obtaining leave, & in case they obtained such Icave, 
the costs of the demurrer should be reserved. — 
LONDON (CITY) SEWERS CoMRS. v. GELLATLY (1876). 
3 Ch. D. 610; 45 L. J. Ch. 788; 24 W. RB. 1059. 
Annotations :—As to (1) Consd. Conyboare v. Lewis (1883), 

48 L. ‘l. 527. Refd. McHenry v. Lewis (1882), 21 Ch. D. 

202; Markt v. Kuight S.S. Co., Salo & Fraza v. Knight 

S.S. Co., [1910] 2 K. B. 1021. Generally, Mentd. Tem- 

perton v. Russell (1893), 9 I. L. 1. 298; Taff Vale Ry. v. 

Amalgamated Soc. of Railway Servants, [1901] A. C. 426. 

375. ~ Member having independent right.|— 
(1) A person not a party to an action or suinmons, 
nor technically bound by the judgment, but 
fully cognisant of the proceedings, who stands by 
& deliberately takes the benefit of a decision on 
the construction of a will under which a particular 
fund is distributed, is estopped by his conduct, 
where the circumstances are identical, from re- 
opening any of the questions covered by the former 
judgment by means of a fresh action or summons 
relating to another fund under the same _ will, 
though claiming in respect of a different interest. 

(2) An order appointing some one to represent 
a class, such as next of kin, is not binding on one 
of the next of kin who has a distinct & independent 
interest in another capacity.—Re LART, WILKINSON 
v. BLADES, [1896] 2 Ch. 788; 65 L. J. Ch. 8416; 
75 L. T.175; 45 W. R. 273 40 Sol. Jo. 653. 
Annotation :—As to (1) Refd. Re King, Jackson v. A.-G., 

(1917) 2 Ch. 420. 

376. Miners of parish.|—Decree that all miners 
within the parish of J). as well for the time being 
as to come shall pay to the vicar for tithe the 
tenth dish of lead ore cleaned :—Ileld: all miners 
within the parish were within the decree, though 
not parties to the decree, nor claiming in privity 
under any that were.—Brown v. Booru (1690), 
: Eq. Cas. Abr. 164, pl. 5; 2 Vern. 184; 21 EK. R. 

60. 
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removal 


374 i. General rule.}—If an 
popularis baving for 


actio 
its object the 


of obstructions 
alleged public road, is properly carried 
to a decision by pursuers entitled to 
sue as members of the public, that 


ESTOPPEL. 


377. Tenants of manor.|—BRoOwN v. HOWARD 
(1701), 1 Eq. Cas. Abr. 163; 21 E. R. 960. 


Annotation :—Mentd. York Corpn. v. Pilkington (1737), 
Weat temp. Hard. 293. 


378. Inhabitants of town—Judgment establish- 
ing custom.]—A decree had established a custom 
that all the inhabitants of M. should send their 
corn which was to be spent in their houses to be 
ground at pltf.’s mills :—Held: the decree bound 
all persons under the same description with the 
original defts.—MANCHESTER MiILis CAsE (1757), 
1 Doug. K. B. 222, n.; 99 BH. BR. 1465. 


(e) Trustee and Cestui que trust. 


See, generally, EXEcuTORS; Trusts & TRUSTEES. 

379. Action by husband & wife jointly— 
Against trustees of father’s will—Judgment by 
wife against husband—For specific performance of 
agreement by husband to settle share under father’s 
will.|—In Feb. 1881, Mrs. N. by her next friend 
brought an action against her husband for 
specific performance of an ante-nuptial agreement 
to settle on her a share of property given to 
her by her father’s will. In Mar. of the same 
year the husband brought an action in his own & 
his wife’s name against the trustees of her father’s 
will for an account of the said share. The trustees 
in their defence pleaded that pltf.’s right to an 
account depended upon the facts which were in 
issue in the first action. Before the hearing of 
the second action judgment was delivered in the 
first action establishing Mrs. N.’s right to a specific 
performance of the agreement to settle :—Held: 
(1) the second action must be regarded as that 
of the husband alone, & the judgment against him 
in the first action was an estoppel in fact to his 
setting up any right to an account of the share 
which that judgment had decided did not belong 
to him; (2) the pleading of the pendency of the 
action prevented any failure of the estoppel from 
the judgment not having been pleaded.—Re 
DEFRIES, NORTON (OR NORDON) v. Levy (1883), 
48 1. T. 703; 31 W. 1. 720. 

380. Action by trustee not in fact representing 
beneficiaries—R. S. C., Ord. 16, r. 8.;—In 118, 
C., an exor. & trustee, who bore the same names as 
his father, testator, who had died in 1908, 
mortgaged to deft. co., for his own purposes & 
without the knowledge of his mother who was his 
co-exor. & co-trustec, leasehold houses which 
had been assigned in 1907 to testator by whom 
the leases, or an attested copy, & the assignments 
had been registered at the Land Registry, & they 
bore a red ink indorsement to that effect. The 
exors. had also been registered as proprietors of 
the houses in question & were described in the 
register as ‘‘ exors.’”’ of testator. When obtaining 
the loan ©. produced the documents which his 
father had registered but did not produce the 
probate of his father’s will or the land certificates, 
& fraudulently represented himself to be the 
person to whom the leases had been assigned. 
The co. advanced the money to C. without inspect- 
ing the register, believing that he was the absolute 
owner of the leascholds, & in executing the mtges. 
C. in fact personated his father. Upon the 
instalments falling into arrear the co. made in- 
quiries of ©. & obtained the land certificates 
from him, & discovered that he was one of two 
exors. & had personated his father, but he assured 
the co. that the money was borrowed for exorship. 


from an decision will be rea judicata against all 
other members of the public.—Porren 
v. HAMILTON (1870), Macph. Ct. of 


Sess.) 1064; 42 Se. Jur. 625.-—SCOT. 
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purposes. The co. then commenced foreclosure | 
proceedings against the exors., C. & his mother, 
for whom C., without her authority, entered an 
appearance. The statement of claim alleged that 
the mtge. money had been raised by the exors. 
for exorship. purposes & had been duly executed 
by ©. as exor. & with the knowledge & consent 
of his mother, & alternatively that the two exors. 
had been guilty of fraud. No defence was 
delivered & the subsequent proceedings were 
served aot an address for service given by C., 
which was not the address of his mother’s residence, 
& she did not have any actual cognisance of them. 
The co. obtained judgment, &, after the order for 
foreclosure absolute was made, the co. was entered 
on the and Register as proprietor of the lease- 
holds in question, & put the property up for sale. 
The children of the testator, other than U., who, 
subject to their mother’s life interest, were, with 
C., the ultimate beneficiaries under testator’s will, 
then commenced this action for a declaration that 
the mtges. & foreclosure order were invalid as 
against thein. New trustees of the will had been 
appointed before the trial of the action & were 
co-pltfs. Held: pltf. beneficiaries were not 
in fact represented by the exors. in the foreclosure 
action & were not bound by the judgment therein 
or, by virtue of Rt. S. C., Ord. 16, r. 8, estopped 
from establishing their rights. 

R. 8. C., Ord. 16, r. 8, applies where the exor. or 
trustee in fact represents the beneficiaries whose 
interests if is his duty to protect, but does not 
apply where the beneficiaries have solid grounds 
for impeaching a transaction between a fraudu- 
lent exor. or trustee & pltf.-—Re Dr Lxyzuw, 
JAKENS v. CENTRAL ADVANCE & DISCOUNT CORPN., 
{1922} 2 Ch. 540; 91 UL. J. Ch. 617; 127 L. 1. 
350. 

(f) The Crown. 


See Constitutional Law, Vol. XI., p. 529, 
No. 337. 


(g) Strangers. 


381. General rule.|—It is against tle course of 
law, that any judgment, decree, or proceeding 
betwixt other parties should bind the witness of 
or in any way conclude, a third person (Norru, 
L.C.J.)---BARNARDISTON v. SOAME (1676), 6 
State Tr. 1063 ; sub nom. SOAMES v. BARNARDISTON, 
Freem. K. B. 480; 89 E.R. 321, Ex. Ch.; affd. 
(1689), 6 State Tr. 1117, H. L. 

Annotations :-—Refd. Kendall v. John (1708), Fortes. Rep. 

104. Mentd. Onslowo’s Case (1681), 2 Vont. 37: Prideaux 

v. Morice (1700), 1 Lut. 82; Ashby v. White (1703), 2 

Ld. Raym. 938; Ford v, Tilly (1706), 2 Salk. 653: Mus- 

grave v, Novinson ee 2 Ld. Raym. 1358: Myddelton 

v. Wynn (1746), Willes. 597 ; Stockdale v. Hansard (1839), 

9 Ad. & El. 1; Bradlaugh v. Gossett (1884), 50 L. T. 620 ; 

Everett v. Griffiths, (1920) 3 K. B. 163. 

382. \-~A bkpt. having obtained his 
certificate under a joint commission issued against 
him & others, is not estopped when suing a stranger 
in trover from controverting the validity of the 
commission, or from taking advantage of its 
illegality as against such stranger, between whom 
& pitf. there is no reciprocity.—Burts v. BILKE 
(1817), 4 Price, 240; 146 WW. RR. 452. 

Annotations :—Mentd. Till v. Wilson (1828), 7 B. & C. 684; 

Fowler v. Coster (1830), 10 B. & C. 427. 

383. -|—By a decree in Jan. 1853, inquiries 
as to the heir-at-law & next of kin were directed 
to the chief clerk in Chambers; & notice for the 
first time was ordered to be given to the A.-G., 
who afterwards attended in Chambers. By 
another decree of June, 1853, when the A.-G. 
was present, it was ordered that the accounts should 
be taken, & that the testatrix’s personal estate not 
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specifically bequeathed should be applied in 
payment of her debts & funeral expenses in due 
course, & then in payment of legacies. The chief 
clerk’s certificate of Dec. 1853 certified, amongst 
other things, that all the pecuniary legacies given 
by the testatrix’s will, which were payable at her 
death, had been paid, & were allowed in the account 
of personal estate. 

It being found afterwards that the legacies were 
a charge on both the real & personal estate :— 
Held: the A.-G. was not bound by the decree of 
1853, & by the certificate which followed.— 
CRADOCK v. OWEN (1854), 2 Sm. & G. 241 5 2 Eq. 
Rep. 381; 23 L. T. 0. S. 19; 2 W. RB. 319; 65 
E. R. 382. 


Annotations :—Mentd. Re Higginson & Dean, Er p. A.-G., 
if Re Bond, Panes v. A.-G. (1900), 





(1899] 1 Q. B. 325; 
82 L. T. 612. 
384. .|\—As a general rule, where one 


person’s goods are lawfully seized for another's 
debt, the owner of the goods is entitled to redeem 
them, & to be reimbursed by the debtor against 
the money paid to redeem them, &, in the event 
of the goods being sold to satisfy the debt, the 
owner is entitled to recover the value of them from 
the debtor; & the right to indemnity evists although 
there may be no agreement to indemnify, & 
although there may be in that sense no privity 
between the owner of the goods & the debtor. 
Deft. bought the business of an ironmonger In 
his own name for his two sons; he paid the 
greater part of the purchase-money. The banking 
account of the business was kept by him, & he 
drew the cheques on that account. A society 
having obtained judgment in an action against 
deft., certain goods of his sons were seized by 
the sheriff; the sons claimed the goods; but 
upon an interpleader summons taken out by the 
sheriff, the claim of the sons was barred, & the 
goods were sold. They realised £1,300, & this sum 
was paid into ct. in the action by the society 
against deft. as a security for what might be found 
due to the society from deft. upon taking certain 
accounts. Deft.’s sons were afterwards adjudi- 
cated bkpts., & pltf. was appointed their trustec. 
The defendant agreed with the plaintiff that, in 
consideration of his sons’ goods having been seized 
& sold on behalf of the society in respect of an 
alleged claim against him, he would pay £300 per 
annum to pltf. until he should have paid a sufficient 
sum to pay the trade creditors of his sons in full. 
Pitf. having brought the present action to recover 
£1,200 due by virtue of the above-mentioned 
agreement, or in the alternative £1,300, the value 
of the goods seized: — Held: even if deft.’s 
express promise to pay £1,200 was not legally 
binding upon him, nevertheless the action was 
maintainable, for although the decision upon the 
interpleader summons did not estop deft. from 
showing that the seizure by the sheriff was unlaw- 
ful, nevertheless he had by his conduct led to the 
scizure, & the goods of his sons had been legally 
taken for his debt, & deft., therefore, was bound 
to indemnify his sons, & pltf., as their trustee in 
bkpcy., was entitled to have judgment entered 
for him for the sum of £1,200, which he was willing 
to accept instead of £1,300, the value of the goods 
seized. 

In order to bring the case within the general 
principle, it is necessary that the goods seized shall 
have been lawfully seized. In this case, it has been 
decided between the owners of the goods seized, 
1.€. the sons, & the sheriff seizing them, that the 
goods were rightfully seized; & although deft. 
is not estopped by this decision, & is at liberty, 
if le can, to show that the seizure was one 
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which the sheriff was not justified in making, he 
has not done so (JanpLEY, L.J.).—HEDMUNDs v. 
WALLINGFORD (1885), 14 Q. B. D. 811; 54 
L. J. Q. B. 305; 52 L. T. 720; 49 J. P. 549; 
33 W. R. 647, 0. A. 

Annotations :—Mentd. The Orehis (1890), 15 P. D. 38; Re 

Button, kx p. Haviside, [1907] 2 K. B. 180. 

385. .|— Pitf. in an action to recover 
possession of certain land alleged that though the 
legal estate was outstanding in a third person, 
he had the equitable title to possession by reason 
of an agreement with the owner of the legal estate 
for the sale of the land to him. It was alleged that 
the equitable title was in other persons who were 
not parties to the action. The owner of the legal 
estate was not a party to the action :—Held: 
under the circumstances pltf. could not maintain 
the action. 

It is true that D. was a witness in the action, 
but he is not estopped against anybody by what 
he has sworn; so that his being a witness is not 
equivalent to his being a party to the cause, & 
he might claim—I do not at all say that he would 
do so—the property himsclf, notwithstanding 
that he had sworn that it was not his. That is the 
reason why the mere fact of his being a witness is 
not cquivalent to his being a party to the cause 
(Lorn EsHEer, M.R..).— ALLEN v. Woops (1893), 68 
L.T.148; 4R.249,C. A. 
een aen :—Mentd. Matthewsv. Usher (1899), 68 L.J.Q. B. 





386. Judgment in personam — Suit for fore- 
closure.|—-A. mtgee. of part of an estate in Ireland, 
filed his bill of foreclosure in the Ct. of Ch. in 
Kngland, & obtained the usual decree. A mtgee. 
of other part of the same estate filed his bill of 
foreclosure in the Ct. of Ch. in Ireland; & on 
hearing this cause, deft.’s counsel desired that the 
decree of the Ct. of Ch. in England might be 
read, to the intent that the decree of the Ct. of 
Ch. in Ireland might be made agreeable thereto :— 
Ilcld: this request would be refused, because 
present pltf., though deft. in the former cause, was 
not brought to heating in that cause, & was, 
consequently, no party to the decree.-- KVERARD 
v. ASTON (1717), 3 Bro. Parl. Cas. 561; 1 E.R. 
1498, He La. 

387, ———.}—PItf. produced the record of the 
verdict & judgment in the former cause to show 
his exclusive right. The evidence was objected 
to because the former action & this were not. 
causes between the same parties:—/Teld: the 
record in the former cause though admissible 
evidence, was not conclusive.—KINNERSLEY 1. 
ORPE (1780), 2 Doug. K. B. 517; 99 I. R. 330. 
Annotations :— Expld. Outram v. Morewood (1803), 3 East 

$46. Refd. Doo d. Foster vr. Derby (1834), 1Ad. & Kd. 

7833 Simpson v, Pickering (1834), J Cr. M. & Lt. 527; 

Wenman v. Mackenzie (1855), 5 BE. & B. 447. 

388. ---— That money in hands of A. belonged 
to B.-Action by C. claiming same money.|—'The 
judgment of one ct. of law, deciding that money 
in the hands of A., is the property of B., is no bar 
to an action in another ct. by (., against. A.. 
claiming the same moncy as. (.'s propert y.— 
NATHAN tv. GILES (1811), 5 Taunt. 508 ; 
ae 808 5 sub vom. GILES v. NATHAN, 1 Marsh. 

, LO :—_ spn * rle 5 ah 
GN ee ev. Ogle (1815), 6 Taunt. 

4 Exch. 82. 

389. —- Froceedings in Exchequer for breach 
of revenue laws—--Conviction for penalties.|—Ilanr 
v. MSNAmana, No. 150, ante. 

390. --——- In action of trespass for taking ship—. 
Action for tolls—-Admissibility of judgment to 
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prove existence of port.|--- Pitf. claimed tolls 
throughout the port of Padstow :—Held: (1) a 
record of K. B. of 7 Ric. 2, of a cause removed by 
certiorari from the maritime ct. of Aldestowe, 
would be receivable in evidence for pltf., although 
that cause was trespass for taking a ship, & the 
present pltf. & deft. did not claim under cither 
of the partics to it ; (2) evidence would be allowed 
to be given by the witness who produced it, that 
he had ascertained from records that Aldestowe 
& Padstow were different names for the same place. 
--- BRUNE v. THOMPSON (1841), Car. & M. 34, N. P. 

, 391. That land disgavelled.}—-(1) In 
ejectment for lands in Kent, pltf.’s case depended 
upon showing that the lands in question had 
been disgavelled by a private Act, which was 
alleged to have been passed in 2 & 3 Edw. 6. The 
Act, after proper search, could not be found. As 
secondary evidence of its contents, there was 
produced an office copy of a special verdict 
returned upon the trail of a feigned issue in 13 & 14 
Car. 2, wherein the Jury found that at a Parlia- 
ment, etc., holden, etc., it was enacted, etc., in 
these words following to wit, etc. ; the Act was then 
set out, whereby certain lands in Kent, including 
some held by one W. were disgavelled. There 
was evidence to identify the lands in question with 
those held by a person of that name at the time 
the Act was stated to have passed :—Held: the 
special verdict, being res inter alios acta, was not 
admissible per se, & it was not receivable as con- 
taining an authenticated copy of the Act, inasmuch 
as it was strictly the finding of a matter of fact, 
not professing to set forth a cony of the Act 
accordingly to its tenor, nor stating the title of the 
Act, so as to identify it with the lost Act. 

(2) In order to show that the Act in question 
had been passed, a calendar was putin, purporting 
to contain sixty titles of Acts passed in 2 & 3 

“dw. 6, of which that which was number 40, 
purported to be ‘* An Act. for disgavelling lands 
in Kent.” It was proved to be the practice to 
enter upon this calendar, Acts of Parliament with 
their respective numbers, as soon as they received 
the royal assent. The carlicer part of this calendar 
was made in 1610 :-~—Qu.: whether this calendar 
was admissible— Dorm d. BAcoNn «7. BRYDGES 
(LADY) (1843), 6 Man. & G. 282; 7 Scott, N. R. 
goo) 30: daewieG. P2008 Td Oe 8. 338 7 
J.P. 7245; 134 Ie. R. 900. 

392. Contract of indemnity.}—A. had 
guaranteed the payment to B. of two bills of 
exchange accepted by ©. C. afterwards handed 
over the amount of the bills to B.A fiat having 
issued against C., his assignee, in an action for 
money had & received, recovered the money back 
from B., as having been paid by way of fraudulent 
preference. In an action by B. against A. upon 
the guarantee, A. pleaded that (. had paid, & B. 
had received, the money in satisfaction of the bills, 
which allegation was traversed by the replication : 
—Held: (1) the payment did not amount to a 
payment in satisfaction ; (2) KB. might prove the 
facts under the above replication ; (3) the verdict 
& judgment in the action by the assignees against 
B., although evidence to explain the transaction, 
was not conclusive against A., that the money had 
been received by B. to the use of the assignees.-—- 
PRITCHARD v. HITCHCOCK (1843), 6 Man. & G. 
151; 6 Scott, N. R. 851; 12 1. J.C. PP. 322; 134 
E.R. 844. 


—As lo (1) Refd. Petty ». Cooke (1871), L. R. 
6 Q. 8B. 790. 48 to (3) Reld. Newington v. Levy (1870), 
LL R56 CG PP. 607.) Generally, Mentd. Aiken v. Short 
(1856), 1 Tf. & N. 230. 


393. ——- -———..]--- In debt, by A. against B. 
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on a bond entered into jointly & severally by B. & 
CO. to A. in the penal sum of £5,000, the condition, 
set out on oyer, after reciting that C. had been 
appointed collector of taxes, & that A. had con- 
sented to become one of his sureties, was stated 
to be that B. & C. should keep harmless & indemnify 
A. from & against all costs, charges, etc., which 
he should incur in consequence of his becoming 
such surety. 3B. pleaded, that A. had not, at any 
time since the making of the bond, been in anywise 
damnified by reason or means of any matter, cause, 
or thing in the condition mentioned. To this plea 
A. replied, that GC. continued collector until, etc. ; 
that, during the said time that C. continued such 
collector, & after the making of the bond, ectc., 
there came to the hands of C., as such collector, 
‘‘ divers large sums of money, amounting in the 
whole to a large sum of money, exceeding £500, 
to wit, £2,006 7s. 10d.’’; & that C. did not pay 
over the same, or any part thereof to the receiver- 
general: & A., for assigning a breach of the con- 
dition of the bond, said, that, by reason of such 
default, he was called upon by the receiver-general, 
& forced & compelled to pay, & did pay to the 
receiver-general a large sum of money, to wit, 
£500, parcel of the moneys so received by C. as 
such collector, etc. To this B. rejoined, that A. 
was not forced or obliged to pay the said sum of 
money in the replication in that behalf mentioned, 
or any part thereof, in manner & form as alleged : 
—Held: (1) by this rejoinder, the receipt of £500 
by C. was not admitted, &, in the absence of 
evidence to show that some money had been 
received by C., nominal damages only could be 
assessed on the breach assigned; (2) the mere 
production of a judgment signed against A., 
under a judge’s order, for £500. at the suit of the 
receiver-general, was not evidence of the amount 
of the damage sustained by A. in consequence of his 
suretyship.— KING v. NORMAN (1847), 4 C. B. 884 ; 
TL. J.C. P. 23; 91. T. O. 8. 483; 11 Jur. 824 ; 
136 KE. RR. 757. 


Annotation :—Generally, Mentd. Harcourt v. Wyman (1849), 
3 Exch, 817. 


394. -|—In a suit, etc., by a husband for 
a divorce by reason of adultery the husband 
pleaded & proved that he had obtained a verdict 
for £500 damages for criminal conversation against 
the co-respondent :—Held: such verdict could 
not be considered to furnish any confirmation or 
corroboration of the charge of adultery as the wife 
was no party to the proceedings at common law, 
which were, as regarded the suit for divorce, res 
inter alios acta.—EVANS v. EVANS (1844), 1 Rob. 
Eccl. 165; 3 Notes of Cases, 416; 8 Jur. 1055 ; 
163 E. R. 1000. 


Annotations :—Refd. Jonkyn v. Jenkyn (1856); Doa. & Sw. 
268. Mentd. Curtis v. Ourtis (1846), 5 Moo. P. CG. C, 
252; Simmons v. Simmons (1848), 1 Rob. Eccl. 566; 
Taylor v. Taylor (1848), 6 Notes of Cases, 558; Hart 
v. fart (1855), 2 Kee. & Ad. 193; Davidson v. Davidson 
(1856), Dea. & Sw. 132; Burder v. O’Neill (1863), 2 New 


Rep. 551. 

395. -|— Testator, in 1807, executed a 
deed of tailzie of his Scottish estates, limiting the 
same to various relatives, with clauses rendering 
the estates of the successive heirs substitute 
inalienable. In 1808, testator devised his English 
estates to three trustees in strict settlement, & 
gave them his residuary personal estate in trust, 
to lay out the same in the purchase of estates in 
Kngland or Scotland, & to settle the purchased 
Iinglish estates to the uses contained in his will, 
& the purchased Scottish estates to the uses 
expressed in the deed otf tailzie. By the will, 
power was given to the person entitled to the actual 
possession of the devised estates to appoint new 
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trustees, on any of the trustees dying or declining 
to act. Testator died in 1812. On the death of 
D. the first party beneficially interested in the 
estates, there was a very large residuary personal 
estate, & he was succeeded in the estates by his 
son J., the heir substitute in possession under the 
deed, & tenant in tail under the will. <A very 
considerable part of the residuary personal estate 
was invested by the trustees in the purchase of 
Scottish estates, & a small part only in the purchase 
of English estates, & these estates were respectively 
settled to the uses expressed in the deed & will, 
The trustees having died, & the representative 
of the last surviving trustee desiring to be dis- 
charged, a bill was filed in 1833 by the next friend 
of J., an infant, complaining that the trusts had 
not been properly exccuted, & amongst other 
things, seeking the appointment of new trustees, & 
a declaration of the ct. that the residue of the 
personal estate ought to be invested in the pur- 
chase of real estates in England. The earliest 
of the heirs substitute after J. interested in the 
estates were not parties to the suit, though others 
more remotely interested therein were, as also 
the representative of the last surviving trustec. A 
decree was made in 1833, whereby a reference was 
directed for the appointment of new trustees, 
& it was declared that the personal estate remain- 
ing uninvested ought to be invested in the purchase 
of real estates in England. J., having attained 
his majority in 1836, executed a disentailing deed, 
& shortly afterwards the uninvested personal 
estate was ordered to be transferred to him. He 
died in 1840 without issue. In 1841, a bill was 
filed by F., the next substitute heir in possession 
under the Scotch deed of tailzie, praying that the 
decrees & proceedings in the suit instituted on 
behalf of J. might be declared irregular, & that 
pltf. might be relieved therefrom :—Held: EF. was 
not bound by the decree in the suit of J.—ForRDYCE 
v. BrinGEs (1848), 2 Ph. 497; 2 Coop. temp. Cott. 
3243; 17 L. J. Ch. 185; 41 E. R. 1035. 
Annotations :—Mentd. Brasscy v. Chalmers, 

Holme (1853), 4 De G. M. & G. 528; Watlington v. 

Waldron (1853), 4 De G. M. & G. 259; Fletcher v. Moore 

(1857), 29 L. T. O. S. 173; Salusbury v. Denton (1857), 

3K. & J. 529. 

396. Salvage award by cinque port salvage 
commissioners—-Action in Admiralty Court.]— 
Salvage services had been rendered to a vessel by 
several sets of salvors off Ramsgate. The owners 
of the vessel summoned a meeting of the comrs. of 
salvage for the cinque ports to adjudicate the 
matter. No notice of the intended meeting was 
given to any of the salvors, & it was proved that 
it was not usual to give any such notice. At the 
meeting of the comrs. one set of salvors was 
unrepresented, but it was proved that they were 
aware of the meeting, & were at hand. The 
comrs. made an award upon the whole matter. 
The salvors so unrepresented refused to accept 
their share of the money awarded, & brought 
their action in the Admlty. Ct. :—Held: the award 
was no har to the action, pltfs. not having been 
parties to the first decision——THE ELise (1859), 
Sw. 436. 

397. Obtained by puisne incumbrancer— 
Action by prior incumbrancer.]—(1) A mtgee. of a 
devisee filed a bill to enforce his security, & 
obtained a decree containing an inquiry as to the 
incumbrances on the estate. Immediately after- 
wards a legatee, whose legacy was charged on the 
estate & had priority over the mtge., filed his bill 
to have the legacy raised :—Held: the decree in 
the other suit was no bar to his proceeding with 
his suit, for a prior incumbrancer was not bound 
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to go in under a decree obtained by a puisne 
incumbrancer, but was at liberty to institute a 
suit of his own. 

(2) Testator in 1815 devised an estate to A. for 
life, remainder to his sons successively in tail, 
remainder to B. in tail, & in 1818 made another 
will, devising the estate to A. for life, remainder 
to his sons successively in tail, remainder to C, in 
tail :--Hcld: a decree establishing the will of 
1818, made in a suit to which B. was not a party, 
but A. & his first son were parties, as representing 
the inheritance, was not binding as between B. & 
C.—ARNOLD v. BAINBRIGGE (1860), 2 De G. F. & J. 
92; 45 2. R. 557, L. JJ. 

398. —_— Subsequent petition under Legiti- 
macy Declaration Act, 1858 (c. sa aden 
General necessary respondent.|——(1) In a petition 
under the above Act, the citation of parties, 
between whom & petitioner there already exists a 
judgment of a ct. of competent jurisdiction upon 
the subject now in suit, does not afford ground for 
a plea of res judicata. The A.-G. is by the Act a 
necessary resp.; the ct. is bound therefore to 
decide the personal question of status as between 
the Crown & petitioner. The intention of sect. 10 
is not to prevent the ct. pronouncing a decree 
which may militate against former judgments, but 
to protect former judgments against its operation. 

(2) The commencement of the controversy, & 
not of the situation from which it springs, is the 
commencement of the lis mola, & terminates the 
admissibility of family dcclarations. A declara- 
tion made expressly with a view to a probable 
future contest is admissible quantum valeat. Not 
so, however, when made in a prior cause on the 
same subject matter. <A prior cause carried on 
between the same parties will not be a lis so as to 
exclude declarations, unless the very point subse- 
quently in dispute upon which it is sought to 
bring such declaration to bar, was then in litigation. 

(3) It is of the very nature & essence of all 
estoppels that they should be reciprocal (WILLIAMS, 
J.).--SHEDDEN v. A.-G. (1860), 2 Sw. & Tr. 170; 

30 L. J. P.M. & A. 217; 3 1. T. 592; 6 Jur. N.S. 
1163; 9 W. BR. 285; 164 E.R. 95s. 

399. .}—- By the law prevailing in Natal, 
the registered title of an innocent purchaser 
clothed with the legal estate, prevails over the 
title of a claimant of a mere equitable estate, 
although such equitable estate may be of priority 
of time. A. purchased from B. lands in the Colony 
of Natal, & registered same. <A. afterwards 
mortgaged the Jands to C., & delivered to him the 
grosse, or copy, of his registered title deed. This 
mtge. was also registered. Default having been 
made in payment of the principal & interest of the 
mtge. money, C. brought a suit in the nature of a 
foreclosure suit, & obtained a provisional sentence, 
by which the same was declared executable in 
satisfaction of the mtge. debt, & the lands attached 
for the amount due upon the mtge. Before any 
sale took place under such attachment, D. & E. 
obtained an interdict from the Supreme Ct. 
against the transfer, on the allegation that pre- 
viously to the sale to A., B. had sold the lands to 
them, & that A. had notice of such previous sale. 
D. & HK. afterwards instituted a suit against A. 
without making ©., the mtgee., a party. The 
object of the suit was to set aside the original sale 
from B. on the ground that the sale & registration 
was a fraudulent transaction between A. & B., & 
D. & If. obtained a judgment, whereby the Su treme 
Ct. adjudged the transfer to A. to be cancelled & 
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setaside. In consequence of the interdict restrain- 
ing the sale, C. instituted a suit against JD. & E. 
& A. to set aside the interdict & enforce the pro- 
visional sentence obtained by him. In this suit 
the only evidence of the alleged fraud between 
A. & B. was the judgment in the suit by D. & E. 
against A. The Supreme Ct. at Natal, acting 
upon that judgment, decreed in favour of D. & F. 
Upon appeal to the Judicial Committee :—Held : 
such judgment would be reversed on the ground 
that the judgment in the suit by D. & Kt. against A. 
was not admissible in evidence, being, so far as 
respected C., res inter alios acta, & binding only 
on the parties to that suit, &, in the absence of 
any evidence of fraud in the original transfer 
between A. & B., the interdict obtained by D. & KE. 
could not be sustained.—NaTAL LAND, ETC., Co. 
v. Goop (1868), . R. 2 P. CO. 12135 5 Moo. P. C. C. 
N.S. 132; 16 W. R. 1086; 16 K. It. 465, P. C. 

400. County court order for delivery of 
possession.|—Hopson v. WALKER, No. 352, ante. 

401. Obtained by plaintiff’s predecessor in 
title.|—In an action for an injunction to restrain 
a@ nuisance caused by a poultry farm & cock- 
crowing, defts. pleaded a previous action against 
them by pltf.’s predecessor in title which was 
compromised & stayed :— Held: (1) there was no 
privity of estate & the action could be maintained ; 
(2) on the facts, there was no actionable nuisance. 
—-Hunt v. Cook (W. L.), Lrp. (1922), 66 Sol. Jo. 
557. 

402. Negativing public right of way.}—A 
verdict against one deft. in trespass upon an issue 
of a justification of a public right of way, negativ- 
ing such right is evidence in trespass for breaking 
& entering the same close against another deft. 
who justified under the same right, & the latter 
cannot show that such verdict was entered upon 
that particular plea by mistake of the officer, 
there having been no evidence given on either side 
in respect of that issue on the former trial, the 
record being conclusive as to the fact of such a 
finding, though not as to the truth of it between 
other parties.— REED v. JACKSON (1801), 1 East, 
355 3; 102 Is. KR. 137, 

Annotations :—Refd. Richards v. Bassett 

657; Brisco tv. Lomax (1838), 8 Ad, & 198; Magrath 

v. Hardy (1838), 4 Bing. N. C. 782; MKvans v. Rocs (1839), 

10 Ad. & Hh 1515 Preston v. Peeke (1858), 27 L. J . B. 

424. Mentd. Davies v. Morgan (1831), 1 Tyr. 457; 

Neill v. Devonshire (1882), 8 App. Cas. 135. 

403. Indictment for obstructing public 
highway.|—A verdict of guilty, & judgment 
thereon, in an indictment for obstructing a public 
highway, cannot be pleaded as an estoppel in an 
action brought by the party convicted against a 
third person for using the way.—-PETRIE v. 
NvuTrauu (1856), 11 Exch. 569; 25 L. J. Ex. 200; 
26 L. T. O. S. 204; 20 J. P. 4393; 4 W. RR. 234; 
156 EK. R. 957. 

Annotation :—Relfd. Caine v. Palace Steam Shipping Co., 

{1907} 1 K. B. 670. 

404. Proceedings in Court of Probate as 
to validity of will—Stranger cognisant of proceed- 
ings having right to intervene.|—A person who is 
not a party to proceedings in the Probate Division 
in which the validity of a will is questioned is 
bound by the result only if he was cognisant of the 
proceedings, & had a right to intervene.-—~Y OUNG 
v. HOLLOWAY, [1895] P. 87; 64 L. J. P. 55; 72 
ie 118; 43 W. R. 429; 117. L. R. 128; 11, 

6. 

Annotation :—Retd. Re Lart, Wilkinson v. Blades, [1896] 

2 Ch. 788. 

405. Proceedings under Workmen’s Compensa- 
tion Act, 1906 (c. 58)—-Claim by workman-——Subse- 
quent claim hy dependants.|—The claim of a 











1830), 10, B. & C. 
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dependant of a workman who died from injury 
by accident is not res judicata, &, therefore, is not 
barred by the fact that a claim by the workman 
in his lifetime had been dismissed on the ground 
that the accident did not arise out of & in the 
course of the employment within above Act, 
sect. 1, sub-sect. 1, inasmuch as the dependant 
has an independent right of action under Sched. I. 
—HARPER v. DICK, KERR & Co. (1921), 90 L. J. 
ae 1313; 124 L. T. 488; 13 B. W. CG. OC. 250, 
—— Generally. ]—See Master & SERVANT. 


D. In What Proceedings Availuble. 


406. Testamentary causes.|—A verdict in an 
action of ejectment cannot be pleaded in a testa- 
mentary causc.——PRICE v. CLARK & PUGH (1795), 
3 Hag. Ecc. 265; 162 HM. R. 1153. 

——-.]—-See, generally, EXECUTORS. 

Bankruptcy proceedings.|—See BANKRUPTCY, 
Vol. IV., pp. 98, 155, 323-327, 344, Nos. 882, 
1457, 1458, 4034-3066, 3230. 

Matrimonial causes.|——Sce HusBAND & WIFE. 

407. Proceedings in Prize.]—-The plea of res 
judicata is available in prize cases if the necessary 
conditions exist; but it cannot be entertained 
unless the record of the act of the ct. on which it 
is founded is forthcoming, or some valid reason is 
given why it cannot be produced.—LARuUE (G.) & 
Co. v. PROCURATOR-GENERAL, THE ANNIE JOHN- 
son (1921), 91 L. J. P. 64; 126 L. T. 614; 15 
Asp. M. L. C. 448, P. C. 

-. }-—See, further, Prizk Law. 


E. Convictions and Orders in Criminal and Quasi- 
Criminal Proceedings. 


408. General rule—Whether conviction or order 
conclusive—Conviction for bigamy.|—I{f a man 
libel in the Spiritual Ct. pro jactitatione maritagii 
after he has been convicted of bigamy in marrying 
the woman against whom he libels, a prohibition 
shall go; for a conviction in a ct. of criminal 
jurisdiction is conclusive evidence of the fact.— 
BOYLE v. BOYLE (1688), Comb. 72; 3 Mod. Rep. 
164; 90 E. R. 350. 

Annotations :—Consd. Wilkinson v. Gordon (1824), 2 Add. 

152. Refd. Crosby v. Leng (1810), 12 Mast, 409. 

409. -}— Qu. : whether if A. 
be convicted of bigainy as by reason of his 
marriage with C., living L. his first wife, it is 
still] not competent to A. on C.’s death to propound 
his interest as the lawful husband of C. in a suit 
touching the administration of her effects; & 
to gucceed in such suit on proof shown, notwith- 
standing his conviction for bigamy. 

A record of conviction is evidence of the same 
fact in a civil cause, only it is not conclusive 
evidence (per CwUR.).—WILKINSON v. GORDON 
(1824), 2 Add. 152; 162 E. R. 250. 

Annotation :—Refd. In the Estate of Crippen, [1911] P. 108. 

410. Order in affiliation proceedings. | 
—An indictment for conspiring to charge a man 
with being the reputed father of a bastard child, 
need not aver that the person charged was not the 
father ; but the order of affiliation while unreversed 
is conclusive evidence of his being the reputed 
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h. General rule — Whether con- 
viction or order conclusive — Con- 
viction for obstructing highway.)— 
Where deft. had been convicted of a 
nuisance in obstructing a certain high- 
ve by a fence, &, after romoval of 
such fence by the sheriff under process, 


replaced it upon the same highway, 
though not in precisely the same line 
as before :—Held: 
viction was conclusive against deft. 
as to the existence of the alleged 
highway, & that he could not again 
Taise tho question of this indictment 
for obstructing the 
—R. v. JACKSON (1876), 40 U. C. lh. 
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father.—R. v. Bresr (1704), as reported in 6 Mod. 

Rep. 185; 2 Ld. Raym. 1167; 87 E. R. 941. 

Annotations :—Mentd. R. v. Kinnersley & Moore (1719), 1 
Stra. 193; R. v. Seward (1834), 1 Ad. & El. 706; O’Con- 
nell vr, R. aia 11 Cl. & Fin. 155; Boots v., Grundy 
(1900), 82 L. T. 769. 

411. -]—In affiliation proceed- 
ings against deft. he appealed to quarter sessions 
against an order of justices adjudging him to be 
the father of A.’s illegitimate child & the ct. of 
quarter sessions quashed the order on the ground 
that he was not the father. Subsequently an 
action for damages for the seduction of A. was 
brought by her mother against deft. :—Held: 
pltf. in an action was not estopped by the decision 
of the ct. of quarter sessions from alleging that 
deft. was the father of the child.— ANDERSON v. 
COoLLINSON, [1901] 2 K. B. 107; 70 L. J. K. B. 
620; 84 L. T. 465; 49 W. R. 623; 17 T. L. R. 
425; 45 Sol. Jo. 447, D. C. 

Affiliation proceedings generally, see BASTARDY, 
Vol. III., pp. 387-407, Nos. 253-405. 

412. Condemnation of vessel.}—In 
trespass against magistrates for taking & detaining 
a vessel, a conviction by defts., under 2 Geo. 3, 
c. 28, no defect appearing on the face of the con- 
viction, is conclusive evidence that the vessel in 
question is a boat within the meaning of the Act, 
& properly condemned.—BRITTAIN v. KINNAIRD 
(1819), 1 Brod. & Bing. 432; 4 Moore, C. P. 50; 
129 kK. R. 789. 

Annotations :—Apld. R. v. Bolton (1841), 1 Q. B. 66; Re 
Clarke (1842), 2 Q. B. 619; Mould v. Williams (1844), 5 
Q. B. 469; IR. v. Hickling (1845), 7 Q. B. 880 > R. v. 
Brakenridge (1884), 48 J. P. 293. Refd. Cloud v. Turfery 
1824), 9 Moore, C. P. 595; Basten v. Carow (1825), 5 

ow. & Ry. K. B. 558; KR. v. Buckinghamshire JJ. 

(1844), 3 Q. B. 800; Allon v. Sharp (1848), 2 Exch. 352 ; 

Lindsay v. Leigh (1848), 12 Jur. 286; Ayrton v. Abbott 

(1849), 14 Q. B. 1; Je Baker (1857), 2 H. & N. 219; 

















Foster v. Dodd (1867), L. R. 3 Q. B. 67; I. v. Farmer, 
[1892] 1 Q. B. 637; Bache v. Billingham (1893), 63 
L.J.M.C. bi; BR. v. Nat Bell Liquors, [1922] 2 A. C. 128. 


Mentd. Wickes v. Clutterbuck (1825), 2 Bing. 483; 
Thompson v. Ingham (1850), 14 Q. B. 710; Usill v. Hales 
(1878), 3C. P. D. 319; Huxley v. West London Extension 
Ry., Hughes v. Merrott, Wood v. Madge (1886), 17 Q. B. D. 
enn Livingstone v. Westminster Corpn., [1904] 2 K. B. 
4143. ——- ———._ Conviction under 2 Geo. 3, 
c. 28.J]—BniTrain v. KINNAIRD, No. 412, ante. 
414, —-— Prison escape.| — Indictment 
under Prison Escape Act, 1742 (c. 31), for deliver- 
ing instruments to a prisoner to facilitate his 
escape from gaol:—Held: (i) if the record of 
the conviction of the prisoner, whose escape was 
to have been effected, was produced by the proper 
officer, no evidence was admissible to dispute 
what it stated, or to show that it had never been 
filed amongst the other records of the county, 
though the indictment referred to it with a prout 
patet as remaining amongst those records ; (2) the 
delivering was within the Act, though the prisoner 
had been pardoned of the offence of which he was 
convicted, on condition of transportation, & a 
party might be convicted though there was no 
evidence that he knew of what specific offence 
the person he assisted had been convicted.— 
SHAW’S CASE (1823), 1 Lew. C. C. 280; Russ. & 
Ry. 526. 
415. Custody of prisoner.]—Return 
to a habeas corpus, by the warden of the Fleet, 
stating that a prisoner was committed to his 











290.—CAN. 


k. Acquittal on charge of fraudu- 
lent conversion of money—Subsequent 
action by Crown—For recovery of same 
money.}—In an action by the Crown 
to recover money received by deft. 
to the use of pltf., a previous acquittal 
of the deft. on a charge of fraudulent 


oO 2 


the former con- 


same highway. 
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Sect. 3.-—Effect of res judicata: Sub-acct. 1, FE.) 


custody “upon the following order,’ & then 
setting out an order purporting to be made by 
the Master of the Rolls. The return, being 
amended, stated that the committal was ‘ by 
an order of the Ct. of Ch., made by II. Lord I.., 
Master of the Rolls, of which the following is a 
copy,” setting it out as before. The order 
stated that, prisoner being brought to the bar of 
the ct. under a commission of rebellion for not 
putting in an answer, & persisting in his contempt, 
it was ordered, on motion by counsel, that he be 
turned over to the Fleet prison, & remain there 
till he had answered, & cleared his contempt, & 
the ct. made further order :—Held: the order 
appearing by this statement of the Master of the 
Rolls to be made in due exercise of his jurisdiction, 
this ct. would not receive affidavits to show that 
the order was made in a private room & not 
in ct. 

When the Master of the Rolls pronounces the 
place at which prisoner comes before him to be the 
bar of his ct., that is an adjudication which we 
must credit, & hold conclusive (LORD DENMAN, 
C.J.).—Re CLARKE (1842), 2 Q. B. 619; 2 Gal. & 
Dav. 780; 11 L. J. Q. B. 75; 6 Jur. 757; 114 
E. R. 243. 


Annotations :-—Mentd. Carus Wilson’s Case (1845), 7 Q. B. 
984; Watson v. Bodell (1845), 14 L. J. Ex. 281 ; Bowdler’s 
Case (1848), 12 Q. B. 612; Re Crawford (1849), 13 Jur. 
955; J?e Dimes (1850), 19 L. J. Q. B. 158. 


416. ——— Boundary of highway.} — By 
34 Geo. 3,c. 64, when the boundary of two parishes 
lay along the centre of a highway, justices were 
empowered, on information of the fact, to summon 
the surveyors of the respective parishes, near the 
parties & their witnesses, & finally determine the 
matter by order, apportioning the highway between 
the parishes for the purpose of repair. Forms of 
information, summons & order were given. 
By an order under this Act, the justices recited 
an information laid before them that one side of 
a certain highway was in, & repairable by, parish 
H. & the other side in, & repairable by, parish 
W., paying an apportionment; that they had 
summoned the surveyors, who attended, & that 
they had examined witnesses; & they ordered 
that the highway should be apportioned between 
H. & W., dividing it by a transverse line. The 
order contained no direct finding that the sides 
of the highway were respectively in H. & W.; 
but the statute form was correctly followed. 
On indictment for non-repair of the part allotted 
to H.:--Held: the justices must be taken to 
have considered the question, whether or not 
part of the highway was in H., & to have decided 
by their order that it was; & the fact could 
not be questioned on trial of an indictment, 
the subject matter being within the jurisdic- 
tion of the justices, & their finding of the fact 
conclusive.—R. v. HICKLING (INHABITANTS) (1845), 
7 Q. B. 880 ; 2 New Sess. Cas. 117; 14 L. J. M. C. 
177; 5L. T. 0.8. 285; 95. P. 820; 9 Jur. 1075; 
1 Cox, C. C. 243; 115 EK. 1. 719. 

Annotations :-—Mentd. lt. v. Perkins (1849), 14 Q. B. 229; 

R. v. Heytesbury (1863), 8 L. T. 315. 

417. Non-repair of highway.] 
Semble : judgment by default upon an indictment 

















conversion of the same money docs 
not afford a defence of res judicata,— 
hg SEERY (1914), 19 C. L. R. 15.— 


1. Acquittal on charge 
slaughter — Subsequent action for 
damages neta party acquitted.j}— 
The acquittal of a locomotive driver 
on a train upon a charge of man- 


of man- 


slaughter for the death of a party, 
on account of whose death an action 
for rari is brought ey 
ministratrix, does not constitute any 
answer to the action.—Ham v. GRAND 
Aye Ry. Co. (1862), 11 C. P, 86.— 


m. Conviction & fine for assault— 
Subsequent action for damages. }— Action 


ESTOPPEL. 


for non-repair of a highway is not conclusive 
evidence against the parish of a liability on their 
part to repair such highway.—R. v. WHITNEY 
(INHABITANTS) (1835), 3 Ad. & El. 69; 4 Nev. & 
M. K. B. 594; 1 Har. & W. 147; 111 E. R. 339 ; 
previous proceedings, 7 C. & I. 208, N. P. 


Annotations :—Refd. R. v. Haughton (1853), 1 E. & B. 501. 
Mentd. Cornweil v. Metropolitan Sewers Comrs. (1855), 
OS pica 771; MN. v. Lancaster (County) (1868), 32 J. P. 


418. .|-—Indictment for non-repair 
of a highway, against the inhabitants of the town- 
ship of H. averring them to be liable by prescription 
to repair such highways in the township as the 
inhabitants of the parish, but for the prescription, 
would have been liable to repair, with averment 
that the highway was inthe township. Plea: not 
guilty. The prosecutors gave in evidence a record 
of a presentment by a justice, under 13 Geo. 3, 
c. 78, on his own view, that the road in question 
was out of repair; averring that it was in the 
township of Ii., & that the inhabitants of that 
township ought to repair it; the record showed 
a plea of guilty by two inhabitants of the township 
of H., a conviction before the sessions, & a sentence 
of fine :—Held: (1) this conviction was conclusive 
evidence against H., that the road was in that 
township, &, though the presentment might be 
bad on error, for not. showing how the township 
was liable, the conviction, before a competent 
tribunal & being unreversed, was not the less an 
estoppel ; conviction not being impeached on the 
ground of fraud or collusion. 

(2) By a local & personal Act it was recited that 
the highway in question was in the township of 
D. :—Held: the recital in the Act was not con- 
clusive & did not open the estoppel.---R. vu. 
HAUGHTON (INHABITANTS) (1853), 1 E. & B. 501; 
22 TL. J. M. ©. 893 20 L. T. O. S. 247; 17 5. P. 
585; 17 Jur. 455; 1 W. R. 164; 6 Cox, C. C. 
101; 118 E. R. 523. 

Annotations :—As to (1) Folld. R. v. Maybury (1864), 4 
F.& F.90. Refd. Fevorsham v. Emerson (1855), 31 Exch. 
385; Petric v. Nuttal (1856), 25 L. J. Kx. 200; Reo 
FOR ae a Oe aes: 200s Wakeheld Cormn..t, 
ee ae ee ee ee te EO Vy capes suureLous Ue 
Hill, [1901] 1 Gh. 842. * Refd. Mersey’ Docks & Harbour 
Board v. Cameron, Jones v. Mersey Docks & Harbour 
Board (1865), 20 C. B - 8S. 563 Great Torrington 
Commons Conservators v. Moore Stevens (1903), 73 
L. J. Ch. 124. 

419. ——- - Encroachment on carriage way.) 
—Trespass for pulling down a cottage. Plea: 
Not guilty, by statute. Pltf. was convicted by 
three justices under Highway Act, 1835 (c. 50), 
for an encroachment on a highway. Deft., 
who was surveyor of the highways, pulled down 
pltf.’s cottage, which was what the conviction 
referred to, but which was not in fact an cn- 
croachment within the Act. No warrant issued 
directing deft. to do the act:—-Held: above 
Act, sect. 69, required the surveyor to exccute a 
conviction under that Act, by pulling down the 
encroachment though there was no warrant, &, 
consequently, the conviction, though not itself 
correct, was a defence to this action, as deft. was 
shown to be in the position of a person bound to 
execute the judgment of a tribunal of competent 
jurisdiction.—KEANE v. REYNOLDS (1853), 2 
E. & B. 748; 2C. L. R. 245; 18 Jur. 242; 118 














of damages for an assault & battery 
committed by deft. upon pltf. Plea 
that there had been complaint made 
against him for the offence, & he had 
been convicted & fined, & had com- 
Plied with the terms of the con- 
viction :—Held: in cases of common 
assault deft. was released from all 
further proceedings for the assault.- 


his ad- 
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Ir. WR. 047; 
J. P. Jo. 729. 
Annotations :—Refd. Mill v. Hawker es a: R. 9 Exch. 

309 ; Denny v. Thwaites (1876), 2 Ex. 

420. —— Jurisdiction of eeu — Upon 
an indictment charging felony committed within 
the jurisdiction of the Central Criminal Ct., plea 
not guilty, a prisoner, was tried, convicted, & 
sentenced to imprisonment. ‘After sentence ap- 
plication was made to this Ct. for a writ of habeas 
corpus for his discharge upon an affidavit showing 
that the offence was not committed within the 
jurisdiction as alleged :—Held: the record was 
an estoppel, & the writ would be refused.—Ezr p. 
NEWTON (1855), 24 L. J. C. P. 148; 3 CC. 1. i. 
1122; 25L.T. 0. S. 99; 19 J. P. 312; 3 W. KR. 
419. 

421. —--— --—- Indictment for nuisance.}] — On 
the trial of an indictment for continuance of a 
nuisance, found at the quarter sessions, & removed 
into the Ct. of Q. B. by certiorari & tried at the 
assizes, a plea of autrefois convict on a former 
indictment for the same nuisance was not allowed 
to be added, even by consent, the judge having no 
jurisdiction to receive it. The nuisance being a 
wall, was proved to be still standing :—Held: the 
judginent on the former indictment was con- 
clusive..-Ik. v. MAyBURY (1864), 4 F. & F. 90. 

422. Conviction for forgery.|]-—A 
judgment in an Inglish ct. is not conclusive as to 
anything but the point decided, & therefore a 
judgment of conviction on an indictment for 
forging a bill of exchange, though conclusive as 
to prisoner being a convicted felon, is not only 
not conclusive, but is not even admissible evidence 
of the forgery in an action on the bill, though the 
conviction must have proceeded on the ground 
that the bill was forged (BLACKBURN, J.).— 
CASTRIQUE v. IMRIE (1870), L. R. 4 H. L. 4143 39 

Jd. GC. P. 350; 23 L. T. 48; 19 W. R13; 38 
Mar. I. C. 454, H. L.; affg. (1861), 8 C. B. N.S. 
405, Ix. Ch. 

IO Ons :—Consd. Yates v. Kyffin-Taylor & Wark, see 
W.N. 141; Inthe Estate sre pate [1911] P.108. Refd 

Klis v. M‘ Henry (1871), L. R. 6 C. BP. 2283; Taylor v. Ford 

oa 22 W. WR. 47; Ballantyne v. Mackinnon, [1896] 2 

By . 455; Caine v. ‘Palace Steam Shi ping Co., [1907] 4 

a 670. Mentd. De Cosse Brissac v. Rathbone (1861), 6 

1 & N. 301; The Justyn (1862), 6 L. T. 553; Simpson v. 

Fogo (1863), | Hom. & M. 195; Godard v. Gray (1870), 

L. R. 6 Q. B. 139; Messina v. Petrococchino (ieee 

L. R. 4 VP. C. 1443 Moyer v. Ralli (1876), 1 C. P. D. 

The City of Mecca (1879), 5 P. D. 28; 

(1885), 29 Ch. D. 268; Te Trufort, Trafford v. Blanc 

(1887), 36 Ch. D. 600; Re Queensland Mercantile & 

Agency Co., Mw p. Australasian Investment Co., Ea p. 

Union Bunk of Australia (1891), 61 L. J. Ch. 145; Aleock 

tv, Smith, [1892] 1 Ch. 238; The Dictator, (1892) P. 304 ; 

Tho Nautik, [1895] P. 121; Minna Craig S.S. Co. +. 

Chartered Mercere Bank of India, London & China, 


[1897] 1 Q. B. 55; Pemberton v. Hughes, {1899} 1 Ch. 
aod. Fracis, Times v. Carr (1900), 82 L. T. 698. 


Conviction under Metropolis 
Streets Act, 1867 (c. 134). 
tenant of DL. Ieft a package on a pavement of ‘ 
court, in the city, 141 feet long & 25 feet wide, 
with two foot- -pavements, & was charged under 
above Act, sect. 6, with leaving the package 
longer than necessary. J)., the freeholder, con- 
tended that the court was private property for the 
sole use of the tenants, & was not a street. Onthe 
tenant being convicted :—Held: D. was not a 

‘person aggrieved,’ & was not entitled to have 
a special case stated under Summary Jurisdiction 
Act, 1879 (c. 49), s. 38. 


PINJAULY & SYMMES (1883), 
—CAN. 


sub nom. KEEN v. REYNOLDS, 17 
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De Mora v. Connie 








7L.N. 3. 








n. -}—Whero a_ person 
has been arrested on a charge of assault, 
& being summarily convicted by a 
Justice, has paid the whole amount 


ing nets 
of the fine imposed on him, he is not 


liable to a civil action of damages 
for the same assault.— HARDIGAN v. 
GRAHAM (1897), Q. R. 125. C. 
CAN. 

0. Conviction & forfeiture of fish- 
undcr Fishe 
sequent suit for illegal seizure of the 
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The conviction of Wilson could not be treated 
as any estoppel against applts. (BRrucE, J.).— 
DRAPERS’ Co. v. HADDER (1892), 57 J. P. 200; 
9T. L. R. 36, D. C. 

Annotation :—Mentd. Foss v. Best (1906), 75 L. J. K. B. 575. 


424, Criminal & civil proceedings.]—- 
WILKINSON v. » GORDON, No. 409, ante. 

425. Jj -A certificate of a con- 
viction upon an indictment for felony is in a 
civil proceeding res inter alios acta, & is not ad- 
niissible as evidence of the fact that the person 
charged committed the felony in respect of which 
he was convicted.—YATES v. KYFFIN-TAYLOR & 
WARK, [1899] W. N. 141. 

Annotation :—N.F. In the Estate of Crippen, [1911] P. 108. 


426. —~— —— .}—CAINE v. PALACE STEAM 
SHIPPING Co., No. 692, post. 

427, —-— ——- .}—(1) A certificated copy of 
the conviction of a husband for the murder of his 
wife is admissible in evidence against him in a civil 
proceeding inter alios acta, & is admissible not 
merely as proof of the conviction, but also as 
prima facie evidence of the commission of the 
crime. 

(2) Where a husband was convicted of the 
murder of his wife :—Held: this was a ‘‘ special 
circumstance”? within Ct. of Probate Act, 1857 
(c. 77), s. 73, & the ct. would pass over the legal 
personal representative of the husband & grant 
administration to the estate of the intestate wife, 
upon the application of one of her ee of kin.— 
In the Estate of CrippEN, [1911] P. 108; 80 
L. J. P.47; 104 L. T. 224; 55 Sol. Jo. 273 ; sub 
nom. In the Estate of CUNIGUNDA (OTHERWISE 
CRIPPEN DECEASED), 27 T. L. R. 258. 

Annotations :—As to (1) Apld. Mash v. Darley, [1914] 1 
K. B. 1. As to (2) Refd. In the Estate of Hall, Hall v. 
Knight & Baxter, [1914] P. 1. Generally, Mentd. Gayor 
v. Gayer (1917), 116 L. T. 322. 

On Spnlledtiod for writ of certiorari.|-— 

See CROWN PRACTICE, Vol. XVI., pp. 418 cf seq. 
428. Order for removal of timber under High- 

way Act, 1835 (c. 50)—Subsequent action of tres- 

pass against magistrate.]|—Under sect. 73 of the 
above Act, a justice, on information, summons 

& hearing, made an order in writing for the re- 

moval of pltf.’s timber, recited in such order to 

be laid upon a highway; & the timber was, 
accordingly, removed. In an action of trespass 
against the magistrate :—Held: pltf. could not 
give evidence, in contradiction to the order, that 

the locus in quo was not a highway.—MOULD v. 

WILLIAMS (1844), 5 Q. B. 4693; 1 Dav. & Mer. 

631; 2L. T.0.8 ae 114 K. R. 1326. 

Annolalinis: -—Refd. ‘Hickling ge (1845), Q. B. 
Revell v. lake (1879), L. Mentd. Lindsay 
R 12 ie 286: Y Newbould v. Coltman 

(1851), 16 L. T. O. S. 488; Re Baker or 2H. &N. 

; Dixon v. Chester (1906), 70 J. P. 380. 

429. Acquittal on charge of murder—Subse- 
quent action by accused for libel.|—-In an action 
for a libel charging a person with a legal crime, 
e.g. murder, with circumstances of aggravation 
if the additional circumstances would be in 
themselves libellous, they must be justified, as 
well as the bare legal offence. Declaration sct 
out a libel, alleging that pltf. had shot one C. ina 
duel, & that, on his trial, it was understood that 
the counsel for the prosecution were in possession 
of a damning piece of evidence, viz. that he had 




















nets.J—Two fishermen in Sept. 1889, 
raised an action against ao propriotor 
to have certain fishing nets, allegod 
to have been illegally seized by him, 
delivered up to them, or failing 
delivery, for tho value of the nets & 
for damages. On Scpt. 28, 1889, the 


177.— 


ries Act—Sub- 
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Sect. 3.—Effect of res judicata: Sub-sect. 1, #.; 
sub-sect. 2, A.] 

spent nearly all the previous night in pistol 
practice. Plea that pltf. had murdered the said 
0. by shooting him. Replication, by way of 
estoppel, that pitf. was acquitted on his trial :— 
Held: the plea was bad as an insufficient justifica- 
tion. 

Semble: the replication was also bad, the trial 
& acquittal being no estoppel on defts.—HELsHAM 
v. BLACKwoon (1851), 11 C. B.111; 20 L. J.C. P. 
187; 171. T. O. S. 166; 15 Jur. 861; 138 E. R. 

2. 
poe :—Refd. In the Estate of Crippen, [1911] P. 108. 

430. Conviction of clerk of peace under 1 Will. 
& Mar. c. 21——& dismissal from office—Subsequent 
action by dismissed clerk of peace—To try suc- 
cessor’s right to fees of office.|—A clerk of the 
peace having received fees to which the justices 
thought he was not entitled, they withheld a 
portion of his salary, & upon a mandamus un- 
successfully resisted his claim, & thereby incurred 
costs, for the payment of which the quarter 
sessions made an order, which it was the duty of 
the clerk of the peace to enter on the records of 
the ct. & certify to the county treasurer for 
settlement. The clerk of the peace, conceiving 
that the order was illegal, because no full bill of 
costs had been brought before the ct., & also 
because he thought the costs were not such as 
ought properly to be charged upon the county 
rate, but should have been paid by the justices 
who by disputing his claim had improperly 
incurred them, declined to record the order or to 
give the necessary certificate. The quarter 
sessions, thereupon, veferred it to the finance 
committee, to consider & report what ought to 
be done under the circumstances: & upon their 
report a charge was preferred against the clerk 
of the peace, in the name of the county treasurer, 
under 1 Will. & Mar., c. 21, s. 6, of having ‘* mis- 
demeaned himself in the execution of his office.”’ 
The matter was heard before the justices at the 
next ct. of quarter sessions, & they unanimously 
found that the clerk of the peace had been guilty 
of the offence charged against him, & adjudged 
him to be dismissed from his office, & appointed 
deft. to succeed him. In an action by the clerk 
of the peace, for money had & received, to try 
deft.’s right to the fees of the office :—Held: the 
justices in quarter sessions, being a competent 
tribunal to hear & determine the charge, & having 
determined it, this ct. could not question the pro- 
priety of their decision, & po such interest appeared 
in the justices, or in any of them, as to disqualify 
them from acting as judges in the matter. 





proprictor Jodged a summary com- 
plaint in a sheriff ct. charging pursuers 


with an offence under Salmon Fisheries —KELLY ». 
Act, 1844, on the occasion on which the 174,—AUS. 
nets jn question were seized. The ‘i 
sheriff substitute convicted pursuers 434 ii. 





of the offence charged, imposed a 
penalty & declared the nets to be 
forfeited. No appeal was taken against 
his judgment. The ct. assoilzied the 
defender from the conclusions of the 
action.—KENNEDY v. WISE (1890), 
17 KR. (Ct. of Sess.) 1036.—SCOT. 434 iii. 


PART II. SECT. 3, SUB-SECT. 2.—-A. 


_ 434 5. General rule.J}—A wife’s peti- 
tion for dissolution of muiTiage on 
the ground of repeated acts of adultery 
hy the husband was dismissed because 
the evidence was inconclusive :-— 
Held: on a subscquent petition by 
the wife for dissolution, on the game 
ground of adultery & on the ground of 
desertion, that the dismissal of the 





of tho work, wo 


434 iv. 





first suit operated 
between the parties as to the adultery. 
ELLY (1899), 25 V. L. ht. 


-}—Where a pltf. gocs 
to a jury upon certain items of account 
& fails in recovering those items, he is 
concluded by the verdict, & cannot 
bring a second action for the same 
demand.—PROUDFOOT v. 
(1851), 8 U. ©. R. 269.— CAN 


-}—Semble: 
on the common counts for work & 
labour, or for an 
d be taken to pre- 
clude any other action for the same 
work.— TURLEY v. GRAFTON RoOAp Co. CAN. 
(1853), 8 U. C. R. 579.—CAN. 


.J—Action on a bond from 
one C., deft., to 8., sheriff, indomnifying 
him, etc., by reason of his 
to C. $390, alleged to be 
for rent of the premises on which the 


ESTOPPEL. 


WILDES v. RUSSELL (1866), L. R. 1 C. P. 722; Har. 
& Ruth. 689; 35 L. J. M. C. 241; 12 Jur. N.S. 
645 ; 14 W. R. 796. 

Annotation :—Retd. R. v. Russel] (1869), 10 B. & §. 91. 

431. Conviction of crime—-Action by party con- 
victed against witness—For negligently giving false 
evidence causing conviction.|—-A person, who has 
been convicted of a crime, & against whom the 
conviction stands unreversed, cannot maintain an 
action against a witness for negligently giving 
false evidence which caused him to be wrongfully 
so convicted. 

There is one broad principle lying at the root 
of the whole matter... namely, that as long as 
a conviction stands, no one against whom it is 
producible shall be permitted to aver against it 
(CoLiINs, M.R.).—BYNOE v. BANK OF ENGLAND, 
[1902] 1 K. B. 467; 711. J. K. B. 208; 86 L. T. 
140: 50 W. R. 359; 18 T. L. R. 276, C. A. 


Annotatione :—Apld. Turley v. Daw (1906), 94 L. T. 216. 
Consd. Norman v. Mathews (1916), 85 L. J. K. B. 857. 


432. Conviction for infringing building line— 
Subsequent action for injunction to pull down 
building.|—-The penalty prescribed by sect. 3 of the 
above Act, for a breach of the prohibition against 
infringing the building line is not the only remedy 
for the offence. It is a public general Act, & an 
injunction will lie at the suit of the A.-G. on behalf 
of the public to restrain the infringement of the 
building line, & in a proper case a mandatory 
order to pull down will be made, even although 
the offender has been previously convicted & 
fined under the sect. for the offence by a ct. of 
summary jurisdiction. — A.-G. v. WIMBLEDON 
House Estate Co., Lrn., [1904] 2 Ch. 34; 78 
L. J. Ch. 693; 91 L. T. 163; 68 J. P. 3413 20 
T. L. R. 489; 2 L. G. R. 826. 

Annotation :—Mentd. A.-G. 7. Birmingham, Tame, & Res 

Drainage Board, [1910] 1 Ch. 48. 

Plea of autrefois acquit & autrefois convict.]— 
See CRIMINAL LAw, Vol. XI1V., p. 338. 

433. Decision on information under Collecting 
Societies & Industrial Insurance Companies Act, 
1896 (c. 26)—Finding not necessary to respondent’s 
case.J—PEARL Lir~E ASSURANCE Co. v. JOHNSON, 
PRARL Lire ASSURANCE Co. v. GREENHALGH, No. 
830, post. 

Judgment as bar to subsequent proceedings by 
plaintiff.}— See Sub-sect. 2, E., post. 


SuB-sEctT. 2.—As BAR TO SUBSEQUENT PRO- 
CEEDINGS BY PLAINTIFF. 
A. In General. 


434. General rule.] -— KINGSTON’s 


(DUCHESS) 
CasE, No. 213, ante. 


as an estoppel goods out of which the money was 
made were seised, the rent not having 
accrued due at the time of seizure 
assigning as a breach that deft. did 
not indemnify, ctc., but pace J. 
an exccution creditor, whose writ of 
ji. fa. was in S.’s hands at the time of the 
seizure, to recover a judgment against 
him 8., which he had to pay, for not 
aying over the amount paid to deft. 
or rent :—Held: J.’s judgment, of 
which an exemplification was put in, 
was an estoppel upon defts., & defts. 
were rightly prohibited at the trial 
from giving evidence of the time at 
which the rent accrued duce.—SMITH 
v CLEGHORN (1861), 10 C. P. 520.— 


LAWRENCE 


® recovery 
part of the value 





434 v. -}-—Deft. pleaded, by way 
of estoppel, that previous to an action 
on deft.’s covenant as surety of a 
lessec, the lessee & the lessor in the 
county ct., alle that by the lease, 
in the cvent of the total destruction of 


aying over 
ue to deft. 


Part IIl.—Estorprpe, BY MATTER oF RECORD. 





435. -]—In 1842 a suit for declarator of 
marriage was brought against a lady, but after 
trial was dismissed in 1846. In 1875, after the 
lady’s death, a second suit was brought for 
declarator of the same marriage, & for reduction 
of the former decree. In 1876 the second suit was 
held to have been barred by the plea of res judicata. 
On appeal :—Held: this decision would be 
attirmed. 

Applt. has not alleged any new matter whatever 
coming to his knowledge, which should entitle 
him to get rid of the former proceedings (Lorp 
CAIRNS, C.). 

I do not apprehend that we need go further 
than to say that this gentleman—who had the 
opportunity of having his case fairly heard thirty 
years ago—cannot now, alter the death of the 
person principally concerned, be in a position to 
ask that the principle of res judicata shall not be 
pressed to its fullest & furthest results (Lorp 
ILATHERLEY). 
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action is gone; & it would be destructive of all 
certainty in the administration of law, in the status 
of families, & in the enjoyment of rights, if it 
were not held incumbent on any one attempting 
to get rid of a solemn judgment to show that he 
comes forward to do so with a reasonable prompti- 
tude & diligence (LORD SELBORNE). 

The object of the rule of res judicata is always 
put upon two grounds: the one, public policy, 
that there should be an end to litigation ; the other 
the hardship on the individual that he should be 
vexed twice for the same cause. It seems to me 
that nothing is here alleged that would have been 
ground for a new trial before, & a multo fortiori 
there is nothing alleged that would be ground for 
a new trial after judgment pronounced thirty years 
ago (LORD BLACKBURN). 

It would be lamentable for the law of Scotland, 
especially with reference to the marriage law, if 
it were competent for parties to come forward 
again after a lapse of thirty years, & ask for a new 
trial with reference to matters which must have 


When there is res judicala the original cause of 


a mill by accidental fire, the term 
should cease, & the rent be apportioned ; 
that upon such deatruction on Oct. 30, 
1869, the term ceased, & the lessor 
becaine Hable to refund to the lessee 
such part of the rent paid in advance 
as on & just apportionment should be 
found due, & the lessee alleged in 
such action that $137.50 thus became 
due to him, for which he sued thercin ; 
that the lessor, the now pltf., pleaded 
in such action that the lease was not 
his deed, & issuc being joined thereon 
the lessee recovered judgment for the 
sum of $137.50. ‘The plea then alleged 
that the judgment romained in force, & 
that the rent sued for in this action 
was rent accruing due aftor Oct. 30, 1869: 
—Held > such judgment was a bar, for 
though tho plea of non est factum did 
not put in issue the destruction of tho 
mill & consequent determination of 
the term, yet these facts being 
necessarily averred in that action, & 
not denied, the lessur was now estopped 
from disputing them.—TAYIOR — v. 
Horror (1872), 22 C. 1’. 542.—CAN. 

434 vi. -}—Deft., a bailiff of a 
division ct., under un execution against 
pltf.’3 father, seized two horses, 
waggon, etc., which, on an interpleader 
proceeding were decided to be the 
goods of pitf., who at the end of threo 
weeks obtained possession of them from 
tho bailiff. In an action brought by 
pltf. against deft. for damaye done to 
the horses during the time they were 
in his possession, the jury, under the 
direction of the judge, found a verdict 
for pltf. & $30 damages, which verdict 
the judge subsequently refused to set 
aside :—Zfeld: the tinding of the 
judge on the intcrpleader proceedings 
formed no ground of defence to the 
suit for damages for the alleged injury 
to the property.—FaAnRRow v. ‘TOBIN 
(1884), 10 A. It. 69.— CAN. 

434 vii. -}--Pltf. sued deft. to 
enforce the performance of an alleged 
agreemcnt to transfor a portion of 
deft.’s interest In a mine, but failed 
on the ground that the promise was 
not made in compliance with the 
Statute of Frauds. Subsequently, tho 
mine having been sold in tho meantime, 
pltfi. brought a second action, claiming 
# share of the proceeds, relying upon 
an admission made by deft. in the 
previous action :—IlZe the matter 
was res Tag paeamet i a8 v. Mort 
(1892), 24 N. 8. R. 526; revsd. 23 
8. C. R. 153, 384.—CAN. 


434 viii. .}—In an action upona 
promissory note against M. I. & Cu., 
aa nakors, & J. I. as indorsor, judgment 
was rendered by default against the 
firm, & a verdict was found in favour 
of J. I.:—Held: in a subsequent 
action on tho judgment to recover 











from J. I. as a member of tho firm 
who had made the note, that the vordict 
in the former suit was conclusive in 
his favour.--ISBESTER v. RAY, STREET 
& Co. (1896), 26 S. C. R. 79.—CAN. 

434 ix, -J—In 1910 pltf. brought 
an action against tho city of H. for 
withholding & permanently depriving 
pltf. of water to which he claimed to be 
entitled, derived from lakes from which 
deft. obtained its water supply. The 
action was tried & judgment given in 
fuvour of deft. In 1911 pltf. brought a 
gocond action in which the statement 
of claim was similar to that in the 
previous action :—Held: the doctrine 
of res judicata applied.—FENERTY v. 
HALIFAX City (1920), 52 N.S. WR. 
457; 50 D. lL. RR. 435.—CAN. 

434 x. .}-~-SILUNGUNY MENON v. 
KALAMPULLY VALIA Narr (1870), 6 
Mad. 117.—IND. 

434 xi. -}/-—-The doctrine of res 
judicata so far as it relates to pro- 
hibiting the re-trial of an issue, refers, 
not to the date of the commeucement 
of the litigation, but-to the timo 
when the judge is called upon to decide 
the issue.—GURURAJAMMAH V. VENKA- 
TAKRISHNAMA CHETTI (1901), I. L. KR. 
21 Mad. 350.—IND. 

434 xii. -J—A decision in a prior 
suit bars a subsequent suit on the same 
cause of action, though tho reliefs 
claimed in the two suits may be 
ditferent.—RAMASAMI AIYAR ¥. VEER- 
APPA CHETTY (1910), I. L. R. 33 Mad. 
423.—IND. 

434 xiii. ———.]}—The judgment of a 
ct. of concurrent jurisdiction is a bar 
to an action between the samo parties 
upon the same subject-mattor, how- 
ever erroncous such judgment may 
have been; but where a new action 
is brought including sume matter which 
had been adjudged on the former trial, 
& somo which had not, & the jury 
assess tho damages separately, the 
ct. will give judgment for that part 
which was not decided in the first 
action.—_ JENNINGS & LONG v. HUNT 
cee (1820), 1 Nild. L. R. 220.— 

















434 xiv. -}—Judgment of ct. of 
sessions a bar to a further action in the 
Speers Ct. between the samo parties. 
—PHELAN v. O'DONNELL & THOMPSON 
(1829), 2 Nfld. L. R. 4.—NFLD, 


434 xv. -}—Testator devised & 
bequeathed all his property to his 
wife “for her & his four children’s 
maintenance’ with the option of 
leasing or keeping the same for the 
said purpose. He further directed 
that when his children had attained 
21 the whole property should be 
equally divided between the wife & 
the children. He appointed defte. 








exors. An originating summons was 
taken out by pltf. to interpret the 
will & to dotermine tho rights of pltf. 
& her children. At the hearing 
pltf. did not claimn to be entitled as 
trustec, nor did she assert any right 
to care for a transfer of the estate :— 
Held: although pltf. would have been 
entitled to ask that an estate in the 
freehold & Ieaschold property should 
be vested in ber for her life until 
the youngest child attained 21, yet 
the matter had been before the ct. 
on ®@® previous originating surmunuions, 
& then no application having been 
made to establish the rights now 
claimed, pltf.’s cluim must be treated 
as being covered by the previous 
judgment, & was res judicuta.—Re 
REAL, MCDOWELL v. REAL (1914), 33 
N.Z. L. lt. 1342.—N.Z. 

434 xvi. -}—Tho holder of a bill 
having been assoilzied from an action 
concluding for restitution of the bill, 
on the ground of having obtained it 
without value & in collusion with 
bankrupts to defraud their creditors, 
was cntitled to plead res judicata against 
an action of reduction on the same 
Hrounds, & containing the same con- 
clusions.—PAT ISON v. CAMPBELL (1827), 
5 Sh. (Ct. of Sess.)193.—SCOT, 


434 xvii. JS-—-YounNG wv. Mr'r- 
CITELLS (1874), 1 RR. (Ct. of Sess.) 1011; 
11 Se. L. lt, 582,—-SCOT, 

434 xviii. .}—A person who had 
been contined in a lunatic asylum raised 
an action of damages against the 
medical men who granted the certifi- 
cate on which the warrant for his 
confinement proceeded. Upon the 
issue the jury found that pursuer was 
insane at the date in question & that 
he was justifiably sent to & confined 
inanasylum. Subsequently he brought 
an action against one of the medical 
men, founded on the granting of the 
certificate, & concluding for damages 
for slander :—Held: the action was 
excluded exceptione rei judicata. — 
MACKINTOSH v. WIR (1875), 2 Qi. 
(Ct. of Sess.) 877.—SCOT. 

p. Judgment on defect in pleading.) 
~—-A judgment recovered for a defect 
in pleading, & not on the merits, is no 
bar to another action.—BAKER vv. 
Booty (1832), 2 O. 8S. 407.—CAN. 

q. Award of arbitrator — Respect- 
ing real property—Subsequent action in 
ejectment.J—An award upon a question 
respecting real property, expressly 
referred, is binding upon the parties, 
so far as respects the rights of either 
to br or defend an _  ejectment 
ugainst the other.—Dor d. MCDONALD 
v. Lona (1847), 4 U. C. RR. 146.—CAN. 

yr. Dismissal of action—-On ftechni- 
cal grounds.}—A former suit had boon 
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Sect. 3.—Effect of res judicata: Sub-sect. 2, A. & 
B. (a). & i.) 

been within their own knowledge when the cause 

was originally tried (LORD GORDON).—LOCKYER 

v. FERRYMAN (1877), 2 App. Cas. 519, H. L. 

436. .|—Estoppel by record operates as an 
estoppel in respect of the whole right claimed & 
not merely in respect of the particular relief un- 
successfully asked for. The owner of a water- 
mill brought an action to restrain the riparian 
owner of Jand higher up the river from obstructing 
his access to that land along the north bank of the 
river for the purposes of repairing the bank & 
cutting weeds, & based his claim to relief on the 
allegation in his statement of claim that he had a 

rescriptive right to an casement to pass along 

oth banks of the river for these purposes. The 
action was dismissed :—Held: his failure in that 
auction operated as an estoppel to prevent his 
sctting up in subsequent proceedings brought by 
the riparian owner’s successor in title a prescrip- 
live right to pass along cither bank for these 
purposes.— LONG v. GOWLETT, [1923] 2 Ch. 177; 
92 J. J. Ch. 5380; 130 L. T. 83; 22 L. G. RR. 214. 

As regards what judgment.|—Sce Sect. 2, sub- 
sect. 1, 

Effect of judgment as estoppel.|-—Sec Sub-sect. J, 
ante. 





B. In respect of What Matters. 
(a) Cause of Action. 
i. Jn General. 


457, General rule.|—(1) Resolutions & differ- 
ences when a bar in one action, shall be a bar in 
another. 

(2) One barred in any action real or personal, 
by judgment on demurrer, confession, verdict, 
etc., is barred as to that, or the like action of the 
like nature, of the same thing, for ever.—FERRER’S 
CASE (1599), 6 Co. Rep. 7a; 77 E. R. 263; sub 
nom. FERRERS v. ARDEN, Cro. Eliz. 668. 
Annotations :—Expld. & Apprvd. Putt v. Royston (1682), 2 


Show. 211. Consd. Outram v. Morewood (1803), 3 East, 
346. Refd. Holford v. Platt (1618), Cro. Jac. 464; 


ESTOPPEL. 


(1695), 2 Lut, 1414; Hitchin v. Campbell (1772), 2 

Wm. Bl. 827; Buckland v. Johnson (1854), 15 ©. B. 

145. Mentd. Wigon v. Garret (1675), 3 Keb. 572; 

Lechmere v. Toplady (1690), 2 Vent. 169; Brunsden v. 

Humphrey (1884), 14 Q. B. D. 141. 

438. .|—If A. is voted elected, B. cannot 
bring an action & say that he was duly elected & 
returned because his name does not appear upon 
record; & he is estopped to say that A. was not 
duly elected & returned (Hott, C..J.).—PRIDEAUX 
v. Morris (1703), Holt, K. B. 523; 1 Lut. 82; 
7 Mod. Rep. 13; 2 Salk. 502; 125 E. Wh. 43. 
Annotations :—Refd. Kendall v. John (1707), Fortes. Rep. 

104. Mentd. Phillips v. Smith (1717), 1 Com. 279; 

Myddelton v. Wynn (1746), Willes, 597. 

439. .|}—A plea of decree dismissing a 
former bill was overrujed, on the ground that 
although the new bill in part prayed the same 
relief, yet its main object must be taken to be 
different. RATTENBURY v. FENTON (1833), Coop. 
temp. Brough. 60; 47 E. R. 22, L. C.3; subsequent 
proceedings (1834), 3 My. & K. 505. 

440. -|—A plea of proceedings in another 
ct. of competent jurisdiction, must show not only 
that the same issue was joined as in the suit in this 
ct., but that the subject-matter was the same, & 
that the proceedings in the other ct. were taken 
for the same purpose.—BEHRENs v. SIEVEKING 
(1837), 2 My. & Cr. 602; 40 KE. R. 769; sub nom. 
SIEVEKING v. BEHRENS & VON MELLE, 1 Jur. 
329, L. C. 

Annotations :—Reld. Bainbrigge v. Baddeley (1847), 2 Ph. 
7053; Osborne v. Eales (1864), 2 Moo. P. C. C. N.S. 125. 
441. .|—A general demurrer, on the ground 

of the subject-matter of the suit being res judicata, 

was allowed to a suit brought in the Supreme Ct. 
of Bombay, by a party claiming certain property, 
which appeared by the statement in the bill to 
have been the subject of a previous suit in the same 

Ct., in which pltf. had intervened by petition, & 

obtained some order, the nature or effect of which 

was not stated, & did not appear upon the record 
then before the Ct.—MUSHADEE MAHOMED CAZUM 

SHERAZEE v. MEERZA ALLY MAHOMED SHOOSTRY 

(1851), 7 Moo. P. C. C. 382; 5 Moo. Ind. App. 

















Rawlinson v. Oriet (1688), 1 Show. 75; Hustler v. Raines 





instituted by pltf. which had been 
dismissed, us pltf. had not acquired 
the legal estate until after the bill was 
filed :—J/eld : in such circumstances 
the question was not res judicata.— 
ADAMSON tv. ADAMSON (1880), 28 Gr. 
ER Fe 7 ALR. 592; 12 8.C. 8. 563. 

8. ———-: ~—-..]—The dismissal of 
an action on the ground that it was 
prematurely brought is no bar to 
another action on the same demand 
after time has removed the objection.— 





BARBER v. McCvala (2 1900), : 
O. R. 593.---CAN. ere 
t.-——- --—--~.}—-The judgment 


that rejects an action for the non- 
observance of precedent formalities 
coe hot. supply the basis of res judicata 


&® second action entered after 
ob ervance of them.—CoMMISSAIRES 
DKCOLE DE LA PAROISSE DE Sr, 


BONWACK DE SHAWINIGAN v0. SHAW: 


eee ee 


: -+-Where a demand 
by pitf. on deft. is a condition precedent 

the former’s right of action, & no 
demand has been mado before action 
brought, the dismissal of the action 
because of lack of demand ig ho bar 
to recovery in a second action brought 
after the making of a demand, because 
until ao demand is made no cause of 
action exists, & therefore any action 
brought before demand is tnade is 
brought prematurely, — ANG1LO-CANA- 
DIAN MORTGAGE INVESTMENT CORPN. 
v. SHAW, [1921] 2 W. W. Rk. 124; 14 


Sask. L. R. 209; 59 D. L. R. 152.— 
CAN. 

b. For failure to comply with 
order for security for costs.}—The dis- 
missa! of an action for failure to comply 
with an order for security for costs is 
not a bar to another action for the 
same causc; but the ct. has inherent 
ower to ard the second action till 
he costs of the first are paid.—SmiTi 
v, MERCHANTS BANK OF CANADA (1917), 
40 O. L. R. 309; 38 D. L. R. 321.— 
CAN. 

Cc. -——— ——.}--LOWERY v. LASKIN, 
[1922] 1 W. W. R. 214; 15 Sask. L. R. 
131.—CAN. 

_d. Sale of property in cxecu- 
tion-——Reversal of decree on appeal— 
Suit for recovery of mesne profits of 
property sold.}—A. brought a suit 
against B. for compensation, but it was 
struck off, & B. obtained a decree for 
costs. <A. appealed, but pendi the 
appeal B. executed his decree, &, in 
execution thereof, purchased a certain 
iinmovable property of A. & took 
dclivery of possessiop. The Appellate 
Ct. remanded the case for re-tria] on 
the merits, & a decree was passed in 
A.’s favour, & he got back his property. 
A. then brought a suit for the value of 
crops wrongfully appropriated by B 
during the period he was in possession : 
—Held: the question to be decided 
did not relate to the execution, dis- 
charge, or satisfaction of the original 
decree within Civil Procedure Code 
s. 244, because it did not arise at all 
until that decree had ceased to exist, 








187; 13 BE. R. 927, P. C. 


& such a suit was not barred by that 
section. — COFFIN tv. KARBARI AWAY 
(1895), I. L. R. 22 Calc. 501.—IND. 


e. Reserving to plaintiff mga 
to suc again.}—In a former suit be- 
twecn the same parties, in which the 
same claim upon title was made, a 
decree dismissed the suit. But tho 
judgment in the former suit stated 
that it was left open to pltf. to sue 
again, & that no matters affecting the 
rights of the parties were decided be- 
tween them :—Held: the prior decree 
was not a final decision within Codo of 
Civil Procedure, s. 13, & the defence 
of res judicata was not maintained.— 
PARSOTAM GIR v. NARBADA GIR (1899), 
I. L. R. 21 All. 505; LL. R. 26 Ind. 
App. 175; 3 C. W. N, 517.—IND. 


f. Necessity for  enrolment.]— A 
former decree dismissing a bill if not 
enrolled & pleaded is not an absoluto 
bar to another suit for the same 
demand.—JOLY » Swirr (1847), 11 
1. iq. Lt. 410.—IR. 
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437 i. General rule.] — Recovery 
against the sheriff for a false return of 
nulla bona after money made :—Held : 
a bar to an action against the sheriff 
& his sureties on their covenant, for 
not paying over such money.—MILLER 
. CORBETT (1867), 26 U. C. R. 478.— 





g. Same action brought tn 
different form. }—A now action, althovgh 
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442. ——-.|—-T'he defence of res judicata cannot 
be sustained where the grounds of relief alleged 
by the bills in the two suits are different.—HUNTER 
v. STEWART (1861), 4 De G. F. & J. 168; 31 
L. J. Ch. 346; 6 L. T. 471; 8 Jur. N. 8.317; 10 
Ww. R. 176 ; 45 BK. R. 1148, Ly; C. 

Annotations :-— xpld. Simpson v,. Fogo (1863), 1 Hem. & M. 
195. Consd. Srimut Moottoo Vijaya Raganadha Bodha 
Gooroo Sawmy Periya Odaya Taver v. Katama Natchiar 
(1866), 11 Moo. Ind. App. 50; Ord v. Ord, [1923] 2 K. B. 
432. Refd. Caird v. Moss (1886), 33 Ch. D. 22. Mentd. 
Fe Agra & Masterman’s Bank, Hz p. Asiatic Banking 
Corpn. (1867), 36 L. J. Ch. 222; Wilson v. Church (1879), 
13 Ch. D.1; Re Hilton, Ex p. March (1892), 67 L. T. 594. 
443. - |—(1) To constitute a good plea of 

res judicata, it must be shown that the former 

suit was one in which pltf. might have recovered 
preciscly that which he seeks to recover in the 
second. 

(2) Where pltfs. had, under a decree of the 
Admity. Ct. in a suit for collision, obtained the 
whole proceeds of the sale of deft.’s vessel :— 
Held: Such recovery was no bar to a subsequent 
action in a ct. of common law, the amount so 
recovered in the Admlty. Ct. being insufficient to 
cover the damage which pltfs. had sustained.— 
NELSON v. CoucH (1863), 15 C. B. N. S. 993; 2 
New Rep. 395 ; 331. J.C. P. 46; 8 L. T. 577; 
10 Jur. N. 8S. 366; 11 W. R. 964; 1 Mar. LL. C. 
348; 143 K. R. 721. 

Annotations :—As to (1) Expld. Gibbs v. Cruikshank (1873), 
L. Rh. 8 C. P. 454. Consd. Goldrei, Foucard v. Sinclair & 
Russian Chamber of Commerce in London, [1918] 1 K. B. 
180. Refd. Brunsden v. Humphrey (1884), 14 Q. B. D. 
141; Birmingham Corpn. v. Allsopp (1918), 88 L. J. K. B. 
5495 The Joannis Vatis No. 2), (1922] P. 213. 4s to (2) 
Apid. Mid. Ry. v. Martin, [1893] 2 Q. B. 172. Refd. 
The he (1867), LR. 2 A. & KE. 24; Gibbs v. Cruikshank 
(1873), L. R. 8 C. P. 454; Brunsden v. Humphrey (1884), 
14 Q. B.D. 141; Serrao v. Noel (1885), 15 Q. B.D. 549; 
The Joannis Vatis (No. 2), (1922) P. 213; Ord v. Ord, 
[1923] 2 K. B. 432. 
444. -}—Demurrer will not lie to a bill on 

the ground of res judicata, unless it avers that 

everything in controversy as the foundation of 
relicf was also in controversy in the former suit.— 

Moss v. ANGLO-EGYPTIAN NAVIGATION Co. (1865), 

1 Ch. App. 108; 385 L. J. Ch. 179; 12 Jur. N.S. 

13; 14 W. R. 150, L. C. 

Annotations :—Retd. Tredegar v. Windus (1875), L. It. 19 
kq. 607; Houstoun v. Sligo (1885), 29 Ch. D. 448. 


445. ——-.]—That an enrolled decree in a 








called “ an action in damages,” & for a 
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former suit may be a bar to the relief sought by 
a second suit, the objects & purposes of the two 
suits must be identical, & in that case, before the 
ct. has jurisdiction over the second suit, the 
enrolment of the decree must be vacated; but 
where the objects are not the same, there is no 
such necessity. Where in a creditor’s suit for 
the administration of the estate of J. a decree was 
made in the presence of A. declaring that certain 
property belonged to J. beneficially, & that decree 
was enrolled :—Held: such enrolment did not 
render it incumbent on A. to file a bill of review & 
get the enrolment vacated, before instituting a 
suit to eet aside the sale by which J. purported to 
have become the beneficial owner of the property. 
—TURNER v. TEPPER (1877), as reported in 46 
I. J. Ch. 703; affd. sub nom. WIDGERY v. TEPPER, 
7 Ch. D. 423, C. A. 

446. Application to counterclaim.] — A 
counterclaim can be made only where an action 
can be brought, therefore, a deft. is estopped from 
counterclaiming for that in respect of which he 
has already obtained judgment.—BIRMINGHAM 
Estates Co. v. SMITH (1880), 13 Ch. D. 506; 49 
L. J. Ch. 251; 42 L. T. 111; 28 W. R. 666. 

447, ——-.|—LoNn« v. GOWLETT, No. 436, ante. 

As regards what judgments.}|—Sec Sect. 2, sub- 
sect. 1, ante. 

Effect of judgment as estoppel.|—Sce Sub-sect. 1, 
B. (ce), ante. 





ii. Arising out of Contract. 

448. Bond—With double condition — Judgment 
in action for non-performance of one condition— 
Action on whole bond.|—Jn an action for the non- 
performance of one condition on a bond with a 
double condition, if the verdict be for deft., it is 
a bar to the whole bond.—ANon, (1579), 3 Dyer, 
371 b; 73 E. R. 832. 

449. ——— Unsuccessful action for money lent— 
Failure to prove consideration—Action on bond as 
voluntary bond.j—Wherc a bond is sued on as for 
money lent & pltf. fails in proving the considera- 
tion, he cannot afterwards set it up as a voluntary 
bond.—RIcHARDSON v. JACKSON (1737), West 
temp. Hard. 237; 25 E. R. 915, L. C. 

450. Judgment in action on bond—Action 





different amount by reason of the 
addition of certain accessory sums 
(costs, etc.), is, under this disguise, 
an action for the same cause as that 
already decided, & ought to be rejected 
as res judicata. DUSSAULT v. TANGUAY 
(1907), Q. R. 17 K. B. 97.—CAN. 

h. Judgment against one of 
several persons—Liable for same cause 
of action. j—Where two or more persons 
are liable for the same cause of action, 
a judgment against one of them, even 
where obtained on consent, is a bar 
to an action against tho others.—- 
BLACK v. DOMINION FIRE PROOFING 
Co. (1915), 31 W. L. BR. 352; 8 
W.W. R. 823; 23 D. L. R. 161.—-CAN. 


k, Judgment in action for eject- 
ment bused on lease—Subsequent suit 
to eject tenunt as trespasser. }-—~Pitfs. in 
1896 sued defts. to eject tho latter from 
acertain plece ofland, alleging that defts. 
held it under certain Jeases dated July, 
1864. The genuineness of the alleged 
leases was decided in favour of defts. 
In 1874 pltfs. brought the present suit 
to eject defts. In this suit pltfs. sued 
simply as owners, & alleged that defts. 
were in occupation as tenants paving 
rent to pltfs., & that defts. had refused 
to give up possession :—Held: pltfs. 
were not barred by the judgment in 
the former suit.—GurRDHAR MANORDAS 
©. DAYABHAL KALABNAI (1882), J... R. 
8 Bom. 174.—IND. 





1. Action for redemption by ur- 
chaser of mortgaged land against mort- 
gagee—Second suit against vendor & 
mortgagee for recovery of possession. |— 
In 1879 pltf. purchased from HK. the 
Jand in queen in the suit, which was 
then in the possession of R. as mtgee. 
B. undertook to pay off the mtge., but 
failed to do so. In 1881 pltf. brought 
a suit for redemption against R. which 
was dismissed for non-appearance of 
pitf. He pha ogy Cae filed the present 
suit against B. & R. to recover posses- 
sion of the land :—Hicild: the cause of 
action in the two suits was different, 
& the present suit was not barred.— 
RAMCUANDRA JIVAJI TILVE v. KHATAL 
MAHOMED GORI (1885), I. L. R. 10 
Bom. 28.—IND. 


m. Judgment not open to second 
appeal—Subsequent suit not subject to 
same restriction.) —A decision in a 
yrevious suit of a small cause nature 
n which no second appeal is allowed. 
by law, is no bar to a subsequent suit 
in the same ct. which not being of 
a small cause nature is open to 
second appeal.— AVANAS1 GOUNDEN vv. 
NACHAMMAL (1905), I. L. R. 29 Mad. 
195.— IND 

n. Dismissal of mortgage action— 
Subsequent suit on another mortgage— 
In respect of same properties.}—A suit 
brought by A. against B. on an alleged 
mtge. which was dismissed, is no bar to 
another suit by A. against B. on another 


mtge. in respect of the same properties. 

‘VHRIKAIKAT MADATHIL KAMAN vw. 
THIRUTHIYIL KRISHUNEN NAIR (1905), 
I. L. R. 29 Mad. 153.—IND. 
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o. Sale of goods— Action  dis- 
missed as premature—Second suit claim- 
ing same relief.}~ Pltf. having failed 
upon a trial for a portion of his claim 
for goods sold because the term of 
credit had not expired when he sued :— 
Iteld: the Judgment recovered in the 
suit was no bar to a subsequent. action 
for the same goods.—CHISHOIM v. 
MORSE (1863), 11 C. P. 589.—-CAN. 


p. Contract of employment — Judg- 
ment for wages—Subsequent action for 
damages for breach of contract.j—On 
Feb. 1, 1912, deft. hired pltf. for one 
year from that dato ‘‘ at the rate of 
$900 per ycar, wages payable 
Yaonthly.” Pitf. entered upon his 
employment, performed the dutics 
until Oct. 11, 1912, & was paid $75 
ut the end of each month, the last 
payment being made at the end of 
Sept. On Oct. 11, 1912, deft. dis- 
missed pltf., alleging the improper 
discharge of pltf.’s duty; but the 
dismissal was in fact without cause. 
On Nov. 7, pitf. sued in a division ct. 
for his wages for Oct., & recovered 
judgment for $75, which deft. paid. 
On Dec. 27, pltf. began a new action 
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Sect. 3.—Effect of res judicata: Sub-sect. 2, B. 
(a) 24.] 
for further breaches.]—-S & 9 Will. 3, c. 11, does not 
apply to cases where the damages assessed are 
calculated by the jury to meet & satisfy the entire 
condition of a bond, etc.: as where pltf., having 
recovered a verdict in action on a bond for re- 
placing stock & paying dividends, etc. in the 
meantime, & the jury assess damages for the stock 
not having been transferred, & for the accruing 
dividends, etc., & pltf., long subsequently, obtains 
judgment & satisfaction for the whole by an action 
of debt on the judgment, he cannot afterwards 
sue by sci. fa. as for further breaches so to obtain 
satisfaction for the loss of the dividends, etc., 
sustained by the delay of satisfaction during the 
interval between the two judgments.—SAVILE v. 
JACKSON (1824), M‘Cle, 377; 13 Price, 715; 147 
EK. R. 11381. 

451. Judgment in assumpsit—Action on bond.] 
—If one be bound in an obligation, & afterwards 
promises to pay the money, assumpsit lies upon 
this promise ; & if he recover all in damages, this 
shall be a bar in debt upon the obligation.— 
ASHBROOKE v. SNAPE (1591), Cro. Eliz. 240; 78 
EK. lh. 496. 

Annotation :—Refd. Stewart v. Todd (1846), 9 Q. B. 767. 

452. Judgment on simple contract—Action on 
specialty.|—To debt upon a specialty against an 
exor., it is a good bar, that judgment has been 
had against him on a simple contract, ulira, etc.— 
DAVIES v. MONKHOUSE (1729), Fitz-G. 76; 94 
EK. lt. 660. 

Annotation :—Refd. Hawkins v. Day (1753), Amb. 160. 


453. Action on covenant in deed.|—To 
a count in covenant on an annuity deed, with a 
breach for non-payment of the annuity on June 15, 
1834, deft. pleaded a judgment recovered against 
him by pltf. in an action of debt, for the sum of 
£2,000, of Easter term, 1832, concluding with an 
averment, that the causes of action in the two 
suits were identical On general demurrer :— 
Held: a bad plea.x—FEw v. BACKHOUSE (1838), 
8 Ad. & El. 789; 1 Per. & Dav. 343; 1 Will. Woll. 
& H. 658; 8 L. J. Q. B. 30; 112 E. R. 1037. 
Annotation :—Refd. Todd v. Stewart (1846), 9 Q. B. 759. 


454. Judgment on plea of set-off — Action for 
sum claimed by set-off.|—When a verdict is found 
against deft. on a plea of set-off he is estopped 
from suing pltf. for the demand specified in the 
pee of set-off—KasTmurE v. Laws (1839), 5 
neh a ey a Dowl. 431; 2 Arn. 54; 7 

cott, 401; &8L. J. C. P. 236; 3 Jur. 460: , 
E. R. 1170. ats ais 
mart :—Mentd. Holland v. Clark (1842), 1 Y. & C. Ch. 

455. -|—B., to an action by A., 
pleaded a set-off exceeding A.’s claim; an award 
under 9 & 10 Vict., c. 95, 5. 77, awarded to B. the 
amount of excess. B. sued A. for this; A. 
pleaded judgment recovered :—Held : (1) the plea 
was no answer; (2) the judgment in the first 
action was no bar to an action by B. for the 
balance of his claim against A., either on the 

count.-—JONES v. 














in the division ct. for the N Ww 
to which deft. entered a apocial “ais: 
pute, denying pltf.’s claim & setting 
up the recovery of judgment in the 
ein Thereupon 
z --~»~ “ction: ae 
Apr. 1913, began this action, ra a 
county ct., claiming $225 damages 
for breach of contract :-—Held : pitt.’s 
claim was not barred by the judgment 
in the first division ct. action, & he was 


q.—++ 
coutract—-Subs 


entitled to recover in this action.— 
HAYES v. HARSHAW (1913), 5 O. W. N. 
571; 300. lL. R. 157.--CAN. 


Unsuccessful 
( ; nt action for work 
& muterials.|}—Resp. contractors hav- 
ing agreed to do all work necessary 
ut down a well & erect a pum 
until a supply of water was obtein 
for the applt. council, & having been 


ESTOPPEL. 


456. Agreement for sale of land—Unsuccessful 
action to recover deposit before contract rescinded— 
Action to recover deposit after contract rescinded.] 
—(1) Where A. agreed to demise a house to B. for 
a term, in consideration of £3,000 then paid ‘‘ by 
way of deposit, & in part of £5,500,’’ the whole 
purchase-money, possession to be delivered & 
accepted on a day named, & B. agreed to accept 
such demise, but, on the day, refused to accept, & 
A., afterwards, disposed of the house to a third 
party :—Qu.: whether, in the absence of any pro- 
vision that the deposit should be forfeited, or of 
any clause in the agreement, except as above, 
showing the intention of the parties in this respect, 
B. could recover the deposit from A. 

(2) The intention may be collected from other 
parts of the agreement. Thus, where there was a 
distinct clause providing that either party making 
default should forfeit £1,000 :—Held: the deposit 
was not to be forfeited, & might be recovered back 
on A.’s disposing of the house as above, but it 
could not be recovered back before A. disposed of 
the house. 

(3) Under the above circumstances, an action 
brought for the deposit after the day named in 
the agreement, but before A. had disposed of the 
house, having failed :—Held: it was no estoppel 
to an action brought after A. had disposed of the 
house, & the facts negatived a plea that the causes 
of the two actions were identical.—PALMER v. 
TEMPLE (1839), 9 Ad. & El. 508; 1 Per. & Dav. 
379; 8L. J. Q. B.179; 112 E. R. 1304; previous 
proceedings (1836), 6 Nev. & M. K. B. 159. 
Annotations :—As to (1) Consd. Casson v. Roberts (1862), 32 

L. J. Ch. 105. Refd. Hinton v. Sparkes (1868), L. R. 3 

C. P. 161; Howe v. Smith heey 27 Ch. D. 89; Harrison 
v. Holland, Hannen & Cubitts (1921), 91 L. J. K. B. 337. 

As to (2) Consd. Hinton v. Sparkes (1868), L. R. 3 C. P. 

161; Howe v. Smith (1884), 27 Ch. D. 89. Refd. Ocken- 

den v. Honly (1858), 27 L. J. Q. B. 361; Depree v. Bed- 

borough (1863), 4 Giff. 479; Bishop v. Taylor (1891), 60 

L. J. Q. B. 556; Cornwall v. Henson, [1899] 2 Ch. 710; 

Chillingworth v. Esche, [1924] 1 Ch. 97. 

457. Agreement to give promissory note & 
provide mortgage—Judgment in action for non- 
delivery of note—Action for failure to provide 
mortgage.|—Pltf. & deft. agreed that the former 
should give up to the latter a business which they 
had carried on in partnership, in consideration of 
pitf.’s receiving from deft. a promissory note for 
£730, payable by instalments; & it was further 
agreed that in case a certain mtge. of £2,000 on 
pitf.’s property should be called in before the note 
should be paid off, deft. should immediately pay 
the balance remaining due on the note, or find a 
like mtge., free of expense to pltf. Pitf., after 
the mtgees. had called in the mtge., but before 
the same was paid off, brought an action in the 
Exchequer on the agreement, alleging for breach 
the non-delivery of the note, which action ter- 
minated under a judge’s order, by deft.’s giving 
pltf., among other things, a note for £505. PIitf. 
having brought a second action in this ct. upon 
the agreement, in which the breach assigned was, 
that although the mtge. money had been called 
in, deft. had neither paid the balance due to him 
nor provided a fresh mtge., whereby pltf. had 
been put to great expense in procuring the loan 
from other parties :—Held: a plea which set up 


directed to stop boring by the engineer, 
put in a pump & brought an action 
upon the contract, in which they 
failed for want of the engineer’s certifi- 
cate. They subsequently offered to 
do what was necessary under the 
contract to complete the contract as 
being at an end. Resps. brought a 
second action for work & materials: 
—Held; the first action had not 
put an end to the contract, & resps. 


action = on 
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the recovery in the former action afforded no 
answer to the declaration, the former action having 
been brought for a different breach of the agree- 
ment.—BRISTOWE v. FAIRCLOUGH (1840), 1 Man. 
& G. 143; 1 Scott, N. R. 161; 9L. J. C. P. 245; 
133 EB. R. 281. 

458. Sale of goods —-Judgment in action for 
price of goods—Action for balance.]|—Debt for 
£400. First plea, as to £43 6s. 9d., payment ; 
third plea, as to the residue, £356 13s. 3d., that 
pltf. impleaded deft. for the residue of the said 
cause of action, & that such proceedings were had 
that pltfs. recovered in the said action £314 8s. 
as well for their damages in the said action, & in 
respect whereof pitfs. had impleaded defts., as for 
their costs. Replication, that the residue of the 
causes of action in the declaration mentioned were 
not the causes of action in the third plea mentioned 
in respect of which the judgment was recovered. 
The jury found, that the residue of the causes of 
action in the declaration mentioned, were the 
residue of the causes of action in the said plea 
mentioned, & for & in respect of which the judg- 
ment was recovered. On motion for judgment 
non obstante Veredicto :—Held: (1) the plea must 
be taken to mean that pltf. had a judgment of the 
ct. in respect of all the damages which he sued for ; 
that was, the same causes of action as constituted 
the residue of the causes of action, & which was 
the same as the ordinary plea of judgment re- 
covered ; (2) the plea was good in substance, 
whether -the true meaning of it was, that, as to 
part, pltf. recovered, &, as to the residue, it was 
found that no more was due, the omission to plead 
the latter part of the judgment by way of estoppel 
being matter of form, or plti., having once sued 
for the samo debt, & having had the amount 
assessed & adjudicated on, could not sue again for 
the same debt.—-STEWART v. Topp (1846), 9 Q. B. 
767; 16L. J. Q. B. 827; 8. T. 0. S. 414; 11 
Jur. 560; 115 HK. R. 1471, Ex. Ch.; revsg. S. C. 
sub nom. Topp v. STEWART, 9 Q. B. 759. 
se cae id :—As to (2) Refd. Buckland v. Johnson (1854), 


» L. KK. 184. Generally, Mentd. Stevens v. ‘Tillett 
(1870), L. R. 6 C. P. 147. 


459. Contract of employment -— Recovery of 
damages for non-performance—Action on quantum 
meruit.|—Pitf. was hired by deft at a year’s 
salary, payable quarterly, & was wrongfully dis- 
missed by deft. in the middle of a quarter. Ie 
then brought an action against deft., declaring in 
a special count for breach of the agreement, & 
indebitatus assumpsif for the wages due for the 
year during which he had actually served. Pitf. 
in this action recovered the wages for the year, 
& also on the special count damages for the dis- 
mussal, but the jury expressly omitted to give any 
damages for the broken quarter. He afterwards 
brought indebitaius assumpsit for work & labour 
to recover a proportional part of the quarter’s 
salary up to the day of dismissal :—Held: (1) the 
second action could not be sustained, as he had 
by the previous action elected to treat the contract 
as existing, & had recovered damages for its non- 
performance, & could not, afterwards, treat it as 
rescinded, & recover on a quantum meruit; (2) 
this defence was open under non assumpsit, as, 


were entitled to judgment.—-ATHLONE 
RURAL DISTRICT COUNCIL v. CAMPBELL G 
& Sons (1913), 47 1. L. T. 142.—1R. 


r. Negotiable inatrument—Judgment 
against one ae two parties jointly 
severally liable —- Subsequent action 
against other party.}—Defts. G. & N. 
were sued jointly as makers of a joint 
& soveral note. . appeared & pleaded, 
but, by arrangement, nothing was 


done ip relation to the claim against 
. N. withdrew his defence, & con- 
fessed the action, & final judgment was 
entered agairst him, on which some 
payments were made. 
commenced proceedings against G. who, 
under an agreement reserving his rights, 
appeared & pleaded :—Held ;: the judg- 
ment entered on confession against N., 
was an answer to the claim subse- 
quently made against G.m—McDoNaLD 
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under the circumstances, no debt had accrued; 
(3) the damages in the former action should have 
been calculated to include the wages for the broken 

uarter.—GOODMAN v. Pocock (1850), 15 Q. B. 
576; 19L. J. Q. B. 410; 14 Jur. 1042; 117 E. R. 
577. 


Annotation :—As to (1) Refd. Taylor v. Laird (1856), 25 
L. J. Ex. 329. 


-|—See, further, MASTER & 
SERVANT. 

460. ——_- Judgment at common law for 
master’s wages — Judgment unsatisfied —- Action 
against ship in admiralty.|—A master having sued 
for his wages at common law & recovered judg- 
ment, which judgment remained unsatisfied in 
consequence of deft.’s bkpcy., & having further 
proved his debt under deft.’s bkpcy. :—Held: he 
was entitled to sue the ship in the Admlty. Ct., 
notwithstanding the ship had changed hands. 

The question then is whether this master, having 
by law a twofold security for his wages, may 
avail himself of the second, the first which he tried, 
the personal action, having practically failed to 
give relicf (Dr. LusuincTon).—THE BENGAL 
(1859), Sw. 468; 5 Jur. N.S. 1085; 166 E. RB. 
1220. 

Annotations :-—Refd. Nelson v. Couch (1863), 15 C. B. N.S 


99; The Mali Ivo (1869), L. It. 2 A. & H, 356; The Cella 
(Re) 57 L. J. P. 43; The Joannis Vatis (Nv. 2), [1922] 


461. Negotiable instrument — Settlement of 
action on cheque—Subsequent action for breach of 
agreement under which judge’s order drawn up.|— 
An action by A. against B., to recover the amount 
of two cheques & interest, & the trial appointed 
for Dec. 7, a negotiation took place between the 
attorneys on Dec. 6, when it was arranged that the 
record should be withdrawn, & that B. should 
submit a judge’s order for payment of the amount 
claimed on Dec. 14, otherwise judgment, & that 
certain proceedings in Chancery taken by 6B. 
against A. should be withdrawn. An order was 
accordingly drawn up & served. B. subsequently 
discovering evidence that he conceived would 
enable him to substantiate his defence to the action, 
obtained a rule to set aside the judge’s order, upon 
payment of costs. These costs were taxed & 
paid to A., who afterwards brought an action in 
the ct. against B. for breach of the agreement 
under which the judge’s order was drawn up. 
The ct. refused to stay the proceedings in the 
second action, it being considered that it was not 
founded upon the same cause of action as the 
first —WaADE v. SIMEON (1845), 1 C. B. 610; 3 
Dow. & L. 27; 141. J.C. P. 188; 51.7. 0.8. 
95; 9 Jur. 472; 135 E. R. 680. 
an avon :—Refd. Chambers ». Mason (1858), 5 C. B. N.S. 


462. ——— Unsuccessful action on bill of ex- 
change—On ground of agreement by plaintiff to 
give time to defendant—Action on same Dill.|— 
In assumpsit by indorsees against the acceptor of 
a bill of exchange, deft. pleaded, that pltfs. had 
brought a former action against him upon the same 
bill, setting out the declaration in such former 
action, that deft. pleaded to the count on the bill, 
that, after the acceptance & indorsement thereof, 
& whilst pltfs. were the holders, & before it became 


v. GILLIS (1900), 33 N. S. R. 244.-—- 
CAN. 


8. ——— Dismissal of action on 
promissory note—Secund suit on basis 
of entries in account.}—Defts. borrowed 
money from pltf. & executed a pro- 
missory note therefor in his favour. 
Pltf. sued upon the note; but the suit 
was dismissed, not on account of any 
defect in the promissory~ note, but 


FPltf. afterwards 
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Sect. 3.—Effect of res judicuta: Sub-sect. 2, B. (a) 
ti. & ivt.] 
due, it was agreed between pltfs. & deft., that, in 
the event of the bill being dishonoured, pitfs. 
should receive from deft. a warrant of attorney 
for the amount of the bill, with interest & expenses, 
& that judgment should be entered up thereon, 
but that no execution should issue upon such 
judgment until Dec. 25, 1848, & that the time for 
payment of the bill should be extended until that 
day; that the bill became due on Sept. 22, 1847, 
& that deft. was ready & willing to give & execute, 
& then tendered & offered to pltfs., his warrant 
of attorney, pursuant to the agreement, & re- 
guested them to accept the same, & to extend the 
time of payment of the bill until Dec. 25, 1848, 
but that pltfs. refused & neglected so to do, &, 
in violation of the agreement, sought to enforce 
payment of the bill; that pltfs. replied de injuria 
to such plea; & that deft. obtained judgment in 
the said action. The plea then proceeded to aver 
the identity ot the bill & the causes of action in 
both cases; to this plea, pltfs. replied, that they 
did extend the time for payment of the bill until & 
after the said Dec. 25, 1848, & that they had not, 
since the said recovery in the said plea mentioned, 
sought to enforce the payment of the bill, which 
still remained unpaid, & that deft. had not given 
or executed to pltfs. a warrant of attorney :—On 
demurrer to the replication :—Held: the plea, 
though containing unnecessary details of the 
pleadings in the former action, was a good answer 
to this action, & the replication was bad.— 
OVERTON v. HARVEY (1850), 9 C. B. 324; 11. M. 
& P. 233; 19L. J.C. P. 256; 14 1. T. O. S. 466 ; 
14 Jur. 902 ; 137 E. R. 918. 
Annotation :-—Refd. Belshaw v. Bush (1851), 11 C. B. 191. 
463. Judgment for interest— Action for 
principal secured by instrument.]—Dcefts., exors. of 
R., were sued upon a promissory note made by 
him more than six years before action whereby R. 
promised ‘‘to pay to pltfs., £32 with interest 
thereon at the rate of 5 per cent. per annum.” 
To take the case out of Stat. Limitations, pltf. 
relied upon a payment of interest upon the note 
made by defts. two years before in obedience to a 
county ct. judgment :—Held: a promise to pay 
the debt could not be inferred from a payment of 
interest made under legal process, & the debt was 
not taken out of the operation of Stat. Limitations. 
Semble: pltf.’s right of suing for the principal 
secured by the note was not barred by the judg- 
ment for intcrest recovered in the county ct.— 
MonrGAN v. ROWLANDS (1872), L. R. 7 Q. B. 4938 ; 
. _ J. Q. B. 187; 26 L. I. 855; 20 W. R. 726. 
nnotations :-—Consd. Firth v. ala ; 
Refd. Re Somat Sorisioat oPadletn | 180d. Pr Gh, 231; 
Ae owntaine, Fountaine v. Amherst (1909), 78 L. J. Ch. 
Fettes v. Kobert. ‘ : i 
Hommerde, i923) ee ser. - 
464. Agreement not to enforce covenants of 
deed—Judgment in action on agreement—Action 
to enforce covenants of deed. ]-—An agreement 
between the administrator of the covenantec & 
the covenantor, not to enforce performance of the 





4 R. 581; Spencer v. 


owing to pltf.'’s personal default, ~ 
~* order of dismissal became final :— 
Held: pltf. could not thereafter suo 


Mentd. Green v. pare eRe), 26 Ch. D. 474; 


gated by the mtgec., are not liable for 
the loss of goods shipped on 
if they were liable, although sued in 


ESsToprE.. 


covenants in the deed provided the latter would 
pay certain rent, may be a good consideration, for 
a parol promise to pay such rent; & the enforce- 
ment of such promise is not open to the objection 
that it is seeking to vary by parol the terms of an 
instrument under seal. 

Semble: a recovery in such an action would 
afford a good equitable plea in bar to an action 
on the deed for the same rent.—NASH v. ARM- 
STRONG (1861), 10 C. B. N. S. 259; 30 L. J.C. P. 
ren ; 7 Jur. N.S. 1060; 9 W. R. 782; 142 E.R. 
Annotation :-—Refd. Parker v. Briggs (1893), 37 Sol. Jo. 452. 


465. Lease — Unsuccessful suit for rellef— 
Second suit claiming same relief—But adding 
allegations of fraud.]—Pltf., on Nov. 3, 1860, filed 
a bill praying relief in respect of a lease dated in 
Apr., 1856, & other matters. A demurrer by 
deft. for want of equity was, on Dec. 6, 1860, 
allowed, & fourteen days given to amend, or the 
bill to be dismissed, with costs. The bill was not 
amended, & the order made was signed & enrolled. 
In Mar., 1861, pltf. filed another bill in this ct., 
setting forth the same documents, & praying for 
relief in the same terms as in the former bill 3; but 
the bill contained allegations of actual fraud in 
addition to those in the former bill. Deft. pleaded 
the whole of the former bill & the subsequent pro- 
ceedings; that the ct., upon the demurrer, clearly 
decided upon the merits of the question between 
pitf. & himself, & determined the rights of pitf. 
& himself in respect of the matter; that this bill 
was for the same matter, & that the documents 
set forth in both bills were the same; but the plea 
did not aver that the allegations in support of the 
relief prayed by this bill were the same as the 
allegations in the former bill :—Held:; the plea 
was bad in point of form, & it must be overruled, 
with costs.—LONDONDERRY (MARCHIONESS) v. 
BAKER (1861), 3 De G. F. & J. 701; 30 L. J. Ch. 
895; 4 L. T. 538; 7 Jur. N.S. 811; 9W. KR. 763 ; 
45 BE. BR. 1050, L. JJ. 

4686. Judgment in action for breaches of 
covenants—<Action to recover amount necessary to 
put premises in repair—-On expiry of sub-lease.|— 
Certain premises were demised to the predecessors 
in title of pltfs. for 61 years from Michaelmas, 
1837, subject to covenants to repair & deliver up 
in repair. The premises were sub-demised to the 
predecessors in title of deft. subject to the same 
covenants. On Apr. 4, 1894, an action was com- 
menced by pltfs. against deft. for damages for the 
breaches of the covenants, & £1,305 was recovered, 
none of which was expended in repairing the 
premises. On Sept. 19, 1898, the term of the 
underlease expired, & pltfs. claimed the sum that 
it would cost to put the premises into such state 
of repair as deft. would be bound to leave them at 
the end of the term, making due allowance for the 
sum of £1,305 they had received :—Held: the 
previous action was no estoppel, & the truc 
measure of damages of the breaches of covenant 
was the cost of putting the premises into the state 
of repair in which the tenant was bound to leave 
them at the expiration of the said term, less the 





recovcred part of his wages by scizure 
& sale in a joint action with other 


her ; 
workinen against his employer under 


deft. on the basis of entries in pltf.’s 
books of account to recover the same 
money.—-MUNDAR BisI v. BAw NATU 
aoe (1919), I. L. BR. 42 All. 193.— 


_ t. Judgment_against one of several 
joint owners—Property in posscasion of 
mortgagee.}—The owners of a vessel 
mtged., & in the possession of & navi- 


case, yet, as their liability would be 
founded on contract, & not custom, 
the acquittal of one would discharge 
the rest.—-WILKES v. FLINT, Woop- 
aa v. CLEMENT (1835), 4 O. S. 19.— 


a. Choice of one of two statutory 
remedies—Subsequent suit to enforce 
the other.}—-Where a workman has 


Woodman’s Lien for Wages Act, hoe 
is estopped from proceeding under 
Mechanics’ Lien Act, 8. 27, for the 
balance of his wages.—WakKE_ v. 
CANADIAN PACIFICO LUMBER Co., LTD. 
(1901), 8 B. C. R. 358.—CAN. 

b. Mortgage — Action on covenant 
—Subsequent suit for damages.}—An 
action on the covenant in ntge. cannot 
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sum of £1,305 & interest.—EBBETTS v. CONQUEST 
rou os L. T. 660; 16 T. L. R. 320; 44 Sol. Jo. 
7 . Cc. 


Annotation :—Mentd. Stephens v. Junior Army & Navy 
Stores, [1914) 2 Ch. 516 


487. Promise to make settlement on marriage— 
Decree in administration suit on death of promisor 
-——Suit for specific performance of promise -]—On 
Apr. 1, 1845, J. wrote as follows to H.: ‘I will 
still adhere to my last proposition, viz., to allow 
Elizabeth, J.’s daughter, £100 per annum; &, if 
you like the situation, one of my houses to reside 
in; & that at my decease she shall be entitled to 
her share in whatever property I may die pos- 
sessed of.’? H. married the daughter, & reccived 
the £100 per annum during the life of J., who died 
in 1859, leaving his widow, one son & the daughter 
surviving. By his will he devised & bequcathed 
certain real & personal property upon trusts 
giving his daughter a life interest in one-third of 
all the property, & a contingent intcrest only in 
the other two-thirds. By a codicil he bequeathed 
her an annuity, but less than those which he gave 
to his son & widow. A bill was filed by the 
daughter & her husband, praying a declaration 
that, by virtue of the letter of Apr. 1, 1845, she 
was entitled to one equal third of testator’s real 
& personal estate :—Held: inasmuch as testator 
had used a videlicet in the letter, parol, evidence 
as to it was inadmissible ; the words “ her share ”’ 
meant ‘ her legal share,’’ & all she was thereby 
entitled to was one-third of testator’s personal 
estate, after payment of his debts & funeral & 
testamentary expenses, & costs of an administra- 
tion suit. 

A bill for specific performance was filed after 
the suit had been instituted between the same 
parties for the administration of testator’s estate. 
The usual administration decree had been made, 
but no certificate issued in it :—Held: pltfs. in 
the specific performance suit were not precluded 
from instituting it by reason of the decree in the 
administration suit & there had not been any 


acquiescence on their part.—-LAVER v. FIELDER 
(1862), 32 Beav. 1; 1 New Rep. 188; 32 L. J. Ch. 
365; 7 L. T. 602 ; 9 Jur. N.S. 190 ; 11 W. f. 


245; 55 BE. RR. 1. 

Annotations :—Mentd. Keays v. Gilmore (1874), 22 W. Rh. 
465; #e Allen, Hincks ». Allen (1880), 49 L. J. Ch. 5533 
Rte Fickus, Farina v. Fickus, (1900) 1 Ch. 331. 

468. Mortgage —- Judgment for principal & 
interest—Action on covenant to pay future 
interest.|—A mtgor. covenanted to pay principal 

& interest on a day certain, & after that day to 
ae interest so long as any part of the principal 
remained due on the security :—Held: the 
liability on the covenant to pay future interest 
was not destroyed by a judgment for the principal 
sum & interest.—PoOPrrLE v1. SYLVESTER (1882), 
22 Ch. D. 98; 521. 53. Ch. 54; 47 L. T. 3293 31 
W. R. 116. 

Annotations :—Consd. Economic Life Assce. Soc. v. Usborne, 
[1902] A. C. 147. Refd. Re Sneyd, Ex Powings (1583) 
25 Ch. D. 338; Arbuthnot v. Buneilall 1 (1890), 62 L. 
234. Mentd. Faber v. Lathomn (1897), 77 L. T. 168. 
469. Judgment in action on series of 

charges—Action on charge not included in first 

action.]|—Deft. charged her property with repay- 
ment of £100 & interest to pltf., & subsequently 
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gave him four supplementary charges to secure 
further advances. She then gave him another 
supplementary charge to secure a further advanco 
& his professional costs. Pltf. brought an action 
on the first five charges, omitting the sixth, which 
was mislaid, & obtained an order for foreclosure 
nisi. He afterwards found the sixth charge, & 
applied for an order extending the relief to that 
charge, but his application was dismissed with 
costs. He then brought a fresh action for fore- 
closure on all the six charges. Deft. took out a 
summons asking that the proceedings might be 
stayed on the ground that pltf. was estopped by 
the foreclosure order :—Held: the subject-matter 
of the fresh action was not the same as that in the 
first action, & in the circumstances pltf. was not 
estopped from setting up his present case, & deft.’s 
application must be dismissed with costs.—BAKE 
a. FRENCH, [1907] 1 Ch. 428; 76 L. J. Ch. 299 ; 
97 L. T. 131. 

Annotations :—Mentd. Reid v. Cupper, gto a = B. 1473 

Puddephatt v. Leith (No. 2), [1916] 2 Ch. 

470. Articles of association of Cope 
Unsuccessful action in respect of mode of ascertain- 
ing ‘‘ net profits ’’—-Action by another shareholder 
for declaration that no ‘* net profits ’’ earned avall- 
able for dividend.|—-LEE v. NEUCHATEL ASPHALTE 
Co. (1886), 3 T. L. R. 103. 

471. Agreement for assignment of patent— 
Judgment in action for specific performance— 
Action for damages for breach of warranty.|— 
NATIONAL Co. FOR DISTRIBUTION OF ELECTRICITY 
BY SECONDARY GENERATORS, LTD. v. GIBBS (1901), 
18 R. P. C. 3933 previous proceedings, [1900] 
2 Ch. 280, C. A. 


lit. Arising out of Tort. 

472. Defamation— Judgment in action for 
words imputing felony—Second action for words 
Slandering plaintiff in way of trade.|—The de- 
claration in an action for slander alleged pltf. to 
be a trader, & that the words were spoken of him 
as a trader. The words were ‘“ Ile cheated me,”’ 
meaning that pltf. in the way of his trade was 
dishonest, ‘‘ He is a thief & robbed me of £100,” 
meaning that pltf. in the way of his trade had 
contracted a debt with deft., & in a dishonest 
manner avoided paying part of it. There were 
other similar words similarly explained in other 
counts. There was then an averment of special 
damage. Plea, judgment recovered for the same 
grievances. Replication nul ticl record. On the 
trial by the record, a record of a previous action 
for slander by pltf. against deft. was produced, in 
which the words were, ‘‘ that thief is a villain, a 
scoundrel & a rascal, & I can prove him a thief 
any moment.’ In that action there was no induce- 
ment that the words were spoken of pltf. as a 
trader & no averment of special damage :—Held : 
the record produced did not support the plea that 
the grievances for which the judgment had been 
recovered were the same.—WANSWORTH v. BENT- 
LEY (1853), Bail Ct. Cas. 203; 2 C. LL. R. 127; 238 
L. J.Q.B.3; 22 L. T. O. 8.106; 17 Jur. 1077; 
2 W. R. 56 

473. Unsuccessful action for libel in 
pamphlet—Action for libel in other passages in 





he athe, foie an 








be treated as an action for damages, 
but does not bar one from being sub- 
sh agen abe tre woo v. REGIS- 
TRAR (1914), 30 256; 7 
W.W. R. 901; OD i: Th. 166; 8 Alta. 
L. R. 191.—CAN. 

c. Judgment a aja party as prin- 
cipal—Subsequent suit against alba 
party aa agent—On same contract.j— 
A previous suit in which pltf. Bleotad 


to sue defts. as principals ews a second. 
suit on the same contract in which 
defts. are charged as responsible agents 
under a trade usage. ri it KRISHNA 
He fas ela (1876), I. L. R. 1 Bom. 
8 eee 


PART II. SECT. 3, SUB-SECT. 2.— 
B. a) iii. 


d. Defamation—Recovery of amount 


of wendiol—Subecguent Action apdinat 
others for same libel.}—A _ recovery 
of a verdict in an action for libel 
against some of several persons con- 
cerned in the libel, & payment of 
the amount of verdict & all costs 
without judgment being entered, is a 
bar to an action against others for the 
same libel.—WILLCOcKs v. HuUWELL 
(1885), 8 O. R. 576.—CAN. 


206 


Sect. 3.—KEffect of res judicuta: Sub-sect. 2, 
(a) tii.) 

same pamphlet.]-—-Deft. published, in the form 
of a pamphlet, a report of the judgment delivered 
in a former action which pltf. had brought against 
him. The pamphlet contained no report of the 
evidence given at the trial, & there were passages 
in the judgment reflecting on pltf.’s conduct. 
Plitf. brought an action for libel in respect of such 
publication, & the jury found that the pamphlet 
was a fair, accurate, & honest report of the judg- 
ment, & was published without malice, & returned 
a verdict for deft. Pltf., thereupon, brought 
another action for libel in respect of the same 
publication, but he relied on other defamatory 
statements in the pamphlet than those set out in 
the statement of claim in the former action for 
libel. On an application to dismiss this action as 
frivolous & vexatious :—Held: (1) the questions 
for the jury in the second action for libel being 
identical with those decided in the first, a plea of 
res judicata must succeed, & the action ought to 
be stayed as frivolous & vexatious; (2) even if 
pitf. could rely in one action on one part of the 
pamphlet, & in another action on another part, 
such a course was an abuse of the process of the 
ct., & the second action should be stayed. 

(3) The rule of law is, that the publication, 
without malice, of an accurate report of what has 
been said or done in a judicial proceeding in a ct. 
of justice, is a privileged publication, although 
what is said or done would, but for the privilege, 
be libellous against an individual, & actionable at 
his suit, & this is true, although what is published 
purports to be & is a report, not of the whole 
judicial proceeding, but only of a separate part of 
it, if the report of that part is an accurate report 
thereof, & published without malice.—Mac- 
Doucan. v. KNIGHT (1890), 25 Q. B. D. 1; 59 
lL. J. Q. B. 517; 63 L. T. 43; 54 J. P. 788; 38 
W. R. 553: 6 7T. L. R. 276, C. A. 

Annolalion :—Refd. Stephenson v. Garnett, [1898] 1 Q. B. 


B. 


474. Fraud—Unsuccessful suit in equity for 
relief against misrepresentation—Action at law 
for damages for misrepresentation.|—In an action 
to recover damages for a fraudulent representation, 
deft., having obtained Icave to demur, & also to 
plead several lezal defences, asked leave to plead, 
for defence on equitable grounds, under Common 
Law Procedure Act, 1854 (c. 125), 8. 83, that pltf. 
had filed a bill in Chancery for the very same 
alleged grievances & causes of action, which Ct. 
gave judgment in favour of deft., & that pltf. had 
no right to maintain that suit against him :— 
Held: this decision in Chancery was no estoppel, 
& the plea would not be allowed, unless all the 
rest were abandoned.-—CorLINs v. CAVE (1858), 27 
L. J. Ex. 146; 4 Jur. N.S. 31. 

475. ——— Unsuccessful suit for relief on ground 
of fraud—Suit for relief for breach of contract. |— 
(1) Where a pltf. seeks relief on the ground of 
personal fraud, he cannot convert his bill into a 
title for relict on the ground of breach of contract. 
Consequently, where pltf. who had entered into 
an agreement with one of two defts. for the pur- 
chase of a business, filed his bill for relief on the 
ground that the fact of deft. & co-deft. being in 
partnership in the business was fraudulently 
concealed from him; & it appeared, as the result 
of evidence that the agent of pitf. was aware of 
the fact of the partnership & of a power which 
deft. possessed under the partnership deed, of 
buying up the acquiescence of his co-partner & 
further, that pltf. was contracting on behalf of 
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himself & other persons, the latter of whom were 

fully aware of the state of the partnership :— 

Held: the bill should be dismissed, with costs. 

(2) Where a pltf. having filed his bill for relief 
on the ground of fraud, fails, the dismissal of his 
bill does not prejudice his right to make applica- 
tion for relief on another & a different ground, as, 
for example, that of contract.—BURDETT v. HAY 
(1863), 11 L. T. 259, L. C. 

Annotation :—Generally, Mentd. Rothwell v. King (No. 2) 
(1887), 4 R. P. C. 76. 

476. ——— Judgment in action for misrepresen- 
tation—Action for further damages accrued since 
jJudgment.|]—Pltf., the lessee of a farm, brought 
an action in the county ct. against deft., the lessor, 
for damages for the loss sustained by reason of 
the fraudulent representation of deft. that the 
farm was thoroughly drained; & in July, 1880, 
obtained judgment for £50 & costs. In Mar. 
1881, pltf. brought this action against deft. for 
damages for the loss sustained since the com- 
mencement of the county ct. action by reason of 
such fraudulent representation :—Held: pltf.’s 
cause of action was completely exhausted by the. 
judgment of July, 1880, & the action would be 
dismissed with costs.—CLARKE v. YORKE (1882), 
62 L. J. Ch. 32; 47 L. T. 381; 31 W. RR. 62. 

477. Negligence—Collision—Judgment at com- 
mon law for damages for collision—Action against 
ship in Admiralty Court.]|—(1) A pltf., having 
sued in a cause of collision at common law & 
recovered a verdict, is entitled, if deft. proves 
insolvent, to sue the ship in the Ct. of Admity., 
even after the ship has been transferred to a 
third party. 

(2) Semble: a party, having commenced pro- 
ceedings, at common law in respect of a collision, 
will not: be allowed, in the first instance, to sue the 
ship in the Admlty. Ct. for the same cause.—THE 
JOHN & Mary (1859), Sw. 471; 3 L. T. 128; 5 
Jur. N.S. 1085; 166 IK. It. 1221. 

Annotations :—As to (1) Refd. Nelson v. Couch (1863), 15 
©. B. N.S. 99; The Mali Ivo (1869), L. R. 2 A. & KE. 356 ; 
The Joannis Vatis (No. 2), [1922] P. 213. 

478. Judgment in limitation action— 
Action for non-delivery of cargo.|—A cargo was 
shipped by pltf. on defts.’ vessel under a charter- 
party & bill of lading, not excepting the negligence of 
the master & crew. During the voyage, & through 
the negligence of the masters & crews of both 
ships, the vessel came into collision with another, 
& was so much damaged as to render it necessary 
to discharge her cargo at a port of refuge, & after 
temnporary repairs, to complete the voyage in 
ballast. ‘The master transhipped the cargo with 
the knowledge but without the assent or dissent 
of pltf., into three other vessels, under bills of 
lading excepting the negligence of the masters & 
crews. Two of these vessels with their cargoes 
were, through the negligence of their masters & 
crews lost before reaching the port of discharge. 
Defts. obtained a decree limiting their liability 
arising out of the collision to £8 per ton, & the pro- 
ceeds were distributed to claimants, of whom pltf. 
was not one. In an action for non-delivery of the 
portion of the cargo lost :—Held: (1) defts. were 
liable ; for the loss did not arise from an excepted 
peril, & the transhipment, though justifiable, was 
for the purpose of earning the freight under the 
charterparty ; (2) judgment in the limitation 
action was no bar to the present claim, as the loss 
of the portion of the cargo, the subject of this 
action, was not caused by the collision in respect 
of which defts. had limited their liability.—THE 
BERNINA (1886), 12 P. D. 86; 561. J. P. 383 56 
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L. T. 450; 35 W. R. 214; 3 T. L. R. 175; 6 

Asp. M. L. 0. 112. 

479, Judgment in action under Fatal 
Accidents Act, 1846 (c. 93)—Action for damage to 
personal estate of deceased.]—-Claim, stating that 
plté. was administratrix of her husband IL., who, 
being a season-ticket holder was received by 
defts., a railway co., at their station to be conveyed 
as @ passenger & by their negligence was injured, 
& in consequence unable to attend to his business 
from that day to the day of his death, & incurred 
expense, etc. Defence, first, denying specifically 
all allegations in the statement relating to the 
injury to deceased & the damage arising frorno it. 
Secondly, that after the death of L., pltf., as his 
administratrix for the benefit of herself as his wife ; 
& of his children, sued defts. in respect of the injury 
caused to them by his death, & recovered damages. 
Reply, that defts. were estopped from denying 
the facts relating to the accident as in the previous 
action they had pleaded not guilty & that L. was 
not received by them as a passenger, & those 
issues were found by the jury in pltf.’s favour :— 
Held: (1) the second action was not barred by the 
judgment & satisfaction under the first ; (2) there 
was no estoppel of which either party could take 
advantage as pltf. sued in a different right in 
either action.—LEGGorr v. GREAT NORTHERN Ry. 
Co. (1876), 1 Q. B. D. 599; 45 L. J. Q. B. 557 ; 
35 L. T. 334; 24 W. RR. 784. 

Annotations :—Generally, Mentd. Griffiths v. Dudley (1882), 
47 L. I. 10; Pulling v. G. B. Ry. (1882), 9 Q. B.D. 110; 
Quirk vu. Thomas, [1916] 1 K. B. 516. 

480. Judgment in action for damage to 
goods——Action for damages for injury to person.]— 
Damage to goods & injury to the person, although 
they have been occasioned by one & the same 
wrongful act, are infringements of different rights, 
& give rise to distinct causes of action; &, there- 
fore, the recovery in an action of compensation 
for the damage to the goods is no bar to an action 
subsequently commenced for the injury to the 
person. Ditf. brought an action in a county ct. 
for damage to his cab occasioned by the negligence 
of deft.’s servant, &, having recovered the amount 
claimed, afterwards brought an action in the High 
Ct. of Justice against deft., claiming damages for 
personal injury sustained by pltf. through the 
same negligence :—Held: the action in the High 
Ct. was maintainable, & was not barred by the 
previous proceedings in the county ct.—BRUNSDEN 
vy. UumpHrey (1884), 14 Q. B. D. 141; 53 
L. J. Q. B. 476; 51 1. T. 529; 49 J. P. 4; 32 
W. RR. 044, C. A. 

Annotations :—Consd. Macdougall v. Knight (1890), 25 
q. B. D. 1. "oan Furness, Withy v. Hall (1909), 25 
T. L. R. 233. Consd. Wilson v. United Counties Bank, 
[1920] A. C. 102; The Koursk, [1924] P. 140. Refd. 
Edmonds v. Robinson (1885), 29 Ch. D. 170; Serras v. 
Noel (1885), 15 Q. B. D. 5493; Darley Main Colliery Co. 
v. Mitchell (1886), 11 App. Cas. 127; Mid. Ry. v. Martin 
(1893), 62 L. J. Q. B. 517; James v. Evans, Josoph (1897), 
77 *‘L. T. 78; Isaacs v. Salbstein, (1916) 2 K. B. 139; 
Goldrei, Foucard v. Sinclair & Russian Chamber of Com- 
merce in London, [1918] 1 K. B. 180. Mentd. Lendon 
v. London Road Car Co, (1888), 4 T. L. R. 448; Rose v. 
Buckett (1901), 84 L. T. 670. 

481. Trespass to goods—Judgment in replevin 
—Action under 52 Hen. 3, c. 21.) —PRUDE v. BEKE 
(1300), Sel. Soc. Y. B. Vol. VI., p. 111. 


479 i, Negligence — Judgment 
action under Fatal Accidents Act, 1846 
(c. 93)}—Action for damage to personal 
estate of deceascd.|—-A passenger on a 
railway was injured Py an accident, 
& after an interval died in consequence. 

he_extrix. brought an action under 
Lord Campbell’s Act for his death, 
which suit was settled. The extrix. 
now sued for damage to his personal 
estate caused during his lifetime by 





’ 





514.— IR. 


6. -—— 
. 


in medical expenses & loss from inability 
to attend to business:—Held: the 
former action was no bar to the present 
one.—-DALY v. DUBLIN, WICKLOW & 
WEXFORD Ry. Co. (1892), 830 L. R. Ir. t. 


charging one of two joint trespussers-— 
Subs action against the other.}— 
Where pitf. by his own act, as by a 
reference & an award, has knowingly 
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482. Action for wrongful distress.|— 
Justices are not liable to an action if they honestly, 
though erroneously, decided that an objection to 
the validity of a church rate made at the hearing 
of a complaint for non-payment of arrears is not 
made bond fide, & proceed to adjudicate & issue 
their warrant to enforce payment. In an action 
against the justices for so proceeding & making 
an order & issuing their warrant, under which 
pltf.’3 goods were seized, it was held that the 
proper question for the jury were: first, whether 
pltf. bond fide disputed the rate when before the 
justices, & gave notice thereof at the time; 
secondly, whether there was reasonable & proper 
cause for the justices determining that the rate 
was not bond fide disputed, & whether the justices 
acted without malice. After the seizure of pltf.’s 
goods they instituted a replevin suit in the county 
ct., & recovered damages & costs:—Held: the 
judgment in the county ct. was a bar to recovery 
of damages for the seizure in this action.—PEASE 
v. CHAYTOR (1863), 3 B. & S. 620; 32 L. J. M. C. 
121; 8 L. T. 613; 27 J. P. 309; 9 Jur. N.S. 
664; 11 W. R. 563; 122 KH. R. 238. 

Annotations :—Refd. Gibbs v. Cruikshank (1873), 28 L. T. 

735; Colonial Bank of Australasia v. Willan (1874), L. R. 

5 P. C. 417. Mentd. R. v. Huntsworth (1864), 13 W. R. 

7; Polley v. Fordham (No. 2) (1904), 91 L. T. 525; Ter, 

Woodhouse, (1906) 2 K. B. 501; May v. Mills (1914), 30 

T. L. R. 287. 

483, —— .|—Certain premises were 
let to pltf. by P., who had previously mortgaged 
them to defts., the trustees of a benefit building 
society, to secure payment of subscriptions, ctc., 
which might become due from him to the society. 
The mtge. deed gave power to defts. to distrain 
the goods of P., on the premises for arrears of 
subscriptions due to the socicty, as for rent due 
on a demise. Defts. distrained on the premises 
for subscriptions due from P., & seized pltf.’s goods. 
Pitf. replevied the goods, & recovered in the action 
of replevin, in the county ct., as damages, the 
amount of the expenses of the replevin bond. 
Having sustained further consequential damages 
by reason of the scizure of his goods, he subse- 
quently brought an action of trespass in the 
Superior Ct., to recover these damages, & also in 
respect of tne trespass to the land :—Held: the 
judgment in replevin was a ba: to the action in 
respect of trespass to the goods, inasmuch as the 
special damage was recoverable in the action of 
replevin.—GIBBS v. CRUIKSHANK (1873), L. R. 8 
Cc. P. 454; 42 L. J.C. P. 273; 28 L. T. 104, 735 5 
37 J. P. 744; 21 W. R. 734. 

Annotations :—Refd. Dover v. Child (1876), 34 L. T. 737. 

Mentd. Smith v. Enright (1893), 63 L. J. Q. B. 220. 

484, ——— Judgment in action for trespass— 
Action of debt.|—-FERRES v. WIGNOLL (1596), 
Noy, 58; 74 BH. R. 1027. 


Annotation :—Refd. Foot v. Rastall (1682), Skin. 48. 


485. Action of trover.|] — A _ re- 
covery in trespass for taking & driving away a 
flock of sheep, & small damages given, is no bar to 
trover for the same sheep, if plitf. reply that the 
recovery was only for the taking & not for the 
value.—LACON v. BARNARD (1626), Cro. Car. 35 ; 























discharged one of two joint trespassers, 
he cannot bring an action against tho 
other.--ADAMs *. Ham (1849), 5 
U. C. R. 292.—CAN. 

Trespass to person—Judgment in 
action for damages for bodily injuries 
——Action for subsequent sufferings. |-~ 
When damages have been once re- 
covered in an action for bodily injuries, 
no new action can be maintadned for 
sufferings afterwards endured from the 


or award dis- 
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Sect. 3.—-Effect of res judicata: Sub-sect. 2, B. (a) 
aii. & (6).) 

79 E. R. 635; sub nom. LAICON v. BARNARD, 

Hut. 81. 


‘ong :-~Consd. Watson v. Norbury (1649), Sty. 201 ; 
No on (1682), 2 pom: 211. Refd. Buckland 
3. 


». Johnson (1854), 15 C. B. ; 

486. .|—A retovery in an action 
of trespass cannot be pleaded in bar to an action 
of trover though for the same taking, except the 
property was determined in the action of trespass. 
-_purr v. Royston (1682), 2 Show. 211; T. 
Raym. 472; Poll. 634; 2 Mod. Rep. 318; 3 
Mod. Rep. 1; 89 E. R. 896; sub nom. Foor v. 
RASTALL, Skin. 48, 57. 
Annotations :—Consd. Lochmore v. Toplady (1690), 1 Show. 

146. Refd. Hitchin v. Campbell (1772), 2 Wm. BI. 827 ; 
Lechmere v. Fletcher (1833), 8 Tyr. 450; Buckland v. 


I n (1854), 15 GC. B. 145. entd. Anon. (1704), 2 
aoe Tloyd rv. Mason (1845), 4 Hare, 132. 


487. Judgment for defendant 
in first action.|-Judgment for deft. in trespass 
on a special verdict is a good plea in bar to trover 
for the same goods.—LECHMORE v. TOPLADY 
(1690), 1 Show. 146; 2 Vent. 169; 89 I. R. 502. 


Annotations :—Mentd. Uppom v. Sumner (1779), 2 Wm. BL. 
1294; Balmeo v. Hutton (1833), 9 Bing. 471. 


488. Judgment in action for trover— 
Action for money had & received.|—-A judgment 
for deft. in trover, is not a bar to an action against 
him for money had & received for pltf.’s use.— 
—— v7. CAMPBELL (1771), 3 Wills. 240; 95 EB. R. 
1034. 

489. ——— Action for value of goods.]|— 
Pitfs. having brought trover in this ct. against 
the sheriff & the now deft. to recover the value 
of the goods of the bkpt. taken in execution, have 
made their election & there being a verdict & 
judgment upon record in that action against 
pltfs., they are barred for ever from having the 
present or any other action (per CuR.).— KITCHEN 
v. CAMPBELL (1772), 3 Wils. 304; 95 E. R. 1069 ; 
sub nom. HITCHIN v. CAMPBELL, 2 Wm. BI. 779. 
Annotations :—Apld. Seddon v. Tutop (1796), 6 Term Rep. 

607. Consd. Buckland v. Johnson (1854), 15 C. B. 145; 

Brunsden v. Humphrey (1884), 14 Q. B. D. 141. Refd. 

Phillips v. Berryman (1783), 3 out: K. B. 286; Martin 

v. Kennedy (1800), 2 Bos. & P. 69; Richardson v. Tomkies 

(1832), 9 Bing. 51; Furness, Withy_ v. Hall (1909), 25 

T. L. R. 233; Ord v. Ord, [1923] 2 K. B. 432. Mentd. 

Feltham v. Terry (1773), Lofft, 207 ; King v. Leith (1787), 

2 Term Rep. 1413; Smith v. Hodson (1791), 4 Term Rep. 

211; Balme v. Hutton (1833), 9 Bing. 471; Garland v. 

Carlisle (1837), 11 BH. 421; Follett v. Hoppe (1847), 

10L. T. 0. S. 205; Ward v. Fry (1901), 85 L. T. 394. 

Compare No. 480, ante. 

490. Trespass to land—Judgment in ejectment 
—<Action of trespass.|—-In an action of trespass 
deft. pleaded that at another time before the tres- 
pass he did recover against the same pltf. in an 
ejection :—lleld: a good pleanx—ANON. (1586), 
Godb. 109; 78 i. R. 67. 

491. ——— Judgment in action for trespass— 
Subsequent action for same trespass.]— HusTLER 
v. RAINES (1695), 2 Lut. 1414; 125 E.R. 780. 
aroolahon :—Mentd. Lambert v. Strvother (1740), Willes, 


492. Unsuccessful suit in respect of injury 
to reversion—-Right to procead at law reserved to 
































ESTOPPEL. 


plaintiff—Action at law for damages for injury to 
reversion.|] —(1) It is competent to the Ct. of 
Ch., notwithstanding the provisions in Chancery 
Amendment Act, 1858 (c. 27), & Chancery Re- 
gulation Act, 1862 (c. 42), in refusing an injunction, 
to reserve to pltf. the right of proceeding at law. 
To a declaration-for an injury to pltf.’s reversion, 
by building upon & against certain walls of 
pitf., deft. pleaded that pltf. ought not to be per- 
mitted to implead him in respect of those causes 
of action, because, after accrual, & after the passing 
of the latter Act pltf. commenced his suit & filed 
his bill in Chancery against him & impleaded him 
therein for the very same rights, claims, & causes 
of action as in the declaration alleged ; & that such 
proceedings were thereupon had that the Ct. of 
Ch. determined the same alleged causes of action 
in favour of deft., & gave judgment & decreed in 
respect thereof in favour of deft.; & that the 
said judgment & decrce still remained in force :— 
Held: a good plea by way of estoppel. 

(2) Plitf. replied that he ought to be permitted to 
implead deft. in respect of the causes of action 
in the declaration alleged, because he said that the 
Ct. of Ch., in dismissing his bill, reserved to him 
the right of proceeding at law for the causes of 
action in the declaration alleged, & ordered his 
bill to be dismissed, without prejudice to such 
right :—-Held: a good replication.—]LANGMEAD v. 
MAPLE (1865), 18 C. B. N. S. 2553; 5 New Rep. 
2773; 12 L. T. 143; 13 W. R. 469; 144 E.R. 
441; sub nom. LONGMEAD v. MAPLES, 11 Jur. N.S. 


Annotations :—As to (1) Consd. Tredegar v. Windus (1875), 
L. R. 19 Eq. 607. Refd. Newington v. Levy (1870), 
L. R. 6 C. P. 180; Re Adains, Hx p. Greenway (1873), 
21 W. RR. 866; Re May (1883), 32 W. R. 3375 Tv. 
Banks (1911), 6 Cr. App. Rep. 276. .48 to (2) Refd. Re 
May (18383), 32 W. RR. 337. 

493. Trespass to person-—Judgment in action 
for assault—Action for subsequent loss.|—It is a 
good plea in bar to an appeal of maihem that 
applt. had recovered damages in an action of 
trespass brought for the same assault, battery & 
wounding.—Hunpson v. LEE (1589), 4 Co. Rep. 
43 a; 1 Leon. 318; Moore, K. B. 268; 76 EF. RR. 
Hse, 

Annotations :—Refd. Ferrer v. Beale (1701), 1 
692; Brunsden v. Humphrey (1884), 14 Q. - 14 
Mentd. Midland Insce. v. Smith (1881), 6 Q. B. D. 561. 
494. .|—After a recovery in 

an action for an injurious act, no action can be 

maintained on account of any consequences 
occasioned by that act. Therefore, a recovery in 
an action for an assault & battery is a bar to an 
action for a subsequent loss in consequence of the 
battery of a part of the skull.— FERRER v. BEALE 

(1701), 1 Ld. Raym. 692; 91 E. RR. 13615; sub 

nom. FETTER v. BEALE, Holt, K. B. 12; 1 Salk. 

11: sub nom. FITTER v. VEAL, 12 Mod. Rep. 

542. 


Annotations :—Consd. Howell v. Young (1826), 2 Cc. & P. 
238 ; BGrunsden v. Humphrey (1884), 14 Q. LB. D. 141. 
Refd. Rosewell v. Prior (1701), 1 Ld. Raym. 713; Bonomi 
v. Backhouse (1858), KE. B. & EK. 622; Whitehouse v. 
Fellowes (1861), 10 C. B. N. S. 765; Blyth v. Fladgate, 
Morgan v. Blyth, Smith v. Blyth (1890), 63 L. T. 546. 


Ld. Raym. 
B.D. 141. 














unforeseen effects of the original 
injury.—MONTREAL CORPN. v. MCGEE 
(1889), 30 S. C. R. 582.—CAN, 

g. Judgment awarding damages for 
injury—Subsequent action for com- 
mena Pe iron ' cancel same C. R. 510.—O 
injury. eld: after ct. c. 176, udgme 
pltf. could not maintain an action oe : 


sustained. A 


fully erocting a bridge across the 
Twenty Mile Creek, & impeding the 
navigation, for the statute oxpressly 
authorises such erection, & gives only 


division ct. 


reeonvarad 


a right to compensation for damages 
rior recover 
sustained by the erection of the bridge 
was a bar to this action.—WISMER v. 

racairs Mripear yk Co. (1859), 17 


; against 
wr ion — S§ 
against defts. for unlawfully & wrong- Goon Oe basen ae Pang nae 
re bailiff, & his sureties, on 
Pavan hy hieleeing g judgment 
wes ae ww. 


-9 SLAY Ney for 
his goods under execution, 


memesar? 


contrary to the ordcrs of pltf. in the 
suit :-—Held: pitt, having recovered 
judgment against C. for the tort, 
could not afterwards sue upon the 
covenant for the same cause.—-SLOAN 
OR aa (1862), 22 U. C. R. 127.— 


for injury 


bailiff for 

k. Judgment granting indemnity in 
case of death—-Subseguent action by 
other person entitled to indemnity.}+— 
In case of death caused by a tort, 
an action brought by one of those 
entitled to indemnity, even though the 


Part II.--EsropreL py MatTreER OF RECORD. 


495. ——— Judgment in action for false im- 
prisonment—Action for malicious prosecution.|— 
To an action for a malicious prosecution on a 
charge of felony without any reasonable or prob- 
able cause, whereby deft. had falsely, etc., 
caused pltf. to be imprisoned & indicted & tried 
on the said charge; deft. pleaded, that, before 
this action pltf. had brought an action of trespass 
against deft. for assault & false imprisonment upon 
a false assertion, that pltf. had committed felony, 
to which action deft. had pleaded, first, not guilty ; 
& secondly, a plea justifying such assertion as 
true; & that; thereupon, deft. committed the 
said supposed trespass, by giving pltf. into the 
custody of a police officer; to which pleas pltf. 
had replied, by joining issue on the first, & by 
replying de injuria, to the second, etc. ; that that 
cause was tried before a judge & jury; & that the 
learned judge then directed the jury to take into 
their consideration, whether deft. had accused 
pltf. with having committed the said felony, & 
whether he had made the said charge falsely, etc., 
& without any probable, etc., cause, & whether 
he had so falsely & maliciously, etc., committed 
the said grievances complained of in this action ; 
that the jury found a verdict for pltf., & they 
assessed the damages at £125, for which judgment 
was signed. The plea then proceeded to state, 
that the several imprisonments in this action were 
the same as those in the former action; & that all 
the said grievances in this action were directed by 
the judge to be taken into consideration by the 
jury in the first action; & that they were taken 
into their consideration; & that they were the 
same damages in respect of which & on occasion 
whereof the said damages were given by the jury 
in the first action :—Held: the causes of action 
were perfectly distinct & different, & the plea was 
bad.—-GuEst v. WARREN (1854), 9 Exch. 3793 
2C. iL. R. 979; 23 L. J. Ex. 121; 18 Jar. 133; 
2 W. R. 159; 156 E.R. 161. 

Compare No. 480, ante. 


(b) Matters in Issue. 
496. General rule.] — KINGSTON’s 
CASE, No. 213, ante. 
497. -J—(1) An infant is bound by a 
decree in a cause wherc he is pitf., as much as a 
person of full age. 


(DUCHESs) 








judgment rendered thereln does not 
determine the proportion of the 
indemnity which the others are to 
receive, is & bar to a subsequent action 
brought by one of the latter.—Bovur- 
HILLIER Vv. CENTRAL VERMONT Ry. Co. 
(1905), Q. R. 28 8S. C. 472.—CAN. 

l. Dismissal of action against 





respect of irregularities :~-ZHeld : 
afforded to defenders a 
defence against a new action of 
damages.— M‘DONALD_ ¥v. 
(1825), 4 Sh. (Ct. of Sess.) 2763; 1 
Fac. Coll. 91.—SCOT 


Arbitrator’s 
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(2) If an action be brought for several demands, 
& judgment be had for one only, it is as much a 
judgment as if there had been a particular deter- 
mination upon each. 

(3) An infant, after being of age, will not be 
allowed by a new bill to dispute anything that 
was done during his minority with regard to 
maintenance, cducation, etc. 

(4) The rule of law is, that an infant is as much 
bound by a judgment in his own action as if of 
full age.—GREGORY v. MOLESWoRTH (1747), 3 
Atk. 626; 26 E. R. 1160, L. C. 

Annotations :—As to (1) Refd. Morison v. Morison (1838), 

4 My. & Cr. 215. As to (2) Consd. Stainton v. Carron Co. 


(1864), 11 L. T. 1. Refd. Tekait Doorga Persad Singh +. 
Tekaitni Doorga Konwari (1878), L. R. 5 Ind. App. 149. 


498. .|—(1) On an issue directed at the 
hearing of a cause, deft. obtained a verdict, & 
a motion by pltf. for a new trial having been 
refused, the bill was, on further directions, dis- 
missed. [Pltf. afterwards gave notice of an appeal 
motion for a new trial, & also presented a petition 
of appeal from the final order of dismissal; but 
on the appeal motion coming on to be heard first, 
the ct. refused to hear it separately, being, as 
matters then stood, a motion in a dismissed suit. 
On the two proceedings afterwards coming on to 
be heard together, it appearing that pltf.’s title 
to equitable relief depended on a legal right, & 
that that right depended more on questions of 
legal presumption than on any disputed fact, 
the ct. not being perfectly satisfied with the result 
of the trial, discharged both the orders appealed 
from, & made an order retaining the bill for a 
twelvemonth, with liberty to pltf. to bring an 
action, although the original decree, directing 
the issuc, was not appealed from. 

(2) When a bill is dismissed on the merits, the 
insertion of a clause that the dismissal shall be 
without prejudice to any question, but that 
specifically put in issue by the pleadings, is 
superfluous ; for the dismissal of the bill without 
such reservation would only be a bar as to matters 
in issue in that suit between the same parties, & 
the ct. has not power to interfere with the effect 
which such a decrec may have, as a matter of 
evidence, in any future proceeding in which it 
might, without such reservation, be legitimatcly 
used as evidence.—ROCHESTER CORPN. v. LEE 
(1849), 1 Mac. & G. 467; 14 J. P. 21; 41 E.R. 


this mtge. N. subsequently paid into ct. 
sufficient the sale proceeds he had received, & 
R. was paid the same. In 1878 RH. 
aguin sued same persons for interest, 
& again N. was declared primarily 
F & personally liable. In 1880 R. sued 
aivard 1 the same pcrsons to recover the 








STUARL 


two of three tort fSeasors—Subsequent 
action against all three.J—In an action 
against three persons as joint tort 
feasors, a former action against two of 
them having been dismissed on the 
merits, these two can have the benefit 
of the estoppel. —YOUNG v. HARPER 
(1889), 7 N. @ L. R. 419.-——N.Z. 


PART II. SECT. 38, SUB-SECT. 2.— 


® (b). 


496i. General rule. |}—Where a breach 
of warranty has been set up in diminu- 
tion of price of goods & a decision given 
that there was no breach of warranty, 
the buyer is estopped from econ 
damages, whether general or special, 
for the same breach in a subsequent 
action.—CREAVEN v. MILLER (1899), 
18 N. ZZ. L. Rh, 65.—-N.Z. 

496 ii. A party having raised 
an action, partly criminal & partly 
civil, before a sheriff & decree being 
pronounced both for fine & damages, 
& the decree having bcen reversed iu 


J.—VOL. XXI. 





m. 

Terms of reference by mutual memorial 
of pore & of opinion ox treeee upon 
it by the referee held to be sufficient, 
whereon to support a plea of res judi- 
cata, in respect of matters made the 
subject of a subsequent action.— 
FRASER v. Lovatr (LORD) (1850), 7 
Bell, Sc. App. 171.—SCOT. 


n. Judgment for intercst due on 
mortyage—Subsequent suit to recover 
principal c& interest.}—Certain im- 
movable property was mtged. to R. & 
then sold to N. It was then brought 
to sale in execution of a decree against 
N. & was purchased by H. The balance 
of the sale proceeds after satisfaction 
of that decree was paid to N. Under 
the terms of the mtge. to R., interest 
on the principal amount was payable 
annually & its payment was charged 
on the property as well as the payment 
of the principal amount. R. in 1875 
sued the mtgors. & N. & H. to recover 
interest due. It was decided in that 
suit that N. was primarily & personally 
liable for the interest then due on the 


principal amount & interest duc on 
the mtge., by the sale of the mtged. 
property :—Held: the decisions in 
the suits of 1875 & 1878 did not pre- 
clude R. from bringing a suit to 
recover the principal & interest due 
on his mtge. from the mtged. pro- 
perty.—RaTAN Hal v. HANUMANDAS 
(1882), I. L. R. 5 All. 118.—IND. 


o. Decree granting perpetual in- 
junction —Subsequent action for similar 
relief.}—-Where pltf. has once sued for 
& obtained a perpetual injunction 
directing deft. to refrain from certain 
acts, it is not necessary for pltf., if 
in future deft. ignores such injunction, 
to suc again, for a similar relief; such 
suit would be barred by the principle 
of res judicata.—-RAM SARAN ¥v. CHATAR 
ace (1901), I. L. R. 23 All. 465.— 


p. Order dismissing application 
for execution—Not appealed from— 
Further A daha to execule same 
decree.}—-No appeal was preferred 
against an order dismissing an appln. 


210 
Sect. 3.—Effect of res judicata: Sub-sect. 2, B. (6), 


1346, L. G.; subsequent proceedings (1852), 2 


De G. M. & G. 427, L. C. 
ions :-—Generally, Mentd. Smith v. Cartwright (1851), 
A aT : osieius v. Holland (1875), 44 L. J. aN 273, 


499: Writ of right decided against plaintiff— 
Suit for discovery of matter relative to title.]— 
Plea that a writ of right has been tried & deter- 
mined against pltf., a good plea to a bill for dis- 
covery of mattcr relative to the title.—LEICESTER 
(EarL) v. Perry (1783), 1 Bro. C. C. 305; 28 
KE. R. 1148. 

500. Decree dividing income between bene- 
ficiaries in specified proportions—-Claim to in- 
creased share.| — Testator devised his real estates 
to trustees, in trust to dispose of the rents for the 
benefit of the poor of the city of R. & the limits & 
precincts thereof. The trustees having applied 
rents for the benefit of the poor of one only of the 
parishes in the city, an information was filed on 
behalf of two other parishes, claiming to participate 
in the charity, & a decree was made in 1680, direct- 
ing that the rents, should, for ever thereafter, be 
divided amongst the three parishes in certain pro- 
portions. In 1808 an information was filed on 
behalf of a fourth parish, for a similar purpose ; & 
that parish was decreed to be entitled to a share of 
the rents, in the proportion of its extent & popula- 
tion to the extent & population of the three other 
parishes ; but the proportions, as between those 
parishes, were not to be altered. An information 
was afterwards filed on behalf of one of those three 
parishes, claiming an increased share of the rents, 
on account of its population having increased more 
than the population of the other parishes. But the 
information was dismissed, the decree of 1680 being 
final.—A.-G. v. ROCHESTER CORPN. (1833), 6 Sim. 
273, 322; 58 E.R. 56, 615. 

501. Unsuccessful action for infringement of 
patent—Disconformity between  specifications— 
Subsequent action for infringement.|—An action 
was brought by LU. against S. for infringement 
of a patent. During the course of the trial H. 
stated that he would be content with the decision 
of the judge on the question of disconformity 
between the provisional & the complete specifica- 
tions. The action was dismissed on the ground 
that the patent was invalid for want of novelty in 
the invention, & also on the ground that there 
was disconformity between the _ specifications. 





for execution, & the order became 
final :--Held: a further appln. by 
the same decree holder in the same ct. 
to execute the same decree against 
the same judgment-debtor was barred. 
—NABL MUHAMMAD v. JWALA PRASAD 
(1905), I. L. RR. 27 All. 148.—IND. 

qa. Matter in issue not decided by 
decree—Presumed to have been waived 


the count 


sessions ; 
conditional 


deft. a tithe rentcharge of £4 1s. 5d. 
per annum out of the lands of B., in 
of L. By order of quarter 
sessions, dated Dec. 30, 1889, it was 
reduced to £1 19s. 
obtained from the Q. B. Div. & con- 
ditional order for a writ of certtworart 
to quash the order of the quarter 
but on May 15, 1890, the 
order 


ESTOPPEL. 


Thereupon H. amended his complete specification 
to meet the objection of want of novelty, but 
not that of disconformity. Several years after- 
wards H. commenced a fresh action against S. 
for infringement of the patent as amended. S. 
then moved to dismiss the action as being frivolous 
& vexatious & an abuse of the process of the ct. 
The ct. dismissed the action on the ground that the 
question of the validity of the patent was res 
judicata by reason of the judgment in the former 
action. Pltf. appealed :—Held: (1) what took 
place at the trial of the former action amounted 
to an undertaking on the part of H. that, as between 
himself & S., the decision of the judge on the 
question of disconformity should be treated as 
final ; therefore, on that ground, the action should 
be dismissed as a vexatious proceeding. 

(2) Semble: the decision on the point of res 
judicata was right.—HoRrRocks v. STUBBS (1896), 
74 L. T. 58, C. A. 

Effect of judgment as estoppel.|—Sce Sect. 3, 
sub-sect. 1, B. (ad), ante. 


(c) Matlers not in Issue. 


502. Proceedings in respect of tithes—Judgment 
for payment of tithes—Suit to establish modus— 
Issue as to modus not raised in former suit.]—The 
plea of a former decree for the payment of tithes, 
where a modus & the lands alleged to be covered 
by it were imperfectly stated, so that the ct. could 
not direct an issue, is not a good bar to a bill 
brought for establishing the modus.—CoLLINs v. 
clad laa 7 Bro. Parl. Cas. 94; 3 E. R. 
62, H. L. 


Annotations :—Refd. St. Paul’s Minor Canons v. Crickett 
a ai 30. Mentd. Foxcroft v. Parris (1800), 
cs. : 


503. Suit for tithes in subsequent 
year.|—A decree in a former suit cannot be pleaded 
in bar to a bill for the tithes of any subsequent 
year.—ST. Paui’s (MINoR CANONS) v CRICKETT 
(1810), Wight. 30; 145 KE. R. 1163; previous 
proceedings (1795), 2 Ves. 563, L. 0.3 subsequent 
proceedings (1817), Dan. 37. 

Annotations :—Refd. Bainbrigge v. Baddeley (1847), 2 Ph. 

103. Mentd. Vivian v. Cochrane (1855), 4 De G. M. & G. 











504. ——— Unsuccessful claim of modus— 
Claim to different modus on same land.|—Held: 
where a claim of a modus or other exemption from 
tithe is preferred before the Tithe Comrs., 
appointed under Tithe Act, 1836 (c. 71), who decide 


conclusions of the libel the ct. had 
assoilzied defenders from the first 
action ‘“‘as laid,’ but without pro- 
nounc any final determination on 
the merits of the cause :-~-Held: this 
decision was no bar to a second action 
for redress in the same matter, but 
 Shegigaeed upon new allegations.— 

ILLESPIE v. RUSSEL, RUSSEL vv. 


ld. Pitf. then 


was discharged. Dunl. (Ct. of 


or refused.])—Where a case is made by 
the bill for specific relief, & proof gone 
into by the parties in respect of it, 
& the right to it is a question which is 
fairly raised & may be properly decided 
at the hearing, & if a decree is pro- 
nounced in which no notice is taken 
of this particular portion of the case, 
while relief is given in respect of other 
matters in controversy, then, in a suit 
afterwards instituted to obtain the 
relief so omitted, it must be assumed 
that the claim to it, in the former suit, 
was either waived by the pitf. at the 
hearing or refused by the ct.—BLAKE 
oe ee (1874), 9 1. R. Hq. 54,.— 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (6c). 


yr. General rule.)— Prior to Dec. 
1889, pitf. was entitled to receive from 


From May, 1890, until Jan. 28, 1898, 
deft. paid to pltf. tithe rentcharge 
at the rate of £1 198. 1d. Pltf. sued 
deft. to recover the difference betwecn 
£4 1s. 5d. & £1 198. 1d., for the years 
from 1890 to 1898. On a case stated : 
—Held: pltf. was not estopped by the 
order of the Q. B. Div. of May 15 
1890, from alleging that the order of 
Dec. 30, 1889, was bad.-—~O’GRADY 
v. SYNAN, [1900] 2 I. R. 602, 610; 34 
[. L. T. 129, 130.—IR. 

8. ---Katt KrisHNA TAGORE 
v. SECRETARY OF STATE FOR INDIA 
(1888), I. L. R Cale. 173; L. R. 
15 Ind. App. 186.—IND. 

t. ——.}-HEDDLE v. BAIKIE (1846), 
Dunl. (Ct. of Sess.) 376; 18 Sc. Jur. 
70.—SCOT. . 

a. J— For want of facts 
relevant & sufficient to support the 





8 
1 





GILLESPIE (1859), 21 
Seas.) 13; Macq. 757; 31 Se. Jur. 
641,—SCOT. 

._—)]— TT v. MACDONALD, 
ETO. (1885), 12 R. (Ct. of Sess.) 1123; 
22 Se. L. KR. 666.—SCOT. 

c. Successful claim to property 
taken in execulion—Subsequent action 
for da k-If a party 
proporty en in execution makes no 
claim for damages, but only claims the 
goods on an interpleader summons 
under Local Ct. Act, 1861, s. 44, & 
recovers judgment, he is not estop 
from claiming another 
action.—HooOPER v. OLDEN, [1885] 
S. A. L. R. 100.—AUS. 


d,. J on construction of 
deed-—S to deed.J}—In an 
action relating the construction 


of a deed pitf. claimed the benefit of a 
reservation contained in a prior agree- 


Part II.—Estopret spy Martrrer or Recorp. 


against the claim set up, the party is not precluded 
from setting up another claim to a different modus 
on the same lands, unless the comrs. have made 
their final award under the act; even though a 
feigned issue, delivered under sect. 46, be pending 
to try the validity of the first modus.—BaRKER 
v. ENGLAND & WALES TITHE Comme. (1843), 11 
M. & W. 320; 12 L. J. Ex. 496; 7 Jur. 180; 
152 BE. R. 825, Ex. Ch. 


Annotations :—Refd. Stamford & Warrington v. Dunbar 
(1844), 13 L. J. Ex. 329; Ite Crosby-upon-Eden Tithes 
(1849), 13 Q. B. 761. 

-]—Compare No. 242, ante. 

Tithe generally, see ECCLESIASTICAL Law, Vol. 
XIX., p. 476. 

505. Action on promissory note & for goods 
sold—-No evidence given on count for goods sold— 
Subsequent action for goods sold.|—-Pltf. in a 
former action declared on a promissory note, 
& for goods sold, but upon executing a writ 
of inquiry after judgment by default gave no 
evidence on the count for goods sold, & took his 
damages for the amount of the promissory note 
only :—Held: the judgment thereupon was no 
bar to his recovering in a subsequent action for 
the goods sald.—SEeppon v. Turop (1796), 6 
Term Rep. 607; 101 E. R. 7293; previous pro- 
ceedings (1795), 1 Esp. 401, N. P. 

Annotations :—Consd. Godson v. Simith (1818), 2 Moore, 
Cc. P. 157. Distd. Bagot ». Williams (1824), 3 B. & C. 
235. Consd. Kastmure v. Laws (1839), 5 Bing. N. C. 
444; Srimut Rajak Moottoo Vijaya Raganadha Bodha 
Gooroo Sawmy Periya O-daya Taver v. Katama Natchiar 
(18866), 11 Moo. Ind. App. 50. Refd. Stafford v. Clark 
(1824), 9 Moore, C. P. 724; Hadley v. Green (1832), 2 
Cr. & J. 374; Stewart v. Todd (1846), 9 Q. 2B. 767; 
Stevens v. Tillett (1870), L. R. 6 C. P. 147; Jones v. 
Brassey & Ballard (1871), 24 L. T. 947; Brunsden v. 
Humphrey (1884), 14 Q. B. D. 141. Mentd. Thorpe v. 
Cooper (1828), 5 Bing. 116; Holland v. Clark (1842), 1 
Yo. & Cy Ch. Cas. 151 ; Ord Us. Ord (1923), 92 L. J. K. B. 


859. 





inent, but judgment was given against 
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506. Separate claims in contract & tort —Judg- 
ment in action in contract—Subsequent claim in’ 
tort.|—Pltf. having a claim against deft. for rent, 
& also for stone taken from a quarry, declared 
against him in debt for use & occupation, with a 
count for money had & received. By the par- 
ticulars delivered it appeared that pltf. sought to 
recover a stated sum for the value of certain 
described quantities of stone. Before the trial 
pltf. commenced another action against deft. in 
case for improperly quarrying stone, with a count 
in trover for stone, & delivered particulars claim- 
ing the same sum as before for similar quantities 
of stone. At the first trial pltf. confined his 
evidence to the claim for rent, & obtained a general 
verdict. At the second trial he had a verdict for 
the value of the stone taken away :—Held: pltf. 
having distinct demands against deft., one of which 
was not advanced by him at the trial of the first 
action, the tort was not thereby waived, & the 
second action was not barred by any former 
recovery.—HUADLEY v. GREEN (1832), 2 Cr. & J. 
te 2 Tyr. 390; 1L. J. Mx. 137; 149 E.R. 

ud. 

Effect of judgment as estoppel.]|—Sce Sect. 3, 
sub-sect. 1, B. (e), ante. 


(d) Matters Available in Former Proceedings. 


507. General rule.]—GREATHEAD v. BROMLEY, 
No. 282, ante. 

508. -]—HENDERSON v. HENDERSON, No. 
276, ante. 

509. Facts—Unsuccessful claim based on fraud 
—Subsequent claim founded on additional evi- 
dence of fraud.]—Tor the purpose of having a 
contract of sale of a concession set aside on 
the ground of fraud, & repayment of the purchase- 





him on the ground that the agrecment 
was superseded by the deed. He then 
brought an action to reform the deed 
by inserting the reservation thorein :--- 
Held: the subject-matter of the second 
action was not res judicata by_ the 
previous judgment.—CaARROLL v. ERLE 
COUNTY NATURAL GAB & FUEL Co. 
(1899), 29 S. C. R. 591.—CAN. 

e. Judgment against agent on 
promissory notes—Subsequeni action 
against principal on implied covenant.) 
—D. exchanged his farm for two lots 
owned Dy 8S. L. & two notes of W. M. lL. 
(the husband of S. L.) for $1,000 each. 
He dealt with W. M. L. as a principal, 
but it subsequently appeared that he 
was agent for S. L. to whom D.’s 
farm was transferred. The notes wore 
dishonoured & D. obtained judgment 

ainst W. M. L. :—Held: the taking 
of judgment against W. M. L. on the 
notes constituted no bar to an action 
against S. L. for a personal judgment 
on her implied covenant.—DIck v. 
LAMBERT (1916), 34 W. L. R. 1156; 9 
Sask. L. R. 355; 29 D. L. RR. 42.—CAN. 

{. Action by mortgagee for rent— 
Due on part of land mortgaged—Subse- 
quent mortguge action.}—The obligee 
under an instrument by which certain 
land was usufructuarily mtgod. & 
other land merely hypothecated to him, 
having obtain against the mtgors. 
decrees for rent due on part of the 
land under the terms of pattamchits 
executed by them on the date of the 
mtge., now sued to recover the 

rincipal & interest due under that 
nstrument :—Held: he was not pre- 
cluded from obtaining a decree by 
reason of his previous suits.—NANU v. 
one (1892), I. L. R. 16 Mad. 335.— 


g. Action for possession of land— 
Subsequent suit for mesne profiis— 
Accruing prior to institution of former 


suit.J}—A suit for possession of lands 
is no bar to a subsequent suit for 
mesne profits of such land accruing 
prior to the institution of the former 
suit.—GuTra SARAMMA wv. MAGANTI 
a Na (1908), I. L. R. 31 Mad. 405. 

h. —-—— Subsequent suit to recover 
arrears of rent.}—A suit to eject a 
tenant holding under a lease is not a 
bar to a subsequent suit to recover 
arrears of rent under the terms of the 
lcease.—SUBRAYA CHETTI v. RaATHNA- 
VELU CHETTI (1908), I. L. R. 32 Mad. 
330.-—IND. 

k. Dismissal of bill seeking equit- 
able relief—Action at luw on same 
instrument.}—The dismissal of a bill 
seeking equitable relief in respect of an 
instrumevt on which a party can sue 
at law, is no bar to an action at law 
upon the samo instrumont, although 
tne decree do not state the dismissal 
to have been without prejudice.— 
Ray v. FLEMING (1862), 13 1.C. L. R. 


1, Proceedings under Workmen’s 
Compensation Act, 1897—Failure on 
technical ground—Subsequent proceed- 
oe ae led independently of the Act.) 
—When a workman has proceeded to 
have compensation for his injuries 
assessed under Workmen’s Compensa- 
tion Act, 1897, & is defeated by reason 
of a ruling that his case does not come 
within the Act, he is not thereby 
prevented from instituting subsequent 

rocecdings independently of the Act, 
o enforce any previously existing 
remedy to which he may have been 
entitled.— BECKLEY v. Scorr & Co., 
{1902} 2 I. R. 504.—IR. 


PART II. SECT. 8, SUB-SECT. 2.-— 

507 i. General ; rulc.}—Where the 
cause of action is the same & pltf. has 
an opportunity in the former suit of 


recovering that which he sceks to 
recover in the second, the former 
recovery is a bar to the latter action. 
To constitute such former recovery a 
bar, however, it must be shown that 
pitf. had an opportunity of recovery, 
& but tor his own fault might have 
recovered in the former suit that which 
he seeks to recover in the second 
action.— DAVIDSON v. BELLEVILLE & 
NorrH Hastinas Ry. Co. (1880), 
5 A. R. 315.—-CAN. 

507 ii. .}--lustoppel by judgment 
cannot be avoided by suing on a new 
form of claim or on a ground of relief 
which might have been but wae not 
raised in the former suit, if such claim 
or ground arises out of & depends on 
the same right or title as that which 
was directly in question in the former 
Buit.—PARAMBATH MANAKKAL v. 
PUTHENGHATIL Mvusamur (1905), 
I. L. R. 28 Mad. 406.—IND, 


son eee vee hee v. Me ATER- 
RICK Y, O. i 
L. R. Ir. 314.—IR. (1885), 16 


507 iv. ; .}~Every remedy which 
can be claimed in respect of the same 
cause of action must be claimed in 
the one action, & if a pitt. chooses to 
limit his claim for relief in one action 
he cannot afterwards take a second 
proceeding claiming another remedy 
in Done of ee Bame cause of action. 
— v. CDQNALD (1902), 

N. Z. L. R. 375.—N. Z. : ae 


507 v. -F-A arty raised a 
second action whic rested sub- 
stantially on the same medium con- 
cludendi with a first, in which defender 
Eee. yon anaes but under a 

vation by ent of parties, 
of pursuer’s right to prove Pid single 
specific fact :—Held: in the second 
action pursuer was nut entitled to gu 
into proof of a different fact, whicli 
he might & should have stated in the 
first action.—STrewakr v. STEWART 

P20 
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Sect. 3.—Lffect of res judicata: Sub-sect. 2, B. (d) | 


money £65,000, with interest, a co. filed a bill 
of complaint in the English Ct. of Chancery. At 
the same time they lodged a claim to be ranked, 
for the same sum, upon the estates of a firm 
carrying on business in Edinburgh & London, 
which had been scquestrated in Scotland. In 
the claim, the co. described the debt as owing under 
the circumstances set out at length in the bill 
in Chancery ‘ produced & held as_ repeated 
brevitatis causa.”’ To the Chancery suit the trustee 
of the sequestrated estates was a party. The 
trustee having rejected the claim, the Lord 
Ordinary ordered a condescendence & proof. The 
proof was adduced on June 16, 1874. The Ct. 
of Session, & ultimately the House of Lords, 
held that the claimants were not entitled to the 
debt claimed against the sequestrated estates ; 
& refused to sist the proceedings in the sequestra- 
tion, pending the issue of the Chancery suit. 
The bill in Chancery as filed alleged certain indicia 
of fraud; afterwards additional evidence of fraud 
was discovered, in time to have it inserted by way 
of amendment. The bill was finally amended on 
Mar. 3, 1874. Subsequently a decree was made by 
the Vice-Chancellor & affirmed by the Ct. of 
Appeal, rescinding the contract, & ordering re- 
payment of the £65,000; & a declaration was 
added, that pltf. co. should be at liberty to prove 
in the sequestration suit in Scotland for the 
£65,000. Jounding on this decree the co. lodged 
another claim with the trustee in Scotland. Again 
the trustee rejected the claim, & again a con- 
descendence was made up. The co. this time put 
their claim upon the allegations contained in the 
bill in Chancery as finally amended on Mar. 8, 1874. 
The trustee relied on the plea of res judicata :—- 
Held: (1) the plea of rcs judicata prevailed 
because (a) the new allegations of fraud in the 
amended bill in Chancery did not constitute a new 
medium concludendi; (6) the alleged facts were 
within the knowledge of claimants before the 
proof was adduced in the former action, & might 
have been inserted by amendment in their closed 
record in Scotland; (2) no question arose as to 
the validity, or cxaminability, of the foreign 
judgment. 

(3) A party who has been unsuccessful cannot 
be allowed to reopen the litigation merely by saying 


LESTOPPEL. 


since the former litigation there is another fact, 
going exactly in the same direction with the facts 
stated before, & leading up to the same relief asked 
for before, but it being in addition to those facts, 
it ought now to be allowed to be the foundation 
of a new litigation, & he should be allowed to 
commence a new litigation merely wpon the 
allegation of this additional fact. The only way 
on which that could possibly be admitted would 
be if the litigant were prepared to say—I will 
show you that this is a fact which entirely changes 
the aspect of the case, & further I will show you 
that it was not & could not by reasonable diligence 
be obtained by me before (LorRD CAIRNS, U.).— 
PHOSPHATE SEWAGE Co. v. MOLLESON (1879), 4 


App. Cas. 801, H. L. 
Annotations :—As to (1) Expld. Houstoun v. Sligo (1885), 
29 Ch. D. 448. Consd..#te Low, Bland v. Low, [1894] 
5 As to (2) Refd. Re Low, Bland v. Low, (1894) 
1 Ch. 147. As to (3) Apld. Goring v. Lloyd (1887), 3 
a L. R. 455. Refd. Bruce v. Ailesbury (1892), 36 Sol. Jo. 
695. 


510. Claim—-Judgment on interpleader sum- 
mons—No claim for damages—<Action for special 
damages.]—-Pltf. having claimed goods, seized 
under an execution from a county ct., an inter- 
pleader summons issued under County Courts 
Act, 1867 (c. 142), s. 31, & pltf. gave particulars, 
but did not therein claim damages as directed by 
Rule 175. His claim to the goods was adjudicated 
upon by the county ct. judge, who made an order 
which was in pltf.’s favour with respect to part of 
the goods. An action being subsequently brought 
by plitf. in the Ct. of Exchequer against the execu- 
tion creditor for special damages resulting from the 
seizure of the goods :—Held : the claim of damages 
should have been made at the time & in the manner 
prescribed by the above Act, & Rule, & the order 
of the county ct. judge being ‘‘ final & conclusive,”’ 
the action could not be maintained.— DEATH 1. 
HARRISON (1870), L. R. 6 Exch, 15; 40 L. J. Ex. 
26; 23 L. T. 495. 

Annotations :—Refd. Hills ». Renny (1880), 5 Ex. 1). 313. 

Mentd. Cramer v. Matthews (1881), 7 Q. B. D. 425, 


Judgment in action to restrain 
defendant from parting with chattels-- Action for 
damages for detention of same chattels.|—(1) In 
Mar. 1881, pltf. handed to one B., a broker, shares 
in a mining co., with a transfer signed (a blank 
being left for the name of the transferee), for the 
purpose of sale. B. died; & it was then discovercd 
that he had, without the knowledge or authority of 





(1838), 16 Sh. (Ct. of Sess.) 632.— 
SCOT. 


m. Claim— Action in cjectmeni— 
No claim for dumages-—Subsequent 
action for damagcs.}—Semble : pltf. in 
ejectment, under 14 & 15 Vict. ce. 114, 
not having proceeded for substantial 
damages, is precluded from recovering 
them in a subsequent action.—HAMER 
v. LAING (1856), 13 U. C. R. 233.—CAN. 

n. Action on promissory note 
—Subseguent action to recover intercst 
on same note at higher rate. }—PItf. sued 
deft. as maker & A. as indorser of two 
notes, adding a count for interest; & 
he offered in evidence uw written under- 
taking signed by deft., & a similar 
one by A., to allow him interest at 
the rate of thirty per cent. until pay - 
ment. Pltf. took a verdict against 
both defts. for the amount of the notes 
& interest at six per cent. After 
judgment had been entered upon this 
& satisfied, he sued deft. on his under- 
taking, to recover twenty-four per 
cent., the balance of interest agreed to 
be paid by him :-—/feld ; the judgment 
recovered was a bar to any further 
claim for interest upon the samo notes. 
—McKay v. Fer (1860), 20 U. C. RB. 
268.—-CAN. 


o. -—— 





Reservation of right tu 


sue for future dumages.}—- A lessee of 
»remnises used as an ice-house recovered 
ndemnity from the city for injurics 
suffered in consequence of the aid hed 
priation of part of the leased premises 
&, in his statement of claim, ha 

specially reserved the right of further 
recourse for damages resulting from 
the expropriation. In an _ action 
brought after his death by his universal 
legatee to recover damages for loss 
of the use of the ice-house during the 
unexpired term of the lease :—Held: 
the reservation in the first action did 
not preserve any further right of action 
in consequence of expropriation.— 


ANCTIL v. QUEBEC ClTy (1903), 33 
8. C. RR. 347.—CAN. 
——- Action under agreement 


Pp. 
for sale of lund— subsequent action for 
recovery of chatteis included in agree- 
ment.}—Under an agreement for the 
sale of land, purchaser was to get 
title upon payment of purchase price. 
At time of sale, there were on the land 
agricultural implements, horses, etc., 
which were included in the agreement 
by a special clause. Upon purchaser 
making default in his payments, 
vendor brought an auction fur balance 
of purchase-money without making 
reference to the chattels in his statc- 


ment of claim which was framed as if 
the agreement dealt solely with land. 
Purchaser pursuant to a judgment 
in the vendor’s favour gave up posses- 
sion of the premises, but refused on 
demand to give up possession of the 
chattels. Vendor brought a second 
action for the recovery ot the chattels : 
—Held: the claim for the recovery 
of the chattels should have been mado 
in the first action &, not having been 
made, was res judicalu.—-ClURCHILL 
». MORAK & CowlE (1915), 30 W. L. R. 
945; 8 W. W. RK. 394; 8 Sask. L. RR. 
105; 22 D. L. R. 99.—CAN. 


q. Judgment in mortgage 
action— Subscquent action on collateral 
ayreement.}—'The claim of a intgee. 
based upon an extension agreement 
between himself & mtgor. definitely 
stating the debt & the standing of the 
account between the parties as of a 
certain date & providing for interest 
thereon at an increased rate from that 
date, should be made in the action on 
the mortgage, & where, although he 
has the opportunity to so raise it, he 
does not do so, & judgment is given 
in theo mortgage action, the matter 
is res judicutu.u—CALDER v. INTHIR- 
NATIONAL HARVESTER Co. OF AMERICA 
& INTERNATIONAL HARVESTER Co. OF 


A 
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pltf., Jodged the shares with deft.’s firm as security 
for an advance. Laving received notice from the 
co. that they were about to register the shares in 
the name of deft., pltf. commenced an action in 
Ch. Div. of the High Ct. to restrain deft.’s firm 
& the co. from parting with the shares or re- 
gistering deft. as transferee, concluding with the 
usual prayer for ‘“‘ such further or other relief as 
the nature of the case might require.’’ On 
Feb. 23, 1882, defts. in that action consented to an 
order for the delivery up of the shares to pltf. 
forthwith. The order directed that ‘‘ upon de- 
livery of the deed or form of transfer & the securities 
representing the same, & upon payment of costs 
to pltfs. & the mining co., all proceedings in the 
Chancery action should be stayed.’ The shares 
were not delivered up to pltf. until Apr. 28, 1882, 
when they were sold at a considerable loss. In 
an action against deft. in Q. B. Div. to recover 
damages for this detention, the jury found that 
pltf. did not authorise B. to pledge the shares for 
his own debt, or lend them to him for that purpose : 
—-Held: pltf. was estopped by the consent order 
made in the Chancery action on Feb. 23, 1882, 
from recovering in this action damages for such 
detention, & the deft. was not responsible for the 
detention of the shares by the mining co. after the 
order had been made in the suit in Ch. Div. 

(2) The principle is that where there is but one 
cause of action, damages must be assessed once 
for all (BowEN, 1]..J.).—SERRAO v. NOEL (1885), 
15 Q. B. D. 549; 1 7T. L. R. 581, C. A. 

Annotation :—As to (1) Consd. Worman v. Worman (1889), 

43 Ch. D. 296. 


512. ——— Mistake in amount claimed — Too 
little claimed—Second action for balance.|—PIitfs. 
signed judgment under Ord. 14 for an amount 
which, owing to a mistake, was less than the actual 
amount of their claim :—Held: a second action 
could be brought for the balance.— DEWar & Sons, 
Lurp. v. WINDER (1895), 12 T. I. IR. 54. 
etch :—Consd. Sanders vr. Hamilton (1907), 96 L. T. 











-——.]—In an action in 
detinue in the county ct. pltf. by mistake claimed 
too small asum. Deft. paid into ct. the amount 
claimed without denial of liability, & it was taken 
out by pltf. Upon discovering his mistake pltf. 
asked leave to amend his particulars, which 
was refused, & judgment was given in the action 
for deft. Pltf. then began a new action for the 
larger amount, giving credit to deft. for the sum 
previously paid into ct.:—Held: the matter was 
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res judicata, & the action was not maintainable. 
—SANDERS v. HAMILTON (1907), 96 L. T. 679; 
23 T. L. R. 389, D. C. 

514, ——~ Action for penalties —- Subsequent 
action for indemnity for costs.]-—HI. Bros. sent a 
vessel to pltfs. to be overhauled. As the vessel’s 
refrigerating machinery was out of order, pltfs. 
employed defts. to do the necessary work upon it. 
Under their contract with H. Bros. pltfs. were 
liable to a penalty in the event of the work not 
being completed within a specified time. Owing 
to an accident, due to the negligence of defts.’ 
workmen, the work was not completed within the 
time specified. In 1906 defts. sued pltfs. for work 
done & materials supplied in respect of the re- 
frigerating machinery of the vessel in question, & 
pltfs. in turn sued H. Bros. for the balance of their 
account for work done. H. Bros. admitted the 
claim for work done but counterclaimed from p!tfs. 
£618 for penalties for the work not being com- 
pleted within the specified time. Pltfs. in their 
action with defts. counterclaimed the sum of 
£618 for penalties alleged to be due to H. Bros. 
At the trial of these actions judgment was given 
for H. Bros. for £500, & for pltfs. against defts. 
for the same amount. In their action against 
H. Bros. pltfs. incurred costs to the amount of 
£525 6s. 1ld., but pltfs. did not put forward any 
claim in their action in 1906 with defts. in respect 
of these costs. Pltfs. now sought to recover the 
amount of these costs from defts.:—Held: the 
action failed inasmuch as the matter was res 
judicata. FURNESS, WITHY & Co., Lrp. v. HAL 
(J. & Ib.), Lrp. (1909), 25 T. L. R. 233. 

Effect of judgment as estoppel.}—See Sect. 3, 
sub-sect. 1, B. (g), ante. 





(e) Matters not Available in Former Proceedings. 


515. General rule.|—The dismissal of a_ bill 
does not prejudice the right to file another for 
the same purpose under a different state of cir- 
cumstances.— LIVERPOOL CORPN. v.  CHORLEY 
WATERWORKS Oo. (1852), 2 De G. M. & G. 852; 
42 KH. R. 1105, 1. JJ. 

Annotations :—Refd. A.-G. v. Sheffield Gas Consumers’ Co. 
1853), 3 De G. M. & G. 304. Mentd. Cromford & High 
-eak Ry. v. Stockport, Disley & Whaloy Bridge Ry. 

read ) 24 Beav. 74; McCormac v. Queon’s University 


1867), 15 W. R. 733 ; Boyce v. Paddington B.C. & Abbot 


(1902),1 L. G. R. 983; Marriott v. Mast Grinstead Gas & 
Water Co., [1909] 1 Ch. 70. 


516. Fresh circumstances—Action on solicitor’s 
bill before delivery of bill—Judgment for small sum 
for money lent—Second action on bill after 


CANADA, Lrp., [1918] 2 W. W. lt. 905 ; 
11 Sask. L. LK. 244.—CAN. 


r. -~—— Suit to set aside consent 
decree—Subsequent suit for same relief 
on technical ground.|}—A suit instituted 
in 1879 against a minor was com- 
prorused by pltf. & the guardian ad 
item, & a decree for pitf. was passed 
by consent. In 1882 the minor sued 
by his next friend to have the consent 
decree sot aside on the ground that it 
had been obtained by fraud practised 
on the guardian ad litem. hat suit 
was dismissed. ‘Tho minor, having 
attained majority, sued to have the 
consent decree set aside on the ground 
that it had not beon sanctioned by 
the ct. under Civil Procedure Code 
s. 462 :—Held: the suit was barred 
by the decree in the suit of 1882 for 
the reason that the want of sanction 
might & ought to have been made a 
ground of attack in that suit.— 
ARUNACHALAM CHETTY tv. MEYYAPPA 
eee (1897), I. L. R. 21 Mad. 91.— 


8 ——-— Judgment in redemption 
action—Subsequent suit for recovery of 


damages.)}—A. exccuted a usufructuary 
mtge. in favour of B., & undertook to 
redeem the mtge. on a certain date, 
On tho day fixed for repayment a valid 
tender of what was due, made by A., 
was improperly refused by B. A suit 
was brought for redomption by A. 
which was decreed on condition of 
payment within six months of what 
was due on tho date of tender. The 
amount was deposited in ct., & A. was 
put in possession of the property. 
Subsequently A. brought a suit for 
recovery of damages on account of 
wrongful detention of the property by 
B. betweon the date of tender & the 
date of delivery of possession :—-Held : 
inasmuch as the claim now sect up 
might & ought to have beon put 
forward in the redemption suit, & the 
mtgee. might & ought to have been 

ed upon to account for the profits, 
which he has received from the mtged. 
premises, up to the date fixed in the 
redemption decree, the subsequent 
action for recovery of damages waa 
barred.—SATYABADI BEHARA v. HARA- 


? 


PART HI. SECT. 3, SUB-SECT. 2.— 
B. (e). 


t. Fresh circumstances — Proof of 
cluim by creditor—Order dischurging 
receiver without providing for payment 
of creditors — Subsequent action by 
creditor to recover debt.}—-A receiver wus 
appointed under the decree to collect 
revenue, &, after paying expenses, to 

ay the balances into ct., which were 

be paid out on the report of the 
master to the parties entitled os found 
by him. S. pursuant to advertisement 
for creditors, proved his claim. The 
master had not made his report. By 
44 Vict. c. 61 (0), defts. wero autho- 
rised to pledge the bonds or debenture 
stock, & the proceeds were to be paid 
out on the order of C. & F., who were 
appointed creditors’ trustees, in pay- 
ment of all money necessary to be paid 
for the discharge of the receiver. An 
order of ct. was made on the applen. 
of defts., disc ing the receiver 
without providing for the payment of 
claimants who had proved under the 
decree. The Act directed that all 
who came under it should take fifty 
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delivery.]—A. brought an action for an attorney’s 
bill against B., but only recovered a small sum for 
money lent, as there had been no bill delivered :— 
Tfeld: A. might recover the amount of the 
attorney's bill in another action, brought after 
the bill was delivered, although this was a part of 
his demand in the first action; & it was not 
necessary that he should have been nonsuited 
in the first action to entitle him to bring the second. 
—HEMING v. WuTON (1832), 5 C. & P. 54, N. P. 

Annotation :—Refd. Todd v. Stewart, Emly & Hastings 

(1845), 141. J. Q. B. 150. 

517. Order in administration suit finding 
plaintiff entitled to residue—Action against executor 
for breach of trust.|—Under a decree in a legatee’s 
suit to take the usual accounts, A. went in & 
claimed the residue, which the master found him 
entitled to; but the residue was not then ascer- 
tained, & no order was made in respect of it :— 
Iield: A. was not precluded from afterwards 
asking relief against the exor., in respect of an 
alleged breach of trust, in a suit of his own, he not 
having, in the first suit, been in a situation to 
investigate the accounts of the exor., or to claim 
the relief which he asked in the second.—GuIpIc1 
v. KINTON (1843), 6 Beav. 517; 1L. T. O. S. 409; 
49 H.R. 926. 

518. -——- Unsuccessful action on bill of exchange 
by reason of execution of composition deed—-Subse- 
quent default in payment of instalment under 
deed.|—'l'o a declaration on a bill of exchange by 
pltf., as indorsee, deft., the acceptor, pleaded by 
way of estoppel, setting out the proceedings in a 
former action by pltf. upon the same bill of ex- 
change, in which former action deft. had pleaded 
to the further maintenance a composition deed 
executed after action, by which deft.’s creditors, 
including pltf., agreed to release him from their 
debts in consideration of his agreement to pay a 
composition by two instalments, with a proviso 
that, on default in payment of the composition, 
the release was to become null & void. The plea 
then set forth that pltf. had replied to such plea 
in the first action the non-payment of the first 
instalment under the deed, & that deft. had 
rejoined, on equitable grounds, a mistake in non- 
payment on the proper day & a subsequent 
tender; that, thereupon, pltf. struck out the 
replication, confessed the plea, & taxed his costs 
under the rule of Trinity Term, 1853, which were 
paid, & that such determination of the first action 
estopped pltf. from bringing the present action. 
Replication that after the proceedings in the first 
action, & before the present action, a second 





cents on the dollar:—Held: the 
position of affairs having altered since 


to have been inourred in the care & b 
preservation of the assets from the 
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instalment under the deed became payable; that 
deft. had made default in parent of it, & that 
thereby the release in the deed became null & 
void :—Held: the replication was good.—HA.L. 
v. LEVY (1875), L. R. 10 C. P. 154; 441. 5.0. 2. 
89; 31 L. T. 727; 23 W. R. 393. 

——— Review of weekly payments—-Workmen’s 
Compensation Acts.|—See Master & SERVANT. 

519. Fresh evidence.]|—A. filed his bill in the 
Ct. of Chancery in Ireland, to be relieved against 
a long lease granted by his ancestors, on the foot 
of fraud; but not giving sufficient evidence of 
fraud, his bill was dismissed with costs. Some 
years after, A. filed a new bill for the same purpose, 
charging fresh proofs of the fraud, which were 
not discovered pending the former suit. Upon 
hearing this second cause, the lease was set aside ; 
& on an appeal, this decree was affirmed, but 
varied by consent.—-COTTER v. BARRYMORE (EARL) 
(1733), 4 Bro. Parl. Cas. 203; 2 EK. R. 138, H. L. 

520. -|—The jurisdiction given to the ct. 
by National Debt Act, 1870 (c. 71), 5. 55, to decide 
upon petition as to the validity of a claim for the 
re-transfer of stock, which has been transferred to 
the National Debt Comrs. under the provisions 
of s. 51, is to be exercised in the mode in which 
the ordinary jurisdiction of the ct. is exercised. 
Therefore, if a petition for the re-transfer of stock 
is heard on its merits, & is dismissed on the ground 
that petitioner has failed to make out his title, 
he cannot, on the subsequent discovery of fresh 
evidence in support of his title, present a fresh 
petition for the same object, without leave of the 
ct. previously obtained.—Re May (1885), 28 
Ch. D. 516; 33 W. R. 917; sub nom. Re May, 
Ex p. House, 54 L. J. Ch. 338; 52 L. T. 78; 1 
T. L. R. 220, C. A. 
annoletion :—Refd. Bruce v. Ailesbury (1892), 36 Sol. Jo. 








Fividence generally, see EVIDENCE. 

521. Set-off raised in former action — But not 
heard for non-compliance with formalities—Action 
in respect of claim made in set-off.|—T'o a declara- 
tion in debt deft. pleaded, by way of estoppel, 
that he, deft., had sued pltf. in the county ct. for 
a debt, & pltf. had then attempted to establish as 
a set-off, the claim for which he now sued, & judg- 
ment was given against the now pltf. as to that 
set-off. Pltf. replied that he had not given any 
notice of his intention to rely on the set-off, in 
accordance with County Courts Act, 1846 (c. 95), 
s. 76, & Rule 17, & that deft. did not consent to his 
setting off the debt :—Held: the replication was 
a good answer to the plea of estoppel, since it 
showed that there had been no decision in the 
county ct. by which pltf. was concluded.— 
STANTON v. STYLES (1850), 5 Exch. 578; 1 





: Suit to compel account— 
Second suit for money due on account.}— 


the time at which 8. had proved his 
claim, he was not bound thereby, & 
should not be restrained from prose- 
cuting an action for his debt to recover 
the full amount.—LeE v. Creprr 
car Ry. Co. (1882), 29 Gr. 480.— 





uU. Action to complete rT 
chase of insolvent ee S gal 
damages—Not ascertainable neil after 
judgment.J—A merchant in Ottawa, 
Ont., purchased the asscta of an 
insolvent trader in Hull, Que., but 
refused to accept deliver of the 
same. The curator of the estate 
brought an action in Quebec to compel 
him totdo so & obtaincd judgment, 
whereupon he accepted delivery & 
paid the purchase money. The curator 
subsequently brought another action 


time of the purchase until the de- 
livery :—J/eld : these special damages, 
most of which could not be ascertained 
until after the purchase was completed, 
could not have been included in the 
action brought in the Quebec cts., & 
the right to recover them was not res 
judicata by the judgment in_ that 
action.—HYbDE v. LINDSAY (1899), 29 
8. Cc; R. 595.—CAN. 


a. Action of  ejectment — 
Subsequent action for occupation rent 
accrued after expiry of term.}—In_ & 
former action of ejectment brought by 
pltf. against defts., mesne profits were 
claimed, but no evidence was given 
in regard to them :—Held: pltf. was 
not estopped from recovering in this 
action occupation rent for the premises 
since the expiry of the term.— ELLIOTT 





In the mofussil, if a principal, in a 
suit against his agent, prays merely 
that deft. be ordered to render accounts 
to pitf., a second suit brought by him 
for the recovery of the money found 
due by deft. on examining the accounts 
will not be barred as res judicata.— 
GOBIND MOHUN CHUCKERBUTTY  v. 
SHERIFF (1881), I. L. I. 7 Cale. 169; 
8 C. L. R. 357.— IND. 


Gc. 


Y, 





Action on adjusted account 
—Subseguent suit on _mortgage.)— 
Plitf. omitted to claim relief in a suit 
on an adjusted account, which hoe sub- 
sequently claimed in a suit based upon 
a mtge. :—Held: the causes of action 
for the two suits being distinct, the 
omission to claim the relief in the 
earlier suit did not operate as a bar 
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L. M. & P.575; 19 L. J. Ex. 336; 14 J. P. 640; 
2 ae rie 253. 

ect of judgment as estoppel.]—See Sect. 3, sub- 
sect. 1, B. (hk), ante. ee 


(f) Continuing Causes of Action. 

522. Judgment in proceedings for obstruction— 
Subsequent proceedings for continuance of obstruc- 
tion—-Civil proceedings.|—-After a reversioner has 
recovered in an action for an obstruction, to the 
injury of his reversionary interest, he may yet, 
if the obstruction be continued, maintain another 
action for continuing the obstruction.—SHADWEI.1L 
v. HUTCHINSON (1881), 2 B. & Ad. 97; 40. & P. 
333; 9L. J. 0.8. K. B. 142; 109 BF. R. 1079. ° 
Annotations :—Mentd. Baxter v. Taylor (1832), 1 Nev. & 

M. K. B. 11; Battishill v. Reed (1856), 18 C. B. 696; 

Johnstone v. Hall 41828). 20 J. P. 579; Metropolitan 


Assocn. for improving the dwellings of the Industrious 
Classes v. Petch (1858), 5 C. B. N.S. 504. 


628. Proceedings criminal in form— 
For assertion of civil rights.|}—(1) After verdict 
on an indictment where the proceedings though 
in form criminal are in substance for the assert- 
ing of civil rights of the parties, even when the 
verdict is due to a misdirection by the judge on 
a point of law, the ct. will not stay entry of judg- 
ment unless the judgment would alter the rights 
of the parties by operating as an estoppel to a 
second trial of the matters in issue. 

(2) The N. E. Ry. Co. were indicted for obstruc- 
tion of a highway. At the trial the judge directed 
the jury to acquit them on one of the counts on 
the ground that they were justified under their 
special Act in doing what was alleged in such count 
to be an obstruction. The jury found a verdict 
for defts. Prosecutors obtained a rule nisi to 
stay entry of judgment for defts. on the ground 
that such direction was wrong in law :—Held: 
such rule must be discharged, since, whether the 
direction was wrong or not, the entry of the judg- 
ment would not prevent prosecutors from bringing 
a second indictment for the continuance of the 
alleged obstruction, & therefore their rights would 
not be altered by it.—R. v. NortTH EASTERN Ry. 
Co. (1901), 70 L. J. K. B. 548; 84 L. T. 502; 49 
W. R. 524 ; 19 Cox, C. C. 682, D. C. 

Assessment of continuing damage.) — See 
DAMAGES, Vol. XVII., pp. 90, 91, Nos. 76-82. 

Effect of judgment as estoppel.|—See Sect. 3, 
sub-sect. 1 B. (7), ante. 


(g) Election of Remedy. 
524. Judgment in action for trespass—For coal 
raised within six months before intestate’s death— 








LAKHMIDAS v. LALII ANANDJI (1904), successive actions, 
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Action for money had & received for coal raised 
more than six months before intestate’s death.|— 
(1) A party who had worked into his neighbour's 
land, & dug coal, which he had sold, retaining the 
proceeds, died intestate :—Held: an action for 
money had & received by intestate was maintain- 
able against his administratrix for the value of the 
coal so disposed of, such remedy being independent 
of Civil Procedure Act, 1833 (c. 42), s. 2, & not 
affected thereby. 

(2) An action of trespass had also been brought 
under that statute for the trespasses during the 
six months prior to the decease of the intestate, 
in which a verdict had been obtained :—Held: 
pitf. had not thereby precluded himself from the 
action for money had & received in respect to the 
previous working.—PowELL v. REEs (1837), 7 
Ad. & EF}. 426; 2 Nev. & P. K. B. 571; Will. Woll. 
& Dav. 680; 8 L.J.Q.B.47; 112 B. &. 530. 
Annotations :—-As to (1) Refd. Phillips v. Homfray, [1892] 

1 Ch. 465. Generally, Mentd. Bittleston v. Coopor (1845), 

14 M. & W. 399. 

525. Application for punishment of gaoler— 
Under Debtors Imprisonment Act, 1759, c. 28, 
S. 11——Subsequent action for same cause.|—The 
above sect. which gives to prisoners in custody 
on civil process a right of applying to cts. of record 
for the punishment of gaolers who have abused 
their powers, & for reparation to the party 
aggrieved, docs not take away from such prisoners 
the common law remedy of action. But if the 
prisoner after availing himself of the summary 
remedy, should bring an action for the same cause : 
—Senble: the ct. would stay the proceedings.-~ 
YORKE v. CHAPMAN (1839), 10 Ad. & FE. 207; 2 
Per. & Dav. 493; 8 L. J. Q. B. 282; 3 Jur. 1147; 
113 EB. R. 80. 

526. Judgment in action of debt for principal 
sum—Action of covenant for interest.] An 
action of debt & an action of covenant were 
brought by same pltf. against same deft. for same 
cause. <A judge ordered pltf. to elect with which 
he would proceed. He proceeded with the action 
of debt, & recovered the principal sum & the full 
amount of damages laid in the declaration. He 
then proceeded in the action of covenant for 
the purpose of recovering some interest which he 
still claimed to be due :—WHeld: the effect of the 
order was to prevent him from doing so.—J ACKSON 
ages Onoss Bripak Co. (1851), 17 L. T. 0.8. 
141. 

527. Action against sheriff for parting with 
goods——-Debtor becoming bankrupt—Subsequent ap- 
plication in bankruptcy—-Same issue.|—-A judgment 


the breach being Second action for subsequent arrears. 


I. L. R. 28 Bom. 447.— IND, 
PART II. SECT. 8, SUB-SECT. 2.— 


B. (t) 


d. Award of damages for injury— 
Subsequent proceedings for compensa- 
tion for further injury.}—Where arbi- 
trators, to whom disputes arising from 
the overflowing of three acres of pltf.’s 
land by water thrown back by deft.’s 
mill were referred, awarded damages 
to pltf. for the injury, & that defts. 
should have a f of nine fect, 
& no more, for their mill-dam, pro- 
vided that the water on pltf.’s land 
was not raised thoreoby; & defts. 
raised their dam to nine feet, & over- 
flowed five acres more of pltf.’s land :— 
Held: the award did not prevent his 


recovery of compensation for such 
further injury. ASLER v. KANSOM 
(1887), 5 O. 8. 518.—-CAN. 


e. Breach of covenant — Recovery 
a bar to future actions.J—A covenant 
to erect a crossing over a railway for 
use of pltf. will not sustain several 


entire & perfect in the first instance, 
& a recovery for such breach being a 
bar to a future action.—SMITH v, 
GREAT WESTERN Ky. Co. (1856), 6 
C. P. 151.—CAN. 


f. Continuing trespass.J)—In 1887, 
defts. entered upon the bed of a 
stream between pltf.’s & an adjoining 
owner’s lands & deepened it. In 
consequence of doft.’s acts the water 
flowed more rapidly & at less depth 
so that pltf.’s land was liable to trespass 
from cattle. Pltf. brought an action 

ainst defts. for trespass, & in Mar. 
1892, judgment was cntered. No 
further acts of trespass had since been 
committed by defts. The presont 
action was brought in Nov. 182, for 
a continuing lowering of the stream & 
interference with its natural flow: 
Held: pltf. was entitled to Judgment. 
—CLARKE v. MIDLAND & GREAT 
TT eSTEEN Ry. Co., [1895] 2 I. R. 294.— 

g. Unsuccessful action against 
surely for arrears of maintenance— 


By a settloment executed in 1896, first 
deft. agreed to pay maintenance to 
pltf. (his wife) at the rate of R91 per 
annum. Second deft. signed the deed 
as surety. In 1898 pltf. sued both 
defts. to enforce her rights under the 
settlement & for arrears of main- 
tenance, & obtained a decroo against 
both dofts., but, as to the payment of 
arrears Of maintcnance, the decree was 
aguinst first deft. only. In 1901 pltf. 
ed this suit against both defts. to 
recover subsequent arrears of main- 
tenance :—Held: pltf.’s claim against 
second deft. was not res judicata.— 
BHIKABBAI RATANCHAND v. BAI BHURI 
(1903), I. L. R. 27 Bom, 418.—IND. 


PART II. SECT. 3, SUB-SECT, 2.—~ 
B. (g). 

h. Injunction on breach of agree- 
ment—Action for damages for subse- 
quent breach—Duly of party to elect. }— 
The existence of an injunction against 
further breaches of an ment is 
not of itself a bar to the right of the 
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Sect. 3.—Effect of res judicata: Sub-sect. 2, B. (g) 


creditor levied exccution against his debtor, & 
the sheriff took possession of debtor’s goods ; 
but before the sale took place debtor filed a 
petition for liquidation, & a receiver was appointed, 
who obtained an injunction restraining the sale 
on giving the usual undertaking to abide by any 
order as to damages. ‘The liquidation proceedings 
became abortive, & a petition for adjudication 
was presented, under which debtor was adjudi- 
cated bkpt., & the sheriff gave up the goods 
to the trustee. The execution creditor then 
brought an action against the sheriff for damages 
sustained by his parting with the goods. The action 
was determined in the sheriff’s favour, on the 
ground that debtor was a trader, & had committed 
an act of bkpcy. by suffering the execution. 
Afterwards, the execution creditor made an 
application in bkpcy. for damages under the 
undertaking given by the receiver, in which he 
relied on the same point as in the action, namely, 
that debtor was not a trader :—Held: the matter 
was res judicata, & as the creditor had elected to 
take his remedy at law against the sheriff, the Ct. 
of Bkpcy. could not entertain the question.— 
Re BREMNER, Iva p. HARPER (1875), 10 Ch. App. 
379; 44 1. 3. Bey. 57; 32 L. I. 317; 23 W. R. 
433, LL. JJ. 

528. Conviction of friendly society officer for 
misappropriation—Order for repayment—Subse- 
quent action to recover same money.|—Where a 
friendly socicty avail themselves of their statutory 
remedy against a defaulting officer, under Friendly 
Societies Act, 1875 (c. 60), s. 16, & the officer is 
convicted & punished under the proceedings so 
taken, & ordered to repay the moneys received by 
him for the socicty, the society’s remedy by action 
is barred.—VERNON v. WATSON, [1891] 2 Q. B. 
288; 60 L. J. Q. B. 472; 64 L. T. 728; 56 J. P. 
85; 39 W.R. 519; 7T. L. R. 534, C. A. 

529. Judgment for full sum recoverable under 
Gas Works Clauses Act, 1847 (c. 15)—Action for 
further damages for same injury.]—Damage to the 
extent of £29 11s. ld. was done by a motor driver 
of defts. to an electric standard belonging to pltf., 
the B. Corpn., who thereupon issued a summons 
under sect. 20 of above Act, charging defts. with 
carelessly or accidentally causing the damage. 
The justices awarded pltfs. the full sum given by 
way of satisfaction in the sect., viz. £5. Pltfs., 
then brought an action in the county ct. for 
£24 11s. ld., being the balance of £29 lls. 1d., 
less the £5 awarded summarily before the justices : 
—RHeld: the action in the county ct. for the balance 
could not be maintained. It was essential to 
give full effect to the words of sect. 20, ‘ by way 
of satisfaction,’? which meant full satisfaction.— 
BIRMINGHAM CorpNn. v. ALLSOPP (S.) & Sons, 
Lr. (1918), 88 L. J. K.B. 549; 119 L..775 3 35 
T. L. R. 24; 16 L. G. R. 862, D. C. 


oe or value of goods.!—Sce Nos. 488, 489, 
ante. 


Unsuccessful action by workman against em- 


ployer—Application for compensation under Work- 


men’s Compensation Acts.|—Sce MASTER & 
SERVANT. 


Effect of judgment as estoppel.|—See § 
sub-sect. 1, B. (2), ante. ppel.|—See Sect. 3, 








injured party to sue for ad 

pubse went ie amages if a 
e latter event the party may ele 

whether he will suo for daiieees a 


roceed for breach of the unction, 
each should occur. In bac if he should elect ion P 
damages he can no longer rely upon the 
injunction so far as the particular 


ESTOPPEL. 


(h) Where Moncey paid into Court. 


530. In action to recover against executor’s 
money due on accounts —Subsequent suit for 
payment of legacy—-Power of court to inquire on 
what account money paid into court in first action.| 
—H. died in 1811, having bequeathed a legacy 
to a woman who afterwards married pltf. In 
Dec. 1825, the two exors. of H. gave pltf. a written 
acknowledgment whereby they separately & 
jointly acknowledged that they owed pltf. £150 
for the legacy, & £50 for interest. In 1835, 
pitf..s wife died. Matters of business having 
occurred between pltf. & the exors., in which 
mutual demands & accounts arose, pltf., in Sept. 
1839, brought his action against the exors. to 
recover what he alleged to be due on those accounts, 
including the £200 mentioned in the memorandum, 
& interest thereon. In this action defts. pleaded 
separately, & one of them paid £46 into ct., which 
pitf. received, & abandoned the action as to him. 
Pitf. then filed his bill against both defts. for pay- 
ment of the Jegacy, & in defence to the bill defts., 
amongst other things, insisted by their answers 
on Stat. Limitations, & that the action was a bar 
to the demand in equity :—Held: (1) the written 
memorandum amounted to an acknowledgment 
taking the claim to the legacy out of the operation 
of the statute; (2) whether it amounted to an admis- 
sion of assets or not, it gave pltf. no right of action ; 
(3) unless equivalent to an admission of assets, 
it did not create a personal demand against defts., 
enforceable in a Ct. of Equity ; (4) it had not the 
effect of barring or prejudicing the right of pltf.’s 
wife in the legacy, or his title in right of his wife 
as legatee; (5) the proceedings in the action did 
not necessarily amount to an estoppel of the suit 
in equity, but, in order to determine the efficacy 
of the suit, it was competent for this ct. to inquire 
on what account the £46 was paid into ct., in the 
action.—HOLLAND v. CLARK (1842), 1 Y. & C. Ch. 
Cas. 151; 62 EK. R. 831. 

531. In part satisfaction of claim—Plea of set- 
off as to balance—Right to bring action in respect 
of set-off.|—Deft. who pays money into ct. in 
part satisfaction of the demand for which he is 
sued, & pleads set-off as to the remainder, does not 
admit the debt so as to estop him from suing pltf. 
in respect of the set-off so pleaded.—WILILIAMS v. 
STEAR (1867), 16 L. T. 397. 

532. By claimant on interpleader summons— 
Money paid out to judgment creditor—Subsequent 
interpleader summons between same parties.|— 
Goods, which had been taken in execution of the 
judgment of a county ct., were claimed by a person 
who, under the provisions of County Cts. Act, 
1888 (c. 43). 8s. 156, deposited the value of the goods 
with the bailiff to abide the decision of the judge 
upon the claim. On the trial of an interpleader 
issue the claim was not established, & the money 
deposited was paid out to the judgment creditor. 
The moncy so paid out being insufficient to satisfy 
the judgment, the judgment creditor caused the 
goods to be seized again for the purpose of realising 
the balance of his judgment. Claimant again 
claimed them & deposited their value with the 
bailiff. Upon a second interpleader issue between 
the same parties :—Held: by taking out of ct. 
the money deposited by claimant on the first 
occasion, the judgment creditor accepted the money 
in lieu of the goods, & thereby estopped himself in 


is concerned.—ANDERSON 2, 


breach 
sue for AC (1912), 14 W. A. L. R. 184.— 


Part JI.---EstorrpeL ny Matrer or ReEcorp. 


respect of the same judgment from denying that 
as against himself claimant was the owner of the 
goods; & therefore claimant was entitled to judg- 
ment on the issue.—Happow v. Morton, [1894] 
1 Q. B. 565; 63 L. J. Q. B. 431; 70 J. T. 470; 
9 R. 215, CO. A. 

Annotation :—Refd. Kotchie v. Golden Sovereigns, [1898] 

2Q. B. 164. 


583. Payment in of amount claimed—Too little 
claimed by mistake—Subsequent action for balance.] 
—SANDERS v. Haminton, No. 518, ante. 

Compare Nos. 286, 328, ante. 


Effect of payment into court generally.]—Sce 
County Courts, Vol. XIII., pp. 498, 499; 
PRACTICE. 


C. As regards What Parties. 
(a) Parties suing in Different Right. 


534. General rule.]|—A plea of a bill for the 
same matter overruled, where the last was brought 
in a different right. HUGGINS v. YORK-BUILDINGS 
Co. (1740), 2 Atk. 44; Barn. Ch. 83; 2 Eq. Cas. 
Abr. 3; 1 De G. M. & G. 496, n.; 26 E.R. 423, 
L. C, 

Annotations :—Consd. Buinbrigge v. Baddeley (1847), 2 

Ph. 705. Refd. Holland v. Prior (1834), Coop. temp. 


Brough. 426. Mentd. Blenkinsopp v. Blenkinsopp (1852), 
1 De G. M. & GQ. 495. 


& has had judgment recovered against 
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535. Parties.])—(1) A bill of review, or a supple- 
mental bill in the nature of a bill of review, is 
necessary where the title or subject-matter of 
the claim has been directly adjudicated upon in a 
former suit by a decree declaring or assuming a 
right, or, in the case of a dismissal of a bill, negativ- 
ing it: but an order of dismissal is a bar only when 
the ct. has thereby determined that pltf. had no 
title to the relief sought by his bill, &, therefore, 
the dismissal of so much of a bill as relates to an 
issue raised by it which is irrelevant to the relief 
prayed, is no bar to a new bill by the same party 
for a different object depending upon the same 
issue. 

(2) The proper test by which to try whether a 
bill, which recites a decree & proceedings in a former 
suit, is, in reference to such decree, to be considered 
a supplemental bill in the nature of a bill of review, 
is to see whether, if such decree & proceedings were 
omitted from the bill, they could be effectually 
pleaded in bar to it: for which purpose it is not 
sufficient that pltf.’s claim in the second suit 
depends upon a determination of some issue at 
variance with the determination of the same issue 
in the former suit, unless such issue be relevant to 
the objects of both suits, & be raised between the 
parties in the same rights & in reference to the 
same subject-matter of claim. 


went to reside with her relatives in 
The husband raised a suit 


PART II. ea 3, SUB-SECT. 2.— 


(a). him therefor, by the person rendering 


534 i, General rule.|}—Upon an action 
by the indorsee against the third in- 
dorser of a bill :—Held ; final judgment 
in a previous action on the same bill, 
in which all parties thereon were sucd 
& served, & Judgment of non pros. not 
signed, or a discontinuance entered 
as to any, but in which the special 
indorsement & judgment only showed 
a cause of action against the drawer 
& acceptor, did not prevent a separate 
action against the indorser.—BANK oF 
UPPER CANADA v. LIZARS (1862), 11 
Cc. P. 176.—CAN, 

634 ii. .}——The purser of a steam- 
boat had been summoned by  pltf. 
before a magistrate for an assault, & 
a fine was imposed, which he paid. 
This under 32 & 33 Vict. c. 20, 8. 45 
(D.), though a releaso to the purser, 
did not constitute any bar to a civil 
action against the co.—LKMERSON v. 
NIAGARA NAVIGATION Co. (1883), 2 
O. R. 528,—CAN., 

534 iii, ——.]—Letters of adminis- 
tration to an infant aos administrator, 
were revoked after the judgment 
against him in an action brought by 
him to recover assets of the estate, & 
new letters were granted to P., who 
obtained an order of revivor, directing 
the further proceedings to be carried 
on by P. as administrator & pitf. 
Before P. could move against the 
judgment the order of revivor was 
rescinded. P. in this administration 
action attacked tho validity of the 
securities which the former adminis- 
trator had impoached in the action 
referred to, whereupon pltfs. (who had 
been defts. in that action) applied to 
have it ruled that the judgment in 
such other action was res judicata 
against P. in this administration pro- 
ceeding :—Held: by the discharge of 
the order of revivor in the action, in 
which pltf. by revivor was suing in 
autre droit, such action was left without 
a pitf.. & the judgment recovered was 
not under the circumstances an estoppel 
apeuet P.-—-MERCHANTS BANK _ v. 

ONTEITH (1885), 10 P. KR. 467.— 
CAN. 

5384 iv. -}—Where services have 
been performed by one person for tho 
benefit & at the request of another, & 
have been charged to the latter, the 
fact that a third person has subse- 
quently agreed to pay for such services, 








them, will not prevent the latter 
recovering in an action against the 
person liable in the first instance, 
unless the subsequent agreement 
amounts to a novation.—HEkop vt. 
EEeteON (1894), 25 O. Ik. 565.— 


534 v. -}— On the question 
whether a person, who sued to recover 
property as the revorsiona: heir of 
deceased on an alleged relationship 
to deceased is, when such suit is dis- 
missed, debarred from bringing another 
suit for the same property as rever- 
sionary heir under a different kind of 
relationship :—Held : such subsequent 
suit was barred.—MASILAMANIA PILLAI 

TIRUVENGADAM PILLAI (1908), 
I. L. R. 31 Mad. 385.—IND. 

534 vi. .J—A judgment recovered 
by a widow, us administratrix of her 
husband, for damages for the death 
of her husband through the negligence 
or breach of duty of defts. :—Jleld: 
to be no bar to a subsequent action 
brought by her, a8 administratrix of 
her husbund, to recover damages for 
injuries, arising from the same cause, 
to his personal property.— BARNETT v. 
LUCAS (1870), 1. R. 5 C. L. 1403 6 
I. C. L. lt. 247.-—IR. 

584 vii. -----.}--A party who was 
appointed an oxor., & had _ intro- 
missions in Jumaica, obtained, after the 
estate was thrown into the Ct. of Ch. 
in Jamaica, a power of attorney from 
a residuary legatee, in wu process of 
accounting in that ct. as to his intro- 
missions he caused appearance to be 
made for the residuary legatee, & 
obtained decree of exoneration; & 
on his return to Scotland the legateo 
raised an action of count & reckoning 
against him :—JIcld: as the exor. was 
not ontitled to use his power of 
attorney, to the effect of making the 
legatee a party to these proceedings, 
seeing that their interests were directly 
opposed, the legatee was not barred 
by the decree from calling him to 
account, nor bound to suo him in the 
Jamaica cts.—ANDERSON v. SHAND 
eae 11 Sh. (Ct. of Sess.) 688.— 

T. 











584 viii. .]}—A marriage was con- 
tracted in England between a domiciled 
Scotsman & an er Peer hale a After 
several years cobabitation in Scotland, 
the wife abandoned her husband & 


England. 
in the Arches Ct. of Canterbury for 
restitution of conjugal rights, which 
was met by a responsive allegation 
by the wife, praying for divorce a 
mensa et toro, on the ground of cruelty 
& adultery committed in Scotland. 
She obtained sentence of divorce. The 
wife now raised an action of divorce in 
the Scottish Cts. :—//eld: as she was 
not the mover in the Nnglish suit, but 
had come into ct. as deft. in that suit, 
she was not barred froin seeking the 
niore extensive remedies open to ber 
by tho law of Scotland.—GkEILs vw, 
GrILS (1850), 13 Dunl. (Ct. of Sess.) 
321; 28 Sc Jur. 1373 (1851), 23 
Se. Jur. 435.-—SCOT. 


534 ix. .J—One of the original 
trustees acting under a trust, dis- 
position & settlement died in 1857, & 
in the saine yeur two new trustees were 
assumed, one of whom was also a 
beneficiary under the trust. In 1909 
these new trustees suing in their 
capacity as trustees, brought an action 
against the representatives of deceased 
trustee for recovery of funds which 
they alleged had been lost to the trust 
estate through his negligence. De- 
fenders pleaded that the pursuers were 
barred by mora, & by the fact that they 
had themselves been guilty of negli- 
ence which had contributed to the 
oss :—JIeld: as the pursuers were 
suing as trustees for behoof of the 
beneficiaries whom they represented, 
the plea of bar stated against thom 
was unavailing. — ScHubz v. Dun, 
{1912] 8S. C. 50; affd., [1913] S. Cc, 
(H. L.) 12.—SCOT. 


534 x. .J— A workman, em- 
ployed by a colliery co., as brakosman 
on a branch line of railway belongin 
to his employers was incapacitate 
for work as the result of an accident, 
& rocoived from his employers com- 
pensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), for three 

cars, until he died from his injuries. 

is father thereupon brought an action 
of damages in respect of his son’s death 
against & ry. co., owing to whose fault, 
he averred, the accident had hap- 
pened :—Held: pursuer’s claim was 
excluded by sect. 6 of the Act, on 
account of his son having recovered 
compensation from his employers.— 
GRAY v. NORTH BRITISH Ky. Co., 
[1915] S. C. 211.—-SCOT. 
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Sect. 3.—Effect of res judicata: Sub-sect. 2, C. (a) 
& (b) i] 


(3) A purchaser, from the trustees under a will 
of 1818, of part of the devised estates, filed a bill 
against the trustees & the parties beneficially 
interested, suggesting that the will had been 
obtained by fraud, & was invalid, but praying no 
relief on that supposition, but only that the validity 
of the will might be inquired into, & that, if it 
should be found to be valid, the contract might be 
specifically performed. At the hearing, the bill 
was dismissed as against all defts., except the 
trustees, & that part of it which went to impeach 
the will was dismissed as against the trustees also, & 
the usual reference was directed as to title, & the 
Master having reported in favour of the title, a 
decree was ultimately made for specific performance. 
Some years after, same pltf. filed another bill against 
the parties in possession of the rest of the estates 
under the will of 1818, reciting the former decree 
& procecdings ; but charging that the will of 1818 
had been obtained by fraud & when testator was 
incompetent, & praying that it might be set aside, 
& that pltf. might be declared entitled to the 
estates under a limitation in a prior will of 1815, 
under which, supposing the will of 1818 to be 
invalid, his title had just accrued :—Held: the 
decree & proceedings in the former suit were no 
bar to the institution of the second, on the ground : 
(a) the issue raised by the first suit as to the validity 
of the will of 1818 was not relevant to the object 
of that suit; (6) the two suits were not brought 
by pltf. in the same right; (c) or for the same 
subject-matter of claim.—BAINBRIGGE v. BADDELEY 
(1847), 2 Ph. 705; 41 E.R. 1115, L. C. 

(1848), 2 Ph. 711; ‘Taylor v. Taylor (1849), 1 Nac eG. 
397. Refd. Sproad v. Morgan (1865), 11H. L. Cas. 588, 


Generally, Mentd. Henderson v. Cook (1858), 4 Drew. 306; 
Turner v. Tepper (1877), 46 L. J. Ch. 703. 


536. Judgment for widow in action under 
Fatal Accidents Act, 1846 (c. 93) — Action by 
widow suing as administratrix.]|—I.eGGoTT v. GREAT 
NORTHERN Ry. Co., No. 479, ante. 

537. Privies—In law-—Judgment against one 
suing as administrator—Action as executor.]— 
To an action of debt on bond brought by several, 
as exors. of J., it is no plea that before the writ 
pee one of pltfs., as administrator of J, 

rought an action of debt on the same bond against 
deft., who pleaded that J. made exors. who 
administered, & upon which plea judgment was 
given for deft.—Ropinson’s Case (1603), 5 
Co. Rep. 32 b; 77K. 2.103; sub nom. ROBINSON 
v. ROBINSON, Cro. Jac. 14. 


Annotations :—Consd. Ferror’s Case (1599), 6 Co. Rep. 7 a 
Refd. Slingsby v. Lambert (1616), Cro. Tue 394; Hustler 
v. Raines (1695), 2 Lut. 1414 >. Kitchen v. Campbell (1772), 
3 Wils. 304; Holland v. Clark (1842), 1 Y. & C. Ch. Cas. 
151; Ovorton v. Harvey (1850), 9 C. B. 324. 


(b) Joint Parties. 
i. Joint Contractors. 





ESTOPPEL. 


against other contractors—Unsatisfied judgment. 
—To debt for goods sold to deft. pleade 
in bar that the goods 
jointly with one S., & not to deft. alone; that 
pltf. sued S. for the same debt, & recovered judg- 
ment :—Held: 
one of two joint contractors is a good bar to an 
action against the other, though no execution has 
issued ; (2) it sufficiently appeared that the debt 
was not joint & several; the matter was properly 
Pee in bar, & not in abatement.—KING »v. 


were sold to him 


(1) a judgment recovered against 


OARE (1844), 138 M. & W. 491; 2 Dow. & L. 


382: 1 New Pract. Cas. 72; 14 L. J. Ex. 29; 4 
L. T. O. S. 174: 8 Jur. 1127; 153 E. R. 206. 
Annotations :—As to 


(1) Expld. & Distd. Henry v. Goldney 

(1846), 15 M. & W. 494. Distd. Ke Morrison, Ez p. 
Waterfall (1851), 4 De G. & Sm. 199. Expld. Buckland 
v. Johnson (1854), 15 C. B. 145; Baker v. Sayers & Foster 
(1885); 17 L. T. 579. _Apld. Brinsmead v. Harrison (1872), 
. R.7C. P. 547. Expid. Kendall v. Hamilton eae 
4 App. Cas. 504; Re Hodgson, Beckett v. Ramsdale (1885), 
31 Ch. . Apld. Cambefort v. Chapman (1887), 
19 Q. B. Distd. Beck v. Pierce (1889), 23 Q. B. D. 
. Consd. Re King & Beesloy, Ez p. Harner (1894), 1 
Mans. 505. Extd. Mcleod v. Power, [1898] 2 Ch. 295. 
Expld. & Distd. Isaacs v. Salbstein, [1916] 2 K. B. 139. 
Expld. Goldrei, Foucard v. Sinclair & Russian Chamber 
of Commerce in London, [1918) 1K. B. 180. Consd. 
The Koursk, [1924] P. 140. efd. Newton v. Blunt 
1846), 3 C. B. 675; Roddam v. Morley (1457), 1 De G. 
J.1; Phillips v. Ward (1863),3 New Kep.92; ReWheal 
Ludcott & Wrey Consols Mines Co., kx p. Jackson (1869), 
21 L. 'T. 67; Bermondsey Vestry v. Ramsey (1871), L. R. 
6 C. P. 247; Wemyss v. Hopkins (1875), 44 L. J. M. C. 
101; Re Davison, Hx p. Chandler (1884), 13 Q. B. D. 50; 
Munater v. Cox (1885), 10 App. Cas. 680 ; Odell v. Cormack 
(1887), 19 Q. B. D. 223; Pilley v. Robinson (1887), 20 
Q. B. D. 155; Blyth v. Fladgate, Mo v. Blyth, Smith 
». Blyth, [1891] 1 Ch. 337; Re Crook, Ex p. Collins (1891), 
66 L. T. 29; Hammond v. Schofield, [1891] 1 Q. B. 453 ; 
Westmoreland Green & Blue Slate Co. v. Feilden, [1891} 
3 Ch. 15; Chamberlyn v. Allen (1892), 36 Sol. Jo. 348; 
Midgley v. Midgley, (1893] 3 Ch. 282; Wegg-Prosser v. 
Evans (1894), 64 LL. J. Q. B. 1; Penny v. Wimbledon 
U. D. C. (1899), 80 L. VT. 615; Morel v. Westmorland 
1902), 87 L. T. 635; London Assocn. for Protection of 
rade v. Greenlands, (1916}] 2 A.C. 15; Moore v. Flanagan, 
[1920] 1 K. B. 919; Parr v. Snell, [1923] 1 K. B. 1. As 
to (2) Consd. Kendall v. Hamilton (1879), 4 App. Cas. 504. 
Expld. Pilley v. Robinson (1887), 20 Q. B. D. 155. Consd. 
British South Africa Co. v. Companhia de Mocambique, 
1893) A. C. 602. Refd. Henry v. Goldney (1846), 15 
; z ; Owen v. Wilkinson (1858), 5 C. B. N.S. 
526; Re Davison, Hx p. Chandler (1884), 13 Q. B. D. 50. 











acting by one of them, bought goods, & afterwards 
the vendor, with notice of the partnership, brought 
an action & recovered judgment against the one 
partner alone, & issued execution, which was, 
however, defeated by an adjudication of bkpcy. 
against him, followed by an adjudication against 
his partner :—Held: the original debt was merged 
in the judgment, & there could be no proof upon 
it against the joint estate——He TYLER, 
TiicGins (1858), 8 De G. & J. 33; 27 L. J. Bey. 
27; 31L. T. 0.8.47; 4 Jur. N.S. 595; 6 W. R. 
406; 44 E. R. 1181, L. JJ. 

Annotations :—Refd. Re Wheal Ludcott & Wroy Consols 


Ex p. 


Mines Co., Ez p. Jackson (1869), 21 L. T. 67 ; Re Davison, 
Ez p. Chandler (1884), 13 Q. B. D. 50. 


540. —— -|—An action, & a judg- 








538. Judgment 





against one joint contractor on 
joint contract— Whether proceedings maintainable 





PART II. SECT. 3, SUB-SECT. 2,— 


538 1. Judgment against one i 
contractor on joint poneaek WK 
proceedings maintainable against other 


quent dT hres defts. were 

partners in a business which had 
wo branches. Deft. E., who was in 
charge of one branch, borrowed money 
from piltf. for the purposes of the 
b ess, & gave pitt. a promissory 


note therefor, oe by E. in t 
firm’s name, The money netaaily 


went into the business. Deft. G. set 
up that he retired from the partnershi 

six months before the note was made. 
In fact, MoN., the third partner, had, 
about that time, bought G.’s interest 
in the business; but EK. was not aware 
of it :—Held: the fact that judgment 
had been entered by default against 
deft. EK. did not prevent recovery 
esainet the others, it not being 
of election; & therefore pltf. should 
have ju ent against defta. MoN. 
& GQ. for the balance due on the note.— 
THOMAS v. MCNAUGHTON 1912), 21 
W. iL. R. 267; 2 W, W. R, 881; 2 


& Case. 


ment against two persons who had borrowed money 
from pltfs., though the judgment is unsatisfied, con- 
stitute a bar to another action brought by same 


D. L. R. 211.—CAN, 


538 ii, ———- ——— .s—Where & 
creditor accepts from one of two joint 
contractors a promissory note as 
conditional payment & sues thereon 
to ju ent, such judgment, if un- 
satisfied, is no answer to an action 
on the original consideration against 
the other contractor.—ROYOROFT v. 
Uatum & STEPHANSON, [1922] 1 
W. W. R. 1091; 65 D. L. R. 47; 15 
Sask. L. BR. 251.—CAN. 





sued 


having 
one of two joint contractors, the 


Part II.—Estopre, By Matrer or Recorp. 


pltfs. against a third person, who is afterwards 
discovered to have been really interested, as a 
partner, with the two debtors in the business for 
the purposes of which the money had been 
borrowed. This result did not depend on the 
doctrine of election—KENDALL v. HAMILTON 


(1879), 4 App. Cas. 504; 48 L. J. Q, B. 705; 41 


L. T. 418 ; 28 W. R. 97, H. L. 
‘Annotations’ :—Consd. Re Hodgson, Becket Ramsdale 
(1885), 3 31 Ch. 177; Leduc v. Ward (1 B06), bd L. T. 214. 
Badeley v. Consolidated Bank (1886), 34 D. 
536. Apld. Cambefort v. Chapman (1 87), 19 Q. D. 
229. Consd. Pilley v. Robinson he 0 Q. B. oD 155 
Distd. Beck v. Pierce (1889), 23 Q. D. 316. Consd. 
29; Weall v. 


Re Crook, Hz p. Collins (1891), 66 i T. 
James (1893), 68 L. T. 515. Expld. & 
v. Evans, {1895] 1 Q. B. 108. Distd. Isaacs v. Salbstein, 
(1916) 2 K. B. 139; Duffner v. Bowy or (12s): 407. L. R. 
700. Refd. Odell v. Cormack (1887), 1 B. D. 223; 
Blyth v. Fladgate, Morgan v. Blyth, Sinith o. ‘Bly th, [1891] 
1 Ch. 337 ; Hammond v. Schofield, [1891] 1 Q. B. 453; 
Hoare v. Niblett, (1891) 1 Q. B. 781; Westmoreland 
Green & Blue Slate Le v. Feilden, [1891] 3 Ch. 15; British 
South Africa Co. Companhia de M Mocambique, {1893} 
A. C. 602 ; McLeod v. ment {1898] 2 Ch. 295; Morel v. 
Wostmorland 1902), 87 L. 635 ; Codling v. Mowlem, 
[1914] 2 K. B. 61; Goldrei, rouned a. eas Russian 
Chamber of Commerce in London, [1918] 1 
Clarkson v. Davies, [1923] A. C. 100; Parr v. Sie 1923] 
1K. B.1; The Koursk, [1924] P. 140. Mentd. Re McRae, 
Merinte. Davis, Norden v. McRae (1883), 25 Ch. D. 16; 

De vison, ex p. are aear 13 Q. B. D. 50; Manta: 
Cox (1885), 10 App 680; Te Outram, Kx p 
Ashworth & Outram (1893), 63 L. J. ane B. are Wilson. 
Sons vw. Balcarres Brook 8.8. Co., [1893] 1 Q. B 
Errington, Hz p. Mason, [1894] 1 Q. B. 11; 
reer 10 T. L. R. 463 ; Robinson v. Geisel (1894) 64 

. Q. B. 523 Wigram v. Cox, Sons, Buckley, [1894] 

« BeTS2% "Re Ritson, Ritson v. Ritson (1898), 67 

. Ch. 365; Kecl. Comrs. v. nee, {1899] 2 Ch. 729; 

MoChoaie v. Gyles (No. 2), ieee } 1 Ch. 911; Norb ury 

Natzio v. Grithths, [1918] 2 K. B. 369; Rodriguez : 
epeven. | {1919} A. C. 59; Moore v. Flanagan, {1920] 1 


541, ——- -—_— .|—A creditor who has 
recovered judgment against one partner cannot 
sue another partner, but that rule does not take 
away the rights of a surety for one partner as 
against another partner.—BADELEY v. CONSOLI- 
DATED BANK (1886), 34 Ch. D. 536; 57 L. J. Ch. 
468; 55 L. T. 685; 35 W. R. 106; 37. L. BR. 60 ; 
on appeal (1888), 38 Ch. D. 238, C. A. 

Annotations :—Mentd. Davis v. Freethy (1890), 24 Q. B. D. 
519; Ke Mtoe kx p. Smith (1892), 66 L. T. 291. 
Gray v. Stone & aie (1893), 69 L. T. 282; Cole v. 
Weloy (1894), 70 L. T. 892; Davis v. Davis, [1894] 1 Ch. 

393; King v. Whichelow (1895), 64 L. J. Q. B. 801; Re 

Angicsey, De Galve v. Gardner, [1903] 2 Ch. 727; Norton v. 
Yates, |1906)1 K. B. 112; Vacuum Oil Co. »v. Ellis, eet 
1K.B.693 ; Ae Beard, Ez p. Trustee, [1915] H. 

Rights of sureties generally, see ee 

542. Judgment must be obtained on 
ground common to ali joint contractors.|—-Where 
the defence, raised by a plea, was, that the debt 
was a joint one, & that an action had already 
been brought by pltf. against another joint- 
debtor, in which Judgment was given for deft. :— 
Held: the plea was defended on grounds common 
to all the co-debtors.—PHILLIPS v. WARD (1863), 
2H. & C. 717; 3 New Rep. 92; 33 L. J. Ex. 7; 
9L. T. 345; 9 Jur. N. S. 1182; 12 W. R. 106 ; 
159 E. R. 297. 

Annotations :—Refd. Midgley v. Midgley, {1893} 3 Ch. 282 
Isaacs v. Salbstein, [1916] 2 K. B. 

543. Liability of itn joint con- 
ie not known.]|—MuNSTER v. Cox, No. 560, 
post. 

544, ——— ——— Claim against estate of deceased 
partner—Rule in equity.|—-(1) The creditor of a 
partnership firm, although not strictly a joint 


Distd. Wegg Prosser 

















other being out of the jurisdiction, & 
ha recovered judgment against 
the one cannot afterwards sue the 
other.— HARRIS v. DUNN (1859), 18 
U. Cc. R. 352,.-—CAN. 
.1——_- —.])—In an action 


Bom, 378,—IND. 


commenced against 
debtors, judgment recovered against ju 
one of them who admits the claim 
does not bar the further prosecution 
of the suit against the oe —DickK 
v. DHUNJI JaITA (1901), I. L. R. 25 
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& several creditor, has concurrent remedies against 
the estate of a deceased partner & the surviving 
partner; & it makes no difference which remedy 
he pursues first. But it is necessary that the 
surviving partner should be present at taking 
the accounts of the estate of the deceased partner, 
& that the partnership creditor should not come 
into competition with the separate creditors of 
the deceased partner. 

(2) A father & son being in partnership became 
indebted to pltfs. who were bankers. The son 
died, & the father brought an action, & obtained 
judgment for the administration of his son’s 
estate. Pltfs. carried on a claim for the debt 
against the separate estate, being at that ne 
unable to prove the existence of a artnership, & 
were declared entitled to a dividend. Afterwards 
the father died, & pltfs. having obtained proof of 
the partnership, brought an action to make his 
estate liable for the partnership debt :—Held: 
the proceedings in the previous action did not 
constitute a res judicata or estoppel so as to prevent 
pitfs. from recovering the debt; but they were 
put under an undertaking to postpone their 
dividend on the son’s separate estate to the claims 
of his separate creditors. 

(3) In order to protect each of the joint-debtors, 
the law treats the cause of action as being a joint 
one, & as capable of being merged, whenever it is 
pursued to a judgment. It is absorbed & merged 
in the judgment, which is recovered against one 
of the debtors, not only as against him but as 
against all the rest (BOWEN, L.J.).—Re Hopason, 
BECKETT v. RAMSDALE (1885), 81 Ch. D. 177; 55 
L. J. Ch. 241; 54 L. T. 222; 34 W. RR. 127; 2 
T. L. R. 73, C. A. 


Annotations :—As to (1) Refd. Blyth v. Fladgato, Morgan v. 
Blyth, see yen [1891] 1 Ch. 337: Moore v. Knight, 


(1891] 1 Ch. 547. As to $2) Consd. McLeod v. Power, 
eee 2 & . 295, Refd. egg Prosser v. Evans reese 
- Q. 1; Isaacs v. Salbstein, [1916] 2 K. B. 


“Ms to (3) Reld. MeLeod o. DPowor, (1898) 2 Ch. 295. 
Generally, Mentd. Re Farman, Farman v. Sinith (1887), 
57 L. J. Ch. 637; Wildish v. Fowler (1888), 5 T. L. R. 
113; Tawlinson v. Scholes (1898), 79 L. T. 350 

545. One joint contractor a jaar’ 
woman—Contract in respect of separate estate.| 
—The rule that judgment recovered against one 
of two joint contractors is a bar to an action 
against the other applics equally when one of the 
joint contractors is a married woman contracting 
in respect of her separate property.—-HlOARE v. 
NIBLETT, [1891] 1 Q. B. 781; 60 L. J. Q. B. 565; 











64 L. T. 659; 55 J. P. 6643; 839 W. R. 4913 7 
T. L. RR. 468, D. C. 
546 —— Judgment set aside.|-~-Pltfs. 


obtained a judgment by consent against S. They 
afterwards discovered that another person was, a 
partner with him, & they applied, with the consent 
of the judgment debtor, to have the judgment set 
aside & the writ amended :—Held: when once 
judgment was signed against the one partner, 
pitf.’s remedy against the other was extinguished, 
& could not be revived by consent.— HAMMOND 
v. SCHOFIELD, ee 1 Q. B. 453; 60 L. J. Q. B. 
539; 7T. L. R. 300, D.C. 

Annotations ; -—Consd. Cross v. Matthews & ve anace ( oo 

91 L. T. 500; Moore v. Flanagan, [1920] 1 K. 


Refd. Hoare v. Niblet, [1891] 1 Q. B. 781; 
{1923) 1 K. B. 1. 


Parr v. Snell, 


Effect of setting aside judgment, compare, 
Nos. 574, 575, post. 
several joint m, ——— ———.} —Pltf., by entering 


ment in default oft appearance 
against one of two joint defts., does 
not abandon his t to proceed to 
udgment against the ounge deft.— 
IM v. COYLE, [1903] 2 I. R. 457.—IR 
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Sect. 3.—Effect of res judicata: Sub-sect. 2, C. (b) 
4. & 22.) 
547, ——— Judgment in action against all 





contractors-—Effect of R. S.C. Ord. 14, r. 5.]—In 
an action by a firm of solrs. against KE. & J., two 
partners, for a bill of costs incurred by the firm, on 
application under Ord. 14, r. 1, K. consented that 
judgment should be centered against him, J. 
obtained leave to defend. ‘* All matters in differ- 
ence in the action ’’ were afterwards referred to 
a Master. J. raised a counter-claim. The Master 
found in favour of J. in the original action, & 
awarded him £230 on the counter-claim :—Held : 
the judgment against IE. did not prevent J. from 
recovering a balance due to the partnership ; 
under the terms of the reference, ‘‘ all matters in 
difference in the action’’ included the counter- 
claim, so that, as well as the original action, was 
properly before the Master.—WEALL v. JAMES 
(1893), 68 L. T. 543; 37 Sol. Jo. 194; 5 R. 157; 
subsequent proceedings, 68 L. T. 515, C. A. 


Annotations :—Refd. M‘Leod v. Power (1898), 67 L. J. Ch. 
551: Morel v. Westmorland (1902), 37 L. TT. 635. 


~|—-A. took out a 
summons under Ord. 14, r. 2, against B., C., & D., 
who were alleged to be jointly indebted to him. 
B. took no further part in the proceedings, but 
C. & D. showed cause by filing affidavits. 


although B., U., & D. were sued as jointly liable, 
& judgment was signed against B., yet that was 
not a bar to further proceedings against C. & D., 
the gencral rule of law being no longer applicable 
to cases falling under Ord. 14, r. 5.—WAaALTON 
(FRANCIS) & Co. v. TOPAKYAN, KEVORKIAN & 
hae be (1905), 53 W. R. 657; 49 Sol. Jo. 650, 
C. 


549. ——- ——- ——-.]—(1) The rule that a 
judgment against one of two joint debtors is a 
bar to proceedings against the other, applies where 
both joint debtors are originally made defts. to 
& enter appearance in the same action, & judgment 
by consent has been obtained against one of them 
in that action. 

(2) Where one joint debtor has consented to 
judgment, the other, if he wishes to avail himself 
of the judgment as a defence, should plead it. 
A debtor not so pleading was ordered to pay costs 
up to the time of the consent judgment.—McLEop 
v. Power, [1898] 2 Ch. 295; 67 L. J. Ch. 551; 79 
L. T. 67; 47 W. R. 74: 42 Sol. Jo. 634. 
Annotations :——As to ev Morel _v. Westmorland 

(1902), 87 L. VP. 635. fd. Walton v. Topakyan, Kevor- 

kian & Marler (1905), 53 W. R. 657. 

550. —_-_ ——— -~—-..]—In an action against 
three joint contractors, for damages for breach 
of an agreement, p)tf. obtained an interlocutory 
judgment for damages, to be assessed, against two 
of defts. in default of defence. He then procured 
an assessment of damages & signed final judgment 
for the assessed amount against the two defts. 
who were in default :—Held: under the rule 
established in King v. Hoare, No. 538, ante, 
Kendall v. Hamilton, No. 540, ante, & Brinsmead 
v. Harrison, No. 556, post, pltf. was precluded from 
proceeding with the action against the third deft. 
There was no statute or rule of ct. which took the 
case of the law as laid down in those authorities.— 
PARR v. SNELL, [1923] 1 K. B. 1; 91 L. J. K.B. 
865; 128 L. T. 106, C. A. 

Annotation :—Refd. The Koursk, [1924] P. 140. 

551. ——— Whether action maintainable against 
other contractors on collateral agreement.|—(1) A 
promise in writing, signed by the party chargeable 


On the | 
hearing of the summons leave was given to sign . 
judgment against B., & liberty to C. & D. to | 
defend. A. signed judgment against B. :—Held: | 


Es Trorre.. 


thereby, to pay his proportion of a joint debt more 
than six years old, is a sufficient compliance with 
Statute of Frauds Amendment Act, 1828 (c. 14), 
s. 1, to take the case out of Stat. Limitations, 
though no amount is specified in the promise, 
& a pitf. suing on such promise is not confined to 
nominal damages, but may recover the whole of 
such proportion upon proving the amount by 
extrinsic evidence. 

(2) A. & B. were jointly indebted to C. After 
more than six years had elapsed since the debt 
accrued, A. promised in writing signed by him 
to pay his proportion when applied to. Afterwards, 
C. sued A. & B. jointly, in indedbitatus assumpsit, on 
the oringinal joint cause of action. B. pleaded 
the general issue, & A. pleaded the general issue 
& Stat. Limitations. A verdict passed against 
B. on the general issue, & for A. upon the general 
issue & upon the issue on Stat. Limitations, & 
judgment was entered for C. against B., & for A. 
against C. C. afterwards brought a fresh action 
against A. & declared specially on the new promise 
to pay his proportion :—Held: neither the re- 
covery against B. nor the verdict & judgment for 
A. were any answer to the action against A. on the 
new promise.—LECHMERE v. FLErcHER (1833), 
1 Cr. & M. 623; 3 Tyr. 450; 2 1. J. Ex. 219; 
149 E.R. 549. 


Annotations :—As to (1) Consd. Hooper v. Stephens (1835), 
7C.&P. 260; Cheslyn v. Dalby (18410), 4 VY. & C. Ex. 238; 
Hartley v. Whurton (1840), 3 Per. & Dav. 529. Refd. 
Kdmundsv. Downes (1834), 2 Cr. & M. 459; Bird v. Gam- 
mon (1837), 3 Bing. N. C. 883; Johnson v. Dodgson (1837), 
2M. & W. 653; Routledge v. Ramsay (1838), 3 Nev. 
& P.K. B. 319; Waller v. Lacy (1840), 1 Man. & G. 54; 
Baker v. Walker (1845), 14M. & W.465; Williams'’v. Griffith 
(1849), 3 Exch. 335 ; Deacon v. Gridley (1854), 24. J.C. P. 
17; Walker v. Butler (1856), 6 Ie. & B. 506; Curlewis v. 
Mornington (1857), 5 W. KR. 491. As to (2) Refd. King 
v. Hoare (1844), 2 Dow. & L. 382; Blyth v. Mladgate, 
Morgan v. Blyth, Smith v. Bylth, (1891) t Ch. 337; Isaacs 
vy. Salbstein, [1916] 2 K. B. 139. Generally, Mentd. 
Courtenay v. Williains (1844), 3 Hare, 539. 


Compare Nos. 342, 3438, ante. 

552. Judgment against one joint contractor on 
collateral agreement or security—Judgment on 
negotiable instrument—Whether action maintain- 
able against other contractors on original con- 
tract.] One of three joint covenantors gave a 
bill of exchange for part of a debt secured by the 
covenant, on which bill judgment was recovered : 
—Held: such judgment was no bar to an action 
of covenant against the three; such bill, though 
stated to have been given for the payment & in 
satisfaction of the debt, not being averred to have 
been accepted as satisfaction, nor to have pro- 
duced it in fact.—DRAKE v. MITCHELL (1803), 3 
Kast, 251; 102 KH. R. 594. 


Annotations :—Consd. Bell v. Banks (1841), 3 Man. ‘ 
258; Bermondsey Vestry v. Ramsey (1871), L. R. 6 C. P. 
247; Ite Davison, Kz p. Chandler (1884), 13 Q. B. D. 50, 
Distd. Cambefort v. Chapman (1887), 19 Q. B. 
Folld. Wegg Prosser v. Evans, (1895] 1 Q. B. 108. 


L ea 











Goldrei, Foucard v. Sinclair & MJtussian Chambor of 
Commerce in London, [1918] 1 K. 3. 180. 
553. -|} —(1) An unsatisfied 


judgment against one joint contractor on a bill 
of exchange, given by him alone for the joint debt, 
is a bar to an action against the other joint con- 
tractor on the original contract. 

(2) Pltfs. sold goods to a partnership consisting 
of deft. & W. After the sale the partnership was 
dissolved. Pltfs., who were not aware of the 
dissolution, drew bills for the price of the goods, 
which were accepted by W. in the partnership 
name. Pitfs. sued W. in the partnership name 
on the bills, & recovered judgment, which was not 
satisfied. Pltfs. afterwards sued deft. for the 
price of the goods :—Held: the case was within 
the principle of Kendall v. Hamilton, No. 540, 


Parr II.—Estrorpre,t py Marrer or REcorp. 


ante; the judgment against W. on the bills was 
an answer to the action.—CAMBEFORT v. CHAPMAN 
(1887), 19 Q. B. D. 229; 56L. J. Q. B. 6389; 57 
pe tee ; 51J.P.455; 835 W.R. 838; 3T.L. R. 


48 to (1) & (2) NF. Woge Prosser v. Evans, 
Consd. Isaacs v. Salbstein, [1916] 
« Wigram v. Cox, Sons, Buckley, 


_ 554. -} —(1) An unsatisfied 
judgment against one joint contractor, on a cheque 
given by him alone for the joint debt, is not a bar 
to an action against the other joint contractor 
on the original contract. 

(2) Deft. & T. jointly guaranteed to pltf. the 
payment of rent by a tenant of pltf.’s. A half- 
year’s rent being in arrear T. gave pltf. his cheque 
for the amount. Pltf. sued T. on the cheque, & 
recovered judgment, but such judgment was not 
satisfied. Pltf. then sued deft. on the guarantee : 
—Held: the causes of action upon the cheque & 
upon the guarantee not being the same, the judg- 
ment against T. afforded no defence to the action. 
—WEGG PROSSER v. Evans, [1895] 1Q. B. 108; 
641. J.Q.B.1; 721. T.8; 483 W. BR. 66; 11 
T. I. BR. 12; 39 Sol. Jo. 26; 9 R. 8380, C. A. 

Bankruptcy proceedings.|—See BANKRUPTCY, 
Vol. IV., p. 483, Nos. 3906, 3907. 


ii. Joint T'orlfeasors. 

Liability of joint tortfeasors generally.]|—Scc 
NEGLIGENCE ; NUISANCE; Tort. 

555. General rule.}—Judgment recovered in 
trover may be pleaded in bar to a second action 
against a different person for the same cause 
without averring satisfaction.— BROWN v. WooTTton 
(1605), Cro. Jac. 73; Moore, K. B. 762; 79 E. . 
62: sub nom. BROOME v. WoOTON, Yelv. 67. 
Annotations :—Consd. Lechmere v. Fletcher (1833), 1_Cr. & 

M. 623; King v. Hoare (1844), 2 Dow. & L._382. Expld. 

Buckland v. Johnson (1854), 15 C. B. 145. Folld. Brins- 

mead v. Harrison (1872), L. R.7C. P. 547. Refd. Green- 

lands v. Wilmhurst & London Assocn. for Protection of 

Trade, [1913] 3 K,. B. 507; Tho Koursk, [1924] P. 140. 

556. -|—(1) A judgment in an action 
against one of two joint tortfeasors is a bar to an 
action against the other for the same cause, 
although such judgment be unsatisfied. 

(2) A judgment against deft. in trover without 
satisfaction does not vest the property in the goods 
in deft.— BRINSMEAD v. ITARRISON (1872), L. R. 7 
Cc. P. 547 ; 4} L. J. C, Pp, 190 ; 27 L. bs 99; 20 
W. RN. 7184, ex. Ch. 

Annotations :— As to (1), Consd. Howe v. Oliver (1908), 
24.7. L. LR. 781. Distd. Bradley & Cohn 7. Ramsay 
(1912), 106 L. T. 771. Consd. Goldrei, Foucard v. Sinclair 
& Itussian Chamber of Commerce in London, [1918] 
1K. B. 180. Refd. Re Crook, Hr p. Collins (1891), 66 
L. 'E. 29; Re London & Goneral Bank, bw p. Theobald 
(1895), 73 L. T. 3043; Penny v. Wimbledon VU. D, C. (1899), 
80 L. T. 615; London Assocn. for Protection of Trade 
v. Greenlands, [1916] 2 A. C. 15; Parr v. Snell, [1923] 
1K. B. 1; The Koursk, [1924] P. 140. 48 to (2) Consd. 
Re Ware, Ex p. Drake (1877), 5 Ch. D. 866. Refd. 
Bradley & Cohn v. Ramsay (1912), 106 L. T. 771; London 
Assocn. for Protection of Trade v. Greenlands, [1916] 
2 A.C. 15; Ite Gunsbourg, [1920] 2 K. B. 426. 

557. -|—(1) Where several defts. are sued 
on a joint cause of action, & one of them pays 
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money into ct. in satisfaction of the claim, pltf., 
if he takes out the money, there & then puts an 
end to the whole action, & other defts. who were 
not responsible for the payment in are entitled to 
their costs. 

(2) The cause of action against the various defts. 
was a joint one for conspiracy to break up the 
contract ; consequently the taking of money out 
of ct. stayed all further proceedings in respect of 
the only cause of action which was alleged against 
all of them (l.usH, J.).—BEADON v. CAPITAL 
SYNDICATE, Lrp. (1912), 28 T. L. R. 394; affd., 
28 T. L. R. 427, C. A. 

558. ——— Effect of R.S. C., Ord. 27.]|—GoLDREI, 
FoucarD & Son v. SINCLAIR & RUSSIAN CHAMBER 
oF COMMERCE IN LONDON, No. 568, post. 

559. What constitutes joint tort.|— 
(1) The test of whether damage which flows from 
the negligent navigation of two ships constitutes 
a joint tort, so that recovery of judgment against 
one joint tortfeasor would at common law prevent 
a later recovery of judgment against the other, is 
whether the wrongdoing ships were participating 
in one act of negligence or whether they were by 
separate acts of negligence combining to produce 
the same damage. To constitute a joint tort 
there must be one damnum & one injuria. 

(2) Qu.: whether the common law rule as to 
joint tortfeasors applies in Admiralty.—TE 
Koounrsk, [1923] P. 206; 92 L. J. VP. 125; 39 
T. L. R. 611; affd., [1924] P. 140, C. A. 

See, further, Tort. 

560. Defamation—Judgment against A. sued 
‘Sas A. & Co.’’—Application to issue execution 
against stranger discovered to be partner.|—To 
a writ issued against R. & Co., & claiming damages 
for libel, an appearance was entered for ‘' R. 
trading as R. & Co., deft. in this action.’’ The 
statement of claim was delivered against ‘“ R. 
sued as Rh. & Co.” & the proceedings continued in 
that form down to judgment. At the trial, by 
consent, a verdict was found for pltf. for 40s. & 
judgment entered accordingly. After issuing 
exccution against R., pltf., under the Rules in 
force before 1883, took out a summons tor liberty 
to amend the judgment (& the pleadings if 
necessary) by striking the words ‘‘ R. sued as” 
from the title of the action; to enter judgment 
against R. & Co. so as to correspond with the writ, 
to issue execution against C., on the ground that 
C. had been since discovered to be a partner in the 
firm :—Held : (1) that the proceedings having been 
conducted against R. only, & judgment having 
been signed by consent against him alone, the 
judgment could not be converted into a judgment 
against the firm. 

(2) Where there is a dormant & concealed 
partner, your getting judgment for a joint debt 
against the other partners will bar you from 
commencing an action against the concealed 
principal (LORD BLACKBURN).—MUNSTER v. Cox 
(1885), 10 App. Cas. 680; 55 L. J. Q. B. 108; 
53 L. T. 474; 31 W. R. 4613; 1T. 1. R. 542, HL. : 





PART II. SECT. 3, SUB-SECT. 2.— 
C. (b) ii. 


655 i. General rule.}—In an action 
against several tortfeasurs, recovery 
of interlocutory Judgment ‘for the 
value of the goods or damages to be 
assessed ” against one of defts. is no 
bar to the recovery in the same action 
of judgment against the other wrong- 
doers.—SLY v. CAMPBELL (1887), 2 
Q. L. J. 192.-—AUS, 


655 ii. w--A proprietor or prin- 
cipal contractor undertaking works in 





the circumstances inherently dangerous 
cannot delegate the duty of providing 
against such danger so as to cscape 
ersonal eye eat ee if that duty 

e neglected. Failure to discharge 
such duty makes the proprietor & his 
contractor, or the contractor & his 
sub-contractor, as the case may be, 
equally liable as joint tortfeasors for 
resultant injury. A judgment for 
damages sustained in consequence of 
any such injury against one of such 
joint tortfeasors is a bar to a subsequent 
action therefor against another.— 
LONGMORE v. McARTHUR & Co. (1910), 


438.C. R. 640; 31C. L. T. 197.—CAN. 








555 iii. .}— RaAHMUBHOY Hv- 
BIBBHOY v. SURNER (1890), 1. L. JR. 
14 Bom. 408.—-IND. 

556 iv. .}—Pitf. sued several 


defts. jointly to recover damages in 
respect of an alleged assault committed 
on him by defts., but entered into a 
compromise with one of defts. :-— 
Held: the existence of this compromise 
did not preclude pie from recovering 
damages against the remaining defts.— 
Ram KUMAR Sineaht v. ALL HUSHAIN 
(1909), I. L. R. 31 Al. 173.— IND. 
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Sect. 3.—Effect of res judicata: Sub-sect. 2, C. (6) 
dt. (c) & (a) 1.) 
affg. S. C. sub nom., MUNSTER v. RAILTON (1883), 


The Duke of Buccleuch, | 
{1892] P. 201. 


Fraud.]— See No. 568, post. 

561. Negligence—Judgment against one partner 
—Action against other partners.|—Pltf., who had 
been advised by one partner in a firm of solrs., 
brought an action against him to recover damages 
for his alleged negligence in giving her advice, & 
this action was settled on the terms of an agree- 
ment under which she received £95 in full satisfac- 
tion & discharge of all claims & disputes between 
the partics. Subsequently pltf. sued the other 
partner in respect of the same matter :—Held: 

Itf. was precluded from maintaining the action.— 

OWE U. OLIVER (1908), 24 T. L. R. 781. 

562. Trespass to land.]—-In_ trespass, two 
broke the close & entered & did the trespass. The 
owner of the land brought an action of trespass 
against one of them & had judgment & execution 
& afterwards brought trespass against the other, 
& declared upon the same trespass :—Held: a 
good bar; the ct. compared it to the case of a 
releasc to one trespasser which discharges both.— 
LENDALL & PINFOLD’S CASE (1584), 1 Leon. 19; 
74K. R. 18. 

563. —-—-.]|—In trespass deft. pleaded that the 
trespass was due by deft. & one J., against which 
J., pitf. at another time had brought an action 
of trespass, & recovered, & had execution of the 
damages :—-Held: a good bar, for that all is but 
one trespass, & satisfaction by one of the tres- 
passers is satisfaction for the other.—ANON. 
(1585), 3 Leon. 122; 74 FE. R. 580. 

564. Trespass to person.}—A battery committed 
by several & a recovery against one, in an action 
afterwards against the other for the same battery, 
the first recovery is a bar.— HICKMAN v. POYNS 
(1605), Yelv. 68; 80 KE. R. 47. 

565. .}~—Where several actions are brought 
against two for the same battery, & a recovery is 
had against the one & an action 1s brought against 
the other & that found also, the ct. can never 
intend that to be the same battery. But if he 
may take advantage of the first recovery it ought 
to be shown in pleading.—WATSON’s CASE (1628), 
Het. 20; 124 KH. R. 308. 

566. Trover— Unsatisfied judgment — Second 
action framed in contract.|—If A. & B. jointly 
convert the goods of C. by selling them, A. alone 
receiving the proceeds of the sale, & C. brings 
trover against B. & recovers judgment, but get 
no fruits of his judgment. C. cannot afterwards 
recover against A. for money had & received to 
C.’s use, the judgment in trover being a good bar 
to the second action, although the proceeds of the 
sale received by A. amount to more than the sum 
recovered in the action in trover.—BUCKLAND v. 
JOHNSON (1854), 15 C. B. 145; 20. lL. R. 784; 
23 L. J. C. P. 204; 23 L. T. 0. 8. 190; 18 Jur. 
7753; 2 W. 1. 565; 139 E.R. 375. 


Annotations :—Consd. St. Lusky v. Green (1860), 9 C. B. N.S. 
370. Expld. Marston v. Phillips (1863), 3 New Rep. 35. 
Consd. Brinsmead v. Harrison (1871), L. R. 6 C. P. 584; 
Flitters v. Allfrey (1874), L. R. 10 CG. P. 29.  Distd. 

Wogge Prosser v. Evans, [1894] 2 Q. B. 101; Isaacs v. 

Salbstein, [1916] 2 K. bB. 139. - Routledge v. Hislo 

(1860), 2 KE. & HK. 549; Phillips v. Ward (1863) 2H. & a. 

717 Smith v. Baker (1873), LR 8 C. P. 356; Cambe- 

ort v. Chapman ee | - B.D. 229; R P 

[1900) 1 Q. B. 54. . siOe.G: Meets 


567. ——- Judgment not in ordinary form— 
Second action of trover.|—Pltfs. received from a 
firm abroad a parcel of precious stones to be placed 
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on view at a certain exhibition. The owners 
instructed pltfs. to sell the stones if not less than 
the sum of £750 could be ohtained for them, but 
otherwise the same were to be returned to the 
owners. While at the exhibition the stones were 
not sold, & therefore were restored to pltfs. 
Shortly afterwards pltfs. were prevailed upon to 
allow B., who was a jeweller, to have the stones on 
approval. B. offered £300 for the stones, but 
declined to give £750 for them. That offer was 
communicated to the owners, B. retaining the 
stones pending the receipt of the owners’ in- 
structions concerning them. 48.’s offer was refused 
by the owners, but before their instructions were 
received B. had sold the stones to defts., who acted 
bond fide in the transaction, for the sum of £300. 
On plitfs. demanding an immediate return of the 
stones they discovered that B. had parted with 
them. Thereupon pltfs. brought an action against 
B. for £750 or alternatively for the return of the 
stones & damages. Ultimately judgment for 
£750 & costs against B. was consented to, but 
subsequently B. was adjudicated bkpt. Pltfs. 
consequently brought an action against defts. to 
recover possession of the stones or £750, their 
value, or damages, £750, for their detention :— 
Held: pltfs. were debarred from recovering in 
their action against defts. by reason of the form 
of procedure in their action against B., the judg- 
ment consented to by them not being an ordinary 
judgment in detinue, but one that effected a legal 
transfer of the stones to B.—BRADLEY & COHN, 
Lrp. v. Ramsay & Co. (1912), 106 L. T. 771; 28 
T. L. R. 388, C. A. 
See, further, TROVER & DETINUE. 


568. Two causes of actlon—Judgment in action 
for rescission of contract—Claim for damages for 
fraud.|—(1) Pltfs. in their statement of claim 
alleged that they were induced by false & fraudulent 
misrepresentations, made to them by the first 
deft. acting as the agent & with the knowledge & 
approval of second defts., the co., to enter into an 
agreement to become one of the founders of the 
co., & for that purpose to pay to the co. the sum 
of £105, & they claimed against both defts. 
damages for the fraud; & alternatively they 
alleged that by reason of the false & fraudulent 
misrepresentations they were entitled to rescind 
the agreement, & they claimed against the co., 
rescission of the agreement, & the repayment of 
the £105 with interest. The co. made default 
in delivering a defence & upon motion for judgment 
against the co., on the statement of claim pltfs. 
recovered final judgment against them on the 
claim for rescission & the payment of the £105. 
The co. did not repay the £105. The first deft. 
delivered a defence & the action proceeded against 
him. At the trial the jury found a verdict for 
pltfs. against him for £105 damages. He appealed 
& contended that, defts. being joint tortfeasors, 
pitfs. by recovering judgment against the co. were 
debarred from proceeding with the action against 
him :--Held: pltfs. were entitled to recover, as 
there were two causes of action, one against the 
co. for rescission of the agreement, & the repay- 
ment of the £105, in respect of which fraud was 
not a necessary element, & the other against both 
defts. to recover damages for fraud; & the judg- 
ment against the co. on the claim for rescission 
was no bar to the claim against the first deft. for 
damages for fraud. 

(2) Pitfs.’ claims were in respect of the same 
object matter, & having recovered judgment 
against the co., for the repayment of the £105, 
they could not afterwards recover judgment for 
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the same sum against the first deft. in respect of 
the same misrepresentation (BANKES, L.J.). 

(3) The rule laid down in Brinsmead v. Harrison, 
No. 556, ante, as to joint tortfeasors has not been 
altered by any of the rules of Order 27.—GoLDREI, 
FoucarD & SON v, SINCLAIR & RUSSIAN CHAMBER 
OF COMMERCE IN LONDON, [1918] 1 K. B. 180; 
y a ae K. B. 261; 118 L. T. 147; 34 T. L. R. 

4,C.A. 


Annotation :—As to (1) & (2) Refd. Parr v. Snell (1922), 91 
L. J. K. B. 865. 


Proceedings against tortfeasors other than joint 
Loreesorsa nee Sect. 3, sub-sect. 2, C. (d), ii., 
post. 


(c) Joint and Several Parties. 

569. General rule.|—Kine v. Hoare, No. 538, 
ante. 

570. .J}—Funds, subject to the trusts of a 
settlement, were invested in Exchequer bills, on 
the sale of which the proce2ds were paid to the 
account of a firm of solrs., F., S., & F., at their 
bankers. The funds were afterwards advanced 
on a mtge. of house property in a new ncighbour- 
hood, & of inadequate value. At that date there 
were no trustees of the settlement, & the mtge. 
was taken in the names of S. & two other persons 
who were then proposed, & shortly afterwards 
appointed new trustees, & never repudiated the 
transaction. S. was the member of his firm who 
acted for them in all the matters, & for the work 
which he did the firm, hy arrangement, received, 
at the time when the money was advanced, pay- 
ment for their bill of costs out of the funds. The 
mtge. proved to be an insufficient security, & in 
an action against the trustees it was held that they 
were jointly & severally liable to make good 
the loss sustained. The property not having been 
sold, or the trust funds replaced, bencficiaries 
sought to make the firm of solrs. liable for the loss 
of the funds on the ground of negligence, though 
S.’s partners had not had any personal knowledge 
of the property at the time when the mtge. trans- 
action was completed :—Held: (1) in all that S. 
had done in the matter of the intge., he acted 
within the scope of his authority as a partner, 
& his firm must be taken to have had knowledge 
that the security was, for trustees, improper, & 
consequently, they were implicated in, & jointly 
& severally liable for the breach of trust; &, 
further, the judgment which had been recovered 
against S., as one of the trustees, had not dis- 
charged his partners from liability; (2) though 
there had not been an express retainer, the rela- 
tion of solr. & client might be inferred from the 
acts of the parties; it subsisted between the 
firm & the trustees, & the firm were liable in 
damages for the negligence of S. for failure in 
discharge of the duty which had been undertaken 
to the clients; (3) the liability extended to the 
estate of a member of the firm since deceased.— 
BLYTH v. FLADGATE, MORGAN v. BLYTH, SMITH 
v. BLytu, [1891] 1 Ch. 337; 60 L. J. Ch. 66; 63 
L. T. 546; 39 W. R. 422; 77. L. R. 29. 
Annotations :—As to (1) Refd. Mara v. Browne, [1895] 2 

Ch. 69; He Turner, Barker v. Ivimey, [1897] 1 Ch. 536. 

571. Judgment by confession.]—(1) The judg- 
ment-book is not evidence of the judgment entered 
therein, though the record has not been made up, & 
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569 i. General rule.}—A judgment 
against a contractor & his surety may 
be pleaded, as an estoppel against 
the contractor alone in an action by 
him against the other parties to the 
contract & their sureties.—SMITI v. 


covered 


STRANGE (1884), 2 Man. L. R. 101.— 
CAN. 


PART II. SECT. 3, SUB-SECT. 2. — 
C. (d) i. 


n. Partnership.J—A judgment. 
against one or more partners 
or other joint debtors does not prevent 
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though the person interested in proving the judg- 
ment be no party to the action. 

Semble : (2) the person so interested may compel 
the party to enter up his judgment. 

Semble: (3) if the holder of a joint & several 
promissory note enter up judgment by cognovit 
against one of the makers, & levy part under a 
ji. fa., this is no discharge of the other.—AYREY v. 
DAVENPORT (1807), 2 Bos. & P. N. R. 4743 127 
E. R. 714. 

572. Unsatisfied judgment.|—Action on a joint 
& several promissory note. Plea; that pltf. 
instituted proceedings against B., one of the 
makers, in a ct. in Scotland, & obtained recovery 
& satisfaction on the note. A summons was 
taken out to set aside or amend the plea, as 
calculated to embarrass. Deft. offered parti- 
culars. ‘The ct. refused to make any order. 

Although the plea is very bare, when the whole 
is put in issue, deft. will be bound to prove what 
will be a defence,—that there was a judgment, & 
that the judgment was satisfied (KruLE, J.).— 
LAWLER v. ROBERTSON (1858), 1 I. & F. 307. 


(d) Alternative Parties. 
i. Actions of Contract. 


573. Principal & agent—- Judgment against 
agent—Action against principal—Unsatisfied judg- 
ment.|—The master of a vessel who as such had 
signed a bill of lading, was sued upon it to judg- 
ment; he was afterwards arrested thereon under 
aca. sa., & subsequently obtained his discharge 
asa bkpt. The owner of the vessel was then sued 
in respect of the same cause of action :—Held: 
(1) the second action was not maintainable; the 
liability of the master of a ship acting for his 
owners, & their liability where he acts for them, 
is not different from the liabilities in ordinary 
cases of principal & agent. 

(2) Where an agent having made a contract in 
his own name has been sued on it to judgment, no 
second action is maintainable against the principal. 
—PRIESTLY v. FERNIE (1865), 3 I. & C. 977; 34 
L. J. Ex. 172; 13 L. T. 208; 11 Jur. N.S. 8133 
13 W. R. 1089; 2 Mar. L. C. 281; 159 E. BR. 820. 


Annotations :-—As to (1) Consd. Curtis ». Williamson (1874), 
. RK. 10 Q. B. 57. As to (2) Refd. Kondall v. Hamilton 
(1879), 4 App. Cas. 504. 


Compare No. 576, post. 

574. Judgment set aside.|— 
P. had supplied goods, on K.’s order, to the 
Princess’s Theatre, for payment of which P. 
brought an action against K. & obtained judgment. 
Subsequently P., while the judgment against K. 
was still subsisting, issued a writ against H., the 
lessee of the theatre, for payment of the same 
goods. H. objected that the matter was res 
judicata. The judgment against K. was set aside 
two days before this motion in the action against 
II. came on for argument in the Divisional Ct. :— 
Held: inasmuch as the judgment against K. had 
now been set aside, the action was rightly brought 
against H.—PARTINGTON v. HAWTHORNE (1888), 
52 J. P. 807, D. C. 

575. ——-.]|— T'wo defts., M. 
& W., having been sued in the High Ct. for 
goods sold & delivered, judgment was entered 
against M., & the action as against W was re- 
mitted for trial to the county ct. At the trial it 

















pitt. from proceeding in the same 
action to judgment against the other 
defts.—DUEBER WaToH Cask MANU- 
FACTURING OO. v. TAGGART (1899), 26 
A.R. 295; affd., 30S. C. R. 373.—CAN. 


o. Husband & wife— Judgment 
against wife.}—Where a divorce suit 


re- 
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Sect. 3.—Effect of res judicuta: Sub-sect. 2, C. (d) 
4. & UW. & (e). 

was found that debt was contracted by W. alone, 

& that M. had merely acted as his agent. Judg- 

ment was postponed, & the judgment against M. 

was set aside. The county ct. judge then entered 

judgment against W.:—Held: the judgment 
against W. was wrong, as pltfs. had conclusively 

elected to enforce their remedy against M.— 

Cross & Co. v. MAaTrHEWS & WALLACE (1904), 

91 L. T. 500; 20 T. L. R. 603, D. C. 

Effect of setting aside judgment.|—Compare 
No. 546, ante. 

576. Judgment against principal—Action 
against agent—-Unsatisfied judgment.|—-A person 
making a contract with an agent, who is acting 
on behalf of an undisclosed principal, cannot sue 
the agent on the contract after having obtained 
judgment upon it against the undisclosed principal, 
even though such judgment is still unsatisfied.— 
LONDON GENERAL OMNiBUS Co., LTD. v. POPE 
(1922), 38 T. L. R. 270. 

Compare No. 573, ante. 

577. Partnership— Dissolution — Action against 
new firm—Subsequent action against late partner.] 
—A firm of two partners dissolved ; one retired 
& the other carried on the business with a new 
partner under the same style. A customer of the 
old firm sold & delivered goods to the new firm 
after the change but without notice of it. After 
receiving notice he sued the new firm for the price 
of the goods & upon their bkptcy. proved against 
their estate ; & afterwards brought an action for 
the price against the late partner :—Held: the 
liability of the late partner was a liability by 
estoppel only & not jointly with the members of 
the new firm; the customer might at his option 
have sued the late partner or the members of the 
new firm but could not sue all three together ; 
having elected to sue the new firm he could not 
afterwards suc the late partner.—SCARF v. JARDINE 
(1882), 7 App. Cas. 345; 51 1. J. Q. B. 612; 47 
L. T. 258; 30 W. R. 893, H. L. 

Annotations :—Folld. Fell v. Parkin (1882), 52 L. J. Q. B. 
99. Consd. Griffith v. Pound (1890), 45 Ch. D. 553; Long- 
man v. Hill (1891), 7 T. L. R. 639; French v. Howie 
(1905), 93 L. T. 202 (See (1906), 95 L. T. 274). Refd. Jones 
v. Ashwin & Ivory (1883), Cab. & El. 159; Re Crook, Ex p. 
Collins (1891), 66 L. T. 29; Re Snyder Dynamite Projectile 
Co., Skelton’s Case (1893), 68 L. T. 210; British Homes 
Apsce. Corpn. v. Paterson. [1902] 2 Ch. 404; Re Law, 
Law v. Law (1904), 92 L. T.1; Morel v. Westmor- 
land, {1904} A. C..11; Codling v. Mowlem (1913), 83 
L. J. K. B. 445; Re Gunsbourg, [1920] 2 K. B. 426; 

Moore v. Flanagan, {1920} 1 K. B. 919. Mentd. Re 

Davison, Ex p. Chandler (1884), 13 Q. B. D. 50; James 

v. Young (1884), 27 Ch. D. 652; Burgess v. Morton (1894), 

10 T. i. R. 3393; Re West Coast Gold Fields, Ez p. 

Salaman (1905), 75 L. J. Ch. 23; Moel Tryvan Ship Co. 

v. Weir, [1910] 2K. B. 844; Willis, Faber v. Joyce (1911), 

104 L. T. 576; Harrisons & Crossticld v. L. & N. W. Ry., 


[1917] 2 K. B. 755; Bradford Old Bank v. Sutcliffe 
[1918] 2K. B. 833; R.v. Paulson, [1921] 1 A. G. 271.” 


5978. Husband & wife—Judgment against wife 
-—Action against husband—Unsatisfied judgment for 
debt incurred before marriage.|—A judgment hav- 
Ing been recovered by pltf. in an action brought 
against a married woman under Married Women’s 
Property Act, 1882 (c. 75), s. 13, for a debt in- 
curred by her before marriage, but such judgment 
remaining unsatisfied because she had no separate 
estate, an action for the debt was afterwards 
brought by pltf. against the husband who had 
acquired property from his wife to an amount 
exceeding the debt :—Held: (1) the judgment 
recovered against the wife was no defence to the 
action against the husband, 


in which the wife was petitioner Was 





judgment on 


settled without notico to her solrs., realised, & they 


who thereupon brought an action 
against her in which they recovered 


which nothing was 
afterwards applied 
for an order that the husband should 
pay them the wife’s costs :—ZIleld: 


ESTOPPEL. 


(2) A husband cannot be made liable under the 
provisions of above Act, ss. 14, 15, for an ante- 
nuptial debt of the wife which accrued due against 
the wife more than six years before the commence- 
ment of the action—BECcK v. PIERCE (1889), 23 
Q. B. D. 316; 58 L. J. Q. B. 516; 61 L. T. 448; 
54 J.P.198 ; 38 W. R. 29; 57. L. R. 672, 0. A. 
Annotation :—As to (1) Refd. Re Parkin, Hill v. Schwarz, 

[1892] 3 Ch. 510. 

579. —— Wife with separate pro- 
perty.|—(1) The facts that a husband & his wife, 
each having property, have been living together, 
& that necessaries have been supplied for the housc- 
hold on the orders of the wife, afford no evidence of 
a joint liability on the part of the husband & wife 
to pay for the necessaries so supplied. The 
presumption primd facie arises in such a case of 
an actual authority impliedly given to the wife by 
the husband to pledge his credit for necessaries 
for the household, but that presumption may be 
rebutted by proof of an arrangement under which 
a substantial allowance has been made by the 
husband to the wife for household expenses on the 
understanding that she was not to pledge his 
credit. 

(2) Where a claim was made in an action for the 
price of goods against a husband or wife alter- 
natively, & pltfs. under Ord. 14, obtained leave 
to sign, & signed judgment for the amount claimed 
against the wife, who had separate property :— 
Held: the signing of judgment against the wife 
was a conclusive election by pltfs. to rely on her 
liability, & they could not afterwards insist on the 
liability of the husband. 

(3) R. 5 of Ord. 14, does not apply where the 
right of action can only be in the alternative 
against one or other of two defts.— MorREL 
BrotHers & Co. v. WESTMORLAND (EARL), [1904] 
A.C. 11; 73 L. J. K. B. 93; 89 LL. T. 702; 52 
W. R. 353; 20 T. L. R. 38, H. L. 

Annotations :—As to (1) Refd. Slater v. Parker (1908), 24 
T. L. hk. 621; Isaacs v. Salbstein, (1916) 2 K. B, 139; 
Miss ak Ltd. v. Cathcart (1922), 38 T. L. R. 562. 
Asto(2) Apld. French v. Howie, [1906] 2 K. B. 674; Moore 
v. Flanagan, [1920] 1 K. B. 919. Consd. Duffner v. 
Bowyer (1924), 40 T. L. R. 700. Refd. London General 
Omnibus Co. v. Pope (1922), 38 T. L. R. 270. ‘ 
Refd. Cross v. Matthews & Wallace (1904), 91 L. T. 500; 
Walton v. Topakyan, Kevorkian & Marler (1905), 53 W. R. 
657; Moore v. Flanagan, [1920] 1 K. B. 919. 

580. Judgment for only part of 
claim.|—An action was brought against a husband 
& wife, who were living together, for the balance 
of an account for groceries supplied by pltf. to 
defts. upon the order of the wife. Upon an 
application for judgment under Ord. 14, against 
both defts., the husband denied all liability, while 
the wife admitted indebtedness for the greater‘ 
part of the claim, & in view of this admission by 
the wife the Master gave judgment against the 
wife for a part of the sum claimed, with leave to 
her to defend as to the balance & with leave to the 
husband to defend the action. Afterwards a jury 
found that there was no joint liability of husband 
& wife, & that pltf. had given credit to the husband 
only. Judgment having been given against the 
husband for the balance of the amount :—dHeld : 
the taking of the judgment against the wife for 
part of the claim was an election by pltf. to accept 
the liability of the wife for the whole amount & 
prevented pitf. from afterwards proceeding against 
the husband for any part of the claim.—FRENci 
v. HowIF, [1906] 2 K. B.674; 75 L. J. K. B. 980; 
95 L. T. 274, 0. A. 
the judgment obtained against the 
wife was a bar to any claim against the 
husband.—SULLIVAN tv. SULLIVAN, 
(1912) 2 1. R. 116.—IR. 
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581. -|} — Pitf., who was a 
milliner & dressmaker, brought an action by a 
specially indorsed writ against a husband & wife 





anne 





claiming against them jointly to recover the price 


of goods supplied to the wife. Upon an applica- 
tion under Ord. 14, r. 1, for leave to sign final 
judgment against both husband & wife for the 
amount claimed, the Master gave leave, & pltt. 
signed judgment against both. The husband 
alone appealed. The Judge in Chambers sect aside 
the judgment against the husband & gave him 
leave to defend. At the trial the judge found that 
there was no joint liability in the husband & wife, 
that the goods being primd@ facie necessaries for 
the wife, the husband primd facie was the principal 
& the wife the agent, & he held that pltf. had not, 
by the judgment against the wife, elected to treat 
her as principal, & was entitled to recover against 
the husband :—Held: as the remedy was an 
alternative one, pltf., having signed judgment 
against the agent, could not afterwards recover 
judgment against the principal in respect of the 
same debt, & therefore, the husband was not 
liable-—-MoorE v. FLANAGAN, [1920] 1K. B. 919; 
89 L. J. K. B. 417; 122 L. T. 739, ©. A. 


Annotations :—Expld. Parr v. Snell, [1923]1 K. B. 1. 
Duffner v. Bowyer (1924), 40 T. L. R. 700. 


|—See, generally, HusBAND & WIFE. 
Negotiable instruments.J|—-See Birns or Ex- 
CHANGE, Vol. VI., p. 387, Nos. 2541, 2542. 


Consd. 


ii, Actions of Tort. 


582. Trover—- Judgment against one _ tort- 
feasor—Action against another tortfeasor.]—In 
trover deft. was discharged on common bail, 
pltf. having recovered in another action of trover 
for the same goods against another person; for 
that judgment altered the property of the goods.— 
ADAMS v. BROUGHTON (1737), 2 Stra. 1078 ; Andr. 
18; 93 EB. R. 1043. 

Annotations :—-Consd. Brinsmoad v. Harrison (1871), L. R. 6 
©. P, 584. Refd. Robinson v. Searson (1843), 6 Man. & G. 
762; Buckland v. Johnson (1854), 15 C. B. 145; Marston 
v. Phillips (1863), 3 New Rep. 35. Mentd. Coopor v. 
Shophord (1846), 3 C. B. 266. 

583. ——.]— (1) In trover for a 
bedstead deft. pleaded a former recovery by pltf. 
for the same bedstead against C., averring that the 
conversion by C. for which that action was brought 
was a conversion not later in point of time than the 
conversion alleged against deft., & that before the 
alleged conversion, C. being possessed of the bed- 
stead, sold it to deft., who paid for it & received it 
under such sale, & that the taking under such sale 
was the conversion alleged :—Held: this plea was 
a good answer to the action. 

(2) The damage to pitf. is the cause of the action 
& the loss of the chattel is that damage. Though 
the conversion by deft. is different from the con- 
version by O. & may make either the one or the 
other liable to pltf. at his election, yet satisfaction 
from one is a defence for the other (TINDAL, C.J.). 
—OOooPrER v. SHEPHERD (1846), 3 C. B. 266; 15 
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L. J. C. P. 237; 71. T. O. S. 282; 10 Jur, 758 ; 


136 EB. R. 107. 

Annotations :—As to (1) Refd. Buckland v. Johnson (1854), 
15 O. B. 145; Salmon v. Horwitz (1854), 23 L. T. O. 8. 
77: Brinsmead »v. Harrison (1871), L. R. 6 O. P. 584. 


584. Unsatisfied judgment.}— 
(1) Although, in an action of trover, if pltf. obtains 
satisfaction, he cannot afterwards bring trover in 
respect of the same chattel against a party to 
whom deft. has transferred it; yet, if he has not 
obtained satisfaction, he may do so. 

(2) A. sued B. in trover for a chattel, & signed 
interlocutory judgment, but proceeded no further. 
B. then sold the chattel to O., whereupon A. waived 
his interlocutory judgment, & brought trover 
against C. for the chattel :—-Held: he had a right 
to do so.— MARSTON v. Patiites (1863), 3 New Rep. 


35; 9 L. T. 289; 12 W. R. 8. 
Annotation :-—Aa to (2) Refd. Brinsmead v. Harrison (1871), 
40 L. J.C. P. 281. 


585. ———- ——- ——-.]—On Sept. 20, 1917, a 
debtor transferred his assets, including certain 
furniture, to a co. formed by him. On Sept. 27 
he committed an act of bkptcy. upon which a 
petition was presented on Oct. 8, & a receving order 
was made against him on Oct. 24, followed by an 
adjudication on Dec. 12. After the date of the 
receiving order part of the furniture was sold by 
the co. to a bona fide purchaser for value without 
notice, by whom it was resold to another pur- 
chaser in the same position. On Feb. 3, 1919, the 
transfer of Sept. 20, 1917 was held to be fraudylent 
& void & an act of bkptcy, & the co. was ordered 
to deliver to the trustee all the property comprised 
in that sale. The value of the property having 
been found by the registrar, a further order was 
made against the co. to pay the amount of that 
value to the trustee. No payment having been 
made under that order the trustee claimed to 
recover the furniture or its value from the ulti- 
mate purchaser: — Held: (1) on the authority 
of Brinsmead v. Harrison, No. 556, ante, the 
judgment against the co. being unsatisfied, the 
trustee was not precluded from proceeding against 
the purchaser to recover the furniture; (2) the 
title of the trustee related back to the act of 
bkptcy. of Sept. 20, 1917, & neither the original 
nor any subsequent transferee could establish any 
title as against the trustee——RHe GUNSBOURG, 
[1920] 2 K. B. 426; sub nom. Re GUNSBOURG, 
ka p. TRUSTER, 89 L. J. IX. B. 7253; sub nom. 
Re GunsspourG, Ea p. Coox, 123 L. T. 3533; 36 
T. L. R. 485; 64 Sol. Jo. 498; [1920] B. & C. R. 


50, C. A. 
Annotations :—As to (2) Refd. Re Wigzoll, Ex p. Hart, [1921] 











2 K. B. 835; He Dombrowski, Hx p. Trustee (1923), 92 
L. J. Ch. 415. 
Proceedings against joint tortfeasors.]—Sce 


Sect. 3, sub-sect. 2, C. (b), ii., ante. 


(e) Strangers. 
586. General rule.|—-When there is no joint 
contract or relation of principal & agent, an un- 
satisfied judgment against one person for the price 


PART Il. cau zi poe 2.— 
- (@ 


586 i. General rule.}--Three out of 
Six decree-holders sold their share in 
the decree to A., who thereafter made 
an application to the ct. under Code 
of vil Procedure, 8s. 232. This 
application was dismissed on the 

und that A.’s purchase was made 

mt for some of the judgment- 
debtors. In asubsequent suit brought 
by A. & the persons who were said to 
be the real purchasers, it was con- 
tended that a separate suit was barred 
under Code of Civil Procedure, s. 244, 
(ol. o.)i-——Held: A. was not a party 


J.—VOL. XXI. 


to the suit in which the decree was 
passed, nor the representative of an 
such party, & the suit was not barred. 
—HALODHAR SHAHA v. HAROGOBIND 
Das Korpurto (1886), I. L. R. 12 
Calc. 105.—IND. 

586 ii. .}—An auctioneer mis- 
represented to a purchaser certain 
bogus bids as genuine, whereby the 
poe was induced to give an 
nflated price for a farm. Shortly 
aftor the sale the purchaser suspected 
the fraud & refused to complete, 
whereupon the vendor sued him for 
specific performance. The purchaser 
having no proof of the fraud entered 





into a consent settling the action by 
which the price of the farm was 
reduced by £55, & each party bore his 
own costs of the action. The pur- 
chaser subsequently repudiated the 
consent on another ground, but took 
no further aon in regard to the farm, 
He then sued the auctioneer in deceit, 
& the auctioneer admitted the fraudu- 
lent bids :—Held: as the auctioncer 
was ho party to the former action, the 
consent furnished no defence as ards 
him.—-INGRAM v. GILLEN (1910), 44 
I. L. TT: 103.—IR. 

586 iii. ———-. ~Creditors having been 
assoilzied from an action at the 


Q 
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of goods sold is not a bar to a subsequent action 
against another person for the price of the same 
oods.—Isaacs & SONS v. SALBSTEIN, [1916] 2 

.B.189; 85 L. J. K. B. 1433; 114 L. T. 924; 

32 T. L. R. 370; 60 Sol. Jo. 444, C. A. 
Where joint contract.|—See Sect. 3, sub- 
sect. 2, C. (b), i., ante. 
where alternative Hability.|—See Sect. 3, 
sub-sect. 2, C. (a), ante. 

587. Judgment on information for being con- 
cerned in unshipping—Subsequent information 
against another.|——One in execution upon a judg- 
ment on an information for being concerned in 
unshipping, etc., is no bar to an information 
against another for the very same thing.—A.-G. 
v. PoppLESTONE (1731), Bunb. 311; 145 E. R. 
684. 

588. Judgment in action for criminal con- 
versation with plaintiff’s wife—Similar action 
against another.|—It is no bar to an action against 
A., for criminal conversation with pltf.’s wife, 
that pitf. had brought another action of the same 
kind against B., & having obtained a verdict & 
judgment, had charged B., in execution, although 
the cause of action in both suits accrued during the 
same period.—GREGSON v. McTAGGArRT (1808), 
1 Camp. 415, N. P. 


Annotation :—Refd. Stocker v. Stocker, Brice & Patterson, 
{1917] P. 264. 


589. Judgment against shipowner for not 
delivering cargo—Action against purchaser of 
cargo.|--Where the master of a ship on a voyage 
from Calcutta to London, laden with indigo, was 
obliged to put into Mauritius from unseaworthineass, 
& there abandoned ship & cargo, which were 
bond fide sold by public auction under the orders 
of the Vice-Admiralty Ct.:—Held: (1) there 
being no pressing necessity for the sale, the master 
could confer no title upon the vendee ; (2) a judg- 
ment in tort against the owner of the vessel for 
not delivering the cargo, pursuant to the bill of 
lading, was no bar to this action; (3) an unavailing 
demand of the proceeds in the Vice-Admiralty, 
did not prevent pltf. from recovering the full 
value of the indigo from deft.—MorRRIs v. HOBIN- 
BON (1824), 3 B. & C. 196; 5 Dow. & Ry. K. B. 
34; 107 EK. R. 706. 

Annotations :—As to (2) Refd. Knight v. Legh (1828), 1 
ice v. Teed, 1900] 








Moo. & P. 528. 4s to (3) Expld. Rice [ 

1Q. B. 54. Refd. Valpy v. Sanders (1848), 5 C. B. 886; 

Brinsmead v. Harrison (1871), L. R.6C. P. 584. Generally, 

Mentd. Cammell v. Sewell (1860), 6 Jur. N. S. 918. 

590. Judgment against former owner of pre- 
mises for paving expenses—Action for same 
expenses against tenant to succeeding owner.]— 
Metropolis Management Amdt. Act, 1862 (c. 102), 
ss. 77 & 96, make certain paving expenses recover- 
able by the vestry of action from the present or 
any future owner of premises, or from any person 
who then or thereafter occupies the premises. 
The vestry had recovered a judgment against a 
former owner of certain premises in respect of such 
expenses, which remained unsatisfied :— Held: 
such judgment was no bar to a subsequent action 
for the same expenses against deft., who occupied 


instance of the trustec under a dis- 
position omnium m 

penses :—-Held: this did not bar an 
action against them by the agent to 
whom the expenses were incurred, & 
whe was not a party tothe former 
action.—LAIDLAW __v. LAC 
(1843), 15 Sc. Jur. 484.—SCOT, paroten of 
Pp. Judgment on claim for several 

2 Pe olaim by an iodivide 
to a several fishery in non-tidal waters 











— 


which a ju 
an estoppel is 


citing 


is not a question of public interest on 
ent which does not work 
admissible against 


cee dismissing petition for 
itioner’s eine 
At the hearing of a petition tce dis. 
solution of marriage 


ESTOPPEL. 


the premises as tenant to a succeeding owner.— 

BERMONDSEY VEstTRY v. RamMsEy (1871), L. R. 6 

O. P. 247; 40 L. J. O. P. 206; 24 L. T. 429; 35 

J.P. 567; 19 W. R. 774. 

Annotations :—Refd. Plumstead District Board of Works 
v. Planet Bl 


. Soc. (1873), 27 L. T. 656. Mentd. Egg 
v. Blayney (1888), 59 L. T. 65. 


591. Recovery of penalty against printer & 
publisher — Iegal advertisement — Action for 
penalty against others In respect of same advertise- 
ment.]—Pitf. having already recovered judgment 
against the printer & publisher was estopped from 
suing defts—Nutr v. Son Synpicats, Lt. 
(1902), 19 T. L. R. 27. 

592. Order for restitution of plaintiff’s goods— 
Application by police & not by plaintiff—Action 
of detinue against pawnbroker.|}—Pltfs., a firm of 
jewellers, employed a traveller for the disposal 
of their goods, some of which he pawned. Upon 
his conviction for larceny before a ct. of summary 
jurisdiction, an order was made by the justices, 
not upon pitfs.’ application, under Pawnbrokers 
Act, 1872 (c. 93), s. 80, for the restitution of the 
goods to pltfs. upon the payment by them to the 
pawnbroker of the amount advanced on the goods. 
Pitfs. did not take advantage of this order, but 
brought an action of detinue against the pawn- 
broker for the return of the goods :—Held: they 
were not estopped by the order of the justices from 
so doing.— LEICESTER & Co. v. CHERRYMAN, [1907} 
2K.B.101; 76L. J. K. B. 678; 96 L. T. 784; 71 
J.P. 301; 23 T. L. R. 444; 51 Sol. Jo. 429, D. C. 

593. Judgment against purchaser for price of 
goods—Action against forwarding agent for negli- 
gence & breach of duty—Instructions to forwarding 
agents not to deliver goods.|—-Goods were delivered 
by the owners to forwarding agents to be carried 
by sea to Hull & thence forwarded to a customer in 
Manchester. When the goods arrived at Hull the 
owners instructed the forwarding agents not to 
deliver to the customer, but the goods were never- 
theless delivered to him. The owners thereupon 
invoiced the goods to the customer & sued hi 
& recovered judgment for the price of goods sold 
& delivered, & then, failing to get satisfaction, took 
proceedings in bkpcy. against him :—Held: they 
could not afterwards sue the forwarding agents 
for negligence & breach of duty.—VERSCHURES 
CREAMERIES v. HULL & NETHERLANDS S.S. Oo., 
[1921] 2 K. B. 608; 91 L. J. K. B. 39; 125 L. T. 
165, O. A. 


D. To What Proceedings Applicable. 


Bankruptcy proceedings.|—See BANKRUPTCY» 
Vol. IV., pp. 182, 133, 155, Nos. 1207-1211, 1218, 
1457, 1458. 

Matrimonial causes.|—-See HUSBAND & WIFR. 

Offences against tary law.|— See Part III., 
Sect. 1, sub-sect. 4, post. 


E. Convictions and Orders in Criminal and 
Quasi-Criminal Proceedings. 
Autrefois acquit & autrefois convict.}—See, 
generally, CRIMINAL Law, Vol. XIV., pp. 338-348. 
594. Summons for assault—Dismissal—Subse- 
quent action for same assault.]|—A party having 


in a previous suit inatituted by petr. 
in which another party had been aited 
as co-resp., the petition had been dis- 
Toissed in consequence of alleged mis- 
conduct on pect part :—. . the 
ct. should not take cognisance of what 
might have been alleged at the former 
rial, & the judgment given on that 
occasion was no bar to the granting 
of a decree. BANNISTER v. BANNISTER 
(1893), 12 N. Z L. R. 35 


le 


6-—On ground 
uct—Subsequent 


etition for 
appeared that 


Part IJ.—Estopre, py Matrer or REcorp. 


been summoned before two Ud paar under Offences 
Against the Person Act, 1828 (c. 81), s. 27, for an 
assault, & having appeared & pleaded not guilty, 
complainant declined to proceed, stating that he 
meant to bring an action. The justices thereupon 
dismissed the complaint, & gave deft. a certificate 
as follows: ‘‘ We deemed the offence not proved, 
inasmuch as complainant did not offer any evidence 
in support of the information ; & have accordingly 
dismissed the complaint ”’ :—Held: what passed 
before the justices constituted a ‘‘ hearing ’’ within 
sect. 27; & the certificate was a complete bar to an 
action for the same assault, under sect. 28.— 
TUNNICLIFFE v. TEDD (1848), 5 C. B. 553; 17 
L. J. M. ©. 67; 10 L. T. O. 8S. 347; 12 J. P. 249; 
136 E. R. 995. 

Anaciatons :—Consd. Reed v. Nutt (1890), Phe Q. B. D. 669. 

vaug hton v. Bradshaw hegre . BLN. S. 103; 
aed v. Laxton (1862), 2B. &S 3. 

505. j_Where | @ summons for 
an assault is dismissed by the magistrate on one of 
the grounds mentioned in Offences Against the 
Person Act, 1828 (c. 31), 8. 27, the granting the 
certificate mentioned in that sect. is not dis- 
cretionary, or a judicial act, but is ministerial 
only; & the certificate will be a valid bar to an 
action for*the assault under s. 28, although not 
applied for when the summons was heard, & not 
drawn up till after the parties had left the ct.— 
Hancock v. SomES (1859), 1 HK. & EK. 795; 28 
L. J. M. C.196; 33 L. T. 0. 8.105; 23 J. P. 662 ; 
5 Jur. N.S. 983; 7 W. R. 422; 8 Cox, CU. C. 172 ; 
120 i. R. 1108. 

Annotation :—Mentd. Costar v. 

E. & H. 802. 


596. -|—Pitf. laid an informa- 
tion against deft. under Offences Against the Person 
Act, 1828 (c. 31), & took out & served a summons 
requiring him to appear before the justices at 
petty sessions. Afterwards, & before the day of 
hearing, pltf. gave notice both to deft. not to 
attend & to the magistrate’s clerk that he had with- 
drawn the summons. Notwithstanding this, deft. 
appeared at the petty sessions in obedience to the 
summons & requested that pltf. might be called 
to support his complaint. Pltf. was called but 
did not appear; whereupon deft. applied to the 
justices for a certificate of dismissal under sect. 27 
of above Act, which provides that ‘‘ if the justices 
on the hearing of any case of assault shall deem 
the offence not proven, or the assault to have 
been justified, or so trifling as not to merit 
punishment, they shall forthwith make out a 
certificate stating such dismissal, & shall deliver 
it to deft.’’ The justices gave a certificate reciting 
the circumstances & stating that they dismissed 
the complaint :—Held: the certificate operated 
as a bar to pltf.’s right of action for the same assault 











Hotherington (1859), 1 
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598 i. Summons for pec ad ig 
tion—Subs ame assault. 


has been 
is not bound to 
unless the case 


dismissal under 11 & 12 Vict. c. 43 
ranted. The magistrate 
rant such certificate 
1as been decided on 
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under above statute.—-VAUGHTON v. BRADSHAW 
ee): 9C. B.N. 8. 103; 7 Jur. N.S. 468; 142 

KR. R. 40; sub nom. BRADSHAW v. VAUGHTON, 
30 I. J. ren P.93; 3L. T. 373; 25 J. P. 102; 9 


W. R. 120. 
Annotations :—Consd. Masper v. pron aie) 45L.5.Q. B. 


203; Reod wv. ned. Mies ), 24Q.B.D.6 

597. No hearing of ‘summons on 
merits.|—-REED v. Nutt, No. 683, post. 

598. Conviction — Subsequent action for 
same assault.]—Deft. was convicted on indictment 
of unlawfully wounding pltf., & was thereupon 
sentenced to be imprisoned, & also to pay a 
sum of money to pltf., the then prosecutor of 
the indictment, for his reasonable & necessary 
costs of the prosecution, & a moderate allowance 
for his loss of time, under Offences Against the 
Person Act, 1861 (c. 100), ss. 74 & 76 :—Held: 
this was no bar to a subsequent action in which 
pltf. sued deft. for damages for bodily suffering, 
permanent injury, & medical expenses, incurred 
through the same assault.—LOWE v. HORWARTI 
(1865), 138 L. T. 297; 29 J. P. 792. 

509° a ——.] — Offences Against the 
Person Act, 1861 (c. 100), s. 45, renders a con- 
viction before two justices of an assault, & payment 
of the fine imposed by them, a release ‘ from all 
further or other proceedings, civil or criminal, for 
the same cause.”’ :-—Held : these words included all 
proceedings against deft. arising out of the same 
assault, whether taken by prosecutor or by any 
other person consequentially aggrieved thereby.— 
MASPER v. Brown (1876), 1 C. P. D. 97; 45 
L. J. Q. B. 203; 34 L. T. 254; 40 J. P. 2653; 24 
W. R. 369. 


Annotations :—Folld. Holden v. King (1876), a ge J. Q. B. 
75. Refd. Dyer v. Munday (1895), 72 L. T. 4 


600. For common nase ult Subbes 
quent action for damages for aggravated assault.]— 
Deft. was summoned before justices for assaulting 
& beating pitf.’s wife, & was duly convicted & 
punished. fPitf. subsequently brought an action 
against deft., claiming damages for an aggravated 
assault on his wife :—Held: the action was barred 
by Offences Against the Person Act, 1861 (c. 100), 
s. 45, as the justices could deal, & must be taken 
to have dealt with the case, not only under sect. 42 
of the Act, but also under sect. 43 which refers to 
aggravated assaults.—HOLDEN v. KInG (1876), 46 
L. J. Q. B. 75; 35 L. T. 479; 41 J. P. 25; 25 
W. AR. 62. 

Annotations :—Refd. Crocker v. Raymond pee) . ‘e L. R. 
181, Moentd. Dyer v. Munday (1895), 72 L. T 

601. Refusal of justices to order be ment of 
money—Under order made under Poor Law Pay- 
ment of Debts Act, 1859 (c. 49)—-Subsequent pro- 
ceedings to enforce order.]—Sect. 6 of above Act 
is retrospective in its operation. The guardians 




















s. 77 (17), a a certificate of epee 
shoul be rodu 


for 

—An order of justices ‘Chat Gott. shoul 
enter into a recognisance to keep the 
peace towards complainant on a@ com- 
plaint of an assault is not a bar in a 
oivil action by the complainant as 
pitf. for damages for the same assault. 
Se Aa eae v. FITZPATRIOK (1914), 48 
I. L. T. Jo. 305.—IR. 

598 i —~ ——-, + -WIls 
BENNETT Pa ea 6 F. (Ct. of Besa, 5) 
269; i é te .L. KR. 216; 118. L. 


gage eie 
tale Nasal of foe mats 
€ gr bn &® summ 
the Fe eiicate dismiss the 
fal bday & mark the summons 
* that is a bar to further 
Birnie for the same offence not 
withstanding that no certificate of 





case, are 


its merits, but the dismissal of a case 
on a point of law deciding that deft. 
has in law committed no offence, is 
an adjudication on the merits & not 
in the nature of a nonsuit.—LENTHALL 
v, arte ley a 16 N.S. W.L. R 
22; 11 N. W. N. 118.—AUS, 


3. jJ—Upon the hearing 
before a ct. of f patty sessions of a com- 
plaint, complainant failed to appear, 
whereupon the complaint was dis- 








ed. Subsequent! complainant 
brought an action against deft. for the 
same subject-matter :—. : there 


being no adjudication upon the merits, 
it was necessary, in order to constitute 
the dismissal of the complaint a bar 
to the orton under Justices Act, 1890, 


—~FOREMAN 
aoe (1897), 23 V. L. R. 501.— 





t. ——.J— The magistrate 
after hear & case under Deserted 
Wives & Children Act, endorsed the 
papers “no order made ” :—Held ; 


making no order was equivalent to 
e dismissal, & though no certificate 
was given, complainant could not 
eget saroores. for ee same SEL 
com —Ex OOMEY 

18. RN. 3S, W.24-—-AUS, nee 


Withdrawal of first information 


Whether bar to second information 
—Licensing offence.]— A licensed 
publican was o under Liquor 


Aot, s. 57, with allowing liquor to be 
consumed by Y. on his premises on 
aunday. The information was with- 
drawn & another laid charging him 


Q2. 
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. 8.—Effect of res judicata: Sub-sect. 2, E. 
Sect. 4: Sub-sect. 1.] 


of the London Union made an order on one of the 
parishes comprised therein for payment of a sum 
which included a balance due from the parish at 
the preceding half-year, which balance was made 
up of the accumulated balances of several successive 
years :—Held; (1) the order was rendered invalid 
by above sect.; (2) a refusal of justices to order 

ayment of money under such an order was no 
har to future proceedings to enforce it; (3) such 
refusal was a ground of appeal to one of the superior 
cts. under Summary Jurisdiction Act, 1857 
(c. 43).—LONDON UNION GUARDIANS v. ACOCKS 
(1860), 8 C. B. N. S. 760; 24 J. P. 502; 8 W. R. 


608; 141 E.R. 1364. 

Annotations :—As to (1) Refd. Saul v. Wigton R. 8S. A. & 
Bowness-on-Solway Churchwardens & Oversoers (1886), 
56 L. I. 438; Caistor Union Grdns. v. North Kelse 
Overseers (1890), 59 L. J. M. C. 102. As to (3) Refd. 
Townsend vt. Read (1861), 10 C. B. N. S. 308. 


602. Application under Metropolitan Police 
Courts Act, 1839 (c. 71) for delivery up of goods— 
Refusal of order—Subsequent action for trover.]|— 
A person who has applied to a magistrate within 
Metropolitan Police District for an order under 
sect. 40 of above Act, for the delivery up of goods 
not exceeding £15 in value, which order is, after 
inquiry, refused, is not precluded, by having taken 
these proceedings, from bringing an action of 
trover for the goods.—DOVER v. CHILD (1876), 
1 Ex. D. 172; 45 7. J. Q. B. 462; 34 L. T. 737; 
40 J. P. 296; 24 W. R. 537. 


Annotations :—Refd. Leicester v. Cherryman (1907), 
.7T. 784. Mentd. R. v. Slade (1888), 21 Q. B. D. 433 


603. ——— Order made—Subsequent action for 
damages for detention.|—A mazgistrate’s order, 
under sect. 40 of above Act, for the delivery of 
goods detained is no bar to an action for special 
damage arising out of the same detention.— 
MIDLAND Ry. Co. v. Martin & Co., [1893] 2 
Q. B.172; 62 L. J. Q. B. 517; 69 L. T. 353; 58 
J.P. 39; 17 Cox, C. C. 687; 5 R. 4893 sub nom. 
MARTIN & Co. v. MIDLAND Ry. Co., 9 T. L. R. 
514, D.C. 


Annotations :—Refd. Leicester v. 


96 


Cherryman (1907), 76 
lL. J. K. B. 678; Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, (1918] 1 K. B. 180. 


604. Award of compensation by magistrate 
under Metropolitan Hackney Carriages Act, 1843 
(c. 86)—-Against driver of vehicle for furious driving 
-—Subsequent action for damages against driver’s 
employers.|—An award of compensation by a 
magistrate against the driver of a hackney or 
metropolitan stage carriage upon an information 
for furious driving under sect. 28 of above Act, is 


under sect. 64 (3) with being the 
licensee of premises on which Y. was 
found when they should not be open 
for the sale of liquors. The evidence 
given on the second charge was the 
game on which the firat was founded :— 
it the withdrawal of the first 
information was no bar to the con- 
viction of appct. on the second, & 
the evidence necessary to support the 
conviction on the second charge would 
not have been suflicient to procure a 
conviction on the first.—Kz p. MEERS 
(1913), 13 8. R. N.S. W. 453; 30 
N. 8S. W. W. N. 111.—AUS. 


case, &, 


was res judicata 


b. —— 





A Desertion.}—A com- 
laint was made by a wife ainst 
er husband for leaving her without 

means of support. At the close of 

complainant’s case application for 

a dismissal was made, on the ground 

that there was no evidence that 

complainant was left without means 
of SUD DOr: & the magistrate refused 
to make any order on the complaint. 

A second complaint was made by com- 


caw lnnan 


lainant, charging hor husband with 
eaving her without means of support, 
on a day subsequent to the hear of 
the first complaint. 
on before another magistrate. His 
attention was directed to the previous 
; by consent, he read the 
depositions & record in tho case, & 
he declined to hear the seéond com- 
plaint on the ground that the matter 


should be remitted to the magistrate, 
with a direction to hear & determine.— 
KR. v. BRISBANE POLICE MAGISTRATE, 
Ae JEFFS, [1915] St. R. Qd. 69. 


°..—— ——- ——.}—The rule of 
res judicata does not apply to a sub- 
sequent application by a wife against 
her husband for a maintenance order, 
a previous 2Pplication having been 


[1920] V. L. R. 439.—-AUS. 
ad. Action for damages—Acquittal for 
me offence—Whether bar to peers 


ESTOPPEL. 


a bar to a subsequent action against such driver’s 
employers by the party injured in respect of his 
injuries. If the party injured accepts such com- 
pensation he is barred from further proceedings 
even where he did not lay the information or, in 
the first instance, request the magistrate to award 
compensation.—WRIGHT v. LONDON GENERAL 
OmniBus Co. (1877), 2 Q. B. D. 271; 46L. J. Q. B. 
429; 36 L. T. 590; 41 J.P. 486; 25 W. R. 647. 

Annotations :—Distd. Vallance v. Falle (1884), 53 L. J. Q. B. 

459. Folld. Birmingham Corpn. v. Allsopp (1918), 88 

L. J. K. B. 549. 

605. Dismissal of summons for exposing food 
unfit for human food—Subsequent summons for 
same offence.|—B. was charged with exposing on 
his premises certain meat unfit for human food, 
& the summons was dismissed on proof that he 
was not aware of the meat being there, as what 
occurred was done during his absence. <A second 
summons charging the same facts, & offence, was 
heard, & B. was convicted, though he produced 
a certificate of dismissal of the previous summons: 
—Held: as B. might have been convicted of the 
same offence under the first summons, the second 
charge & conviction were bad, & conviction quashed 
Secon ens ye v. Buount (1879), 43 J. P. 383, 


606. Acquittal on charge of night poaching— 
Subsequent summons for same offence.|—-L. was 
charged with night poaching under Night Poaching 
Act, 1828 (c. 69), &, in the course of cross-examina- 
tion of prosecutor’s witnesses, the justices con- 
sidered he had been illegally arrested, & discharged 
him. lL. was again summoned for the same offence 
on the same facts, when the justices held that 
they had no jurisdiction, as the former discharge 
was res judicata :—Held: the justices were right, 
& moreover that they had heard the case on the 
second occasion also.—R. v. BRAKENRIDGE (1884), 
48 J. P. 2938, D.C. 

607. Acquittal on charge of trespassing in 
pursuit of game—Subsequent charge of using dog 
for taking game without licence.|—-On Mar. 5, 
B. was charged under Game Act, 1831 (c. 32), s. 30, 
with trespass in pursuit of game, but acquitted 
for want of corroboration of a witness. On 
May 14, B. was charged under sect. 23, with 
unlawfully using a dog for taking game, he having 
no licence. The facts were precisely the same, 
but on second occasion the witness was corro- 
borated, & the justices were satisfied, but B. was 
discharged on the ground of res judicata :—Held: 
the justices were wrong, & there was no res judicata, 
as the offences were not inconsistent.—BoOLLARD 
v. SPRING (1887), 51 J. P. 501, D.C. 


—Plitfs. trustees of a common, pro- 
socuted deft. for rescue of horses seized 
for the purpose of being impounded. 
The complaint was dismissed. Pltfs. 
then brought an action for rescue & 
trespass :—-Held: the cause of action 
was res judicata.— BARCLAY v. WHYTE 
TR none (1882), 3 N.S. W. L. R. 119. 


The case came 


e : -J—A workman 
i—Held: tho case having taken procecdings under 
Masters & Servants Act, 1895, in a 


police ct. against the agent of his 
alleged employer for wages claimed to 
be due to him by the employer, & 
having failed, thereupon sued the 
employer for a sum which it appeared 
Dy ave fons was the same sum 
which he had claimed in the police 
ct. :—Held: the claim was res judicata. 
—SovuTH BRITISH FirE & MARINE 
INSURANCE Oo. v. AOCKHOONZADA 
(1909), 11 W. A. L. R. 47.—AUS. 


; A proceed: 
ing under Masters & ervanta 


Part lI.—EsroprpEt BY Marrer or ReEcorpD. 


608. Refusal to order restitution of stolen goods 
under Pawnbroker’s Act, 1872 (c. 93)—Subsequent 
application against pawnbroker under Metropolitan 
Police Courts Act, 1839 (c. 71).]—The refusal of 
the ct., before which a thicf has been convicted, 
to make an order for restitution of pawned stolen 
goods under sect. 30 of 1872 Act, is no bar to the 
exercise in the metropolis of the summary juris- 
diction under sect. 40 of 1839 Act.—Ez p. DAVISON 


(1896), 60 J. P. 808; 138 T. L. R. 93, D. C. 


Annotation :—Refd. Leicester v. Chorryman (1907), 
L. T. 784, 


609. Dismissal of summons under Public Health 
(Building in Streets) Act, 1888 (c. 52)—Subsequent 
summons on same facts—First summons dismissed 
because justices equally divided.|—R. v. HastTines 
JJ., Kz p. KInNN1s (1897), 61 J. P. Jo. 740, D. C. ; 
subsequent proceedings, sud nom. KINNIS v. GRAVES 
(1898), 67 L. J. Q. B. 5838, D.C. 

610. .|—A. was summoned for 
an offence, under sect. 3 of above Act, in building 
a house, the front wall of which projected beyond 
the building line. At the hearing the justices were 
equally divided in opinion, & on the advice of 
their clerk the chairman dismissed the information. 
A second information was subsequently laid in 
precisely the same tcrms, save that the period for 
which penalties were claimed was different from 
that in the first. The justices convicted :—Held: 
(1) the dismissal of the first information was a 
good disinissal, although the justices were equally 
divided; (2) such dismissal decided that the 
erection of the house was not an offence under 
sect. 3, & the continuing of that erection could 
therefore not be an offence.—KINNIS v. GRAVES 
(1898), 67 L. J. Q. B. 583; 78 L. T. 502; 46 W. R. 
480; 42 Sol. Jo. 512; 19 Cox, C. C. 42, D. C.; 
previous procecdings, sub nom. KR. v. HASTINGS JJ., 
Lx p. IKINNIS (1897), 61 J. P. Jo. 740, D. C. 


Annotation :—Gencrally, Mentd. Bagg v. Colquhoun, [1904] 
1K. 3B. 554. 


611. First summons dismissed on 
technical objection.)—An urban district council 
served a summons on J. under sect. 3 of above Act. 
No previous notice had been given to J. by the 
urban authority as required by the section, & the 
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Ordinance, before a magistrate, to 
recover damages for the wrongful 


for assault & illegal arrest alleging that 
the railway constables who made the 
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stipendiary magistrate dismissed the summons 
upon the ground that it was defective in that 
no offence to which a penalty was attached was 
set out. Notice was then served on J., & a second 
summons taken out, under which the magistrate 
convicted. J. appealed upon the plea that, as the 
first summons had been dismissed, the matter was 
res judicata :—Held: as the matter had not been 
decided at all on the first summons, it was not res 
judicata, & therefore the magistrate was entitled 
to convict. JENKINS v. MERTHYR TypviIL URBAN 
District Councit (1899), 80 L. T. 600, D. C. 

612. Dismissal of summons for deviating from 
building plan—-Subsequent summons for similar 
deviations.|—Resp., the ownerof a building estate, 
deposited a specimen plan in accordance with the 
byelaws of certain types of houses intended to be 
erected. Subsequently resp. was summoned for 
deviating from such plan in regard to one of the 
houses in four respects. ‘The justices dismissed 
the summons on the ground that these were not 
substantial deviations from the plan deposited 
by resp. Subsequently resp. was summoned for 
deviation from the deposited specimen plan in 
regard to two other houses in the same row, on 
the ground as found by the justices of similar 
deviations. The justices dismissed the summons 
on the ground that the matter was res judicata :— 
Held: the justices were bound to hear the summons 
on its merits, & the matter was not res judicata.— 
BALBY-WITH-HEXTHORPE DISTRICT COUNCIL U. 
MILLARD (1903), 68 J. P. 81; 2 L. G. R. 330, D.C. 

Affiliation summons—Several applications.]— 
Sce Bastarpy, Vol. III., pp. 389, 390, 398-400, 
Nos. 275, 281-288, 331-335. 

Issue of several summonses.|—Sce Bas- 

oo Vol. III., pp. 391, 392, 401, Nos. 293-298, 
347. 


Srcr. 4.——-MATTERS PRECLUDING ESTOPPEL. 
SuB-sgEcT. 1.—FRAUD OR COLLUSION. 


613. General rule.]|—SryLe v. MARTIN, No. 3ol, 
ante. 


real consideration for it being the 
withdrawal of the claim itself, irre- 


dismissal of plitf. from the service of 
deft., having been dismissed by the 
inayistrate, pltf. sought to recover 
damages for the same dismissal :-— 
Held: deft. was entitled to succeed 
upon the defence of res judicata.— 
YHEKALUK v. WEBSTER (1912), 21 
W.L. R. 159; 7 D. L. R. 866.—CAN. 
g. —-,J—Whero a 
inagistrate has disinissed a complaint 
made under Impounding Act, 1908, 
ss. 9 & 10, asking for damages for 
jilegal iinpounding of cattle the person 
complaining is pave rnd: on the ground 
of res judicata, om suing civilly 
for such damages.—BANKS v. WILSON 
(1910), 29 N. Z. L. R. 832.—N.Z. 


h. Summons for impounding sheep 
~-Conviction—Subsequent action for 
damages.J)—Justices convicted P. on 
a® summons by C. for having im- 
pounded C.’s sheep in a peone which 
was not tho nearest pound to the place 
where the sheep were found tres- 
p :—Held: tho conviction was 
not a bar to a civil action for injury 
which tho sheep sustained in being 
driven to a more distant pound.— 
bya v. PARES (1913), 47 I. L. T. 88. 





k, Summons for breach of peace— 
Conviction—Sub ent action by de- 
Sendant for assault & illegal arrest.}— 
A person who had been convicted on 
@ Summary complaint of breach of the 
peace brought an action of damagos 


urrest had, in doing so, assaulted him 
& further, that they had acted illegally 
& opprossively in arresting him they 
having no warrant to arrest him, & 
he being a cabman whose namo & 
number they could have taken :— 
iicld: the conviction did not bar 
pursucr from proceeding with the 
action.—Woop v. NoRTH BRITISH Ky. 
Co. (1899), 1 F. (Ct. of Sess.) 562; 36 
Sc. L. KR. 407; 68S. L. T. 323.—SCOT. 

1. Summons for wages—Acquittal— 
Subsequent action for wage.}—Where 
criminal proceedings for recovery of 
wages by a servant against his master 
had been dismissed on the ground that 
the master had been furnished with 
no statement of account, & the 
servant thereafter had instituted an 
action for the recovery of tho samo 
wages :—IIcld: a plea of res judicata 
was bad.—ScCHLAPILIS v. MISSEWITZ 
(19004), I. S. 174.—-S. AF, 


PART II. SECT. 4, SUB-SECT. 1. 


613 i. General rule.J—As between 
yarties to the judgment, plea of res 
Fudivata is not conclusive in a case of 
fraud properly alleged &, if necessary, 
Ua hea PIERS v. RR. (1896), 

e Cc. R. 388,—CAN. 

618 ii. 
compromised, 





.J—When a claim is once 

anew contract entered 
into, the promiser is estopped from 
pleading illegality or absence of con- 
sideration for the now contract, the 


spective of the possibility of ite being 
prosecuted to a successful issue. The 
new contract can only be questioned 
on the ground of fraud, such as want 
of good faith in making the claim 
compromised.—VARAJLAL SHIVLAL v. 
DsuE VARAJLAL (1875), 12 Bom. 


613 iii. .}—Where a decree has 
been obtained by the fraud & collusion 
of both the parties to the suit, it is bind- 
ing upon the parties. It is also binding 
upon the privies of the parties, except 
prove, where the collusive fraud 

as been on a provision of the law 
enacted for the benefit of such privies. 
But persons ropresented by, but not 
claiming through, the parties to tho 
suit may, in any subsequent proceeding, 
whether as 2 tf. or deft., treat the 
previous judgment so obtained by 
fraud & collusion as a mere nullity, 
provided the fraud & collusion bo 
clearly cstablished. The same rulo 
applics with regard to strangers whero 
the previous judgment is a judgment 
ww rem,—-AHMEDBHOY HUBIBHOY 1. 
VULLEEBHOY CASSUMBHOY (1882), 
I. L. RR. 6 Bom. 703.—IND. 


property to B., who instituted a suit on 
is mtge. & obtained a decree therein. 
Subsequently to such decree, A. sold 
the property to a third party, C. B. 
soe attempted to execute his decreo 
against the proporty in the hands of C. 
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Sect, 4. M atters precluding estoppel: Sub-sccts. 1, 
2&3] 


——.]—On suggestion of a gross fraud, 
the ct. will, upon an original bill, overrule a plea 
of a decree, & a report made & confirmed thereon, 
if the suggestion of fraud be not denied.—Loyp v. 
MANSELL (1722), 2 P. Wms. 73; 24 HE. R. 645, 
L.C 


Annotations :—Consd. Manaton wv. Molesworth, Wortley 
v. Molesworth (1751), 1 Eden, 19. - Palmer v. 
Mure (1773), 2 Dick. 489; Henderson v. Cook (1858), 
4 Drew. 306. 


615. Judgment obtained by collusion.]— 
KINGSTON’S (DUCHESS) CASE, No. 213, ante. 

16. -|—(1) Though t Ct. of Ch. 
cannot review or correct a decree of the Ct. of 
Exch., yet where such decree has been obtained 
collusively & fraudulently, a party whose interests 
are affected by it, may raise, in the Ct. of Ch., 
cither as actor or defender, a question as to its 
validity. 

(2) Where sales of estates had fraudulently 
taken place under decrees of the Ct. of Exch. in 
Ireland, obtained by collusion between the tenant 
for life, mtgee., the person in whose favour a 
charge had been created, & the purchaser, & where 
the interests of the tenant in remainder had not 
been protected in such suits, the Ct. of Oh. in 
Ireland, on his coming into possession, granted him 
relief on a bill filed to redeem. That decree was 
affirmed by the Lords. The fraudulent sales had 
been made by the first tenant for life ; his son died 
in his lifetime; the tenancy for life continued to 
exist for above 35 years after these fraudulent 
sales. On the tenant in remainder becoming 
entitled, he filed a bill to redeem :—Held: he was 
not barred by the lapse of time.—BANDON (EARL) 
v. BECHER (1835), 3 Cl. & Fin. 479; 9 Bli. N.S. 
532; 6 BE. R. 1517, H. L. 


Annotations :-—.As to (1) Refd. R. v. Saddlers’ Co. 
ae L. Cas. 404; Ellis v. M‘Henry (1871), L. R. 


617. ———.]—(1) Where a judgment has 
been obtained by fraud, & more especially by the 
collusion of both parties, such judgment, although 
confirmed by the House of Lords, may, even in an 
inferior tribunal, be treated at a nullity. 

(2) But the allegations of fraud & collusion 
must be specific, pointed, & relevant; otherwise 
they cannot be admitted to proof. 


the latter instituted o suit against A. 
& 3B. for the purpose of having it 
declared that the property was not 
liable to satisfy the decree because the 
mtge. transaction was a fraudulent 
one & the decree had been obtained 











1863)» 
Cc. P. 











collateral heirs :—Held: 
was otherwise competent to entertain 
the suit had jurisdiction, on the finding 
that it had been obtained by means to 
of fraud, to treat the previous decree 
as a nullity, & pltfs. were not pre- 


ESTOPPEL. 


(3) To set aside a judgment had by fraud, the 
roper course, when such judgment has been con- 
hrmed by the House of Lords, is to apply to the 
House for direction. Hence it is wrong to ask the 
ct. below, upon proof of the fraud or collusion, to 
set aside a judgment confirmed by the House. 

(4) Qu.: whether the House in such a case can 
direct an issue.—SHEDDEN v. PATRICK (1854), 
23 L. T. O. S. 194; 1 ree 535, H. L. 
Annotations :—As to (1) Refd. Shedden v. Patrick cune0): 

2 Sw. & Tr. 170; R. v. Saddilers’ Co. (1863), 10 H. L. Cas. 

404. Generally, Mentd. Re Wright's Trust (1856), 2 

K. & J. 595; Hdwards v. Kilkenny & G. 8S. & W. Me 

(1857), 2 OC. B. N. S. 3973 Shedden v. Patrick & A.-G. 

(1869), L. R. 1 Sc. & Div. 470; Re Goodman's Trusts 


1881), 17 Ch. D. 266; Re Grove, Vancher v. ‘Treasury 
olicitor (1888), 40 Ch. D. 216. 


618. -|—So much does the law of England 
abhor fraud that even the maxim that you can 
never aver against the record is not allowed to 
prevail if fraud can be shown (PoLLock, C.B.).— 
ltoaERS v. HapLeY (1863), 2 H. & C. 227; 32 
L. J. Ex. 241; 9 L. T. 292; 9 Jur. N.S. 898; 11 
W. R. 1074; 159 E.R. Ot. 


Annotations :—Mentd. Bolckow v. 
Cc. B. N.S 





Seymour (1864), 17 
F . 8S. 106; Kompson v. Boyle (1865), 3H. & C. 
763; Clever v. Kirkman (1875), 33 L. T. 672. 

619. Judgment in action in which party 
both plaintiff & defendant.|—-Defts. pleaded in bar 
to an action to recover a penalty for breach of 
21 Geo. 3, c. 49, a judgment in favour of a third 
party for the same penalty. That judgment was 
obtained in an action which was commenced in the 
name of R., with his consent, while pltf.’s action 
was pending, & was carried through to judgment 
by the intervention of a solr. employed by defts. & 
without the interference of R.: it was commenced 
for the protection of defts. from any action brought 
or to be brought in respect of the penalty claimed 
in it; & also for the purpose of taking the Home 
Secretary’s opinion whether he would remit the 
penalty :—Held: the judgment recovered was no 
bar to an action for the same offence by a difterent 
plitf., on the grounds that the judgmert had been 
recovered in an action in which present defts. 
were, in truth, both pltfs. & defts., & that the 
judgment had been obtained by covin & collusion. 
—GIRDLESTONE v. BRIGHTON AQUARIUM CoO. 
(1879), 4 Ex. D. 107; 48 L. J. Q. B. 373; 40 
L. T. 473; 43 J. P. 428; 27 W. R. 523, C. A, 


Annotations :—Consd. Forbes v. Samuel, (1913) 3 K. B. 
706. Mentd. Todd v. Robinson (1884), 50 bb. T 298. 


a ct. which 618 x. -.}~-In the case of & 
contract where both the parties were 
in pari delicto pltf. was not entitled 
estop deft. from showing the 
illegality of his title —SHRIDHAR BAL- 
KRISHNA Uv. BaBAaJI Mua (1914), 











by fraud & collusion. In such suit vented from setti up the plea that I. L. R. 38 Bom. 709.—IND 
B. contended that C., having purchased the previous decree-had been-obtained aie <; 
subsequently to the decree, was by fraud by the fact that the person, 618 xi. -]—A prior judgment can- 


one oe penne by it:—Held: it 

as pertectiy open to C. to prove 

that the decree had been obtained by 

ene = ce a Moox- 
v AIMUNIBBA BIB 

I. L. R. 12 Cale. 156.—IND. aie 


redecessor 
26 All. 272.—IND 





6138 v. -}—A party toa Ace 
is never disabled trom showing that 395.—IND. 
& JU ent or order has been obtained 618 ix. 





Le 8 enycre party by fraud.— 
OHHARAM  ¥. ALID 
I. L. R.19 Bom. 821,-IND> (1°95) 


613 vi. ——.]—BANsI LAL v. DHAP 
(1902), I. L. 1k. 24 All. 242.IND 


618 vii. -]—Where by means of a 
fraud practised on the ct. the owner of 
considerable property, both movable 
& immovable, caused a decree to be 
passed against himself aa deft. in a 
collusive suit upholding a fictitious 

namah, by which it was intended 
to tie up the yecperty in perpetuit for 
the benefit, of the direct descen ants 
of the wagf to tho oxclusion of his 





order to ca 
of such 


decree, 


—EKONDET! 


who practised such fraud, was their 
in title. -— BARKAT-UN- 
Issa v. Fazi Hag (1904), I. L. R. 


613 viii. ——.}—MINALAL SHADIRAM 
v. KHARSETII (1906), I. L. R. 30 Bom. 


-}—When tho decree of 
& ct. has been passed uphold & 
certain transaction between the R 6s 
to a suit, neither pitf. nor deft. will 
be allowed afterwards to say that the 
decrce was the result of a collusive 
arrangement arrived at by them in 
try out a schemo of fraud 
& that it should therefore be treated 
as a nullity, & the state of things, 
which existed previously to the pote 


decree is regarded as a subsist & 
effectual decree so that the 
covered by it is treated as res 


KaMa wv. NUKAMMA 
(1908), I. L. R. 31 Mad. 485.— IND. 


not be upset on a incre general allega- 
tion of fraud or collusion; it must be 
shown how, when, where & in what way 
the fraud was committed.—NANDA 
KuMAR HOWLADAR v. Ram JIBAN 
HowLaDaR (1914), I. L. R. 41 Calc. 
990.—IND. 


m. Mortgage obtained by fraud.J— 
In ejectment pltf. claimed under a 
motge. made by deft. & deft. under a 
deed from pitf., the mtge. having 
been given to secure part of the pur- 
chase-money. Deft. proved a judg- 
ment in an action of covenant brought 
by pltf. against deft. on this mtge. to 
recover the money secured thereby, in 
which deft. pleaded that the mtge. 
had been obtained by fraud, & judg- 


ment was given in his favour on that 

be restore The issue:—Held;: deft. could not set 
up the ju ont as a defence to this 

uestion action not having placed pltf. in state 

. quo by restoring to him possession of 


the Pe ani SN bead Sy ey v. BOILAN 
(187 )» 23 CO. P, 175.—CAN. 


Part IJ.—Estoprret By Matrer or REcoRD. 


Judgments of courts not of record.|—Sce Part 
ITI., Sect. 1, post. 

Foreign judgments.]|—See CoNrFiicr or Laws, 
Vol. XI., pp. 456, 457. 

Action to set aside judgments obtained by fraud.] 
— See JUDGMENTS. 


SUB-SECT. 2.— MISTAKE. 


620. In recitals of judgment.}—Upon a re- 
hearing a party is not bound by untrue recitals, 
inserted by mistake in the former decree.— 
SHEEHY v. MUSKERRY (LORD) (1839), 7 Cl. & Fin. 
1; Macl. & Rob. 493; 7 E. R. 965, H. L. 
Annotations :—Mentd. Sheehy v. Muskerry (1848), 1 H. L. 

Cas. 576; King v. Bird (1909), 100 L. T. 478. 

621. —-_— As to agreement approved by judg- 
ment.|—An agreement was entered into between 
deft. & the trustee of a bkpt. for the purchase of the 
property of the bkpt. at a price which would pay 
the creditors 15s. in the pound, on the condition 
that the bkptcy. should be annulled. The agree- 
ment was accepted by the statutory majority of 
the creditors, but the resolution accepting it 
contained a provision that deft. should enter into 
a bond to secure the purchase-money. The agree- 
ment was approved by the ct.; the order approv- 
ing it contained no reference to the clause with 
respect to the bond. In an action for specific 
performance by the trustee against deft. :——Held : 
(1) the agreement was entered into subject to the 
approval of the ct.; (2) the acceptance of the 
agreement by the creditors was a condition pre- 
cedent to obtaining the approval of the ct. ; (3) the 
agreement accepted by the creditors provided that 
deft. should give a bond; (4) that was the agree- 
ment approved by the ct., & the agreement between 
deft. & the trustees had not been approved by the 
ct., & could not be enforced; (5) deft. was not 
estopped by the order approving the agreement 
from proving that the agreement sought to be 
enforced was not the agreement approved by the 
ct.— Lucas v. MARTIN (1888), 37 Ch. D. 597; 57 
L. J. Ch. 261; 58 L. T. 862; 36 W. R. 627, C. A. 

622. In judgment roli—As to findings of jury.} 
—WANT v. Moss, No. 326, ante. 

Judgments of courts not of record.|—See Part 
III., Sect. 1, post. 

Setting aside Judgments on ground of mistake.]— 
Sce JUDGMENTS. 


PART II. SECT. 4, SUB-SECT. 2. 


n, General = rule.J— Pltt., having 
bought a lot of land from deft., agree 
to pay him $1,000 on a certain day, 
& to give a mtge. on the lot for the 
balance of the purchase-money, deft. 
agreeing to accept in part payment 
of the lattor an assignment of a mtge. 
held by pltf. for $1,600, bearing 6 
per cent. interest, which was to be 
sold to deft. at such a reduction as 
would pay him 8 per cent. 
calculation made as to what this 
reduction would be, pitf. objected 
that it was too great, but deft. replied 
that if it turned out that there had 
been a mistake he would rectify it. 
Deft. then credited pltf. on his mtge. 
with the amount at which the other 
had been taken. It was eubeequonuly 
ascertained that an error had been 
made in the calculation, to the extent 
of some $200. Deft. sued pitf. on 
his mtge. for the balance of the pur- 
chase-money, less the sum for which juris 
he had given him credit, & though omission to fil 
admitting there had been a mistake 
in arriving at that sum, he refused to 
correct it, & pitt. d him in full 
under pressure of the suit, but also 
under protest :—Held: plt 





was sued. 


mesne profits: 


action :—Held : 


. Was en- 


titled to recover back the $200, for 
it could not be considered a payment 
for the recovery of which he was 
estopped by what took place when he 
ARSOADEN v. SHORE (1868), 
17 C. P. 493.—CAN, 


PART II. SECT. 4, SUB-SECT. 38. 


625 i. Judgment of inferior court.}— 
Where, in an action of trespass for 
pulling down fences & 
On a pro. pitf. alleged his title at the 

ime from which he claimed to recover 
& deft., in his state- 
ment of defence, denied that he com- 
mitted any of the wrongs in 
statement of claim 
denied that he was liable in damages 
or otherwise on the alleged causes of 
on these pleadings 
the title to land was expressly brought CAN. 
in question, & the jurisdiction of the 
county ct. ousted, & deft. was not 
estopped from rais 
ction at the trial, because of his 
e an afiidavit & 
pleading was not vexatious, or for the 
mere purpose of exclu 
diction; such an omission ing & 
mere irregularity, for which the plea 
might have been set aside, but not 
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SuB-SECT. 3.—LACK OF JURISDICTION. 


623. General rule.|—The local Ordinances 4 
of 1889 & 11 of 1891, not having the effect of 
erecting the stipendiary magistrate into a tribunal 
competent to decide title :—Held: in an action 
by the Crown to try title, that an order of the 
Supreme Ot. quashing such magistrate’s conviction 
of defts. for trespass on the lands in suit would not 
sustain a plea of res judicata. Such magistrate 
had no jurisdiction to decide an issue of title, & 
the Supreme Ct. sitting in appeal from him could 
not exercise a jurisdiction which he did not 
possess. 

The magistrate is not a ct. of competent juris- 
diction to decide the question of title; & the 
ee Ct., sitting in appeal from him, has still 
only the criminal charge before it to hear & 
determine, & has no greater jurisdiction than the 
magistrate himself (per CuR.). 

In order to establish the plea of res judicata the 
judgment relied on must have been pronounced 
by a ct. having concurrent or exclusive juris- 
diction directly upon the point (per CuR.).— 
A.-G. FOR TRINIDAD & TOBAGO v. ERICHE, [1893] 
A. C. 518; 68 L.J.P.C.6; 69 L. T. 505; 1 R 
440, P. OC. 

Annotation :—Refd. Wakefield Corpn. v. Cooke, [1903] 1K. B. 


624. .]|— Under Revised Statutes of Ontario, 
1897 (c. 224), the personal property of applt. 
railway co. is exempt from assessment (s. 39 (2)), 
while its real estate (s. 2 (9)) includes everything 
affixed to the land, & all machinery or other things 
so fixed to any building as to form in law part 
of the realty :—Held: a decision between the 
same parties by the Ct. of Revision, established 
under sect. 62 of above Act, & of the cts. in appeal 
therefrom, to the effect that the electric cars were 
assessable, was not res judicata. By sect. 68 the 
jurisdiction of those cts. is confined to the amount 
of assessment, & does not extent to validate an 
assessment unauthorised by the statute. 

The order of the Ct. of Appeal of June 28, 1902, 
was not the decision of a ct. having competent 
jurisdiction to decide the question in issue in this 
action, & it cannot be pleaded as an estoppel (per 
Cur.).—ToRONTO Ry. Co. v. TORONTO CORPN., 
[1904] A. CO. 809; 73 L. J. P. C. 120; 91 L. T. 
541; 20 T. L. R. 774, P. C. 

625. Judgment of inferior court.|—-ATKINSON 
v. WOODBURN, No. 147, ante. 





operating to confer jurisdiction where 
the defence in fact raised the question 
of title—SmABROOK v. YOUNG (1887), 
14 A. R. 97.—CAN. 

625 ii. ./-Where an action was 
brought in the Supreme Ct. against 
bail given in a cause, which had been 
commenced & tried in the City Ct. 
of St. John, & deft. by plea denied the 
jurisdiction of that ot., & at the trial 
ose evidence in suppor’ of his plea :— 

eld: deft. was no estopped by the 
judgment of the city ct. m offe.” _ 
such proof, & as pitf. had chosen to 
rely entirely upon the estop he 
must fail, & the fact that the ju ent 
relied upon by way of estoppel had 
been affirmed upon review by a county 
ct. judge made no différence.—Jack 
v. BONNELL (1901), 35 N. B. R. 323.— 





for mesne 


ae 
mentioned, & 





625 iii. .}—There was a radical 
defect in the assessment of pitf.’s 
farm. Pltf. appealed to the Assess- 
ment Ct. of Appeal, which reduced the 
amount of the assessment. Pltf. sub- 
sequently brought an action against 
the town corpn. for taking & selling 
his horse under warrant for the tax 
fixed by the Appeal Ct. :—Held: as 
the Assessment Ct. had no jurisdiction, 


the question of 
his 
juris- 
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. 4.—Matters precluding estoppel: Sub-sects. 3, 
4,5, 6,7 & 8.] 

626. ——- Appearance by defendant.]—The 
party to a suit in an inferior ct. cannot justify 
under a recovery there & process of execution, if 
the cause of action in fact arose out of its juris- 
diction, although the deft. below appeared & 
pleaded to the merits. But the officer of the ct. 
may justify, if the declaration below alleged a 
cause of action arising within its jurisdiction ; 
otherwise not. The admission of the party 
cannot give jurisdiction to an inferior ct., nor 
estop him from afterwards denying it.— HIGGINSON 
v. MARTIN & HADLEY (1677), Freem. K. B. 322 ; 
2 Mod. Rep. 195; 89 E. R. 239. 

Annotations :—Consd. Moravia v. ploper (1737), Willes, 30. 
Refd. Rowland v. Veale (1774), 1 Cowp. 18; Herbert v. 
Cook (1782), 3 Doug. K. B. 101. ‘Menta. Ricketts v. 
Bodenham (1836), 4 Ad. & Il. 433. 

627. .|— Judgment in inferior ct. for a 
matter out of their jurisdiction is void.—MIco v. 
MorzIs (1685), 3 Lev. 234; 83 EK. BR. 666. 
Annotation :—Consd. Briscoe v. Stephens (1824), 2 Bing. 213. 

628. On whom onus of proving want of 
jurisdiction.|—-Deft. in an action in an inferior 
ct. may avail himself of the judgment of that ct., 
without showing that the ct. was rightly held, or 
had jurisdiction.—MURRAY v. WILSON (1752), 
Say. 17; 1 Wils. 316; 96 K. R. 788. 

Annotation :—Refd. Read v. Pope (1834), 1 Cr. M. & R. 302. 
629. -]—Plea to a declaration in assumpsit, 

that pltf. had sued in an inferior ct., in which 

judgment had been given against him, for the 
same cause of action (not stating that the con- 
sideration arose within the jurisdiction of the 
inferior ct.). Replication, that pltf. & deft. both 
resided out of the jurisdiction, & that the cause 
of action arose out of the jurisdiction :—Held: 
sufficient on demurrer.—BRIscoE v. STEPHENS 

(1824), 2 Bing. 218; 9 Moore, C. P. 413; 3 

lL. J.O0.8. C. P. 257; 130 E. R. 288. 

an nOtien | Canal: London Corpn. v. Cox (1867), L. R. 











630. Judgment of court not known to law./— 
Upon the trial of an issue in prohibition, whether 
the usurpation of office in a quo warranio informa- 
tion mentioned was committed out of the juris- 
diction of the county palatine, & within that of 


ESTOPPEL. 


the city of Chester, a document from the re- 
membrancer’s office of the Ct. Exch. was produced, 
purporting to be a decree made after hearing of a 
complaint against the citizens of Chester, & their 
answer, by the Lord High Treasurer of England, 
the Ohancellor of the Exchequer, the Under- 
Treasurer, & the Chief Baron, with the advice & 
assent of a Queen’s Attorney & Solicitor-General, 
& others of the same ct. :—Held: this document 
was not admissible in evidence as a decree, be- 
cause it was not a decree of the Ct. of Exch. nor 
of any ct. known to the law at the time when it 
purported to have been made; not as an award, 
because there appeared no voluntary submission 
of parties; nor as evidence of reputation, because 
the parties making the decree had no knowledge 
of the subject, except that which they derived 
in the course of the proceeding.—RoaErs v. Woop 
(1831), 2 B. & Ad. 245; 109 E. R. 1134. 

Annotations :—Mentd. Crease v. Barrott oe) 1Cr.M. & Rh. 

919; Kvans v. Reos (1839), 10 Ad. & Hl. 152. 

631. Decision of maglistrates—As to status of 
street—Summons to recover expenses in respect of 
street.|—(1) An SpEceten to justices by a Local 
Board under Public Health Act, 1875 (c. 55), for 
recovery of proportion of expenses of scwering a 
strect from the owner of premises abutting 
thereon was dismissed by the justices on the 
ground that the street was a highway repairable 
by inhabitants at large. The Local Board some 
yeais afterwards made an application against the 
same person for the recovery of proportion of 
paving expenses subsequently incurred in respect 
of the same street, & a stipendiary magistrate 
made an order for the payment of such expenses :— 
Held: the adjudication of the justices that the 
street was a highway repairable by the inhabitants 
at large on the first application was beyond the 
jurisdiction of such justices, which was only to 
make or refuse the order for the expenses claimed, 
& therefore such adjudication on the first applica- 
tion did not estop the local board from claiming 
the expenses they claimed on the second applica 
tion, & consequently the magistrate might make 
the order which he made for their payment. 

(2) We have in this case nothing at all to do 
with any judgment in rem. If we had there might 


the assertion of an appeal to that ct. 
by pltf., & its decision, did not estop 
lin from bringing the action.— 


Cossiit_v. SYDNEY Town (1903), 
40 N.S. R. 454.—CAN. 
625 iv. -}—-A decision between 





the same parties by the Ct. of Revision, 
established under HKevised Statutes 
of Ontario, 1897, c. 224, 5. 62, & of 
the Cts. in appeal therefrom, to the 
effect that electric cars are assessable, 
is not res judicata. By sect. 68 the 
jurisdiction of those cts. is confined 
to the amount of assessment, & does 
not extend to validate an assessment 
unauthorised by the statute.—ToRoNnTo 
CORPN., 





625 v. -}—GIROUARD v. GRAND 
TRUNK Paciric Ry. Co. (1909), 2 





625 vi. -/-A judgment in 
previous suit docs noe operate as 
res judicata in & subsequent suit in 
ie ee of the same subject-matter, 
if tho valuo of the matter of relief in 
the subsequent suit is above the 
pecnulaty mits of the jurisdiction of 
he ct., which decided the previous 
suit. In order to create an estoppel 
the jurisdiction of the two cts. must, 

concurrent as regards pecuniary 
imit as well as subject-matter. 
GIRIYA CHETTIAR v. SABAPATHY MUDA- 


LIAR (1905), I. L. R. 29 Mad. 65.—IND. 


625 vii. .}—In order to establish 
the plea of res judicata the ct., which 
decided the former suit, must have 
been such a ct. as would have been 
competent to try & decide not only 
the particular matter in issue in the 
subsequent suit but also the subsequent 
suit itself in which the issue is sub- 
rah haveracat raised. It is the com- 
petency of the original ct. which 
decided the former suit that must be 
looked to & not that of the appellate 
ct. in which the suit was ultimately 
decided on appeal.—Snisu Rout v. 
BABAN Rout (1908), 12 C. W. N. 359; 
i. L. R. 35 Cale. 353.—IND. 
as i bak ; cack Pits suit for 

stitution of conjugal r 8 against 
deft. & for an injunction restraining her 
from marrying aed other person pending 
the disposal of the suit. Deft. raised 
the plea of res judicata, pat fac that 
pit. had filed a previous suit against 
1er in the High Ct. for similar relief 
& had failed in it. The previous suit 
was filed without obtaining the leave 
of the ct. under Letters Patent, 
clause 12, the residence of the parties 
being outside the jurisdiction of the 
ct. The ct., therefore, dismissed the 
suit for want of jurisdiction though 
issues on the merits were raised & 
decided. The first ct. disallowed the 
ples of res judicata on the ground that 

he judgment in the previous suit was 








delivered by the ct. not competent 
to do so in consequence of the absence 
of leave. On appeal by deft., the 
judge dismissed the suit, holding that 
the absence of leave did not go to the 
root of the jurisdiction of the ct. & 
therefore the judgment of the ct. was 
the judgment of a ct. having juris- 
diction. On second appeal by plitf. :— 
Held; the judgment in the previous 
suit was delivered by a ct. not com- 
petent to deliver it within the mea 

of Evidence Act, s. 44 (1 of 1872), & 
therefore the plea of res judicata could 
not prevail.—ABDUL KapIR v. Doo- 
ee (1913), 1. L. R. 37 Bom. 563.— 


625 ix. ——~—.}—-An order of the High 
Ct. of Justice in Hngland, made in 
in which deft. had been 
served & had appeared by counsel, & 
declaring that deft.’s father became 
on his death absolutely entitled to the 
hereditaments & proce whereof 
he was tenant for life in possession 
under a certain will, which words 
taken literally, would have included 
certain lands in Now Zealand :—JZield : 
not to estop deft. from setting up 
that her father did not become 
absolutely entitled to the lands in 
New Zealand because the High Ct. 
would not have had jurisdiction to 
make a declaration of title as to lands 
in New Zealand.—HILL v. BENTINCK 
(1901), 21 N. Z L. R. 57.—N.Z. 


Part 1].—EstoppeL By Matrer or REcoRD. 


be ground for holding that there were two cross 
& contradictory estoppels, one by the judgment 
for present deft. in 1874, & the other by the 
contrary judgment against C., the effect of which 
might have been to set the whole matter at large 
(LorD SELBORNE, C.).—R. v. Hutrcnines (1881), 
6Q. B. D. 300; 50L.J.M.C.35; 44 L. T. 364 ; 
45 yeas ; 29 ee 724, C. A. 
Anno 8 :—As to (1) Consd. Priest A 
9 P. D. 210; _N. ot Ry. v. Dalton Oreeoee shen 4 
___. Scott v. Lowe (1902), 86 L. T. 421. 
« Wakefield Corpn. v. Cooke, {1904) A. C. 31. Refd. 
Manchester Corpn. v. Hampson (1886), 3 T. L. R. 466; 
Fe Allsop & Joy’s Contract (1889), 61 L. T. 213; HR. v. 
ro a 00) 2 6. B. 758; Bedford ec cee {1916) 1 


80; Ord v. Ord, [1923] 2 K. B. 432. de to (2) 
Consd. Poulton v. Adjustable Covor & Boiler Block Co., 


{1908] 2 Ch. 430 

632. -|—On Nov. 9, 1898, the 
H. Vestry resolved that R. Street be paved as a 
new strect, & apportioned the sum of £37 16s. 8d. 
on resp., which he refused to pay. On Sept. 15, 
1899, the H. Vestry summoned resp. for that sum, 
but the summons was dismissed on the ground 
that R. Street was not a new street within the 
Metropolis Management Acts. On Jun. 13, 1900, 
a resolution was passed by the lI. Vestry rescind- 
ing the above apportionment, & on Mar. 14, 1901, 
the If. Borough Council resolved that R. Street 
be paved as a new street, & apportioned on resp. 
the sum of £32 16s. ld., which he refused to pay, 
& thereupon the present summons was issued. 
The magistrate held that the adjudication of 
Sept. 15, 1899, was conclusive, & he dismissed 
the summons :—eld: -the decision of Sept. 15, 
1899, was not conclusive & the present case should 
be heard on its merits.—Scorr v. Lowe (1902), 
86 L. T. 421; 667. P. 520. 

633. —-— Summons for assault—Certificate of 
dismissal—No hearing on merits.]|—A_ certificate 
under Offences Against the Person Act, 1861 
(c. 100), s. 44, of the dismissal by a magistrate of 
a charge of assault, can only be granted where 
there has been a hearing ‘‘ upon the merits,” & 
both parties have attended before the magistrate, 
& there has been a proper inquiry into the facts 
of the case. Where, therefore, prosecutor gave 
notice to a person against whom he had obtained 
@& summons for an assault, that he should not 
attend before the magistrate or offer evidence in 
support of the summons, & did not in fact attend 
or offer evidence, but the person charged attended 
& obtained from the magistrate a certificate of 
dismissal under the above section :—Held: (1) 
there had not been a hearing upon the merits ; 
(2) the magistrate had no jurisdiction to grant 
certificate ; (3) & the certificate was therefore no 
bar under sect. 45 of above Act to a subsequent 
action in the county ct. to recover damages in 
respect of the same assault.— REED v. Nutr (1890), 
24 Q. B. D. 669; 59 L. J. Q. B. 311; 62 L. T. 
635; 54 J. P. 599; 38 W. R. 621; 6 T. L. R. 
266; 17 Cox, C. C. 86, D. C. 

634. Non-compliance with condition prece- 
dent to jurisdictlon—Failure to inform defendant 
of right to trial by jury.}—Applt., who was the 
occupier of a beerhouse, was summoned by resp. 
under Betting Act, 1853 (c. 119), s. 1, for using 
the house for betting, & during the hearing of the 
evidence it was discovered that through inad- 
vertence applt. had not, before the charge was 
proceeded with, been informed, as is required by 
Summary Jurisdiction Act, 1879 (c. 49), s. 17, 
of his right to a trial by jury, & thereupon resp.’s 
solr., with the magistrates’ consent, withdrew the 
summons. Applt. was subsequently summoned 
by resp. under the same sect. for using the house 
for receiving money for the consideration of assur- 
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ances to pay money on the results of horse races. 
The second summons was in respect of dates which 
had all been included in the first summons. The 
magistrates convicted applt. on the second sum- 
mons :—Held: the withdrawal of the first sum- 
mons in the above circumstances did not amount 
to a dismissal, & even if it did, it could not be 
pleaded in bar of the proceedings on the second 
summons, as the justices had no jurisdiction to 
adjudicate on the first summons.—-DaAvis v. 
Morton, [1913] 2 K. B. 479; 82 L. J. K. B. 665 ; 
108 L. T. 677; 77 J. P. 223; 29 T. L. R. 466; 23 
Cox, C. C. 359, D. C. 
Annotation :—Refd. Hopkins v. Hopkins, [1914] P. 282. 

Judgment of foreign court.]|—See CONFLICT OF 
Laws, Vol. XI., pp. 365, 444 et seq., Nos. 454, 
1029 et seq. 

Judgment of court not of record.|—-See Part III., 
Sect. 1, post. 


SUB-SECT. 4.—TRuUTU APPEARING IN SAME RECORD 
See Part II., Sect. 1, ante. 





SUB-SECT. 5.—ALLEGATION NOT INCONSISTENT 
WITH RECORD. 


See Part II., Sect. 3, sub-sect. 1, B., anle. 


SUB-SECT. 6.—RECORD UNCERTAIN. 
See Nos. 22, 172, 184, ante. 


Sun-secrt 7,—MATTER NOT TRAVERSABLE On 
MATERIAL. 


See Nos. 224, 258, ante, No. 830, post. 


SUB-SECT. 8.—ESTOPPEL AGAINST ESTOPPEL. 


635. Existence of doctrine.]|—R. v. JIUTCHINGS, 
No. 631, ante. 

636. .}— PoULTON v. ADJUSTABLE COVER 
& BorLER Biock Co., No. 164, anle. 

637. Judgment against one co-defendant—-By 
arrangement between plaintiff & other co-defen- 
dant.]|——-Two defts., against whom pltfs. issued a 
writ claiming on a joint contractual liability, by 
a solr. acting for both of them, entered into an 
arrangement with pltfs.’ solrs. that, if pltfs. took 
judgment against the second deft. under R. S. C., 
Ord. 14, r. 1, & if that deft. paid, the first deft. 
would be relieved from liability ; but that, if the 
second deft. did not pay, proceedings against the 
first deft. were not to be prejudiced. Judgment 
was thereupon signed against the second deft., 
but it was not satisfied, & the action was continued 
against the first deft. At the trial, the first deft. 
contended that, as judgment had been obtained 
against the second deft., pltfs. were estopped from 
proceeding with the action against the t deft. : 
—Held: as the first deft. by his own arrangement 
had induced pltfs. to alter their position, it was 
not now open to him to raise this defence of 
estoppel._—DUFFNER v. BowYEr (1924), 40 T. L. R. 
700. 
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Sect. 4.—Matters precluding estoppel: Sub-sect. 9. 
Sect. 5: Sub-sects. 1 & 2.) 


SusB-srct. 9.—WANT OF MUTUALITY. 
See Nos. 30-36, anie. 


Srct. 5.—PLEADING ESTOPPEL. 
SUB-SECT. 1.—NECESSITY FOR. 


See, now, R. 8. C. Ord. 19, rr. 4, 6, 15. 

688. Whether necessary.|—-EVELYN v. HAYNES, 
No. 260, ante. 

639. .J—In a second action between the 
same parties, for obstructing a way, the record 
of a judgment for pltf., in the first action upon a 
plea of not guilty, when abies in evidence under 
the same plea, is not conclusive as to pitf.’s right, 
so as to preclude deft. from going into his case.— 
Hoorger v. Hooper (1825), M‘Cle. & Yo. 509; 
148 E. f. 614. 

640. Estoppel apparent on record.]|—An 
administrator, sued in the manor ct. for a debt 
due from intestate, pleaded, no assets: replica- 
tion, that he had assets; issue thereon, & verdict 
for pltf. Judgment was entered up, execution 
issued, & nulla bona returned. Pitf. declared in 
debt, setting forth these proceedings, & alleging 
that deft. had, at the time of the recovery, assets 
to be administered, & had eloigned & wasted them. 
Plea that, at the time of the recovery, deft. had 
fully administered, etc., without this, that he 
eloigned or wasted, etc. Issue thereon :—Held: 
on the trial of this issue, deft. could not prove that 
all assets which had come to his hands at the time 
of the former recovery had been duly administered. 
Pitf. might take this objection, without having 
replied the former recovery as an estoppel. 

At trial, deft.’s counsel prepared to show that 








PART II. SECT. 4, SUB-SECT. 9. 


be mutual.—Smirn v. ALLBRIDGE . 
(1856), 6 C. P. 324.—CAN. 638 iv 





be inquired into on the evidence.— 
0. General rule.}—Estoppels must oa ReEES (1884), 10 P. R. 


.-~-DAVIES v. MCMILLAN 
. Cas. 


ESTopPE.. 


all assets had been duly administered ; but it was 
objected that there was no plea of plene adminis- 
travit, & if there had been deft. would have been 
concluded by former judgment. Deft.’s counsel 
argued that, to raise this pot pitf. should have 
replied, an estoppel :—Held: it was unnecessary 
to reply estoppel as matter which estops is apparent 
on record.—DAWSON v. GREGORY (1845), 7 Q. B. 
756; 141L. J. Q. B. 286; 5 L. T. O. S. 241; 9 
Jur. 688; 115 EK. R. 673. 

641. .|—FREEMAN v. COOKE, No. 1019, 
post. 

642. Spats attorney for the owner of 
houses held liable for repairs having ordered the 
work to be done & received, without objection, an 
account made out to himself, although the owner 
had given bills on which pltf. recovered judgment 
against him. On an application to stay execution 
on the ground that pitf. had recovered judgment 
against the owner on the bills :—Held: it should 
have been pleaded.—JONES v. WINT (1858), 1 
F. & F. 261, N. P. 








643. -ASHPITEL v. BRYAN, No. 3, ante. 
64.4. -WATSON’S OASE, No. 565, ante. 
645. -In a suit for dissolution brought 


by the wife, resp. made countercharges of adultery 
against her. On the allegation that the charges 
so made were identically the same as those made 
in a previous suit brought by the husband, in 
which a jury had decided that the wife had not 
been guilty of adultery, the ct., on motion, was 
asked to strike out the paragraphs containing 
such charges :—Held: in order that all the facts 
should appear on the pleadings, the proper course 
was for petitioner to file a replication, so that 
resp. might reply to it.—RoOBINSON v. ROBINSON 
(1877),2 P. D. 75; 46L. J. P. 47; 36 L. T. 4143 
25 W. R. 376. 

Proceedings in matrimonial causes generally, 
see HUSBAND & WIFE. 


same extent as sho could against A., if 
he were proc under the 
agreement.—BRITISH PACIFIC TRUST 
Co. v. BAILLIE (1914), 29 W. L. R. 
232 > 7 WwW. W. R. 17.—-CAN. 
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638 f. Whether necessary.) —- An 
estoppel by record must be pleaded if 
there is an opportunity of doing so, 
otherwise the truth may be shown.— 
sa v. WELDON (1871), 2 Han. 188. 


638 ii. -}—In an action upon the 
common courts for the price of certain 
timber delivered under a contract 
defts. objected to the non-joinder of 
J., pltf.’s brother, asa pitf., & attempted 
to prove that they contracted with 
them both, as ‘“‘ Brown Bros.,” by 
an exemplification of a ju ent 
recovered by defts. after issue joined 
in this suit, but not pleaded herein, 
in an action against pltf. & his brother 
for the non-delivery of part of the 
timber in question. To that action 
pitf. pleaded that he never was a 
member of the firm of ‘“* Brown Bros.,” 
& both defts. therein, pltf. & his 
brother, pleaded a denial of delivery 
of part of the timber by them as 
alleged, & a denial of the contract. 
fhe jury found all the issues in favour 
of pitfs.:—Held: the judgement waa 
not conclusive, as it had not been 
pleaded by way of estoppel is 
darrein continuance, as it might have 

YATES (1877), 1 








638 fil. -+~Whereo a party does 
not plead a prior qudeiient fh bar 
tf way of estoppel before the entry 
of a judgment & reference 
to the Master in Ordinary, he waives it; 
& leaves the whole matter at large to 


(1893), Cout. Dig. 662; 
306.—-CAN. 


638 v. .}—Under Judicature Act, 
estoppel by res judicata cannot be 
relied on as a defence to an action 
unless specially pleaded.—CooPErR v. 
Moisons BANK (1896), 26 S. CG. R. 
611; 14 T. L. R. 276; affd., 30 Can. 
Gaz, 561.—CAN. 

638 vi. . }-A. agreed to sell land 
to deft. & to erect a house thereon for 
deft. for $10,000, the value of the 
land being estimated at $2,500 & the 
price of the house at 87,500. Deft. 
made a payment in cash & agreed to 
assume a mtge., the balance of pur- 
chase-money was to be pald by instal- 
ments. Vendor afterwards, before 
any instalments e due, con- 
veyed the land, subject to the mtge. 
& to the agreement, to pltf.; & deft., 
the purchaser, admitted in writing the 
amount then due under it. The 
conveyance contained a clause assign- 
ing to pltf. all moneys due or to accrue 
due under the agreement, & 
gave deft. notice in writing of 
assignment. Deft. subsequently ob- 
tained an extension of time for payment 
of an instalment of purchase-money, & 
agreed to pay on it an increased rate of 
interest, alao stated that she in- 
tended to look to the vendor to 
complete the contract or make good 
any default :—Held: to give effect 
to estoppel not pleaded is beyond the 
power of a trial judge & as estoppel had 
not been pleaded, deft. was entitled 
to set up a claim in connection with 
the construction of the buil » as 
against pltf., in same manner to 








638 vii. 





. }~-Although the plea res 


judicata may be taken at any stage 


ofa suit, inclu first or second appeal, 
an appellate ct. is not bound to enter- 

the plea if it cannot be decided 
upon the record before that ct., & if 
its consideration involves the reference 
of fresh issues for determination by the 
lower ct.—KANAHAI Lau v. SURAT 
Rees (1899), I. L. R. 21 All. 466.— 


638 viii. ———.}—A plea of res judicata 
taken on the ground that the questions 
in issue in the suit were formerly in 
issue in probate proceedings cannot 
be given effect to, when the said 
procee are not in evidence & 
here is thus no sufficient evidence 
to support the plea.—Mirza KURRA- 
TULAIN BAHADUR v. NAWAB NUZHAT- 
uD-DOWLA ABBAS HOSSEIN KHAN 
1905), 9 C. W. N. 938; hR. 32 

d. App. 244.—IND. 

638 ix. . —Where a woman peti- 
tioned for a divorce on the ground of 
desertion & there was in force a separa- 
tion order under Married Persons 
mance 6 peparetion Act, 1896, but 
resp. filed no appearance & lodged 
no answer to the petition, & had not 
paid any money under the order, & 

not &@ pplied to have its 
varied :—. : if the existence of 
the separation order were a good 
defence it was a plea in bar, &, as 
resp. had not pleaded the plea in bar 
the ct. must refuse to take judicial 
notice of the pie cee v. 
eee (1906), 26 N. Z. L. R. 165.—- 





‘Part Il.—Estroprer py Matrer or Recor. 


646. ——.]—-Re Dexrnizs, Norron (on Nor- 
pon) v. Livy, No. 879, ante. 

647. .}— An action was brought against 
A. & B. for wrongful removal of furniture. At the 
trial it appeared from the evidence of pltfs. that 
they had recovered judgment in an action against 
other  igciairy who had joined in the removal. 
After the evidence for pltfs. & for A. had been 
taken, B. asked for leave to amend by pleading 
the judgment, & A. thereupon made the same 
application. The ct refused the application, & 
on the merits gave judgments for pltfs. A. 
appealed :—Held: (1) on the pleadings as they 
stood A. could not avail himself of the judgment 
in the former action for that it ought to have been 
pleaded ; (2) leave to amend had been rightly 
refused at the trial—-EDEVAIN v. COHEN (1889), 
a D. 187; 62 L. T. 17; 38 W. R. 177, 

648. Effect of failure to plead judgment— 
Judgment not conclusive but merely evidence.]|— 
A verdict obtained by deft., in a former action, & 
which, if pleaded in bar, would be an estoppel, 
when given in evidence under the general issue, 
is not conclusive against pltf., but only evidence 
to go to the jury.—VooautT v. WINCH (1819), 2 
B. & Ald. 662; 106 E. R. 507. 

Annotations :-—Consd. Stafford v. Clark (1824), 2 Bing. 377. 
Apld. Doe v. Huddart (1835), 2 Cr. M. & R. 316. Refd. 
Carpenter v. Buller (1841), 8 M. & W. 209; Young »v. 
Raincock (1849), 7 C. B. 310; Wilkinson v. Kirby (1854), 
2C. L. R. 1387; Feversham v. Emerson (1855), 11 Exch. 
385 ; Campbell v. Loader (1865), 11 Jur. N.S. 286. Mentd. 


Chad v. Tilsed (1821), 2 Brod. & Bing. 403 ; R. v. Montague 
(843) 4B.&C. 598; Todd v. Stewart, Emly & Hastings 





,14L. J. Q. B. 150; Waters v. Waters (1848), 2 
eG. & Sm. 591; Cammoll v. Sewell (1860), 5 H. & N. 
728; Freeman v. Tottenham & Hampstead Junction Ry. 
(1865), 11 L. T. 702. 





640. ——.J—STAFFORD v. CLARK, No. 
225, ante. 
650. -—To make a judgment in 








ejectment conclusive evidence in an action for 
mesne profits, that pltf. had title from the day of 
the demise laid in the declaration, it must be placed 
on the record by way of estoppel. Accordingly, 
where, to a declaration in trespass for mesne 
profits in the usual form, it was pleaded, that the 
premises mentioned in the declaration were not 
the premises of pltf. :—Held: deft. might adduce 
proofs of title in himself, though he had not come 
in to defend the ejectment, & judgment had been 
signed against the casual ejector.—Dor v. Hup- 

DART (1835), 2 Or. M. & R. 316; 4 Dowl. 437; 

1 Gale, 260; 5 Tyr. 846; 401. J. Ex. 316; 150 

K. R. 137. 

“innotations :—Apld. Matthew v. Osborne (1853), 13 C. B. 
919. Refd. Freoman v. Cooke (1848), 2 Exch. 654; 
Kepp v W tt (1850), 10 C. B. 35; Litchfleld v. Ready 
(1850), 5 Exch. 939; Wilkinson v. Kirby (1854), 15 C. B. 

430; Irving v. Cuthbertson (1860), 6 Jur. N. S. 1211. 
Mentd. Doe v. Filliter (1844), 13 M. & W. 47; Cammell 
v. Sewell (1860), 5 H. & N. 728. 

651. -|}—In an action by debtor 
against the garnishee, & a plea of payment, under 
a judgment of the Mayor’s Ct. on a foreign attach- 
ment, if the replication does not deny the custom 
of the city set out in the plea, an allegation that 
pitf. had no notice of the proceedings in the Mayor’s 
Ct. is immaterial, & presents no defence. But 
an allegation that there was no execution executed, 
is an answer, &, if issue be taken thereon, the record 
of the foreign attachment will not be conclusive, 
or preclude the jury from finding for pltf., on 
proof that no writs or precepts of execution were 
issued or executed in the cause, or served upon 
the then deft. or the garnishee.—MaGRATH v. 
Harpy (1838), 4 Bing. N. O. 782; 6 Scott, 627; 
1 Arn. 352; 71. J. 0. P. 299; 2 Jur. 594; 132 
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E. R. 990; sub nom. MaGratu v. Harpy, 6 Dowl. 

749. 

Annotations :—Retd. Freeman v. Cooke oe , 2 Exch. 654; 
Young v. Raincock (1849), 7 C. B. 310; R. v. Blakemoro 
(1852), 5 Cox, O. OC. 513; Feversham v. Emerson (1855), 
11 Exch. 385. Mentd. Wobb v. Hurrell (1847), 4 C. B. 
287; Simian v. Miller ren): 1C. B. N. 8. 686; Newman 
v. Rook (1858), 4 C. B. N. S. 484; Wood v. Dunn (1866), 
12 Jur. N. 8. 338; Richter v. Laxton (1878), 48 L. J. 9: B. 
184; London Corpn. v. London Joint Stock Bank (1881), 
6 App. Cas. 393. 


652. 


959, post. 

653. .] — A surrenderee for & valuable 
consideration of a copyhold tenement, who had 
never been admitted thereto, by his will devised 
it to A. B.:—Held: A. B. though admitted, 
gained no legal title to the premises. A judgment 
for lessor of pltf. in ejectment is not conclusive 
of pltf.’s title, in trespass for the mesne profits, 
with a plea of not possessed, where such judgment 
is not replied by way of estoppel.—MATIHEW 2. 
OsBorNE (1853), 13 C. B. 919; 22 L. J. OC. P. 
241: 17 Jur. 696; 1 W. R. 151; 188 E. Rt. 1165. 
Annotations :—Refd. Wilkinson v. Kirby (1854), 15 C. B. 

430. Mentd. Flack v. Downing College, Cambridge 

(1853), 13 C. B. 945; R.v. Wanstead (1853), 22 L. fT. 0.8. 

100; Wellesley v. Withers (1855), 25 L. T. O. 8. 79; 

R. v. Wilberton (1857), 29 L. T. O. 8. 126. 

654, J—A replication by way of 
estoppel may be replied to a plea of lkberum 
tenemenitum & if pltf. does not avail himself of that 
liberty, but merely joins issue on the plea, the 
matter, which might have been so replicd, is not 
conclusive evidence in his favour, but is merely 
evidence to go to the jury. — FEVERSHAM v. LiMER- 
SON (1855), 11 Exch. 885; 3 0. L. R. 1879; 24 
L. J. Ex. 254; 156 BE. R. 881; sub nom. FAVER- 
SHAM v. Emerson, 26 L. T. O. S. 28 


Annotations :—Refd. Petrie v. Nuttall (1856), 11 Exch. 569; 


Whittaker v. Jackson (1864), 2 H. & C. 926. 








.] — CARPENTER v. BULLER, No. 














SuB-SEcT. 2.—MopDE OF. 


See, now, R. S. C., Ord. 19, r. 15. 

In replication.]—Sce Nos. 640, 645, 653, 654, ante. 

655. Sufficiency—Necessity for allegation that 
plaintiff in former action had priority of suit.]— 
JACKSON v. GISLING (1742), Bull. N. P. 7th ed. 
p. 197 bs; 2 Stra. 1169; 93 EH. R. 1105. 

Annotations :—Retd. Combe v. Pitt (1762), 1 Wm. Bl. 437 ; 

Porchester v. Potric (1783), 3 Doug. K. B. 261 ; Girdlestone 

v. Brighton Thee (1878), 3 Ex. D. 137; Clarke v. 

Bradlaugh (1881), 8 Q. B. D. 63; Forbes v. Samuel, 

[1913] 3 K. B. 706. 

656. ———.]—Count stated, in consideration 
that pltf., at the request of deft., would enter into 
deft.’s employ as Huropean correspondent of a 
newspaper till the service should be determined 
by due & customary notice, at a salary, deft. 
promised to retain pltf. in that capacity, to pay 
him the salary, & continue him in such employ 
till the same should be determined as aforesaid : 
that pltf. entered into the service; yet deft. 
wrongfully discharged him without notice. Pleas. 
First: that the engagement was made upon the 
terms & condition that pltf. should, by every 
steamer, from Liverpool to New York, forward a 
letter containing European news; but pitf. 
wrongfully neglected to forward any letter con- 
taining such news by several steamers that sailed 
from Liverpool to New York: wherefore deft. 
discharged pltf. Secondly: that deft. employed 

ltf., & pltf. accepted such employment upon the 

rms & condition that pltf. might draw bills 
upon deft. for the amount of pltf.’s salary as the 
same should become due, but should not draw 
for any sum not due: but pltf. wrongfully drew 
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Sect. 5.—Pleading estoppel: Sub-sect. 2. Part III. 
Sect. 1: Sub-sects. 1 & 2.) 


on deft. & negotiated bills for sums not due, which 
were presented to deft., & dishonoured, to the 
damage of deft.’s credit: wherefore deft. dis- 
charged pltf. Both pleas held bad on deraurrer, 
as not showing a default by pltf. going to the 
whole condition ot deft.’s contract. Similar pleas, 
to a count stating the service to be from year to 
year, held bad, on demurrer, for the same reason. 
Plea, to money counts, as to £50: that D. brought 
an action against pltf. in the Supreme Ct. of New 
York in the United States, for a sum exceeding 
£50: that such proceedings were had in that ct. 
that, by process duly issued out of the ct., & 
exccuted upon deft., the said £50, owing from deft. 
to pltf., was duly attached in deft.’s hands to 
satisfy the demand of D. against pltf., with costs ; 
& such further proceedings were had that DL. 
recovered judgment in that Ct. for the amount 
of his demand, with costs, & issued & delivered 
a writ of exccution to the sheriff of New York ; 
whereupon deft. became liable & was obliged by 
the Jaws of the State aforesaid to pay over to the 
sheriff under the attachment & execution the 


ESTOPPEL. 


value of the £50 due from deft. to pltf., deducting 
the expenses to which deft. had been put by the 
attachment, in part satisfaction of D.’s demand. 
Deft. being within the sheriff’s bailiwick, paid 
over to the sheriff, under the attachment & execu- 
tion, a sum which, with the sum so deducted, was 
of the value of £50: that pltf. & deft. were at the 
time citizens of New York, & deft. was subject 
to the jurisdiction of the ct.; & that, by the laws 
of New York, deft. was by means of the premises 
acquitted & discharged of the £50 :—Held: on 
demurrer, a good plea, as showing a substantial 
defence, without a more formal or precise state- 
ment of the law of New York.—GouULD v. WEBB 
(1855), 4 EK. & B. 933; 24 L. J. Q. B. 205; 25 
L. T. O. S. 80; 1 Jur. N.S. 821; 3 W. R. & 
119 E. R. 347. 
[Ons :-— . .t. 1867), L. R. 

A Te 339 : eat Pe ea ea een osniche Tod ustriad 

Bank, [1923] 1 K. B. 673. 

Foreign judgments generally, see CONFLICT OF 
Laws, Vol. XI., pp. 444 et seq. 


657. ——--- Pleadings in former action need not 
be set out in detail.|——Hovustoun v. SLIGo (Man- 
QUIS), No. 325, ante. 


Part IIl——Estoppel Quasi of Record. 


SEcT. 1.—JUDGMENTS OF COURTS NOT OF 
RECORD 


SuB-SEcT. 1.—ADMIRALTY CouURT. 

658. Abandonment of first action.] — Farties 
who have abandoned a former suit instituted by 
them to compel payment of certain alleged 
bottomry bonds, will not be permitted, unless on 
strong grounds shown, to carry on proceedings a 
second time to enforce a demand founded on the 
very same bonds.—-THE Fortirupo (1815), 2 
Dods. 58; 165 F. R. 1415. 

Annotation :—Refd. Nelson v. Couch (1863), 15 C. B. N.S. 99. 

Judgments on discontinuance or withdrawal of 
proceedings generally.|—See Part II., Sect. 2, 
sub-sect. 1, B (a) i., ante. 

659. Judgment for bail of ship — Second action 
for further sum.|—(1) When bail has once been 
given in an action for damage, & the ship is 
released, the party proceeding must be content 
to abide by the sum which such bail will cover ; 
he cannot enter a fresh action for any further sum. 
_ (2) The bail represents the ship, & when a ship 
is once released upon bail, she is altogether re- 
leased from that action. When a party has once 
proceeded before the ct., & recovered judgment, 
he is barred from proceeding in a second action. 
There is no authority to show that, having obtained 
bail for the ship, you can afterwards proceed 
against the owncr to make up the amount of loss 
(Dr. LUSHINGTON).—-THE KaLAMAzoo (1851), 18 
1. T. O. S. 66; 15 Jur. 885. 


Annotations :-—As to (1) Refd. Nelson v. Couch (1863), 33 
L. J.C, P. 46. As to (2) Consd. The Joannis Vatis (No. 2), 
[1922] P. 213. Refd. The Hero (1865), Brown. & Lush. 
447 > the Dictator, [1892] P. 304. Generally, Mentd. 

~ ueonwt~* Senora Del Carmine (1854), 1 Ecc. & Ad. 
» 2 Eee. & Ad. 208; The 


Judgment as bar as to subsequent proceedings 
generally.]—See Part II., Sect. 3, sub-sect. 2, ante. 

660. Fallure to bring cross action—No bar to 
subsequent action.|—(1) The owners of the ship A. 
brought an action in a cause of damage against 
the owners of B. The ct. found both to blame ; 
no cross-action had been entered pending those 


proceedings. Subsequently the owners of B. 
entered an action in a cause of damage against 
the owners of A., who gave an appearance under 
protest :—-Held: the owners of A. must give an 
absolute appearance, though a cross-action in the 
first instance would have been the proper course. 
Protest overruled, but without costs. 

(2) If one party thinks fit to lie by & see the 
result of another action, I have no means of com- 
pelling that party to say, ‘‘ I am deft., I also will 
become pltf.”’ The ct. regrets that the hearing 
of these cases should be protracted; but at the 
same time it cannot act from any feeling of that 
kind, & do that which it is now called upon to do, 
& say that an action having been brought by A. B. 
against C. D., C. D., in consequence of anythiny 
that occurred in that trial, shall be estopped from 
bringing an action against A. B. I decide nothing 
but that the party is not estopped (Dr. LusHING- 
TON ).—THE CALYPSO (1856), Sw. 28 ; 26 L. T. O.S. 
206; 4 W. R. 303; 166 E. R. 1000. 

Annotation :—.As to (1) Refd. Chapman v. Royal Nethorlands 
Steam Navigation Co. (1879), iP. D. 157. 

661. Judgment in collision suit for proceeds of 
sale of vessel—Subsequent action at common law.| 
—NELSON v. CoucH, No. 448, ante. 

662. Award of registrar & merchants — For 
disbursements for ship & wages—Action by holders 
of bill of lading against ship.]|—A ship A. & her cargo 
belonged to the same owners, & pltfs. advanced 
£1,000 as a loan to such owners, & received as 
security, in conformity with the agreement made 
between them & the borrowers, the bill of lading, 
on which the master endorsed a receipt for £1,000 
as advanced freight, & also a policy of insurance 
on advanced freight. Ship A. was lost through 
a collision with defts.’ vessel, whose negligence 
was admitted. It was proved that the difference 
between the value of the cargo at the pete of 
destination & at the port of loading would have 
considerahly exceeded £1,000. In an action by 
the holders of the bill of lading for £1,000 against 
defts.’ ship :—Held: (1) pltfs. were entitled to 
recover the sum, though it was not strictly 
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speaking advanced freight, but a prospective 
increase in the value of the cargo, but that the 
insurers were subrogated to the rights of pltfs. 

(2) A sum in respect of disbursements for ship A. 
on her voyage & wages paid in advance had been 
awarded to the owners of the A. by the registrar 
& merchants :—Held: this was no bar to pltfs.’ 
right to recover in this action —Tum THYATIRA 
(1883), 8 P.D. 155; 52L. J.P. 85; 49 L. T. 406; 
32 W. R. 276; 5 Asp. M. L. C. 147. 

Judgment as bar to subsequent proceedings 
Serer ee Part II., Sect. 8, sub-sect. 2, 
ante. 

See, generally, ADMIRALTY, Vol. J., pp. 158 et seq. 


SUB-SECT. 2.—ECCLESIASTICAL COURTS. 


6638. General rule.|—Sentence of the Spiritual 
Ct. in a cause within their jurisdiction is con- 
clusive evidence in the point tried : otherwise of 
a collateral matter.—BLACKHAM’S CASE (1709), 1 
Salk. 290; 91 EH. R. 257. 

Annotations :—Consd. & Expld. Barrs v. Jackson (1845), 
1 Ph. 582. Consd. Spencer v. Williatns (1871), L. R. 2 
P. & D. 230. Refd. Dacosta & Villa Real i. 34), 2 Stra. 
961; Mcadows v. Kingston (1775), Amb. 756. 


664. .|—On plea, sentence in Kcclesiastical 
Ct. ex directo in a matter properly cognisable 
there, is conclusive evidence where the same 
matter comes in question collaterally in a ct. of 
Jaw or equity.—-MEADOWS v. KINGSTON (DUCHESS) 
(1775), Amb. 756; 27 E. R. 487, L. C. 

Annotation :—Mentd. Allen v. Macpherson (1842), 1 Ph. 133. 
Grant of probate.|—-See  HXECUTORS. 

Grant of letters of administration.]—Sce ExE- 
CUTORS. 

665. Sentence in matrimonial suit.|—-B. con- 
tracted himself to A. & afterwards A. was married 
to T. & cohabited with him. KB. sued A. in the 
Ct. of Audience, & proved the contract; & sen- 
tence was pronounced that she should marry B. 
& cohabit with him, which she did, & they had 
issue C.; & then B., the father, died. R. B., the 
father of B. surrendered out of ct. by the hands of 
tenants, to the use of his wife M., & R. his youngest 
son, & died, after whose death the surrender was 
presented according to the custom, & the lord 
granted admittance to M., & Kh. & the heirs of 
R. M. died, & R. surrendered to the use of F., his 
wife, & died; & C. centered as heir at law of R. B.: 
—Held: though T. was not party to the suit, yet 
the sentence against the wife only being but 
declaratory was good, & bound the husband de 
facto. As the cognisance of the right of marriage 
belongs to the ecclesiastical ct., the cts. of law 
ought to give credit to their proceedings ; so that 
O., the issue of B., was legitimate.—-BUNTING v. 
LEPINGWE IJ. (1585), 4 Co. Rep. 29a; 76 K. R. 
050. 

Annotations :-—Refd. Caudrey’s Case (1591), 5 Co. Rep. 1 a; 
Kenn’s Case (1606), 7 Co. Rop. 42 b; Philips v. Bury 
1694), Skin. 447, Mentd. Wostwick v. Wyer (1591), 4 

. Rep. 28 a; Frosel v. Welsh (1616), Cro. Jac. 403; 

Manby v. Scott (1662), O. Bridg. 229; Grove v. Elliot 

1670), 2 Vent. 41; Holder v. Dickeson (1673), Freem. 

Balink often ht elas, Ua. bara 

Priestley v. Calloway (1827), 6 L. J, 0. 8. KB. 188: 

Doe d. Winder v. Lawes (1837), 7 Ad. & Hl. 195; RR. wv 

Millis (1844), 10 Cl. & Fin. 634; Coombe v. Edwards 

(1878), 42 J. P. 820. 

666. -__-..—A. married B., who had issue C. 
In the Ct. of Audience between A., pltf., & B., 
deft., sentence was given that at the time of the 
contract & solemnisation of matrimony the parties 
were not, or one of them was not, of an age to 
contract & that the marriage was a nullity, & a 
divorce was decreed :—Held: the divorce so long 
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as it remained in force was binding.—KENN’Ss 
CASE (1606), 7 Co. Rep. 42 b; Jenk. 289; 77 
E. R. 474; sub nom. ROBERTSON v. STALLAGE 
(LADY), Cro. Jac. 186. 


Annotations :—Refd. ere v. Bury (1694), Holt, K. B. 


715. Mentd. Witherington v. Christ College, Comouate 
(1662), 1 Sid. 71; Manby v. Scot (1663), 1 Keb. 80; 
Anon. (187 reom. K. B, 122 v. Price 


3), F . K. Bz. ; Hemming 
eae od. Rep. 432; Combe v. Edwards (1878), 3 
667. —-—.]—Pltf. was not allowed to prove a 
marriage, there being a sentence in the Spiritual 
Ct., that the parties were not married, & the 
temporal cts. will give credit to such sentence whilst 
it stands in force.—JONES v. Bow (1692), Carth. 
225; 90 EB. R. 735. 
Annotation :—Refd. Dacosta & Villa Real (1734), 2 Stra. 


668. .]}—During the life of A. & B. there 
had been a proceeding against both of them in the 
consistory ct. for living together in fornication 
& sentence given against them. On the trial that 
sentence was offered in evidence to prove that they 
were not married :—Held: it could not be given 
in evidence. Semble: if it had been a sentence 
on the point of the marriage on a question of the 
lawfulness of the marriage, it being a sentence of a 
ct. having proper jurisdiction, it might have been 
given in evidence.—HII.LYARD v. GRANTHAM 
(circa 1727), cited 2 Ves. Sen. p. 246; 28 E. ft. 
159 


Annotations :-—Refd. Barrs v. Jackson (1842), 1 Y. & C. Ch. 
Cas. 585. Mentd. Gibson v. McCarty (1736), Lee temp. 
Hard. 311; Brownsword v. Edwards (1751), 2 Ves. Sen. 
243; In the Kstate of Crippen, [1911] P. 108. 

669. .|—In a suit on a contract of marriage, 
sentence of a spiritual ct. on a question whereof 
it had proper jurisdiction, may be given in evidence 
under the general issue; &, where given to the 
principal point, held conclusive-—MENDEZ & 
VitLA Reau (1734), Lee temp. Hard. 18; 95 
E. R. 113; sub nom. Dacosta & VinwA REAL, 2 
Stra. 961. 

Annotation :—Refd. Price v. Clark & Pugh (1795), 3 Hag. 


Koc. 265. 

670. .|— Deft. gave in evidence her 
marriage with A. Plitf. showed a sentence in the 
Ecclesiastical Ct. annulling the charge, for that 
at the time deft. was married to B. :—Held: con- 
clusive evidence of the nullity of such pretended 
marriage with A.—PRUDHAM v. PHILLIPS (circa 
1747), Amb. 763; 27 E. R. 490. 


Annotation :—Apld. Meadows v. Kingston (1775), Amb. 756. 














671. -|—KINGSTON’s (DUCIIESS) CASE, No. 
213, ante. 
672. .|—O. leaves her husband’s, B.’s, 





house, commences a suit in Ecclesiastical Ct. for 
divorce, & files a bill in Chancery for payment of 
her separate annuity. All matters in difference 
referred to arbitration; & the award made a rule 
by consent. B., the husband, obtains an order 
of ct., which, without setting aside the award, 
partly does away the effect of it, by which means 
the records of ct. are made contradictory. B., 
upon this, takes possession of a house which the 
award had given to his wife, & she goes there to 
protect her property. B. then pretends a recon- 
ciliation, & takes an exception to suit in Ecclesi- 
astical Ct. on that ground, but exception dis- 
allowed. O. files another bill, praying benefit of 
award: cause comes before LORD REDESDALE, 
who receives sentence of Hcclesiastical Ct. as 
admissible, but not conclusive, evidence of non- 
reconciliation, & decrees according to prayer of 
bill. Chancellor states general “doct#ing to be 
clear, that reconciliation after separation entirely 
does away the effects of it ; but here no reconcilia- 
tion. Lorp REDESDALE’s decree alfirmed.— 
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Sect. 1.—Judgments of courts not of record: Sub- 
sects. 2, 3 & 4.] 
BATEMAN v. Ross (CountTrEss) (1818), 1 Dow, 


235; 3 E. RB. 684, HT. L. 

Annotations :-—Mentd. Jee v. Thurlow (1824), 2 B. & C. 547; 
Wilson v. Wilson (1848), 1 H. L. Cas. 538; Cartwright v. 
Cartwright (1853), 3 De G. M. & G. 982; Barrow ». 
Barrow (1858), 4 K. & J. 409; Vansittart ». Vansittart 
(1858), 4 K. & J. 62; Nicholl v. Jones (1866), L. R. 3 Eq. 
696; Williams v. Baily (1866), L. R. 2 Kq. 731; Gibbs 
v. Harding (1870), 5 Ch. App. 336; N . Forster 
(1882), 46 L. T. 675; Cahill v. Cahill 8 App. Cas. 
420: Nicol v. Nicol (1886), 31 Ch. D. 524; Haddon v. 
Haddon (1887), 18 Q. B. D. 778; Aldridge v. Aldridgo 
(otherwise Morton) (1888), 59 L. T. 896; Williams v. 
Williams, (1904] P. 145; Re Lovell, Sparks v. Southall, 
[1920] 1 Ch. 122. 


SuB-SECT. 3.—lFoREIGN CouRTs. 
See Part II., Sect. 2, sub-sect. 1, B. (6) ii., 
ante; CONFLIcT OF Laws, Vol. XI., p. 467. 


Sus-seEcT. 4.—OTHER COURTS AND TRIBUNALS. 

Board of Trade—Order under Trade Marks Act, 
1905 (c. 15).]|—See TRADE MARKS. 

673. Certifying barrister or registrar—Certifi- 
cate under 4 & 5 Will. 4, c. 40.|—A friendly society 
was established in 1825, & its rules enrolled under 
10 Geo. 4, c. 56. In 1845 certain new rules under 
which pltfs. were appointed trustees of the society 
were made & certified by the barrister under above 
Act, s. 4:—Held: the barrister’s certificate, as 
between members of the society, was conclusive 
that the rules were regularly made.—DEWHURST 
v. CLARKSON (1854), 3 FE. & B. 191; 26. L. R. 
1143; 23 L. J. Q. B. 247; 23 L. T. O. S. 109; 
18 J. P. 585; 18 Jur. 693; 2 W. R. 199; 118 
E.R. 1114. 

Annotations :—Apld. Rosenberg v. Northumberland Bldg. 

Soc. (1889), 22 Q. 3B. D. 373. Consd. Osborne v. Amalga- 


mated Soc. of Railway Servants, [1909] 1 Ch. 163; 
Re Quinn & National Catholic Benefit & Thrift Soc.’s 


Arbitration, [1921] 2 Ch. 318. Refd. Laing v. Reed 
(1869), 39 L. J. Ch. 3,n.3 Souter v. Davies (1895), 39 
Sol. Jo. 264. Mentd. ht. v. Tidd Pratt (1865), 6 B. & 8. 


672; Ke Durham County Permanent Benefit Bldg. Soc., 
Davis’s Case, Wilson’s Case (1871), 41 L. J. Ch. 134. 
See, further, BuiLpinae SocieTigEs, Vol. VII., 

p. 457, No. 17; FRIENDLY SOCIETIES; TRADE & 

LRADE UNIONS. 

674. Commanding officer summarily dealing 
with offender—Bar to subsequent trial by court- 
martial.|] —If a commanding officer inadvertently 
or without full knowledge of the facts dealt 
summarily with a case, the offender could not be 
tried by a court-martial for that offence (POLLOCK, 
B.).— Kz p. Brown (1892), 37 Sol. Jo. 27, D.C. 

675. Court-martial.] — Action for false imprison- 
ment brought by a master of a man of war, against 
his captain. Deft. pleaded two sets of pleas. 
The first set stated, that he imprisoned pltf. in 
order to bring him to a court-martial for dis- 
obedience of his orders, quarrelling, etc. The 
second sct stated, that the imprisonment took 
place in consequence of charges brought against 
pltf. by a superior officer. ‘he sentence of a court- 
martial, held to investigate the charges, cannot be 
received as conclusive evidence on this state of 
the pleadings, but, to make it so, should be pleaded 
as an estoppel ; & it is open to the jury, if they 
believe that the imprisonment took place on the 
charges stated in the first set of pleas, to inquire 
into the truth of those charges, notwithstanding 
the decision of the court-martial upon them.— 
HANNAFORD v. HUNN (1825),20.&P. 148, N. P. 

generally, PUBLIC AUTHORITIES : 

Roya Forces. , 
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676. Domestic tribunal—Deprivation ge cole 
lege visitor.|—-If the sentence be given by the 
proper visitor, created as by the founder, or by the 
law, you shall never inquire into the validity or 
ground of the sentence (HOLT, C.J.).—PHILIPS ¥. 
Bury (1696), Carth. 180, 819; Comb. 265, 814; 
Holt, K. B. 715; 1 Ld. Raym. 5; Show. Parl. 
Cas. 35; Skin. 447; 2 Term Rep. 346; 4 Mod. 
Rep. 106; 1 Show. 360; 90 E. R. 1294. 
Annotations :—Refd. R. v. Chester (Bp.) (1747), 1 Wm. BI. 
22; R. wv. Ely (BD.) (1794), 5 Term B 475; Whiston 
v. Rochester (1849), 7 Hare, 532; R. v. Chester (1850), 15 
Q.B.513; Exp. Buller (1855), 25 L. T.0.8.102. Mentd. 
Hartop v. Holt (1695), 1 Salk. 263; Birmingham School 
Case (1726), Gilb. Ch. 178 ; Snape v. Lincoln (Bp.) 1728), 
1 Barn. K. B. 122: Bentley v. Ely (Bp.) (1729), Fitz-G. 
305; Selwood v. eu qd ; arn. K. B. 254; 
Kent v. Kent (1734), 2 Barn. K. B. 441; Walker’s Case 
(1736), Lee temp. Hard. 212; Broadbent v. Wilks (1742), 
Willes, 360; reen v. Rutherforth (1750), 1 Ves. Sen. 
462; Young v. Lynch (1753), Say. 84; St. John’s College, 


Cambridge v. To n (1757), 1 Burr. 158; A.-G. v. 
York arbbp:) (1831), 2 Russ. & M. 461; Re York 
(1841), 2 Q. B. 1 


; McGeath v, Geraghty (1866), 15 W. R. 

127; Phillpotts v. Boyd (1875), L. Rk. 6 P. C. 435 ; Combe 

v. Do La Bere (1881), 6 P. D. 157. 

677. Sentence of expulsion from college.] 
—Sentence of expulsion unappealed from, given 
in evidence on an indictment for assaulting a 
fellow commoner of Queen’s College, Oambridge, 
by turning him out of the College garden :—Held : 
conclusive for deft.—R. v. GRUNDON (1775), 1 
Cowp. 315; 98 E. R. 1105. 

678. Dismissal by trustees of school- 
master.J|—In ejectment against a schoolmaster 
who has been removed by sentence of the trustees 
of the school for misbehaviour, it is not necessary 
for the lessors of pltf. to prove the grounds of the 
sentence, nor can deft. disprove them. 

The adjudication was in a domestic forum & the 
merits of it cannot be entered into in an ejectment 
(LorpD MANSFIELD, C.J.).—DoEeE d. Davy v. 
ILADDON (1783), 3 Doug. K. B. 310; 99 EK. RR. 669. 

Annotations :-—Refd. Wildcs v. Russell (1866), L. R. 1 C. P 

122 

q. 








Mentd. Hayman v. Rugby School (1874), L. R. 18 

679. ——~— Disbarring by benchers of Inns of 
Court.]—(1) The Inns of Ct. are voluntary societies, 
& the decisions of the benchers with regard to the 
disbenching & disbarring of their members are 
final & conclusive, subject only to an appeal to the 
Lord Chancellor & the judges as visitors. 

(2) An action by benchers to recover possession 
of chambers & a re-conveyance of property 
belonging to an Inn of Ct. from a person who 
been disbenched & disbarred does not give the 
High Ct. of Justice jurisdiction to inquire into the 
question whether the disbenching & disbarring 
were for sufficient cause & otherwise regular ; such 
question being res judicata so far as the ct. is 


concerned.—MANISTY wv. KENEALY (1876), 24 
W.R. 918. 
680. Award of arbitrator./—In an action 





for collision, it appeared that pltf.’s vessel & 
deft.’s vessel were insured in a mutual insurance 
co., by the rules of which it was provided that, in 
the event of a collision occurring between two 
vessels insured in the co., etc., the owners of such 
vessels should immediately submit a statement 
of the whole circumstances of the collision... & 
the directors after receiving such statement, 
should have power to arbitrate on the matter, & 
their decision should be final. Pltf. gave notice 
of the collision to the secretary of the co. The 
secretary obtained statements as to the collision 
from the master of pltf.’s vessel, & from tho master 
of deft.’s vessel. A meeting of directors was held, 
at which deft.’s master was present, but no one 
on the behalf of pitf., & agresolution was passed 
that deft.’s vessel had not_been in collision with 
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that of pltf.:—Held: there had never been a 
proper hearing of the case by the directors; the 
resolution passed by them was therefore not an 
arbitration within the meaning of the rule, & pltf. 
was not estopped by it from bringing an action 
for damages.—THE Warwick (1890), 15 P. D. 
189; 63 L. T. 561; 6 Asp. M. L. ©. 545, D. C. 


Annotations :—Mentd. Re Margetts & Ocean Accident & 
Guarantco Corpn., [1901] 2 K. B. 792; Bennett 8.8. Co. 
oy Hull Mutual Steamship Protecting Soc., [1914] 3 K. B. 


681. —— -|—By two contracts made in 
1919, pltf. bought from defts. a quantity of 
American fresh eggs. The contracts provided 
that in case of any dispute as to the quality or 
condition of the eggs the question should be 
referred to arbitration, provided that, ‘‘ such 
reference be claimed in writing within three days 
after the goods shall have been landed.” It was 
also provided that the award in writing, on an 
official form, of any two arbitrators, subject only 
to the right of appeal, should be conclusive & 
binding on all disputing parties. Pltf. alleged that 
the eggs were stale & of an inferior quality. He 
did not claim arbitration within three days as 
provided in the contracts. The parties, however, 
subsequently signed submissions to arbitration, & 
the arbitrators made their awards in two arbitra- 
tions dismissing pltf.’s claims under both contracts 
on the ground that pitf., not having claimed 
arbitration within the time limited in the arbitra- 
tion clause, could not recover. In an action 
brought by pltf. to recover damages for breach of 
contract :—Held: the parties submitted their 
disputes, including the question whether the 
buyer had a valid claim, having regard to the 
time limit fixed in the arbitration clause, to arbitra- 
tion, & the arbitrators’ award was a bar to the 
action.— AYSCcOUGH v. SHEED, THOMSON & Co. 
(1024), 08 L. J. K. B. 924; 131 I. T. 610; 40 
T. L. R. 707; 80 Com. Cas. 23, H. L.; affg. 
(1923), 92 L. J. K. B. 878, C. A. 

Arcelie = ised: Pinnock v. Lewis & Peat, (1923] 1 





682. ——— ——— Award not dealing with claim but 
merely with jurisdiction of arbitrator.|—Pltfs. 
bought from defts. a quantity of copra cake to be 
of fair average quality, sound delivered. The 
contract provided that ‘‘the goods are not 
warranted free from defect rendering same un- 
merchantable, which would not be apparent on 
reasonable examination’’; that any disputes 
arising out of the contract should be settled by 
arbitration; & that notice of arbitration should 
be given & the arbitrator nominated in writing 
not later than fourteen days after the final dis- 
charge of the vessel. Pltis. resold the copra cake 
to B. & Co., who resold it to dealers, & they in 
turn resold it to farmers, who used it for feeding 
cattle. The cattle fed on the cake became ill, & it 
was then found, on analysis that the cake con- 
tained an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims were 
then made by the various buyers against their 
sellers & by pltfs. against defts. as soon as the 
mischief was discovered, but this was after the 
expiration of fourteen days from the final dis- 
charge of the vessel. Pltfs. claimed arbitration, 
but the arbitrator before whom the matter came 
held that he had no jurisdiction, as notice of 
arbitration was not given nor the arbitrator 
nominated in time. In an action by pltfs. 
claiming damages, it was found that it was within 
the contemplation of the ara that the copra 
cake would be used for cattle food & nothing else : 
—Held: the award, which dealt merely with the 
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arbitrator’s jurisdiction & not with the claim 
was not a bar to the action. 

An award following on the arbitration clause 
may be an answer to the claim, & it will be an 
answer where it deals with the claim. But 
where, as in this case, the award does not deal 
with the claim but merely with the jurisdiction of 
the arbitrator, it is no answer (ROCHE, J.).—PIN- 
NOCK BrotTuers v. LEwis & PHat, Lrp., [1923] 
1K. B. 690; 92 L. J. K. B. 695; 129 L. T. 320; 
39 T. L. R. 212; 67 Sol. Jo. 501; 28 Com. Cas. 210. 
Annotation :—Distd. Ayscough v. Sheed, Thomson (1924), 

93 L. J. K. B. 924. 

Arbitrator unqualified to act.]—See 
ARBITRATION, Vol. II., p. 401, No. 584. 
.|—See, generally, ARBITRATION, Vol. 
II., p. 534 et seg. ; Commons, Vol. XI., pp. 76, 77. 

683 Order of General Medical Council.|]— 
HILL v. CLIFFORD, CLIFFORD v. TIMMS, CLIFFORD 
v. PHILLIPS, No. 239, ante. 

684. Excise Commissioners —Condemnation of 
goods.|—-Condemnation of goods by the Comrs. of 
Excise is not conclusive evidence to a jury in an 
action of trespass. Nor, in such action, does the 
onus probandi lie on pitf., but on the officer. 

A condemnation of goods in the Exch. is con- 
clusive evidence against all the world; but the 
reasons & authorities relied on, extend only to that 
ct., being the King’s Supreme Ct. of revenue, & 
not to the inferior jurisdictions of the Boards of 
Excise & Customs (per Curn.).—HENSHAW v. 
PLEASANCE (1777), 2 Wm. BI. 1174; 96 BK. R. 692. 
Annotations :—Distd. Brittain v. Kinnal , 

Bing. 432. Reta Wood v. Chessal aris \ 2 Wn BE a5 

Condemnation of goods by Court of Exchequer, 
see Part II., Sect. 2, sub-sect. 1, B. (0) ii., ante. 

685. Inquest—Inquest of office.|—By office, in 
1542, it was found that M. died seised of certain 
lands, & that the same descended to his son & heir 
within age, & that the lands were held of the King 
as of his Duchy of Lancaster by knight’s service, 
whereas in truth the same were held of one then 
in ward to the King as of his mesnalty; & upon 
the office found, the King seised the ward of the 
heir of M. Afterwards, in 1607, after the death 
of the heir of M., it was found by another office, 
that the heir of M. died seised of the lands, & held 
them of the King as of his duchy by knight’s 
service, & that his heir was within age :—Held: 
the mesne was not estopped by the first office from 
traversing the last.—HUuLME’s Case (1609), 13 
Co. Rep. 61; 77 E. R. 1471: sub nom. Houmes 
CasH, Ley. 13. 

An eciaton :—Mentd. Cumber v. Hill (1734), 2 Barn. K. B. 


686. Coroner’s inquest.]—-A workman 
was killed as the result of a bomb dropped by 
enemy aircraft on an oil & colour warehouse to 
which he was sent by his employer in the ordinary 
course of his employment. His widow applied 
for compensation. The facts proved before the 
county ct. judge were that in the case of a fire 
breaking out upon the premises in which the 
deceased workman met his death, dense & suffo- 
cating smoke would be produced from the materials 
stored there ; that while he was upon the premises 
they were wrecked & set on fire by a bomb or 
bombs from hostile aircraft; & that the deceased 
workman was found in the basement of the pre- 
mises buried under the wreckage, but without any 
apparent external marks of injury upon him. 
Appct. sought to put in evidence, as showing the 
cause of death, the record of the coroner's in- 
quisition & a certified copy of the entry in the 
register of deaths. The county ct. judge refused 
to admit them as evidence. He nevertheless held 
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Sect. 1.—Judgments of courts not of record: Sub- 
sect. 4. Sect. 2.] 


upon the evidence, apart from these documents, 
that the workman died of suffocation by smoke ; 
that the employment exposed him to a special 
risk; & that he met his death by an accident 
arising out of & in the course of his employment :— 
Heid: neither the record of the coroner’s inquisi- 
tion nor the certificate of death was admissible 
as evidence of the cause of death, & the county 
ct. judge was therefore right in refusing to admit 
them. 

The coroner’s inquisition is not like a judgment 
in rem. Nothing is done which is conclusive upon 
any person affected by it (SWINFEN Eapy, M.R.). 
S Bip v. KEEP, (1918]2 K. B. 692; 87L. J. K. B. 
1199: 118 L. T. 633; 34 T. L. R. 513; 62 Sol. Jo. 
666; 11 B. W. C. C. 133, C. A. 

Annotations :-—Apld. Barnett v. Cohen, [1921] 2 K. B. 461. 


Mentd. Munro, Brice v. Marten, Same v. R., [1920] 3 
K. B. 94; Smith v. G. W. Ry., [1921] 2 K. B. 237. 
-.]—See, generally, CORONERS, Vol. 


XIII., pp. 259, 260. 

687. Inquisition — Inquisition of lunacy.]—An 
inquisition of lunacy is always admitted to be 
read, but is not conclusive evidence, for you may 
traverse it.—SERGESON v. SEALEY (1742), 2 Atk. 
412; 9 Mod. Rep. 370; 26 E. R. 618, L. C. 


Annotations :—Refd. Re Walden, Ex p. Bradbury (1839), 4 
Deac. 202; Hill v. Clifford, Cliffor v. Timms, fford v. 
Phillips, {1907} 2 Ch. 236; Bird v. Keep, [1918] 2 K. B. 
692. Mentd. Revel v. Watkinson (1748), Belt’s Sup. 66; 
Amesbury v. Brown (1750), 1 Ves. Sen. 477; 
v. Compton (1793), 4 Bro. C. C. 231; Moodie v. Reid 
(1816), 1 Madd. 516; Burges v. Mawbey (1823), Turn. & R. 
167; Cole v. Stutely (1842), 6 Jur. 314; Price v. Berring- 
ton (1851), 3 Mac. & G. 486; Jacobs v. Richards (1854), 
eg J. Ch. 557; Elliot v. Ince (1857), 7 De G. M. & G. 

Je 


688. ——— .|—Where to an action against 
exors. on the bond of testator, they plead non est 
factum, & set up lunacy as a defence at the trial, 
an inquisition taken under a commission of lunacy 
against testator after the execution of the bond, 
finding that he had been a lunatic from a day 
antecedent to that, without any lucid interval, is 
admissible evidence.—FAULDER v. SILK (1811), 3 
Camp. 126, N. P. 

Annotations :—Refd. Hill v. Clifford, Clifford v. 

Clifford v. Philli 

2K. B. 692. 

231. 

689. -|}+—It would be very dangerous 
to allow a deed executed by a married woman, 
who was certified at the time to be of competent 
understanding to be treated as null & void merely 
because a jury more than nine years afterwards 
found that her insanity dated from a period prior 
to the execution (LorRD HERSCHELL).—VAN 
GRUTTEN v. FOXWELL, FOXWELL v. VAN GRUTTEN, 
[1897] A. C. 658; 66 L. J. Q. B. 745; 77 L. T. 
170; 46 W. R. 426, H. L. 

Annotations : . : 

Clifford v. Phiine (1907 iBone 336" Mentd. Re ‘aaa 

Perry’s Contract, {1899] 1 Ch. 554; Pelham Clinton » 

Newcastle, [1902] 1 Ch. 34; Re Buckton, Buckton v. 

Buckton, [1907] 2 Ch. 406; He Simcoe, Vowler-Simcoe v 

Vowler, [1913] 1 Ch. 552; Re Lawrence, Lawrence v. 

Miche arte wy ee ; Re nopbs. Hobbs v. Hobbs, 

ussey, Hussey v. Simper, (1921) 1 Cn B68 ret sid 
--|—See, further, LUNATics. 

ler Lands Clauses Consolidation Act, 

1845 (c. 18) oi See ineAren PURCHASE OF 

325-921, ies: ae ’ » 184, et seq., Nos. 

- Hundred court.]— The judgment i 

the judgment of a ct. of record, & being iets 

only evidence, like a foreign judgment, the whole 

is open (LORD MANSFIELD, C.J.).—HERBERT ». 





Timms, 
8, (1907] 2 Ch. 236; Bird v. Keep, [1918] 
entd. Towart v. Sellars (1817), 5 Dow, 
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Coox (1782), 3 Doug. K. B. 101; Willes, 37, n.; 

09 E. R. 560. 

Annotations -—Refd. Martin v. Nicolls (1830), 3 Sim. 458 
Mentd. Williams v. Jones (1845), 2 Dow. & L. 680. 

691. Naval court—-Merchant Shipping Act, 
1894 (c. 60).]—An order regularly made by a duly 
constituted naval ct. within the scope of its juris- 
diction [under above Act] is conclusive in an 
subsequent legal proceedings of the rights of all 
the parties interested, whether they are parties 
to the proceedings before the naval ct. or not; 
consequently, where by such order a seaman is 
discharged from his ship, the order is a bar to a 
civil action by the seaman against the owner for 
wrongful dismissal, notwithstanding that the 
owner was not: a party to the criminal proceedings. 
—HvutTtTon v. Ras StTeAM SHIPPING Co., LTD., 
[1907] 1 K. B. 834; 76 L. J. K. B. 562; 96 L. T. 
515; 23 T. L. R. 295; 51 Sol. Jo. 247; 10 Asp. 
M. L. C. 886; 12 Com. Cas. 231, C. A.3; affg. 
(1905), 94 L. T. 645. 

Annotations :—Refd. Caine v. Palaco Shipping Co. (1906) 
22 T. L. R. 816; Hill v. Clifford, Clifford v. Timms, 
Clifford v. Phillips, [1907] 2 Ch. 236. 

692. .|—Pitfs.. who were British 
seamen, signed an agreement to serve on a British 
ship on a voyage not exceeding three years’ 
duration to any ports within 75 degrees N. & 
60 degrees S. latitude, commencing at Cardiff & 
proceeding thence to Hong Kong, & to end ata 
per in Europe. At the time of signing pltfs. 

snew that war had broken out between Russia & 
Japan, that the ship was to carry a cargo of coal 
to Hong Kong, & that coal was treated by both 
belligerents as contraband of war. After arrival 
at Hong Kong pltfs. were told by the master that 
the ship was going on to Sasebo, a port & naval 
base in Japan, but within the geographical limits 
of the voyage. Pltfs. refused to go on to Sasebo 
with coal on board, & were thereupon charged 
before a Ct. of competent jurisdiction at Hong 
Kong with having impeded the progress of the 
ship by refusing to go to sea, & were convicted & 
imprisoned. Other sailors were substituted for 
pltfs., & the ship went on to Sasebo. Pitfs., after 
their discharge from prison, were returned to this 
country as distressed seamen. Plitfs. having 
brought an action to recover wages from the date 
of their trial at Hlong Kong, & also general 
damages :—Held: the conviction of pltfs. at 
Hong Kong did not operate as an estoppel against 
their claim for wages. 

It is well settled that a conviction is no estoppel 
in a civil action. . . . Estoppels must be mutual ; 
but the litigation here is between shipowners & 
seamen, in the criminal proceeding at Hong Kong 
it was between the King & the prisoner (FARWEL1, 
I..J.).—CAINE v. PALACE STEAM SHIPPING Oo., 
[1907] 1 K. B. 670; 76 L. J. K. B. 292; 961. T. 
410; 23 T. L. R. 203; 61 Sol. Jo. 170; 10 Asp. 
M. L. C. 380; 12 Com. Cas. 96, C. A.; affd., sub 
nom. PALACE SHIPPING Co., Lrp. v. CaINngk, [1907] 
A. ©. 386, H. L. 


Annotations :—Refd. Hutton v. Ras Steam Shipping Co., 
{1907} 1 K. B. 834. Mentd. Collins »v. uapeon 8.3. Co. 
Seek a T. L. R. 178; Sibery v. Connelly (1907), 96 








-.|—See, further, SHIPPING. 

693. Order by registrar in voluntary winding up 
—Refusal of proof.}—An order made by the regis- 
trar in the voluntary winding up of a co. that a 
claim in respect of a judgment should not be 
admitted to proof does not estop the claimant 
from presenting a compulsory winding-up petition 
if after the date of the order he ascertains facts 
which show that the transactions of the co. ought 
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tv be investigated by the official receiver.—Ie 
InEcTO, Lrp. (1922), 38 T. L. R. 797. 

694. Sewers Commissioners — Order requiring 
landowners to repair & alter sea walls.]—Orders of 
the Comrs. of Sewers, requiring land owners to 
repair & alter sea walls, may be given in evidence 
as adjudications by a ct. of competent jurisdiction, 
without proof of their having becn acted upon. 
After a considerable lapse of time as seventy years, 
the ct. will presume that such orders were exccuted. 
-—-R. v. LEIGH (1839), 10 Ad. & 1. 398; 2 Per. & 
Dav. 357; 113 WW. RR. 12. 

AGH CTS /-~-Mentd. R. v. Bedfordshire (1855), 1 Jur, N.S. 


8; Kh. v. Duncan (1881), 44 L. T. 521; Fobbing Sewers 
Comrs. v. RR. (1886), 11 App. Cas. 449. 


Secr. 2.—MATTERS PRECLUDING ESTOPPEL. 

695. Fraud or collusion.|—The validity of a 
sentence passed in 1816, by the Consistory Ct. of 
London, decreeing a divorce a vincilo in a suit of 
nullity of marriage, may be impeached in a suit 
brought in 1842, in the Prerogative Ct., for granting 
Ietters of administration, by the issue of the 
marriage, pronounced null & void by the sentence 
of 1816. But in order to sect aside such sentence, 
collusion between the parties, & fraud practised 
thereby, upon the ct., must be satisfactorily shown. 
An allegation, impeaching a sentence, & pleading 
facts, which if proved, might amount to fraud, but 
not collusion, rejected.—-MEDDOWCROFT v. HUGUE- 
NIN (1814), £ Moo. D.C. C. 886, 8 Jur. 431; 13 
By R.352, 27) C. 

Annotations :-—Refd. Perry v. Meddowcroft (1816), 10 Beav. 

122; The Justyn (1862), 6 L. T. 553. 

696. -—-—.|] —-A marriage was solemnised 
between A. & B., but it was declared void by the 
Kecclesiastical Ct. Some years afterwards a child 
of A. & B., en ventre sa mere at the time of the 
sentence, & who necessarily was no party to the 
proceedings, claimed property in this ct., as 
descendant of A.:—Held: (1) he was bound by 
the sentence though he might avoid its effect by 
showing fraud & collusion in obtaining it; (2) 
such fraud & collusion must be shown to have 
taken place between the parties to the proceed- 
ings; (3) proof that the costs of the unsuccessful 
party had been agreed to be paid, that witnesses 
were not examined, & others not cross-examined, 
& that difficulties were not interposed which might 
have been, did not, together, amount to proof of 
fraud & collusion.—PERRY v. MEDDOW CROFT (L846), 
10 Beav. 1223; $7.7. O.S. 2495 50 E.R. 529. 

697. -}+— On a question of legitimacy 
there were in evidence a sentence of nullity of 
marriage of a minor for want of her father’s con- 
sent, & a statement in the parish register that the 
marriage took place by licence with the consent 
of the mother of the bride, but saying nothing as 
to the father’s consent. There was, however, 
evidence leading to the conclusion that the sentence 
had been obtained by collusion between the 
husband & wife, & that the father had been aware 
& did not disapprove of the match :—Held: 
fifty years after the date of the sentence of nullity, 
the marriage ought to be presumed valid.— 
HARRISON v. SOUTHAMPTON CORPN. (1853), 4 
De G.M. & G. 137; 1 Eq. Rep. 299; 22 L. J. Ch. 
7223; 211. T. 0.8, 294; 18 Jur. 13; 1 W. RR. 422; 
43 I. R. 459, L. JS. 

698. Lack of jurisdiction.|—A railway Act pro- 
vided, by s. 4, that nothing therein contained 
should authorise the J. railway co. to take any land 
without the consent of the owner. S. 43 regulated 
the mode of crossing other railways. The Ct. 
of Q. B. having decided, that, under this Act, the 
co. had no power to cross another railway (the 

J.—VOL. XXI. 
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©. Railway) without the consent of the pro- 
prietors, a subsequent Act of Parliament of the 
same co., after reciting that under the former Act 
the co. had power to carry their railway across 
the line of the C. Railway with the consent of the 
proprietors, enacted, that, notwithstanding any- 
thing in the first Act, it should be lawful for the 
J. Railway Co. to carry their railway over the C. 
Railway by means of a bridge, without its being 
necessary to obtain the consent of that co., pro- 
vided that the crossing should be made as in the 
first Act, except as regarded the prior consent of 
the owners of such railway. S. 21 enacted, that 
the J. Railway Co. should construct a bridge 
over the C. Railway in the manner agreed upon 
between the engineers of the two cos.; &, in case 
of the C. Railway engineer not assenting to the 
plan of the J. Railway engineer within three weeks, 
the manner, etc., of constructing the bridge should 
be referred to the county surveyor. ‘The engineer 
of the J. Railway Co. submitted a plan of a bridge 
over the C. Railway to the engineer of the C 

Railway, & on the latter assenting thereto within 
three weeks, referred the matter to the countv 
surveyor who decided that a certain bridge should 
be built over the C. Railway, & that it should rest 
upon their land. The J. Railway Co. afterwards 
purchased land of another party, & gave notice 
to the ©. Co. of their intention to abandon the 
award of the surveyor. The surveyor then made 
a second award, by which he decided that another 
bridge should be made over the ©. Railway. 
This bridge was made against the consent of the 
C. Railway Co., but it did not rest upon or touch 
their land :—Held: (1) the J. Railway Co. had 
no right, without the consent of the C. Co., to build 
the bridge according to the first decision of the 
county surveyor; (2) as the surveyor had no 
power to direct a bridge to be built upon land 
without the consent of the owner, his first decision 
was not binding, & he was at liberty to make 
another: (3) the abandonment by the J. Railway 
Co. of the first decision of the surveyor did not 
operate as a release of their right to build any 
bridge whatever over the C. Railway; (4) the J. 
Railway Co. had the right of placing scaffolding, 
ctc. on the land of the C. Railway, if such act was 
necessary, for the construction of the bridge.— 
CLARENCE Ky. Co. v. GREAT NORTH OF ENGLAND, 
ETC. Ky. Co. (1845), 13 M. & W. 706; 14 L. J. Ex. 
137; 153 EF. R. 295; sub nom. GREAT NORTH ov 
ENGLAND, CLARENCE, & HARTLEPOOL JUNCTION 
Ky. Co, v. CLARENCE Ry. Co., 3 Ry. & Can, Cas. 
624. 

699. -— -.;-— To an action for an injury to 
pltfs.’ vessel by a collision in the river Thames, 
defts. pleaded, that the merits in respect of the 
demand by this action sought, to be enforced, 
had been already tried & determined, & certain 
proceedings, to which pltfs. & defts. were parties, 
had been had in the Admiralty Ct., & that the 
merits upon which pltfs. sought to recover in this 
action were thereby & then tried, &, after duc 
proceedings had & taken in the ct., & in due form 
of law, determined by that ct. in favour of defts. ; 
& that it was then held by the ct. that the collision 
occurred through the negligence of pltfs., & not 
through the negligence of defts. :—Held: the plea 
was no answer to the action, inasmuch as it did 
not show upon the face of it that the Admiralty 
Ct. had jurisdiction over the matter in question.— 
HARRIS v. WILLIS (1855), 15 C. B. 710; 3C. L. R. 
609; 24 L. J.C. P. 93; 24 L. T. O. S. 241; 
3W. R. 238; 139 5. R. 604. 

Judgments of courts of record.|—-See Part II., 
Sect. 4, ante. 
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Part IV.—Lis alibi pendens. 


CONFLICT OF Laws, Vol. XI., pp. 477 ef seq. ; PRACTICE. 


Part V.—Estoppel by Deed. 


1.—IN 

700. General rule.]—- A. is bound to B. in an 
obligation. A. is named of Dale. A. shall not 
be received to plead that there is Over-Dale & 
Nether-Dale & that there is no Dale without any 
addition, for the obligation is otherwise, & he shall 
not be received to contradict his own deed, but he 
shall be estopped by it.—ANON. (1484), Jenk. 
163. 

701. .J]—Though the rule be that a man is 
estopped from averring against anything in his 
own deed, yet that is, supposing it to be his deed ; 
for where it is void, itis otherwise (PARKER, C.J.). 
—MITCHEL v. REYNoxLDS (1711), as reported in 
1 P. Wms. 181; 24 E. R. 347. 





Wilm. 364; Davis v. Mason (1793), 5 Term Rep. 118; 
Gale v. Reed (1806), 8 Kast, 80; Hayward v. Young 
(1818), 2 Chit. 407; Homer v. Ashford (1825), 3 Bing. 
322; Wickens v. Evans (1829), 3 Y. & J. 318; Horner 
». Graves (1831), 7 Bing. 735; Young v. Timmins (1831), 
1 Cr. & J. 331; Keppell v. Bailey (1834), 2 My. & K. 517 ; 
Hitchcock v. Coker (1837), 6 Ad. & Fl. 438; Wallis v. Day 
(1837), 2M. & W. 273; Ward v. dae (1839), 5 M. & W. 
5483; Mallan v. May (1843), 11 M. & W. 653; Tallis v. 
Tallis (1853), 1 E. & B. 391; Dendy v. Hendorson (1855), 
11 Exch. 194: Catt v. Tourle (1869), 4 Ch. App. 654; 
Wilkinson v. Wilkinson (1871), L. R. 12 Eq. 604; Gravely 
v. Barnard (1874), L. Rk. 18 Eq. 5183; Collins v. Locke 
(1879), 4 App. Cas. 674; Rousillon v. Rousillon (1880), 
14 Ch. D. 351; Davies v. Davics (1887), 36 Ch. D. 359 ; 
Clegg v. Hands (1889), 44 Ch. D. 506, n.; Mogul 8.8. Co. 
v. McGregor, Gow (1889), 23 Q. B. D.598; Badische Anilin 
Und Soda Fabrik v. Schott, Segner, [1892] 3 Ch. 447; 
Nordenfelt. v. Maxim Nordenfelt Guns & Ammunition Co., 
[1894] A. C. 535; Kruse v. Johnson, [1898] 2 Q. B. 913 
Haynes v. Doman, [1899] 2 Ch. 13; Re Hollis’ Hospital 


Annotations :—Mentd. Shelton v. Sire (1719), 11 Mod. Rep. 
310; Chesman v. Nainby (1727), 2 Stra. 739; Gunmakers’ 
Low v. Peers (1770), 


lo. v. Fell (1742), Wiles, 384; 


PART V. SECT. 1. 


700 i. Gencral rule.J—PItf. brought 
suit to foreclose a mtge. made by deft., 
who alleged in her answer that she 
had been induced to sign it by the 
fraud of F. She had re-executed the 
instrument in the presence of the clerk 
of pltf.’s solr., who had deferred paying 
over the money in order to assure 
himself that deft. understood the trans- 
action. Deft. was aware of the nature 
ot the instrument shortly after signing 
it, & did not repudiate it, but entered 
into negotiations to obtain security 
from F., who had retained the money 
advanced on the security of the mtge. : 
—Held : deft. was estopped, as against 
pitf., from saying that she was not 
aware of the contents of the instru- 
ment.—KINNEAR tv. SILVER (1776), 
Rh. E. D. 101.—-CAN. 


700 ii. .}--In ejectment against 
a mtgor. by a purchaser of the eaulty 
of redemption under a warranty deed, 
deft. is estopped from showing that he 
had no title when he gave the deed ; 
nor can he set up the title of the mintgee. 
in bar of the action.. -DOE v. POWER 
(1849), 1 All. 271.- CAN. 


700 iii. --—.}-—-In_  ejectment by 
intgee. against mtgor., to whom the 
land had been granted by the Crown, 
deft. proposed to show that the land 
was paid for by his son, who oceupied 
it as owner till his death :—--eld : the 
intgor. was estopped by his deed from 
saying that he had no title—Dor d. 
STEWART v. M'DONALD (1850), 1 All. 
673.—CAN. 


T00iv. —-—.]}-—D. had recovered three 
judgments against different persons, 
one in the county ct. & two in the 
Q. B. Defts., being assignees of 
these judgments, received payment of 
and discharged the county ct. judg- 
ment, & afterwards by deed assigned 
to one F. the several judgments, 
covenanting that they had received 
no payment thereon, & had not 
released any part thereof. I", assigned 
to M. “the several judgments,’ & 
assignment to him, ‘*& all benefits 
to be derived thercfrom, either at law 
or in equity.”” M., by deed, indorsed 
on the assignment to himself, assigned 
to re ‘fall his right, title, interest, 
& claim to & in the several judgments 
referred to in the assignment thereof ”’: 
—Held: it could not be said that, 








Trustees & 


there being no judgment to assign, the 
covenant could not be assigned as 
incident to it, for defts. by their deed 
& covenant were’ estopped from 
asserting that the judgment had then 
been paid.—-CoLE v. BANK OF MON- 
TREAL (1876), 39 U. C. R. 54.—CAN. 

700 v. --—D., while residing on 
Crown land, & after he had applied 
for a grant under the Labour Act, 
conveyed it by a warranty deed to &., 
who afterwards conveyed it to deft. 
DD. after obtaining the grant conveyed 
the land in question to T3., who con- 
veyed to pltf. It appeared on the 
trial that. both B. & pltf. had notice 
of the deed to S. before the deeds were 
iven to Held: 

. was estopped from denying that he 
had title to the land when he made 
the conveyance to S. & pltf. claimir 
under him as his assignee was bounc 
by the same estoppel which runs with 
the land.—GuUEGAIN ® LANUIS (1882), 
21 N. B. R. 549.—CAN. 


700 vi. --——.}—After B. N. A. Act, 
1867, came into force the Govt. of 
Nova Scotia granted to 8. part of the 
foreshore of the harbour of Syduey ; 
5S. conveyed this lot throughthe C. Co. 
to deft. S. having died, his widow 
brought action for dower, to which the 
co. pleaded that the grant to S. was 
void, the property being vested in the 
Dominion Govt.:—Held: the co. 
having obtained title to the property 
from 8. they were estopped from saying 
that his title was defective.—-SYDNKY 
& LourpurG CoaL & RatLway Co, 
v. SWORD (1892), 21 8S. CG. R. 152; 
23. N. 8. R. 214.—CAN. 


700 vii. —-——.]-~Upon the petition for 
a winding-up order, it appeared that 
the application was made by a creditor 
who had given the co. an extension 
of time, not yet expired, for payment 
of the debt. The affidavit in support 
of the petition was made by a person 
who deposed upon information & 
belief, & upon cross-cxamination there- 
on it appeared that he had no personal 
knowledge of the matters deposed to. 
The co. had called its creditors together, 
& a good deed was executed whereby 
the co. assigned certain property to 
trustees to answer the creditors’ claims, 
& the creditors agreed to extend the 
time for payment :—Jfeld : the credi- 
tors who had executed tho deed, of 
whom petitioner was one, were estopped 








them respectively : 


Hague’s Contract (1899), 47 
Dowden & Pook v. Pook, [1904] 1 
v. Cubitt (1907), 24 R. P. C. 194; 


W. R. 691; 
. B. 453; Mouchell 
Re Morgan, Dowson 


from presenting a winding-up petition 
until the period of extension had 
expired.——Re ATLAS CANNING CO. 
(1897), 5 B. C. R. 661.—CAN. 

700 viii. .}~-A municipality is 
estopped from questioning the regu- 
larity of its own proceedings relating 
to a tax sale, or of the assessment 
upon which the saine were founded, 
as against a purchaser in good faith 
who has paid the purchase money & 
obtained a deed under the corporate 
seal of the municipality.—-ALLOWAY 
wv. Sr. ANDREWS RURAL MUNICI- 
PALITY (1906), 3 W. L. R. 13; 16 
Man. L. R. 255.—-CAN. 

700 ix. .J—Mtges. under scal 
may operate an estoppel by decd, but 
that applies only where the action is 
brought directly on the deed.— 
McHuen 7. UNION BANK OF CANADA 
(1910), 14 W. I. R. 642; 3 Alta. L. KR. 
177; onappeal, [1913] A.C. 299.—CAN, 

700 x. ----.--In India, justice, 
equity & good conscience require no 
more than that a party should be 
precluded from coutradicting, to the 
prejudice of another, an instrument 
pretending to the solemnity of a deed, 
when the partics claiming under it or 
their represontatives have been in- 
duced to alter their position on tho 
faith of such  tnstrument.—PARAM 
SINGH v. LALIT MAL (1877), I. L. R. 
1 AH. 403.---IND. 

700 xj. ——-.}--W. who undera volun- 
tary settlement, executed by _ his 
father, was entitled in remainder to 
an estate for life with remainder to 
his first & other sons in tail, subse- 
quently to his marriage joined his 
father in two mtges., which recited 
that his father was seised in fee, & 
covenanted that he was so seised ; 
the father & the two mtgees. execute 
a subsequent ey dee in fee, to pay them 
off & raise a further sum, which W. did 
not execute, but was aware of & 
joined in a collateral deed for tho 
purpose of barring all possible estates 
tall & vesting the foe in his father ; 
part. of the money raised by all the 
mtwes. being for & applied to the use 
of W. :—Held: ho was estopped from 
setting up against his own arts any 
estate he had at the time of the 
mtges., & therefore the mtge. was & 
good charge on his life estate.—~ 

UARDIAN ASSURANCE Co. v. AVON- 
MORE (1872), 61. It. Eq. 391.—-IR. 








Part V.--Estroprpet By DEED. 


v. Davey (1910), 26 T. Tu. kt. 398; North Western Salt Co. 

v. Electrolytic Alkali Co. (1912), 107 L. 'T. 439; Morris 

v. Saxelby, [1914] 1 A. C. 688; Horwood v. Millar’s 

Timber & Trading Co., [1917] 1 K. B. 305; Rodriguez 

v. Bpeyer, [1919] A. C. 59; Hepworth Manufacturing Co. 

v. Ryott, [1920] 1 Ch. 1. 

702. -|—No man shall be allowed to dispute 
his own solemn deed (LorD MANSFIELD, O.J.).— 
GOODTITLE v. BAILEY (1777), 2 Cowp. 597; 98 
Ke. R. 1260. 


Annotations :—Refd. Corp v. Corp (1793), 1 Phillim. 11, n. ; 
Roe d. Berkeley v. York (Archbp.) (1805), 6 East 
Halford v. Dillon (1820), 2 Brod. & Bi 


Jefferys v. Bucknell (183i), 2B. & Ad. 278, 
703. Pratl a marriage settlement made 
in 1820, a father had a power of appointment 
among his children. He afterwards borrowed the 
funds subject to the power, amounting to £6,000, 
from the trustees of the settlement, on the security 
of a freehold estate which was his own property. 
On the marriage of his only daughter in 1853, the 
father settled a sum of £3,000 upon her out of bis 
own property. In 1863, the father executed three 
deeds of even date. By the first, he made a 
voluntary settlement of the freehold estate with 
some other property on his eldest son, KE. for his 
life, with remainder for the benefit of K.’s children 
or remoter issue, as IX. should appoint & in default 
of appointment, to E.’s children equally, & in 
default of children, to himself in fee. By-a second 
deed, the father appointed the whole of the £6,000 
under his marriage settlement to HK. absolutely ; 
& the same deed contained a release by the father 
& his wife & also by E. & the surviving trustee of 
the settlement, of the mtge. debt of £6,000, & a 
conveyance by the same parties of the freehold 
estate discharged from the mtge. to the uses of the 
voluntary settlement of even date; by a third 
deed, the father gave the residue of his property 
to his only other son, R. The father made his 
will, bearing the same date, & thereby confirmed 
the three deeds of even date, & charged his ultimate 
remainder under the first deed with £3,000, in 
favour of his only daughter, M., & subject thereto, 
gave the same to KR. The father died in 1864. 
k., although made a party to the first- 
mentioned deeds of even date, was not consulted 
on their preparation, & he at first refused to execute 
them, but he did in fact execute therm in the 
year 1871 :—Held: the condition annexed to 
the appointment, that EK. should release the estate 
from the mtge. debt, was not binding upon Ll. 
until he assented to the arrangement & he might 
have claimed the benefit of the absolute appoint- 
ment in his favour discharged from the condition, 
but, having executed the deeds, he had by his 
voluntary act assented to be bound by the con- 
ditions.—htoacu v. TRoopD (1876), 3 Ch. D. 429; 
34 1. 7.105: 24 W. BR. 8038, C. A. 

Annotations :—Mentd. Re Turner’s 8S. E. (1884), 28 Ch. D. 


205; Re Crawshay, Crawshay v. Crawshay (1890), 43 
Ch. D. 615. 


704. Doctrine not to be extended.|—GENERAI, 
FINANCE, MORTGAGE & DISCOUNT Co. v. LIBERATOR 
PERMANENT BENEFIT BUILDING Society, No. 738, 
post. 





, 86; 
ht d. 





Sict. 2.—TO WHAT DEEDS APPLICABLE. 
Sus-seEcT. ].—-INDENTURES. 
705. General rule.}—-A man who leases bv 
deed poll for years, or by parol may avoid this 


PART V. SECT. 2, SUB-SECT. 3. 


713 i. General rule.}—-A bond of 
annuity was granted by three parties, 
& the signature of one of them, A., 
was duly attested ; while the signatures 
of the other two B. & C. were attested 
by two witnesses, but of whom only 





resence & 
eld: B. 


one was duly designed in the testing 
clause thoreafter ; 
the bond, the price of the annuity 
was paid to A., through the hands of 
B., as A.’s agent, or at least in B.’s 
with his knowledge :— 

barred by 


was 
ventus from objecting to the error in 
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lease to say that he had nothing in the land, 
tempore dimissionis ; contrary upon a lease by 
indenture, for this is an estoppel.—ANon. (1546), 
Bro. N. C. 78; 73 E. R. 881. 

706. .|—Where a lease is made to a man 
of his own land by deed indented, this is an 
estoppel.— ANON. (1586), Gouldsb. 53; 75 HK. R. 
990. 





707. ——.|—ANon. (prior to 1547), Keil. 112; 
72 E. R. 279. 
708. .|\—Riaut d. JEFFERYS v. BUCKNELL, 





No. 985, post. 


Sub-sEcT. 2.—DEEpDS POLL. 

709. General rule.|—ANon. (1546), No. 705, ante. 

710. .|\—Ricut d. JEFFERYS v. BUCKNELL, 
No. 985, post. 

711 J—PEARL Lire ASSURANCE Co. v. 
JOIINSON, SAME v. GREENHALGH, No. 830, post. 

712. Application of rule— Declaration that 
appointment made by mistake.|—A father executed 
@ power of appointment, under which his four 
younger children, L., C., D., & K., became entitled, 
subject to his life interest, to £30,000 in equal 
shares. The father afterwards, by several instru- 
ments of appointment, affected to appoint the 
whole fund to B., CU. & UD. in the following shares ; 
viz., to B. £13,000, to C. £5,000, & to D. £12,000. 
E., who was a son, died in his father’s lifetime 
intestate & without issue; whereupon his share 
devolved to the father. After H.’s decease the 
father, with a view to support the subsequent 
appointments, executed a decd poll, declaring 
that the original appointment under which the 
children took equally was made by mistake :— 
Held: though the subsequent appointments were 
invalid so far as related to the shares of B., C., & D., 
yet as regarded the share of EB. the father was 
bound by the statement in the deed poll, & K.’s 
share, amounting to £7,500, must be apportioned 
between B. & D. in satisfaction pro tanto of the 
losses which, though the invalidity of the subse- 
quent appointments, had been sustained by their 
respective shares.——-ARMYTAGE v. ARMYTAGE 
(1842). 1 Y. & C. Ch. Cas. 461; 6 Jur. 790; 62 
E. R. 971. 











SUB-SECT. 3.—BONDs. 

713. General rule.|—-JEWELL v. (1616), 
1 Roll. Rep. 408; 1 Roll. Abr. 872; 81 EB. R. 571. 
Annotations :—Refd. Shelley v. Wright (1737), Willes, 9; 

Lainson v. Tromere (1834), 1 Ad. & Hl. 792. 

714. .}—A. delivers his deed to B. to deliver 
as his deed to C. :—Teld: a plea of non est factum 
by A. was bad, because it was his deed by the first 
delivery.—Taw v. Bury (1559), 2 Dyer, 167 a; 
Ben. 75; 73 HK. KR. 366. 

Annotations :—Mentd. Alford v. Loe (1587), Cro. Eliz. 54; 
Butler v. Baker (1591), 3 Co. Rep. 25 a; Hall v. Denbigh 
re0o), Cro. Eliz. 773; Williams v. Green (1602), Moore, 

. B. 642; Whelpdale’s Case (1604), 5 Co. Rep. 119 a; 

Oshey v. Hicks (1610), Cro. Jac. 263; Doe d. 

v. Knight (1826), 5 B. & C. 671. 

715. Bail bond.|—In an action by the 
assignee of a bail-bond, the declaration stated that 
one H. had been arrested under a capias, issued 
by virtue of a special order made by a judge; & 
the testing clause; & this was not 
affected by the circumstance that C. 
had died in the interim, & that the 
rei inter ventus did not extend to him.— 
HAMILTON ©. WRIGHT (1839), 3 Sh. 
& Macht. 127; 14 Sh. (Ct. of Sens.) 
323; 2 Dunl. (Ct. of Sess.) 86; 15 
Fac. Coll. 135.— SCOT. 

R 2 








Garnons 








on the faith of 


ret inter 
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Sect. 2.—T'o what deeds applicable: Sub-seets. 3, 
4&5.] 

that deft. had entered into the bail-bond, with a 
condition, reciting that H. had been arrested by 
virtue of a capias, issued out of the Ct. of Q. B. 
against H. in an action of debt at the suit of pltf. ; 
& that the bond had been duly assigned to pltf. by 
the sheriff according to the statute. On demurrer 
to the declaration :—Held: (1) deft. was estopped 
by his execution of the bail-bond from objecting 
that IH]. was not arrested in an action at the suit 
of pltf.—Barners v. KEANE (1850), 15 Q. B. 75; 
19 L. J. Q. B. 309; 15 L. T. O. S. 180; 14 Jur. 
7863 117 EF. BR. 386. 

Obligor misdescribed.|—-See Nos. 7614, 768, post. 

Estoppel by recitals in bonds.]|—Sce Konps, Vol. 
VII, pp. 104 ef seq. 





sect. 4.—Volp AND IMPERFECT DEEDs. 
716. Deed void—-General rule.|—-When the 
bond is a good bond the recital is an estoppel, 
but when the bond is void, the estoppel is void too 
& docs not bind the parties—NORFOLK’s CASE 
(1667), as reported in Hard. 464; 145 E. Rh. 





549. 

717. —— ~——.]—MITCHEL v. REYNOLDS, No. 
TO1, ante. 

718. Non-enrolment -— Charitable use.|— 


A pauper, being in custody for having left his 
wife & children chargeable to a parish for several 
years, executed an indenture, reciting ‘‘ that the 
present, as well as former parish officers, had 
expended £174 in maintaining his wife & children, 
& that he had agreed to convey to the parish 
officers certain lands, ete.’’: & he thereby con- 
veyed the same to trustees for the churchwardens 
& overseers of the poor & of the inhabitants of the 
parish, to the intent that the rents & profits 
might be applied to their use & benefit in aid 
of the poor rate:—Held: (1) this was a con- 
veyance for the benefit of a charitable usec, re- 
quiring enrolment pursuant to Charitable Uses 
Act, 1736 (c. 36), s. 1, & not a conveyance for 
a “ valuable consideration actually paid,’’? within 
sect. 2 of that Act; (2) a person who had been a 
party to the deed conveying the property, was not 
estopped from taking advantage of this objection. 
— Dor d. PREECE v. HOWELLS (1831), 2 B. & Ad. 
T4413; 91.3. OLS. K.B. 332; 109 BE. R. 1320. 

ra pL Mentd. Webster v. Southey (1887), 


Invalid composition with creditors.]—Sce 
Bankruptcy, Vol. V., p. 1167, Nos. 9450-9457. 
719. --—- Unregistered bill of sale.|—-A trans- 
action purported to be an absolute assignment 
by deed of certain chattels by pltf. to defts., 
followed by an agreement in writing whereby 
pltf. hired the chattels from defts. upon the terms 
that, upon a certain sum being paid by pltf. to 
defts. by weekly instalments, the chattels were to 
belong to pltf., &, upon default in payment of any 
instalment, defts. were to be entitled to resume 
possession :—Hcld: notwithstanding the deed, 
pitf. was not estopped from showing that the 
true nature of the transaction was a loan upon the 
security of the chattels, & not an absolute assign- 
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ment; & the documents were void under Bills of 

Sale Act (1878) Amendment Act, 1882 (c. 43), for 

want of registration. —MADELL v. THomMAS & Co., 

[1891] 1 Q. B. 230; 60 L. J. Q. B. 227; 641L. T. 

9; 309 W. R. 280; 7T. L. R. 170, C. A. 

Annotations :—Mentd. Beckett v. Towor Assets Co., [1891] 
1 Q. B. 638; Kdwards v. Marcus, [1894] 1 Q. B. 687. 
Validity of bill of sale.] 

Vol. VII., p. 127. 
Forged share certificates.|—Sce ComMPANIrs, Vol. 

IX., p. 289. 

720. Deed voidable only.|—A dced cf inspector- 
ship & composition made between a debtor & 
his creditors in Gt. Britain contained a covenant 
that in a certain event debtor would, if required by 
the inspector, assign all his property to the in- 
spector for the benefit of the creditors; that upon 
such assignment the inspector should give a 
certificate that debtor had so assigned, & that 
thereupon the debtor should be released from his 
debts. The deed contained a proviso that it 
should ‘‘ cease, determine, & be void ’’ if all the 
creditors in Gt. Britain to a certain amount did not 
execute it within six months from its date. Debtor 
was duly required by the inspector to execute an 
assignment, & did so, & received a certificate :— 
Held: (1) the deed was not void, but voidable 
only; the release constituted a good defence 
against a creditor who had executed the decd, & 
who, having had notice that all the creditors had 
not signed the deed, had endeavoured to obtain 
payment of a dividend out of the property assigned 
to the inspector. 

Semble ; (2) the proviso was inserted in the deed 
for the benefit of debtor, & a creditor who had 
executed could not take advantage of it. 

Pitf. has no right to take advantage of the fact 
that one or more creditors did not execute the 
deed (Manisty, J.)—DUNN v. WYMAN (1881), 
51 L. J. Q. B. 623. 

721. Deed imperfect—General rule.|—-The es- 
toppel could only arise if the document delivered 
to LL. were prima facie complete.—Re BALKIs 
CONSOLIDATED Co., Lip. (1888), 58 L. T.. 300; 
36 W. RR. 392; 47. L. RR. 208. 

722. ——— Lease not executed by all lessors.] 
In covenant, pltfs. declare, that A., B., C., & D., 
by indenture, demised to deft., & make profert 
of the counterpart. Plea: non est factum. After 
proof of the execution of the counterpart by deft., 
it is competent to him to produce the demising part, 
to show that only two of the four lessors executed 
it; & deft. having so done, & thereupon a nonsuit: 
having been directed :—Held: the nonsuit was 
wel]].—WILSON v. WOOLFRYES (1817), 6 M. & S. 
341; 105 Kh. BR. 1270. 

Annotutions :—Consd. Cardwell v. Lucas (1836), 2 M. & W, 
111. Refd. Fishmongers’ Co. v. Kobertson, Fishmongers’ 
Co. v. Booth, Fishmongers’ Co. v. Staines (1843), 6 Scott, 
N. 2.56. Mentd. Pitman v. Woodbury (1848), 3 Exch. 4, 
723. Lease not executed by lessor.]|—A. 

declaration in covenant stated that one J. was 

seised in fee, & being so scised, by a certain in- 
denture, with the consent & approval of J. then 
given, made between J. of the one part, & deft. of 
the other part, (profert, sealed with the seal of 
deft.), it was witnessed, that, for the considerations 
therein mentioned, he, J., did demise to deft., his 
exors. & administrators, certain premises therein 


See Binus oF SALE, 














PART V. SECT. 2, SUB-SECT. 4 estoppel. Doz d. TirFANY v. Mc- & delivered by B. &C., A. being present 
i . ae CREEN (1837) (1823-1900), 1 Ont. at the execution of the deed, but 
Deed imperfect—Joint deed of Dig. 2242.—CAN. refusing to sign it:—Held: B. was 


p. 
husband & wife—Lxecuted by husband 
only.J—A covenant in a deed pro- 
fessing to be made jointly by husband 
& wife, but exccuted only by the hus- 
band, is not sufficient to work an 


q. —---- Bond not executed by ail 
obliyants.}—-A bond for money lent, 
hearing to be granted by A., B. & 
C. as principal obligents, was signed 


not afterwards entitled to repudiate 
the obligation on the ground that A. 
had not signed the deed.—Craiu v, 
PATON (or BROWN) (1865), 4 Macph. 
(Ct. of Sess.) 192.—SCOT. 


Part V.---ESTorprEL BY DEED. 


mentioned ; to hold to him, his exors., etc., for 
the term of eleven years. By virtue of which 
indenture, & by permission of J. deft. afterwards 
entered into the premises, & was possessed thereof. 
That J. afterwards made his will, by which he 
devised the estate to his widow E. for life. remainder 
to pltf. for life. It then averred the death of J., 
& afterwards of E., his wife, whereupon pitf. 
became & was scised of the reversion of & in the 
premises in his demesne as of freehold for the term 
of his natural life, under & by virtue of the will. 
Deft. pleaded in effect that, although the deed 
was his deed, yet, it was not signed by J., nor by 
any agent of J. thereunto lawfully authorised by 
writing, nor was any lease for the term of eleven 
years put into writing & signed by J. or any agent, 
ctc.:—Held: (1) the action was not maintainable 
by pltf. against deft. for breaches of the covenants 
in the indenture. 

(2) If the lease was not executed by lessor, there 
could be no estoppel (PARKE, B.).—CARDWELL v. 
Lucas (1836), 2 M. & W. 111; 2 Gale, 203; 6 
lL. J. Ex. 52. 

Annotations :—Mentd. Coochv. Goodman (1842), 2Q. B. 580 ; 

Pitman v. Woodbury (1848), 3 Exch. 4. 


Deeds by infants.|—Sce Sect. 6, sub-sect. 3, 
post, 

Attempt by married woman to avoid restraint 
on anticipation.|— Sec Nos. 910, 911, posé. 

Void deed of arrangement.|—-Sece BANKRUPTCY, 
Vol. 1V., p. 160, No. 1498. 


SUB-SECT. 5.--UNEXECUTED DEEDS. 

724. General rule.|—By a deed of Jan. 1796, re- 
citing S.’s bkpcy., & the conveyance under it of 
land, belonging to S., to T. W., ‘I’. W. conveyed to 
B. for the purpose of making a tenant to the 
precipe. B. was no party to this deed; but he, 
in eb. 1796, by deed not referring expressly to 
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the bkpcy. or the previous deed, conveyed the 
lands to a tenant to the precipe, & declared the 
uses of the recovery to be to his mother for life, 
remaindcr to himself in fec: the parties to the 
intended recovery, named in this deed, were the 
same as those mentioned in the preceding :— 
Held: (1) B., in a suit respecting other land, was 
not estopped from disputing S.’s bkpcy. 

(2) The former deed, which recites the bkpcy., 
etc. is not executed by deft. ; & that which is, is 
silent respecting the bkpcy. There is, conse- 
quently, no direct estoppel. He is said to have 
recognised & adopted the whole of the former 
deed, by thus executing the latter. But is it 
true, as a general proposition, that a party so 
claiming adopts the statement of facts in an anterior 
deed, which go to make up his title? We are 
aware of no authority for such a doctrine (LORD 
DENMAN, (©.J.).—DoE d. SHELTON v. SHELTON 
(1835), 3 Ad. & El. 265; 1 Har. & W. 287; 4 
Nev. & M. K. B. 857; 4 L. J. K. B. 1673 I11 
KE. R. 4138. 


Annotations :—Generally, Mentd. Leggo v. Boyd (1840), 6 
Bing. N. C. 240. 


725. Deed acted on.j|—A. & wife, scised, in 
right of the wife, of two estates, M. & F., by deeds 
of 1792, purporting an absolute sale, released the 
same to O. in fee, & covenanted to levy a fine to the 
uses of the deed, which was levied accordingly 
in 1793. By deeds of July, 1798, A. & wife con- 
veyed M. alone to O. in fee & covenanted that the 
fine of 1793 & all other fines, etc., should enure to 
uses of this second deed. This deed was executed 
by all the parties but no other fine was levied. 
It appeared that O. did not take possession of 
M. till the execution of this deed. By another deed 
of Nov. 1798 reciting that the transaction of 1792 
was a mtge., & that it had been discovered that 
the wife’s interest in F. was for life only, & that part 
of the mtge. debt was satisfied by the conveyance 
of M., & that the remainder, with a further sum, 


PART V. SECT. 2, SUB-SECT. 5. 


725 i. Decd acted on.J—M. attended 
a meeting for the forming of the C, 
Co, where he proposed & seconded 
resolutions, & was elected a director 
of the co. & as such his name was 
afterwards insisted in the deed of 
settloment. That deed M. never exe- 
cuted. Ho acted as a director, received 
fees for his attendance, signed cheques 
to defray the expenses, & as chairman 
of the board he signed the minutes 
making the tirst cull. Further upon 
one thousand shares he paid the allot- 
ment moncy, & also paid the first two 
calls in respect of the shares. Ho 
refused to pay a third call, & the co. 
sued him therefor, charging him as 
being the holder of one thousand 
shares, & indebted to the co. in respect 
of the calls thereon, to which he had 
become Hable in terms of the deed of 
settlement :-—eld : M. was not 
estopped from alleging, & proving that 
he had not executed the deed of 
settlement.—Davis v. MONTEFIORK 
(1873), 12 N. 8S. W. S.C. R. 26.—AUS. 


725 ii, ---Pltfs. sued defts. for 
£1,000 being the amount of one share 
held by defts. under an agreement to 
durchase land from pltfs. Land was 
to be purchased for £16,000 which was 
to be provided for by 16 shares of 
£1,000. The person & cos. were to 
tako & be responsible for the number of 
shares set opposite their names in the 
schedule to the agreement. Most of 
the parties who agreed to buy tho 
land had signed the agreement in 
respect of the shares opposite their 
names but some had refused to sign 
the document. Defts. had signed in 
respect of one share of £1,000; before 
one of defts. so signed he stipulated 





with pltfs. that he was not to be bound 
by the agreeinent unless & until all 
parties signed the sume. Defts. rely- 
ing on this stipulation made by one of 
them & alJso upon the general con- 
struction of the agreement refused to 
pay the £1,000 :-—Held: defts. were 
not bound by the agreement inasmuch 
as the same had not been signed by all 
the parties.—-RAYMENT v. TUTHILL 
(1890), 16 V. L. R. &54.—AUS. 

725 iii. -}—Where an agreement 
under seal, but of a nature not requiring 
a seal, was cxecuted by one of two 
partners in the name of the firm, & 
the partner not executing afterwards 
acted under & received the benefit 
of it, such agreement was sustained 
as his deed, & he could not be allowed 
to dispute the authority by which it 
was executed in his name.~- BLOOMLEY 
aa (1852), 9 U. CG. RR. 455.— 











725 iv. .—A declaration on a 
covenant stated that by indenture 
between plitfs. & defts., pltfs. demised 
to defts. the tolls authorised by law to 
be received upon a certain turnpike 
road, for one year; that defts. cove- 
nanted to pay a certain rent therefor ; 
& that by virtuoe of the demise defts. 
entered & were possessed for the term 
so to them granted. Breach, non- 
payment of the rent :—Held: defts. 
were estopped from denying the demise, 
& wore bound by their express covenant 
to pay the rent; & the non-execution 
by the lessors, under such circum- 
stances, was no dcfence.—FRONTENAC 
MUNICIPAL COUNCIL v. CHESTNUT 
(1852), 9 U. C. R. 365.—-CAN. 


725 v. .}—In an action of eject- 
ment the lessor of plitf. relied upon a 
title derived through T. from J., & 





deft. claimed to hold by possession. 
It was proved by 'T. that before he 
purchased the propel deft., with a 
view to inducing him to buy it, told 
him it belonged to J., that J. was heir 
to it, & entitled to sell it, & that if 
T. gota deed of it from J. he would have 
a good title. Soon after this conversa- 
tion T. went to examine the land, 
& whilo there deft. told him ho had 
been put on the place to watch it, & 
in cause T. bought froin J. be would not 
give up the possession of it unless he 
got a portion of it-—about 200 acres. 
In consequence of what deft. had said 
to 'T., & after cxamining the land, the 
latter went to see J., but no agreement 
to purchase was arrived at on that 
occasion, J. wanting $600, & T. 
offering $400. A week or fortnight 
afterwards J. concluded to accept the 
$400 & sent word to that effect. 
Thereupon 'T. said he would sce what 
could be done with deft. He swore: 
‘*T sent word by my brother to see if 
deft. would take 150 acres. My 
brother brought a message to me, in 
consequence of which I bought the 
property.”’ TT. then obtained from J. 
a deed of tho property &, as he said, 
went up to the land with a surveyor, 
** to run off deft. 150 acres,’’ which hoe 
“had arranged to give him.’ When 
they got on tho land deft. wanted 220 
acres, Which T. having purchased & 
paid for tho title finally assented to, & 
220 acres were run off. It was there- 
fore arranged that deft. should give 
T. a quit claim deed of the land, 
except the 220 acres which had becn 
surveyed off to him, & that T. should 
give deft. a deed of the 220 acres. 
The deeds never were executed; & 
finally, after the lessor of pltf. pur- 
chasod from T., deft. repudiated the 
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2.—To what deeds applicable: Sub-sects. 5, 6 
&7, Sect. 3: Sub-sect. 1.] 

» the value of the wife’s interest in F., 
vig ens conveyed to O., the wife’s life estate in 
1’. This decd was not executed by O., though he 
entered under it. 
1834, K., with the deed, was given up to her son. 
On a bill filed by the heir of the wife, after the death 
of A., in 1836, against the devisee of O., to recover 
the estate of M., either absolutely or by way of 
redemption :—Held: as O. never signed the deed 
of Nov. 1798, though he entered under it, the 
recitals therein were not conclusive evidence 
against him, so as to contradict the conveyance 
of 1798 which was absolute upon the face of it. 
Secus : if he had signed it.—TUuLL v. OWEN (1840), 
4Y.&C. es.192; 9L. J. Ex. Kg. 33; 4 Jur. 503 ; 
160 BK. Rt. 975. 

726. .|}—Deft. made a promissory note 
payable on demand to pitfs., as exors. of A., & 
at the time the note was given a deed was executed, 
reciting that pltfs. had agreed, with the consent 
of the residuary legatees, who were parties to the 
deed, to invest the residue of A.’s estate in certain 
securities, of which the note was one, until the 
residue should be divisible under the trusts of 
A.’s will. To an action on the note brought 
before the residue was divisible, deft. pleaded 
that by a contemporaneous agreement in writing 
it was avreed that the note should not be payable 
until the residue was divisible. The replication 
traversed the making the agreement :—Held : 
(1) the allegation of the contemporaneous agree- 
ment was proved by the deed; (2) the deed in 








transuction altogether, & claimed to 
retain the whole land :—-Held: deft. 
was estopped from disputing J.’s, 
& consequently the lessor of pltf.’s, 
title to the whole land.—DorE dd. to 
DOHERTY 7. BROWN (1880), 19 N. B. RR. 


605.—CAN. ; 
725 vi. ~---.J—Action of ejectment, Claimed through 
The action was twice tried. Pltfs., 


cution of the 


exors. of original pltf., claimed title 
under a deed dated June 1%, 1856, by 
H., deceased, the former owner, con- AN. 
veying the land to his son, R., who, on 


On the death of the wife in. 


conveyed the land to R., & there was 
evidence for a jury; that by his con- 
duct in relation to the conveyance to 
kt. he had induced the original pltf. 
accept the mortgage from 
believing the title to be vested in R. 
by virtue of the deed, & deft., who also 


estopped from denying the due exe- 


decd.—-MCDONELL  v. 
a (1885), Cass. Dig. 246.— 


725 vii. -----.}—In an action by the 


ESTOPPEL. 


question was not executed by the pltfs., but they 

had acted under it, & it was in their custody, & 

roduced by them at the trial :—Held: they wero 
boutid by it, & it was an answer to the action.— 

WEBB v. SPICER (1849), 13 Q. B. 886; 18L.J.Q. B. 

142; 18 L. T. O. S. 63 14 Jur. 33; 116 E. R. 

1502; revsd. on other grounds, 13 Q. B. 894, Ix. 

Ch.; sub nom. SALMON v. WEBB & FRANKLIN 

(1852), 3 H. L. Cas. 510, H. L. 

Annotations :—-A8& to (1) Refd. Wecdon ». Woodbridge are 
13 Q. B. 470; Manley v. Boycot (1853), 2 BE. & LB. 46; 
Janham v. Barry (1855), 15 C. K. 597. As to (2) Refd. 
Hudspeth v. Yarnold (1850), 9 C. 13. 625; Stroughill v. 
Buck (1850), 14 Jur. 741; Pollok v. Bradbury (1853), 8 
Moo. P. C. C. 227. 

727. Deed formerly approved but not executed 
-—Deed not acted on.]—R. after some negotia- 
tions, contracted with the assignees of Messrs. E. 
for the purchase of certain claims of bkpts. against 
the estate of G. He represented that he acted on 
behalf of himself & M., who was clearly cognisant 
of the negotiations & contract. Several docu- 
ments passed between the parties, & finally a 
draft of a deed was prepared, which recited that 
the contract was a joint purchase by Rh. & M. 
This was submitted to M., who approved of it ; 
& at that time he was willing to adopt the contract, 
but subsequently, upon an alteration of circum- 
stances, M. objected to the contract, & refused to 
join in the purchase :—Held : there was no evidence 
that M. had entered into an agreement, or that R. 
acted as his agent; & the recital of an agreement 
in a document intended to be executed, would 
not bind a party who had done nothing to recognise 
it, though at one time it was apparent that he 
was willing to execute it, & the bill was dismissed 


for execution by himsclf & other 
creditors. The deed contained no 
reservation of the rights of the creditors 
against suroties. Pitf. retained the 
decd, but did not execute it or obtain 
the execution of it of any other 
creditor :—Held: although he had 
not executed the deed, he was estopped 
us against the maker of the note from 
claiming to exercise his remedy by 
action for recovery of the debt other- 
wise than in accordance with the pro- 
visions of the deed, the execution of 
which he had himself procyred; &, 


Rt., 


his father, was 


Apr. 19, 1869, infged. to the original 
pitf, This mtge. having been fore- 
closed, the land was purchased by the 
mtgee. at the sheriff’s sale. At tho 
trial pltf.’s counsel tendered a copy 
of the deed of June 1%, 1856, certified 
to be a true copy of the register of 
deeds, & accompanied hy an affidavit 
of one of pltfs., ° that the original deed 
of which the paper writing hereunto 
annexed, marked ‘ A.,’ is a copy 
certified under the hund of the late 
registrar of deeds, in & for the County 
of Inverness, is nut in my or my co- 
pltf.’s possession, or under our control ; 
& I further say that we have inquired 
for, & been unable to procure the 
Baine.”’-—D., o son of the original 
owner, & one of the witnesses to the 
decd, gave evidence.—“ I went to the 
registry of deeds office, & proved the 
deed from my father, H., to R., his 
son. It was registered June 17, 1856, 
I took the deed to the registry office 
& left it there. I um not aware of 
R.’s knowledge of the deed from my 
father.” kt. swore that he never saw 
the deed & never heard of it until a 
fow years before the first trial in Oct. 
1880. It was agreed that pitf. should 
become nonsuited with Jcave to move 
.to got the nonsuit aside, & in case the 
ct. should think the nonsuit wrong, 
the ct. to enter a verdict for pltf. -— 
Held; the presumption was that H., 
the orlginal owner having signed the 
deed, delivered it to D., to tuke to the 
registry offico to be proved & regis- 
tered; & tf this registration he gave 
notice to all the world that he had 


Crown against C. on a bond of surcty- 
ship for the faithful discharge by a 
govt. official of his duties as such, 
deft., under a plea of non est factum, 
swore that he signed the bond in 
blank; that he made no affidavit of 
justification; & that the certificate 
of the magistrate of the execution of 
the bond, as required by the statute, 
was irregular & unauthorised. The 
attesting witness to C.’s execution of 
the bond, & the magistrate, each swore 
to the correctness of his own action, 
& that C. must have properly executed 
the bond or the affidavit would not 
have boen made or the certificate 
given :—H/eld ;: the weight of evidence 
was in favour of the due execution of 
the bond by C., & C. was estopped from 
denying that he had executed the 
bond.—R. v. CHESLEY (1889), 16 
5S. C. R. 306.—CAN. 


725 viii. --——.]—Pltf. was the payce 
& deft. was the indorser of a promissory 
note which was dishonoured when it 
fell due. Due notice of dishonour 
was given to deft. The maker of the 
note, who was deft.’s husband, was 
then indebted to pltf. in a sum con- 
siderably exceeding the amount of the 
note. t some time after its dis- 
honour pltf. suggested to the maker 
that he should assign his estate to a 
trustee in trust for his creditors. The 
maker agreed, & pltf. instructed his 
own solrs. to prepare a decd of assign- 
ment. The deed contained no reserva- 
tion of the maker of the note & the 
trustec, & was forwarded to pltf, 


as by the deed timne had been given 
to the maker, deft. as indorser 
was thereby discharged.—HATRICK v, 
woe (1910), 29 N. ZL. RR. 472.-— 


725 ix, ——~—.)—In 1757 a party exe- 
cuted @ dood on procuratory of resigna- 
tion of bis land estate in Scotland in 
favour of particular beirs, valid in all 
respects, reserving power to alter at 
any time during his life or even on 
deathbed. He afterwards in 1763 
exccuted a new deed, with a variation 
in the destination to the parties 
favoured, applicable to the same estate 
but defective in the suolemnitics required 
in conveying a hcritage in Scotland. 
There was no express revocation tn 
this latter deed of the former but it 
was coutended there was an implicd 
revocation from the destruction bei 
different :—-/ield: the latter dee 
although not executed according to the 
suolomnities of the law of Scotland 
yet contained an obligation or declara- 
tion of the granter’s will being 
executed in virtue of reserved powers 
was good & sufficient to found an 
action against the heirs to implement 
& these heirs having taken benefit 
from the deed of 1763 could not appro- 
bate & reprobate the same d but 
were bound to implement the obliga- 
tions which arose from their taking 
benefit. — WiLs0ON v. HENDERSON 
(1802), 4 Pat. App. 316.—SCOT. 


r. Deed not signed by all parties.) 
—A party who subscribed a deed as a 


Part V.--—EstTorpreL BY DEED. 


against M., with costs; but as R. admitted pltf.’s 
case, a decree was made against him, without 
costs.—FoLIGNo v. Martin (1852), 22 L. J. Ch. 
502; subsequent proceedings (1853), 16 Beav. 586. 


Annotations :~-Mentd. Sweet v. Meredith (1863), 4 Giff. 207; 
Watson v. Cox (1873), 27 L. T. 814; Henty v. Schriéder 
(1879), 12 Ch. D. 666; Hutchings v. Humphreys (1885), 
54 L. J. Ch. 650. 


See, also, No. 1416, post. 

728. Deed produced as evidence.] — WrBB v. 
Spicer, No. 726, ante. 

729. Policy not executed by assured.]—-Fostrer 
v. MENTOR LIFE ASSURANCE Co., No. 738, post. 
Face not executed by lessor.|— See Nos. 722, 

2o, ante. 


SuB-SECT. 6.—DEED ACKNOWLEDGED. 


730. Whether binding on contingent intcrest.| 
-Crorrs v. MIDDLETON, No. 747, post. 


SUB-SECT. 7.—DieeEp KENROLLED. 
Sce No, 211, ante. 


Secr 3.—RULES OF GENERAL APPLICATION. 
SUB-SEcT. 1.---MusT BE CERTAIN AND 


UNAMBIGUOUS. 


731. General rule.}—Crorrs v. MIDDLETON, 
No. 747, post. 

732. .|—The condition [in a bond given by 
a collector of property & income tax, under 
Income Tax Act, 1842 (ec. 35)} recited that A. 
‘* had been duly nominated & appointed a collector 
for the year ending,”’ ctc., & that duplicates of the 
assessments had been delivered & given in charge 
to him, with a warrant or warrants for collecting 
the same” :—Held: in an action against the 
sureties, for A.’s default, they were not estopped 
by these recitals from showing that there had been 
no complete appointment of A. as collector, & 
that the duplicate assessments & warrant to 
collect had not been delivered to him. 

As to the question, whether defts. are estopped 
by the recitals in the bond from setting up this 
defence, it is to be observed that it is a rule that 
estoppels must be certain to every intent (WIL- 
LIAMS, J.).—KEpr v. WiaGetrr (1850), 10 C. B. 
35; 20 L. J.C. P. 40; 14 Jur. 1137; 138 EB. RR. 
15. 

Annotation :—Mentd. Durham Corpn. v. Fowler (1889), 23 

Q. B. D. 394. 


733. .]—(1) The covenants for title in a 
mtge. of a freehold estate, whether read in con- 
nection with the word ‘“ grant’”’ or not, do not 
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amount to that precise averment that mtgor. is 

seised of the legal estate which is necessary to 

create an estoppel as against him & claiming under 
him. 

A., by deed, purported to grant a freehold estate 
to B. by way of mtge. The deed contained no 
recitals, but there were the usual mtgor.’s covenants 
for title, including a covenant that mtgor. ‘‘ had 
power to grant the premises in manner aforesaid.” 

The mtge. was accepted by B. on the faith of 
certain forged title deeds produced & handed to 
him by A. At the date of mtge. A. had not the 
legal estate nor any interest whatever in the pro- 
perty. Subsequently, however, A. acquired the 
legal estate & mortgaged it to C.:—Held: inas- 
much as mtge. to B. contained no precise averment 
that A. was seised of the legal estate, no estoppel 
had been created in favour of B. as against C. 

(2) I see no reason for extending the doctrine. 
It can have no operation except in the case of 
third parties who are innocent of fraud & who 
have become owncrs for value; & there can be 
no reason that I am aware of, tor preferring one 
innocent purchaser for value to another. As 
against the man himself or persons claiming 
without value, the purchaser or mtgce. can recover 
without any recourse to estoppel at all; therefore, 
considering especially that the jurisdiction in 
equity & common law is now vested in every Ct. 
of Justice, so that no action for ejectment or, as 
it is now called, an action for the recovery of 
land, can be defeated for the want of the legal 
estate where pltf. has the title to the possession, 
I think I ought not to attempt in any way to ex- 
tend this doctrine by which falsehood is made to 
have the effect of truth. The doctrine appears 
no longer necessary in law; it appears no longer 
useful, &, in my opinion, should not be carried 
further than a judge is obliged to carry it 
M.]h.).---GENERAL FINANCE, MorrGace «& Dis- 
count Co. v. LIBERATOR PERMANENT BENEFIT 
BUILDING SocrEry (1878), 10 Ch. D. 15; 39 
L. T. 600; 27 W. R. 210. 

Annolations :—As to (1) Refd. Low v. Bouverie, [1891] 3 
Ch. 82; Onward Bldg. Soc. v. Sinithson, [1893] 1 Ch. 1; 
Poulton 7, Moore (1913), 83 L. J. K. B. 875. As to (2) 
Consd. Williams v. Pinckney (1897), 77 L. T. 700. Refd. 
Low v. Bouverie, [1891] 3 Ch. 22; Matthews v. Usher 
(1899), 68 TL. J. Q. B. 988; Poulton v. Moore (1913), 
83 L. J. K. B. 875. 

734. -|] — Defts., trustees of a will, sold 
parcels of land, X., to B., which he mortgaged to 
C. Subsequently B. induced one of defts. to sell 
to him a piece of land, Y., which, though B. 
represented the contrary, was in fact part of X. 
B. mortgaged Y. to D., pltf. Eventually, C. took 
possession. Pitf. then sued defts., for compensa- 
tion for loss caused by their misrepresentation, or, 
in the alternative, for breach of covenant for 
title :—Held: (1) the second conveyance of Y. 
did not contain such a distinct averment that defts. 





cautionor, after hearing another per- 
son who was named in it as a co- 
obligant refuse to sign it, pleaded that 
the deed was not binding, because all 
the parties proposed had not signed it. 
The plca was repelied. MONTGOMERIE, 
RTO. (BROWN’s TRUSTEES) v. ALEX- 
ANDER (PATON’'S TRUSTER) (1865), 38 
Sc. Jur. 85.—SCOT. 


s. Deed executed by agent—With- 
out sufficient authority —To an action 
by L. against A. the defence was release 
by deed. A. had executed an assign- 
mont for benefit of creditors & received 
authority by telegram to sign for L., 
the deed dated Oct. 8, 188i. After- 
wards, with knowl of it, L. con- 
tinu to send goo to A., & on 
Nov. 6, 1881, wrote to A., ““J havo 


done as you desired by telegraphing 
you to sign deed for me, & I feel confl- 
dent that you will see that I am pro- 
tected & not lose one cent by you. 
After you get things adjusted I would 
like you to scnd me a cheque for 
$800.” ...In Apr. 1885, A. wrote 
to L., “In one year moro I will try 
again for myself, & I hope to pay you 
in full.’ In Nov. 1886, the account 
sued upon was stated :—Jield: the 
execution of the deed on his bchalf 
being made without sufficient authority, 
L. was not bound by the release con- 
tained therein, & never having subsge- 
quently assented to the decd, or 
recognised or acted under it, he was 
not estopped from denying that hoe 
had exccuted {t.— LAWRENCE v. ANDER- 
SON (1889), 17 S. C. R. 349.—TAN. 


PART V. SECT. 3, SUB-SECT. 1. 


731 i. General rule.|—Estoppel may 
be sustained upon a direct & irre- 
sistible inference from the words of a 
deed.—ARCHIBALD v. BLOIS (1854), 
James, 307.—CAN. 


731 ii. ~}+-Those who rely upon 
& document as an estoppel must clearly 
establish its meaning: if there is any 
amb ty, the construction may be 
aided by looking at the surrounding 
circumstances.—-Mrwa KuwaR 2. 
HuLas Kuwar (1874), 13 B. L. R. 
312.— IND. 


781 iii, rpc ita ought not 
to be allowed unless plainly & clearly 
established.—Goss wv. GUARDIAN JN- 
ROS. Co. (1894), 7 Nfld, T. i, 
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Sect. 3.—Rules of gencral application: Sub-sects. 1, 
2,3,4 4 5.] 
were seised at the time of this conveyance as 
would estop them from denying that they were so 
seised ; (2) as pltf. had no legal estate with which 
the covenants could run, he could not sue on the 
covenants; (3) pltf. had no remedy for misre - 
presentation by defts., the representation having 
been made honestly. 
Qu.: whether, if the conveyance had been in 
terms sufficient to create an estoppel, defts. could 
have successfully pleaded frand by B.—ONWarp 
BuitpDInG Society v. SMITHSON, [1893] 1 Ch. 1; 
62 I. J. Ch. 188; 68 L. T.1253; 41 W. R. 535 37 
Sol. Jo. 9; 2 1.106, C. A. 
Annotations:—As to (1) Consd. Williams v. Pinckney (1897), 


77 L. 'T. 700. Refd. Poulton v. Moore, {1915} 1 K. B. 
400. 


Recitals.} —Sce Sect. 4, sub-sect. 3, B. (¢), post. 





SuBp-sEcT. 2.--MusT BE RECIPROCAL. 

735. General rule.|—Bowman v. Taynon, No. 
810, post. 

736. ——-..--To constitute a good estoppel, 
both parties must be bound, mutuality being an 
essential ingredient of the doctrine.—GAUNT 1. 
WAINMAN (1836), 3 Bing. N. C. 69; 2 Hodg. 
184; 3 Scott, 413; 1382 E. R. 3355 sub rom. 
(GRANT v. WAINMAN, 5 L. J. C. BP. ddd. 

_{nnotaticn :—-Consd. Isuacs rv. Salbstein, [1916] 2 k. B. 139. 
———.|— DoE d. THOMAS v. WALKER (1843), 
21.7. 

738. ..—The M. insurance co. executed a 
deed poll which was a life policy for one year on 
the life of O. It was in the ordinary printed form 
of such policies, & commenced with a recital that 
the assured had on Nov. 21 last caused to be 
delivered into the office of the M. co. a declaration 
in writing; signed by them, touching the age, 
past & present health & other circumstances 
relating to O., which the assured had agreed should 
be the basis of the contract; & there was the 
usual proviso that if any thing in the declaration 
was untrue the policy should be void. Inan action 
on this policy the M. co. pleaded that the declara- 
tion was untrue. 

I cannot think that the recital by defts. in the 
policy, that it was so signed, is binding on the 
assured. Suppose that no signature had appeared 
upon any part of it, & that it had been a mere 
printed form with none of the blanks filled up, 
surely pltf. would not have been precluded from 
contending that it was not signed, or from showing 
that defts. had agreed to take upon themselves 
the risk of O. continuing an insurable life. It 
seems to me, that the doctrine of estoppel does not 
apply to such a transaction, & that we are bound 
to see Whether, in truth, the declaration was 
signed by the dircctors, & what it imports. Look- 
ing to the document itself, in the place for ‘“ signa- 
ture of the party whose life is to be assured,” 
no signature appears, & in the place for ‘‘ signature 
of party in whose favour policy is to be granted,” 





PART V. SECT. 3, SUB-SECT, 2. 


735 i. General rule.}—Where a party 
succeeds in establishing the illegality 
of an instrument, he will not. be allowed 
to enforce any stipulation that may be 
contained therein for his benefit.— 


Village 


houses & 
member being deaf & dumb, & not a 
party to the arbitration & award. 
afterwards sued for separate possession 
against the others, who in their defence 
denied his title to inherit by Hindu 


ving been produced at the 


ESTorrEt. 


no signature appears. Jn another part of the 
document there is the signature of one of the 
directors ; but I think it impossible to say, as a 
matter of law, that this signature applies to that 
part of the document which contains the unsigned 
declaration in the name of O. (LoRD CAMPBELL, 
U.J.).— Foster v. MENTOR LIFE ASSURANCE Co. 
(1854),3 I. & B. 48; 2 C. lL. R. 14045 23 1. J. 
Q. 1. 145; 22 L. T. O. S. 3053 18 Jur. 827; 118 
K. BR. 1058. 


SuB-SEcT. 3.-—ONLY AS TO Facts. 

739. Statement of opinion insufficient.! — In 
1910 a debtor had a receiving order in bkpcy. 
made against him. He subsequently paid a 
composition, & the receiving order was discharged. 
A. & B. who were creditors, did not prove under 
the receiving order, & did not receive the composi- 
tion. In 1912, the debtor, being again in 
difficulties, executed a deed assigning property 
to a trustee in trust to pay the creditors scheduled 
thereto their debts, including A. & B. The 
trustee declined to pay A. & BK. with the other 
scheduled creditors on the ground that their 
debts were barred by the discharge of the receiving 
order & the payment of the composition, & that 
they were in law not creditors at all:—-Held: 
the trustee was not estopped by the deed from 
denying that A. & B. were in fact creditors entitled 
to the benefit of the deed. 

I think the true view of the deed is that those 
names & those amounts were merely inscrted as 
statements of the debtor as to the persons who he 
thought were his creditors, & the amounts in 
which he thought he was indebted to those 
creditors (HORRIDGE, J.)—He PineET, Exp. 
TOURSIER (A.) & Co. & BERKELEY, [1915] 3 K. B. 
519; SLL. J. K. B. 2183; 118 4. T. 9263 31 
T. L. RR. 558, D.C. 


SUB-SECT. 4.—NO EsTOPPEL BY IMPLICATION. 

740. General rule.|—A IJessee by indenture 
cannot plead even against an assignee any thing 
which is tantamount to pleading that) the lessor 
had no interest in the premises when he made the 
lease. In an action of covenant such plea is bad 
upon a general demurrer if the declaration shows 
that the lease was by indenture; & will not 
prevent pltf. from having judgment. A plea that 
the lessor made a conveyance in fee before the 
lease, with a traverse that he was afterwards 
seised in fee, is tantamount to pleading that he 
had no interest in the premises when he made the 
lease. 

Privies in estate as the feoTfee, leasee, etc., shall be 
bound & take advantage of estoppels ... & where 
the estoppel works on the interest of the land, it 
runs with the land, into whosesoever hands the 
land comes (per Cun.). 


Another objection was, 


that estoppels are 


property, such he consequently could not avail him- 
self of what the award contained in 
his favour.—-H1iRA SINUIE vw. GANGA 
SANHAI peed) J. . R. 6 All 322; 


L. RK. 11 Ind. App. 20.—IND. 


He 


his hysical 
th. 


The PART V. SECT. 3, SUB-SECT. 4. 


AG. vt NIAGARA Faris Inter. J®W, 0n account of 
NATIONAL BRIDGE CO. (1873), 20 Gr. pois which was from bir 
490.—-CAN. award ha 

785 ii. ——--.]—An arbitrator’s award 


declared the right of a member of a 
Hindu family jointly possessed of 


hearing :—-Held: this member of the 
family, being a stranger to the sub- 
Inission to arbitration, was under no 
obligation to abide by the award. & 


740 i. General rule.j-—Attestation of 
a deed does not itself estop the person 
attesting from denying that he knew 


its contents or that, he consented to 
tha trangnactinn wlth a 


Part V.---Estorre, py DExEp. 


odious, & not to be construed or raised by implica- 

tion. The answer to which was, here was no 

construction by implication, but a plain estoppel 
appeared upon the face of the declaration (per 

Con.).— PALMER v. EKINS (1728), 2 Ld. Raym. 

1550; 1 Barn K. B. 103; 2 Stra. 817; 11 Mod. 

Rep. 407; 92 EK. R. 505. 

Annotations :—Consd. Carvick v. Blagrave (1819), 1 Brod. & 
Bing. 531; Cuthbertson v. Irving (1859), 4 H. & N. 742. 
Refd. Gibson & Johnson v. Minct & Fector (1701), 1 
Hy. Bl. 569; Cardwell v. lucas (1836), 2 M. & W. 111; 
Beckett v. Bradley (1844), 7 Man. & G. 994 ; Cuthbertson 
v. Irving (1860), 6 H. & N. 135. Mentd. Pluck v. Digges 
(hepa 5 Bi. N.S, 315; Lush v. Russell (1850), 19 L. J. dx. 





741, -|—BOwMAN v. TAYLor, No. 810, post. 


742. (|—Riair d. JEFFERYS v. BUCKNELL, 
No. 985, post, 





Sub-secr. 5.--WHETHER ESTOPPEL WITERE TRUTU 
APPEARS. 

743. Recital — Title of lessor.) -— Senble: a 
lease by indenture cannot operate by estoppel, 
where it appears by recital that lessor has no 
estate. If the jury find a deed with a recital, this 
is no finding of the matter recited.— BLACKMORE 
v. CUMBERFORD (1680), 1 Freem. K. B. 527; 89 
i. R. 395. 

744, -——.]—If a man demises by indenture 
lands in which he has no interest & afterwards 
buys them, he will be cstopped from saying he 
had no interest in them when he bought them. - 
WeRMITAGE v. TOMKINS (1699), 1 Ld. Raym. 729 ; 
91 i. R. 1387, N. P. 





-tnnotation -—Refd. Gibson & Johnson v. Minet & Fector 


(1791), 1 Hy. BI. 569. 

745, -——.} -PARGETER 7. 
post. 

746. .|—A lease, granted under a power 
contained in a settlement, recited the title of lessor, 
& showed that he had only an equitable interest. 
A right of re-entry for a breach of the covenants in 
the lease was reserved to lessor & his assigns :— 
Held: lessee was not estopped from disputing 
the title of lessor so disclosed in the lease.—GHREEN- 
AWAY v. LART (1854), 14 C. B. 310; 2 C. Li RR. 
370; 23L. J.C. P2115; 28L.T. O.S. 171; 18 
Jur. 449; 2 W. R. 7025 139 EK. R. 140. 
stuotation :—Mentd. Yellowly v. Gower (1855), 11) Exch. 


747. .|-~A devise of real estate to A. for 
life, remainder to the children of A. in fee, with 
a provision for survivorship & accruer in case of 
the death of any or either of such children under 
the age of 21 years & without issuc, & if there 
should not be any child of A., or if any or all such 
children should die under 21 years & without 
issue, a devise to the heirs & assigns of A., although 
A. had no child at the date of the will or at the 
death of testator :— Held: (1) the gift to the heirs 
of A. was a contingent remainder. 

(2) A. was a married woman, & during her 
coverture she & her husband settled her interest 
under the will by a deed dated in 1840, & which 
was acknowledged pursuant to Fines & Recoveries 
Act, 1833 (c. 74), upon herself for life, remainder 
to her children, & if none, then to her husband in 
fee. This deed recited the will accurately. <A. 
died, never having had children :—Held: her 


ee by descent was not estopped by this 
eed. 


JIARRIs, No. 804, 








PANDURVANG KRISHANJI v. MAR- 
KANDEYA TUKARAM (1921), 49 L. R. 
Ind. App. 16.—IND. 
PART V. SECT. 8, SUB-SECT. 5. 
t, General rule.J--Tho law of 


estoppel ought to be looked at with a 
view to the principles of reason & 
justice on which it is founded; & 
when it is said that a man is ectonped 
from averring even the truth against 
his own dved, the justice of not allowing 
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(3) The question always is, whether there is, 
upon the whole deed, any distinct averment either 
by recital or in any other way, any distinct 
averment of the grantor’s title against which his 
heir or his privy in blood can assert nothing, 
being bound by the deed. Release is not such an 
averment (PAGE Woop, V.-C.). 

(4) Here there is a distinct recital of the true 
title (PAGE Woop, V.-C.). 

(5) Silence as to a legal right, when the facts 
are known to both parties, will not be an acquies- 
cence in equity to bind the silent party.—Crorrs 
v. MIDDLETON (1855), 2 K. & J. 1943; 1 Jur. N.S. 
1133; 69 E. R. 749; on appeal (1856), 8 De G. M. 
& G. 192, 0. S70. 

.1nnotations :—As to (2) Refd. Gencral Finance, Mortgage 
& Discount Co, v. Liberator Permanent Benefit Bldg. Suc. 
(1878), 10 Ch. D. 15. Generally, Mentd. Pride v. Bubb 
(1871), 7 Ch. App. 64; Jones v. Frost, He Fiddey (1872), 
7 Ch. App. 773; Ite White & Hindle’s Contract (1877), 
7 Ch. D. 201; Carter v. Carter, [1896] 1 Ch. 62. 

748. ——— Title of vendor.]—Where the truth 
appears by recitals in a deed, professing to convey 
a possibility, the party conveying is not barred by 
estoppel, although he has received the purchase 
money.— Dor d. LUMLEY v. SCARBOROUGH (HARL) 
(1835), 3 Ad. & El.2; 4 Nev. & M. K. B. 724; 4 
I. J. K. B. 1723 111 BE. R. 31835 revsd. on other 
grounds, sub nom. ScarnoroucH (Karn) d. 
SAVILE Vv. DOE (1836), 3 Ad. & El. 897, Ex. Ch. 
.{nnotations :—Mentd. Kgerton +. Brownlow (1853), 4 

H. L. Cas. 1; Atkinson v. Holtby (1863), 10 H. 1. Cas. 

313; Cope v. De La Warr (1873), 8 Ch. App. 985, n.; 
Milbank v. Vane, [1893] 3 Ch. 79%. . 

749. Recital referring to earlier deed — Truth 
appearing in earlier deed.J—A demise by mftgor. 
& mtgee. of leasehold premises contained a proviso 
for re-entry by either of them if lessee should 
assign without mtgor.’s consent. After several 
mesne assignments with mtgor.’s consent, the 
premises were assigned to M. by a deed to which 
S., assignee of mtge., & mtgor. were parties, &% 
which contained a proviso for re-entry by mtgor. 
on M. assigning without his consent. M. paid 
rent to mtgor., & subsequently assigned without 
his consent, whereupon S. & mtgor. brought 
ejectment :—feld: (1) M. was not estopped from 
showing that mtgor. was not the legal reversioner. 

(2) I am clearly of opinion that there is no 
estoppel. If, indeed, any person read the [assign- 
ment to M.} without knowing anything more of 
the matter he might come to the conclusion that 
[mtgor.] was the legal owner of the reversion. 
The indenture recites [the original demise], by 
which the truth appears; & it is clear froin that 
recital that the legal owner of the reversion was 
[mtgee.] & that [mtgor.] joined in the conveyance 
as mtgor., & for the purpose of showing his approval 
of lessee as a responsible tenant (MARTIN, B.).— 
SAUNDERS v. MERRYWEATHER (1865), 3 H. & C. 
902; 85 L. J. Ex.115; 30J.P.265;3; 11 Jur. N.S. 
655; 13 W. R. 814; 159 ld. R. 790. 

750. —— Relation of landlord & tenant— 
Appointment of receiver.|—1n replevin, deft. made 
cognisance as bailiff of R. W. for rent in arrear 
from pltf. under a demise from R. W. On the pro- 
duction of the lease, under which pltf. held, R. W. 
was described as a receiver, appointed by the Ct. 
of Ch.. & the rent was made payable to him or any 
future receiver :—Held: pltf. was estopped by his 
own deed from pleading non fenuit.—DANCER v. 


him to controvert his own contracts 
for the purpose of violating it, is 
obvious. When an exception is stated 
to the general rule, viz. that there is 
no estoppel. when the truth. appear, 
on the doed, it is clear that the man js 
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Sect. 3.—Rules of genera! application: Sub-sect. 5. 
Sect. . 

HAstinas (1826), (Bing. 2; 12 Moore, C. P. 34; 

51. 45.0.8... P33 180 E.R. 667, 

y si. Matthias (1857), 29 L. T. O.8. 

209; Jolly ey tener raat d839). $ De a. a 224. Refd. 

Pluck v. Digees (1831), 6 BU. N.S. 315 Morton v. Woods 

(1869), L. R. 4 Q. B. 293. 

~-.|—By a receivership deed exe” 
cuted contemporanecously with a mtge. in fee, 

which it recited, mtgor., & mtyee. appointed a 

reeciver, & constituted him their agent & attorney 

to receive the rents of mortgaged property, & to 
use such remedies by way of entry & distress as 
should be requisite for that purpose. By the same 
deed mtgor. attorned as tenant from year to year 
to the receiver, & there was a proviso, that if 
default’ should be made in payment of mtge.- 
moncy, or interest, at the times appointed, mtgee. 
might enter & avoid the tenancy created by the 
attornment. There was also a _ proviso, that 
nothing therein contained should Jessen the rights, 
powers or remedies of mtgee. under the mtge. 

On mtgor. being found bkpt.:—WHeld: (1) the 

relation of landlord & tenant had been created 

between the receiver & mtgor. by the receivership 
deed, & that the receiver was entitled to distrain 

& take the goods which had belonged to mtgor. on 

the mortgaged premises. 

(2) If Daneer v. Hastings, No. 750, ante, is 
good Jaw, & I am not aware that it has ever been 
questioned, it does seem to be a strong authority 
in favour of the establishment of a tenancy in 
this case, notwithstanding the decd sets forth & 
explains the rights & interests of all parties (Lorp 
CHELMSFORD, (.).—--JOLLY 1. ARBUTHNOT (1859), 4 
De G. & J. 2243 28 L. J. Ch. 547; 338 1. T. 0.8. 
263; 23 J. P. 677; 5 Jur. N.S. 689; 7 W. R. 
532. 45 E.R. 87, LC. 

Annotations :—-As to (1) Consd. Morton v. Woods (1869), 
LR. 4 Q. B. 293; Re Threlfall, Ex p. Queen’s Benefit 
Bldg. Soc. (1880), 16 Ch. D. 274. Refd 
Fellows (1868), 37 L. J. Ch. 694; 
Hill (1877), 6 Ch. D. 63;  Kearsicy v. Philips (1883), 
11 Q. B.D. 621. As to (2) Refd. Morton vr. Woods (1869), 
LR. 4 Q. BKB. 293; Re Katehen, Ex p. Punnett (1880), 
16 Ch. D. 226. 

752. —— Estoppel operating contrary to 
intention of parties.|-—3., being mtgor. In pos- 
session, executed a mtge. on Sept. 12, 1866, of 
the premises to defts. to secure the repayment 
with interest of certain advances to be made by 
defts. The mtge. was by indenture between B. 
& defts.. but was never executed by defts. ; the 
deed recited previous mfge., which was in fee, & 
by it R. conveyed all the premises comprised in 
recited mtge. to defts., in fee, upon trust that 
defts. should, either immediately or at any time, 
sell them, ‘ & as a further security for the principal 
& interest for the time being due from B. to defts., 
RB. did thereby attorn & become tenant to defts., 
their heirs & assigns, as & from the date thereof, 
of such of the premises thereby conveyed as were 
in his occupation, for & during the term of ten 
years, if that security should so long continue, at 
the yearly rent of £800, to be paid on Oct. 1, the 
first yearly rent to be payable on Oct. 1, then next. 
Provided that, notwithstanding anything therein 
contained, & without any notice or demand of 
possession, it should be lawful for defts., their 
heirs, exors., administrators, or assigns, before or 
after the exccution of the trusts of sale, to enter 
upon the mortgaged premises, or any part thereof, 
& to eject B. or any person claiming through him, 








- Hampson v. 
Re Roberts, Hx p. 





not contradicting his decd, but st ing 
what it is, by insist on ite’ tena 


construction ; &, therefore, rather ig tion to it, b 


beyond the rule than within an excep- 
ecause he submits to 
bound by the contract as it is, but only D1GGEs (1828), 2 Hud. & RB. 1,—IR, 


ESTOPPEL. 


& to determine the term, of ten years, notwith- 
standing any lease that might have been granted 
by B.”’ Defts. made the stipulated advances, 

& B. continued in occupation of the premises ; 

& on Oct. 15, 1866, defts. distrained for the first 

year’srent :—Held: (1) the intention of the parties, 

as evidenced by the deed, was to create a tenancy 
at will only, & not a term of ten years; a deed 
being therefore unnecessary, the tenancy was 
created by the assent of the parties & the occupa- 
tion, under it, & that the fact that defts. had not 
executed the deed was immaterial ; (2) the parties 
having agreed that the relation of landlord & 
tenant should be established between them, 
mtgor. was estopped from setting up that defts. 
had no legal reversion; & it made no difference 
that the fact of mtgor. having only the equity of 
redemption appeared on the face of the deed ; 

(3) the distress was therefore lawful. 

(1) That defts. had not, in fact, the legal estate, 
is clear; but that may be said of all lessors, 
where there is a lease & a tenancy by estoppel, 
& where the lessors have frequently no title at all ; 
here defts. have an equitable title only, & the 
question becomes of primary importance, because 
it is only by estoppel that defts. can be said to 
have the legal estate, & it is said that no estoppel 
arises where the truth appears upon the face of 
the instrument which is the evidence of the agrec- 
ment between the parties & it may be taken, as 
appears on the mtge. deed, that defts. were not 
seised of the legal estate, but that it was in the 
first mtgee., IT. A number of cases bearing on 
this point have been cited 5 but when we come to 
look at the facts & the ratio decidendi of each, 
none of them are directly in point. They were 
either actions of covenant in which the covenant 
must be enforceable as an obligation at law, or 
actions of ejectment on a clause of re-entry, where 
it is perfectly clear there must be the legal estate 
in pltf., & that if it is outstanding he cannot 
succeed. But even if any of the decisions or dicta 
were to lead to the conclusion that where the truth 
appears there can be no estoppel, that doctrine 
must be taken to be overruled by the case of 
Jolly v. Arbuthnot (No. 751, ante) (IMELLY, C. B.). 
—Morvron v. Woops (1869), L. R. 4 Q. B. 2933 
9B. & S. 682; 38 L. J. Q. B. 81; 17 W. RR. 414, 
Ex. Ch. 

Annotations :—.48 to (1) Expld. Re Bowes, Ex p. Jackson 
(1880), 14 Ch. D. 725; He Threlfall, Az ». Queen’s Benetit 
Bldg. Soc. (1880), 16 Ch. DD. 274. Refd. Burchell v. Clark 
(1876), 25 W. BR. 334; fe Knight, Axe p. Voisey (1882), 
52 L. J. Ch. 121. As to (2) Consd. Re Kitchin, #x p. 
Punnett (1880), 16 Ch. ID. 226. Refd. Re Potter & Ferrige, 
Ex p. Park (1874), De Colyar’s County Court. Cases, 235 ; 
Hartcup v. Kell (1883), Cab. & E119; Kearsley v. Philips 
(1883), 11 Q. BL. D. 621; He Roundwood Colliery Co., 
Lee v. oundwood Colliery Co., [1897] 1 Ch. 373; Man- 
chester Brewery Co. v. Coomhs, [1901] 2 Ch. 608. 48 to (3) 
Retd. Fre Bowes, Ix p. Juckson (1880), 14 Ch. D. 785; 
Kearsley v. Philips (1883), 11 Q. B. D. 621. As to (4) 
Consd. /te Kitchin, Hr p. Punnett (1880), 16 Ch. 1). 226. 


Sect. 4.—DIFFERENT PARTS OF DEED. 
Sus-secr. 1.—Tug& DATE. 

758. General rule.|—-If one makes & delivers 
an obligation at the feast of Michaelmas which 
bears date at the feast of Christmas after the 
delivery & at the feast of All Saints he releases 
all actions to the obligor, in an action of debt the 
obligor shall not be estopped from pleading his 
release, for although he who uses the deed shall be 


questions what, upon the face of it, 
is its due interpretation —PLucK v, 


Part V.—Estopre, BY DEED. 


estopped to say that it has a false date, yet he who 
pleads against the deed shall not be estopped, 
although he made the deed, for the falsity shall 
be in him who uses the deed having a false date.— 
ANON. (prior to 1580), Plowd. Queries, 45, pl. 241 ; 
75 KH. i. 922. 

_ 154. .|——-A lease purported on the face of 
it to have been made on Mar. 25, 1785, habendum 
to the lessee from Mar. 25, now last past, for 35 
years. ‘There was evidence to show that the lease 
was not executed until after Mar. 25, 1783 :--- 
Held: it took effect from the time of delivery, & 
not from the day of the date, & consequently 
the term commenced on Mar. 25, 1783, & not on 
Mar. 25, preceding the date of the deed. 

I take it to be clear that a party may show that 
the deed was delivered on a different day from 
that on which it bears date (Hotroyn, J.).— 
STEELE v. MART (1825), 4 B. & C. 272; 6 Dow. & 
Ry. K. B. 392; 107 FE. R. 1060. 


Annotations :—Folld. Browne v. Burton (1847), 5 Dow. & L. 
289. Consd. He Slater, Kx p. Slater (1897), 76 L. T. 529. 


755. .|—The date is indeed to be taken 
prima facie as the true date of execution; but 
as soon as the contrary appears, the apparent 
date is to be utterly disregarded (PATTEKSON, J.). 
~——BROWNE v. BurtTON (1847), 5 Dow. & L. 289; 
2 Saund. & C. 220; 17 L. J. Q. B. 49. 

756. ——~.|—Upon the sale of a ship vendor 
covenanted ‘‘ that the hereby bargained premises, 
& every part thereof, are now & so from henceforth 
for ever shall remain free & discharged of or from 
all bargains, gifts, sales, incumbrances, & the like.”’ 
At the time of the date of the deed the vessel was 
in B. Docks. Vessels entering the B. docks were 
subject to a duty of 10d. on each ton of cargo, but 
the owners of the ship in question had compounded 
for a rate of 14d. per ton, on an undertaking that, 
on the vessel leaving, the full duty should be paid. 
After the sale of the vessel, vendee took her to L., 
where she received her cargo, returning to the B. 
docks for her passengers, on leaving which the 
full duty of 10d. per ton was demanded & paid ; 
but the deed was not delivered until the time when 
the vessel was at LL. :—Held: (1) the language of 
the deed spoke from the time of its delivery ; 
at that time the ship being at L., it was in conse- 
quence of the voluntary act of vendee that the 
duty attached, & there was, therefore, no breach 
of the covenant. 

(2) Qu. : whether, if the deed had been delivered 
at the time the ship was at the docks, there would 
have been a breach of the covenant. 

(3) The statement of the date is no estoppel at 
all. The date of the deed has nothing to do with 
the time from which it begins to operate, that is, 
the delivery, unless it is so provided in some 
covenants (POLLOCK, ©.B.).—TAYLOR v. McCCAtL- 
MONT (1855), 26 L. T. O. S. 93; 4 W. BR. 59. 

757. .|—Deft., B., had granted to G. 
separate leases of four plots of land fronting on 
Hi. road & four houses which had been erected 
thereon by G. under a building agreement. The 
plan on each lease, which was made part of the 
description, showed a row of twelve plots with 
houses thereon fronting on LH. road, including the 
house demised which alone was coloured, & a 
strip of land coloured brown running past the back 
of all the plots to I. road. The position of this 
strip on the plan suggested that it was intended to 
give access to the back of the plots, but there were 
no words on the plan expressing such an intention. 
This strip of land was included in the building 
agreement but not in the leases. ‘I'he leases were 
executed in May, 1903, & then bore no date 
except the year 1903, but the dates July 27, 28, 
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29, 30, 1904, respectively, were afterwards inserted 
by agreement between the parties. At the latter 
dates the houses had been completely erected 
& surrounded with a fence in which gates or 
openings had been made in the back fences giving 
access to & from the brown strip. This strip, 
which belonged to B., had never been fenced or 
marked off from the rest of B.’s land. Pltf. was 

a mtgee. of G., who had entered into possession 

& claimed a right of way over the brown strip :— 

Held: the alteration of the Jeases did not make 

them void, but B. was estopped from denying that 

the leases were exccuted at the dates inserted in 

them with his consent.—Rupp v. Bow1Es, [1912]: 

2 Ch. 60; 81 L. J. Ch. 277; 105 L. T. 864. 

Annotations :—Mentd. Hansford v. Jago, {1921] 1 Ch. 322; 
Cory v. Davies, (1923] 2 Ch. 95. 

758. Allegation of delivery before date.] — 
ANON. (1484), Y. B. 12 Hen. 6, fo. 1, pl. 3. 
Annotation :—Refd. Taw v. Bury (1558), 2 Dyor, 167 b. 

759. .|—ANON. (prior to 1580), No. 753, ante. 

760. --—.|—In debt by pltf. as adminis- 
trator of N. upon bond made to intestate, 
bearing date Apr. 4, 24 Eliz., deft. pleaded that 
intestate died before the date of the bond, & so 
concluded that the writing was not his deed; the 
jury found that deft. did deliver it as his deed, 
July 30, 23 Eliz., in the lifetime of intestate, 
bearing date Apr. 4, 24 Eliz., before which day 
intestate died: —HWeld: this was deft.’s deed ; 
for though a party to a deed cannot aver that it 
was delivered before the day on which it bears 
date, yet the jury are not estopped to say the 
truth.—Goppanp’s Cask (1584), 2 Co. Rep. 4b; 
76 E. R. 396; sub nom. DENTON & GODDARD'S 
CASE, 3 Leon. 100. 

Annotations :—Consd. Vooght v. Winch (1819), 2 B. & Ald. 
662. fd. Terry v. Huntington (1668), Hard. 480; 
Stone v. Bale (1693), 3 Lev. 348; Hall v. Cazenove (1804), 
4 Kast, 477; Doc v. Huddart (1835), 2 Cr. M. & R. 316; 
Magrath v. Hardy (1838), 1 Arn. 352. Mentd. Inkersalls 


v. Samma (1628), Cro. Car. 130; Foot v. Berklay (1670), 
2 Keb. 654. 


761. Allegation of delivery after date.]|—To a 
covenant dated the ninth conditioned to pay for 
goods ‘‘ then laden or afterwards to be Jaden ”’ 
on board such a ship, deft. may traverse the 
delivery on the ninth, & plead that the deed was 
sealed & delivered on the twenty-eighth, & that 
no goods were then or afterwards shipped; for 
he is not bound to pay for any goods shipped 
after the date & before the delivery of the deed.— 
OSHEY v. Hicks (1610), Cro. Jac. 263; 79 EH. lh. 
Boks 
Annotations :—Retd. Lewis v. Helliar_ (1668), 2 Keb. 377 ; 

Steele v. Mart (1825), 4 B. & C. 272; Re Slater, Hx p. 

Siater (1897), 76 L. T. 529. 

762. —One may declare in covenant 
that the deed was indented, made & concluded 
on a day subsequent to the day on which the deed 
itself is stated on the face of it to have been in- 
dented made & concluded. Where a charter-party, 
dated Feb. 6, but averred not to be executed till 
Mar. 15, contained a covenant by the owner that 
the ship should & would proceed from D. where 
she then lay on or before Feb. 12, on her outward 
bound voyage, & return, etc., & a covenant by 
the freighter that in consideration of every thing 
above mentioned, etc., he would pay certain 
freight for the voyage ; the voyage being averred 
to be performed, & the freight earned, the owner 
may recover in an action of covenant, without 
averring that the ship sailed on or before Feb. 12; 
such covenant that the ship should sail on or before 
Feb. 12, being either no condition precedent, but 
only an independent covenant, for breach of which 
the party had his remedy in damages; or not 
of the substance of the contract, which was for 
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the performing of the voyage for which the ship 
was chartered, & earning the freight; or being 
rendered impossible to be performed by the parties 
themselves not having executed the deed till after 
the time appointed for doing the act, & thereby 
dispensing with the performance of it. 

The substance of the pleadings shows that the 
charter-party was executed after the day on which 
it bears date, which, by all the authorities, deft. is 
not estopped from doing (LE BLANC, J.).—HALL 
v. CAZENOVE (1804), 4 East, 477; 1 Smith, K. B. 
272; 102 E.R. 913. 

.fnnotations :—Refd. Keffell v. Reffoell (1866), L. R. 1 P. & D. 
139; Re Slater, /r p. Slater (1897), 76 L. T. 529. Mentd. 
‘Tarrabochia v. Hickie (1856), 1 H. & N. 183. 

763. —-—-.]_-STEELE v. MART, No. 754, ante. 

See, generally, DEEDS, Vol. XVIT., pp. 228, 229. 





SUB-SECT. 2.—-DESCRIPTION OF PARTIES. 

764. Misnomer.]—Feme covert after arrest & 
bail bond given by a wrong name, may plead the 
misnomer. If a person binds himself in a bond by 
a wrong name, he is estopped to say it is not his 
name.—-LINCH tv. HOOKE (1704), 1 Salk. 7; 6 
Mod. Rep. 311; 91 EH. R. 7. 

A nate :—-Meatd. Hatchett v. Baddeley (1776), 2 Wm. BI. 

765. .|-- Testator having devised his lands, 
suffered a recovery thereof, in which, as well as 
in the deed, to make a tenant to the pracipe, the 
tenant was called Edward, his real name being 
England. In ejectment by the heir at law against 
the devisees :—Held: the recovery was good 
by estoppel against testator & all persons claiming 
under him, & the will therefore was revoked 
thereby.—Dor d. LUSHINGTON v. LANDAFF (LORD 
Br.) (1807), 2 Bos. & P. N. R. 491: 127 E. R. 720. 
Annotations :—Mentd. Boughton v. Sandilands (1811), 3 

Taunt. 342; Hougham v. Sandys (1827), 2 Sim. 95. 

766. .|—The warrant of attorney in a 
recovery cannot be amended, even to the extent 
of transposing the names of the vouchee. 

As he has executed the deed in the name by 
Which he is described, would he not be estopped 
thereby (TINDAL, C.J.).-—LAMONT’s CASE (1836), 
3 Bing. N.C. 297; 2 Hodg. 264; 3 Scott, 666 ; 
132 E.R. 425. 

767. ——.!---In an assigninent, grantee was 
called James James, his right name being James 
Janes, & his residence & occupation were given. 
Ile executed the deed by his right name, & it 
appeared at the trial that his residence & occupa- 
tion were correctly stated in the deed :—Held: 
the assignment was not void for uncertainty, the 
question as to the party intended to be grantee 
being one of identity, & pltf. being proved to be the 
party intended. 

Grantee is described as being of 
& occupation, & so far as he binds 
deed he is estopped from denying 
his execution ; i 








a certain place 
himself by the 
its validity by 
so far as he takes any benefit 


PART V. SECT. 4, SUB-SECT. 3,—A. 


769 i. General rule.\—In a suit, for 
buen ina of marriage, it is competent 
or elther party to dispute facts 
admitted by the recitals te a deed of 
separation entered into between them : 
although in an action founded on the 
deed such recitals would be con- 
clusive between the parties.— JONES v. 
JONES (1885), 11 V. L. R. 130.—AUS. 


769 li. ——.}—A grantor b a fore- 
closure deed is bound by the ienae in 


deed, 


the same & where it is not possible to 
draw from the face of the deed, both 
from the operative clause & recitals 
any other conclusion than that it) wag 
the grantor’s intention to receive tho 
whole of the property deseribed in the 
the grantor is 
denying the operation of the deed 
according to such intention.—SHAN- 
cae SMITH (1922), 69 D. L. R. 291.— 


769 iii. ——-.]}~-The parties to a bill 


JuSTOPPEL. 


under it, his description is a matter of identity ; 
it was clearly established at the trial that pltf. was 
the party meant, by proof of his residence, trade, 
& execution of the deed (per Cur.).—JANES 0. 
WHITHREAD (1851), 1L C. B. 406; 20 1. J. C.D. 
217: 17L.T. 0.8. 78; 138 E.R. 530. 
Annotations :— Mentd. Coates ». Williams (1852), 7 Exch. 
205; Cox v. Hickman (1860), 8 H. L. Cas. 268; Hidson 


v. Barclay (1864), 3 H. & C. 361; Mason v. Briton Medical 
& Goneral Life Assocn,. (1888), 4 T. L. lt. 755. 


768. Misdescription.|—Jn an original writ deft. 
was described as T. B. of C. in the county of N. 
upon a writ of error, brought to reverse the out- 
lawry ; the error assigned was, that T. B. was not, 
before or at the time of the original writ, of or 
conversant in C. aforesaid, & that there was not 
any town, hamlet, or place of the name of C. in 
that county. Plea to this assignment of crrors, 
that pltf. prosecuted his writ with intent to declare 
upon a bond made by deft., by which he was 
described as T. RB. of C. in the county of N.:— 
Held: this was an estoppel.-—-BONNER v. WILKIN- 
SON (1822), 5 B. & Ald. 682; 1 Dow. & Ry. K. BL. 
328 5; 106 I. R. 13-40. 

Annotation :--Refd. Horton v7. Westminster Improvement 

Comrs. (1852), 21 L. J. fox. 297, 


See, further, Bonpbs, Vol. VIT., pp. 164, 165. 


SUB-SECT. 3.--RECITALS. 
A. In General. 

See, generally, DEEpDs, Vol. XVII, p 362. 

769. General rule.|—(1) As for the estoppel by 
reason of a recital, there nay be a great deal of 
difference between a conclusion or estoppel by a 
condition in an obligation, & upon a recital in a 
deed. Our books say generally such a recital in 
a deed binds not (BRIDGMAN, C.J.). 

(2) When I make a Jease for vears of a reversion, 
& this not good for want of attornment, this shall 
never work by estoppel, for lessor had an interest 
out of which his grant might have been made 
good, if the ceremony requisite, which was attorn- 
ment, had been performed, which belonged not 
to lessor to do, or to get done (BRIDGMAN, C.J.). 

(3) If I release all my right in all my lands in 
D., which I have by descent from my father, 
though I have no lands there but from my mother, 
nothing passeth. But if my release had been of 
Whiteacre, which I had by descent of the part 
of my father, the release is good. So if I lease 
all my lands lying in such a parish, or which 
descended to me from my mother I am not estopped 
to say, I had no such land there but otherwise 
if it were of Whiteacre, which I had by descent 
from my mother (BRIDGMAN, C.J.).--FOOTE v. 
BERKLEY (1666), O. Bridg. 527; Cart. 147; 124 
E. R. 726; affd. (1670), 1 Vent. 83. 

770. -}—BOwMAN v. TayLor, No. 810, post. 

771. Application of rule.j|—(1) By indenture 
between pltf. & deft., reciting, infer alia, that deft. 
had advanced money to O. on the security of 
certain deeds, & that deft. was interested in those 
deeds to that extent, & that it had been agreed 





of sale & their privios aro estopped 
from denying that woneys recited in 
the deed to be due on a joint account 
arc so due, although in fact the 
moneys were advanced by tho mtgees. 
separately — TAYLOR v. KNAPMAN 
(1883), 2 N., 4. L. R. 265.—-N.Z. 


a. Application of 


estopped for 


rule — Sub- 
grantee not bound by recital of grantee’s 
seisin.}—A. conveyed to +» GCOVe- 
nanting that at the time of making 
the conveyance he was scised in fee 


Parr V.—KstrorrpEL BY DEED. 


pltf. should make further advances to O., & deft. 
should assign the deeds & his interest therein to 
pltf. as a security, deft. assigned them to pltf., & 
covenanted that the money so advanced to O. by 
deft. was due & unsatisficd to him. In an action 
on this deed, assigning as breach that the money 
was not due at the time of making the covenant :— 

Held: the recital that the money had been ad- 

vanced, was to be taken as the language of deft. 

only, & did not estop pltf. from saying that it had 
not been advanced. (2) Where a recital is in- 
tended to be an agreement of both parties to admit 

a fact, it estops both parties ; but it is a question 

of construction whether the recital is so intended. 

—STROUGHILL v. Buck (1850), 14 Q. B. 781; 19 

L. J. Q. B. 209; 15 L. T. O. S. 22; 14 Jur. 741; 

117 E.R. 3801. 

Annotations :—As tu (2) Refd. Wiles v. Woodward (1850), 5 
te 557; Norman ¢«. Mitchell (1854), 5 De G. M. & G. 
772. Party gaining benefits.|---(1) Articles 

of settlement were executed, which secured to 

husband a life interest in the real & personal estate 
to which the wife was or might become entitled 

& his father covenanted in the event of the hus- 

band’s death to secure a suin of £200 a year to the 

wife for life, to be charged on real estate in Scot- 
land. The wife was a minor, & was entitled under 
an executory devise in remainder to real estates, 
the articles also reserved to her a power of appoint- 
ing the personal estate. Her brother & heir-at- 
law was also as trustee a party to the articles, & 
also to two subsequent deeds relating to her 
settled property, which recited that his sister was 
of age at the time of marriage. The wife after- 
wards died, without issue, in the life of her husband 
leaving her brother her heir-at-law. By her will 
she executed the powcr, & appointed the personal 
estate for benefit of her nieces, but during her life 
she did no act to render the articles valid as to her 
real estate. By the death of her heir-at-law subse- 
quently the executory devise took effect & upon 

a bill filed by her husband, to obtain the benefits 

secured to him by the articles :—Held: the 

marriage articles did not affect the real estate ; 
the heir-at-law was not estopped from taking the 
real estate by descent €& the ct. could not vary 
the articles. 

(2) If a recital is made in a deed which js untrue 

& by virtue of it a person executing the deed 

either gains a benefit: or obtains something from 

another person, he cannot afterwards dispute the 
validity of that statement; but that is not the 
present case. This is a collateral recital with 
respect to the rights & interests of other persons 
& it in no respect is binding (ROoMILLY, M.R.).— 





simple. DB. afterwards conveyed to 
C., reciting that) he was then pos- 
sessed in his own right of the land in 
question. In an action by C., the 
assignee of B., against A., upon the 
covenant eld : C. was not estopped 
by 3B.’s recital.-—-GAMBLE tt. REES 
(1850), 6 U. C. R. 396. —CAN. 


. Bond to indemnify sheriff 
~- Recital of Li RAAT ar sheriff, 
holding executions against deft., took 
from him a bond reciting that the 
sheriff had seized deft.’ goods, & 
indemnifying the shoriff “ against any 
Joss, damage, or liability, which may 
be incurred by reason of the execution, 
wrongful execution, or non-exccution 
of the said writ.’? The sheriff after- 
wards sold the goods contrary to deft.’s 
wish, who informed him that they 
belonged to one G. G. brought 
trover against the sheriff & recovered 
the value of the goods. The sheriff 
then sued deft. on his bond :—-I/eld: 


—CORBETT Ut. 


Cc. 
woman, J—B., 








sideration 


against 
mtge. 


deft. was not estopped by the recital 
from denying his Se gered in the goods. 


U. GC. R. 479.—CAN. 


Conveyance — by 
&® marricd woman, in 
order to carry out an 
betweon her Jhusband & his creditors 
consented to convey to the creditor a 
farm, her separate property, in con- 
of the transfer 
husband to her of the stock & ocher 
personal proper on it & of indemnity 

1er personal liability on a 
against said farm. 
veyance, agreement & bill of sale of 
the chattels were all executed on the 
saine day, the agrecment, to which BL. 
was not a party, containing a recital 
that the husband was owner of the e 
said chattels but giving the creditor 
no seeurity upon them. 
havine subsequently been scized under 
execution aguinst tho husband it was 
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CAMPBELL v. INGILBY (1856), 21 Beav. 567; 25 
L. J. Ch. 761; 27 L. T. O. S. 51; 2 Jur. N.S. 
410; 4 W. R. 433; 52 BE. R. 979; affd. on other 
grounds (1857), 1 De G. & J. 393, L. JJ. 
Annotations :—Generally, Mentd. Ingilby v. Ancotts (1856), 
21 Beav. 585; Anderson v. Abbott (1857), 23 Beav. 
457; Willoughby v. Middleton (1862), 2 John. & H. 344; 


Brown v. Brown (1866), L. R. 2 Eq. 481; Codrington v. 
Lindsay (1873), 8 Ch. App. 578. 


7173. Recital as to rights of strangers.]— 
CAMPBELL v. INGILBY, No. 772, anie. 

774. What amounts to recital.) —PEAnRSsE v. 
Mornricez, No. 866, post. 

Recital in draft deed sent for approval— Whether 
admission.]—Sec No. 1416, post. 

775. Recitals in earlier title deeds.]— Dor d. 
SHELTON v. SHELTON, No. 724, ante. 

778. Recital true but incomplete.] — Pitf., 
born in 1875, was an only child. Her father died 
in 1886. She married in Jan. 1892, being then 
entitled under the settlement made on the mar- 
riage of her father & mother, dated Apr. 15, 1874, 
subject to the exercise by her mother of the power 
of appointment contained in that settlement in 
favour of the issue of the marriage & to her 
mother’s life interest to the property comprised 
in the settlement. By a voluntary settlement 
dated July 27, 1892, after reciting that the pro- 
perty compriscd in the settlement of Apr. 15, 1874, 
was vested in trustees upon trust to pay the in- 
come to pltf.’s mother for life, & upon her death 
upon trust for pltf., her heirs, exors., administra- 
tors, & assigns, pltf. conveyed all her reversionary 
property under the settlement of Apr. 15, 1874, 
to trustees upon trust for conversion & to pay the 
income to herself for life, then to her husband for 
life, &, on the death of the survivor, on the usual 
trusts for the benefit of their issue, with a trust 
in default of issue in favour of pltf. The settle- 
ment contained no covenant to settle after-acquired 
property, & no power of revocation. In Aug. 
1897, pltf.’s mother, in exercise of the power con- 
tained in the settlement of Apr. 15, 1874, irre- 
vocably appointed that the trustees of that 
settlement should stand possessed of the property 
therein comprised in trust for pltf., her exors., 
administrators, & assigns absolutely. There was 
no issuc of the marriage between plitf. & her hus- 
band :—Held: (1) the deed of July 27, 1892, only 
passed the interest which pltf. had under the deed 
of Apr. ]5, 1874, & did not comprise the interest 
taken by her under the appointment. 

(2) The recital, though inaccurate, was true as 
far as it went, & worked no estoppel either legal 
or equitable. 

(3) Equitable estoppel is not applied in favour 
of a volunteer.—LoveErtt v. Lovett, [1898] 1 Ch 





Claimed, on interpleader pr 
that the bill of sale was era or 


OVEIRK (1852), 9 the creditor:—Held: the recital ; 
the agreement worked no estoppel es 
married 88ainst B.—BovuLtton v. Bouton 


(1898), 28 S. C. R. 592,—-CAN, 


‘ Recital in deed of sale.)— 
A. claimed certain property a 
b., the daughter of ©., on the ground 
that on the death of C. it had de- 
scended to D. as the heir of C., & pro- 
duced a kobala containing a recital that 
on the death of C©., who had died 
childless, it had descended to D. :— 
Held; A. was not estopped from 
proving that C. had left a son, E., who 
punvived Peer MONEE DEBEA 
- KRISHNA CHUNDER SANN 
I. L. R. 4 Calo. 397.~IND. (1878) 


: Fraudulent representation 
by minor as to age.}—A minor repre- 
senting himself to be of full age sold 
certain property to A. & executed 
& registered decd of sale. The deed 





agreement 


by her 


The con- 





The chattels 
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Sect. 4.—Different parts of deed: Sub-scct.3, A. & | 


B. (a), (b) >" 
yeeros a t (1) Refd. Re Walpole’s Marriage 
Annotations :-—As to ‘ p 
Settlmt., . Walpole, [1903) 1 Ch. 928; Re Rush, 
pa te noe 1922) Rarer a As to (2) Refd. Re 


Maddy’s Estate, Maddy v. Maddy, (1901) 2 Ch. 820. 
Benerally. Mentd. ic Bultool’s Scttimt., Bulteel v. Manley, 


[1917] 1 Ch. 251. 

777. Recital unknown to party siete 
Re VicroriA PERMANENT BENEFIT BUILDING, IN- 
VESTMENT & FREEHOLD LAND SOCIETY, EMPSON'S 
CASE, No. 949, post. 

Effect of recitals generally, see Drrps, Vol. 
XVII., pp. 362 et seq. 

Truth in recitals.|—Sce Nos. 748, 749, ante. 

Recitals in bonds.]---See Bonps, Vol. VII., pp. 
19k ef seq. 


B. Rules of General Application. 
(a) General Recitals. 


778. General rule.]|—A lessor made a lease of 
lands by indenture to begin after the expiration 
of a lease thereof made to one D. In an action 
by the second lessee against the lessor the lessor 
pleaded that there was no such D. at the time of 
the supposed lease made to D.:—Held: the 
lessor was estopped by the recital of the first 
lease to say that there was no such D., & although 
the common ground was that a recital was not 
an estoppel, yet where the recital was material it 
was otherwise.---ANON. (1578), 2 Leon. 11; 74 
E. R. 316. 

Annotation :—-Consd. Shelley v. Wright (1737), Willes, 9. 
779. .|—In articles of agreement executed 

between A. & E. whereby A. lets a house to E., 

& E. agrees to pay the rent; if B., a third person, 

covenant therein for himself etc., on behalf of K. 

that E. shall pay the rent, & sign the deed. an 

action of covenant, on non-payment by E. will lie 

ayainst L. 

General recital is not an estoppel, but a recital 
of a particular fact is so (HOLT, C.J.).—SALTER v. 
KIpLEy (1688), 1 Show. 58; Carth. 76; Holt, 
kK. B. 210; 89 E. R. 447. 

Annotations :-—Consd. Bensley v. Burdon (1830), 8 L. J. 0. S. 
Ch. 85. Refd. Right d. Jefferys v. Buckuell (1831), 2 
B. & Ad. 278. 

780. -|—(L) A deed of release, executed by 
A., reciting that A. is seised of certain lands in 
fee, operates by way of estoppel against him, & all 
claiming under him. 

(2) Qu.: whether a person having a title by 
estoppel, by means of a deed containing a covenant 
for further assurance is entitled to the assistance 
a ct. of equity, to have a positive title given to 

im. 

(3) A gencra! recital will not operate as an 
estoppel, but the recital of a particular fact will 
have that effect (Lornp LyNDHURST, C.).—-BENSLEY 
v. Burvon (1830), 8 L. J. O. S. Ch. 85, L. C 
previous proceedings (1826), 2 Sim. & St. 519. 


Annotations :—As to (1) Distd. Right d. Jefferys v. Bucknell 
(1831), 2B. & Ad. 278. Consd. Crofts v. Middleton (1855), 
2K. &J.194; Gencral Finance, Mortgage & Discount Co. 
v. Liberatur Permanent Benefit Bldg. Soc. (1878), 10 











. 
bet 


Ch. D. 15. As to (3) Refd. General Financo, Mortwago & 
Discount Co. v. Liberator Permanent Benefit Bldg. Soc. 
(1878), 10 Ch. D. 15. 

781. Whether general or particular — Party 
put upon inquiry.]—Objection by a purchaser upon 
legitimacy, upon the circumstance, that the 
register of marriage could not be found, an in- 
accurate statement in a deed, & some particularity 
of description of the child in a will:—Held: 
objection was overruled upon a general release ; 
which, though only reciting generally, that 
objections were taken, was sufficient, as binding 
the party to inquire into the nature of the objec- 
tions. BRAYBROKE (LoRD) v. INskir (18038), 8 
Ves. 417 : 32 EK. R. 416, L. CG. 

Annotations :—Refd. Cholmondeley v. Clinton (1817), 2 Mor. 
171. Mentd. Wall v. Bright (1820), 1 Jac. & - 404; 
Lewin v. Guest (1826), 1 Russ. 325; Galliers_v. Moss 
(1829), 9 B. & C. 267; Baring v. Booth (183%), 1 L. J. Ch. 
204: Bainbridge v. Ashburton (1836), 2 Y. & C. Ex. 347 ; 
Lindsell v. Thacker (1841), 12 Sim. 178; WRackhain v. 
Siddall (1848), 16 Sim. 297; DPyrke v. Waddingham 
(1852), 10 Hare, 1; Goodman v. Goodman (1859), 28 
IL. J. Ch. 745; Martin v. Laverton (1870), L. R.o Bq. 
563; Sidebotham v. Knott (1872), 26 L. T. 700; Ite 
Packman & Moss (1875), 1 Ch. D. 214; Re Brown & 
Sibly’s Contract (1876), 3 Ch. D. 156; Lysaght ». Edwards 
(1876), 2 Ch. D. 499; Re Bellis’s Trusts (1877), 6 Ch. D. 
5045 Le Franklyn’s Mortgages, [1888] W. N. 217. 


(b) Particular Recitals. 


782. General rule.] SALTER v. KIDLEY, No. 
779, ante. 

783. -|—ANON. (1578), No. 778, ante. 

784, ——.|—-A party executing a deed, is 
estopped by the recital of a particular fact in that 
deed to deny such fact. Therefore where it was 
recited in the condition of a bond that obligor had 
received divers sums of money for obligee which 
he had not brought to account but acknowledged 
that a balance was due to obligee :—Held: obligor 
was estopped to say that he had not received any 
money for the use of obligee. Where deft. pleads 
matter of excuse that admits a non-performance, 
except in the case of an award, plitf. need not 
assign a breach in his replication. When plté. 
replies that deft. is estopped to plead his plea, he 
may demand judgment generally.—-SHELLEY v. 
AVricuT (1737), Willes, 9; 125 K. RR. 1029. 
Annotations :—Consd. Hill v. Manchester & Salford Water- 

works Co. (1831), 2 B. & Ad. 544. Refd. Lainson v. 


Tremere (1834), 1 Ad. & El 792; Bringloe v. Goodson 
(1839), 5 Bing. N. C. 738. 





785. —-—.|—BENSLEY v. BURDON, No. 780, ante. 

786. -——.|—BowMAN v. TaynLorn, No. 810, post. 

787. ——.|—CARPENTER v. BULLER, No. 959, 
post. 

788, ——.]—-WILES v. Woopwanp, No. 814, 
post. 


789. Receipt of money.|—SHELLEY v. WRIGHT, 
No. 784, ante. 

790. Amount of rent reserved.|—In an action 
upon a bond, appearing upon oyer to be con- 
ditioned for the payment of the rent of certain 
premises, recited in the condition to be demised 
by indenture at a certain specific rent, as by the 
said indenture, etc., deft. cannot plead that the 
indenture mentioned in the condition was an 
indenture by which a certain rent, less in amount 
than the rent mentioned in the condition, was 


Puce erecta that he was twenty- on one who has executed the deed, advances.—Re GREAT WEST SADDLERY 


two years of age. ith 
In a suit by him to sct aside the gale 
on the eroune of Hi pay woHeld so, 
16 Was Csatopped.— -GANESH LALA 9», 417.—-IR. 
pea (1896), I. L. R. 21 Bom. 198.~— aie 


ough It was not executed by him Co., NEWLANDS v. Hiaains (1008), 7 
who relies on the ihe are ec W. GL. RR. 59; 1 Alta. L. R. 18.—OAN. 
5), - Ch. Xt. 


-—— Deed not peraonally  ere- 


: g. 
{. Application of rule— Company cuted by maker.}—-The rule that in an 


bound like individual.}--Where the action upon a decd by the other party 
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is Ike an tndi 


782 i. General rule.}—A recital in a recitals in the m 


officer of an inco 
vidu 


ond fides is made by an thereto the maker is estop from 
orated co., the co. denying the truthfulness of the recital 
ual, bound by the therein as to his title does not apply 


deed of a particular fact is binding smient in tee. ce recital of an where the maker did not personally 


for future execute the deed, but it was executed 


Part V.--EstopreL, by Deep. 


reserved, & that such less rent has been paid.— 
LAINSON v. TREMERE (1834), 1 Ad. & El. 792; 3 
re & M. K.B.603; 4L.J.K.B. 207; 110E. BR. 


Annotations :-—Folld. Bowman v. Taylor (1834), 2 Ad. & El. 
278. Co - Young v. Raincock (1849), 7 CG. B. 310. 
Refd. Carpenter v. Buller (1841), 8 M. & W. 209; Carter 


Carter eos 3K. & J. 617; Smith v. Osborne (1857), 


v. 
6 H. L. Cas. 375. 


791. Whether general or particular—Party put 


upon inquiry.|}——BrayBrokre (Lorp) v. INSKIP, 
No. 78], ante. 


(c) Only when Clear and Positive. 

792. General rule.]——- Where husband & wife 
assign to a purchaser, for valuable consideration, 
a share of an ascertained fund, in which the wife 
has a vested interest in remainder, expectant on 
the death of a tenant for life, & both the wife & 
the tenant for life outlive the husband, the wife 
is entitled, by right of survivorship, to claim the 
whole of that share of the fund against such 
particular assignee for valuable consideration. 
If the wife, after ber husband's death, exccutes 
an assignment of the fund, which recites former 
assigninents by the husband, & purports to be 
made subject to them, she does not thereby recog- 
nise or coniirm those former assignments. The 
wife does not acquiesce in those assignments, or 
waive her right to claim against them, by forbear- 
ing to impeach them till the death of the tenant 
for life. 

It would be too much to attribute such an 
effect to such recitals & such phrases: they were 
intended merely to state the order in which the 
assignments were to have priority (LoRp LyNnp- 
HURST, C.).— HONNER v. Morvron (1828), 3 Russ. 
65; 38 E. ht. 500, L. C. 

Annotations :—Refd. Baker v. Bradley (1855), 7 De G. M. & 
G. 507; Wright v. Vanderplank (1856), 8 De G. M. & G. 
133. Mentd. Crowder v. Stone (1829), 3 Russ. 217; 
Stiffe v. Everitt (1836), 1 My. & Cr. 37; Ellison v. Kilison 
(1843), 13 Sim. 3093; Scarpellini vr. Atcheson (1845), 7 
Q. B. 864; Whittle v. Henning (1848), 2 Ph. 731; Fitz- 


gerald v, Fitzgerald (1849), 8 C. B. 592; Greedy »¥. 
Lavender (1850), 13 Beav. 62; Harley v. Harley (1852), 


10 Hare, 325; Michelmore v. Mudge (1860), 2 Giff. 183, 

798. - -—-.]-~Ricutr d. JEFFERYS v. BUCKNELL, 
No. 985, post. 

794. .| —-Kepe ve. Wicarrr, No. 732, ante. 





795. —--.| —Dor d. Tuomas v. WALKER 
(1843), 2 L. P.O. 8S. 123, 
796. —- -..| -An averment or recital in a deed, 


in order to be an estoppel, must be direct & 
positive; & a recital in a deed that certain 
premises ‘‘ were conveyed or intended to be 
conveyed,” did not estop the party from showing 
by evidence that such premises were not conveyed. 
HARRIES v. HOOPER (1847), 10 L. T. O. S. 137. 
797. -|—Two trustces, one of whom was a 
solr., advanced money on mtge. Mtgor., with the 
concurrence of the solr. trustee, sold part of the 
mortgaged property without disclosing mtge. 
Regular conveyances in fec to the purchasers were 
executed by mtgor., containing a recital that he 
was seiscd or otherwise well & sufficiently entitled 
in fee simple. The solr. trustee received the 
purchase-moncy, & retained it. Eleven years 
afterwards both trustces executed a reconveyance 
of the property so sold, the other trustee believing, 
on the representation of the solr.-trustee, that the 
property was then about to be sold by mtgor. 
Soon afterwards the solr.-trustee absconded, & 





by an attorney, whose authority 
was held to be presumed to kno 
ep know that he himself was at the 
ime the owner of the pro erty.—— 
DINSMORE v. PHILIP, [1918] 1 W. W.R. 
405; reved., 26 B. Cc. R. 123.—CAN. 
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the other trustee then filed a bill against mtgor. 
& the purchasers, praying for foreclosure against 
them :—Held: (1) though the purchasers were 
purchasers for valuable consideration without 
notice, they could not avail themselves of any 
legal estate acquired by means of the reconveyance, 
which, having been obtained by fraud, must be 
cancelled ; & they had purchased only the equity 
of redemption; (2) under the form of conveyance 
adopted, neither pltf. nor mtgor. was estopped 
from denying that the legal estate had passed by 
the conveyance to the purchasers. 

(3) A mtge. deed could not be produced, & a copy 
purporting to have been furnished by the solr. 
who held the deed was produced on behalf of 
pltf. as evidence of the deed; pltf. also deposed 
to the existence of mtge. Defts. had in their 
answers not expressly challenged mtge. deed, & 
had admitted that there had been a reconveyance 
of part of the property comprised in mtge. :— 
Held: as against these defts., mtge. deed was 
sufficiently proved. 

(4) The estoppel, if it arose at all, would arise 
by virtue of the first recital in the conveyance. 
If the recital had been a recital simply that S. 
was scised, there might have been an estoppel, but 
the recital is one out of which no estoppel can 
arise, because it is not precise or unambiguous. 
It is a recital which, in substance, amounts to a 
statement that he had an estate either at law or 
in equity, & the fact that it states that the cstate, 
whatever it was, was free from incumbrances, 
creates no estoppel for the purpose of making the 
legal estate pass. There is, therefore, no estoppel 
operating so as to convey the legal estate to the 
purchasers (LORD CAIRNS, C.).— HEATH v. CREA- 
LOCK (1874), 10 Ch. App. 22; 44 L. J. Ch. 1575; 31 
L. T. 650; 23 W. BR. 95, L. C. & L. JJ. 
Annotations :—As to (2) Refd. General Finance Mortgage & 

Discount Co. v. Liberator Permanent Benefit Bldg. Soc. 

(1878), 10 Ch. D. 15; Onward Bide. Soc. ct. Smithson, 

[11893] 1 Ch. 13. Poulton v. Moore (1913), 83 L. J. K. B. 

875. 48 to (4) Refd. Re Horton, Horton v. Perks, Horton 

v. Clark (1884), 51 L. fT. 420; Low v. Bouverie, [1891] 3 

Ch. 82. Generally, Mentd. Waldy v. Gray (1875), L. Rh. 

2U Eq. 238; The Horlock (1877), 2 P. D. 243; Ordigosa 

v. Brown, Janson (1878), 38 L. T. 145; Heath v. Pugh 

(1881), 50 L. J. Q. B. 473 5 Re Morgan, Pillgrem v. Pillgrem 

(1881), 18 Ch. D. 93; Manners v. Mew (1885), 29 Ch. D. 

25; Re Ingham, Jones v. Ingham, [1893] 1 Ch. 352 ; 

Taylor v. London & County Banking Co., London & 

County Banking Co. v. Nixon, [1901] 2 Ch. 231; Brigg v. 

Thornton, [1904] 1 Ch. 386. 

798. .|—(1) An estate was settled (subject 
to two mtges. to X. in fee) to the use of A. for life, 
with remainder, in default of A.’s issue, which 
happened, to the use of B. for life, with remainder 
to the use of A. in fee. B. was also absolutely 
entitled to a £2,000 mtge. for a term of five hundred 
years on the fee. By a settlement made in 1876 
on C.’s marriage (after reciting the titles of A. & B. 
subject to the two mtges. to X.) A. & B. ‘‘ accord- 
ing to their respective estates & interests,” con- 
veyed the fee simple “ & all the estate etc.,” of 
the grantors to trustees to hold to the use of A. B. 
& C. for successive life estates, with remainder to 
uses to secure a jointure to C.’s wife, with re- 
mainders over. This deed contained no reference 
to the £2,000 mtge. B. afterwards voluntarily 
transferred the £2,000 mtge. to C., who charged 
it in favour of pltfs., who had no notice of the 
settlement. A. & B. having died, an action was 
brought by pltfs. to establish the £2,000 mtge. as 





they were not binding on the grantee 

he was not estopped from setting 
up the contrary in an action not 
founded on the instrument & wholly 
collateral to it-—MINAKER rr. <ASi{ 
(1861), 10 C. P. 363.—CAN. 


of rule — Recitals 
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against the settlement :—Held: no estoppel as to 
the mtge. was raised by the settlement, & there 
was no ground for equitable relief in favour of 
those claiming under the settlement on account of 
any representation made by B. or standing by on 
his part. . ees 

It is said that [B.] & all parties claiming under 
him are estopped at law from setting up the 
[£2,000] mtge. against any of the persons who 
take under the settlement. To raise such an 
estoppel at law there must be a distinct & precise 
averment; there is no such averment in the 
settlement (CuitTy, L.J.). 

(2) The common law doctrine of estoppel is of a 
very personal nature, & only exists between the 
partics to the transaction. It is part of the law 
of evidence, & is not the same as the equitable 
doctrine. You cannot found an action on it, as 
you can in equity (VAUGHAN WILLIAMS, I.,J.).— 
WILLIAMS v1. PINCKNEY (1897), 67 L. J. Ch. 34; 
17L. T. 700, C. A. 

799. —~—./—The owner of two adjoining plots 
of land conveyed the western plot with a house 
thereon to his wife in fee simple together with a 
right of way over the eastern plot. The wife 
then conveyed the western plot & house by way 
of mtge. in fee simple together with the right of 
way over the eastern plot. Subsequently, while 
the mtge. was subsisting, the husband, who still 
remained the owner of the eastern plot, by deed, 
dated May 25, 1907, conveyed that plot to pltf. in 
fee simple for value, & the wife joined in the deed 
for the purpose of releasing the eastern plot from 
the right of way. The deed contained a recital 
that ‘‘ under & by virtue of a certain indenture of 
conveyance ”’ (identifying it) ‘‘ the said A. W.” 
(the wife) “ is entitled to a right of way at all times 
& for all purposes for A. W., her heirs, & assigns, 
owners, & occupiers of ’’ the house on the western 
plot ‘‘ over & across ’’ the eastern plot, & that it 
had been agreed that she should join in the deed 
for the purpose of releasing the land thereby 
conveyed from such right of way ; & the deed in 
its operative part stated that she “ hereby 
releases the piece of land & hereditaments hereby 
conveyed from’? the right of way reserved to her: 
by the indenture. The mtge. was not referred to 
in this deed, nor had pltf. notice of it. The wife 
died, leaving all her property to her husband & 
appointing him exor. of her will. & later the hus- 
band died, having appointed R. his exor. Subse- 
quently R. paid off mtge., & mtgees. conveyed the 
western plot & the house thereon to him. R. 
thereupon conveyed the western plot & the house 
for value to deft. together with the right of way 
over the eastern plot. Deft. had no notice of the 
release of the right of way. Deft. claimed to 
exercise the right of way :—Held: the right of 
way was released by the deed of May 25, 1907, 
except as regards the rights of mtgees., & upon 
the reconveyance by mtgees., their right to take 
possession of the mortgaged premises & to exercise 
the right of way determined & the right of way 
became absolutely released & extinguished; & 
therefore deft. was not entitled to the right of 
way claimed ; (2) the recital in the deed of May 25, 
1907, was sufficicntly precise to estop deft., who 
claimed through the wife, from asserting that the 
right of way was not released. 

(3) With regard to the question of estoppel by 
recital in a deed, it is truly said that the law of 
estoppel in the case of real property is different 
from the law of estoppel as between persons. It 
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is the law which operates when a grantee of land 
has had a conveyance of the whole interest in the 
land from a grantor who himself at the time had 
only a partial interest in the land. The former 
then has a right, when grantor gets the entire 
interest in the land, to say as against all the world 
that that interest has passed to him. It does not 
then depend upon the mere representation by 
grantor that he had the whole interest. The 
estate feeds the estoppel, & therefore ceases to be 
an estate by estoppel only & becomes an interest 
(PHILLIMORE, L.J.).—-POULTON v. Moore, [1915] 
1 7 B. 400; 84 L. J. K. B. 462; 112 L. T. 202, 
C. A. 
See, also, Sect. 3, sub-sect. 1, ante. 


C. Particular Inslances. 


800. Grantor’s estate.|—In an action of cove- 
nant by B. upon an indenture by A. to B. reciting 
that A. was scised in fee of certain lands, A. 
pleaded that she had nothing in the land at the 
time of the grant but that a stranger was sciscd 
of it:—Held: A. was estopped by the deed.— 
NEWTON v. WEEKES (1648), Aleyn, 79; 82 KE. kh. 
925. 

801. -—-— Free from incumbrances.| -——- One 
who has been mtgec. of certain premises after- 
wards takes a conveyance in fee simple in which 
the same premises are described as unincumbered, 
from a vendce of mntgor.; this in the absence of 
fraud is conclusive evidence to show that the 
amount of the first mtge. was paid.—JONES v. 
WILLIAMS (1817), 2 Stark. 52, N. P. 





802. -|— BENSLEY v. BuRDON, No. 780, 
ante. 
803. Lands in occupation of lessee.] — A 





recital in a freehold lease, that the lands are ‘* now 
in the occupation & tenure of the lessee & his 
undertenants,’’ estops the lessor from contending 
that the lessee was not in possession, so as to 
render livery of seisin unnecessary..-REkKs d. 
CHAMBERLAIN v. Luoyp (1811), Wight. 123; 145 
E. R. 1198. 

804. Estoppel of  lessee.] — Covenant. 
Declaration that, by indenture between pltfs. & 
A. since deceased, of first part, 3. therein described 
as guardian of C. & D., minors & devisees under 
the will of I., deceased, of second part, & deft. 
of third part, after reciting that the partics of the 
first part, & B. in right aforesaid, were the owners 
of the closes, etc., thereinafter described, subject 
to mtge. for £3,500, the interest whereof was pay- 
able half-yearly at the office of W., & had agreed 
to let the same to deft., it was by the indenture 
expressed & purported that pltfs. & A., with the 
consent & approbation of B., did demise the 
closes to deft., his exors., etc., for seven years, 
yielding & paying therefor yearly during the 
demise £153 11s. at the office of W. aforesaid, in 
part of the interest on the mtge., by equal half- 
yeatly payments; covenant by deft. with pltfs. 
& A., their heirs, ctc., to pay the yearly sum at 
the place & in manner before mentioned ; breach, 
nonpayment of parcel of a half-yearly sum, duc 
since the death of A.; averment, that pltfs. & A., 
or any or either of them, never had any reversion 
in the premises purported to be demised. Plea: 
that the reversion of the demised premises, ex- 
pectant on the determination of the demise, was, 
at the making of the indenture, & from thence to 
the death of A., in pltfs. & A., &, from her death 
until making of the after mentioned indenture, 
was in pltfs., who, before breach, assigned the 
reversion by indenture to S.; _ verification. 
Replication: that no reversion in the supposed 
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a pa remises, expectant, etc., was at the time, 
9 
her death until, etc., in pltfs.; conclusion to the 
country :—Held: (1) the facts being disclosed 
on the face of tho lease, neither party was estopped 
from denying that lessors had a legal reversion. 

_ (2) Semble: lessee was estopped by the recitals 
in the lease, from averring that lessors had a legal 
reversion.__PARGETER v. HARRIS (1845), 7 Q. B. 
708; 15 L. J. Q. B. 113; 5 L. T. O. S. 346; 10 
Jur. 260; 115 BE. R. 656. 

Annotations :—As ans 4) Apid. Jolly v. Arbuthnot (1858), 28 


L. J. Ch. 274 owbotham v. Wilson (1857), 8 
Pers B. 123; Cuthbertson v. Irving (1860), 6 oF & N. 
, 2 


Morton v. Woods (1868), . J. Q Bz. 7 
Generally. Mentd. Maghay o. Mdsoede (853% 13 o 

See, further, Nos. 969, 994, post, & generally 
LANDLORD & TENANT. 

805. ———.]—- By indenture of lease, dated 
June 26, 1810, between A., the father of pltf., & B., 
the father of deft., reciting a former lease of 
July 27, 1801, made between W. & M. his wife, & 
A., which recited that M. was entitled to moiety 
of lands in W. F., & to two-thirds for life or for 
some other estate of freehold, & that A. was 
entitled to the other moiety & the other third 

art, respectively, or some other share of the same 
ands, for some estate of freehold, etc., & by which, 
W. & M. his wife, demised the moiety & two- 
third parts respectively of M. to A. for forty 
years from Apr. 5, 1801. A. demised to B. 
amongst other premises, the lands of which M. 
was by the recital in the lease of 1801, said to be 
entitled to two-thirds & himself, A. to one-third, 
of the lands in W. F., for the remainder of the term 
of forty years, except the last ten days. A. died 
in 1813, & B. in 1818, leaving pltf. & deft., their 
respective representatives. Deft. continued in 
the occupation of the lands in W. F. down to the 
time of the trial, he & his father having regularly 
paid rent to pltf. & his father down to Lady Day, 
1841, when the lease of 1801 expired. In debt 
for use & occupation of an undivided third part 
of the lands in W. F'., since Lady Day, 1841 :— 
Held: (1) the recital in the lease of 1801 was prima 
facie evidence that A. was entitled to one-third 
of the lands in W. F.; semble: (2) the estoppel 
created by the recital ceased upon the expiration 
of the lease.— BAYLEY v. BRADLEY (1848), 5 
C. B. 396; 16 L. J. 0. P. 206; 136 KB. R. 932. 


Annotation :-—Generally, Mentd. Leigh v. Dickcson (1884), 
15 Q. B. D. 60. 





806. ——.] — SMITH v. OSBORNE, No. 1006, 
post. 
807. |—Re Honrron, Horron v. PErks, 


Horton v. CLARK, No. 844, post. 

808. Grantor’s title.|—Crorrs v. MIDDLErON, 
No. 747, anie. 

Lessor’s title.|—-See Nos. 743-747, ante. 

Vendor’s title.|—Sce No. 745, ante. 

809. Payment of consideration.]—Applts. against 
an order of removal, proved that J. J., the 
father of the pauper’s wife, being seised in fee 
of land & having several children, it was in his 
lifetine agreed between them that part of the 
land should be allotted to each child, in pursuance 
of which agreement, on the marriage of the pauper 
in 1808 a portion of the land was allotted to him, 
upon which he built a house, & resided in it for 
sixteen years & then sold the whole for £60 to a 
party who held it ever since. Resp. then produced 
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808 i. Grantor’s title.J—If A., with 
the knowledge that the recital in a sale 
deed that the land thereby conveyed 
belongs to B. & isin B.’s enjoyment as 
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m thence, etc. in pltfs. & A., or, from | in 1815 


owner, attests the sale deed executed ct. 
by B. in favour of 
from setting up thereafter his title 
to the land, even though he might bo 
the certified purchaser of the same in 
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a conveyance to the pauper of the land in question 
by S. J., the eldest son & heir at law of J. J. 
It recited that the pour: had agreed to purchase 
the above parcel of land of S. J. & had paid him 
two guineas for the same, but no conveyance 
thereof had yet been made & then expressed, that 
in consideration of that sum, S. J. bargained & 
sold, etc. :—Held: applts. were not estopped by 
the recital of this deed from giving parol evidence 
that the consideration stated in the deed was 
never paid or intended to be paid; & the deed 
was made for the purpose of confirming the 
pauper’s title to the land allotted to him in virtue 
of the parol agreement.—R. v. CHEADLE (INHABI- 
TANTS) (1832), 3 B. & Ad. 833; 1L. J. M. O. 75 ; 
110 E. R. 306. 
arncaton :—Refd. R. v. Billinghay (1836), 5 Ad. & El. 


810. Invention & letters patent.]—Declaration 
in covenant stated that, by indenture, after reciting 
that pltf. had invented certain improvements in 
the construction of looms, & had obtained letters 
patent for such invention, & that he had agreed 
with defts. to let them use the invention for a 
certain part of the term granted by the letters 
patent, in consideration of certain covenants, etc., 
pltf. covenanted to permit defts., to use & have the 
benefit of such invention & patent, & defts., in 
consideration of the grant, etc., covenanted to 
perform the agreement on their part. Breach, 
non-performance. Pleas, after setting out the 
patent, that the supposed invention therein, & in 
the declaration mentioned, was not nor is a new 
invention; & that pltf. was not the first or true 
inventor of the improvements in the indenture & 
letters patent mentioned :—Held: (1) if the pleas 
amounted to a denial of pltf. having invented the 
improvements, in the sense in which the deed 
alleged him to have done so, defts. were estopped 
by their recital in the deed from contradicting 
that fact; (2) if the pleas did not amount to such 
denial, but were intended merely to allege that 
pltf. was not the sole inventor, or that the inven- 
tion had taken place long before the patent was 
granted, such pleas were no answer to the action. 

(3) There may be an estoppel by matter of 

recital. 
. (4) If a party has by his deed recited a specific 
fact, though introduced by ‘‘ whereas,’’ it seems 
to me impossible to say that he shall not be bound 
by his own assertion so made under seal (Lorp 
DENMAN, C.J.). 

(5) Where a man has entered into a solemn 
engagement by deed under his hand & seal as to 
certain facts, he shall not be permitted to deny 
any matter which he has so asserted (TAUNTON, J.). 

(6) It is said that in a case of estoppel, nothing 
is to be taken by way of intendment (PATTESON, 
J.).—BOWMAN v. TAYLOR (1834), 2 Ad. & EL 
278; 4 Nev. & M. K. B. 264; 41. J. K. B. 58; 
111 BE. R. 108. 


Annotations :—As to (3) Refd. Cutler v. Bower (1848), 11 
. B. 973; Young v. Raincock (1849), 7 G B. 310; 
Hills v. Laming (1853), 9 Exch. 256. Generally, . 
Stroughill v. Buck (1850), 14 Q. B. 781; Smith v. Scott 
(1859), 6 CG. B. N. 8. 771; Oxley v. Holden (1860), 8 
c. B. N.S. 666; Ashpitel v. Bryan t1864), 5 B. & . 723. 


811. -|— By articles of agreement under 
seal, reciting that letters patent had been granted 
to deft. for improvements in purifying gas, & that 
other letters patent had been granted to pltf. for 
an improved mode of manufacturing gas, & that 








auction.—KANDASAMI v. NAGA- 


ltf. he is estopped ques (1913), I. L. R. 36 Mad. 564.— 


k. Recital of indebtedness.) — Deft. 
being indebted to pltf. by an indenture 
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disputes had arisen between the parties as to their 
reapective rights under the letters patent to the 
use of oxide of iron for the purpose of purifying 
gas, & that a writ of sci. fa. had been sued out by 
pltf. to repeal the letters patent granted to deft., 
& that another patent for purifying coal gas by 
oxides of iron had been applied for by deft., & 
that other letters patent had been sued out by 
pltf.; & that, in order to put an end to the afore- 
said differences, the parties had entered into that 
agreement; deft. covenanted with pltf., & pltf. 
agreed, that deft. should have the exclusive use 
of the inventions granted to pltf., so far as the 
same related to the purification of gas by the 
hydrated oxides of iron, paying therefor certain 
royalties: that pltf. should have the’ exclusive 
use of the inventions granted to deft. so far as the 
same related to the purification of gas by anhydrous 
oxides of iron, paying therefor certain royalties ; 
that, for the purposes of that agreement, & the 
determination of the amount of royalties, it should 
be assumed that defts. were entitled to the 
exclusive use of anhydrous oxides, & pltf. entitled 
to the exclusive use of hydrated oxides. The 
agreement also provided, that, in case of any 
breach of certain stipulations, the party so doing 
should pay to the other a certain sum as liquidated 
damages. In an action to recover that sum, deft. 
pleaded that pltf.’s patents were not valid, that 
the inventions were not new, & that pltf. was not 
the first inventor. On demurrer :—Held: the 
pleas were bad, inasrnuch as deft. was estopped by 
the agreement from disputing the validity of the 
patents.—HILLs v. LAMING (1853), 9 Exch. 256; 
23 L. J. Ex. 60; 156 E. R. 109. 

812. Proposal of assignment for benefit for 
creditors.|—An insolvent having several executions 
in his house, at the suggestion of deft., who was 
one of his creditors, executed an assignment to 
him of all his effects for the benefit of such creditors 
as should come in & sign the deed. The deed 
recited that the insolvent ‘‘ had proposed ”’ the 
assignment. The execution creditors were accord- 
ingly paid their claims, & deft. taking possession 
of the goods & premises, carried on the business 
for some time, when he sold the whole concern 
for a larger amount than it would have realised 
if it had been disposed of by the sheriff. The deed 
was signed by several of the execution creditors. 
The insolvent, within three months from the 
assignment went to prison, & afterwards obtained 
his discharge under Insolvent Act, 1826 (c. 57) :— 
Held: this deed was not voluntary within sect. 32 
of above Act, & deft. was not estopped by the 
recital in the deed of assignment from contending 
that the dced was not voluntary.—KNIGHT v. 
FERGusson (1839), 5 M. & W. 389; 2 Horn. & H. 
69; 151 EB. h. 165. 
ae :—Distd. Jackson v. Thompson (1842), 2 Q. B. 


813. Incorporation of company.]—The first 
count of the declaration stated, that, by a certain 
deed made on Jun. 11, 1845, between pltf. & defts., 
@ joint-stock co., therein described as registered 
& incorporated in pursuance of 7 & 8 Vict. c. 110, 
reciting, amongst other things, that the co. had 
been duly formed under a deed of settlement 
bearing date May 22 then last past, in considera- 
tion of pitf.’s covenanting to convey his interest 
in certain letters patent to the co. as soon as an 


reciting his indebtedness, & that he 
had agreed with pitt for tho repayment 
of the said sum due within six months 
from date, with interest, conveyed to 


pitt certain lands 
roviso, that pltf., 
aid, would re-convey. 
recover the money :—Held: deft. 300.—OAN, 


if the debt was duly 


ESTOPPEL. 


Act of Parliament should be obtained to authorise 
| it, & in the meantime licensing them to work the 
patents, defts. covenanted to pay pltf. £15,000, 
out of the money raised by the first instalments or 
calls on the shares of the co. Breach, that, al- 
though instalments or calls on the shares were, 
before the commencement of the suit, paid to the 
co., out of which they might & ought to have paid 
the £15,000, & although a convenient & reasonable 
time for the payment thereof had elapsed since 
the making of the deed & payment of the instal- 
ments or calls, the co. had not paid the same. 
The second count set out certain articles of 
agreement, dated June 12, 1845, between pltf. 
of the one part, & the co., therein described as 

registered & incorporated in pursuance of 7 & 8 

Vict. c. 110, of the other part, reciting the sale of 

the letters patent to the co. for £15,000, whereby 

it was agreed, ‘‘ that the sum of £15,000 in cash 
should be paid to pltf. as soon as conveniently 
could be done after the execution of the articles, 
out of the money raised by the first instalments 
or calls on the shares in the co.; & assigned for 
breach, that, although the co. had, within a con- 
venient & reasonable time after the execution of 
the articles of agreement, to wit, on, etc., could & 
might, by calls & instalments on the shares of the 
co., have raised the last-mentioned sum of £15,000, 

& a convenient & reasonable time for raising the 

money, & paying the same in cash to the pltf., 

had elapsed, the co. had refused to pay the same : 

—Held: pleas (a) that the co. was not incor- 

porated by any charter or Act of Parliament, nor 

was the same duly & lawfully registered & incor- 
porated according to the form of the statute & in 
the deed & articles respectively mentioned, & 

(b) that the co. was a co. requiring a certificate of 

complete registration, & that at the time of the 

obtaining a certificate of complete registration, 
the co. was not formed by a deed or writing under 
the hands & seals of the shareholders therein, or 
any of them, in pursuance of the statute, nor was 
there at any time any such deed of settlement of 
the co. as required by the statute for the same 
reason were bad, defts. being estopped, by the 
recital in the deed from denying their incorpora- 
tion.— PILBROW v. PILBROW’S ATMOSPHERIC Ry. 

Oo. (1848), 5 C. B. 440; 5 Ry. & Can. Cas. 89; 

17 L. J. C. P. 166; 10 L. T. O. S. 345; 186 E. R. 

950. 

Annotations :—Mentd. Woodbridge Union Grdns. 
& Carlford Hundreds Corpn. of Grdns. (1849), 18 
126; Sunderland Marine Insce. v. 
Q. B. 925; Scott v. Ebury (1867), L. R. 


Melhado v. Porto Alegre Ry. (1874), L. R. 9 GC. P. 
Re Nassau Phosphate Co. (1876), 2 Ch. D. 610. 


814. Delivery of goods.|—In trover for paper, 
it appeared, that pltf. & deft. had been in partner- 
ship together as paper manufacturers & iron 
merchants. The partnership was dissolved by a 
deed, which recited, that it had been agreed that 
the business of a paper manufacturer should 
belong exclusively to deft., & the business of an 
iron merchant to pltf., but that pltf. should receive 
out of the stock, paper to the value of £898 4s. 1ld., 
which should remain in the paper mill for a year, 
at his option. The deed also recited, that in per- 
formance of that arrangement paper to the value 
of £898 4s. 1ld. had been delivered to pltf., & the 
same was then in the mill, as pltf. acknowledged. 
It was then witnessed, that in performance of the 
arrangement, plitf. & deft. dissolved partnership, 
& piti. assigned to deft. the stock in trade of the 


could not deny that he was at the date 
of said indenture indebted to piltf,— 
ALINUTT v. RYLAND (1862), 11 C. P, 


habendum in fee: 


In an action 
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business of a paper manufacturer, except the 
£808 4s. 1ld. worth of paper so delivered to pltf. 
as aforesaid, & deft. assigned to pltf. the stock 
in trade of the business of iron merchants; there 
were also mutual releases. No paper whatever 
was set apart or delivered to pltf., but the jury 
found that deft. had converted the whole stock :— 
Held: (1) the parties were estopped by the deed, 
to say that no such delivery had taken place. 

(2) The present claim is not collateral to the 
deed, as was the case in Carpenter v. Buller, No. 
959, post. It is therefore, an estoppel on both 
(PARKE, B.).—WILES v. WoopwarRp (1850), 5 
Exch. 557; 20 L. J. Ex. 261; 155 BE. R. 244; 
sub nom. WILLS v. WOODWARD, 15 L. T. O. S. 895. 
Annotation :—As to (2) Refd. 8. E. Ry. v. Warton (1861), 

31 L. J. Ex. 515. 

815. Previous ps che banana being a trustee 
for the younger children of S. H. S., advanced a 
sum of £5,185 3s. 4d. upon the security of certain 
estates in Berkshire, which C. S. on Jan. 20, 1832, 
demised to A. for 300 years, to secure the repay- 
ment. The money was borrowed for S. H. S., 
who was tenant in tail of the S. estates in remainder 
expectant on the death of his mother, the tenant 
for life, & on Jan. 21, 1832, S. H. S. demised the 
S. estates to C. S. for 2,000 years, to indemnify 
him & the Berkshire estates from the £5,185 3s. 4d. 
& interest, secured to A.; & by deeds dated Jan. 
23, & 24, 1832, in further compliance with an agree- 
ment recited in this deed, he settled the S. estates 
upon various uses, for the benefit of his family. 
On the death of the tenant for life, S. H. S., being 
greatly indebted to G. S. F., executed a disentail- 
ing deed, & conveyed the S. estates to G. S. F. 
giving him a power of sale over the estates as a 
security for the money due ; this was subsequently 
confirmed by another deed, & in a suit instituted 
by G. S. F., insisting that the settlement of 
Jan. 28, & 24, 1832, was voluntary & void against 
the subsequent alienation for value made to 
G. S. F. who had notice of the settlement :— 
Held: S.H.S. &C.S. were, by executing the deed, 
estopped from alleging that the recital was false.— 
Forp v. STUART (1852), 15 Beav. 493 ; 21 L. J. Ch. 
514; 51 E.R. 629. 

Anienation :—Mentd. Clarke v. Wright (1861), 7 Jur. N. S. 


816. Corporation acting under statutory powers.| 
— HILL v. MANCHESTER & SALFORD WATER WORKS 
Co., No. 938, post. 

817. .|—HORTON v. WESTMINSTER 
PROVEMENT Oomnas., No. 914, post. 

818. Execution & destruction of deed.]—A 
married woman, having a power of appointment 
over property, joined in a deed of compromise in 
which she recited that she had previously executed 
a deed of appointment in favour of certain of the 
parties to the compromise, but had destroyed it. 
In a suit instituted after her death, & nearly forty 
years after the execution of the deed of com- 
promise :—Held: the recital was conclusive 
evidence against her personal representative of the 
execution & destruction of the deed of appoint- 
ment.—DYNE v. COSTOBADIE (1853), 17 Beav. 
140; 1 Hq. Rep. 116; 23 L. J. Ch. 66; 21 
L. T. 0.8. 135; 1 W. R. 315; 51 HE. R. 986. 

819. Surrender of security.|—In Jan. 1851, A. 
entered up & registered judgment on a warrant 
of attorney against B. a beneficed clergyman. 
By an agreement contemporaneous with the 
warrant of attorney, B. agreed to assign to A. the 
rentcharge in lieu of tithe as a security for the 
debt. By a deed dated in Nov. 1851, after 
reciting that A. had agreed to allow B. to receive 
the rentcharge for his own use upon his having 
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the security therein contained, B. assigned to A. 

certain property by way of security for the debt. 

In Dec. 1851, C. entered up judgment against B. 

C. afterwards registered it, & sued out a writ of 

sequestration upon it :—Held: A. was estopped 

by the recital in the mtge. from obtaining a re- 
ceiver of the benefice.—BATEsS v. BROTHERS 

(1853), 2 Sm. & G. 509; 2 Ha. a 821; 23 

L. J. Ch. 150; 22 L. T. O. S. 106; 17 Jur. 1174 ; 

2 W. R. 116; 65 B. R. 503; on appeal (1854), 2 

Sm. & G. 518, L. JJ.; subsequent proceedings, 2 

Sm. & G. 518. . 
820. Construction of will.] — Testator by his 

will bequeathed to A., a married woman, “ an 

annuity of £600 sterling per annum, to commence 
six months after my decease, for her life, & the 
issue from her body lawfully begotten ; in failure 
of which, to revert to my heirs.’”? He appointed 
two friends as trustees “‘for A., so that the 
annuity may be secured for her sole use & benefit.”’ 

He appointed other parties exors. of his will. 

After testator’s death, by certain deeds in 1798, 

a construction by the exors. & other parties was 

put upon this bequest which excluded the notion 

that A. took an absolute interest in the annuity ; 

& by a settlement made on a subsequent marriage, 

A. dum sola, adopted the construction so previously 

put upon this bequest :—Held: A. was bound by 

the construction put upon the will by the deed of 

1798, & so recited in the scttlement of 1808, 

which formed a contract between the parties, & 

she & her issue were bound by that construction. 

—Re Wyncn’s Trusts, Kx p. WYNCH (1854), 5 

DeG.M. &G. 188; 2 Eq. Rep. 1025; 23 L. J. Ch. 

930; 23 L. T. O. S. 259; 18 Jur. 659; 2 W. R. 

570; 43 BE. R. 842, L.C. & L. JJ. 

Annotations :—Mentd. Goldney v. Crabb (1854), 19 Boav. 
338; Re Banks’ Trusta, Ez p. Hovill see) 2K. & J. 
387; Law v. Thorp (1858), 27.L. J. Ch. 649; Re An 
Will (1859), 27 Beav. 608; Williams v. Lewis (1859), 6 
H. L. Cas. 1013; Jackson v. Calvert (1860), 1 John. & H. 
235; Re Jeaffreson’s Trusts eae R. 2 Eq. 276; 


g 
Surridge v. Clarkson (1866), 14 W. R. 979; Herrick v. 


Franklin (1868), L. R. 5 Hq. 593; Re Barker’s Trusts 
(1883), 52 L. J. Ch. 565. 


821. Vesting of estate.]}—In 1801, by a deed 
since lost, after reciting the conveyance to defts. 
by V., by a deed poll of even date, of the site of a 
canal & other premises, in consideration of an 
annual rent of £105, to be paid to him ‘ or the 
person or persons to whom the freehold or in- 
heritance of the premises thereby released should 
for the time being belong, in case the instrument 
or deed poll had not been made’’; defts. cove- 
nanted with V., ‘“‘& to & with the person or 
persons to whom the freehold or inheritance of the 
hereditaments & premises hereinbefore recited to 
be released shall for the time being belong,’ to 
pay the yearly rent-charge in manner as & at the 
times whereon the same shall become due & pay- 
able; & a power to distrain for non-payment of 
the rent-charge was given, & covenants made by 
defts. to & with persons described in the same 
terms as the grantees of the rentcharge. In 1827, 
by a deed poll reciting the last deed verbatim, & 
the fact of its loss, & reciting the death of V., & 
that the ‘‘ freehold & inheritance of the heredita- 
ments & premises mentioned & comprised in the 
deed poll, or the rentcharge or yearly sum of 
£105, was then vested in J., & that the rentcharge 
had been duly paid to V. during his life, & to J. 
since his death; defts. ratified & confirmed the 
deed poll so executed as aforesaid, & declared that 
the same should be “ good, valid & effectual, to 
all intents & purposes, according to the true 
intent & meaning thereof, notwithstanding the 
same is lost or misiaid as aforesaid.’? In an action 
by the assignee of the rentcharge :—Held: the 
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terms of the deed of 1801 were explained by the 
recital contained therein, & the recitals of the deed 
of 1827, & the latter deed, admitting under 
defts.’ seal that the rentcharge was then vested 
in fee in J., estopped defts. from denying it, & 
formed good evidence of a valid grant.—Gwvyn v. 
NeatH CANAL Co. (1868), L. R. 8 Exch. 209; 37 
L. J. Ex. 122; 18 L. T. 688; 16 W. R. 1209. 
Annotation :-—Mentd. Watling v. Lewis, [1911] 1 Ch. 414. 


822. Contract treated as subsisting.]|—Under 
an order of the Insolvent Debtors’ Ct., the interest 
of the insolvent in certain freehold & copyhold 
premises was directed to be sold. In the par- 
ticulars of sale the property was described as free- 
hold & part copyhold. At the sale deft. was 
declared the purchaser. He signed the contract 
& paid the purchase moncy. On delivery of the 
abstract of title deft. raised an objection whether 
the property was, by the dealings of the parties, 
to be treated as real or personal estate, in other 
words, whether the insolvent’s interest was abso- 
lute in the land as money, or whether he was 
tenant by the curtesy only. The purchaser 
insisted on the objection, & afterwards rescindcd 
the contract. After so doing, he took from the 
heir-at-law of the wife, in consideration of £200, 
a conveyance by dced of his interest in the pro- 
perty, subject to the insolvent’s life-estate. In 
this deed deft. recited that the question of title 
was still pending between the vendors, the 
assignees in insolvency, & himself. The creditors’ 
assignee in insolvency filed a bill for specific 
performance :—Held: the recital in the deed 
rendered it impossible for deft. to say that he had 
rescinded the contract.—MURRELL v. GOODYEAR 
(1859), 2 Giff. 51; 29 L. J. Ch. 298; 1L. T. 291; 
6 Jur. N.S. 91; 66 E. R. 22; on appeal (1860), 
1DeG. F. & J. 432, L. JJ. 

Annotations :—Mentd. Reed v. Don Pedro North Del Rey 


Gold ae Ps eT (1864), 10 L. T. 836; Hume wv. Pocock 
ae - 1 Eq. 662; Halkett v. Dudley, [1907] 


823. Amount due for costs under mortgage— 
Whether taxation barred.|—A mtge.-deed con- 
tained a recital that a certain sum was due for 
costs. Those costs were not then ascertained; 
but, by arrangement, the mtge.-money & costs, 
as recited, were advanced by A., ‘‘ the accounts 
to be thereafter adjusted.” The mtgee. then 
transferred the property to A. The solr., who had 
acted for all parties, afterwards sent in the bill of 
costs, when it was found to be more than the 
amount paid, & to comprise items properly charge- 
able only to mtgor.; but without which items it 
would not have amounted to the recited sum. 
Mtgee. then took out a summons for the taxation 
of the bill of costs :—Held: the summons must be 
dismissed, as mtgec. was estopped by the recital 
in the mtge.-decd.— Re Forsytu (1865), 34 Beav. 
‘ae ; ae af = an 11 Jur. N.S. 213; 13 W. R. 

; 55 KE. R. 5873; on appeal, 2 D avs : 
509,L. JJ. ili das apceciecrmnnais 
nnotations :—Folld. Re 

Re Foster, Barnato v. ree 1hoe8) 3 KB. 306. ae 

824. -|—Under pressure of a threat 
by first mtgee. to transfer his mtge. to third 
intgee., the second mtgee. paid off the first mtge. 
debt, intcrest & costs, under protest against the 
amount of the costs, & accepted a transfer of the 
first mtge. ‘lhe deed of transfer recited that a 
certain sum was due for costs, & assigned it, as 
well as the principal & interest, to the transferee. 
On & summons by the transferee for taxation of the 
bill of costs, which had been delivered six days 
before completion of the transfer :—Held: he 
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was estopped by the recital in the deed from 
obtaining an order for taxation.—Re Goup (1871), 
24L.T.9; 19 W. R. 343. 


Annotation :—Consd. Re Foster, Barnato v. Foster, [1920] 
8 K. B. 306 


$25. Inability to pay debts..|—By a will certain 

roperty was given upon trust for A. during his 
ife, or until he should become bkpt. or insolvent, 
or make a general assignment for the benefit of 
his creditors, or otherwise deprive himself, or be 
deprived by law, of the beneficial enjoyment 
thereof, & after the happening of any such event, 
over :—Held: the gift took effect upon A. execut- 
ing a composition deed containing a recital that 
he was unable to pay his debts in full, & A. could 
not afterwards dispute the accuracy of the recital. 
—RBILLSON v. CroFTs (1873), L. R. 15 Eq. 314; 
ea J. Ch. 581; 837 J. P. 565; 21 W. XR. 
504. 

826. Purpose of acquisition of land.]—Wherc 
a@ conveyance recited that certain land was bought 
by justices ‘‘ for the purposes of Prison Act, 1865 
(c. 126), & upon or for no other trust, intent or 
purpose whatsoever ’’ :—Held: with reference to 
the purposes for which the land was bought, the 
justices were bound by the recital, & as under 
sects. 23 & 44 of above Act, land could be bought 
only for prison purposes, the land in question 
became vested in the Prison Comrs. without pay- 
ment of compensation under Prison Act, 1877 
(c. 21), ss. 48, 60.—PrISON Comrs. v. NICHOLSON 
(1882), 30 W. R. 881, C. A. 

827. Agreement to settle.|.—A marriage settle- 
ment, duly executed by the intended wife, con- 
tained a recital that it had been arranged & agreed 
that after-acquired personal property of the wife 
should be settled upon the trusts thereinafter 
declared, & that the husband should enter into 
the covenant in that behalf thereinafter contained. 
The settlement contained a covenant, not preceded 
by the words “it is hereby agreed & declared,”’ 
but expressed to be ‘‘ in further pursuance of the 
recited arrangement & agreement,’ by the 
husband alone that the husband & the wife 
respectively, or their respective exors. or ad- 
ministrators, would do & execute all such acts, 
deeds & assurances as should be necessary for 
vesting such after-acquired property for all the 
right & interest of the wife or the husband, as 
such husband, therein in the trustees upon the 
trusts of the settlement. & that in the mean- 
time, & until such settlement should be made, the 
husband & the wife respectively, & their respective 
exors., administrators & assigns, & all other 
persons in whom the premises should be vested, 
should stand possessed of the same upon the trusts 
thereinbefore mentioned. The words of the 
covenant were wide enough to include property 
given to the wife for her separate use, & the 
question was, whether such property was bound by 
this covenant, the wife not having joined in it :— 
Held: it was, for any ambiguity that might arise 
by reason of the wife not joining in the covenant 
could be explained by looking at the recital, & 
the whole scope of the deed, & from that it appeared 
that there was an intention to settle property of 
this nature, & the wife having executed the deed 
was bound by the agreement contained in it, 
although she did not expressly join in the covenant. 
—Re DE Ros’ Trust, HARDWICKE v. WILMOT 
(1885), 31 Ch. D. 81; 55 L. J. Ch. 73; 53 L. T. 

4; 34 W. R. 36. 

: . Re Haden, Colin 
2 Ch. 220. Fe Macpherson herson v. Maoc- 
pherson (1886), 55 L. J. Ch. 922; Re Coghlan, Broughton 


v. Broughton rane te Ch. 78; Re Rickman, Stokes v. 
Rickman (1899), 80 L. T. 518. 


v. Haden, [1898] 


Part V.—EstopreL By DEED. 


828. Recitals in conveyance to trustees.]—The 
ordinary recitals & forms commonly used in con- 
veyances & assignments to trustees with a view 
of keeping all notice of the trust off the title, are 
not misrepresentations on the face of the document 
which will displace the equitable title of a cestui 
que trust, even though they may have been 
fraudulently made use of by a dishonest trustee 
to show that he was in fact the absolute owner.— 
CARRIITT v. REAL & PERSONAL ADVANCE OO. 
(1889), 42 Ch. D. 263; 58 L. J. Ch. 688; 61 L. T. 
163; 37 W. R. 677; 5 T. L. R. 559. 


Seagate :—Consd. Rimmer v. Webster, [1902] 2 Ch. 


*e° ~=Mentd. He Richards, . 
45 Ch. D, 589; Taylor». London & County Banking Co, 
London & County Banking Co. v. Nixon, [1001] 2 Ch. 
oot - Re West & Hardy’s Contract, (1904] 1 Ch. 145; 
eee “2. Linom, [1907] 2 Ch. 104; Hill v. Petors, [1918] 
829. Payment of insurance premium.] — On 
Dec. 14, 1895, pltf. signed a proposal form ad- 
dressed to deft. co. for an insurance against loss 
by burglary, the form stating that no insurance 
would be considered in force until the premium 
was paid. The first premium was stated to be 
9s. lld. to Jan. 1, 1897, & 9s. 9d. annually after- 
wards. On Dec. 18, a protection note was given 
to pltf., reciting the proposal & declaring pltf. to 
be provisionally protected, subject to the con- 
ditions contained in the form of policy used by 
the co., for seven days from that date. The seven 
days expired on Dec. 25, & on the night of the next 
day pitt. suffered a loss by burglary. On Dec. 27, 
at a meeting of the directors of the co., who were 
ignorant of the loss, a policy was duly signed & 
sealed insuring pltf. from Dec. 14, 1895, to 
Jan. 1, 1897, the policy reciting that the first 
premium, 9s. 1ld., had been paid, & one of the 
provisoes therein stated that no assurance by 
way of renewal or otherwise should be held 
to be effected until the premium due thereon 
should have been paid. No premium was ever 
paid, & the policy never left the co.’s office :— 
Held; the co. must be taken to have waived the 
prepayment of the premium, & they were therefore 
liable on the policy.—RosBeErts v. SEcurtiry Co., 


aan 


828 i. Recitals in conveyance to trus- 
tees.}—LBy a decd of settioment made 
between the settlor & the trustees, & 
executed by all the parties, after 


AUSTRALASIA 2% 
W., 


till Jan. 1, 1863.—NATIONAL BANK OF 
Brock (1864), 1 
W. & A’B. 208.—AUS. 


m. —— Registration 
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[1897] 1 Q. B. 111; 66 L. J. Q. B. 110; 75 L. T. 
ae ae R. 214; 18 T. L. R. 79; 41 Sol. Jo. 
95, C. A. 


Annotations :-—Mentd. Equitable Fire & Accident Office v. 
Cane Wo Hong, [1907] A. 0. 96; Allis, Chambers Co. v. 
yee ty & Deposit Co., of Maryland (1913), 29 T. L. R. 


830. Proposal for insurance policy.] —— Plitf. 
effected with an insurance co. a policy of insurance 
under the seal of the co. upon the life of her 
husband therein called the assured. The policy 
was expressed to be issued in consideration of 
pitf. having signed a proposal, such proposal 
being the basis of the contract & it being stipulated 
that if the proposal contained any untrue state- 
ment as to the state of health of the assured the 
policy should be void. Upon the death of the 
assured pltf. who had duly paid the premiums 
claimed the amount insured, ‘The co. resisted the 
claim on the ground that the proposal on which 
the policy had been issued contained misrepre- 
sentations as to the assured’s health. At the 
hearing before justices of a complaint under 
Collecting Societies & Industrial Insurance Com- 
panies Act, 1896 (c. 26) for non-payment of the 
sum insured pltf. satisfied the justices that a 
proposal produced by the co. & purporting to be 
signed by her was not signed by her or with her 
authority & she further stated that no proposal 
at all had been signed by her or with her authority : 
—Held: (1) the co. having issued the policy & 
received the premiums were estopped from con- 
tending that in consequence of the want of a 
proposal there was no contract ; (2) the mere fact 
that pltf. instead of confining her evidence to the 
disproof of the proposal put forward by the co. 
made the admission irrelevant to her own case, 
that there had been no proposal at all did not 
prevent her from taking the benefit of that 
estoppel, & the co. were liable on the policy. 

It may be suggested that resps. in these cases 
were not free to rely upon any such estoppel 
because they have asked the justices to find & 
the justices have found that there was no proposal 
at all. With regard to that, in the first place it 


agreed with defts. for the absolute 
sale to them of the same & of the 
equity of redemption in the land in 


of associa- question granted by him to them by 


reciting that the trust fund had been 
delivered to the trustees, it was 
agreed that the trustees should invest 
the fund, & pay the income to the wife 
of the settlor during her life. Some 
wecks before the execution of the deed 
the fund had becn handed to the 
trustees, who on the same day paid it 
to the settlor, with the concurrence 
of the wife. The settlor had not repaid 
the amount :—Held: the trustees were 
not estopped by the recital from 
showing that they had so paid over 
the fund to the settlor & had not 
received it back.—McCDONALD v. Mo- 
FARLANE & GORE (1900), 19 N. ZL. R. 
427.—N.Z. 

_ 1. Deed of constitution of associa- 
tion—Membership of signatories.|}—The 
M. Assocn. issued to the N. Bank 
&® guarantee policy against loss not 
exceeding £1,000 by the dishonesty 
of L., while in the employ of the bank. 
I'he policy was signed by G. & B. as 
** directors ’’ of the assocn., was dated 
Nov. 20, 1862, & was granted under 
the deed of constitution of the assocn. 
This deed was dated July 1, 1862, but 
it was not executed by G. until Deo. 2, 
1862, & by B. until Jan. 1, 1863 :— 
Held: the deed dated July 1, 1862, 
reciting that defts. were partios was 
evidence of their being ‘‘ members ” 
of the assocn. on that date although 
the deed was not executed by one of 
them till Dec. 2, 1862, & by the other 


tion.]|—G. was sued by the official agent 
ofa co. for contribution. The 
evidence of the registration of tho co. 
was defective, but the dood of assocn. 
of the co. executed by G. & which 
recited the registration & incorporation 
of the co. was put in evidence :— 
Held: the recitals in the deed were only 
prima facie evidence of the registra- 
tion; & if it were proved aliunde 
that the registration was defective 
the magistrates could adopt such 
evidence.—REEVES v. GREENE (1869), 
Ww. W. & A’B. 87.—AUS. 


n. Deed of assignment for benefit 
of creditors—Execution by creditor.}— 
Where a deod of assignment for the 
benefit of creditors under 5 Vict, 
No. 9 recited that the assignor was 
indebted to the creditors in the amounts 
set forth in a schedule thereto, & con- 
tained a release as to such debts 
Held: one of such creditors who had 
executed the deed was estopped 
thereby, & not entitled to claim a divi- 
dend upon a larger amount than 
appeared in such schedule as due to 
him.— HERMANN v. FRENOH (1879), 
5 Vv. L. R. 15.—AUS. 


0. Recitals in bill of sale.]—Pltt., 
being indebted to defts., in a sum of 
about $16,000, executed a bill of sale 
to them of a large amount of personal 
property. This bill of sale contained 
a recital that pltf. had contracted & 


deed of even date, in consideration of 
the release by dofts. from his indebted- 
ness to them; & on the same day 
pitf. executed a conveyance of his 
prank of redemption in the lands 
mentioned to two of defts., for the 
expressed consideration of 81,000 :— 
Held: defts. were not estopped by the 
recital in the bill of sale from denying 
the fact of their having purchased the 
property, & such recital does not 
operate as an estoppel unless in an 
action directly founded on the instru- 
ment éontelning the recital or in one 
which is brought to enforce the rights 
arising out of such instrument. 
FULLERTON v. BRYDGES (1895), 10 
Man. L. R. 431.—CAN. 


p. jJ—A dill of sale con- 
tained a recital that a certain sum was 
due from the mtgor. to the mtgee., 
& a covenant by the mtgor. to pay that 
sum, & also any other sum, which on 
ta an account might appear to be 
due thereon :—Held: the mtgee. was 
not estopped by the recital from 
claiming that the debt due at the date 
of the bill of sale was larger than 
the sum therein named.——RITHET v. 
BEAVEN (1897), 5 B. C. R. 457.—CAN. 


. Recitals in marriage settlement.) 
-By 28 rroagilery be settlement the 
intending wife settled a share of settled 
moneys to which she was entitled 
under a deed of appointment, subject 
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Sect. 4.—Different parts of deed: Sub-sect. 3, C.; 
sub-sects. 4 & 5.] 


was clearly not necessary for the purpose of resps.’ 
case that they should prove that there was no 
proposal; all that was necessary for them to 
prove was that the proposal form relied upon & 
produced by the co. was not a proposal form 
signed by them, therefore it seems to me to be not 
very relevant whether it did or did not come out 
before the justices that in fact there was no 
proposal (WALTON, J.). 

(3) The policy is a deed & contains a recital 
that there was a proposal. By that recital I think 
the co. are estopped (WALTON, J.).—PEARL LIFE 
ASSURANCE Co. v. JOHNSON, SAME v. GREENHALGH, 
f1909]2 K. B. 288; 78 L. J. K.B.777; 100 L. T. 


483; 73 J. P. 216, D. C. 
Annotation Mend. Tofts v. Pearl Life Assce. (1913), 110 


SuB-SEcT. 4.—PARCELS-PROPERTY DEALT WITH. 
831. Property comprised.|—-A demise of pre- 
mises in W., late in the occupation of A., par- 
ticularly describing them, part of which was a 
yard, docs not pass a cellar situate under that 
yard which was then in the occupation of B., 
another tenant of the lessor. Lessor, in an eject- 
ment brought no recover the cellar, is not estopped 
by his deed from going into evidence, to show that 
the cellar was not intended to be demised.— Dok d. 
FREELAND v. BURT (1787), 1 Term Rep. 701; 99 
E. ht. 1330. 
Annotations :—Mentd. Whittington v. Corder (1852), 20 
L. T. O.8. 175; Martyr v. Lawrence (1864), 2 De G. J. & 


Sm. 261; Devonshire v. Pattinson peed 20 Q. B.D. 
263; Thomas v. Owen (1887), 20 Q. B. D. 22 


832. .|—Deft., who was one of the canons 
of W. demised by way of mtge. for 99 years, if he 
should so long live & continue a canon, to lessor 
of pltf., ‘‘ All that the canonry of him, deft., of 
W., & all glebe & other lands, messuages, tene- 
ments, & hereditaments belonging thereto; & all 





EstopPeg.. 


& every the rights, rents, advantages, & appur- 
tenances to the canonry belonging.’’ On eject- 
ment brought on the demise of mtgee., it appeared 
in evidence that there was no property attached 
to any individual canonry, but that the whole 
property belonged to the dean & chapter, & that 
the surplus rents, after payment of certain ex- 
penses thereout, were divided equally among the 
dean & the other members of the chapter ; the 
canons had houses assigned to them for their 
residence, but no particular house was appro- 
priated to any one canonry ; whenever a vacancy 
occurred the canons had a right of choice of the 
vacant house according to their seniority, & the 
house which was left after the other canons had 
made their selection, was assigned to the new 
canon. Deft. had retained possession of the same 
house which was assigned to him upon his installa- 
tion :—Held: deft. was not estopped, by the 
mtge. deed, from showing that the house in 
gon did not belong to the canonry.—DOokE d. 

UTCHER v. MUSGRAVE (1840), 1 Man. & G. 625 ; 

/9L. J.C. P. 318; 4 ne 


8338. ——— Erroneous description not objected 
to.|—If A. having notice that certain portions of 
his own & the neighbouring lands of B. are re- 
quired for a public undertaking, & receive money 
by way of compensation for all the lands so 
required, but suffer an erroneous description of the 
property to be acted on by the promoters, whereby 
a small parcel of his own land is treated in the 
plans & conveyances as the land of B. :—Semble : 
he is estopped afterwards from objecting that in 
the conveyance executed by himself only the 
twenty acres passed, & the one acre which inter- 
vened between the twenty acres & the lands of B. 
did not pass.—DoE d. HYDE v. MANCHESTER 
Coren. (1851), 17 L. T. O. S. 288, N. P. 3; subse- 
quent proceedings, 18 L. T. O. S. 77. 

34. Qualification—Following general descrip- 
tion.]—FoorTe v. BERKLEY, No. 769, ante. 

835. Following particular description.}— 
Foote v. BERKLEY, No. 769, ante. 





to a right of revocation reserved by 
the deed of appointment, & the appoint- 
mont was afterwards revoked, & a 
larger share of the moneys appointed 
to her. Prior to the settlement the 
deed of appointment recited in the 
deed had, unknown to the settlor, been 
revoked & a new appointment made to 
her :—Held:; she was estopped by the 
recital from denying that the original 
appuintment was at that timo in full 
force & effect.—PRARCE v. HOLMES 
(1902), 21 N. Z. L. Wt. 544.—N.Z, 


PART V. SECT. 4, SUB-SECT, 4. 


r. Property comprised—In _ sheriff’s 
deed.) —- A sheriff’s deed, being but a 
completion of the sale, is only good for 
land actually sold; a party therefore 
is not estopped by such a deed from 

roving by paro) that portions of the 
and therein described as sold were not 
om fact eee in the sale.—Dokr d. 

ILLER v. TIFFANY (1848), -G. R. 
79.—CAN. Nenu epi Sob ae 

8 —— Parol  evidence.] — Dofts. 
desiring to borrow money ia mintge., 
took pitf., who was the solr. of the 
intgee., upon the land offered as 
security, & pointed out the boundaries 
of the land. Pitf. drew up a mtge. 
in which the land was described as 
that on which defts. resided, but the 
boundaries given were shown by parol 
evidence not to include the portion 
on which they resided, although it 
was clearly the intention of all parties 
that this portion should be included 
in the mtge. Plitf. having taken an 
assignment of the mtgo., foreclosed 


it, & bought in the property at a 
sheriff’s sale, the description in the 
sheriff’s decd following that in the 
mtge. Pltf. then brought action of 
ojectment, & defts., as to this por- 
tion, pleaded that pltf. had no title :-— 
Held: defts. were not estopped from 
saying that the land in question was 
not included in the mtge., but that the 
verdict for pltf, must be sustained, as 
it was the clear intention to include 
the portion on which defts. resided, 
& the ambiguity had been cleared up 
by parol evidence. 

Deft. was estopped by his repre- 
sentation that the whole of the land, 
including the part in question, was to 
be comprised in the mtge.—FULLER- 
aes BBITSON (1878), 3 R. & C. 225. 


835 i. Qualification—Following par- 
ticular description.}—The City of 
Toronto offered land for sale, according 
to a plan showing one block of 5 lots, 
each about 200 feet in depth, running 
a eael to no ee as Ps 

u y a 8, east by a e 
running along the whole depth of the 
block & connecting the other two lanes. 
South of this block was a similar 
block of smaller lots, runn north 
& south. Tho lane at the eas of the 
first lot was a continuation, after 
crossing the long lane between the 
blocks, of lot 10 in the second block. 
The advertisement of sale stated that 

lanes run in rear of the several lots.” 
Lin purchased the Aree block & C. lot 

n © second. efore regist: 
of the plan, M. applied to the city 


council to have the lane at the east of 
the block closed up & included in his 
lease, which was granted. C. then 
objected to taking a lease of his lot 
with the lane closed, but afterwards 
accepted a lease which described tho 
land as leased according to the plan 
exhibited at the sale & plan 352, 
which showed the lane closed. He 
brought an action against the city 
& M. to have the lane re-opened :-— 
Held: that O. having accepted a lease 
after the lane was closed, in which 
reference was made to plan 352, he 
was bound by its terms & had no claim 
to a Ne Sa of way over land thereby 
shown be included in the lease to 
M.—-CaREY v. TORONTO CORPN. (1885), 
14 8. Cc. R. 172.—CAN., 


835 ii, .J—The evidence in 
this case was sufficient to warrant 
the conclusion that the land in question 
in this suit, claimed as part of lot 25 
on the east side of Queen Street, 
tregret b was laid out by the Crown on 
the original plan or survey as a street, 
& as such was dedicated to the public ; 
& that, even if the description in the 

atent from the Crown cirovvig riers 
sued to pltf. was sufficient to include 
the land in question, the reservation 
in the patent of all the streets within 
the ‘‘ above described parcel of land,’’ 
would have the effect of excluding it: 
& the fact of pitf., im a deed by him 
to O., of lot 265, in his descrip on of 
the metes & bounds of the lot, de- 
scribing the northern limit of it, which 
adjoined the land in q on, a8 
along the edge of a street, 








Part V.—EstToPpPEL BY DEED. 





836. Not descriptive of nature of land.]— 
In covenant on a lease demising meadow, pasture, 
& arable lands, & describing two closes by the 
name of ‘‘ Lane’s Meadows” in which lessee 
covenants to pay £5 for every acre of meadow 
he shall plough; if the breach be assigned in 

loughing up two meadows called ‘ Lane’s 

eadows,” deft. may plead that the lands called 
‘*Lane’s Meadows,’”’ were time out of mind 
arable, & traverse them being meadow; for the 
words ‘‘ Lane’s Meadows’’ in the lease being 
descriptive of the local situation, & not of the 
nature of the land, they do not estop from trying 
the fact.—SKIPWORTH v. GREEN (1724), 8 Mod. 
ey 311; 11 Mod. Rep. 388; 1 Stra. 610; 88 
EK. R. 222. 
Annotation :—Refd. Palmer v. Ekins (1728), 2 Stra. 817. 

Boundaries & abuttals—Right of way by impli- 
cation.|—See EASEMENTS, Vol. XIX., pp. 102, 103. 

837. Right of access.|—(1) The general 
words incorporated by Conveyancing Act, 1881 
(c. 41), in every conveyance not expressing a con- 
trary intention, will pass to the purchaser all ways 
actually used by him at the date of the convey- 
ance, though used only by permission of the vendor. 

Deft. in this action was the owner of two houses 
adjoining each other, one in his own occupation, 
the other held by pltf. co. under a lease from 
deft., & occupied by their managers & servants 
carrying on their business. The houses were 
separated by a roadway leading to & forming part 
of deft.’s yard. By permission of deft., renewed 
from time to time to successive managers, pltfs.’ 
servants & their predecessors in title had used 
in business hours a way across the yard to a door 
opening thereon in the back part of their premises 
for all purposes of their business. The entrance 
to the yard was closed by wooden doors, which 
were always locked by deft. at night, & he kept 
sole control of the key. Deft. sold to pltf. co. the 
house leased to them, & conveyed it by a deed 
containing no general words or reference to any 
right of way :—Held: such a right of way as pltfs. 
had actually enjoyed at the date of the deed 

assed to them by virtue of the general words 
inserted in the deed by Conveyancing Act, 1881 
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(c. 41), though the enjoyment was wholly per- 
missive & precarious. 

(2) The fact that the conveyance states that 
the property is bounded by a roadway constructed 
& leading to the yard estops deft. from saying 
there is not in fact a roadway which necessarily 
passes the door in pltfs.’ wall opening on to the 
yard (FARWELL, J.). —INTERNATIONAL TEA STORES 
Cu. v. Hosss, [1903] 2 Ch. 165; 72 L. J. Ch. 643; 


88 L. T. 725; 51 W. R. 615. 
Annotations :—Aa to (1) Apld. Lewis v. Meredith, [1913] 1 
Oh. 571; White v. Williams, (1922] 1 K. B. 727. 


Rights passing on conveyance of land, see, 
generally, SALE OF LAND. 


SUB-SECT. 5.—COVENANTS. 


838. General rule.] — Ejectment cannot be 
maintained contrary to lessor’s covenant.—RIGHT 
d. GREEN v. Proctor (1768), 4 Burr. 2208; 98 
E. R. 151. 

839. Covenant to procure office.|—In an action 
on a covenant to procure the deputation to an 
office in the same manner as another was deputed, 
deft. is estopped to say there was no deputation & 
the manner of the former deputation need not be 
shown.—BARWICKE v. Gyrson (1612), Cro. Jac. 
297; 79 KH. R. 255, Ex. Ch. 

840. Covenant for quiet enjJoyment—& further 
assurance.|—In ejectment, which is a fictitious 
action to recover the possession, lessor of pltf. 
shall not be permitted to defeat a solemn deed 
under his own hand, covenanting that deft. shall 
enjoy the premises, & also, for further assurance. 
GOODTITLE v. BatLny (1777), 2 Cowp. 597; 

EH. R. 1260. 

Annotations :—Refd. Halford v. Dillon (1820), 2 Brod. & 
Bing. 12; Right d. Jefferys v. Bucknell (1831), 2 B. & Ad. 
278. Mentd. Corp v. Corp (1793), 1 Phillim. 11, n.; 
Roe d. Berkeley v. York (Archbp.) (1805), 6 Hast, 86. 
841. Covenant for title—Free from incum- 

brances.|—-Ry marriage settlement J. G. had a 

power of appointing portions for daughters to the 

amount of £16,000, under a term of years created 
for raising the same: he appointed £13,000 part 
thereof among four of his daughters, on their 


amounted to a declaration by pltf. 
of a dedication of the land in question 
as a street, either oy ee Crown beforo 
the issue of the patent to pltf. or by 
pltf. himself; & that, at all events 
coupling the description in the deed. 
with the plan of puryey & with evi- 
dence given to show hat in conse- 
quence of the land being broken, the 
only accessible way of communication 
between the two streets between which 
lot 25 was situated, was on this picce 
of land, & the fact of its user as a high- 
way, & statute labour expended on it, 
there was clear evidence of such 
dedication, & piltf. was estopped in 
equity, if not at law also, from denying 
the dedication.—Rowk v. SINCLAIR 
(1876), 26 C. P. 233.—CAN. 

835 iii. ——- ~—-.}—Persons claiming 
under the patentee conveyed to defts. 
@ portion of the land granted by such 
patent ‘‘extending to the river,” 
reserving the right to the grantors “‘ to 
raise the dam one foot, & overflow 
accordingly ’? :—eld: the words of 
such conveyance purporves to convey 
to the centre of the bed of the river ; 
& after the reservation of the right to 
raise the dam in the river, the grantors 
could not be heard to say that they 
had not the right to convey to the 
centre of the river.—KIRCHHOFFER 








to a piece of land adjoining the westerly 
boundary road. hey alleged 


f M. 
that the road was only 66 feet wide at 


that point, & erected their fence 33 fect 
from the centre line of the road, the 
ie eae of which was not disputed. 

efts. contended that the road was 
99 fcet wide at that point & encroached 
upon the land inside pitfs.’ fence to a 
depth of 16% feet all along the frontage 
of the property. The transfer from 
ltfs.? predecessors in title described 
be land as commencing on tho 
weatorly limit of M. road, “‘ as the said 
road is shown on plan 472." That 
plan showed the width of the road at 
the pom in question to be 99 feet :-— 
Held: pltfs. were estopped from 
claiming title to the strip of land in 
dispute, whatever may have been the 
width of the road.—PETERSON v. 
BITULITHIO & CONTRACTING Co. (1913), 
oa L. R. 19; 4 W. Ww. R. 223.— 


t. Boundaries—To water’s ree daa 
O. conveyed to P., part of lot 33, 
& he conveyed by the same deed, ‘* as 
appurtenant to the land, a full, free, 
& unrestricted right of way, in a cer- 
tain strip of land, adjo the 
westerly side of the said parcel of land 
extending from the highway aforesaid 
to the water’s edge of the river at all 
times & seasons for ever hereafter.’’ 
In an action for obstructing the right 
of way :—Held: it would be no defence 
that the boathouse was below high- 
water mark, though O.’s right only 
extended so far, for O. & deft., claim- 
ing under him, were estopped by O.’a 
deed to P., which granted to the water’s 


edge.— PLUMB v. MCGANNON (1871), 
32 U. C. R. 8.—CAN. 


a. -J—Iu trespass g.cf. it 
apveared that doft. conveyed to pltf, 
19 acres of lot 2 in the 5th concession 
of Barton, described by metes & 
bounds, commenc at the north-east 
angle of the lot. his starting point 
upon the ground was undisputed, & 
it was admitted that the description 
given enclosed the land claimed by 

Itf.:—Held: deft. was estopped by 

is deed, & could not set up any ques- 
tion as to boundary between lots one 
& two. SSWAITE v. GAGE (1871), 
$2 U. C. R. 196.—CAN. 


b. Reservation of right of way in 
deed—Acceptance of deed by want 
Whether grantee ecstopped.j—Where a 
deed of land contained a reservation 
of a way in favour of the tor at a 
Place where no way exis at the date 
of the deed :—Held: the grantee by 
accepting the deed was bound by the 
reservation contained in it.—LoYaL 
PRINCE OF WALES LODGE v. SINFIELD 
(1891), 40 N. 8. R. 30.—CAN. 





PART V. SECT. 4, SUB-SECT. 5. 


0. Covenant to pay annuity.J—By 
deed, reciting that A., by his ;. 
devised to D. the sum of £10,000, to 
be paid out of testator’s C. estates, 
which he thereby charged with the 
Reyment thereof, & which estates_he 

evised to deft., it was witnessed 
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respective marriages, & took assignments from 
them of their interests in the term. On the 
marriage of the eldest son, J. G. & the eldest son 
covenant that the settled estate is free from all 
incumbrances. After this J. G. makes his will, 
& appoints the remaining £3,000 to his only un- 
married daughter. Notwithstanding the clear 
intention of J. G. to keep the term alive for his 
benefit, yet his covenant in the son’s marriage 
settlement will bar his claim of any benefit from 
it as against the parties interested under that 
settlement.—GOWER v. GOWER (1783), 1 Cox, Eq. 
Cas. 53; 29 E. R. 1059. 

842. .|—A. whose name has been regis- 
tered as the part-owner of a vessel on the oath of 
B., & has afterwards conveyed such share by deed 
to B., covenanting for the goodness of his title, 
cannot be admitted to prove by the evidence of 
B. that he had in fact no interest in the vessel. 

UCEEON v. THOMAS (1815), 1 Stark. 86, 





Annotation :—Dbtd. Rands v. Thomas (1816), 5 M. & S. 244. 


843. In mortgage.|—-GENERAL FINANCE, 
MortGaGE & Discount Co. v. LIBERATOR PER- 
MANENT BENEFIT BUILDING Society, No. 733, 
ante, 

844. Covenant for further assurance.|—By a 
marriage settlement, dated in 1863, after reciting 
that B., the wife, was ‘‘seised of or otherwise 
well entitled to’’ the frecholds therein described, 
subject to the life estate of J. C. P., & that she 
was entitled to leasehold premises & certain per- 
sonal estate, the freeholds were conveyed to 
trustecs, subject to the life estate of J. C. P., & the 
leaseholds & the personal estate were assigned to 
them, upon trust as to £10,000, for B. for life, & 
afterwards for A., the husband, for life, & subject 
thereto, as to all the realty & personalty, as B 
should appoint, & in default in trust for B. for 
life, &, if she should predecease her husband, in 
trust as to the realty for her heirs, & as to the 
personalty for her next of kin, as if she had died 
unmarried. The settlement contained the usual 
covenant for further assurance. At the date of 
the settlement it was believed that B. was entitled 
to the entirety of the freeholds & leaseholds, 
subject to the life estate of J. C. P., whereas she 
was entitled to only thirtcen-sixteenths thereof, 
& J. C. P. was then, & to the time of his death, 
entitled to three-sixtecenths. J. ©. P. died in 
1866, having by his will given his property to B. 
3B. made her will in 1880, &, in exercise of the 
powers in the settlement, & of every other power, 
gave all the freeholds & leascholds comprised in 
the settlement to W. W. P. & T. H. P. equally; & 
she gave all the rest of her personal estate to 
trustees to pay the income to her husband for 
life, & afterwards to divide such estate equally 
between J. B. P., W. W. P., & T. H. P. She 
declared that her exors. should have power to 
sell her real & personal estate. 3B. made a codicil 
in 1880, revoking the gift of any moneys or other 
properties which she should have accumulated 
from or purchased with the income of the pro erty 
comprised in the settlement, or the corpus of any 
property not included in the settlement & other- 
wise acquired, & giving the same to her husband. 
T’. H. P. died in B.’s lifetime, without issue. The 
questions were, who was entitled to the share of 


granted to pltf. an annuity 





ESTOPPEL. 


the residuary personal estate, the gift of which 
lapsed, by the death of T. H. P. ; who was entitled 
to the three-sixteenths of the freeholds; & who 
was entitled to the interest in such three-sixteenths, 
the gift of which lapsed by the death of T. H. P.? 
—Held: (1) B. had made the personal estate 
which was included in the residuary gift part of 
her own assets, &, so far as it lapsed, it passed to 
her next of kin, as though at her death it had 
belonged to her absolutely: (2) the person 
claiming under the appointment had, as regards 
the three-sixteenths of the frecholds, the right 
to insist upon that claim, either on the ground that 
the recital in the settlement amounted to an 
estoppel, or that he had an equity to enforce the 
covenant for further assurance; B. had made 
the property part of her own estate, &, so far as 
it lapsed, it devolved upon her heir-at-law.—Re 
HoRTON, HORTON v. PERKS, HORTON v, CLARK 
(1884), 51 L. T. 420. 
See, also, No. 840, ante. 


845. By sub-lessee—To perform covenants in 
head lease.|—If an under-lessee covenant to per- 
form all the covenants in the original lease, & an 
action for breach of covenant be brought by 
lessor, declaring, ‘‘ that by an indenture made 
between the parties aforesaid, it was covenanted, 
etc.,”’ these words imply, that the original lease 
was exccuted by pitf., &, if they did not, deft. is 
estopped, by having executed the under-lease, in 
which original lease is recited, from saying, that 
there is no such lease or covenants. 

As to the estoppel it is very full against deft., 
for he has covenanted in the second lease to per- 
form all the covenants in the original lease which 
on [pltf.’s] part were to be paid done or performed, 
by which he is now estopped to say that there 
were so such covenants in the original lease 
(per CUR.).— ATKINSON (EXECUTRIX OF ATKINSON) 
v. COATSWORTH (1722), 8 Mod. Rep. 33; 1 Stra. 
512; 88 E. R. 25. 

Ayn ahon :—Consd. Wood v. Day (1817), 1 Moore, C. P. 


846. By husband— In performance of recited 
agreement by husband & wife—-Whether wife 
bound.|—Re DrE Ros’ TRUST, HARDWICKE v. 
Wiimot, No. 827, ante. 

847. As to value of premises.]—In ejectment 
by grantee of an annuity against grantor, for 
premises on which the annuity was secured, it 
appeared that no memorial had been enrolled. 
Lessor of pitf. contended that none was necessary, 
by Annuity Act, (1813) (c. 141), s. 10, the premises 
being of greater value than the annuity, in proof 
of which he relied on a clause in the annuity deed, 
wherein deft. covenanted that the premises were 
of more than sufficient value to answer & pay the 
annuity. Deft. offered evidence to prove that the 
premises were not of such value when the annuity 
was granted. Qu.: whether a covenant, as 
above, is a declaration which estops the party 
making it from afterwards disputing in an action 
the fact covenanted for. But, assuming that it 
were so in other cases :—Held: it could not pre- 
clude a party from giving proof that the annuity 
was granted in contravention of the statute.— 
Dog d. CHANDLER v. Forp (1835), 8 Ad. & EI. 
649; 1 Har. & W. 378; 5 Nev. & M. K. B. 209; 
5L. J. K. B. 25; 111 E. R. 561. 

Anniation :—Refd. Doe d. Levy v. Horne (1842), 3 Q. B. 


ee duri the life of D., & that .the from showing that the C. estates were 
of £200, to be payable out of the £10 060 should remain a charge on discharged from the pa 

, yment of the 
interest of the said sum of £10,000. the’ C. estates. Thero was also a annuity. BRUCE 0. PONSONBY (LORD) 


The deed contained a covenant, b 
deft., that he would pay the annuity 


covenant for further assurance by D. 
& by deft. :—Held: deft. was estopped 


(1844), 71. L. R. 414.—iR. 


Part V.-—-EstorpreL, BY DEED. 


SUB-SECT. 6.— RECEIPT CLAUSE AND INDORSEMENT. 

848. General rule.|—Bill against an extrix. to 
_ rform articles made by her husband in which 
he was bound to pay £6,000 to pltf., who acknow- 
ledged the receipt of the whole, viz. £4,000 in 
money, & the rest by a conveyance of lands, etc., 
but those lands being settled on the wife in jointure, 
pitf. exhibited a bill against her for performance 
of her husband’s articles:—Held: pltf. having 
acknowledged the receipt of £6,000, that was an 
evidence of the performance of the articles since 
pltf. made no further demand for several years ; 
& it was unreasonable to put an exor. to prove a 
precise payment after so long a time.—NEWCASTLE 
(DUKE) v. CLEYTON (1676), Cas. temp. Finch, 246 ; 
23 E. R. 135. 

849. -]—In an action for money had & 
received, if deft. shows a deed of assignment of the 
money to himself, & a receipt for the consideration 
money indorsed, it is a good discharge, though 
there are pregnant evidences of suspicion that the 
consideration is falsely recited, & that the money 
never was paid.—_ ROWNTREE v. JACOB (1809), 2 
Taunt. 141; 127 BE. R. 1030. 


Annotations :—Consd. Lampon v. Corke (1822), 5 B. & Ald. 
606. Folld. Baker v. Dewey (1823), 1 B. & C. 704. 


850. -|—This was an action for not exe- 
cuting a lease pursuant to an agreement in the 
following form: ‘‘ K. agrees to sell & V. agrees to 
purchase, the house & shop fixtures specified in 
the inventory for the sum of £150 to be paid on 
the day of taking possession. ... It is further 
agreed that K. shall grant, & V. take, a lease of 
the house, containing all the covenants of the 
original lease, at the clear yearly rental of £60 for 
the term of twenty years. ...’’ The lease, when 
tendered to deft. for execution, stated ‘‘ That, in 
consideration of the sum of £150 paid by V., & 
for, & in consideration of the yearly rents, cove- 
nants, & agreements hereinafter reserved & con- 
tained on the part of V., his exors., administrators, 
& assigns, to be paid & performed, he did grant, 
etc.”’ Deft. refused to execute the lease, on the 
ground that the consideration stated therein was, 
in fact, the consideration for the shop & fixtures : 
—Held: deft. was justified in refusing to execute 
the lease, because, although according to &. v. 








PART V. SECT. 4, SUB-SECT. 6. 


848i. General rule. |—Where a father, 
intending in the distribution of his 
property to give his son 100 acres of 
and, was induced by the son to ex- 
change it for the property of a stranger, 
the father paying £125 for such 
exchange, & the son promising to 
repay it, so that it might go in the 
distribution to the rest of the family, 
& the father then for a nominal con- 
sideration conveyed to the son the land 
received in exchange :—Held: the 
exors. of the father might maintain an 
action against the son for the £125, 
as money paid to his use, & were not 


848 iii. 





deed containing 
purchase money. 


made 


ment: 


recover on either count.—CASEY v. to N. 
McCALL (1868), 19 C. P. 90.—CAN. 


. -Pltf. 
conveyed to deft. 


ever, that when this conveyance was 
some question being raised as 
to pltf.’s title, deft. retained $100 of 
ae ee ee ata Oct. 
ay rik or Fifteen aontha’: nites ate, consideration.— CHANDOS (DUCHESS) v. 
I promise to pay to the order of W., 
or bearer, the sum of $100, providing 
that the title is good, on lots known 
as town hall, court house, & fair ground, 
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Scammonden, No. 855, post, he would not be 
estopped from showing that a greater consideration 
was paid than that expressed in the deed, he would 
be estopped from showing a smaller one.— 
VONHOLLEN v. KNOWLES (1844), 12 M. & W. 602; 
eae J. Ex. 140; 2L. T. O. S. 370; 152 E. R. 
9. 
Annotation :—Consd. Manning v. Bailey (1848), 2 Exch. 45. 
851. .|—Semble: it is still doubtful at law 
whether a person, not being blind or illiterate, who 
executes a deed on a false representation of its 
contents, is not estopped from denying its validity 
as between himself & a person who innocently 
acts upon the faith of it—HUNTER v. WALTERS, 
CURLING v. WALTERS, DARNELL v. HUNTER (1871), 
7 Ch. App. 75; 41 L. J. Ch. 175; 25 L. T. 765 ; 
20 W. R. 218, L.C. & L. JJ. 
Annotations :—Consd. King v. Smith, 





[1900] 2 Ch. 425. 


Refd. Favell v. Wright (1891), 64 L. T. 85; Onward 
Bldg. Soc. v. Smithson, [1893] 1 Ch. 1; Lloyds Bank v. 
Howatson v. ebb, [1908] 


Bullock, [1896] 2 Ch. 192; 
1 Ch. 1. Mentd. Re Russell Road Purchase-moncys 
(1871), L. R. R. v. Shropshire Union Co. 
(1873), L. R. 8 Q. B. 420; Ortigosa v. Brown (1878), 47 
L. J. Ch. 168; He Vernon, Ewons (1886), 33 Ch. D. 402; 
Lioyd v. Grace, Smith, [1911] 2 K. B. 489. 


852. .J|—By deed under seal between pltfs. 
& deft., after reciting an agreement by pltfs. to 
transfer to deft. their interest in certain inventions 
& letters patent for the sum of £1,000, it was wit- 
nessed that in pursuance of such agreement, & in 
consideration of £1,000 upon the execution, etc., 
paid by deft. to pltfs., the receipt of which pltfs. 
thereby acknowledged & therefrom discharged 
deft., pltfs. thereby granted & assigned the in- 
ventions & letters patent to deft. In an action 
on the deed by pltfs. subsequently to recover the 
£1,000 from deft., the first count of the declaration 
charged that in consideration of pltis. executing a 
deed of assignment to deft. of certain inventions 
& letters patent, deft. promised that, upon pltfs. 
being ready & willing to dcliver the deed to deft., 
deft. would accept the same, & pay the agreed 
consideration of £1,000; that the pltfs. were 
ready & willing, etc., but deft. would not accept 
delivery of the deed, & had not paid the £1,000. 
The second count charged that, by an indenture 
between pltfs. & deft., it was agreed that pltfs. 
should transfer to deft. their interest, etc., in 





the owner, & afterwards ab- 
sconded :—Jicld: N. was estopped 
from denying receipt of the $700, & T. 
was entitied to a conveyance on eer 
ment of the balance mentione n 


in Aug. 1867, 
certain land, by 
receipt for the 


the agreement.—TUYTENS v. NOBLR 
It appeared, how- (1998), 8 W. L. R. 50; 13 B.C. R. 
484.—CAN. 





848 v. ./-Receiptindorsed upon 
fol- deed bearing date 1728, would alone 
in 1791 be evidence of payment of the 
BROWNLOW (1791), 2 Ridg. Parl, Rep. 
345.—IR. 

848 vi. -}—Equity will not per- 
mit a party to travel out of the formal 





estopped by the consideration stated 
in the deed.—McBRIpDE v. PARNELL 
(1835), 4 O. S. 152.— CAN. 


848 ii. .J—Pltf. sold & conveyed 
to deft. certain land, the deed con- 
taining a receipt for the purchase 
money, $800, with a receipt for the 

urchase money also indorsed. Pitf. 
hen sued deft. upon the common 
counts for the purchase money of the 
sacra on an account seated: a 
pleaded, among other pleas, payment. 
After the sale deft. told one M. that he 
had only paid pitf. $41, & offered to 
pay him, . Whatever pltf. was 
will he should. It also appeared, 
though not very clearly, that pltf. 
was present at this conversation :— 
Held: ltf. was concluded by the 
receipt in the decd & he could not 





situated on the north side of E. street, 
for value received,” these bei the 
lots conveyed. Pite. sued deft. on 
this agreement, & on the common 
counts, to which deft. pleaded pay: 
ment :—Held: pltf. was estopped by 
the receipt in the deed, which included 
this $100, & he could pot recover.— 
HARRISON ¥. PRESTON (1873), 22 C. P. 
576.—CAN. 


848 iv. ——.]}—T. paid to D., a real 
estate agent, $700 as part payment 
of the purchase price of a certain lot. 
D. procured from N., the owner of 
the lot, an agreement under seal for 
the sale of the lot to T., containing 
a recital of payment of & a receipt for 
$7 on account of the purchase 
price & delivered the same to T. D. 

reality paid only a $20 ‘‘ deposit ’”’ 


deed to give proof of an agreement, 
for a consideration less valuable than 
the consideration stated, & when a 
deed recites a valuable consideration, 
no other can be proved.—DROUGHT ». 
EUSTACE (1828), 1 Mol. 328.—IR. 


d. Estoppel must be pleaded.) 
——In an action for unpaid purchase- 
money, the acknowledgment’ in the 
deed of conveyance of payment of the 
purchase-money does not, in the 
absence of the plea of estoppel, pre- 
clude pltf. from showing that the 
purchase-money had not in fact been 
paid; although the deed be given in 
evidence by pet himself as proof of 
the fact of the sale & conveyance.— 
fora NrIxon (1870), I. R. 5 C. L. 


e. Admission of further indebtedness 
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certain inventions & letters patent for the sum of 
£1,000 ; pltfs. thereupon assigned the inventions, 
etc., to deft., but deft. had not paid the £1,000. 
By his plea to the first count deft. denied the 
promise & breaches, & the readiness & willingness 
of pltfs. as alleged; & to the second count he 
leaded that the indenture was not his deed, & 
hat pltfs. did not assign the inventions, etc. At 
the trial it was proved that no consideration 
money was in fact yee or passed. Deft. con- 
tended that the deed contained no covenant or 
agreement to pay the £1,000; &, secondly, that, 
by the recital of payment & receipt of the money, 
plitfs. were estopped from denying its payment. 
Upon a motion to set aside the nonsuit directed 
at the trial, & to enter a verdict for pltfs. for 
£1,000 :—Held: the deed contained no covenant 
to pay the £1,000, &, in the face of the acknow- 
ledgment therein contained that deft. had paid 
the money, it was impossible to imply such a 
covenant on his part, & that too on partial evi- 
dence.—MoORGAN’S PATENT ANCHOR Co., LTp. v. 


MoRGAN (1876), 35 L. T. 811. 
Arnel :—Mentd. Burchell v. Thompson, [1920] 2 K. B. 


853. Operation of rule—Money paid to solicitor 
producing executed deed.|—Solrs. induced deft. to 
invest a sum as on a transfer of a mtge. from pltfs., 
mtgecs, who were their clients. They induced 
these mtgees. to execute a transfer with a receipt, 
representing it to be a re-conveyance on payment 
off. They handed the deed to deft. & paid him 
interest as if from mtgor. Pltfs. made no inquiry 
astomtge. The solrs. having become bankrupt, & 
the sum never having been paid to the pltfs. :— 
Held: pltfs. could not recover from the deft., 
because, by banding the executed deed & receipt 
to the solrs., they had enabled them to represent 
that the sum had been paid to pltfs., & had thus 
given deft. an equity which must prevail over 
their equity as unpaid vendors._-GORDON v. 
JAMES (1885), 30 Ch. D. 249; 53 L. T. 641; 34 
W. R. 217, CG. A. 

Annotations :—Refd. National Provincial Bank of England 

v. Jackson (1886), 33 Ch. D. 1; ev. Collyer (1890), 


1; Cou 
62 L. 'T. 927; London Freehold & easchold Property 
Co. v. Suffield, [1897] 2 Ch. 608. 


854. -——.]— Two trustees advanced 
money on a mtge. of realty. <A., one of the 
trustees, paid the money to B., a solr., who pro- 
duced to him mtge. deed executed by C. as mtgor. 
The deed, which contained the usual receipt for 
the money in the body of it, was handed over by 
B. to A., who retained it. C., who was not a man 
of much education, & employed B. from time to 
time in relation to his property, had implicit 
confidence in B. & had signed the deed on his 


—How far estoppel affected.) —-Qu. : 
whether one who has conveyed land & 
acknowledged in the deed the receipt 
of the purchasc-money, can recover 
@ balance unpaid, on an admission by i riggi 
the purchaser that he owes it.— 
a ana v. DAY (1858), 4 All. 37.— 





counts, & on an 
plitf. & deft., b 
that pltf. wo 


Deft. pleaded 
& release by 
agreement was 


t. Bond for pa 
payment of another date, under 


sum—How fur estoppel ected. 

An estoppel arising from Peas ee ae 
in a conveyance of land of the receipt 
of the purchase money, is opened by a 
bond from the purchaser to the ven or, 
conditioned to pay such sum for the 
Draperty. a 7 ee should deter- TT: 

-—CORAM Vv. HETEN 
All. 293.—CAN. aera ee 


g. Collateral agreement as part 
of consideration—How far estoppel 
affected.}—Action on the common 


the 


by the T. 


which, in consideration 
d deliver to deft. at M., 
when requested, that portion of the 
ng of the vessel R. then on board 
the vessel deft. would pay pltf. $400. 
ayment before action, 
eed. At the trial this 
roved, & one of even 
Itf.’s hand & seal, by 
which pltf. sold to deft. for $800, the 
apa whereof was acknowledged, 
ody & hull of the R., & also his 
Tights in a contract for atripping the 
vessel, & any payments due 
for stripping the 
vessel, or from deft. for any work done 
under the contract to strip the vessel. 
It also appeared that the vessel ha _ 
Tun upon a reef, pitf. had been em i Ae 
insurance co. to atrip her 
& put the outfit in a place of safety, 


insurance co. 


ESTOPPEL. 


advice but did not know it was a mtge., & had not 
instructed B. to obtain a mtge. . misappro- 
priated the money & absconded. On discovery 
of fraud C. brought an action against the trustees 
to set aside mtge. :—Held: in the circumstances 
OC. was estopped by his conduct from denying 
(a) mtge. was valid; (b) B. had authority to re- 


ceive mtge. money.—KING v. Smitu, [1900] 2 Ch. 
Hie 69 L. J. Ch. 598; 82L. T. 815; 16T.L. R. 
10. 


Annotation :—Refd. Howatson v. Webb, [1907] 1 Ch. 537. 
-.|—See, also, Conveyancing Act, 1881 
(c. 41), 8. 56. 

—— Receipt clause in mortgage—Subsequent 
assignment or sub-mortgage — Priorities.|—See 
MORTGAGE. 

855. Whether payment of consideration larger 
than expressed may be ihe abe Ines considera- 
tion expressed in the deed of conveyance was 
£28, but parol evidence was admitted to prove that 
£30 was the real consideration.—R. v. Scam- 
MONDEN (INHABITANTS) (1789), 3 Term Rep. 474 ; 


2 Bott. 5th ed., 510; 100 E. R. 685. 

‘Annotations :—Apid. Vonhollen »v. Knowles (1844), 2 
L. T. O. S. 370. Refd. R. v. Llangunnor (1831), 2 B. & 
Ad. 616; Hz Pp: Morley Gene): 2 Deac. & Ch. 50; Olifford 
». Turreil (1845), 14 L. J. Ch. Mentd. Rich v. Jack- 
son (1794), 4 Bro. C. C. 514; R. v. Cottingham (1827), 
7B. & C. 603; R. v. Stoke pon Trent (1843), 5 Q. B. 
303; Harris v. Rickett (1859), 4 H. & N. 1. 

No. 


856. .]— VONHOLLEN  v. 
850, ante. 

See, further, DEEDS, Vol. XVII., pp. 370 et seg. 

Statutory receipt under Building Societies Act, 
1874 (c. 42), s. 42.) —See BUILDING SocieTIgs, Vol. 
VII., pp. 482, 488, Nos. 170-173. 

Recital of receipt of payment.|—-See Nos. 809, 
814, 829, ante. 


KNOWLES, 





SUB-SECT. 7.—CONDITION IN BONDS. 

857. General rule—Only where condition par- 
ticular.|—General words do not imply any cer- 
tainty, nor conclude any person; as where the 
condition of a bond is to devise or grant all his 
lands in the tenure of A., etc., obligor may say 
that he has nothing there. Secus: where the 
condition is particular.—DoDDINGTON’s OASE, 
Hatz d. DODDINGTON v. PEART (1594), 2 Co. Rep. 
82 b; Poph. 60; 1 Roll. Abr. 872; 76 E. R. 484. 
Annotations :—Refd. Jewell v. (1616), 1 Roll. Rep. 408 ; 





Swyft v. gf hr (1639), Cro. Car. 546; Foote v. Berkley 
freee), O. Bridg. 527; Shelley v. Wright (1737), Willes, 
; Lainson v. Tremere (1834) L. J. K. B 207 ; 


-4L. J. K. B. : 
Low v. Bouverie, [1891] Ch. 82. Mentd. Barker v. 
Bacon (1604), Cro. Jac. 48; Mirril v. Nichols (1614), 2 
Bulst. 176; Stukeley v. Butler (1614), Hob. 168; R. & 
Hunsdon v. Arundel & Howard (1616), Hob. 109; 
bridge v. Gardiner (1665), O. Bridg. 402+ Doe d. Smith v. 
Galloway (1833), 5 B. & Ad. 43; Morrell ». Iisher (1849), 
4 Exch. 591; Norman v. Norman, {1919] 1 Ch. 297. 


for which he was to receive $250 & 
the hull. Deft. bought the outfit 
from the insurance co. for $930, & the 
hull & rights under the stripping con- 
tract from pltf. for $800. eft. only 
paid piltf. $400 on the agreement 
signed by pltf., & gave him the agree- 
ment now sued on:—Held: pltf. was 
not estopped by the receipt in the deed 
from showing that the eement 
sued on was part of the consideration 
for the deed, & that the $400 mentioned 
in the agreement was unpaid.—SmirH 


h. Whether real transaction may be 
proved.}—The statement of the con- 
sideration in a deed of conveyance 
does not estop the parties from proving 
the real agreement & transaction.— 
FIRMIN v. PUBLIC. TRUSTEE (1889), 
q N. Z. L. R, 2TT.—N.Z, 


ement between 


om the 


Part V.—ESTOPPEL BY DEED. 





858, —~-—.]—In debt, the condition of the 
obligation was if deft. should suffer pltf. to enjo 
his right in such a land. Deft. pleaded that pitf. 
had no right :—Held: a good plea.—CorRaNTs’ 
OASE (1575), 2 Dyer, 196 a; 73 BE. R. 482. 

859. -]—In debt on bond, the con- 
dition of which was if the obligee might fetch & 
carry all such parts of marl as he ought of right to 
have in a mar! pit that then the obligation should 
be void. _ Deft. pleaded that the obligee had not, 
nor of right ought to have, any marl there :— 
Held: agood plea, & the recital was not an estoppel 
but otherwise if the condition had been special.— 
is v. CITTELL (1606), 2 Dyer, 196 a; 73 E. R. 

860. ——-.] —FLETCHER v. FARRER (1614), 
1 Roll. Abr. 873. 

Ann ciction :—Consd. Lainson v. Tremere (1834), 1 Ad. & El. 


861. .] — Kina v. PERSEVALL (1616), 
1 Roll. Rep. 430; 1 Roll. Abr. 872; 81 BH. R. 586. 


Annotations :—Retd. Shelley v. Wright (1737), Willes, 9: 
Lainson v. Tremere (1834), 4L. J. K. B. 207. 


862. Condition to perform covenants in inden- 
ture—Estoppel from pleading no indenture.]— 
es v. BISSIE (1605), Brownl. 57; 123 E.R. 

863. ——.| — JEWELL v. (1616), 1 
Roll. Rep. 408; 1 Roll. Abr. 872; 81 E.R. 571. 
Annotations :—Retd. Shelley v. Wright (1737), Willes, 9; 

Lainson v. Tremere (1834), 1 Ad. & El. 792. 

864. Estoppel from pleading no such 
covenants in indenture.] — HUpLAND v. Povy 
(1661), 1 Lev. 3; 83 HE. R. 267; sub nom. PAVIE 
v. HALL, 1 Keb. 127; sub nom. HALL v. PAVIE, 
1 Keb. 167. 


See, further, Bonps, Vol. VII., pp. 194 et seq. 


























SuB-sEcT. 8.—OTHER PARTS OF DEED. 


865. Power given by deed.]—One in considera- 
tion of marriage & of £500 portion which he is to 
have with his wife, by settlement, impowers the 
wife to dispose of £200 by her will; they live 
together fifteen years, & the wife gives the £200 
away by her will; the husband at this distance 
of time shall not be admitted to say he had not 
£500 with his wife, but shall pay the money.— 
NortTH v. ANSELL (1731), 2 P. Wms. 618; 2 Eq. 
Cas. Abr. 209; 24 EK. R. 885. 
aan :—Refd. Campbell v. Ingilby (1856), 21 Beav. 


67. 

866. Statement in attestation -— Whether equi- 
valent to recital.|—Qu.: (1) whether where parties 
to an indenture, after the words ‘‘in witness 
whereof ”’ insert a special statement of the execu- 
tion of the two parts of such deed by them re- 
spectively, that is a recital in the deed, & estops 
a party proved to have executed from denying the 
execution of the others. 

(2) I am most strongly inclined to think, that 
words coming after ‘‘in cujus rei testimonium,” 
are not part of the deed, & do not estop the party 
subscribing them (TAUNTON, J.).—PEARSE v. 


PART V. SECT. 4, SUB-SECT. 8. 


869 i. Proviso.}—A., B. & C. exe- 
cuted to D. a mtge. of lands, comprised 
in the petition for sale, & of C.’s lands 
to secure £2,914 98. 9d., of which £900 
was B.’s debt, & the remainder C.’s 
debt. The mtge. contained a proviso 
that, as between A., B. & C., A. was a 
surety only, & that B. & C. respec- 
tively were sureties only for portion of 
the sum; yet, with regard to D., they 
were to be considered as poe 
debtors, so as not to be released by 
time being given to any other or others 


having paid D. th 


A.’s claim was v 


of them, or by any act or oniission of 
D., whereby, as sureties only, they 
would be released. 
executed to D.two other mtges. of the 
lands comprised in the petition. A. 
e full amount of the 
debt secured by tho first rote. claimed 
to stand in D.’s place for 96 

B.’s debt, & the molety of £2,914 9s. 9d., 
being C.’s debt, for which both he & 
B. were joint sureties, & to be 
on the final schedule on foot of, & in 
the priority of, the inh 2 6. -—Hela 
estopped by the special proviso of the 


267 


MorRIce (1884), 2 Ad. & El. 84; 4 Nev. & M. K. B. 
48; 41L.J.K.B.21; 111 E. R. 82. 


Annotations :—As to (1) Refd. Willington v. Browne (esa) 


8 Q. B. 169. Generally, Mentd. R. Gregory (1834), 
2 Aa. d 


. v. St. 
El. 99; Oldroyd v. Crampton (1837), 4 Bing. N.C. 


867. Memorandum endorsed.]—— Don d. GaAIs- 
FORD v. STONE, No. 883, post. 

Execution in wrong name—Party misnamed in 
deed.|—See Sub-sect. 2, ante. 

868. Habendum — Conveyance subject to in- 
cumbrances—Whether purchaser estopped from 
disputing validity of judgment.J]—The docket of a 
judgment, which was docketed under 4 Will. & M., 
c. 20, contained every requisite particular, except 
the number roll, which, however, appeared, a 
few pages further on in the same book, in an 
entry of the issue :—Held: (1) the requisitions of 
the statute were not sufficiently complied with, 
& the judgment was invalid as against subsequent 
purchasers; (2) the fact that the conveyance to 
the purchasers was made subject to incumbrances, 
this judgment not being mentioned in it, did not 
estop the purchasers from disputing the validity 
of the judgment.—BRANDLING v. PLUMMER (1857), 
8 De G. M. & G. 747; 26 L. J. Ch. 3263; 29 
L. T. 0.8.31; 3Jur.N,S.401; 6W.R. 391; 44 
E. R. 578, L. JJ. 

869. Proviso.|—By indenture between pltf. & 
deft., deft. appointed under a power, that certain 
lands should remain to the use of himself & his 
heirs, subject to a proviso, that if pltf. should pay 
deft. £800 by a certain day, deft. should convey the 
land to pltf., with a covenant, that until default 
in payment, pltf. should continue to hold the land ; 
& & proviso, that when the interest of the mtge.- 
money should be in arrear, deft. should be at 
liberty to enter the land in question & distrain 
for the same :—Held: the distress was good, this 
being to be looked on in the light of an agreement 
between the parties, that deft. should enter & take 
pltf.’s goods if the payment were in arrear, & 
therefore, pltf. could not object that he had no 
legal estate in the land, to enable him to grant a 
power of distress.—CHAPMAN v. BEECHAM (1842), 
3 Q. B. 723; 3 Gal. & Dav. 71; 12 L. J. Q. B. 
42; 6 Jur. 968; 114 HE. R. 683. 

Annotations :—Refd. Pollitt v. Forrest (1847), 11 Q. B. 949; 


Brown v. Metropolitan Counties, etc. Soc. (1859), 1 HK. & BK. 
832. Mentd. Pollett v. Forrest (1845), 9 J. P. 408. 


SUB-SECT. 9.—PARTICULAR WORDS. 


870. ‘*‘ Belonging & appertaining ’’ — Confined 
to legal appurtenances.|—‘‘ Belonging & apper- 
taining ”’ in a conveyance mean only legally belong- 
ing & appertaining, & vendor is not estopped there- 
by from disputing the right to a watercourse which 
had previously been sued by the occupier of the 
premises conveyed but which was not enjoyed by 
aaa v. ASHWORTH (1846), 6 L. T. O. S. 

16. 

871. ‘‘ Granted, bargained, sold ’’—Release.] — 

RicuT d. JEFFERYS v. BUCKNELL, No. 985, post. 


mtge. from relying on his equitable 
rights of surety.—Re KIRKWoOD’'S 
EstaTB (1878), 1 L. R. Ir. 108.—IR. 

k. Declaration as to nature of 
transaction.}—A contract by deed for 
the letting & hiring of goods part of 
which already belong to the hirer, with 
& declaration that none of such goods 

been sold or belonged to the hirer, 
is &@ document which required regis- 
tration. Such declaration will not 
estop the hirer from showing the real 
nature of the transaction.— ORIENTAL 

OTEL Co., LTp. v. THOMSON (1879), 
5 V. Ll. R. 485.—~AUS. 


B. subsequently 


0, being 
laced 


e was not 
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Sect. 5.—PARTICULAR DEEDS. 
872. Release of legacies—-On assumption that 
estate insufficient—Fund subsequently falling in.] 
—Testatrix by her will bequeathed to her trustees 
& exors. £4,000 upon trust tor investment, & to pay 
the income to a married niece for life for her 
separate use, & afterwards to stand possessed of 
the trusts funds for her children, & in case her niece 
should die leaving no children, testatrix directed 
that the trusts funds should form part of her 
residuary estate. She also bequeathed several 
other pecuniary legacies, & her will contained a 
residuary bequest. The estate proved insufficient 
to pay the pecuniary legacies in full, & the 
pecuniary legdtees, including the niece, executed 
a deed of release, to which the residuary legatees 
were not parties, by which they acknowledged 
the receipt of dividends upon their legacies in 
discharge of the amounts of the several legacies, & 
released exors. & also the estate & effects of 
testatrix “from & against all actions & suits, 
cause & causes of action & suit, claims & demands 
whatsoever, which either at law or in equity, or 
otherwise howsoever’? they might have against 
exors., or against the estate & effects of testatrix. 
The niece afterwards died without leaving issue, 
& the sum which thus fell into the estate was 
sufficient to pay the balances on the pecuniary 
legacies in full. The legacy of £4,000 was fully 
recited in the deed of release :—Held: the release 
did not operate as an estoppel so as to prevent the 
eels legatees from claiming to have the 
alances of their legacies made up out of the sum 
which had thus fallen in, as it could not have been 
intended to enure for the benefit of the residuary 
Pe ne GHosT’s TRUSTS (1883), 49 L. T. 
Effect of releases.]|—See, generally, CONTRACT, 
Vol. XII., pp. 514, 515. 
Construction of releases.|—See, generally, Con- 
TRACT, Vol. XII., pp. 502 e¢ seqg., & No. 985, post. 
878. Mortgage by bridge commissioners— 
Estoppel from alleging non-compliance’ with 
Bridge Act.]—By a private Act for building a bridge 
over the Thames at S., the comrs. were empowered 
to raise money by mtge., & to convey, as a security, 
** the bridge & the toll-houses & all the tolls, & all 
right, title, & interest to the same,” according to 
a form of mtge. contained in the Act, to hold till 
the money borrowed, with interest, should be paid 
& satisfied. The Act contained no clause as to 
cjectment, or the parties recovering on their own 


PART V. SECT. 5. 
_ 1. Mining company’s deed embody- 
ang rules. we whethor if all the 
shareholders in a mining co. after 
ot koe canoe or shoes 

ent embo rules, the 
would be estopped from setting up the 
invalidity of those rules.—BALLARAT 
& CHILTERN GOLD MINING Co. 9. 
rT Wena (1870), 1 V. R. (Law) 183.— 





the 


of assets had 


acquiesced.—Sur 


m. Warrant of attorney.] — Deft. 
whose lands have been La under 
statute execution, issued upon a judg- 
ment entered upon a warrant of 
attorney signed by himself, is estopped 
as against a@ purchaser at sheriff’s Bale 
from peebdng up wee in : von party.— 

. McLrop 
373.—CAN, eee Beal 

n. Administration bond.)—An ac- 
tion was brought at common law & 
by the judge of Probate against an 
aAniiatetratels & sureties for not faith- 
fully pre pe pee The adminis- 
tratrix made default, & the sureties 
pleaded an equitable defence that the 
administratrix . h the know- 
ledge of the creditors, at whose instance 


tion. }~ 


Session & died, lea 
mtgee., ha 


suit was brought, 
trading instead of settling the estate 
of the intestate, & that the deficienc 

resulted 
trading :—Held: however this equit- 
able defence might avail 

creditors so assenting, it afforded no 
answer to those, if any, who had 


'HERLA 
(1881),2 R. & @. 354; 2C. L. T. 95.— 
CAN. 


o. Deed of compr 
v. TalT (1896), Cout. 158.—CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


p. Second mortgagee— Transfer of 
first ne eet valuable considera- 
here A. mtged. his property 
- to two persons at different times 
died after default, upon the first 
mtge. without having redeemed either, & 
he first mtgee. hav. 
session sold for a valuable considera- 
tion to A.’s heir, who entered into pos- 


was also A.’s heir i—Held: the second 

ving &@ mtge. of the equity 
of redemption only, could not eject 
B., who was in by purchase, & not by 


EStorret. 


demises only. To an ejectment brought against 
the clerk of the comrs. by one who was not first 
mtgee., to recover possession of the bridge, toll- 
houses, & tolls :—Held: the comrs. were estopped 
by their own deed from putting in a prior subsisting 
mtge. to defeat the action by showing that all the 
legal estate had passed to the prior mtgee., & this 
notwithstanding that, as comrs., they were not 
acting for their own benefit, but in a Pe 
capacity —Dor d. Levy v. Horne (1842), 3 
Q. B. 757; 3 Gal. & Dav. 239; 12 L.J.Q. B. 72; 
7J3.P.178; 7 Jur. 38; 114 E. R. 698. 
Annotation :—Refd. R. v. White (1843), 12 L. J. M. C. 31. 

Assignment of or lcence to use patent.]—See 
PATENTS. 

Separation deeds.|—See HUSBAND AND WIFE. 

Deed enrolled.]—See Sect. 2, sub-sect. 7, anie. 


Srcr. 6.—ON WHOM BINDING AND WHO MAY 
TAKE ADVANTAGE OF ESTOPPEL. 


SuB-SEcT. 1.—PARTIES. 


874. General rule.]—Hiti v. MANCHESTER & 
SALFORD WATER WoRKS Co., No. 938, post. 

875. .|— The proprietors of a music-hall, 
by a deed of assn., vested it in trustees, & em- 
powered them to manage it, & declare dividends 
of the income amongst the share-holders, in pro- 
portion to their shares, & to make a reserved fund 
not exceeding a certain amount. The deed con- 
tained a clause that it should bind all the parties 
who executed it, & it was executed by the trustees 
& the claimants, who were proprietors, but not 
by all the proprietors:—Held: the claimants, 
having executed the deed, were precluded, by the 
stipulation that it should bind those who executed 
it, from setting up that it was inoperative till 
executed by all the proprictors.—FREEMAN vv. 
GAINSFORD (1865), 18 C. B. N.S. 185; Hop. & Ph. 
255; 5 New Rep. 275; 34L.J.C.P.95; 11 L. T. 
675; 11 Jur. N.S.116; 13 W. R. 343; 144 E.R. 
412. 

Annotations :—Mentd. Robinson v. Ainge (1869), 33 J. P. 
360: Spencer v. Harrison (1879), 5 C. P. D. 97; Watson 
v. Black (1885), 16 Q. B. D. 270. 

876. Whether all parties.}]-——STROUGIIILL  v. 
Bouck, No. 771, ante. 

877. Party not joining in covenants.) — Ie 
DE Ros’ Trust, HARDWICKE v. WILMOT, No. 827, 
ante. 





descent, & was therefore not estopped 
by A.’s deed.—Dox d. GILLESPIE v. 
MAacAavLay (1837), 2 Ont. Dig. 4432.— 


q. Sheriff—In official capacity.) 
There can be no estoppel on a sheriff, 
when sued as an individual, by reason 
of a deed executed by him exclusively 
as a pualic officer.—K18s80CK v. JARVIS 
(185 )» 9 Cc. P. 156.—CAN. 


Yr. wpibcager i WE H., as trustee for 
creditors of the firm of R., sued applies 
a member of the firm, for $4,720, 
alleging that a registered transfer 
from one J. to him, as trustee, of a 
similar sum with all rights, mtges., 
otc., thereunto pi eer! due by 
appit. to J. for the price of lands; 
that a transfer of promissory notes 
signed by applt. for the same amount 
represen the price of sale of 
the property, but which were to be 
payment thereof only if paid at 
maturity. Applt. was a party & inter- 
to the deed of transfer & 
declared himself satisfied & subject 
to its condition. Applt. pleaded that 
H. had no action as trustee & that the 
price had been paid by the promissory 


continued 


from suc 
inst the 


not 
ND v. WILSON 


omise.} — SHEETS 


taken pos- 


B. his heir, who 


Part V.—EstTorrEL By DEED. 


878. Signator 


of deed of settlement of com- 
pany.]—F’.. was the holder of a policy of insurance 
granted by the N. Life Co. on the life of C. 
1856 the N. Life Oo. transferred its business, assets, 
& liabilities to the B. Co., which at the same time 
took over the business of the N. Fire Co. 
that co. F. was a shareholder, & in respect of his 
shares therein he had shares in the B. Co. allotted 


In 


Anno 
60. 


In 


to him, & he executed the deed of settlement of the 


B. Co. as a shareholder. 


in that co. 


notes which were now prescribed :— 
Held: applt., having become a party 
to the registered transfer, which gave 
resp. as trustee all mtgee.’s rights, 
was estopped from denying the 
efficacy of such deed or of the right 
of pltf. to sue thereunder in his quality 
of trustee.—MITCHELL v. HOLLAND 
(1889), 16 8. C. R. 687.—CAN. 


876 1. Whether all parties.}—Testator 
by his will devised to his son G. ‘‘ the 
property I may die possessed of in 
the village of M., also lot 28 in the 
tenth concession of B.’’ In the early 
part of the will he had used the words 
“‘wishing to dispose of my worldly 
property.” Testator did not own lot 
28, & the only land he did own in the 
tenth concession of B. was a part of 
lot 29. The will contained no residuary 
devise :—Held: the part of lot 29 
owned by testator did not pass b 
the will to the son. After the deat 
of the testator, all his children exc. cuted 
a@ deed of release to the exors. of his 
will, containing a recital that the part 
of lot 29 owned by testator was 
devised to tho son G., & that ho was 
then in possession :~—Held: there was 
no estoppel as among the members of 
the family, who together constituted 
one party to the deed.—Re BaIn & 
LESLIE (1894), 25 O. R. 136.—CAN. 


PART V. SECT. 8, SUB-SECT. 2. 


881i. Who are privies—Farty de- 
riving title from party estopped.)— 
In an action of ejectment, in which 
deft. was the mtgor. in possession of 
the lands, & pltf. was the transfcree of 
deft.’s right, title, & interest in those 
lands from the sheriff, who sold under 
a writ of ft. fa., deft. contended that 
as the legal estate was outstanding in 
the mtgee., pltf. could not succeed :— 
Heid: deft. could not set up that 
defence, as he was as much estoppod 
from impeaching the sheriff’s transfer 
as he would have been from impcach- 
ing his own.——SMITH v. SMYTHE (1890), 


11N.8S. W. L. R. 295; 7 N.S. W. 
W.N. 19.—AUS. 
881 ii. .}-—-A., the patentee 








of lot 12 in the second concession of R., 
died intestate before 1843, leaving 
deft. B. bis heir-at-law. By indenture 
dated Sopt. 12, 1843, deft. B., without 
ha entered on the lot, in con- 
sideration that the lessor of pltf. had 
sworn that intestate, the original 
locates of the lot, had bargained & sold 
to him the lot, & also in consideration 
of 58., conveyed to the lessor of pitt. 
the lot in fee. This indenture was 

istered on June 3, 1850. By 
indenture, made Jan. 21, 1850, between 
deft. B. & G., then in possession of 
the north half of the lot, G., for the 
considerations mentioned, had sur- 
rendered & assigned the north half to 


In that deed the agree- 
ment between the B. Co. & the N. Life Co. was 
recited. I. paid the premiums on the policy to 
the B. Co., & he received dividends on his shares 
y In 1858, the B. Co. transferred its 
business, assets & liabilities to the A. Co. 
forth IF. paid the premiums to the A. Co. till it 
stopped payment, & was ordered to be wound up. 
The B. Co. & the N. Life Co. were also ordered to 
be wound up :—Held: by reason of F.’s position 
as a shareholder in the B. Co., he was estopped from 
making any claims upon the N. Life Co. in respect 


Thence- 
880. 





E.R. 4382. 
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deft. B. This indenture was registered 
on Feb. 26, 1850. Also, by two several 
indentures dated Jan. 21, 1850, 
between deft. B. & defts. C. & D. 
respectively, it was witnessed, that 
deft. B. conveyed to defts. C. & D., 
respectively, the south half of the lot, 
viz. fifty acres of the south half to 
each of the defts. C. & D.; & defts. 
C. & YD. severally mortgaged the 
property conveyed to them severally 
y deft. B. These indentures were 
registered on Feb. 16, 1850. It 
appeared that twelve years since, & 
Man named W. was in possession of 
this lot, claiming under one H.; 
that a deed of bargain & sale of the 
lot existed, but was not produced or 
proved, as from the patentee to H.; 
hat on Oct. 11, 1838, H. executed a 
conveyance in fee of the lot to W., 
which was registered on Feb. 24, 1850 ; 
that on Mar. 18, 1841, W. executed 
@ conveyance to G., which was regis- 
tered the same day; that G. con- 
tinued in possession of the north half 
ever since, & that defts. C. & D. 
entered into possession of the south 
half under him :—Held: deft. B. was 
estopped from disputing the title of 
his own bargainco against his own deed ; 
& as to the south half, defts. C. & D. 
being estopped from disputing his 
title to mtgee., wore also estopped from 
disputing the title of the lessor of 
ltf. claiming under a deed from him.— 
OE d. SPAFFORD v. BREAKENRIDGE 
(1852), 1 Cc, P, 492.—-CAN. 


$81 iii. .}—Pltfs. betge 
owners of land below low-wator mar 
in the harbour of St. John, granted 
to H. the owner of a lot fronting 
thereon, the right to extend below 
low-water mark a wharf built upon 
his lot, & H. covenanted for himself 
his heirs & assigns, that he would 
not erect any buil on the wharf 
so to be built. H. afterwards extended 
his wharf beyond low-water mark & 
assigned to deft., who erected buildings 
on the wharf. Low-water mark had 
receded to the outer end of the wharf 
since the grant was made :—Held: the 
assignee was estopped from den 
that the wharf was built & ocoupie 
subject to the conditions of the | Pepe 
& from cl a right to build, as 
owner of the land by accretion.— 
St. JOHN’s CORPN. v. SMITH (1854), 
3 All. 103.—CAN. 


881 iv. ——.J—In_ ejectment 
against A. & B., pltf. proved possession 
of the land in 1827; that in 1835 
he had ejected A.; that in 1848 B. 
had leased the land from him for a 
year & paid rent, & that A. retook 
possession immediately after being 
ejected :—Held: B. was co ag by 
the lease from disputing pltf.’s title, 
but A. was not estopped & might show 
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of the policy—Re NaTIoNAL ProvinciaL LiFe 
ASSURANCH Soorery, FLEMING’s OasE (1871), 6 
Ch. App. 393; 19 W. R. 668, L. JJ. 

ion :-—Mentd. Wilson v. Lloyd (1873), L. R. 16 


Misnomer or misdescription of parties.]—See 
Sect. 4, sub-sect. 2, ante. 


SUB-SECT. 2.—PRIVIES. 

879. General rule.}—— All who claim under the 
estoppel shall be bound thereby.—EDWARDS v. 
OMELLHALLUM (1639), March, 64; 82 E.R. 413; sub 
nom. OMELAUGHLAND v. Hoop, 1 Roll. Abr. 874. 
Annotation :—Reftd. Webb v. Austin (1844), 7 Man. & G. 701. 
.|—Estoppels bind only privies to them 
& not a stranger.— ANON, (1641), March, 105; 82 


Annotation :—Consd.. Doo d. Bruno v. Martyn (1828), 8 
881. Who are privies—- Party deriving title 


title in a third person.—-DogE v. BROWN 
(1857), 3 All. 433.—CAN. 


881 v. .}—By an arrange- 
ment made within ten years before 
an action of ejectment was un, 
the land in question was conveyed by 
the owners of the legal estate to D., 
through whom pltf. claimed. One 
of the terms of the conveyance & a 
part of the consideration was that D. 
should, & he did thereby, release a 
debt which he held against deft. & 
others. Deft. did not exccute the 
conveyance, but he was an assenting 
party to the whole transaction, & 
was aware that the conveyance was 
being executed, & that D. was releasing 
his liability :—Held: he was estopped 
from setting up a prior adverse 
possession in himself as effectually 
as if he had been a conveying party.— 
MoDIARMID v. HUGHES (1888), 16 


O. R. 570.—CAN. 
}—C. & his three 








881 vi. . 
sous, being of age, lived on a lot of 
land, two of them with their father, 
& the other in a house by himself. 
They all worked on the land without 
any division. C. mtged. the land 
to the lessor of pltf. In ejectment 
against C. & the sons, they appeared 
jointly & entered into the common 
consent rule, & a verdict was given 
for pltf. against all defts. n a 
motion fora new trial:—Hed: though 
C. was estopped by his mtge. from dis- 
puune the title of the lessor of pltf., 

is sons were not estopped; & the 
lessor of pltf. having proved no title 
except the mtge., there should be a 
new trial.—Dor d. BURK v. CORMIER 
(1890), 30 N. B. R. 142.—-CAN. 

881 vii. -/-S. conveyed to 
deft. co. a lot of land being a part 
of the foreshore of the harbour of 
Sydney, granted to him by the Govt. 
of Nova tia, after the coming into 
force of British North America Act. 
After the death of S., his widow brought 
an action claiming dower in the lot 
to which deft. pleaded that the ¢ 
to 8S. was void, the title to the lot being 
in the Dominion Govt. :—Held: the 
co. having obtained title to the lot 
from S. were estop from saying 
that his title was defective.—SYDNEY 
& LOUISBURG CoaL & RaILwayY Co. v. 
Sworp (1892), 21 S. ©. R. 152; 23 

e . R. 214.—OAN. 

i pranted by King's Oollees to G., 
was n y z's ege . 
who fn 1849 conveyed it toa married 
woman, who, with her husband, was 
in possession at the time of the grant 
to G. The conveyance to the married 
woman was executed by her husband. 
The husband & wife lived together 
on the land till her death, in 1364, & 
the husband till 1870, he dying in 
Jan. 1889. In an action of ejectment 
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Sect. 6.—On whom binding and who may take ad- 
vantage of estoppel: Sub-sect. 2.] 

from party estopped.|—TAayYLOR v. NEEDHAM, No. 

930, post. 

882. —_——,] —-CHOLMONDELEY (EARL) v. 
CLINTON (LORD), No. 915, vost. 

883. —— .}— Pitf. in ejectment claiming 
under a mtgee. gave in evidence the mtge. deed 
executed by mtgor. & mtgee., which recited that 
mtgor. was scised in fee. Deft. was no party to 
this decd, but had subsequently indorsed upon it 
this memorandum ‘‘the within premises were 
charged by me, W.S., the purchaser of the equity 
of redemption thereof, with the payment of the 
further sum of £825’ :—Held: the memorandum 
was evidence for the jury that deft. came in under 
mtgor., & if so, he was estopped from setting up 
an adverse title prior to the date of mtge. deed.— 
Dor d. GAISFoRD v. STONE (1846), 3 C. B. 176; 
161.J5,.C. PP. 234; 71.1. O.S. 207; 10 Jur. 480 ; 
136 E. R. 71. 

884, —--- —---.!—Where a tenant in tail has 
entered into a contract for the sale of his estates 
for value, & in order to convey them to the pur- 
chaser, has suffered a recovery which turns out to 
be technically defective at law, the ct. will not 
allow persons claiming under him to take advan 
tage otf the flaw.—Uowakp v. SUREWSBURY (EARL) 
(1867), L. R. 3 Eq. 218; 36 L. J. Ch. 283; 15 
ae 301; on appeal, 2 Ch. App. 760, L. C. & 

JJ. 

885. ---— ——__ By assurance inter vivos.]— 
EDWARDS v. OMELLHALLUM, No. 879, ante. 

















886. ——~ ---—.]— PALMER v. EKins, No. 
740, ante. 
887. ——-— ———.]— WEBB v. AUSTIN, No. 





998, post. 





begun in Oct. 1889, by the heir-at-law 881 xi. 





ESTOPPEL. 








888. ——.]— An assignee of the 
reversion may establish his title against lessee by 
way of estoppel. 

B., being mtgor. in possession, on Feb. 22, 1848, 
by indenture executed by him & deft., demised 
to deft. certain premises for seven years, & deft. 
covenanted to repair. On Feb. 2, 1854, B. 
executed an indenture, whereby, after reciting 
mtge. & that he had sold the equity of redemption 
to pltf., he ‘‘ granted, bargained & sold, aliened, 
released & surrendered the premises, & all his estate, 
right & title, both at law & in equity therein, to 
pltf.,” etc. Pltf. sued deft. for a breach of the 
covenant to repair. The declaration, after stating 
the lease & covenant, alleged that B. by deed 
assigned the premises to pltf., whereby the re- 
version thereof, subject to the term created by the 
lease, vested in pltf. Deft. pleaded that B. did 
not assign the premises to pltf.; nor had he at 
the time of makimg the lease any reversion of & 
in the premises; nor did any reversion in the 
premises come to pltf. :—Held: deft. was estopped 
from denying that lessor had such a legal estate as 
would warrant the lease ; & as no other legal estate 
or interest. was shown to have been in lessor, it 
must be taken as against lessee, by estoppel, that 
lessor had an estate in fee.—-CUTIIBERTSON v. 
Invina (1860), 6 H. & N. 135; 29 L. J. Ex. 485 ; 
158 E. R. 563 sub nom. IRVING v. CUTHBERTSON, 
3 L. T. 335; 6 Jur. N.S. 1211; 8 W. R. 704. 


Annotations :-—Refd. Morton v. Woods (1869), 38 L. J. Q. B. 
81; Harteup v. Bell (18383), Cab. & HK). 19; Onward Bldg. Soc. 
v. Smithson, [1893] 1 Ch. 1; Keith v. Gancia (1904), 73 
L. J. Ch. 411. Mentd. Underhay v. Read (1887), 58 L. 'T. 
457; David v. Sabin (1893), 62 L. J. Ch. 347; Brigg v. 
Thornton, (1904) 1 Ch. 386. 


Assignee 
further, LANDLORD & TENANT. 





of lessor.]|—See, 


J—lR., who had admitted his liability under W. C. Act, 


of the wife against persons claiming 
through the husband :—Held: (1) the 
conveyance to the wife was made by 
the procurement of the husband, & he 
took an cstate under it, & having 
no other right or title to the land, was 
estopped from denying the validity of 
1.’8 title; (2) pltfs. were not estopped 
by the dealings of their ancestress 
with the land.—-MARsSH v. WEBB 
(1801), 21 O. RK. 2si; 19 A. R. 564; 
228. C. R. 437.—CAN, 


881ix. —-— ./-A person, having 
a raiyali interest jn certain lands, 
miged. the same to pltf. without 
the landlord’s consent. Subsequently 
various transfers of portions of the 
lands intged. were effected to different 
iikatt te by the widow of the mtgor. 
finally, the widow sold w pourtiou of 
the mtged. lands with the consent of 
the landlord to one R., who after his 
purchase took a fresh lease of the same 
from the landlord at an enhauced rent 
on payinent of a premium. A suit 
having beep instituted by the mtgee. 
for recovery of the mtge.-money, the 
widow & all the subsequent transferees, 
including the purchaser, were made 
deena The purchaser pleaded that 
le was not a necessary party to the 
suit, & that the mtge. wus invalid 
on the ground that the raiyati right 
was not trausferable:—Held: tho 
purchaser Claiming under a title party, 
at Icaxt created by the mtgor., was 
estopped from raising the plea of 
non-transferability of the holding.— 
RADHA KANTA CHAKRAVARTI v. RAMA- 
NANDA SIAHA (1912), 1. L. Lt. 39 Cale. 
§13.—IND. 


881 x. -l—Semble: although 
no estate passed by a deed, the assignces 
of the grantor of that estate could 
avail themselves of the estoppel 
thereby created.—CHURCH v. DALYON 
(1852), 21. C. L. R. 249.—IR, 











possession but no title, let lands by 
parol to deft. for a term of two years, 
within which period R., by deed, 
assigned the saine to pitf., who, 
bctore the expiration of the two years, 
demanded possession froin deft, & 
brought an ejectment against him :— 
Held: deft. was estopped from denying 
R.’s title, under whom pltf. derived, 
& pitf. was entitled to recover.—-W ARD 
v. RYAN (1875), I. R. 10 C. L. 17.—I1R. 


881 xii. -}—In 1869, G. 
mtged. lands in fee te O. In 1877, on 
the death of O., the trustees for sale 
of O.’s will, by assignment of the mtge. 
of 1869, conveyed lands to C., in 
which deed G. joined as a confirming 
& granting party: G. had in 1882, 
demised the lands to H. for ten yours, 
from 1870 to 1880. After 13880, H. 
continued in Raetity paying the 
old rent to G., &, in 1883, he served an 
originating notice to fix a fair rent 
wider Land Law (Ireland) Act, 1881, 
gs. 8, & in May, 1887, an order fixing 
sume was made. In Mar. 1887, C., 
having demanded possession, served 
& writ of ejectment on the title, 
claiming possession. At the trial C. 
failed to prove the will of O., but did 

rove the deed of 1877, which con- 

ned a recital of the devise tu trustees 
for sale contained in O.’s will :—Leld: 
the recital of the devise by O. to trustees 
contained in the dced of 1887 was 
sufficient evidence of that devise, & 
H., cluiming through G., was estopped 
from denying that recital—CLARKE v. 
HALL (1888), 22 L. kt. Ir. 383; 24 
L. R. Ir. 316.—IR. 


881 xiii, .J—A man, em- 
ployed to thatch a farmer’s dwelling- 
ouse for a daily wage, fell off the roof 
& sustained injuries resulting in death. 
In deceased’s lifetime an agreement 
was entered into on his behalf with 
the employer, by which the lattor 














& agreed to pay half wages by way of 
compensation. In a claim by the 
widow for compensation :—Z/eld : there 
was no estoppel, as appct., the widow, 
was not a party to the agreement, & 
did not claim under it, but claimed as 
a dependant under the Act.—MANTON 
v. CANTWELL, [1918] 2 1. R. 5633; 53 
I. L. T. 97.—IR. 

881 xiv. J—R. purchased 
seventeen shares in a block of native 
land. it. & the other grantees agreed 
orally that the Native Land Ct. should 
partition the block, R. abandoning 
part of the acreage he was entitled to 
in settlement of other claims. The 
ct. made an adjudication accordingly, 
which was afterwurds found to be 
invalid. HK. entered into possession 
of the land awarded to him, & after- 
wards sold to L. Four of the convey- 
ances to R. were yoid as not having been 
certified by the Native Lands I’rauds 
Comr., & L. purchased these shares 
again cither from the grantees or from 
sub-purchasers :—eld: as the four 
grantees, whose conveyances were void, 
were no parties to the agreement for 
partition, neither they, nor L. as 
representing them, were estopped 
from ea Ga it.—LOCKK v. KANUTIA 
(1887), 5 N. Z L. R. C. A. 214.—N.Z. 

881 xv. .J—A deed of assign- 
ment was executed by a private co. 
by a director of the co. signing on its 
behalf without affixing the common 
seal. Theo co. filed a creditors’ petition 
alleging the deed of assignment as an 
act of yea upbey -—Held: it is not 
necessary that the decd should be 
actually executed by a_ petitioning 
creditor in order that he may be 
estopped by the deed, it being sufficient 
to show that he is privy to its oxecution ; 
& the oxecution by the director was 
ample cvidence that the creditor was 
DENY to the deed.— Re ABURN (1908), 

7N.4Z LL. 1. 442.—N.Z. 














Part V.—EsTopPpEL BY DEED. 





889. ——_- ——— Mortgagee—Prior mort- 
gage unknown to prior mortgagee.|—A mtge. 
executed in 1871 contained a recital that mtgor. 
was indebted to mtgee, in the sum of £1,500 for 
moneys advanced by her to him, & that ho had 
agreed to secure the payment of the same by 
mtge. The money had been advanced in 1864, 
& the evidence showed that there was at that 
time no agreement for mtge., & that there had been 
no subsequent pressure by lender. Mtge. deed 
was retained in the possession of mtgor., & there 
was nothing to show that mtgee. knew of its 
execution until Feb. 1874 :—Held: mtge. was 
void under 27 Eliz. c. 4, as against mtgee. for 
value whose mtge. was executed in Feb. 1872, 
the recital of the agreement not operating as an 
estoppel against him.—CRACKNALL v. JANSON 
Cee 11Ch.D.1 401. T. 640; 27 W. R. 851, 


Annotation :—Mentd. Wigan v. English & Scottish Law Life 
Assce. Assocn., {1909} 1 Ch. 291. 
By 


890. «| indenture of 
Feb. 6, 1845, W., equitable tenant for life in 
possession, under the will of the Earl A., of, 
amongst other hereditaments, the land demised 
by the indenture, granted a lease to S., deft. & to 
C. & B., whose estate deft. now has, of a piece of 
land for a term of eighty years, at a yearly rent 
of £5; by the following description, viz. ‘ All 
that piece or parcel of ground, part of H. farm 
within the hamlet of I. in the county of J., bounded 
on the north & east by lands belonging to W., on 
the south by a public road leading from Y. to Z. 
& on the west by another public road leading from 
Y. to N., together with cottages & buildings 
thereon, & with the right of a carriage-road, 
from the piece or parcel of ground to the works of 
S., C. & B., at N., the ground plot whereof is 
shown in the margin of these present’? & the 
lessees thereby covenanted to build certain houses 
on the demised land. At the date of the lease 
S. & C. & B. were owners respectively of certain 
mills & works at N., & trustees under the will 
held the fee simple & inheritance of the lands on 
each side of two public roads for a considerable 
distance. Several houses, occupied as private 
residences, & called X. Terrace, have since the 
date of the lease been erected on the demised land 
by Iessees, who have also since the same date 
made the carriage-road upon land, parcel of the 
hereditaments comprised in the will, & other than 
the demised land, & erected a stone bridge over 
the river there at the north-west end of the carriage- 
road to connect the same with the mills & works 
This carriage-road does not communicate directly 
with the demised land, but runs from the bridge 
southwards into the public road from Y. to Z., 
having the other public road from Y. to N. on the 
east, between it & the demised land. In Oct. 1865, 
deft. & the other lessees assigned the demised 
land to the M. Railway Co. for the residue of the 
term, subject to the yearly rent, but expressly 
reserving out of the assignment the before 
described right of carriage-road ; & by an indenture 
of Dec. 26, 1865, to which W. was a party, the 
trustees of Karl A.’s will conveyed the same land 
to the co. in fee simple. In 1875, the trustees put 
up to auction & sold, & by indenture dated 
Sept. 29, 1875, to which W. was a directing party, 
conveyed to pltf. in fee, amongst other lands, the 
carriage-road in question, by the following de- 
scription: ‘ A road to the works & premises of 
S., C., & B., situate in N., for which S., B., & C. 
pay an acknowledgment of ls. perannum. LBy the 
8th condition of sale it was stated that ‘ every 
lot was sold subject to all right of way & 
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other easements charged & subsisting thereon.” 

After the assignment & conveyance to the M. 

Railway Co., deft. continued to use the road up 

to the date of this action, &, since the conveyance 

to pltf., entered upon & passed over the road, not 
only for going to or from X. Terrace, or the land 
demised by the lease of 1845, but also for going 
to & from & for the carriage of goods between his 
works & the M. Railway station, which is not on 
any part of the demised land, & also for going to 

& from collieries & other places in connection with 

his works, & he claimed to use, & then still used, 

the road by himself & servants & persons employed 
at his works for all purposes connected therewith. 

On Sept. 28, 1875, a six months’ notice was given 

by W. & the trustees to deft. to give up all heredita- 

ments held by him in the county of J. as yearly 
tenant, & since Mar. 25, 1876, payment of the 1s. 
per annum in respect of the uscr of the road was 
demanded by pitf. of deft., & refused by the latter ; 

& it was admitted that such acknowledgment has 

never been paid by deft. or any lessee under the 

lease of 1845; but, up to the assignment to the 

M. Railway Co., the rent reserved by that lease 

was duly paid to & received by W. Pltf. had no 

knowledge or notice of the existence of the lease 
of 1845, or of deft.’s claim to any right of way 
other than is expressed in the conditions of sale 

& the conveyance to pltf., or as might be inferred 

therefrom, & from the existence of the road itself 

leading from the highway to deft.’s premises. 

In an action by pltf. to recover damages from 
deft. for his wrongful entry upon & uscr of the 
carriage-road :—Held: whether W. had or had 
not power to grant the lease for eighty years, yet, 
as he was a party to the conveyance of Sept. 1875, 
to pltf., both he & pltf., who claimcd through him, 
were estopped from disputing during W.’s lfe- 
time, the grant of land & roadway contained in the 
lease; & although pltf., even if without notice, 
could not claim title to the lands except subject to 
any charge or burden created by W. yet, having 
had notice sufficient to put him upon inquiry, he 
could not be deemed a purchaser for value without 
notice.—SUMNER v. SCHOFIELD (1880), 43 L. T. 
763. 

891. ——— By descent.]—The fine of 
T. enures by cstoppel, & afterwards when the 
remainder comes to his son that he shall claim in 
nature of a descent & therefore shall be bound by 
the estuppel.— WEALE v. LOWER (1672), Poll. 54; 
86 E. hk. 509. 

Annotations :—Apld. Doe d. Christmas v. Oliver (1829), 
10 B.& C.181. Consd. Webb v. Austin (1844), 7 Man. & G. 
701. Refd. Vick v. Kdwards (1735), 2 Kq. Cas. Abr. 474; 
Sturgeon v. Wingfield (1846), 15 M. & W. 224; lLow- 


botham v. Wilson (1857), 27 L. J. Q. B. 61. Mentd. Dood. 
Brune v. Martyn (1828), 8 B. & C. 497. 


892, ——— -|—In ejectment by an 
heir-at-law, azainst deft. who claims under a lease 
granted by an ancestor of lessor of pltf.; if such 
lease, being in the hands of lessor of pltf., be 
produced at the trial by him on notice, 1t may be 
given in evidence, without proof of its execution 
by the subscribing witness. 

An heir-at-law producing a lease granted by an 
ancestor, under whom he claims, although it is 
to be used as evidence against his right to present 
possession of the land, is estopped from disputing 
the due execution of the instrument (BAYLEy, J.).— 
Dor d. TINDALE v. HEMMING (1826), 2 C. & P. 
462, N. P. 3 subsequent proceedings, 6 B. & C. 28. 
annanon :—Mentd. Bell v. Chaytor (1843), 1 Car. & Kir, 


893. ——— |—A. executed a dis- 
csition, by which, in the event of his predeccasing 
is parents without leaving heirs of his body, he 
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Sect. 6.—On whom binding and who may take ad- 
vantage of estoppel: Sub-sects. 2,3 & 4.] 


gave all his estate, heritable & movable, then 
belonging or which should belong to him at his 
death, to his parents & the longest liver of them, 
& after the death of the longest liver, then to such 

erson & for such uses as he himself might appoint 

y deed during his life, & even on death-bed; & 
in case he should die without executing such deed, 
then to such person & for such uses as his parents 
should by deed appoint. His parents predeceased 
A., having with his consent executed a mutual 
trust disposition & settlement in favour of trustees 
therein named. A. afterwards executed a trust 
disposition & settlement, giving all his estate to 
trustees therein named, declaring the uses, & 
revoking all former settlements as far as they 
interfered with it; & he died on the same day 
without heirs of his body :—Held: A.’s first deed 
did not preclude his heir-at-law from challenging 
& reducing the death-bed deed.—Gorpbon  v. 
CLYNE (1839), 6 Cl. & Fin. 5389; Macl. & Rob. 
72; 71. R. 801, H. L. 

894. By will.] — ARCHER v. PorE 
(1754), 2 Ves. Sen. 523; 28 E.R. 334. 

Annotation :-—Mentd. Worthington v. Wiginton (1855), 20 

Boay. 67. 

895. ——.]|—DoE d. LUSHINGTON 
v. LANDAFF (LORD BP.), No. 765, ante. 

896. -|—Settlor, by deed, pur- 
ported to grant an annuity out of certain land, 
& to grant a term of a hundred years to a trustee 
to secure the annuity. At that time the settlor 
had not the Iegal estate, which was outstanding 
in mtgees. The settlor died, devising to his three 
sons, who paid off mtge., & the mtyees. conveyed 
the estate to the uses of the will. The devisees then 
sold to a purchaser without notice of the annuity. 
The annuitant filed a bill against the trustee of the 
term & the purchaser to recover the annuity :— 
Held: annuitant had no remedy in equity against 
purchaser, but might compel the trustee to pro- 
ceed at law & establish his title, if any, against the 
purchaser. Scmble: devisecs would not be 
estopped from denying the grant of the term.— 
CLEMOW v. GEACH (1870), 6 Ch. App. 147; 40 
L.J.Ch. 44; 19 W. R. 53, L. C. 

897. - Widow continuing in posses- 
sion.|—-Where a mtge. of copyhold premises by 
lease & release recited, that by indentures of Jease 
& release, mtgor., a copyholder for lives, had 
contracted with the Bishop of R. for the absolute 
purchase of the inheritance, in fee simple of the 
copyhold premises, & that the Kishop of R. had 
granted & released the same, parcel of the manor 
of the prebend of W., to hold the same to mtgor., 
his heirs & assigns for ever; & mtge. deed then 
witnessed that mtgor. granted & released the 
premises in fee, subject to the usual proviso for 
redemption :—Ueld: (1) there was no sutticient 
evidence furnished by the recital that there had 
been any enfranchisement of the copyhold. 

(2) Qu.: whether the above recital was evidence, 
by way of estoppel, against the widow, in possession, 
of mtgor.— Dor d. Norru v. WEBBER (1837), 3 
Bing. N. ©. 922; 3 Hodg. 203; 5 Scott, 189; 
6. L. J.C. P. 319; 132 KE. RB. 666. 

898. ——- —— ——~.]—J. conveye «4 
fee to L. in 1827, & the ate ol J.wasa saat . that 
decd. It was agreed at the time of executing the 
conveyance, that J. should continue to occupy 
till he or L. died. I. died, & his heir gave J. notice 
to quit. A few days after the notice to quit 
expired, J. died, & his widow, continued in 
possession. On ejectment brought by the heir 
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against the widow :—J/eld: she could not sct up 
a prior mtge. of B. by J., for her possession accrued 
through J., & therefore she was estopped by the 
conveyance of 1827.— Dok d. LEEMING v. SKIRROW 
(1837), 7 Ad. & El. 157; 2 Nev. & P. K. B. 123; 
Will. Woll. & Dav. 517; 112 BE. R. 430. 

899. Widow claiming under hus- 
band’s friendly society policy.|—IForTuNi v. ORR 
(1894), Diprose & Gammon, 539. 

900. Assignee under order of court.|— 
Testator, seised in fee of an undivided moiety in 
certain real estates, devised all his real & personal 
estate to two persons, their heirs, exors. & admini- 
strators, in trust, to receive the rents & profits, 
& pay thereout various annuitics, which they 
were authorised to raise by mtge. of all or any 
part of the estates. The will also contained a 
power to the trustces to accept surrenders of old 
leases & to grant new ones, with certain specified 
conditions. 

The lessor of pltf. was heir-at-law of the sur- 
viving trustee, & had received the rent reserved 
as to both moictics ; but the moiety, not belonging 
to testator, had been conveyed to him under a 
decree of the Ct. of Ch. :—Held: he could not be 











! estopped by the lease; & the receipt of rent would 


only create a tenancy from year to year, which 
had been determined by a notice to quit. 

iven if he had demised the entircty, & although 
the lessor of pltf. is his heir, yet there could be 
no estoppel in this case, for the lessor of pltf. does 
not take the moiety in question as his heir, but as 
a@ purchaser (PATTESON, J.).—Dor d. BLAGRAVE 
v. STEPHENS (1850), 15 L. T. O. S. 541. 

901. Whether cestui que use bound by 
estoppel of feoffee to uses.J|—Ccstui que use can 
have no advantage of an estoppel in the deed of 
feoffment to uses.—ANON. (1678), 1 Freem. kK. L. 
475; 89 1. R. 356. 

902. ——— Assignment by trustee in bank- 
ruptcy—Whether bankrupt estopped.|—In 1873 
letters patent for improvements in lace machines 
were granted to II., who in 1877 went into liquida- 
tion, & the patent was sold by the trustee to pltfs. 
H. afterwards cntcred into partnership with S., 
& this action was brought against S. & H. to 
restrain them from infringing the patent. By an 
order niade when the action had come on for trial, 
it was postponed, with liberty to S. & LH. to deliver 
specified objections. These were that 8S. & HL. 
denied infringement, & that S. objected to the 
validity of the patent on the ground of want of 
novelty & insufficiency of the specification. From 
the cross-examination of pltfs.’ witnesses it 
appeared that one of the subsidiary combinations 
in the machine was not novel. ‘The ct. of first 
instance was of opinion that the patentee had not 
claimed this subsidiary combination as his in- 
vention, held the patent valid, & granted an 
injunction against both defts., & an inquiry as to 
damages. Defts. appealed. The Ct. of Appeal 
held that on the construction of the specification 
H. had claimed the subsidiary combination as his 
invention, & that the patent was invalid, & that 
there being nothing to prevent S. from insisting 
on this objection, his appeal must succeed :—Held : 
HH. was not estopped from disputing the validity 
of the patent, either by matter of record, on the 
ground that the latters patent were of record ; 
or by deed, by reason of the specification being 
under his seal; or by matter in pais, on the 
ground of the statements in his petition to the 
Crown, there being nothing to show that pltfs. 
bought on the faith of those statements.— CROPPER 
v. SMITH (1884), 26 Ch. D. 700; 53 L. J. Ch. 891 ; 
o1 L. 'T. 729; 33 W. KR. 60; Griffin’s Patent Cases, 
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60; 1R.P. C. 81, C. A. ; revsd. on other grounds 

(1885), 10 App. Cas. 249, HL. L. 

Annotations :—Mentd. Re Hall (1888), 21 Q. B. D. 137; 
Shoe Machinery Co. v. Cutlan, [1896] 1 Ch. 108; Dowler 
v. Koeling (1898), 14 T. L. KR. 257: Van Berkel v. Simpson 
(1906), 23 R. P. C. 237; Re Crighton & Law Car & Gencral 
Insce. Corpn., [L910] 2 K. B. 738. 


Liquidator—-Whether bound by estoppel affect- 
ing company.|—Sce COMPANIES, Vol. IX., p. 309, 
No. 1923, & Vol. X., pp. 874, 875, Nos. 5937, 5939. 

See, further, Sub-sect. 7, post. 


Sub-srEctT. 3.—INFANTS. 

903. General rule.|—An infant possessed of a 
term sold it to another man for a certain sum of 
money, &, after attaining his ful] age he received 
part of the sum, by which it was said that he was 
estopped from avoiding his grant :—Held: he 
was not estopped, but could avoid the grant 
because it was void at the commencement, & no 
act afterwards could make it good.—ANon. 
(1564), Dal. 64; 123 BE. R. 276. 

904. -]—Where a person is of age when he 
makes a lease, & has nothing in the premises, but 
they afterwards descent to him, the lease shall 
enure by way of estoppel. Secus: if he had been 
an infant.—Smityi v. Low (1739), 1 Atk. 489; 
West temp. Hard. 669 ; 26 E.R. 310, L. C. 

905. Plea of delivery before date of deed. | 
—ANON. (prior to 1580), Plowd. Queries, 45, pl. 
241; 75. . 922. 

906. Deed executed by infant representing 
himself of age.] —By an indenture of settlement, 
dated in 1850, after reciting that the intended wife 
was possessed of a capital in business estimated 
at £1,000, & that upon the treaty for the marriage 
it was agreed that the intended husband, deft., 
should enter into a covenant for payment to the 
trustee of a sum of £1,000, it was witnessed that 
deft. did thereby covenant to pay £1,000 to the 
trustee upon certain trusts for the separate use 
of the intended wife, & if she should die in the life- 
time of deft., then for the children of the intended 
wife by a former marriage. ‘The marriage was 
solemnised, & deft. entered into possession of the 
stock in trade, & carried on the business till the 
death of the wife in 1857. The trustee originally 
nominated had never acted, & for several years 
there was virtually no trustee whatever ; but later 
a trustee was appointed, who soon after the wife’s 
death demanded payment of £1,000, & upon 
deft. refusing to pay, instituted this suit in the 
name of the children of the earlier marriage as 
their next friend. Deft. resisted the demand, on 
the ground that he was not bound by the covenant 
by reason of his infancy at the time of his marriage, 
& that that fact was known to his wife at that time. 
It was proved that deft. did not attain twenty-one 
till the year 1853, but the evidence established 
as against him, that he, at the time of the execution 
of the deed, asserted to the solr. of the wife who 
had prepared it, that he was of full age. It 
appeared, however, to be also established that the 
wife was aware of his real age, notwithstanding 
those assertions, & consequently that she was not 
defrauded by them. ‘The Judge on the ground of 
the misrepresentation, & also of acquiescence, 
held that deft. was not entitled to set up the plea 
of infancy in bar to the covenant, & deft. appealed 
from the decree :—Held: the case must upon the 
evidence be considered as if the fact of the infancy 
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had been stated on the settlement, &, as to 
acquiescence, deft.’s rights continued as they were 
on the day after his marriage.—NELSON v, STOCKER 
(1859), 4 De G. & J. 458; 28 L. J. Ch. 7603 33 
J. T. O. 8S. 277; 5 Jur. N.S. 751; 7 W. R. 608 ; 
45 KH. R. 178, L. JJ. 
Annotations :—Expld. Leslic v. Sheill, [1914] 3 K. B. 607. 
Refd. Wright v. Leonard (1861), 5 L. T. 110; Burton v. 


Levey (1891), 7 T. L. R. 248; Mohori Bibeo v. Dhar- 
modas Ghose (1903), 19 T. L. R. 295, 


Deeds of infants & ratification.]|——See, generally 
INFANTS. 


Sur-sEcr. 4.—FEME COVERT. 

907. Allegation of delivery before date of deed.] 
—ANON. (prior to 1580), Plowd. Queries, 45, pl. 
2413; 75 H.R. 922. 

908. By surrender of copyholds.]|—(1) Feme 
covert without husband’s joining, but in his presence 
surrenders her copyholds to usc of her will or 
appointment, & devises it :—-Qu.: whether good. 

(2) Fine by feme covert is good against her heir 
by estoppel. 

The question then is, whether the wife can 
surrender that estate into the hands of the lord, 
so as to make it effectual 2? A fine differs from the 
case of a surrender ; for that will be good against 
the heir by estoppel. although it passes no estate 
at all: but if a surrender is not good, there will 
be no estoppel, & no estate can pass into the hands 
of the lord (Lorp Harpwickn, C.).—-LAYLOR v. 
Pures (1749), 1 Ves. Sen. 229; 27 E.R. 999, 
L. C.3 subsequent proceedings (1750), 2 Ves. Sen. 
23, L. C. 

“Annotations :—As to (1) Consd. Compton v. Collinson (1790), 
1 Hy. Bl 334. 4s to (2) Refd. Goodtitle v. Morse (1789), 
3 Term Rep. 365. 

909. Recital in deed acknowledged.|—Semble : 
a married woman is bound by estoppel by a recital 
in a deed duly executed & acknowledged by her, 
in the same manner as if she were a feme sole.—— 
JONES v. Frost, Re FIDDEY (SOLICITOR) (1872), 
7Ch. App. 773; 42 L. J. Ch. 47; 27 L. T. 465; 20 
W. R. 1025, L. JS. 

910. Whether effective to avoid restraint on 
anticipation— Restraint fraudulently concealed.]— 
A married woman having property settled to her 
separate use, with restraint upon anticipation, 
concurred in a fraudulent mtge. of such property, 
concealing the restraint upon anticipation. 
Mtgee. obtained a judgment against her for the 
amount lent, & a charging order to charge her 
next accruing dividend :—//icid: such charging 
order must be discharged ; for in no case & by no 
device could the restraint upon anticipation be 
evaded.—STANLEY 7. STANLEY (1878), 7 Ch. D. 
589; 47 L. J. Ch. 256; 37 L. VT. 777; 26 W.R. 
310. 

Annotations :—Expld. Cahill v. Cahill (1883), 8 App. Cas. 
420. Folld. Bateman v, Faber, [1898] 1 Ch. 144. Refd. 
Re Glanvill, Ellis v. Johnson (1886), 3t Ch. D. 532: Hyde 
v. Hyde (1888), 13 PP. D. 166; Hood-Barrs v. Cathcart, 
[1894] 2 Q. B. 559. 
911. Mistake.|—A married woman was 

entitled to the income of property during her life 

for her separate use without power of anticipation, 
subject to a proviso that on a specified event her 
interest should cease, & the property be held in 
trust for her husband. In order to assist her 
husband to make an arrangement with a creditor, 
she executed a deed-poll, whereby she admitted, 
believing then that it was true, though, as she 
afterwards alleged, it was not in fact true, that the 


6, SUB-SECT. 4. 





QUESNEL (1922), 
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Sect. 6.—On whom binding and who may take ad- 
vantage of estoppel: Sub-sects. 4, 5, 6, 7 & 8.] 


event mentioned in the proviso had occurred, & 
that hier life interest had determined, & she 
released that interest in favour of her husband. 
On the faith of this deed the creditor entered into 
arrangements with the husband for his benefit. 
The wife subsequently, notwithstanding the decd, 
claimed to receive the income of the property 
during her life :—- //eld : she could not by admission 
ov estoppel or in any other way by her own act 
eet rid of the protection afforded by the restraint 
on anticipation. & her right to receive the income 
was unaffected by her admission contained in the 
dced-poll—BATEMAN (LADY) v. Farrer, [1898] 
1Ch. 144: 67 L. J. Ch. 180; 77 L. T. 5765 46 
W.R. 215; 14 7. L. R. 81; 42 Sol. Jo. 80, C. A. 
a nnoiation ra -Consd. Aico Wimperis, Wicken v. Wilson, [1914] 
] Ch. 602, 








SuUB-SECT, 5.—LUNATICS. 
LUNATICS, 


SUB-SECT. 6.—CORPORATIONS. 

912. Whether bound—Deed ultra vires.|——The 
trustees of a public Turnpike Act, which empowers 
them to erect toll-houses & mortgage the tolls, 
& which declares that there shall be no priority 
among the ercditors, have no power to mortgage 
the toll-houses or gates. If in fact they have made 
such a mtge., & an ejectment is brought against 
them by the mtgec., they are not estopped by their 
decd from insisting that the Act gives them no 
such power.—FAlntiTLE d. Myrron v. GILBERT 
(1757), 2 Term Rep. 169; 100 E.R. 91. 

Annotations :—Consd. Doe d. Levy v. Horne (1842), 3 Q. B. 
Toi: Bowen v. Brecon Ry., Ba yp. Howell (1867), Le. Re 38 
Iq. o41. Refd. Doc d. Banks v. Booth (1800), 2 Bos. & P. 
219; lioe d. Bugguley v. Hares (1833), 4 B. & Ad. 435; Re 
Companies Acts, dr 7. Watson (1888), 21 Q. B. 1). 301; 
st. Mary, Islington, Vestry v. Hornsey U. C., [1900] 1 Ch. 
G95. Mentd. loc d. VYhompson v. Lediard (1832), 4 
B.& Ad. 1373; Fripp v. Bridgwater & Taunton Canal & 
Stolford Ry. & Harbour Co. (1887), 29 L. T. O. S. 176; 
Guest t. Poole & Bournemouth Ry. (1870), L. R56 C. PB. 
bo8. 

913, ——— -|—-The words ‘Sin case he was 
appointed or clected by the trustees ? in Turnpike 
Roads Act, 1822 (c. 126), s. 184, apply to cases 
where there was an appointment or election de 
jacto by the trustees, in contra-distinction to an 
appointment by Act;  &, therefore, proof of a 
paity having acted as trustee, & of an order made 
by the trustees for his appointment or election, is 
sufficient ; & that even under a local Act, whereby 
the appointinent of new trustees, on death or 
removal. is required to be under the hands & seals 
of five of the old trustees, & although it is shown 
that the order for such appointment was not so 
made 

1 am inclined to think the trustees, acting in the 
execution of a public trust under an Act of Parlia- 
ment, are not estopped from saying that this 
deed is not their own act (LITTLEDALE, J.).-- 
DoE d. BAGGALEY rv. Hares (1833), 4 B. & Ad. 
435; 1 Nev. & M. K. B. 237;2 L. J. K. B. 88 ; 


1 10 TW YT? motes 
v. Penfold, Doe 


r 











914. -|—The Westminster Improve- 
ment Comrs. were authorised by several Acts 
of Parliament to borrow such sums of money as 
they should think necessary for the purposes of 
the Act & to give bonds for the same, & which 


firm of H. I. & Sons. 
Corpn. covenanted to allow the firm, their successors 
& assigns, the right to carry cargoes on the O. 
in consideration of the annual payment of £600 
in place of the authorised ducs & charges, with a 
proviso that. there should cach year be refunded 
to the firm, their successors & assigns, the difference 
between the £600 & the amount ordinarily charged 
on the traffic actually carried. 
ment the firm covenanted to pay the Corpn. 
£200 per annum for twenty years as a composition 
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bonds were assignable. In an action by pltf., 
as transferee of one of such bonds, the condition 
of which recited that defts. had, in pursuance of 
the Acts, borrowed of one T. P. £5,000, for enabling 
them to carry the Acts into execution, defts. pleaded 
that they did not borrow the sum of T. P., or any 
part thereof, for the purposes of the Acts, & that 
they were not authorised to make the bond, & 
that the same was made contrary to the provisions 
of the Acts, of which T. P. & pltf. had notice at 
the time the bond was made & transferred to 
pltf.:--Held: (1) the plea was bad. 

(2) Defts. also pleaded, that at & before the 
bond was made, certain persons, namely, C. M. & 
W. M. were entitled to receive from defts. certain 
bonds ; that T. P. & others conspired fraudulently 
to procure for T. P. one of the bonds to which 
C. M. & W. M. were entitled, & that by means of 
such conspiracy & fraud they procured C. M. & 
W.M. to authorise defts. to give to T. P. one of the 
bonds they were so entitled to; & that the bond 
sued upon was thereupon given to 'T. P. by defts., 
& that they, defts.. had never borrowed any sum 
of money from TT’. P., of all which premises pltf. at 
the time of the transfer to him of the bond had 
notice :—Held: bad, because defts. could not. set 
up as a defence the fraud that had been committed 
upon C. M. & W. M., by whose directions they had, 
in pursuance of their contract with them, given the 
bond to T. P. 

(3) The meaning of estoppel is this—that the 
parties agree for the purpose of a particular 
transaction to state certain facts as true... . 
But the whole matter is opened where the state- 
ment is made for the purpose of concealing an 
Wegal contract, for persons cannot be allowed to 
escape from the law by making a false statement 
(MARTIN, B.).——HoRTON v. WESTMINSTER IM- 
PROVEMENT Comms. (1852), 7 Exch. 7803 21 
L. J. Ex. 297; 19 L. T. 0.8. 219; 155 Ie. R. 1165. 
Annotations :—As to (lL) Refd. Re Companies Acts, Max p. 

Watson (1888), 21 Q. B.D. 801. 48 to (2) Refd. Royal 
British Bank v. Vurquand (1855), 5 Ki. & B. 248, As to (3) 
Refd. Prince of Wales Assce. v. Harding (1858), KE. B. & He. 
183; #e Hollund, Gregg v. Holland, [1901] 2 Ch. 145. 

915. -~ —-—-.|--He Companies Acts, va p. 
WATSON, No. 1060, post. 

916. --—— --—..]-- Pltfs. were by 
trusted with the control & management of part of 
the navigations of rivers O. & I*., with power to 
charge such tolls, within limits, as the Corpn. 
deemed necessary to carry on the two navigations 
in which the public had an interest. In 18388 
the Corpn. entered into two agreements with the 
By the O. agreement the 








By the EF. agree- 


for the ordinary tolls, & the Corpn. covenanted 
to allow the firm, their successors & assigns, the 
free use of the F. navigation, on payment of £200 
per annim in lieu of tolls, for such further term or 
terms as the firm, their successors or assigns, 
might from time to time desire. Defts. were the 
successors of H. L. & Sons :—Held: the agree- 
ments were ultra vires, because during their cur- 
rency, which depended on the wishes of defts., 
the Corpn., no matter what emergency might arise, 
had disabled itself from exercising its statutory 
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powers to increase the tolls so far as might be 
necessary ; &, being ultra vires at the date of their 
execution, the agreements did not become intra 
vires by reason of estoppel, lapse of time, ratifica- 
tion, acquiescence, or declay.--YORK CokPpN. v. 
Jareriam (17.) & Sons, Lrp., [1924] 1 Ch. 557; 
131 L. 'T. 127; 40 T. 1. 2. 38713 68 Sol. Jo. 459 ; 
22 L. G. 2. 371. 
Annotation :—Mentd. Southport Corpn. v. Birkdale District 
Klectric Supply Co. (1924), 69 Sol. Jo. 176. 
917. ---— Deed intra vires.|—Dor d. Lr¥vy v. 
Horne, No. 8738, ante. 
Limitation of powers—Of corporations.]|—See 
CORPORATIONS, Vol. XITI., pp. 354 et seq. 
Of companies.|—-See COMPANIES, Vol. IX., 
pp. 604 et seq. 
By share certificate.|--Sce COMPANIES, 
Vol. TX., pp. 287 et seq. 


SUB-SECT. 7.--- VOLUNTEERS. 


918. Whether volunteer can take advantage 
of.}—A trustce executed a settlement declaring 
trusts of a sum of £2,000 belonging to settlor, a 
married Woman, which sum was thereby untruly 
recited to be in his hands, upon the faith of a 
promise by the marriage woman to pay the sum 
to him out of her separate cstate. The sum was 
never paid: - //eld: neither the trustee of the 
settlement, nor a volunteer under it, could enforce 
the promise.--MARLER v. TOMMAS (1873), L. R. 
17 Ky.8; 43. L. J. Ch. 735 22 W. BR. 25. 

919. Equitable estoppel.|—- Lovurr v. 
Lovett, No. 776, ante. 

920. Whether estopped by recital of ante- 
nuptial agreement in post-nuptial settlement.|—— 
By a post-nuptial settlement dated in 1873, to 
which the testamentary guardians of the wife, 
then an infant, were parties, after a recital that 
previously to the marriage the husband agreed to 
make such settlement of his wife’s fortune as was 
thereinafter contained, it was witnessed that the 
husband, being cntitled in right of his wife to a 
reversionary interest in personalty, subject to 
the contingency of his predeccasing her without 
reducing it into possession, covenanted that on 
the fund falling into possession he & his wife would 
assign if to the trustees on the usual trusts for 
the wife, husband, & issue of the marriage, the 
husband’s life interest being determinable of 
bkpcy. The husband was not indebted at the 
time, nor was he contemplating embarking in 
trade. In 1877 the wife died. In 1898 the hus- 
band was adjudicated bkpt. In 1899 the fund 





fell into possession. There was issue of the 
marriage :---eld: the settlement was good 


against the trustee in bkpcy., on the grounds that 
that there was no evidence of its having been made 
with intent to defeat creditors so as to render it 
void under 13 Kliz. c. 5, & no such intent ought, in 
the circumstances, to be inferred ; & the deed was 
pot voluntary but, taken as a whole, constituted 
such a note or memorandum of the recited parol 
ante-nuptial contract in consideration of marriage 
as satisticd Stat. Hrauds, s. 4, & enabled the con- 
tract to be enforced both against the settlor who 
signed it & against his trustee in bkpcy., the recital 
of the contract being admissible in evidence as 
against the trustce setting up the statute.—-Re 
HOLLAND, GREGG v. HOLLAND, [1902] 2 Ch. 360 ; 
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it was not executed by him who relics on the estoppel. 





HUNGERFORD v. BECHER (1855), 5 I. C. L. R. 417.—IR 
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71L. J. Ch. 518; 861. T. 542; 50 W. RR. 575; 18 
T. L. R. 563; 46 Sol. Jo. 483; 9 Mans. 259, C. A. 


Annotations :-—Mentd. Carruthers v. Peake (1911), 55 Sol. JO. 
291: Re Gillespie, Mz p. Knapman (1913), 20 Mans. 311 ; 
Re Davies, kz p. Miles, [1921] 3 K. B. 628. 


SUB-SECT. 8.—STRANGERS. 


921. Genera] rule.|—ANON. (1641), No. 880, 
ante, 

922. ———.]— ANON. (1619), Clay. 140. 

923. .|—It has been said, that the husband 





is a mere stranger as regards the lease, & that 
deft. is estopped from denying his title; but it 


; should be observed, that deft. is a mere stranger as 


regards the interest of lessor, & therefore, he is 
entitled to show, generally, that it has ceased 
(HoLkoyD, J.).—Hinuw v. SAUNDERS (1825), 4 
B. & C. 529; 7 Dow. & Ry. K. B.17; 4 L. J. 
O.S. K. B. 2; 107 K. R. 1157. 

Annotation :—~Mentd. Jones v. Clarke (1842), 3 Q. B. 194. 

924. |—The occupier of chambers in 
Lincoln’s Inn conveyed them, with the usual 
permission given by the trustees of the estates of 
the Inn, for a valuable considcration, to lessor of 
pltf. & subsequently conveyed them for value, 
with a similar permission, to deft., who took 
possession :—Il/eld ; the lessor of pltf. was not 
cntitled to recover posscssion in cjectiment, mas- 
much as the doctrine of estoppel did not operate, 
there being no privity of estate between deft. 
& the original occupier who conveyed, the privity 
of estate being between deft. & the trustees of the 
Inn.—-Dor d. MARCHANT v. HERRINGTON (1839), 
6 Bing. N. C. 79; 8 Scott, 210; 9 L. J.C. P. 9; 
3 Jur. 11263; 133 E.R. 3. 
fnnotation :-—Refd. Doc. d. Butcher v. Musgrave (1840), 

1 Man. & G,. 626. 

925. .|}—To trespass de bonis asportatis, 
deft. pleaded that by indenture of July 29, 18-£7, it 
was agreed between Q. & deft., who then, & during 
all the time thereinafter mentioned. Was possessed 
of certain premises for a term uncapired therein, 
that Q. should hold the premises as tenant at will 
to deft., at the yearly rent of £150) payable 
quarterly ; for which rent it should be lawful for 
deft. to distrain as landlords may for rent reserved 
on Jeases for years; that Q. held the premises 
under the indenture & agreement; that rent 
for three years & a quarter, during all which time 
Q. held the premises under the indenture as such 
tenant, & deft. was possessed of them as aforesaid, 
became due; whereupon deft. distrained the 
goods for rent. PIUf. demurred, after setting out 
on oyer the indenture, whereby, after reciting 
that the premises in question were demised by 
M. to Q. for 2] years wanting one day; & that 
deft. had consented to lend Q. £100 on the same 
being secured as thereinafter mentioned ; it was 
witnessed that Q. demised the premises by way of 
mtge. to deft., at a peppercorn-rent, & it was 
further agreed, that Q. should hold the premises 
as tenant at will to deft., at the yearly rent of £150, 
with power of distress :--Held: (1) the plea was 
bad, for not alleging a seisin in fee in deft., or 
deducing a title so as to enable him to distrain the 
goods of pltf., who neither was a party to the deed, 
nor claimed under Q. 

(2) In order to justify a distress of this kind, 
the plea ought to commence by alleging a sceisin 
in fee, & regularly trace a complete title down to 
deft. In the present case, there is only a title by 











. 6, SUB-SECT. 8. 
921 i. General rule.}--A recital in a deed of a particular fact is binding on one who has executed the deed, 


although 
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Sect. 6.—On whom binding and who may take ad- 
vantage of estoppel: Sub-sect. 8. Sect. 7: Sub- 
secls. 1 & 2.] 

estoppel between the parties to the deed, & it is 

eee ee aes ee oer —™ deft. or 

ek seni (1852), 

S Exch. 138; 211. J. Ex. 336; 22 1. J. Ex. 18; 

90 L. T. O. S. 81, 838; 16 Jur. 1001; 1 W. KR. 

39; 155 E. It. 1292. 

Annotation :--Gencrally, Mentd. Re Lord (1854), 1 K. & J. 

90. 





926. .|—A person entitled to a legacy 
charged upon testator’s real estate, received from 
the exor., who was also devisee of the real estate, 
a promissory note for the amount of the legacy. 
The legatee subsequently, at the request of the 
exor., & to enable him to borrow money upon the 
land, executed a deed reciting payment of the 
legacy, & purporting to release the exor. & the real 
& personal estate of testator from the legacy. 
The legacy remained unpaid, & no interest was paid 
upon the legacy, or upon the promissory note, 
for twelve years :—Held: as between devisee & 
legatee, the land still remained charged with the 
legacy.— HoRNOR v. HEATH (1856), 27 L. T. O.S. 
330, L. JJ. : 

927. .—Pltf., in an action of ejectment, 
brought in 1462, had executed a mtge. in fee of the 
premises in 1844, in the lifetime of his mother, who 
was then in possession, to one J.; & deft., who 
had purchased under a power of sale contained in 
this mtge., for four years preceding the issue of the 
writ, had been in the receipt of the rents. Vit. 
in 1861 took out letters of administration to his 
mother, who died in 1848, & claimed title, as 
administrator, to the residue of an unexpired 
term of years determinable on lives existing at the 
date of the issue of the writ. At the trial pltf. 
gave evidence that the premises were in the 
possession of his mother in her lifetime, & in order 
to cut down the legal presumption of a seisin in 
fee, gave parol evidence to show the interest his 
mother took was less than the fee, by giving 
evidence of search for & probable loss of & secondary 
evidence of the contents of a deed of assignment of 
the premises for the remainder of a term of 99 
years, subject to lives, under which the mother 
was alleged to have been in possession, & under 
which he now claimed :— Held: (1) there was 
evidence for the jury of the existence of such a 
term, & it might be presuined that the possession 
of the mother was with reference to that term ; 
(2) for the purposes of this action, pltf. was a 
stranger & suing as administrator to his mothcr in 
a different right from that in which he had executed 
the mtge. in his mother’s lifetime, & the fact of his 
having a beneficial interest in the premises, as one 
of his mother’s next-of-kin, did not make him the 
less a stranger, & he was, therefore, not estopped 
by the mtge. from relying on his title to the term 
as administrator.—METTERS v. Brown (1863), 
1 H. & C. 686; 1 New Rep. 367; 82 1. J. Ex. 
138; 71. T. 795; 9 Jur. N.S. 416; 11 W. R, 
429; 158 I. R. 1060. 

928. -|—Where pltf., a purchaser of a legal 
estate, had express notice that defts. obtained 
possession of the land bought under a deed which 
purported to convey to them an cquitable title 
thereto :—Held: he must convey the legal estate 
to defts. Lrroncous recitals in the deed as to the 
derivation of the equitable title actually transferred 
did not estop defts. or vitiate the notice.— 














FistoPpreE.. 


TRINIDAD ASPHALTE Co. v. CoRYAT, [1896] A. C. 
587; 651. J. P.0.100; 75 1.7. 108; 45 W. ht. 
225, P. C. 

929. ——-.]—In 1904, a socicty wrote by its 
secretary, W., offering defts. for erection in their 
borough a fountain bearing an inscription in 
memory of a dog stated to have been done to 
death in the laboratories of University College by 
vivisections extending over more than two months, 
& in memory of 282 other dogs stated to have been 
vivisected in the same place during 1903. Defts. 
accepted the offer, & the fountain was erected in 
1906, at the expense of W. Vrior to its being 
unveiled, defts. obtained from W. the deposit 
of £300 to answer any litigation against them in 
respect of the inscription & a covenant of indemnity. 
This covenant was contained in an agreement of 
Sept. 12, 1906, which recited the offer of the 
fountain by the Society, & that defts. had agreed 
to erect & maintain it. In Mar. 1910, defts. 
removed the fountain, & the present action was 
brought by W. & by two members of the Society 
on its behalf, fora mandatory injunction to compel 
defts. to re-erect it. They relied on the recital 
in the agreement of Sept. 12, 1906, as constituting 
an agreement by estoppel to maintain the fountain : 
Held: (1) on the construction of the agreement of 
Sept. 12, 1906, the recital had reference to an agree- 
ment by defts., with the Society, & not with W., 
& could not operate as an agreement by estoppel 
in favour of W., & as the Society was not a party 
to the agreement there was no estoppel as between 
it & defts.; (2) the inscription on the fountain 
was defamatory, & its publication contrary to 
the public interest as being calculated to lead to 
a breach of the peace ; &, therefore, the ct. would 
not in any case have enforced by mandatory 
injunction an agreement to maintain the fountain. 
—WoopwakD v. BATTERSEA BoRrOUGH COUNCIL 
(1911), 104 L. T. 515 73 J. P2198; 27 T. L. R. 
196; 91. G. RR. 248. 

See, further, Sub-sect. 2, ante. 

930. ---— Deed poll.}|—(1) An assignee of a 
lease by indenture is estopped by the deed which 
estops his assignor. Therefore he cannot plead 
non dimisit. But if an estate be created by deed 
poll, ve lessa, ne granta, ne chargea, ne enfeoffa, ne 
dona, etc., are good pleas for a stranger to the deed. 

He who takes an estate under a deed is privy in 
estate, & therefore never can be in a better position 
than he from whom he takes it (MANSFIELD, C.J.). 
— TAYLOR v. NEEDHAM (1810), 2 Taunt. 278 ; 127 
I. Rt. L084. 

Annotations :—As to (1) Refd. Seymour v. Franco (1828), 7 

.J.O.8. KB. B.18; light d. Jefferys 7. Bucknell (1831), 

2B. & Ad. 278; Cooke v. Blake (1847), 1 Exch. 220 ; 

Magnay wv. Edwards (1853), 1 C. L. t. 41. 


Sect. 7.—EXCEPTIONS. 
SUB-SECT. 1.—KFnraup. 
See, generally, MISREPRESENTATION & FRAUD. 
931. As against party guilty of fraud.|—I am 
ready to admit that beyond the strict legal 
estoppel by deed & in pais, we have received into 
the law of Iingland a sort of moral estoppel. We 
say no man shall be heard to allege his own crime 
or turpitude in his defence. In that sense I agree 
that no man shall take advantage of his own 
fraud, & he shall not set up his own fraud by way 
of defence (HYRE, C.B.).— GIBSON v. MINET (1791), 


Parr V.—lKstroprEL BY Drep. 


as reported in, 1 Hy. BI. 569; 1261. R. 326, If. 1. ; 

affy. S. C. sub nom. MINET v. GIBSON (1789), 3 

Term Rep. 481. 

Annotations :—Refd. Beeman v. Duck (1843), 11 M. & W. 
251; Ashpitel v. Bryan (1864), 5 LB. & S. 723; Vagliano 
v. Bank of England (1889), 23 Q. B. D. 243. Mentd. 
Bishop v, Hayward (1791), 4 Term Rep. 470; Master v. 
Miller (1791), 4 Term Rep. 320; Fa p. Royal Bank of 
Scotland (1815), 19 Ves. 310; Stone v. Marsh (1827), 6 
B. & C551; Re Jones, Hx p. Jones (1833), 3 Deac. & Ch. 
525; Taylor v. Moscly (1833), 6 C. & P. 2733; Saunderson 
v. Piper (1839), 5 Bing. N. C. 425: White v. Spettigue 
(1845), 13 M. & W. 603; Flower v. Allan (1863), 2 H. & C. 
688 ; Sewell v, Burdick (1884), 10 App. Cas. 74 ; Chamber- 
lain v. Young, [1893] 2 Q. B. 206. 

932, -|-—-No man can be allowed to allege 
his own fraud to avoid his own deed; &, there- 
fore, where a dced of conveyance of an estate 
from one brother to another was executed to give 
the latter a colourable qualification to kill game : 
Held: as against the parties to the deed, it was 
valid, & was sufficient to support an ejectment 
for the premises.—Dor d. RoOBEnTs 7. ROBERTS 
(1819), 2 B. & Ald. 867; 106 EK. R. 401. 
Annotations :— Apld. Phillpotts v. Phillpotts (1850), 10 C. B. 

%5. Consd. Bowes v. Foster (1858), 2H. & N. 779. Refd. 

Prole v. Wiggins (1836), 3 Ting. N. C. 230; Doe d. 

Williams ve Lloyd (1839), 6 Bing. N. C. T4153 Bessey v. 

Windham (1844), 6 Q. B. 166. Mentd. Doe d. Garnuous v. 

Knight (1826), 5 B. & ©. 67). 

933. .|-—An assignment of goods in fraud 
of creditors is valid as between parties to the deed, 
& as between either party & a stranger.— BEsspy 
v. WINDILAM (15144),6 Q. B. 166; 14 1.5. Q.B.7; 
8S Jur. 824; 115 i. 1. 64. 

Annotations :—Consd. Phillpotts uv. Phillpotts (1850). 10 
C. 1. 85. Refd. White v. Morris (1852), 11_C. B. 1015 ; 
Bowes v. Foster (1858), 27 L. J. lex. 262. Mentd. Hay- 
lock v. Sparke (1853), 1 K. & L. 471. 

934. |—toRTON ov. WESTMINSTER 
PROVEMENT CoMns., No. 914, arte. 

_ 935, ——-.J--A husband took a lease of 

In his wife’s name & built a house upon it 

luis own money. Le used his wife’s name in the 

transaction with her knowledge & connivance 
because he was in debt, & was desirous of pro- 
tecting the property from his creditors. In an 
action by him against his wife for a declaration 
that she held the property as trustee for him :— 

Held: he could not be allowed to set up his own 

fraudulent design as rebutting the presumption 

that the conveyance was intended as a gilt to 
her, & she was entitled to retain the property for 

her own use, notwithstanding that she was a 

party to the fraud.—GASCoIGNE v, GASCOIGNE, 

[191s] 1 K. BB. 2283 87 L. J. WK. B. 38835 118 

dT. 3473 34 T. 1. RR. 168, D.C. 

936. As against party deceived.|—ANON. (prior 
to 1601), Cary, 14; 21 E.R. 8. 

937. -|—LIAYNE v. MALTBY, No. 994, posé. 

_ 938. .|—A party who is sucd upon a deed 

is cstopped from denying any fact stated in it, 

unless he show fraud. Accordingly, a co., estab- 
lished by a local Act, had the power to borrow 
money upon bond for certain purposes in advance- 

ment of the object of the Act. Being sued upon a 
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PART V. SECT. 7, SUB-SECT. 2. 





945 i. Whether party estopped.J—A., Pa maine Oven 
With the intention of insuring his life, Panne 
signed a form of application containing tion pees FP ge 


certain questions, tho answers to 
which A. warranted to be true, & 


printed the answer 
nothing to 


before signing the 
the co. was estopped 
from setting up the breach of warranty 
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bond they had given, appearing on the face of it 

to be given for those purposes, they pleaded that 

the bond was not given for those purposes :— 

Held: insufficient, as they showed no case of 

fraud; therefore the general rule of estoppel 

applied.— lim. v. MANCHESTER & SALFORD WATER 

Works Go. (1831), 2 B. & Ad. 544; 1L. J. K. 5B. 

230; 109 EK. BR. 1245. 

Annotations :—Consd. Horton v. Westminster Improvement 
Comrs. (1852), 7 Iéxch. 780. Refd. Lainson v. Tremoro 
(1834), 1 Ad. & El. 792; Doe d. Chandler v. Ford (1835). 3 
Ad. & El. 649; Royal British Bank v. Turquand (1855), 
5. & LB. 248; Re Companics Acts, Hcp. Watson (1888), 
21 Q. B.D. 301. Mentd. Cluike v. Lmperial Gas Light & 
Coke Co. (1832), 2 L. J. K. B. 30; orwich Corpn. v. 
Norfolk Ry. (1855), 4 E. & B. 397; Prince of Wales 
Assce. v. Harding (1858), EK. B. & I. 183. 

939. .|}—By the deed of copartnery of a 
joint-stock bank, the directors were to submit 
yearly abstracts of the co.’s affairs, showing a 
balance, which abstracts should be binding on 
the partners, who were to have no right to examine 
the co.’s books ; but it was to be competent to a 
majority of partners at a general meeting to 
appoint two of themselves to examine & report on 
the co.’s affairs in general. It was also provided 
that, if any time it should be found on balancing 
the books that the losses amounted to a certain 
sum, the co. was to be ipso facto dissolved. A., a 
partner, filed his bill, alleging that the yearly 
abstracts were false & fraudulent ; that the losses 
already equalled the specified amount; that the 
directors had misapplied the funds, & by undue 
influence procured a majority of partners to back 
them; & Lhat the co. was insolvent :—Held: A. 
was not estopped by the deed from seeking 
redress in a ct. of equity ; for the deed contem- 
plated a case where the abstracts were bond fide, 
& not fraudulent.—NorrH BritTisH BANK 2. 
CoLLINs (1852), 20 L. T. O. S. 1573; 1 W. &. 5387, 
H. 1. 

940. Fraud of ancestor.,—Dor d. WILLIAMS v. 
Luoyp, No. 957, post. 

941. Fraud of testator.|;—PuHILLPorrs uv. PHILL- 
porrs, No. 958, post. 

942. As between party deceived—& innocent 
third party.}—HuUNTER v. WALTERS, CURLING v. 
WALTERS, DARNELL tv. HuNnrirn, No. 851, ante. 

943. -——- -|}—ONWARD BUILDING SOCIETY 
v. SMITHSON, No. 734, ate. 

See, further, Deeps, Vol. XVII., p. 235. 

944. -}—KiING v. SMITH, No. 
ante. 
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SUB-SECT. 2.—MIsSTAKE. 

Sce MIsTAKE. 

945. Whether party estopped.|—Whcere a man 
is called upon to join in a conveyance for the pur- 
pose of obviating a specified objection to title, he 
will not be bound by it, as to any interest of which 
he has not been apprised. But, if he consents to 


not true. 
prevent <A. 
questions & 
applica- 


was induced by the conduct of the other 
party.—AUSTRALIA HotTrmL Co., Lrp. 
vt. MooRr (1899), 20 N. S. W. Eq. 
155.— AUS, 

945 iii, -}—An admission by deed 
that an amount is due is binding, 


the 





agreed should be the basis of the con- 
tract of insurance. 8., the local 
manager of the co., read the questions 
out to A., & having recoived the 
answers, 13. wrote them down. B., 
in the course of reading out the 
paar read one out in a way 
ifferent from that in which it appeared 
on the paper, & uccording to the way 
it was read out A. answered it cor- 
rectly, but according to the way it was 


on the ground that such breach was 
caused by the misconduct or negligence 
of their agent.-— BALLANTYNE v. MUTUAL 
Lirrk INSURANCE Co. oF NEW YORK 
(1891), 17 V. L. R. 520.—AUS. 


945 ii. +The Ct. of Equity 
Will not rescind or rectify a written 
agreement on the ground that one 
of the parties misunderstood the real 
meaning & cffect of the contract, 
unless his misapprehension has been 





even when the amount has been arrived 
at by taking an account upon an 
incorrect: basis. — SINCLAIR v. DANIELL 
(1879), O. B. & F. 1.—N.Z. 


945 iv. .}—A lessor is not es- 
topped from seeking to rectify a 
mistake in the description of the land 
in his lease by having received the 
whole rent since the discovery of the 
mistake, if at the time he was still 
asserting the mistake.—FARELLY v. 
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Sect. 7.—Exceptions: Sub-sects. 2,3 & 4.] 

join in the conveyance, upon being told generally 

that there are objections to the title, he must be 

taken to have inquired into the nature of those 
objections, & cannot afterwards raise a question 
as to the extent of his information.---CHOLMONDE- 

Ley (KARL) tv. CLINTON (LORD) (1817), 2 Mer. 

1713 35 E.R. 005 5 subsequent proceedings (1820), 

2 Jac. & W.1; (1821). 4 Bhi. 1, Hl. 1. 

Annotations :-—Mentd. Grenfoll_ v. Girdlestone (1837), 2 
y.& Cc. ix. 662; Sturgis v. Champneys (1839), 0 My. & 
Cr. U7. 

946. ——— In equity.]—-(1) Qu.: if a party has 
by his own act put a construction upon a deed, 
whether he or @ fortioré, those who claim under can 
dispute that construction. 

(2) Que: if a deed is executed which does not 
etfectuate the intention of grantor, & parties who 
claim under it act under a common mistake that 
A. is the supposed grantee, & A. creates Incum- 
brances upon the land supposed to be granted, 
whether it is not a bar to relief in equity, & whether 
relief will be granted after such transactions & a 
Japse of time. : 

If a deed of confirmation is executed under 
a mistake, & the party contirming being dead, 
there is a probability from circumstances that he 
would not. ora doubt whether he could have raised 
any question upon the mistake, it is doubttul 
whether a ct. of equity would permit parties claim- 
ing under him to take advantage of the mistake.-— 
CHOLMONDELEY (MaAnL) v. CLINTON (LORD) (1521), 
4 Bll; 4 B.R. 721, UH. 1.3) subsequent proceed- 
ings (1823), Turn. & K. 107, 1. €. ; 
Annotations :--— As to (2) Refd. Stone vr. Godfrey (1854), 5 

De G. M. & Gi. 76. Generally, Mentd. Dillon v. Parker 

(1822), Jac. 50a: Bennett er. Colley (1832), o Sim. LS); 

Ashton vr. Milne (2833), 6 Sim. 3695 Leith v. Irvine (1833), 

1 Ms. & K. 277.5) Parrott rt. Palmer (1834), 3 My. & K. 

682; Grenfell vr. Cardlestone (1837), 2 YY. & Cl dex. 662 ; 

Bent cv. Young (i858), 2 Jur. Zug: Sturgis ¢. Champneys 

(1850) 8 My. & Cro? 5 Davies «. Quarterman (1840), 4 

YOAG. Ex. 2575 Anderson vo. Wallis (1842), 12 L. J. Ch. 

291;  Boidel rv. Golightly (1842), 12 L. J. Ch. 187; 

beyer vt. Wagstal? (2845), 2 Y. & OC. Ch. Cas. 2303) Farr v. 

RheruYe, Dybes cv. Farr (1845), 4 Hare, 512; Fwham ct. 

M'Carthy (fa48), 1 H. L. Cas. 705; Christ’s Haspital r. 

Grameer (1049), 1 H. & ‘bw. 3853; AL-Gi. ov. Murdoch 

(1so%), 1 De G. MA. & G. a6; Cottrell « Hughes (1855), 

OC. bb. .A9G ss Ponny e. AMen (1857), 7 De G. M. & G. 

4095 Robertson « Norris (130%), 1 Git, 4215 Wing ev. 

Angrave (1560), 6 H. L. Cas. 183; Marshall v. Suiuth 


ESTOPPEL. 


(1888), 40 Ch. D. 395; Bolton v. Satmon, [1891] 2 Ch. 48 
Soar v. Ashwell, [L893] 2 Q. B. 390; Turner v. Walsh, 
[1909] 2 kK. B. 484. 

947. -.|—A husband mortgaged some 
property which was afterwards put into scttle- 
ment. The settlement exercised by the husband 
& wife contained a recital that the mtge. debt was 
£1,200, whereas it was in fact £1,400. There was 
evidence to show that the wife had admitted the 
error & acted on the assumption that the true 
sum was £1,100. After the death of mtgee. & his 
wife :-~ Held : parties claiming under the husband 
were not estopped by his execution of the settle- 
ment from disputing its accuracy.-- SCHOLEFLELD 
v. Lockwoop (No. 2) (1863), 32 Beav. 436; 1 
New Rep. 559; 33 L. J. Ch. 106; 8 L. T. 409; 
9 Jur. N.S. 738; Ll W. RR. 5553; 55 be. Re 17; 
on appeal, 4 De G. J. & Sm. 22, lL. C. 

948. -——.|—A party to a deed is not 
estopped in equity from averring against or offer- 
ing evidence to controvert a recital therein con- 
trary to the fact, which has been introduced into 
the deed by mistake of fact, & not through fraud 
or deception on his part.—Brookk v. HAY 
(1868), L. R. 6 bq. 25. 

9. -—— Contributory in winding up of 
building society.;—1s., the surveyor of a benelit 
building society, at the request of the directors, 
agreed to purchase land of the society on the under- 
standing that he could immediately mortgage it 
to the trustees of the society for the full amount 
of the purchase-money. The land was conveyed 
to 1., & he executed, without reading it or knowing 
its contents, a deed prepared by the solr. of the 
society mortgaging the land to the trustees, which 
he believed to be an ordinary mite. for securing 
the purchase-money & interest. The deed in 
fact recited that FE. was a member of the society, 
& had subseribed for a certain number of shares, 
& that the purchase-money had been advanced 
to him in respect of his shares, & it contained a 
covenant by i. to make payments on the shares 
according to the rules of the society. le. never 
applied for shares, & did not comply with any of 
the conditions prescribed by the rules for the ad- 
mission of members, his name was not entered in 
the register of members, & the directors never 
called upon him to make any payments as a 
member. 

















oO Gull. 7 >) Pearce cr. Morris (1560), 5 Ch. App. 
, (Tas2), 20 (% , 
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hi. G45 ; 


EVANSON (15906), 9 N. ZL. lu 155.-— 


945 v. — .] -A. obtained a decree 
for the speeine performance by 4B. 
of a contract for the sale of lands let 
to A, by B. with an option to purchase. 
Jsoth the claims & the deerce described 
the lands as contained within certain 
sectional boundaries Which both parties 
then beheved to comprise the whole 
of the lands of which A. had been in 
Possession. I. executed a trausfer 
to A. which followed the description 
in the claim & decree. Jt was atter- 
wards found that part of the lands of 
which A. had been & had remaiped, in 
possession, & of whieh be had intended 
to clairn a transfer, extended beyoud 
the sectional boundaries given in the 
claim & decree, & so had not been 
included in the transfer to A. B. 
brought an action to recover possession 
of this part from A., & A, counter- 
claimed for a transfer of it from B.-— 
Held: A. Was not estopped by the 
decree in the former suit, as there 
never had been any election, actual 
or imputable, to give up anything 
to which the agroement & posses- 
sion cntitled him. — BLINKHORNE  v. 
BRENOHLEY (1898), 16 N. ZL. Rh. 


Miagsrus u. 


National Bunk (ISS87), 36 Ch. JD. 25; 


Papen Pandy 


MQ UT AATEC | 


Farrar cv. Farrars 
4938.—N.Z. 


945 vi. J—A testator by his 
trust scttiement directed his) trustees 
to set apart & secure to each of his 
daughters in liferent, & their children 
respectively in fee, the sum of £1,000, 
it being declared that whatever sums 
might have already been paid by bia 
tou any of his children & vouched by 
receipt or other written documents, 
should be accountod as so much of 
the provision falling to such child 
under his settlement. Several years 
before, testutor had, on the occasion 
of the mnarrisge of Onc of his daughters, 
conveyed to her u house, & received 
from her wn acknowledgment, declaring 
that the couveyance was to be cqniva- 
lent to £1,000 of her patrimony :— 
Held: the children were not barred 
from insisting to be preferred according 
to the full mcasure of their legal rights 
in respect of their having accepted of 
interest, or granted discharges on the 
niistaken footing that their provisions, 
as givon by the settlement, were of 
jess amount than they were truly by 
law entitled to.— HUTCHISON v. ANDER- 
SON’s TRUSTEES (1853), 15 Dunl. (Ct. 
of Sess.) 570; 25 Se. Jur. 346; 2 
Stuart, 323.—SCOT. 





Two years after the date of the mtye. 
socicty was ordered to be wound 
the mtge. deed did not represent the real trans- 


945 vii. -——.] ~<A. 
contiguous stances of ground, feucd 
out at different times by the same 
proprietor, He built two tencments 
upon the ground, but the northern 
tenement extended twelve feet over 
the southern stance. Many  yeurs 
thereafter he sold each of the stances, 
with the buildings thereon, to separate 
purchasers, who, in the belief that each 
tenement stood entirely upon its own 
BLaAnCce, entered each into posscssion 
of one of the tenements. Each 
purchaser afterwurds resold, repeating 
the fortner erroncous description of 
the subjects. The second purchaser 
of the southern stance threatened to 
evict the secoud purchaser of the 
northern from the portion of the 
northern tencment built on his ground. 
In an action of reduction at the 
instance of the second purchaser of 
the northern tenement against the 
first :—-Held: tho sale was reducible 
on the ground of cs&sential vrrur, & 
was not barred by the terms of the 
articlos of roup under which the sale 
had taken place, binding the purchaser 
to have satisfied himself as to the 
oxtont & rental of the subjects.— 
HAMILTON v. LUMBDEN (1861), 33 
Sc. Jur. $19.—SCOT, 


possessed two 


Part V.-—-Estopre, By Dern. 


action, & E. could not be made a contributory.— 
Ke VIcrORIA PERMANENT BENEFIT BUILDING IN- 
VESTMENT & FREEHOLD LAND SOCIETY, MMPSON’S 
Cask (1870), L. R. 9 Eq. 597; 22 L. T. 855; 18 
W. KR. 565. 

950 — Composition with creditors.|}—When 
& creditor compounds with his debtor under a 
false impression, in which debtor knowingly leaves 
him, as to the extent of debtor’s estate, creditor 
is not estopped from suing for the balance of his 
debt.—VINE v. MircHELL (1834), 1 Mood. & R. 
337, N. P. 

951. .|—Although creditor gave his 
assent to a proposal of bkpt. to assign his effects 
for the benefit of his creditars, yet, where the 
decd contained an unexplained stipulation in 
favour of a particular creditor, quite different from 
what he had reason to suppose it would contain : 
—ffeld: the first-named creditor was not bound 
by the deed, but might sue out a fiad upon it as an 
act of bkpcy.—te Mansiiann, Ma p. MARSITALL 
(1841), 1 Mont. D. & De G. 575; 10 L. J. Bey. 34; 
o Jur. 466, Ct. of LR. 

952. Interest on purchase money mis- 
calculated.|— Deft. purchased a policy of assurance 
sold by pltf., subject to a condition that the 
purchaser should pay down a deposit of £20 per 
cent., & sign an agreement for payment of the 
remainder on Jun. 8, 1835, but should the com- 
pletion of the purchase be delayed, purchaser was 
to pay interest on the balance of the purchase 
money at £5 per cent. per annum, from that day 
until the purchase was completed. The purchase 
was not completed until Jan. 1836, when deft. 
paid the purchase money & interest, & pltf. then 
delivered to him an assignment of the policy, 
containing a release of deft. from all claim in respect 
of the purchase of the policy & all moneys due to 
pltf. in respect thereof. It was afterwards dis- 
covered that pltf.’s attorney had miscalculated 
the interest by £34:-—-Held: in an action to 
recover this sum, the release was a bar.—-HARDING 
v. AMBLER (1838), 3 M. & W. 2793 1 Horn. & HL. 
45; 7L. J. Hx. 1382; 2 Jur. 305; 150 WR. 1149. 

953. —-— Truth known to party setting up 
deed.|-—Where a mtge. was taken in part in respect 
of a sum for which mtgee. represented himself to 
mtgor. as being liable as a surety for the latter, & 
such representation was erroneous, to the know- 
ledge of mtgec.:—Held: to that extent the 
security could not be = supported.--LAKE v. 
BruTron (1856), 8 De G.M. & G. 440; 25 L. J. Ch. 
8425 27 L. VT. O. S. 294; 2 Jur. N.S. 830; 44 
i. RR. 460, L. JJ. 
st nnotations :-—Mentd. Campbell v. Rothwell (1877), 47 

L. J. Q. B. 1445 Forbes v. Jackson (1882), 19 Ch. D. 6L5. 

















SuB-SsEcr. 3,—ILLEGALITY. 


954. General rule.|——HIoRTON v. WESTMINSTER 
IMPROVEMENT Comrs., No. 914, ante. 


955. -——.]—Dok d. CuANDLER v. Forp, No. 
S47, ante. | 
956. -—-—.|--In an action on a bond by the 


administrators of obligee, it was pleaded that the 
bond was given in pursuance of a corrupt agree- 
ment, that obligee should take the son of obligor, 


PART V. SECT. 7, SUB-SECT., 3. 

954 i. General rule.J}—A cdebenture 
issued by a municipal council under 
their corporate seal, & signed by the 
heud of such corpn., for payment of 
a debt due or loan contracted under a 
bye-law which does not provide by 


dobt vor loan, 


—MELLISH 7, 


special vate for the payment of such 
doves not 
municipal council from setting up as 
a defence to an action on the debenture 
tho invalidity & nullity of such bye-law. 
BRANTFORD 
COUNOLL (1852), 2 C. P. 35.—CAN. 
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as his apprentice to learn the profession of surgeon, 
apothecary, & man-midwife, for two years only, 
but that in certain articles of agreement it should 
be made to appear that the apprentice was 
articled for five years; in order that by such 
corrupt contrivance the parties might fraudulently 
& illegally procure the apprentice to be admitted 
for the purpose of practising as an apothecary upon 
serving two years instead of five years, as required 
by the statute. After verdict, it was moved to 
enter judgment for pltf., non obstante veredicto, upon 
the ground that no apprenticeship for five years 
was required for the business of a surgeon, & that 
deft. could not object to the legality of his own 
bond ; but the ct. refused to grant a rule.--PROLE 
v. WIGGINS (1836), 3 Bing. N. C. 230; 2 Hodg. 
204; 3 Scott, 601; 61. J. C. P. 2; 132 HK. R. 
398. 

957. Operation against privies.}-—Whcere a 
deceased party had conveyed to lessors of pltf. 
certain premises which he inhabited until his 
death, by a deed of sale, under Charitable Uses 
Act, 1736 (c. 36), & survived the transaction for 
more than a year, & shortly after the execution 
of the deed, he had transferred to trustees a cer- 
tain sum of money, greater by a few pounds than 
that which he received on the sale, for the purpose 
of enabling them to build a chapel upon the pre- 
mises which had been sold :—Held : it was com- 
petent to deft., the heir-at-law, to give evidence 
to the jury that the transaction was fraudulent 
& collusive, for the purpose of evading above Act ; 
he was not estopped from so doing by the fraud 
of the ancestor through whom he claimed. —-)0E d. 
WILLIAMS v. Luoyp (1839), 5 Bing. N. C. TAl; 
8 Scott, 98; 9 L. J. CG. P. 833; 3 Jur. 265, Tol 5 
132 E. R. 1286; subsequent proceedings (1840), 1 
Man. & G, 67). 
ae :—Refd. Re Holland, Gregg vr. Holland, [1901] 

“ The Seer 

958. Whether rule absolute.}—In covenant 
upon an annuity deed :—Held: defts., exors., 
were estopped from pleading that vuhe deed was 
made fraudulently & collusively between testator 
& pltf. for the purpose of multiplying voices, & 
subject to a secret trust & condition that no 
estate or interest should pass beneficially to pltf, 
by the indenture. Under 7 & 8 Will. 3, ¢. 25,8. 7, 
& J0 Ann. c. 23, s. 1, a fraudulent conveyance 
made for the mere purpose of conferring a vote, 
is void only to the extent of preventing the right 
of voting from being acquired, but is valid & 
effectual, as between the parties, to pass the 
interest.-—PHILLPOTTS v. PHILLPOTTS (1850), 10 
CG. B.85; 20L.I.C.P. 11; 188 BE. RR. 35. 
Annotations -—Reifd. Bowes v. Foster (1858), 2 H. & N. 779. 


Mentd. Badische Anilin und Soda fabrik v. Hickson, 
[1906] A. C. 419. 
Illegal contracts generally.|—Sce CONTRACT, 


Vol. XIL, pp. 234 ef seq. 
Void deeds.|— See Sect. 2, sub-sect. 4, ante. 
Deeds ultra vires.|—Sce Sect. 6, sub-sect. 6, 
ante. 


SuB-skor. 4.-—DuRESS. 


See CONTRACT, Vol. XIT., pp. 92 ef seg. ; LRAUDU- 
LENT & VOIDABLE CONVEYANCES. 


954ii. ——.]—Wherve by statute power 
iy given to grant u lease for 21 years, 
& w lease is grauted for that term with 
the right to perpetual renewal, such 
lease is wholly void.—OTago HARBOUR 
ae eS (1885) ENA. i, 


estop such 


TOWN 
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Secr. S.—OPERATION OF THE ESTOPPEL. 
Sus-sEcr. 1.—AS TO MATTERS COLLATERAL. 


959." General rule.|—-(1) Where a distinct state- 
ment of a particular fact is made in the recital of 
a bond or other instrument under seal, & a con- 
tract is made with reference to that recital, it is 
not, as between the partics to the instrument, & 
in an action upon it, competent to the party 
bound to deny the recital ; & a recital in an instru- 
ment not under seal may be such as to be con- 
clusive to the same cxtent. 

(2) But a party to an instrument is not estopped, 
in an action by another party, not founded on the 
deed, & wholly collateral to it, to dispute the facts 
so admitted ; but evidence of the circumstances 
under which such admission was made, is re- 
ceivable to show that the admission was incon- 
siderately made, & is not entitled to weight as a 
proof of the fact it is used to establish. 

(3) An estoppel which is not pleaded as such is 
not conelusive, but if given in evidence, leaves 
the matter at large before the jury.—CARPENTER 
v. BULLER (18541), 8 M. & W. 209; 10 L. J. Ex. 
393; 151 I. R. 1018. . 
Annotations :-—.1s to (1) Apld. Be Simpson, Jer p. Morgan 

(1876), 2 Ch. ID. 72.) Refd. Young vr. Raincock (1849), 

7C.B. 3103 Wiles v. Woodward (1850), 5 Exeh. 557. As 

to (2) Apld. Carter vr. Carter (1857), 3K. & J. 617; Fraser 

Pendlebury (1862), 31 L. J.C. P21 5) Re Simpson, er p. 

Morgan (1876), 2 Ch. D. 72. Refd. Stroughill vr. Buck 

(1850), 14 Q. KB. 7813 8S. EL Ry. v. Warton (1861), 6 HL & 

N. 520. Generally, Mentd. Re Foster, Barnato vr. Foster, 

[1920] 3 K. 1. 306. 

960. ——./-—WILEs tv. WOODWARD, No. 814, aade. 

961. ———.,— The doctrine of estoppel by deed 
only applies between the parties to the deed & to 
matters arising out of the deed. In collateral 
matters the deed would be evidence, but no 
estoppcL—CARTER tv. CARTER (1857), 3 K. & J. 
617; 27 L. J. Ch. 745 30 L. T. O.S. 3495 4 Jur. 
N.S. 68; 69 E.R. 1256. 

Annotations :- Refd. Heath 2. Crealock (1874), 31 L. T. 
650; Williams v. Vinckney (1897), 67 L. J. Ch. 34. 
Mentd. Bates +. Johnson (1859), John. 304: Prosser x. 
Kice (1859), 28 Beav. 68; Young r. Young (1867), L. 2. 
3 Eq. 801; Wilkinson v. Castle (1868), 87 L. J. Ch. 467 ; 
Pilcher v. Rawlins (1872), 7 Ch. App. 259; Blackwood v. 
London Chartered Bank of aealin (874), LR. S PLC. 
92; Mumford v. Stohwukser (1874), 22 W. RR. 833; #e 
Palmer, Clarke v. Palmer (1882), 51 L. J. Ch. 634; Clarke 
v. Palmer (1883), 48 L. T. 857; Bailey v. Barnes, [1894] 
1 Ch. 253; > Vasylor v. London & County Banking Co., 
London & County Banking Co. v. Nixon, {1901} 2 Ch. 231. 
962. -—---.] -- Declaration on a bond, con- 

ditioned for the due performance by deft. of a 

contract to execute certain railway works, accord- 

ing to a specification. Breach: that deft. did 

not complete three tunnels according to the 

specification. Plea: by way of estoppel, that, 
before the sult, by another deed, it was declared 
that, with certain exceptions therein mentioned, 
not relating to the causes of action, deft. & pitts. 
had adjusted & mutually satisfied every other 
claim or demand which the parties then had 
against cach other, as pltfs. & deft. did by the 
deed severally admit. 
__ Replication > setting out the dced which, after 
oe the contract to execute the railway works, 

. a provision therein, for the reference to arbitra- 

Jon In case deft. should be hindered in the execu- 


eae V. SECT. 8, SUB-SECT. 1. 
59 i. General rule.}- -There ¢ } 
no estoppel arising out of a decd Ff 
respect to a right of action arising out 
of something wholly collateral to it-— 374 
OWEN vt. Bares, [1917] 959 iii 
~ . fe . 220 PS oT dD. ae tet aaa ri 
aan 7 LL. Lt. 398, 
959 ii. -}-When a recital i 

: ; : 76 ha 
deed is relicd on in wv proceeding 
collateral to the deed, or to the purpose 


La 





in 





entitled to 


for which the decd was made, it does 
not work an estoppel, but is simply 
a piece of evidence.—DONEGALL v, 
ete (1858), 9 IL Ga Ll. 


: -}-—A licensee of a patent 
cannot dispute the title of the licensor 
connection with the 
Which the licence was granted, but is 
dispute 
the licensor’s title in uny 


ESTOPPEL. 


tion of the works by pltfs. or their engineers ; & 
that pltfs. had made out an account containing 
a varicty of matters in respect of which they 
claimed compensation, a copy whereof was con- 
tained in a schedule to the deed, further recited : 
that, with the exception of the claims contained 
in the schedule, S. lo. R. Co., pltfs., & C. W., deft., 
had settled, adjusted & mutually satisfied every 
other account, claim or demand which the parties 
had against each other arising out of the contract, 
as the S. E. R. Co. & C. W. did thereby severally 
admit & acknowledge ; but the claims of C. W. 
set forth in the schedule, were disputes ; & that 
it had been agreed that the claims of C. W. in the 
schedule should be referred to the award of G. W. ; 
Witnessed ; that the parties covenanted to abide 
by the award of G. W. that the submission should 
not be defeated by the death of the parties, & 
that the costs should be in the discretion of the 
arbitrators, etc. :—Held: there was no estoppel ; 
by the true meaning of the deed the arbitrators 
were confined to the matters mentioned in the 
schedule, & the admission was made for the pur- 
pose of the reference only. 

Every deed must) be construed, according to 
that which, looking at. the document itself, appears 
to be the intention of the parties. It Is true that 
in construing a deed the ct. cannot look at colla- 
teral matters, but the intention of the deed 
appearing upon the face of it must be regarded. 
In Carpenter ve. Buller, No. Y59, ante, it was 
held that a party to an instruinent is not: estopped 
in an action by another party not founded on the 
deed & wholly collateral to it; but evidence of the 
circumstances under which such admission was 
made is receivable to show that the admission was 
inconsiderately made, & not entitled to weight as 
proof of the fact it} is used to establish. That. 
appears to me to be conclusive. The arbitration 
was a wholly collateral matter. ‘The admission, 
is evidence, & may be strong or of very little value 
according to circumstances (MARTIN, B.).-- Souri 
EASTERN Ry. Co. 7. WARTON (1861), 6 L. & N, 
520; 31 L. J. x. 515; 158 i. RR. 214. 

963. ——-.;,— A mtyee. having agreed to assign 
his security on payment of principal, interest & 
costs, made a cluim for costs to which he was not 
entitled. Assignee, on mtgee. refusing to execute 
the assignment on any other terms, by the direc- 
tion of mtgor., paid the whole sum claimed under 
protest :—Held: (1) mtgor. might recover the 
excess in an action for money had & received, not 
as money paid under duress in the strict legal 
sense of the term, but as a payment made in- 
voluntarily under undue pressure; (2) mtgor. 
was not estopped from setting up this claim by the 
recital in the assignment to which he was a party 
that the whole sum paid was due for principal, 
interest & costs; a recital, although an estoppel 
upon the parties to the deed, where the matter of 
the deed itself is in dispute, is not so in a matter 
which is collateral to the main object of the deed. 
~-FRASER v. PENDLEBURY (1861), 31 L. J. Cc. 1. 
1; 10 W. R. 101. 

Annotations :—As to (2) Refd. Brandon Hill v. Lane, [1915] 
1K... 250; #e Foster, Barnato v. Foster, (1920) 3K. u. 
306. 

nection. — AFRICAN GOLD NECOVERY 

Cu. v. Lack (1894), 1 O. Rt. 240,—S. AF. 


ce. Itelease-— Whether bar to ezecu- 
tion of judgment.)—Sci. fu. by J., 
assignee of W., ussignee of 1t., deceased, 
who had recovered judgment in Trinity 
Term, 1811, against P.; defts. belng J., 
deviseo of the heir-at-law of b., & 
the terre tenants of P.:-—Held: a 
release by the survivor to the party 
undcr whom the terre tenants claimed, 


purpose for 


the validity of 


other cou- 


Parr V. 


964, .|—ecitals in a deed do not operate 
as an estoppel against a party to the deed in an 
action not founded on the deed, but collateral to 
it.—Re SIMPSON, Ex p. MorGAN (1876), 2 Ch. D. 
ce ee J. Bey. 36; 34 L. T. 329; 24 W. RR. 


Annotations :—Refd. Brandon Hill v. Lane, [1915] 1K. B. 
250; Re Foster, Barnato v. Foster, (1920) 3 K. Be uue. 
Mentd. Sugden v. St. Leonards (No. 1) (1876), 34 L. T. 





_ 965. ——.]—-The valuation in a valued policy 
is conclusive between the parties only for the 
purpose of the contract itself & of the rights 
arising from it. Compensation paid aliwnde to 
the assured, in respect of loss not covered by a 
valued policy, cannot be recovered by an undet- 
writer who has paid as for a total loss ; since the 
loss insured against is not diminished by the 
compensation, & the assured is not estopped from 
alleging that there was an excess in value above 

the amount agreed in the policy. —BuRNaAnpD v. 

Ropocanacnt (1882), 7 App. Cas. 333; 51 

J. J. Q. B. 5485 47 1. UT. 277; 81 W. RR. 653 4 

Asp. M. L. ©. 576, If. I. 

Annotations :—Refd. British Dominions General Insce. v. 
Duder, (1915) 2 K. B. 394. Mentd. Castellain v. Preston 
(1883), 11 Q. B.D. 3803; Elgood v. Harris, [1896] 2 Q. HK. 
491; Stearns v. Village Main Reef Gold Mining Co. 
(1905), 21 T. 1. RR. 2386; The Commonwealth, (1907) I. 
216; City Tailors v. Evans (1921), 91 L. J. K. LB. 8793 
Edwards v. Motor Union Insce., [1922] 2 K. LB. 249. 
966. Sufficiency of stamp on bill.}|—In an action 

by an indorsee against the acceptor of a bill, which 

upon the face of it purported to be a foreign bill :-— 

Held: deft. was not estopped from showing, that, 

though dated abroad, the bill was in fact drawn in 

London; although it was proved that this was 

done at his express request, & that pltf., who took 

the bill for valuc, was not cognisant of the circum- 

stances.—-STEKADMAN t. DUHAMEL (1815), 1 C. B. 

Ss8; 14 L.3.C.P.270; 5L. PT. 0. 8S. 3915 135 

HK. RR. 792. 

Annotation :-—-Mentd. Cave v. Mills (1862), 6 L. T. 650. 
967. Recital of amount due for costs—-Whether 

right to taxation lost.|;—Itc Forsyrnu, No. $23, 

ante. 
968. ——- --—..]—te Goup, No. 821, arte. 


SUB-SECT. 2.-—DURATION OF THE ESTOPPEL. 


969. Estoppel created by lease.| — Kstoppels 
shall endure no longer than the lease by which 
they are created.— JAMES v. LANDON (1585), Cro. 
Liz. 386; 78 H.R. 3025 subsequent proceedings, 
sub rom. LONDON’s CASE (159]), 4 Co. Rep. 51 a. 

970. As between former devisee & devisees 
of former devisor—Effect of surrender.|—-PLEDAL’S 
CASE (1567), Cro. Eliz. 36, n.3; 78 I. R. 302. 
Annotation :-—Refd. Magrath v. Hardy (1838), 7 L. J.C. P. 


971. As between landlord & tenant- 
Demise of lessee’s own lands.|---l4. J. being seised 
of certain premises in fee, W. by indenture demised 
the said premises to the said lH. J. for 30 years, & 
i. J. died possessed. T. J., his son & heir, after 











of all suits & demands, before cxccu- 
tion bad issued, was a sufficiont release 
of the judgment; & a release in those 
torms was o good plea in bar to any 
subsequent execution of the Judgment, 
although the decd did not in terms 
release executions. --- SHIRLEY v. 
SMUIRLEY (1855), 8 Lr Jur. 127.—IR. 


PART V. SECT. 8, SUB-SECT. 3.—A. 


foro, as thir 


prenises ure 


ESTOPPEL BY DEED. 


tenant to the intgeo. 
tenancy except by estoppel, &, there- 
persons are not bound 
by the estoppel, their goods on the 

i not liable for 
for rent due to the mtgee. 
such an attornment clause creates a 
tenancy by estoppel as between the 
mtgor. & mtpee.—JELLICOK vt. Wish- 
LINGTON LOAN Co. (1885), 4 N. ZL. hk. 
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the expiry of the term, entered on the premises :— 
Held: the estoppel did not translate the freehold 
from one to the other.—LONDON v. JAMES (1584), 
1 And. 128; 123 EB. R. 390; sub nom. JAMES’ 
Cask, Moore, K. B. 181. 

972. .}—If a man accepts a 
lease for ycars by deed indented of his own land, 
the estoppel ends with the lease, & then both 
parts of the indenture belong to lessor.—-_LONDON’S 
CASE (1591), 4 Co. Rep. 54a; 76 BE. R. 1007. 

973. —— .|—HAYNE v. Mattsy, No. 994, 
08t, 

Sec, also, No. 805, ante; & No. 998, post; &, 
generally, LANDLORD & TENANT. 

974. As between mortgagor & mortgagee.]— 
DAVIES v. BusH, No. 992, post. 

975. .|—SimM v. ANGLO-AMERICAN TELE- 
GRAPH Co., ANGLO-AMERICAN TELEGRAPH Co. tv. 
SPURLING, No. 1118, post. 




















Sub-suecr. 38.-—HSTATES By ESTOPPEL. 
A. When Grantor has no Title. 


976. As between landlord & tenant.|—Ilf one 
mukes a lease for years in which he had 
nothing & afterwards purchases the lands & dies, 
if it be by deed his heir is estopped from avoiding 
it.—ANON. (1560), Moore, K. LB. 20; 72 K. R. 
412. 

Sec, generally, LANDLORD & TENANT. 

977. As between mortgagor & mortgagee.|— 
A., seised in fee of an undivided moiety of lands, 
& holding the other moicty as tenant to 8., mort- 
gages the entirety to C. Subsequently B. recovers 
his moiety in ejectment against A., & afterwards 
grants to A. a lease for fourteen years. In eject- 
ment by C. against A., the latter is estopped from 
setting up the lease from B.—DoE d. OGLE v. 
VICKERS (1836), 4 Ad. & El. 782; 6 Nev. & M. K.B. 
437; 6L.J.K.B. 2663 111 b.R. 077. 

978. ——.|— Dor d. Levy v. Horne, No. 873, 
ante. 

979. Whether arising on surrender of copy- 
holds.|—TaAybLon v. Puitirs, No. 908, ante. 

980. .]—-Devisees of contingent remainders 
in a copyhold, not being in the scisin, cannot 
make a surrender of their interest ; nor will such 
a surrender operate by estoppel against the parties 
or their heirs ——DoE d. BLACKSELL v. TOMKINS 
(1809), 11 East, 185; 103 KE. R. 975. 

Annotations :—Refd. Doc d. Bavorstock v. Rolfe (1838), 8 


Ad. & El. 650; Rider v. Wood (1855), 1 K. & J. 644; 
Randfield v. Randfield (1860), 1 Drew. & Sin. 310, 


981. .|-—A copyhold was surrendered to 
the use of husband & wife, for their natural lives 
& the life of the longer liver of them, & from & 
after the decease of the survivor of them, to the 
right heirs of the survivor for ever :—Held: the 
husband & wife took a vested estate, not only for 
their joint lives, but also for the life of the survivor, 
with a contingent remainder in fee to the survivor. 

In Vick v. Ltdwards, No. 984, post, the object 











creates no up a title subsequently acquired, at 
least when it did not appear that he 
had no title at all at the time of his 
graut.—FRASER v. SUTHERLAND, 10 
C. L. 'T. Occ. N. 17.—CAN, 

8. .}—S. conveyed to 
the deft. by deed poll of bargain & 
salu, land of which he had neither title 
nor possession, but he afterwards 


distress 
Semble : 








330.——N.Z acquired a title, which was purchased 

977 i. As between mortgagor & mort. | : es by pltf, at sheriff's sale, without notice 
gagee.J—A clause in a memorandum d. Operation of rule — Title  sub- of the prior conveyance :—Held: deft. 
of mtge. under Land ‘Transfer Act, sequently oacquired.])—Deft. was not had no estate by estoppel, & pltf., not 


1885, whereby the imtgor. attorns 


ostopped by his mere grant from setting 


claiming under, or recognising the 
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Scct. 8.—Operation of the estoppel: Sub-sect. 3, A., 
Bo& C.) 

was to pass the fee, & Lorp TaLsoT thought that 

might be done by a fine, operating by way of 

estoppel. A surrender of a copyhold cannot have 

that effect (ABBorT, C.J.).—-DOE uv. WILSON (1821), 

4B. & Ald. 303; 106 E.R. 948. 

Annotation :-—Refd. Doc d. Baverstock v. Rolfe (1838), 8 
Ad. & HE), 650. 

982. Operation of rule—Nature of grantor’s 
estate-—Reversion by estoppel in fee.|—In 1742 a 
farm was demised by the Broderers’ Co. to F. for 
JOU years, with a covenant for perpetual renewal. 
In 1827, the residue of this term had become 
vested in B., who in that year assigned it by way 
of mtge., with a proviso for redemption. On 
May 22, 1828, H. demised the same farm for 2] 
years to pltf. On Jan. 12, 1836, mtgees. & H. 
surrendered the premises to the Broderers’ Co. 
On Jan. 18, 1836, the co. demised them to LH. for 
100 years; & shortly afterwards the unexpired 
residue of that term, & all the estate & interest 
of LI. in the premises, were assigned to deft. In 
an action by pltf. against deft. on a covenant in 
the lease from H. to pltf., to keep down the rabbits 
on the farm, deft. pleaded, first, that H. did not 
demise to pltf. ; second, that the reversion on that 
lease did not vest in deft. :—Held: both these 
issues ought to be entered for pltf. ; for the lease, 
being by deed, was a good demise by way of 
estoppel, & a reversion in H. by estoppel was 
thereby created, which primd facie was a reversion 
in fee, & therefore was not surrendered to the 
Broderers’ Co., but passed from H. to deft.— 
STURGEON v. WINGFIELD (1816), 15 M. & W. 224; 
JS L. J. Bx. 21253 153 E.R. 8381. 

Annotations :-—Refd. Rowbotham vv. Wilson (1857), 27 
L. J. QB. 613) Donen v. Batt (1858), 4 Jur. N.S, 835; 
Cuthbertson tv. Irving (1859), 4 H. & N. 742: Hickman tv. 
Machin (1859), 28 L. J. Ex. 310: Heath v. Crealock 
(1874), 10 Ch. App. 22, 

Sec, generally, LANDLORD & TENANT. 

983. Whether court of equity will assist 
party claiming by estoppel.} —BEeNsLry v. BuRDON, 
No. 750, ante. 

As between lessor & lessee.])—See LAND- 

LORD & TENANT. 

984. Against whom—Trustees with power 
of sale—Though inheritance in abeyance.|]— 
Lands are devised to A. & B. & the heirs of the 
survivor in trust to sell; though the inheritance 
bein abeyance, yet the trustees by a fine may make 
a good tithe by estoppel.—Vick v. EDWARDS 
(1735), 3. P. Wms. 372; 2 Iq. Cas. 

a a 107, 1. €. 

Aniotations :-—Consd. Doe d. : 
B. & CL 497 ; sree Cisne cine (1429), 10 BAC, 
15). Refd. Boe v. Wilson (821), 4B. & Ald. 303; Parker 
t. Carter (1845), 4 Hare, 400; Hodkinson v. Quinn (1860), 
eter & H. 303, Mentd. Quarm v. Quarm, (1&92] I 

.B, I. 
govee's titie 4 gee disputing mort- 
isin late: Gieages epee rar sae ae cer- 
release. The release re ited thi ey 
or equitably entit] :d io ee eee 
ie fhe teieie ae ie premises conveyed ; 
ae ss s enanted, that he was lawfully 

C erl., wu , : , i 
privy in state with strut setting 

Ip the legul title which 8. had acquired 


since the conveyance to left.— DF 
v. Wernone (4855), 3 All. iG oa 











Martyn (1828), 8 





dumise, release, convey, & for ever 
quit claim ” to L., his heirs & ussigns, 
all his estate in the land. 
B. sold & conveyed the land to M. . 

Held: the deed from M. to L. did not 


LSTOPPEL. 


or equitably seised in his demesne of & in, & other- 

wise well entitled to the same. ‘The legal estate 

was subsequently conveyed to A., & he afterwards 
for a valuable consideration conveyed the same to 

C. Upon ejectment brought by B. against C. :— 

Held: (1) there being in the release no certain & 

precise averment of any seisin in A., but only a 

recital & covenant that he was legally or equitably 

entitled, C. was not thereby estopped from setting 
up the legal estate acquired by him, after the 
execution of the release; (2) the release did not 
operate as an estoppel by virtue of the words, 
‘“vranted, bargained, sold, aliened, remised, 
released,’’ etc. because the release passed nothing 
but what the releasor had at the time, & A. had 
not the legal title in the premises at the time of the 
release ; (3) this case did not fall within the rule, 
that a mtgor. cannot dispute the title of his mtgce., 
because C. claimed as a purchaser for a valuable 
consideration without notice, a legal interest which 

was not in A. at the time of the mntge. to B., A. 

having then only an equitable interest, which 

passed to B. whose title as to that was not disputed. 

(£) There are many authorities that show that 
an estoppel may be by any indenture or decd 
poll (LORD TENTERDEN, C.J.). 

(5) ltisarule that an estoppel should be certain 
to every intent, & therefore if the thing be not pre- 
cisely & directly alleged or be mere matter of 
supposal, it shall not be an estoppel (LORD TENTER- 
DEN, ©.J.).—Ricur d. JErrERys wv. BUCKNELL 
(18381), 2 B. & Ad. 278; 91. J. O. 8S. K. B. 804 ; 
109 BE. R. 1146. 

Annotations :-—1s to (1) Consd. Monypenny v». Monypenny 
(1861), 9 H. L. Cas. 114. Apld. Heath v. Crealock (1874), 
10 Ch. App. 22. Consd. Ouward Bldg. Soc. v. Smithson, 
{t893] 1 Ch. 1. Refd. General Finance, Mortgage, & 
Discount Co. v. Liberator Permanent. Benelt Bldg. Soc. 
(1878), 10 Ch. D. 15. As to (2) Reftd. Doe ad. Downe v. 
Thompson, Downe v. Thompson (1847), 9 Q. 1. 1087 ; 
Crofts vr. Middleton (1856), 25 L. J. Ch. 513. As to (3) 
Refd. Pitt x. Williams (1836), 4 Ad. & El. 885, 48 to (5) 
Refd. Crofts v. Middleton (1856), 25 L. J. Ch. 513; Onward 
Bldg. Soc. vr. Smithson, (1893) 1 Ch. 1; Poulton rv. Moore 
(1913), 83 L. J. K. B. 875, 

See, generally, MORTGAGE, 

986. —-—- Whether third parties.|-— 
Where a person having no title purports to let 
land to a tenant, though the tenant is estopped 
from denying landlord’s title, yet third partics are 
not cstopped, & if a third party’s guods are 
distrained, he may sue the nominal landlord for 
conversion. --TADMAN vt. LLENMAN, [1803] 2 Q. 1. 
168; 5745.9. 664; 9T. E.R. 50U 3 5 R470, 

See, gencrally, Sect. 6, ante. 

987. —-— Where title subsequently acquired 
by possession.]|—-Where grantor, who has no title, 
purports by deed to convey a piece of land to A. 
for life with remainders over & A. enters upon the 
land under the deed, & afterwards acquires a good 
title by possession against the true owner, A. & 
his privies are respectively cstopped as against 
the remaindermen from disputing the validity of 
the decd.~—DALTON v. FITZGERALD, [1807] 2 Ch. 
86; 66 L. J. Ch. 604; 76 L. T. 700; 45 WL. R, 
685 ; 13 T. L. ht. 456; 41 Sol. Jo. 560, C. A. 
Annolations :-—Consd. te Anderson, Vegler vv. Cillatt, 

, a Fe) Ch 70. Refd. Ze Coole, Coole v. Flight, [1920] 

» JOD, 








never paid anything for the land, never 
wont into possession, never claimed 
to be owner of it or paid the taxes, && 
from the first ropudiated the gift.— 
CASNSELMAN 0, CASSELMAN (1885), 0 


Subsoyuce! 


. ——-}--M. made a volun operate by esto 
: 4 é - ppel to vost the estate QO. Kh. 442.—CAN. 
be ieee a lund to lL. At in the land subsequently acquired Bone df oa party, who 
: ho title to the from i. in L., for there was nu recital has not any futerest in an estute, 


land, it having been 
for taxcs & Gonveral Gee sie 
There were 7 cit, 
or covenants for title in hic cual es 
L., & by it M. did * assigu, transfer, 


or covenants for title, it did mot pur- 
wy port to grant any estate in the land, 
but merely to assign or release kK 
quit claim to L., M. 
& it never had any 


enters into a contract respecting It, 
& subsoquontly aoquires an interest, 
that Interest will be bound by the 
contract.—-JONES Uv. KKARNKY (1841), 


’s interost therein, 
41. kg. 0.743 1 Dr & War. 134.—I 


operation, for j,. 


Part V.—EstorpreL py DExEp. 


B. When an Interest passes. 


$88. General rule.|—When a deed enures by 
passing an interest, it shall not be taken by way 
of estoppcl.—TRePoRT’s Case (1594), 6 Co. Rep. 
re era K. ee 274. ; 

nnotations :-—Retd. Irie 9. Was ‘ 

Ul. 1132 Wood o. Day (Sipe Moos, CoE Sea 

Pluck v. Digges (1831), 5 Bli, N.S. 31; Delaney v. Fox 

(1857), 2 C. B. N.S. 768. Mentd. Baker v. Hacking 

(1635), Cro. Car. 405; Poole v. Haskey (1663), O. Bridge. 

364; Baddeley v. Leppingwelt (1764), Wilm. 228; Doe d. 

Cauinpbell v. Hamilton (1849), 13 Q. B. 977. 

989. -|-~Cookres v. BELLAMY (1664), 1 
Sid. 187; 82 1. R. 1048. 

Annotations :-—Mentd. George & Norman (1731), 2 Barn. 
K. B. 513) Franklyn v. Reeve (1735), 2 Stra. 1023; 
Pemberton v. Chapman (1858), FE. B. & kk. 1056. 

990. -|—A lessee for years covenanted to 
pay the rent to lessor, his heirs & assigns, & also 
to deliver up possession of the demised premises 
at the expiration of the term, to lessor, his heirs 
& assigns. In an action of ejectment brought by 
devisee of lessor against assignee of lessee, after 
the expiration of the term, to recover possession 
of the premises :—dHeld : assignee was not estopped 
by such covenant from showing that lessor was 
only tenant for life of the premises demised. 

Where an interest passes there is no estoppel 
(PARKKE, B.).——Dok d. STRODE v. SEATON (1835), 
2Cr.M. & R. 7283 Tyr. & Gr. 193 1 Gale, 308 ; 
5 L. J. Ex. 73; 150 Ie. RR. 308. 

Annotations :—-Retd. Weeks v. Birch (1893), 69 L. T. 759. 
Mentd. Larrs v. Jackson (1842), 1 Y. & C. Ch. Cas. 585. 
As between landlord & tenant.!—wSec 

LANDLORD & ‘TENANT. 

See, gencrally, LANDLORD & TENANT. 


991. Whether interest passes—-Lease of rever- 
sion without attornment.|—Foort v. BERKLEY, 
No. 769, ante. 

992. ——— Mortgage by life tenants by lease, 
release & fine—-Whether mortgagee gets fee.|— 
By settlement of Feb. 1803, W. E., on the mar- 
riage of his daughter, conveyed hereditaments to 
trustees, their heirs, ete., to the use of himself, 
until the marriage ; & then to the use of the hus- 
band for life; remainder to the trustees, to 
preserve, etc.; remainder to the wife for life ; 
remainder to the trustees, to preserve, etc. ; 
remainder to certain uses in favour of the child, 
or children of the marriage; remainder to the 
survivor of the husband & wife, & the heirs & 
assigns of such survivor for ever. By lease & 
release, of Nov. 1810, reciting that there was no 
issue, & that J. L. B. had Jent the husband £6,000, 
for which he had given his bond in the penal sum 

















of £12,000; the husband & wife, for better 
PART V. SECT. 8, SUB-SECT. 3.—B. — estopped 


h. Where interest passes.) -- Vaand 


had been granted to pltf.'s wife, & at large; but, 


by the second mitge., deft. 
Was estopped by the tirst, & an estoppel 
against an estoppel sets the matter 
semble, 
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security, granted the premises to J. L.. B. in fee ; 
but subject, & without prejudice, to the uses, etc., 
by the settlement limited to the child or children 
of the marriage, & which, on the decease of the 
survivor of them, should be subsisting ; & subject 
to a proviso for redemption, & re-conveyance ; & 
it was by the indenture covenanted by mtgors. to 
levy a fine come ceo, etc., of the premises, to enure 
to the use of the mtgee., his heirs, & assigns, 
during the lives of the mtgors., & the life of the 
survivor; remainder to the uses, estates, or 
interests, etc., limited by the settlement in 
favour of the children, etc., to the end that all, 
& every such uses, etc., might be corroborated, 
strengthened & confirmed; & when the same 
should determine, to the use of mtgee., his heirs, 
& assigns, for ever, subject to the proviso for 
redemption. A fine come ceo was accordingly 
levied. Mtge. having been paid off after the time 
prelixed ; by lease & release, of Dec. 1812, mtgee. 
reconveyed the premises to the trustees, their 
heirs, etc., to hold to the uses of the original 
settlement. It was afterwards thought that the 
fine destroyed the contingent remainder in fee 
to the survivor of the husband & wife, & divested 
the resulting reversion in fee to W. E., settlor, & 
that neither interest was restored by the re-con- 
veyance, but that a tortious contingent remainder 
in fee was thereby limited to the survivor, & a 
tortious reversion in fee resulted to mitgee., or 
became vested in the trustees: & to remedy the 
apprehended mischicf, amongst other purposes, 
other conveyances, which were only prepared, or 
partly executed, & proceedings were resorted to : 
—Held: the fine, & the deed to lead its uses, were 
to be taken tovether as one & the same assurance 3 
&, therefore, the legal operation of the tine, alone, 
was controlled & limited by the lawful intention 
of the conusors apparent on the face of the deed, 
viz., merely to give a charge by way of security 
to mtgee. on their own interests, which the lease 
& release would have done without the fine, if a 
married Woman had not been a necessary party ; 
& the interest of the mtgee. in the fee depended on 
the estoppel, & was brought to an end by the re- 
conveyance.-—DaAvies cv. Busi (1825), M'Cle. & 
Yo. 58; 148 H.R. 32. 
Annotations :-—-Refd. Doe d. Brune we Martyn (1828), 8 
B.& C.497. Mentd. Alexander v. Mills (1870), G6 Ch. App. 
126, n. 


C. Interest when it accrues feeds the Estoppel. 


993. General rule.|--WEALE v. LOWER, No. 891, 
ante. 


nominee of the Crown, before the issuing 
of letters patent, conveys in foo to one 
person, vither by indenture or deed 
poll, & he afterwards obtains tho 


the redemise 


during her lifetime he had allowed deft. 
te occupy. She afterwards died with- 
out having had children, &  pltt. 
brought cjectment :—Neld : he could 
not recover, for deft. was not estopped 
from showing that pltf.’s tithe had 
expired.--ROBERTSON v. BANNERMAN 
(1859), 17 U. CG. R. 508,.--CAN. 

k. -———-.) —Deft., being lessee for 
yoars, With @ right to purchase the 
foo, in £859 mortgaged to 8. for £73, 
payable in fuur voars, with a proviso 
that until default deft. should hold 
Possession. In L8OL he made another 
Intge. of the same premises to pitf. 
in fee for £118, payable in six yeurs, 
with a similar proviso. In 1865 the 
first mtge. was assigned by 3. to pllf. ; 
& on ojectincnt brought by bim upon 
it, deft. set up the proviso in the second 
mtgée., on which there had been no 
default :—ITleld : pltf. was not estopped, 
for the second mtge. might take offect 
by passing an interest; & if pltf. was 


in w» Mtge. cannot operate, by estuppel 
or otherwise, to grant a greater estate 
than the totgor. conveyed, out of 
which it was carved, & here he had no 
such title as he professed to pass.— 
JAMES ¢. MCGIBNEY (1864), 24 U.C. R. 

l. -—~-.] — Where deft., claiming 
to be the owner of certain land, pro- 
cured pité.'s tenant to attorn to him & 
thereby claimed tho  possessiog :— 
Held: pltf. was entitled to recover by 
rouson of deft. having thus obtained 
possession from pitfi..s tonant; but 
this was not to estop deft. from dis- 
puting pltf.’s tithe & slowing title 
in himself in any auction be night 
bring to recover pessession.-—MUL- 
HOLLAND vt, HARMAN (L884), 6 O. KR, 
546.—CAN. 


PART V. SECT. 8, SUB-SECT. 3.—C. 
993 i. General rule.}] — Where a 





patent to himself, & then conveys to 
another, who again conveys to the 
patentce of the Ceown, & his assigns, 
as privies in estate, are ostopped by 
the frst conveyance, & the patont feeds 
the estoppel & makes it a vested 
interest & estate.— Dor d. HENNESY 
v. MYERS (1832), 2 O. S. 458.—CAN. 


993 ii. -}~To an action for 
breach of covenant for title in a mtge. 
to pitfs., executed by T., defts.’ grantee, 
K., one of the defts., pleaded that T. 
did not, after the making of that deed, 
convey the lands to pltfs. The deed 
from defts. to T. was dated Juue 22, 
1855, & the mtge. from ‘I’. to pltf. 
wus dated Apr. 10, 1855. Both were 
registered on July, 28, 1855; the deed 
first. lt appeared tbat there wero 
two mtges. from T. to pltfs. on another 
lot, when this mtge. was made, & 
instead of which it was given. Aftor 
executing this mtge., I. found that 
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Sect. 8---Operation of the esioppel: Sub-sect, 3, C.) 


994. ———.]—- (1) A. asserting that he had a right 
to a patent machine, covenanted with B. that 
he should use it in a particular manner, in con- 
sidcration of which LB. covenanted that he would 
not use any other; in an action by A. on the 
covenant, B. is not estopped by the covenant from 
pleading in bar to the action that the invention 
was not new, or that the patentee was not the 
inventor; but he may thus show that the patent 
was void. 

(2) The doctrine of estoppel is not applicable 
here. Where indeed an heir apparent, having 
only the hope of succession, conveys during the 
life of his ancestor an estate, which afterwards 
descends upon him, although nothing passes at 
that time, vet when the inheritance descends 
upon him, he is estopped to say that he had no 
interest at the time of the grant: there an estoppel 
is founded on law, conscience, & justice: But 
what is the case here? Who is estopped 2? The 
person supposed to be estopped is the very person 
who has been cheated & imposed upon (LORD 
KENYON, C.J.). . 

(3) Neither does this case resemble the case of 
landlord & tenant; for the tenant is not at all 
events estopped to deny the landlord's title ; the 
estoppel only exists during the continuance of his 
occupation (LORD KENYON, (.J.).—HAYNE v. 
MALTBY (1789), 3 Term Rep. 438; Dav. Pat. Cas. 
156; 100 E. R. 665. 

Annotations :-—.1s te (1) Distd. Bowman v. Taylor (1831), 2 
Ad. & El. 27s.) Expld. Neilson v. Fothergill & Thompson 
(1841), 1 Web. Pat. Cas. 2x7. Consd. Nickels rv. Ross 
(1849), 8 C. B. 679. Refd. Hills vr. Laming (1853), 9 Exch. 
206; Smith rv. Seott (1859), 6C. BL N.S. 771. 

995. ~-—Where husband & wife granted 
to trustees an estate, of which the wife's father 
was scised in fee-simple, & afterwards, in the life 
of the father, they levied a fine of the lands to the 
uses of the settlement, & the father afterwards 
died, leaving the wife one of the co-heiresses :— 
Held: her moiety of the estate became subject to 
the uses of that settlement, by reason of the fine, 
as an estoppel against the husband & wife & all 
persons claiming title under them.—IHEbLps tv. 








in their datge. to 


ESTOPPEL. 


HEREFORD (1819), 2 B. & Ald. 242; 

355. 

Annotations :-~Refd. Doe d. Brune vr. Martyn (1828), 7 
L.J.0.8. K. B.60; Right d. Jefferys ¢. Bucknell (183)), 
2B. & Ad. 27%. 

996. -----.|—If a person had conveyed a 
defective title, & he afterwards acquires a good 
title, this ct. will make that good title available 
to make the conveyance effectual (SHADWELL, 
V.-C.).— NOEL v. BEWLEY (1829), 38 Sim. 103; 57 
KE. R. 938. 

Annotations :-—-Expld. Smith v. Osborne (1857), 6 H. Ls. Cas. 
375. Apld. Re Hotfe’s Mstate Act, 1885 (1900), 82 L. ‘FP. 
0563;  dte Bridgwater’s) Setthmt., Partridge ov. Ward, 
[1910] 2 Ch. 342. Consd. 2te Harper's Settlmt., Williams 
vr. Harper, [1919] 1 Ch. 270.) Refd. Gresham Life Assco. 
Soc. v. Crowther (1914), LLL lL. T. 887. 

997. .|—A fine passed by a person who has 
a contingent remainder in fee, effectually passes 
his interest; because, although, until the con- 
tingency happen, it operates by estoppel only, 
yet, when the contingency has happened, it then 
operates upon the estate, as if the fine had passed 
after the happening of the contingency.--Dor d. 
CHRISTMAS 2? OLIVER (1829), 10 B. & C. S13 5 
Man. & Ry. kK. B. 202; 8 L. J. O.S. K. B. 137 
109 E. R. 418. 

Annotations :-—Consd, Poulton v. Moore, [1915] 1K. R. 400, 
Refd. Doe d. Thomas v. Jones (1831), 1 Tyr. 5065 Right d. 
Jeflerys vt. Bueknell (2831), 2B. & Ad. 2783) Parker v. 
Carter (1845), 4 Hare, 400.) Mentd. Cole v. Sewell (1848), 
2H. LL. Cas. 1863 Freeman v. Cooke (1848), 2 lexch. 654 ; 
Cornish rv. Abington (1859), 28 L. J. Ex. 262: Hobbs r. 
Henning (1865), 17 CC. B. N.S. 79135 Godard v. Gray 
(1870), L. R26 Q, BL 1395 Meyer v. Ralli (1876), 1 C. Pe 1). 
308; Carlton vr. Boweock (1884), 41 L. TT. 650; Fe 
Henderson, Nouvion v. Freeman (1887), 37 Ch. J), 244. 
998. ---—.)— Particulars of sale described the 

property as ‘Ca shop & a dwelling-house, with 

rooms & offices over, for many years occupied by 

a tenant under a 21 years’ lease, nine of which 

will be unexpired at: Lady-day, 1848, at a rent of 

£48, & held by lease for a term of 64 years, at a 

ground rent of £8 8s.’ By the abstract delivered, 

it appeared that A., by indenture of Sept. 30, 

1817, demiscd the premises to B. for 89 years less 

21 days from Michaelmas, 1817, with various 

covenants to be performed by ., his heirs, ete. 5 

that IK., on Mar. 25, 1820, mortgaged the premises 


106 kK. R. 





dcft., of the interest taken ty the purchaser 


w decd from defts. to hin was necessary 
(oO give the legal tithe, & he got the | 
deed in question. The two mitges. were | 
not discharged until Aug. 16, 1855. 
Held: assuming the decd of Apr. 10, 
1855, to have been a completed 
instrument from its date, the usual 
covenant contained in it that the 
grantor Was peised in fee at the date 
of the deed created an cstoppel, & 
the estoppel was fed by the estate T. 
acquired by decd of June 22, 1885.— 
Trust & Loan Co. or Urpgr CANADA 
v RUTTAN (1877), 1 S.C. Bh. 564.— CAN. 
993 iii. J) M., in building a 
house, by mistake built part of it 
on the land of the adjoining owner 1, 
On discovering this he applicd to B. 
With a view of purchasing a portion 
of B.’s lot, & B. on July 29, 8x0, 
wrote, “J hereby offer “to sell you 
29 feet frontage for the sum of 8950 
ty be paid six Months from this date 
olherwisc this offer to be null,’? & kh. 
accepted such offer at the foot in the 
wor B “TY hereby accept the above 
offer.””” M. seven days alter registered 
a plan as No. 327, ulleged to be of bis 
OWn property, but which included the 
25 feet as part of lot M., & the next 
day executed a mitge. on lot M. with a 
description, which inchided the twenty- 
live feet, «x Which was assigned to 
a. Cale Atew waltl 4 o 
to McM. was not ucted on within the 
s1X months limited, & LB. afterwards 
in Jan. 1883, sold & conveyed the 
#5 fect to M. The UO. S$. Co. subse- 
quently sold under the power of gale 








W. having 
colnpleted the purchase within six 
months :- #leld : no interest in the 25 
feet pussed to the O. 8S. Co. under M.’s 
mtge., & the subsequent conveyance to 
him ** fed the estoppel ' created by his 
prior mtge. to the extent only of M.'s 
interest, which was that of ownerof the 
equity of redemption, or owner of the 
20 feet.-— Nevirr tv. MCMURRAY (1886), 
iA. it. 126.—CAN., 


993 iv. oJ—PHE. agreed to sell a 
parcel of land, one-half of the purchuse- 
money to be puid in cash & the other 
half to be secured by a mtge. thereon. 
A deed & intge. were prepared & 
executed, the cash payment made, 
& the deed delivercd to the purchaser, 
the mitge. being delivered to the 
vendor’s agent to be registered. The 
purchaser had obtained ow Joan of the 
cash payment from deft. upon the 
security of a first mtge. to be given 





upon the Jand in question, & this 
mtge. was prepared, executed 
delivered before the execution wz 


delivery of the deed & was registered 
before the decd to the purchaser & 
before the mtge. to pltf. Upon 
receiving the deed the purchaser 
handed it to deft.’s agent, who then 
registered it, pltfs imtge. having in 
the meantime been also registered. 
Pitf, & deft. acted in good faith, & 
each without knowledge or notice 
of the other's mtge.:—Held:  deft.'s 
mlge. was valid only by estoppel, & 
was fed by estoppel to the extent only 


under the deed; that interest was 
subject to the right of pltf. to have 
aw legal mtge. for the balance of pur- 
chase money, & pltf.’s mtge. was 
therefore entitled to privrity.-- 
McMILLAN vt. MUNRO (1808), ZO A. Ri. 
288.—CAN. 


993 v. ——-.}—Where a nomince of 
the Crown, before patent is granted, 
conveys his interest to another, & 
ufter the decease of such nominee 
w patent is granted to his personal 
representatives as such, they are 
estopped by the covenants contained 
in the deed of deceased from denying 
that hoe was the owner of the lands at 
the date of the deed, & the legal estate 
conveyed by the Crown to such 
representatives feeds the estoppel in 
favour of his grantee. —BERAKD 
BRUNKEAU (1915), 8 W. W. 2. 6309; 
Man. L. LR. 400.-—CAN, 


993 vi. ——--- .]— If a person being solo 
next of kin, is in possession of a chattel 
term without letters of administration 
having been obtained & there are 
no debts due by deceased, or anything 
to prevent such next of kin from using 
the term as his own, being tho sole 
beneficial owner, he can sell the term 5 
if the purchaser goes into possession 
under the contract of sale, the vendor 
cannot afterwards, cither by obtaining 
a grant of administration, or in any 
other way, disailirm his own act, 
& annul the contruct.---HAMILL v, 
Munrruy (1883), 12 L. lt, lr. 400.—IR. 


v. 
20 


Parr V.—-Esrorre, py DEeEp. 


for the residue of the term, to secure £487 
interest to C.; & that, by indenture of Apr. 9) B 
demised the premises to D. for 21 years less eight 
days, at the rent of £48, with covenants of the 
part of D., similar to those of B. in the indenture 
of Sept. 1817. 

Mtgees. were willing to execute any conveyance 
that might be requisite for the purpose of making 
a good title to the purchaser :—Held: (1) B. was 
in a situation to make a good title to the premises 
sold, the lease to D., though originally a lease by 
estoppel, being convertible into a lease in interest, 
by the concurrence of mtgees. 

(2) The general understanding appears to be, 
that ‘‘ An indenture of lease, or a fine sur concessit, 
for years, will be an estoppel only during the term. 
It first operates by way of estoppel, & finally 
when grantor obtains an ownership, it attaches on 
the seisin & creates an interest, or produces the 
relation of landlord & tenant; & there is a term 
commencing by estoppel, but for all purposes it 
becomes an estate or interest. It binds the estate 
of lessor, etc., & therefore continues in force against 
lessor, his heirs, etc. It also binds the assigns 
of lessor & of lessee (TINDAL, C.J.).—WEBB v. 
AUSTIN (1844), 7 Man. & G. 701; 8 Scott, N. R. 
419; 13L. J.C. P. 203; 8 L.T.O.S. 2823; 185 
Hi. R. 282. 


Annotations :--As to (1) Refd. Weld v. Baxter (1856), 11 
Exch. 816: Cuthbertson wv. Irving (1859), 4 H. & N. 742. 
Generally, Mentd. Hickman vt. Machin (1859), 28 L. J. Ex. 


310. 

999. |—Petition by six petitioners for dis- 
tribution of a fund in ct. A., one of the petitioners, 
being at that time only entitled to one-ninth, 
purported to assign one-sixth share of the fund 
to B. A. subsequently acquired the remaining 
one-cighteenth. The petitioners asked for pay- 
ment of one-ninth of A.’s shares to resps.. B. & 
his intgees., & the remainder of the share to A. 
Resps. claimed the whole of the share :—Held : 
the ct. had jurisdiction to decide the question 





raised, on petition, & would be reluctant to put. 


the parties to the expense of an action: & though 

the assignment was of a defective title, yet as 

assignor afterwards acquired a good title to the 
whole share, resps. were entitled to the whole of 

A.’s one-sixth share.—-ARe HOFFE’S HsSTaATeE ACT, 

1885 (1900), 82 L. T. 556; 48 W. RR. 507; 44 

Sol. Jo. d8-4. 

Annotations :-—Apld. Re Bridgewater's Setthnt., Partridge 
v. Ward, [1910] 2 Ch. 342. Expld. #?e Harper's Settlmt., 
Williams v. Harper, [1919] 1 Ch. 270. efd. Gresham 
Life Assee, Soc, v. Crowther (1914), 211 L. T. 887. 

1000. .|—If assignor with a defective title 
purports & intends to assign property for value, 
any interest subsequently acquired by him in that 
property is available in equity to make the assign- 
ment effectual, even though the defect in title is 
apparent on the face of the assignment.—fe 
BripdGwaAtTER’s SETTLEMENT, PARTRIDGE v. WARD, 
[1910] 2 Ch. 342 5 79 1. J. Ch. 746; 108 L. T. 421. 
Annotations :—Apld. Greshain Life Assce. Soc. v. Crowther 


(1914), 111 L. T. 887. Expld. Ae Harper’s settlnit., 
Williams v. Harper, [1919] 1 Ch. 270. 














1001. |—PouLron vv. Moorr, No. 799, 
ante. 
1002. .]}—-Where a mtgor. makes false re- 


presentations as to existing facts relying on which 
a mtgee. lends him money, those who claim 
through the mtgor. for value, but with notice of 
the representations, are estopped from denying 
the truth of the representations & must if possible 
make them good.—-GRESHAM LIFE ASSURANCE 
Socirty v«. CrowTrHER, [1915] 1 Ch. 214; St 
L. J. Ch. 312; 111 L. T. 887; 59 Sol. Jo. 103, C. A. 

1003. .|—A marriage settlement made in 
1861 gave the husband & wife, or survivor, power 
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to appoint the settled funds among the children 

of the marriage. In 1904 one of the daughters, 

on her marriage, executed a scttlement which 
contained a recital that, under the settlement of 

1864, & a deed poll executed by her parents, she 

was entitled in reversion expectant upon the death 

of the survivor of her parents, both then living, 
to one-third part of £6,000 of the trust funds of 
the settlement of 1864, & witnessed that the 
daughter assigned to the trustees ‘all that the 
third part or share ’’ to which she was entitled in 
reversion expectant as aforesaid. The mother 
survived the father & dicd in 1917, having by her 
wil, made in 1916, appointed £2,000, part of the 
funds settled in 1864, to the daughter. There was 
no evidence of any other appointment by deed 
poll or otherwise :—--Held: the appointed sum of 
£2,000 was caught by & subject to the scttlement 
of 1904.—Re LIARPER’S SETTLEMENT, WILLIAMS 

v. HARPER, [1919] 1 Ch. 270; 88 L. J. Ch. 245 ; 

120 L. T. 439. 

Application to landlord & tenant.]—Sec 

LANDLORD & TENANT. 

1004. Interest uncertain at time of grant— 
Subsequent accrual by survivorship.}—Vick v. 
Hpwarps, No. 984, ante. 

1005. Copyhold subsequently acquired by descent 
——Death of grantor before conveyance perfected.| 
—Semble: one erroneously believing himself en- 
titled to a copyhold was admitted, & sold it: it 
afterwards descended to him; he died without 
perfecting the conveyance; this is a personal 
equity, & does not bind his heir.-—-Morse v. 
FAULKNER (1792), 3 Swan. $29; 1 Anst. 113 36 
Ie. R. 936. 

Annotations :—Consd. West v. Berney (1819), 1 Muss. & M. 
431; Lyde tv Mynn (1833), £ My. & EK. 683. Mentd. 
Right d. Taylor r. Bunks (1832), 3 KB. & Ad. 6643 Doe d. 
Perry v. Wilson (1836), 5 Ad. & El 321; l0. 0. Dullingham 
(1838), 8 Ad. & EL 838. 

1006. Estate accruing under different title.|— 
(1) If a man contracts to convey, to mtge., or to 
settle an estate, & he has not at the time of his 
contract a titie to the estate, but afterwards 
acquires such a title as enables to perform his 
contract, Le is bound to do so. But a covenant 
to settle land which the covenantor should suc- 
ceed to under a will, does not bind him to settle 
whatever interest he might derive aliunude in the 
same land. 

(2) Ina marriage settlement there was a recital 
that A., a party thereto, had a contingent re- 
mainder in land under a will, & he covenanted 
when the remainder became vested in him in 
possession to convey the land to the uses of the 
settlement. «A. was not in fact so entitled, but 
was entitled as expectant heir in tail. The tenant 
in tail in possession barred the entail & afterwards 
devised the land to A. :—Held: not having taken 
the land under the will, but aliunde, A. was not 
bound by his covenant to settle it; A. was not 
estopped by the recital from saying that he had 
not a contingent interest under the will.—S mira 
vv. OSBORNE (1857), 6 Li. L. Cas. 375 3 30 L. T. O.S. 
57; 3 Jur. N.S. 1181; 6 W. R. 21; 10 E.R. 
1340, 1. L. 

Annotations :—As to (1) Consd. Ie Harper’s Settlmt., 
Williams v. Harper, [1919] 1 Ch. 270. Refd. Ford vx, 
Tynte (1865), 34 1. J. Ch. 452. Generaliy, Mentd. Re 
Keep’s AVI (1803), 32 Beav. 122; Hurry v. Morgan 
(1866), L. R. 3 Kq. 152; Brown v. Rainsford (1867), 16 
W. 1.198; Ie Arnold’s Trusts (1870), L. R. 10 Mg. 252; 
Waite v. Littlewood (1872), 38 Ch. App. 70; Re Johnson, 
Hickman v. Williamson (1884), 53 L. J. Ch. 1116; 
Askew v. Askow (1888), 57 L. J. Ch. 629; Re Bowman, 
Re Lay, Whytehead v. Boulton (1889), 41 Ch. D. 545; 
Powell v. Hellicar, [1919] 1 Ch. 138. 

1007. Where original title fictitious—Priority as 
against purchaser for value without notice.}-—In 
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, 8.— Operation of the estoppel: Sub-sect. 3, C.; 
sub-sect. 4. Sect. ¥. Part VI. Sect. 1.] 
May & Sept. 1873, mtges. in fee of property in 
S. were transferred to D. 5 D. sub-mortgaged the 
property to L.: 1. sold it to Il. in trust for M. ; 
TH. conveyed it to M. in trust for D. PD. then 
prepared fictitious leases of the property, all 

dated Mar. 8 1870. By one of these, J. 

purported to demise the property to T.; 1. 
mortgaged it to K. By another of these, 'T. 
purported toa demise the property to M. M. 
mortgaged it to Q., who assigned it to P. M., & D. 
subsequently procured a loan from McS. & Co. 
on a deposit of the genuine deeds :—Held: Mcs. 
& Co., being purchasers for value without notice, 
their mtee. ranked first on the estate ; the sham 
mtges. to K. & BP. did not attach themselves so as 
to make a burden on the estate, when TD). subse- 
quently acquired the absolute beneficial interest 
in it.- -KEATE v. PoILLIPS (1881), 18 Ch. D. 560 ; 
50 1. J. Ch. 664; 44 L. T. 731; 29 W. R. 710. 

1008. Application to interests in tland.|—JIn 
1770 a private Act of Parliament was passed to 
provide for the allotment of commons & common- 
able Jands, etc. These lands were described as 
having mines under the surface. Comrs. were 
appointed to allot. having due regard to the 
mines, according to the rights of the various 
persons interested in the lands, somne of which 
were divided into small parcels. The comrs., by 
their award. allotted the lands, so that some of 
the mines allotted to A. were situated under por- 
tions of the land allotted to B. The persons 
interested executed this award, which, reciting 
that this mode of allotinent had been necessary, 
contained a clause, declaring that the proprictors 
agreed with each other, & their heirs, that the 
lands so allotted should be lawfully held & en- 
joyed by the allotteces without molestation, & with- 
out any mine owner being subject to any action for 
damages on account of working & getting the mines, 
or by reason that the lands might be ** rendered 
uneven & less commodious to the occupiers thereof, 
or by sinking in hollows, & being otherwise de- 
faced & injured where such mines shall be worked 
... the several proprietors having agreed with 
each other, & being willing & desirous to accept 
their respective allotments in their several situa- 
tions hereinbefore declared, subject to any in- 
convenience or incumbrance which may arise 
from the cause aforesaid.’ The mines were 
worked by A., his assignee, & the surface of the 
land thereby, but without negligence, injured :— 
Held: whatever is the general right in the surface 
to support, this clause in the award operated as a 
grant of a right to disturb the surface of the land, 
& L., therefore, could not maintain an action for 
damages on that account. 

If the comrs. had no power to award the surface 
to one person & the minerals to another, it would 
follow that the award was totally void; but B. 
would still be bound by the deed which he executed, 
which would operate as a grant of the right to 
win the coals in such a manner as mnight injure 
the superjacent land. He would not be estopped 
from saying that he was not at the time the owner 
of the surface, because his defect of title appeared 
upon the same instrument, & so the estoppel 
would be avoided, & he would be in the same 
situation as if, without any legal right but at the 
same time fully believing that he had it, he had 
executed to another person, a grant of a right to 
get the minerals under a particular close, & so tu 
disturb the soil of that close, & had afterwards 
acquired the legal title to that close. This 





ESTOPPEL. 


acquisition would operate by feeding the estoppel 

(LORD WENSLEYDALE).—ROWBOTHAM v. WILSON 

(1860), 8 ll. L. Cas. 348; 30 L. J. Q. B. 495 2 

L. T. 6423; 24 J. P. 579; 6 Jur. N.S. 965; 11 

K. R. 468, H. L. 3 affg. (1857), § BE. & B. 123, 

Ex. Ch. 

Annotations :-—Consd. Shafto v. Johnson (1863), 8 B. & S. 
252, u.3; Buceleuch v. Wakefield (1870), lL. R. 4 He. Le 
377; Kadon v. Jeficock (1872), L. R. 7 Exch. 379, Refd. 
Dugdale t. Robertson (1857), 3 K. & J. 695; Murchie v. 
Black (1865), 19 C. B. N.S. 1903; Droud v. Bates (1865), 
6 New Rep. 92; Hammersinith & City Ry. v. Brand 
(1869), L. R. 4 H.L.171: Hext v. Gill (1872), 7 Ch. App. 
699; Smith v. Darby (1872), L. R. 7 Q. B. 716; Hall rv. 
Byron (1877), 4 Ch. D. 667; Dixon tv. White (1883), 
8 App. Cas. 833; Pountney v. Clayton (1883), 11 Q. B.D. 
820; Consett Waterworks Co. ». Ritson ee 64 
L. J. Ch. 208, n. 3 G.N. Ry. v1. R. Comrs., (1901) 1K. B 
416. Mentd. Bonomi v. Mackhouse (185%), IK. Bo & E. 
6463; Brown tv. Robins (1859), 4 H. & N. 186; Scots 
Mines Co. v. Leadhills Mines Co. (1859), 34 L. T. OW BR. 34; 
Solomon v. Vintners’ Co, (1859), 4H. & N. 585; Blackett 
v. Bradley (1862), 1 B. & 5. O4035 Jones v. Tapling (1862), 
8 Jur. N.S. 333; Kichards 1. larper (1866), 4H. & C. 55; 
Williams tv. Bagnall (1866), 15 W. R. 272; Woodall vr. 
Hingley (1866), 14 L. ‘VT. 1673 Richards v. Jenkins (1868), 
18 L. T.437 3 Aspden vr. Seddon (1875), 10 Ch. App. 394 ; 
Ramsay v. Blair (1876), 1 App. Cus. 701; Dalton v. 
Angus (1881), 6 App. Cas. 740; Bell eo. Love (1883), 10 
Q. B.D. 5475 Darley Main Colliery Co. vr. Mitchell (1886), 
11 App. Cas. 127; N. B. Ry. ve. Park Yard Co., [1898] 
A. C. 643; Sitwell ve. Londesborough, (1905] 1 Ch. 460; 
Butterknowle Colliery Co. v. Bishop Aucklaud Industrial 
Co-op, Co., [1906] A. C. 305; Butterley Co. vw. New 
Hucknall Colliery Co., [1910] A.C. 4815 Davies v. Powell 
Duffryn Steam Coal Co., [1917] 1 Ch. 488; Thomson tv. 
St. Catharine’s College, Cambridge & Mappin’s Masbro’ 
Old Brewery, ete. (1918), 118 Le ’. 758 5) Westhoughton 
U. Db. Cc. ve Wigan Coal & Iron Co., [1910) 1 Ch. 159; 
Davies vc. Powell DutYryn Steam Coal Ca. (No, 2) (1921), 
G1 L. J. Ch. 40; Consett Industrial & Provident Suc. v. 
Consett Iron Co., (1922) 2 Ch. 135. 

1009. Application to easement —- Easement 
granted for term only.|—In 1561 A. granted to B. 
a lease for 21 years of a house ** together with all 
edifices . .. lights... easements, advantages, & 
appurtenances thereto belonging, or therewith 
held, used, or enjoyed.’ At the date of the lease 
A. held, for the residue of a term expiring at 
Christmas, 1568, an adjoining house, over which 
most of the hight came to the back windows of the 
house leased to B. On the expiration of this 
lease, A. purchased the fee simple of the adjoining 
house, & in 1872 he pulled down that house with 
the intention of rebuilding it to a greater height 
than its former height. B., whose lights were not 
ancient lights, filed a bill to restrain A. froin 
raising the new house to a greater height than the 
old house :—/feld: the lease to I$. only amounted 
to a yvrant of the light coming over the adjoining 
house during A.’s term in it, & on subsequently 
acquiring the fee simple of the adjoining house, A. 
was not estopped either at law or in equity from 
dealing with the house in such a way as to interfere 
with B.’s lights.—Boorn v. ALCOCK (1873), 8 Ch. 
App. 663; 42 TL. J. Ch. 557; 29 L. TT. 231; 
$7 J.P. 709; 21 W. R. 743, L. IS. 

Annotations :—Consd. Davis v. Town Properties Investment 
Corpn., [1903] 1 Ch. 797. Refd. Beddington v. Atice 
(1887), 35 Ch. D. 317. Mentd. Master v. Hansard (1876), 
4 Ch. D. 71%; Godwin v. Schweppes, 11902) 1 Ch. 826; 
Quicko v. Chapman, [1903] 1 Ch. 659. 

Estate accruing after estoppel determined.}—- 
See Sub-sect. 2, ante. 


SuB-SECT. 4.---INTEREST BY ESTOPPEL. 

1010. Demise of shares.|—A. by indenture de- 
mised to L., for ten years, the dividends to be 
declared on certain railway shares, at a certain 
yearly rent, payable half-yearly. In covenant 
by A. against LB. upon this decd, the declaration 
alleged that A. was » member of the co., & as such 
was possessed of or entitled to certain shares therein, 


Part VJ.--EHsTorrEL IN Pats. 


etc.: the declaration then set out the indenture, 
& alleged a breach of a covenant to pay the rent. 
B. pleaded ‘‘that A., at the time of the making 
of the indenture, was not possessed of, or entitled 
to, the shares,” etc. :—Held: (1) B. was estopped 
by his deed from so pleading; (2) it was not 
necessary to repay the estoppel, which sufficiently 
appeared upon the pleadings. — BECKETT v. 
BRADLEY (1844), 7 Man. & G. 994; 2 Dow. & L. 
586; 8 Scott, N. R. 843; 14 1L. J.C. P. 3; 4 
L. T. O. 8. 184A; 8 Jur. 1073; 185 E. R. 403. 


Annotation :—As to (1) Refd. Stroughill v. Buck (1850), 
14Q. 3.781. 


Right of access.|--Sce No. 837, ante ; 
MENTS, Vol. XIX., pp. 102, 1038. 


EASE- 


Sect. 9.—PLEADING ESTOPPEL. 

1011. Necessity for pleading.] — Where the 
estoppel appears on the record, the other side may 
demur.——KEMPE v. GOODALL (1705), 2 Ld. Raym. 
1154; 1 Salk. 277; 92 E.R. 263. 

Annotations :—Consd. Wilkins v. Wingate (1794), G Term 


Rep. 62. Refd. Kvans v. Fauconberg (1726), 1 Com. 

391; Palmer v. Ekyns (1728), 1 Barn. K. B. 103. 

1012, ———.|— BECKETT v. BrApvuLey, No. 1010, 
ante. 

1013. ——.] — FREEMAN v. CooKkk, No. 1019, 
post. 

1014. ——.]— ASHPITEL v. BRYAN, No. 38, 
ante. 


1015. Effect of not pleading.] — Declaration 
stated the execution of a deed by pltf. & deft. ; 
the plea did not traverse the execution, but alleged 
new matter, upon which the replication took 
issuc. The deed was put in at the trial, & its 
recital directly contradicted the 


hew matter 
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alleged in the plea:—Held: deft. was not pre- 
cluded from submitting such matter of defence to 
the jury, inasmuch as pltf. had not pleaded the 
recital of the deed by way of estoppel.—BOWMAN 
v. ROYSTON (1835), 2 Ad. & El. 295, n.; 1 Har. & 
W. 221; 4 Nev. & M. K. B. 551; 4 L. J. K. B. 
62; lll EK. R. 114. 

Annotations :—Refd. R. v. Johnson (1836), 5 Ad. & El. 


488; Carpenter v. Buller (L841), 8 M. & W. 209; Pil- 
grim v. Southampton & Dorchester Ry. (1849), 18 





L. J.C. P. 139; Young v. Raincock (1849), 7 C. B. 310. 

1016. .|—CARPENTER v. BULLER, No. 959, 
ante. 

1017. Jury may find truth.|—}REEMAN 





v. COOKE, No. 1019, post. 

1018. -|}—The declaration set out a re- 
covery in ejectment by P. H. claiming as above 
& an eviction of H. 8. Y. by due process of law. 
To this declaration, deft. pleaded, inter alia, that 
A. H. died intestate, leaving deft.’s wife her only 
child & heir-at-law, & that TI. S. Y., intending, 
etc., instigated P. Lf. to claim right & title to the 
messuage, & to bring ejectment, & so deft. said that 
H.S. Y., of his own wrong, & by & through his 
own act & procurement, was evicted, etc. Pltfs. 
replied de injuria:—Held: assuming that the 
recital in the deed —that vendor’s wife was heir 
of A. Il.—would have operated as an estoppel 
against pltf.’s testator, after eviction by title 
paramount, if properly pleaded & relied upon, 
such estoppel was waived by joining issue upon a 
replication which put in issue the fact of the wife’s 
heirship alleged in the plea, instead of rejoining 
the estoppcl.--YounG v. Ratncock (1819), 7 
C. B. 310; 181. J.C. P2198; 13 L. T. O85. 401; 
13 Jur. 5389; 187 E.R. 124. 

Annotations :—Expld. Stroughill v. Buck (1850), 14 Q. B. 

781. Refd. Wiles v. Woodward (1850), 5 Itxch. 557. 

Mentd. Norman v. Mitchell (1854), 5 De G. M. & G. 648. 


Separation deed.|—Sce Husnanp & WIFE. 








Part Vl—Estoppel in Pais. 


SEcT. 1.—NATURE OF. 

1019. General rule.|—(1) In trover by the 
assignecs of a bkpt. against a sherill for the con- 
version of bkpt.’s goods, seized under a fi. fa. 
against C. & D., it appeared, that, immediately 
before the seizure, bkpt. told the officer that the 
goods were the property of ©.; &, immediately 
afterwards, he contradicted that statement, & 
said they were the goods of D. The jury found, 
that the goods were in reality bkpt.’s ; but also, 
that he represented the goods to the officer as 
the goods of C., so as to induce the officer, by 
that false representation, to seize them :—HJleld : 
under the plea of not possessed, this finding did 
not estop bkpt., & pltfs. as assignees, from com- 
plaining of the scizure of the goods as their own. 

(2) The rule laid down by the Ct. of Q. B., that, 
‘‘where one, by his words or conduct, wilfully 


PART V. SECT. 9. 

1011 i. Necessity for pleading.J]—In 
au auction for the purchuso money of 
land conveyed, a receipt under scal 
in the conveyance is conclusive 
evidence under the plea of payment ; 
& itis unnecessary to plead the estoppel 
specially.—KETCHUM v, SMITH (1861), 
20 U. C. LR. 313.—CAN. 

1011 ii. jJ—Jleld: the sheriff, in 
an action for the purchase-money of 
goods sold, was not estopped from 
denying the payment by the acknow- 
ledgment under seal, in the bill of 
sale, of receipt from G., the trustee & 
agent of defts., the purchasers for 





1011 iii. 








1011 iv. 





it was not specially pleaded, the action 
was not upon the deed nor against a 
party to it, & thero was nothing on the 
face of it to connect G. with defts.— 
CARRALL v. BANK OF MONTREAL (1861), 
21 U. C. I. 18.—CAN. 


estoppel must plead it expressl y.— HART 
v. GREAT WEST SECURITIES & 'TRUSTCO., 
LTp., {1918) 2 W. W. R.1061 ; 11 Sask. 
L. R. 336; 42 D. L. R. 185.—CAN. 

-}—-The statement of 
claim contained four counts, the second 
setting out a certain deed. 
trial pltf. elected to rely on the third 
& fourth counts only. Deft. corpn. 


causes another to believe in the existence of a 
certain state of things, & induces hin to act on 
that belief, or to alter his own previous position, 
the former is concluded from averring against the 
latter a different state of things as existing at the 
same time’’; &, again, “a party who negligently 
or culpably stands by, & allows another to con- 
tract on the faith of a fact which he can contradict, 
cannot afterwards dispute that fact in an action 
against the party whom he has himself assisted in 
deceiving,” is to be taken with this explanation, 
that, by the term ‘‘ wilfully ’’? must be understood, 
if not that the party represents that to be true 
which he knows to be untrue, at least, that he 
means his representation to be acted upon, & that 
it is acted upon accordingly; & if, whatever a 
man’s real meaning may be, he so conducts 
himself that a reasonable man would take the 


set up a defence of estoppel by the 
deed set out in the second count. 
Deft. had not pleaded the deed :— 
Semble: under the rules of 1882 deft. 
corpn. was neverthcless entitled to 
avail itself of the defence of estoppel.— 





XA party relyi LITCHFIELD v, _BLENHEIM  CORPN. 
yA party relying upon (11390), 8 N. Ze L. 1, 638--_N.Ze 

m. What amounts to plea.J— 

A plea that pltf. had never been in 


possession of land, except only as 
tenant to deft. under a lease in writing 
made between the parties, does not 
amount to a plea of estoppel.— 
POLIQUIN tv. St. BONIFACE (1908), 17 
Man L. R. 693.—CAN. 


At the 
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1.—Nature of. Sect. 2.] 


representation to be true, & believe that it was meant 
that he should act upon it, & did act upon it as 
true, the party making the representation would 
be equally precluded from contesting its truth; & 
that conduct, by negligence or omission, when there 
is a duty cast upon a person, by usage of trade or 
otherwise, to disclose the truth, may often have 
the same effect. 

(3) Estoppels by record & by deed must, in 
order to make them binding, be pleaded if there be 
an opportunity, otherwise, the party omitting 
to plead it waives the estoppel, & leaves the cause 
at large, on which the Jury may find according to 
the truth. With respect to estoppels in pais, in 
certain cases there is no doubt they need not be 
pleaded in order to make them obligatory. For 
instance, Where a man represents another as _ his 
agent, in order to procure another person to con- 
tract with him as such, & he does contract, the con- 
tract binds in the same manner as if he made it 
himself & is his contract in point of law & no form 
of pleading could leave such a matter at large & 
enable the jury to treat it as no contract. The 
same rule appears to apply to all similar estoppels 
in pais (PARKE, B.).--FREEMAN v. COOKE (1848), 


2 Exch. 654; 6 Dow. & L. 187; 18 L. J. Ex. 
114; 12 1. T. O.S. 66; 12 Jur. 777; 154 E.R. 


Annotalions :—.1s to (1) Refd. Lewis v. Clifton (1854), 22 
LL. T. O. S. 259, ads to (2) Apld. Howard v. Hudson 
(1853), 2 FE. & B. 1.. Consd. Jorden v. Money (1854), 
5H. L. Cas. 185. Apld, A.-G. v. Stephens (1455), 1 
K. & J. 724. Consd. Clarke & Chapman v. Hart (1858), 
6 H. L. Cas. 633 5 Cornish v. Abington (1859), 4 H. & N. 
5495 Swan iv. North British Australasian Co. (1863), 
2H.& C. 175. Apld. He Bahia & San Francisco Ly. 
(1868), du. R. 3 Q. B. 5845 Webb v Herne Bay Comrs. 
(1870), 1. KR. 6 Q. B. 6425 McKenzie v. British Linen 
Co, (1881), 6 App. Cas. 82. Consd. Scarf v. Jardine 
(1882), 7 App. Cas. 345. Apld. Hall v. West-lend 
Advance Co. (1883), Cab. & EE). 161; Manchester & 
Qldham Bank v. Cook (1883), 49 I. T. 674: Miles tv. 
Mcllwraith (1883), 8 App. Cas. 120. Consd. Low. t. 
Bouverie, (1891) 3 Ch. 82. Apld. dte Bentley & York- 
shire Breweries, fx py. Harrison (1893), 69 L. T. 204; 
Henderson v. Williams, (1895) 1 Q. B. 521; Pierson v. 
Altrincham U. ©. (1917), 86 L. J. K. B. 969. Refd. 
Foster v. Mentor Life Assec. (1854), 8 E. & B. 48; Kent 
v. Thomas (1856), 1H. & N. 473; Bigg v. Strong (1857), 
05m. & G.592; Billr. Richards (1857), 26 L. J. Ex. 409 3 
Dunston t. Paterson (1857), 2 C. B. NLS. 495 ; Simpson 
v. Accidental Death Insce. (1857), 2 C. BL. N.S, 2575 
tichards Vv. Johnson (L859), 5 Jur. N.S. 5203 Ward v. 
Ss. k. Ky. (1860), 2 kb. & EK. 812; Cave v. Mills (1861), 
8 Jur. N.S. 363 ; M’Cance vw. L. & N. W. Ry. (1861), 
7 Jur. N.S. 13045 Whiter. Greenish (1861 WPLICENLS. 
2095 Betts v. Menzies (1862), 10 H. LL. Cas. 118 >; Ash- 
pitel v. Bryan (1863), 3B. & 8. 474; Harding v. Hall 
(1866), 14 i. Pb. 4105) Brook v. Houk (1871), L. kh. 6 
duxch, 89; Maxted v. Paine (1871), L. 12. 6 ixeh. 132 ; 
smith v. Hughes (1871), L. R. 6 Q. B. 597 3; Stimson tv. 
Farnham (1871), L. 1. 7 Q. Bo. 175: Citizens’ Bank of 
Louisiana vu. irst, National Bank of New Orleans (1873), 
LL. RG HH. L, 392; Wallis v. Biddick (1873), 22 W. ER. 
76 ; Arnold uv. Cheque Bank, Same v. City Bank (1876) 
1C. VP. D. 578; Harris v. G. W. Ry. (1876), 1 Q. B.D 
915; Polak v. Everett (1876), 1 Q. B. LD. 669; Roden 
v. London Small Arms Co. (1876), 46 L. J. Q.’B. 213; 
Johnson v. Credit Lyonnais Co, (1877), 30. P.D. 325 Bur- 
kinshaw v. Nicolls (1878), 39 L. 1. 30% ; Joseph v. Webb 
Joseph v. Lyons, Joseph v. Pidcock, Joseph v. Jones 
(ese), Cab, S Eh. 262 Russell v. Watts (1885), 10 
Tao ae. Ea Roe v. Mutual Loan Fund Assocn. 
( OG ), 56 L. I. 631; Bank of Kngland v. Vagliano, 
[1891] A. C. 107 + Surat Chunder Dey v. Gopal Chunder 
Lala (1892), 56 J.P. 7415) Balkis Consolidated Co. v 
. on [1893] A. ©, 396; Scholticld o Londes- 
TROT LA 11895] 1 Q. B. 536; Bloomenthal v. Ford, 
ue FLA. ©. 1563 Farquharson v. King, [1901] 2K. B 
eve, Bell v. Marsh, [1903] 1 Ch. 598; Shefticld Corpn. 
v. Barclay, [1903] 2 kK. B. 580; Morison v. Lenden 
County = Westininster Bank (1913), 108 L. T. viv 
kee aes ar Stock Bank v. Macmillan & Arthur, {19 8] 
oC. tadford v. Price (1923), 92 L. J. K. B. 871; 
OWA win ood house, (1923) 2kKo BL 
Conerally,, Ber wowitax v. Lyle (1849), 3 Exch. 446 
rue Refd. Lomkinson », Valicis Coneinier ol Go. : 
[1891] 24. B. 614. Mentd. Wether v, bleteher (1859), 
1k. & E. 420; Sweeting yx, Pearce (1859), 6 Jur. N. s, 


EstorveE.. 


753; Angus v. Dalton (1877), 3 Q. B. D. 85; Palmer 

v. Moore, (L900) A. C. 293. 

1020. -|—DPIitf. bought goods which were 
to be consigned to him at Liverpool from St. 
Helen’s by defts.’ railway. On July 7, 1873, 
pitf. received advice-notes from defts. informing 
him that three parcels of goods had been received 
by them for his account, & that they held them 
subject to his order & to the payment of rent & 
charges. Pitf. immediately instructed his broker 
to sell the whole. Early in Aug., pltf. received 
invoices of the three parcels from his vendors, & 
paid for the whole by an acceptance which was duly 
honoured. The goods were sold on Aug. 21, & 
the rent & charges on the three parcels were paid 
to defts. by the broker ; but it turned out that two 
parcels only had been delivered to defts., the third 
still remaining on the premises of the vendors, 
& pltf. was obliged to pay to his vendees £5 4s. 1d., 
the difference between the price at which they had 
bought the third parece] & what they had to pay 
for other goods. WDefts.’ servants were aware on 
July 9, that they had never received the third 
parcel, but no notice of the mistake was given to 
pltf. until Sept. 1, after the goods had been re-sold 
& the charges paid. In a special action for non- 
delivery of the third parcel, with a count in trover : 
—fHeld: (1) defts. were not estopped from show- 
ing that the goods had never reached their 
hands. 

(2) If a man by his words or conduct wilfully 
endeavours to cause another to believe in a certain 
state of things which the first knows to be false, 
& if the second believes in such state of things & 
acts upon his belief, he who knowingly made the 
fslse statement is estorred from averring after- 
wards that such a state of things did not in fact 
exist (per Cun.). 

(3) lf a man, either in express terms or by 
conduct, makes a representation to another of the 
existence of a certain state of facts which he in- 
tends to be acted upon in a certain way, & it be 
acted upon in that way, in the belief of the 
existence of such a state of facts, to the damage 
of hin who so believes & acts, the first is estopped 
from denying the existence of such a state of facts 
(per CUR.). 

(4) If aman, whatever his real meaning may be, 
so conducts himself that a reasonable man would 
take his conduct to mean a certain representation 
of facts, & that it was a true representation & 
that the latter was intended to act upon it in a 
particular way, & he with such belief does act 
in that way to his damage, the first is estopped from 
denying that the facts were as represented (per 
CUR.). 

(5) If, in the transaction itself which is in dis- 
pute, one has led another into the belief of a certain 
state of facts by conduct of culpable negligence 
calculated to have that result, & such culpable 
negligence has been the proximate cause of 
leading & has led the other to act by mistake upon 
such belief, to his prejudice, the second cannot 
be heard afterwards as against the first, to show 
that the state of facts referred to did not exist 
(per CuR.).—-CARR v. LONDON & NORTH WisTERN 
liv. Co. (1875), L. R. 10 C. P. 8073 44 1.5.0.7. 
109; 31L.'T. 7853; 39 J. BP. 279; 23 W. 1. 747. 
Annotations :—As to (1) Refd. Barnotts, Noarcs v. South 

London ‘Tram. Co. (1886), 2 T. L. Lk. 848; Compania 

Naviera Vasconzada v. Churchill & Sim, Same v. Burton, 

[1996] 1K. 4. 237. As to (2) Consd. Sarat Chunder_ De 

v. Gopal Chunder Lalu (1892), 56 J. BP. 741. Refd. 

Farmeloe v. Bain (1876), 1 C. P. D. 4453; Coventry v. 

G. HK. Ry. (1883), 11 Q. B. D. 776; Manchester & Old- 

ham Bank v. Cook (1883), 49 L. T. 674; Seton v. Lafone 

(1887), 19 Q. Bb. D. 68; Gillman, Spencer v. Carbutt 


(1889), GL L. T. 281; Foster v. Tyne Pontoon & Dry 
Docks Co. & Renwick (1893), 63 L. J. Q. LB. 503) Dixon 
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vo. Konnaway, [1900] 1 Ch. 833; Comitti v. Mahor (1905), 
OL L. T, 158 ; L, & Ws ity., L. & N. W. Ry. & raosor 
v. MacNicol (1918), 88 L. J. K. B. 601; Dominion 
Coal Co. v. Maskinongo S.S. Co., [1922] 2 K. B. 132; 
Bradford v, Price (1923), 92 L. J. K. B. 871. As to (3) 
Consd. Tomkinson v. Balkis Consolidated Co., [1891] 
2 9. B. 614; Cavanagh v. Whitechurch (1900), 16 
T. L. 1..303. Apld. Comitti v. Maher (1905), 94 Ll. 'T. 
158. Refd. Karmeloo v. Bain (1876), 1 C. P. D. 445; 
Coventry v. G. HK. ity. (1883), 11 Q. B. 1D. 776; Man- 
chester & Oldham Bank v. Cook (1883), 49 L. IT. 674; 
Seton v. Lafone (1887), 19 Q. KB. D. 68; Giliman, Spencer 
v. Carbutt (1889), 61 L. 'T. 281; Sarat Chunder Dey v. 
Gopal Chunder Lala (1892), 56 J. P. 741; Foster »v. 
Tyne Pontoon & Dry Docks Co. & Renwick (1893), 
63 L. J. Q. B. 50; Dixon v. Kennaway, [1900] 1 Ch. 
833; TL. & Y. Ry., L. & N. W. Ry. & Gracser v. Mac- 
Nicoll (1918), 88 L. J. K. B, 601; Dominion Coal Co. v. 
Maskinonge S8.S. Co., (1922) 48 K. B. 132; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 4s to (4) Apld. Re 
Bentley & Yorkshire Breweries, “x p. Harrison (1893), 
69 L. T. 204. Consd. Cavanagh v. Whitechurch (1900), 
16 T. L. R. 3033; Colley 1. Overseas Kxporters, [1921] 
3K. B. 302. Refd. Farmeloo v. Buin (1876), 1 C. P. D. 
445; Coventry v. G. EK. Ry. (1883), 11 Q. B.D. 776 | 
Manchester & Oldham Bank v. Cook (1883), 49 L. T. 
674; Seton v. Lafone (1887), 19 Q. B. D. 68; Gillman, 
Spencer v. Carbutt (1889), 61 L. TV. 281; Sarat Chunder 
Dey v. Gopal Chunder Lala (1892), 56 J. P. 741; Foster 
v. ‘Tyne Fontoon & Dry Docks Co. & Renwick (1893), 
63 L. J. Q. B. 503; Dixon v. Kennaway, [1900] 1 Ch. 
833; Comitti v. Mahor (1905), 04 L. T. 158; L. & Y. 
Ry., L. & N. . Ry. & Grucser v. MacNicol) (1918), 
88 oI. J. K. B. 601; Dominion Coat Co. v. Maskinonge 
S.8. Co., 11922] 2 K. B. 132;_ Bradford v. Price (1923), 
92 L. J. BK. B. 871. As to (5) Apld. Coventry v. G. bk. ity. 
(1883), 11 Q. B. D. 776; Seton v. Lafone (1887), 19 
Q. B. D. 68. Consd. Foster v. ‘Tyne Pontoon & Dr 
Docks Co. & Renwick (1893), 63 L. J. Q. B. 505 Le. & Y. 
Ry., L. & N. W. Ry. & Gracsor v. MacNicoll (1918), 
ke LL. J. K. B. 601. BRefd. Farincloe v, Bain (1876), 
1 Cc. BP. D. 445; Manchester & Oldham Bank v. Cook 
(1883), 49 L. VU. 6743; Gillman, Spencer v. Carbutt (1838), 
G1 L. ‘P. 2813 Sarat Chunder Dey v. Gopal Chunder Lata 
(1892), 56 J. BP. 7413 Dixon v. Konnaway, [L900] 1 Ch. 
$33; Dominion Coal Co. v. Maskinongeo 8.5. Co., 11922] 
2K. B. 132; Bradford ». Price (1923), 92 L. J. K. OB. 
871. Gencrally, Refd. Harris v. Truman (1881), 7 Q. B.D. 
340; Joseph v. Webb, Joseph v. Lyons, Joseph v. Pid- 
cock, Joseph v. Junes (18384), Cab, & Hl. 2625; Proctor v. 
Bennis (1887), 36 Ch. D. 740; Low vw. Bouverie, [13891] 
3 Ch. 82; Whitechurch v. Cavanagh, [1902] A. GC. 117; 
Jones (Holloway) v. Woodhouse, (1923) 2 K. UB. 17. 
Mentd. L. & N. W. Ry. v. Hudson, (1920) A, C. 324. 


1021. .|—(1) Applts., who were timber 
merchants, warehoused with a dock co. the timber 
they imported, & instructed the dock co. to accept 
all transfer or delivery orders signed by their 
clerk. The clerk had their authority to make 
limited sales to their known customers. The 
clerk under an assumed name fraudulently sold 
timber of applts. to resps., who knew nothing of 
applts. or of the clerk under his real name, & who 
bought & paid the clerk for the timber in good faith. 
The clerk carried out the sales by giving the dock 
co. orders for the transfer of timber into his assumed 
name, & then in that name giving delivery orders 
to resps. :—/leld: applts., not having held out 
the clerk to resps. as their agent to sell to resps., 
were not estopped from denying the clerk’s 
authority to sell. 

(2) If {applts.] had represented their clerk C. to 
be invested with disposing power, & (note the 
importance of the next sentence) if anybody, 
supposing C. to be invested with that power, had 
acted upon it to his own prejudice, then un- 
doubtedly estoppel would have arisen ; the person 
who had improperly & negligently allowed C. 
to be apparently so invested with authority would 
be estopped from denying that C. had authority 
(LORD HALSBURY, C.). 

(3) Estoppel arises where you are precluded 
from denying the truth of anything which you have 
represented as a fact although it is not a fact 
(LORD HALSBURY, C.).—FARQUHARSON BROTHERS 
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n. Demise by lessor to stranger— 
Jiffect of. }\—A demise by the lessor to 


J VOL. XXI. 


a stranger with tho lessee’s assent, 
possession accompanying the act, is 
w surrender by operation of land of the 
lessee’s interest, whether freehold or 
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& Co. v. Kina & Co., [1902] A. C. 3255 7k 
L. J. K. B. 667; 86 L. T. 810; 61 W. WR. 94; 18 
T. L. R. 665; 46 Sol. Jo. 584, IL. L. 

Annotations :—As to (1) & (2) Consd. Weiner v. Gill, Same v. 
Smith, [1906] 2 K. B. 574. Refd. Rimmer v. Webster, 
{1902} 2 Ch. 163; Truman_v. Attenborough (1910), 
103 L. T. 218; Macmillan v. London Joint Stock Bank, 

2 K. B. 439; Bradford v. Price (1923), 92 L. J. 

K. B. 871. Generally, Mentd. Herdinan v. Wheeler, 

(1902) 1 K. B. 361. 

See, also, No. 1020, ante, No. 1032, post. 


Sect. 2.—BY LIVERY, ENTRY, OR ACCEPT-~- 
ANCE OF ESTATE. 

1022. Livery.|—(1) The term ‘‘ surrender by 
operation of law’”’ is properly applied to cases 
where the owner of a particular estate has been a 
party to some act, the validity of which he is by 
law afterwards estopped from disputing, & which 
would not be valid if his particular estate con- 
tinued to exist. Thus, when lessee for years 
accepts a new lease from his lessor, he is estopped 
from saying that his lessor had not the power to 
make the new lease ; & as the lessor could not grant 
the new lease until the prior one had been sur- 
rendcred, the acceptance of such new lease is of 
itself a surrender of the former one. Such sur 
render is the act of the law, & takes place inde- 
pendently of, & even in spite of, the intention of 
the parties. 

(2) The acts in pais, which bind parties by way 
of estoppel, are acts of notoriety, not less formal & 
solemn than the execution of a deed; as, for 
instance, livery, entry, acceptance of an estate, & 
the like.—-LYowN vw. REED (1844), 13 M. & W. 285 ; 
13 L. J. Ex. 377; 3 L. T. O. 8S. 302; 8 Jur. 762 ; 
153 HK. R. 118. 

Annotations :—As to (1) Folld. Nickells v. 

1847), 10 Q. B. 944. Consd. Phillips v. Miller (1875), 

_ &. 10 C. PB. 420. Refd. Doo d. Ifill v. Fry (1845), 

6L. T. O. 8. 83; Oastler v. Henderson (1877), 2 Q. B.D. 

575; Konner v. Blake, [1900] 1 Q. LB. 426. ; 

Refd. Grimwood v. Moss (1872), b. I. » 360; 

Serjvant v. Nash (1903), 89 L. T. 112. Generally, Mentd. 

Cannan v. Hartley (1850), 9 C. B. 634; Mines Itoyal 

Socs. v. sapany (1854) 10 Exch. 489; Davison v. Gent 

(1857), 1 & N. 744; Ward v. Lumley (1860), 29 

L. J. Mx. 322; Wallis v. Hands, (1893) 2 Ch. 75. 

1023. Entry—-With tenant as coparcener,|— 
ANON, (1309), Y. B. 2 Edw. 2, 39; Sel. Soc. Y. B., 
Vol. 1., 161. 

1024. .|—LYON v. REED, No. 1022, ante. 

1025. Acceptance of estate-—Admittance to copy- 
hold—Fealty to lord of manor.|-—Where a copy- 
holder has been admitted to a tenement & done 
fealty to the lord of a manor, he is estopped in 
an action by the lord for a forfeiture from showing 
that the legal estate was not in the lerd at the time 
of admittance.—-DoE d. NEPEAN v. BUDDEN (1822), 
5 B. & Ald. 626; 1 Dow. & Ry. K. B. 243; 106 
E. R. 1319. 

.j—See, generally, 
XIII., pp. 137 ef seq. 

1025. .|—LYON v. REED, No. 1022, ante. 

Acceptance of rent.|—See LANDLOKD & TENANT. 

Payment of rent.|—-See LANDLORD & TENANT. 

1027. Surrender—-Of copyholds.]|—TayLor  v. 
Puries, No. 908, ante. 

1028. -|—If the heir apparent of a 
copyholder in fee surrender in the lifetime of his 
ancestor, & survive him, the heir of such sur- 
renderor is not estopped by that surrender of 
his ancestor, from claiming against the surrenderee. 

Q@u.: whether, in the case of a freehold estate 


Atherstone 





CopywoLps, Vol. 











chattel.—-LYNcH’s LEssrr tv. LYNCH 
(1843), 6 I. L. ht. 131.—IR. 
oo. —— .}—CREASH v. BLooD 





(1845), 3 Jo. & Lat, 133.—IR. 
U 
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Sect. 2.—By livery, entry, or acceptance of estate. 
Sect. 3: Sub-sect. 1, A.) 

if the heir had made a feoffment under such cir- 
cumstances, his heir would not be estopped. 
GooprTitLe v. Morse (1789), 3 Term Rep. 365 ; 
100 EF. OR. 628. 
Annotation :—Refd. Right d. Jefferys vr. Bucknell (1831), 2 

B. & Ad. 278, 

1029. —--—-- ——.J—Dor 
‘TOMKINS, No. 980. ante. 

.|— See, generally, COPynoLps, 

ATI, pp. 180-182, Nos. 1618-1651. 

1030. ----- By operation of law.|—-Lyon  v. 
REED, No. 1022, ante. 
--- Delivery of possession.] 
LORD & TENANT. 








d. DBLACKSELL  v, 


Vol. 








Sec LAND- 


— 














winnie Grant of new lease to tenant.]—- See 
LANDLORD & TENANT. 
-—— ——-- Change in position of tenant.]— Sce 


LANDLORD & TENANT. 
Lease to third party with tenant’s 
consent.]-—Sce LANDLORD & TENANT. 7 
1031. Delivery of possession—Delivery up of 
title deeds—Instructions to tenant to pay rent to 
new landlord.|—G. demised premises to D., who 
entered & paid him rent. During the term, a 
third party, T., disputed G.’s title, & they agreed 
to be bound by the opinion of a barrister, who 
decided in 'T’.’s favour. G., thereupon, delivered 
up the title deeds, & permitted T.’s attorney to 
tcl D)., the tenant, that he must, in future, pay 
the rent of T. as his landlord. D. then paid rent 
accordingly ; but G. afterwards distrained upon 
him for the same rent. On replevin, avowry & 
plea in bar stating the above facts :—Held: 
(1) G.’s claim of title as landlord to D. had expired ; 
(2) his conduct amounted to an admission of that 
fact; (3) I. was not estopped from alleging it. 
G. is estopped from setting up his relation of 
landlord against D., having himself induced D. 
to pay rent to another person (DENMAN, C..J.).— 
Downs v. CooreR (1841), 2 Q. B. 256; 1 Gal. & 
Dav. 573; 11 L. J. Q. B. 23 6 Jur. 622; 114 
E.R. 100. 
ste ia :—Mentd. Roborts v. Shalless (1858), 1 F. & FE. 





— By tenant to landlord.]|—See LANDLORD & 
TENANT, 


. SrcrT. 3.—BY REPRESENTATION. 
SuB-sEcT. ]1.—RULES OF GENERAL APPLICATION, 
A. In General. 


1032. How estoppel arises.|—In an action of 
trover, it appeared that pltf. being the legal owner 
of the goods in question, they were seized while 
in the actual possession of a third party under an 
execution against such third party, & sold to deft. : 
—-Held: under a plea denying pltf.’s possession, 
deft. might show that pltf. authorised the sale, 
& a jury might infer such authority from pltf. 
consulting with the execution creditor as to the 
ealiaeres of ue property, without mentioning his 

nm Claim, after he k x gel 4 : a 
ate eae San ce knew of the seizure & of the 

Where one by his words or cond 
causes another to believe the existehte Oba as 
state of things, & induces him to act on that belief 
RO as to alter his own previous position, the former 
a concluded from averring against the latter a 

meres state of things as existing at the same 


rien 6T 


~asere wae nn. DB, 488 


Will. Woll. & Dav. 6783 112 K. R179. 


Annotations :—Apld. Gregg v. Wolls (1839), 10 Ad. & El. 
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90. Distd. Sandys v. Hodgson (1839), 10 Ad. & EL 
Juuction Western 


472. Consd. Cheltenham & Grand 

Union Rhy. v Daniel, Same v. De Medina (1841), 6 Jur. 
577. Consd. & Expld. Freeman v. Cooke (1848), 2 ixch. 
654. Consd. Price v. Groom (1848), 2 lexch. 542; Doo 


vy. Challis (1851), 17 Q. B. 166. Apld. Wost & Green v. 
Imore (1851), 18 L. T. O. 8S. 207. Distd. Howard v. 
Hudson (1893), 2 1. & B. 1. Consd. Jorden v. Money 
(1854), 5 H. Li. Cas. 3853; Dunston v. Paterson (1857), 
20. BLN. S. 495; Simpson v. Accident Jeath Insce. 
(1857), 2 C. B. N.S. 257; Clarke & Chapman v. Hart 
(1858), 6 LL. L. Cas. 633; Hichards v. Johnson (1859), 
5 Jur. N. 8.520; White v. Greenish (1861), 11 C. B. 
N. S. 209. Distd. Swan v. North British Australasian 
Co. (1863), 2H. & C. 175. Consd. M‘Cance v. L. & N. W. 
Ry. (1864), 11_L. 'T. 426; Harding v. Hall (1866), 14 
L. T. 410. Apld. Phillips v. ImThurn (1866), L. R. 1 
C. P. 4633; Re Bahia & San Francisco Ry. (1868), L. RR. 
- 5845 Wobb vw. Herne Bay Comrs. (1870), L. R. 
Distd. Goddard v. Suith (1872), L. lt. 3 
. Consd. Morrison ». Universal Marine Insce, 
73), L. R. 8 Wxeh. 197. _Distd. Wadling v. Oliphant 
75),1Q. B.D 145. Consd. Goodwin v. Robarts (1876), 
App. Cas. 476; Rumball v. Metropolitan Bank (1877), 
2Q. B. D. 194; Alderson v. Maddison (1880), 5 I*x. D. 
293: Ashby t. Day (1885), 54 L. J. Ch. 935. Apld. Roe 
v. Mutual Loan Fund (1887), 19 Q. B.D. 3475 Tomkinson 
v. Balkis Consolidated Co. (L8H1), 64 L T. 816; Re 
Bentley & Yorkshire Breweries, “42 p. Harrison (1893), 
69 L. T. 204. Consd. Maclaine v. Gatty, 11021) 1 A. ©. 
376. Distd. Jones (Uollowuy) v. Woodhouse, [1923] 
2K.B. 117. Refd. Brown v. Thorpe (181), 11 L. J. Ch. 
733 Doo d. Muston v. Gladwin (1845), 6 Q. B. 953; 
Boydell v. Hekstein (1846), 7 L. T. O. 8. 2615; Banks v. 
Newton (1847), 16 1. J. Q. B. 1425; Nichells v. Ather- 
stone (1847), 10 Q. B. Ydd 3 Machn wv. L. & S. W. Ry. 
R. ow Ambergate, ete., Ry. (1853), 
. OJ. S. 246; Foster v Mentor Life Assee. (1854), 
Hawker rv. Lallewell (1856), 3 Sin. & G. 
Tyerman v. Smith (1856), 6 EK. & B. 719; Bill v. 
Richards (1857), 26 L. J. Wx. 4093; Cornish v. Abington 
ee 4H. & N. 549; Levy v. Hale (1849), 29 L. J. 
»% | 127; Ke North British Australasian Co, & Joint- 
Stock Companies Acts, 1456 & 1857, lan p. Swan (1859), 
76. B. N.S. 400; Piggott v. Strattov (1859), 1 De G. I. 
& J..33; Cairncross v. Lorimer (1860), 3 L. T. 130; 
Broadbent v. Barlow (1861), 3 De G, F. & J. 5703 Cave 
v. Mills (1861), 8 Jur. N.S. 363; LolYus v. Maw (1862), 
3 Giff, 592; Palmer v. Met. Ry. (1862), 31 L. J. Q. B. 
259; Ashpitel v. Bryan (1863), 3B. & S. 4743 Metters 
v. Brown (1863), 7 I. T. 795; M'’Evoy v. Drogheda 
Harbour Comrs. (1867), 16 W. KR. 34; Kuights v. Wiffen 
(1870), L. RR. 5 Q. R. 6603 Stinson wv. Farnham (1871), 
I, Ro 7 Q. B. 1753; Citizens’ Bank of Louisiana v. First 
National Bank of New Orleans (1873), L. It. 6 H. LL. 
352; Le Clere v. Greene (1873), 22 W. hh. 4283 Shrop- 
shire Union IRys. & Canal Co. v. R. (1875), L. K. 7 H. L. 
496; Walrond v. Hawkins (1875), L. R. 10 C. PL 342; 
Polak v. Everett (1876), 1 Q. B. Db. 669; Johnson v. 
Credit Lyonnais Co. (1877), 3 C. DP. D. 32; > Re Church & 
Iempire Fire Insee. Fund, Andress’ Case (1878), 8 Ch. D. 
126; Simm v. Anglo-American Telegraph Co., Anglo- 
Americau Telegraph Co. v. ape (1879), 5 Q. B. DD. 
188; Joseph v. Webb, Joseph v. Lyons, Joseph v. Pid- 
cock, Joseph v. Jonos (1883), Cab. & El. 262; Man- 
chester & Oldham Bank vt. Cook (1883), 49 DL. I. 674; 
Colonial Bank vw. ey & Williams, London Chartered 
Bank of Australia v. Cady & Williams (1890), 15 App. 
Cas. 267; Low vt. Bouveric, (1891) 3 Ch. 82; Flatau v. 
Sawyer (1892), 8 T. L. KR. 656; Sarat Chunder Dey v. 
Gopal Chunder Lala (1892), 56 J. P. 741; Henderson 
v. Williams, [1895] 1 Q. B. 521; Scholfield v. Londes- 
borough (1895), 14 R. 151: RBeehuanaland Itxploration 
Co. v. London Trading Bank, [18938] 2 Q. KB. 658; 
Farquharson v. King, [1901] 2 K. B. 697; Morison v. 
London County & Westminster Bank (1913), 108 L. T. 
379; Coleman® London County & Westminster Bank, 
11916] 2 Ch. 853; London Joint Stock Bank v. Mac- 
Millan & Arthur, [1918] A. C.777; Peurl Mill Co. v. Ivy 
Tannery Co., [1919] 1 K. B. 78; Colley v. Overseas 
eae: {1921] 3 K. B. 302; Lradford v. Price (10923), 
92 L. J. K. B. 871. Mentd. Fletcher v. Manning (1844), 
12 M. & W. 571; Kingham v. Clements (1848), 12 Q. B. 
260; Angus v. Dalton ett), 3 Q. L. DD. 853 Hunt v. 
Fripp (1897), 77 L. T. 616; &e National Bank of Wales, 
[1899] 2 Ch. 629; DPalmer v. Moore, [1900] A. C. 293. 


10383. -——-.]| —- FR&EMAN v. COOKE, No. 1019, 
ante. 

1034. .|—If any person, by actual expres- 
sions or by a course of conduct, so conducts himself 
that another may reasonably infer the existence 
of an agreement or licence, & acts upon such 
inference, whether the former intends that he 
should do so or not, the party using that language, 
or who has so conducted himself, cannot afterwards 
gainsay the reasonable inference to be drawn from 
his words or conduct. G., the foreman of pltt., 


194; 
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a lithographic printer, employed by him to get 
orders for printing, being desirous of publishing 
certain maps & other works for himself, agreed 
with deft., a publisher, to supply maps, etc., to 
him to be sold on commission. He then entered 
an order as from deft. in pltf.’s order book. Maps 
& other goods were supplicd to deft. from pltf.’s 
premises, some of them accompanied by delivery 
notes requesting deft to receive the goods from 
pltfi. Receipts to the same effect were signed by 
deft. Pltf. made out an account amounting to 
£108, charging deft., & handed it to G., who showed 
it to deft. Deft. accepted bills for a part of the 
amount of this account & gave the balance in 
cash to G., who handed the cash & bills to pltf. 
Other goods being supplied, pltf. sent the invoice 
of them to deft. charging him with the price. 
Deft. applied to G. for an explanation, &, on being 
told by G. that it was a mistake, took no steps to 
inform pltf. The jury found that deft. did not 
authorise G. to use his name in ordering the goods ; 
but that from the manner in which deft. had 
acted pltf. believed that he was selling the goods 
to deft. :—Held: deft. was liable to pltf. for the 
price of the goods. 

The rule is, that if a man so conducts himself, 
whether intentionally or not, that a reasonable 
person would infer that a certain state of things 
exists & acts on that inference, he shall be after- 
wards estopped from denying it (BRAMWETL, L.). 
-—CORNISH v. ABINGTON (1859), 4 H. & N. 549; 
28 L. J. Ex. 262; 7 W. R. 504; 157 BK. R. 
956. 

Annotations :—Apld. Thomas v. Brown (1876), 1 Q. B. D. 
714. Refd. Sarat Chunder Dey v. Gopal Chunder Lula 
1892), 56 J. P. 741; Henderson v. Williams, [1895} 

Q. B. 5213; Fracls, Timos v. Carr (1900), 82 L. 'T. 698; 

Pear] Mill Co. v. Ivy Tannery Co., [1919] 1 K. B. 78. 

1035. -———.] —CaIrnncnoss tv. LORIMER, No. 1227, 
post. 

1036. ———.]——A. was induced by his broker to 
send him blank forms of transfer, which the 
broker filled up with numbers & descriptions of 
shares different from those of the co. intended 
by A., being shares in defts.’ co., & by means of 
a duplicate key, which he had procured to be made 
without the knowledge of A., obtained certificates 
from a box of A.’s necessary to perfect the transfer ; 
& he also forged the names of the attesting 
witnesses. In an action against the co. for 
damages, & for a mandamus to restore pltf.’s 
name to the register :—Held: the acts of pltf. 
were not such as estopped him from showing that 
the deed of transfer was a forgery. 

What I consider the fallacy of the Judgment of 
WILDE, J. in the present case is, that he lays down 
the rule in general terms, ‘‘ that if one has led 
others into the belief of a certain state of facts, 
by conduct or culpable neglect calculated to have 
that result, & they have acted on that belicf to 
their prejudice, he shall not be heard afterwards, 
as against such persons, to show that state of 
affairs did not exist.”’ This is very nearly right, 
but in my opinion not quite, as he omits to qualify 
it, by saying that the neglect must be in the 
transaction itself, & be the proximate cause of the 
leading the party into that mistake; & also, as I 
think, that it must be the neglect of some duty 
that is owing to the person led into that belief, or, 
what comes to the same thing, to the general 
public of whom the person is one, & not merely 
neglect of what would be prudent in respect to 
the party himself, or even of some duty owing 
to third persons, with whom those seeking to set 
up the estoppel are not privy (BLACKBURN, J.).— 
SWAN v. ORTH BRITISH AUSTRALASIAN Co, 
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(1863), 2 H. & C. 175; 2 New Rep. 521; 32 
L. J. Ex. 273; 10 Jur. N.S. 102; 11 W. J. 862 ; 
159 E. I. 73, Ex. Ch. 


Annotations :—Consd. Johnson v. Credit Lyonnais Co, 
a %$ Cc. P. D. 82. Distd. Baxendale v. Kennett 

: ‘ . Consd. Coventry v. G. E. Ry. 

(1883), 11 Q. B. D. 776; Merchants, etc. of Staple of 
England v. Bunk of Engfand (1887), 21 Q. B. D. 160; 
Seton v. Lafone (1887), 19 Q. B. D. 68; Boll v. Marsh, 
[1903] 1 Ch. 528: Longman v. Bath Electric Tramways, 
[1905] 1 Ch. 646. Refd. Re Bahia & San Francisco Ry. 
1868), L. R. 3 Q. B. 584; Hunter v. Walters, Curling v. 
alters, Darnell v. Hunter (1871), 7 Ch. App. 75; Halifax 
Union v. Wheelwright (1875), L. IR. 10 Exch. 183: 
Arnold v. Cheque Bank, Same v. City Bank (1876), 1 


Cc. P. D. 578; Dickson v. Reuter’s Telegram Co. (1877), 
3 °C. P. D. 1; Ortigosa v. Brown (1877), 47 L. J. Ch. 
168; Halk v. West-Kknd Advance Co. (1883), Cab. & EI. 


161; Bank of England v, Vapliano, {1891} A. Cc. 107; 
Favell v. Wwitene (1891), 64 L. T. 85; Brocklesby vw. 
Temperance Bidg. Soc. (1893), 2 R. 594; Scholfield v. 
Londesborough, [1896] A. C. 514; Lewis v. Clay (SSe ite 

77 «Le T. 653; Spooner v. Browning, Todd hish 

(1897), 77 L. T. 685; Union Credit Bank v. Mersey 

Docks & Harbour Board, Samo v. Same & North & South 

Wales Bank, [1899] 2 Q. B. 205; Farquharson v. King, 

{1901} 2 K. B. 697; Rimmer v. Webster, [1902] 2 Ch, 

163; Kepitigalla Rubber Estates v. National Bank of 

India, [1909] 2 K. B. 1010; Carlisle & Cumberland 

Banking Co, v. Bragg, [1911] 1 K. B. 489; London 

Joint Stock Bank v. Macmillan & Arthur, [1918] A. C. 

777; Brandon v. Michelham (1919), 35 T. L. I. 617. 

Mentd. Fuster v. Mackinnon (1869), L. R. 4 GC. P. 704; 

France v. Clark (1884), 26 Ch. D. 257; Société Générale 

de Paris v. Walker (1885), 11 App. Cag, 20. 

1037. }—CaRR v. LONDON & NorTH 

| WESTERN Ry. Co., No. 1020, ante. 

1038. Representation must reach alleged repre- 
sentee.|—Deft. was the licensee of a public-house 
at which meals were served. In 1917, an agree- 
ment was entered into between deft. & the general 
manager of the owners & a third person, whereby 
the latter became the tenant of the licensed 
premises & deft. was released from all obligations 
under the tenancy. The licence, however, was 
not transferred, & deft.’3s name remained painted 
up over the doorway. During the continuance of 
the new tenancy liquor as well as food was sold 
on the premises. ltfs., during this period, sup- 
plied fish, fruit & vegetables to the tenant. The 
accounts were not fully met, & pltfs. on discovering 
that deft. was the licensee, which discovery was 
made after the goods had been supplied, sought 
to make him liable for the price on the ground 
that the tenant was cither the agent of deft., by 
operation of law, or that deft. was estopped from 
denying such agency :—Held: as between himself 
& pltfs., deft. was not estopped from setting up 
the true state of atfairs, because, whatever mis- 
representations were made, they did not reach 
ae nor cause them to act to their detriment.— 

ACFISHERIES, LrD. v. Harrison (1924), 93 
L. J: K. B. 811; 88 J. P. 164; 40 T. 1. R. 709; 
69 Sol. Jo. 89. 

1039. No defence to allege no reflection by repre- 
sentee about statement.|—(1) Applt. lent money 
to a limited co. upon the terms that he should 
have as collateral security fully paid shares in the 
co., & the co. handed to applt. certificates for 
10,000 shares of £1 each. The certificates stated 
that he was the registered holder of the shares, 
& that on each of them the full amount had been 
paid. No money had in fact been paid upon 
the shares, which were issued from the co. direct 
to applt., but he did not know this & believed the 
representation that they were fully paid shares. 
An order having been made to wind up the co., 
applt. was placed on the list of contributories :—. 
Held: since the co. had obtained the loan by a 
representation that the shares were fully paid 
which applt. believed & acted upon, the co. & 
the liquidator were estopped from alleging that 
the shares were not fully paid, & applt. was 
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entitled to have his name removed from the list 
of contributories. 

(2) I cannot myself think that, where an un- 
equivocal statement is made by one party to 
another of a particular fact, the party who made 
that statement can get rid of the estoppel which 
arises from another man acting upon it by saying 
that if the person to whom he made the statement 
had reflected & thought all about it he would have 
come to sce that it could not be true. Of course, 
if the person to whom the statement was made did 
not believe it, & did not act on the belief induced 
by it, there is no estoppel. But supposing he 
did believe it & did act on the belief induced by it, 
then it seems to me you do not get rid of the 
estoppel by saying, “If you had thought more 
about it you would have seen it was not true.” 
The very person who makes a statement of that 
sort has put the other party off making further 
inquiry. He had produced on his mind an im- 
pression as a result of which further inquiry ‘is 
thought to be unnecessary or useless. Therefore, 
I confess I do not think that it is legitimate to 
speculate what is the conclusion at which a man 
would have arrived if he had put together— pieced 
together-——all the considerations that might have 
occurred to a reflective mind cogitating on the 
whole subject, & then to say that because he would 
have come to the conclusion that the statement 
made to him could not have been true, he is not 
entitled to act upon it as if it had been true, 
when in point of fact he did not enter into those 
considerations, but did believe it & did act upon it 
(LORD JIERSCHELL).—BLOOMENTHAL wv. FORD, 
[1897] A. C. 156; 66 L. J. Ch. 2533 76 L. T. 205 ; 
45 W.R. 449 313 T. L. R. 240 ; 4 Mans. 156, H. L. ; 
revsg. S. C. sub nom. Re VEUVE MONNIER ET SES 
Vins, Lrp., Hx p. BLOOMENTHAL, [1896] 2 Ch. 
525, C. A. 

Annotations :—As to (1) Distd. Re African Gold Concessions 
& Development Co., Markham & Darter’s Case, [1899] 


1 Ch. 414. Consd. Gresham Life Assce. Soc. v. Crowther, 
oa ce Ch. 219. Refd. Dixon v. Kennaway, [1900] 


1040. Where all parties know the truth—No 
representation.|—On June 11, 1921, applt. co. 
recovered judgment against the debtor for a 
certain sum & costs. On Apr. 18, 1922, the debtor 
executed a document in the form of a memorandum 
of agreement for the benefit of his creditors. The 
agreement provided that it should not be regis- 
tered either as a composition or deed of arrange- 
ment or otherwise, & contained a schedule of 





as a statement of what such person 
supposed the law of this country to be 


ESTOPPEL. 


creditors & their debts. At the date of the agree- 
ment there were five bkpcy. petitions pending 
against the debtor by creditors other than applt. 
co. Asa result of negotiations between the debtor 
& the five creditors & in consideration of his 
entering into the agreement of Apr. 18, 1922, the 
five creditors agrecd to the dismissal of their 
petitions & signed letters dated Apr. 17, 1922, 
which were all in the same form, & contained a 
statement that it was understood that it was not 
intended to register the agreement as a deed of 
arrangement, by which they respectively agreed 
that so long as the debtor complied with the terms 
of the agreement of Apr. 18, 1922, they would 
not bring any action against him in respect of their 
scheduled debts or attempt to set aside the agree- 
ment. On July 18, 1922, applt. co. signed a 
letter of assent in the same terms, which was also 
dated Apr. 17, 1922, & agreed to hand it over to 
the debtor on receiving from him a promissory 
note or bill of exchange of a third party for £300. 
This condition the debtor performed. The letter 
was not, however, handed over to the debtor 
owing to the refusal by him to pay to applt. co. an 
agreed sum for costs. a term which the ct. held 
formed no part of the original bargain. Applt. co. 
subsequently issued a bkpcy. notice against the 
debtor founded on its judgment debt. The regis- 
trar set the bkpcy. notice aside on the ground 
that applt. co. was bound by the agreement con- 
tained in the letter signed by it. On appeal] :—— 
Held: as the debtor & all the creditors who 
assented to the agreement knew from the terms of 
the instrument itself & from the statement con- 
tained in the letters signed by them that the 
agreement was void, & there was no representation 
that the agreement was valid, there was no ques- 
tion of estoppel, & applt. co. was not estopped 
from issuing a bkpcy. notice.—Ilte A BANKRUPTCY 
Novice, [1924] 2 Ch. 76; 93 L. J. Ch. 497; 181 
L. IT. 307; 68 Sol. Jo. 458; [1924] B. & C. R. 
188, C. A. 





B. When Estoppel by Representation arises. 
(a) Representations of Fact. 

1041. Must be representation of existing fact.]— 
(1) Where a person possesses a legal right, a ct. 
of equity will not interfere to restrain him from 
enforcing it, though, between the time of its 
creation & that of his attempt to enforce it, he 
has made representations of his intention to 
abandon it. Nor will equity interfere even though 
the parties to whom these representations were 
made, have acted on them, & have, in full belief 


which they were cngaged was public 
property & that everybody who 
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B. (a). 


1041 i. Afust be representation of 
existing fact.)—S. was the owner of 
land whercon certain goods were stored 
by P., who pnid S. a rental for the 
occupation of the land. S. gave P. 
eertificates in the following form: 
“*S., Australian wharf reccived from 
P. for storage particulars of goods 
followed. This certificate is transfer- 
able by indorsement & must be 

resented when goods are applied 
or.” PP. having indorsed the certi- 
ficates, lodged them with pltf. bank 
by way of security for advances, & 
the bank on the faith of such certificates 
advanced money to P.:—Held: the 
words ‘ this certificate is transferable 
by indorsement ’”’ may be interpreted 
either as a peotn lee that the party 
certifying will treat the property in 
the goods as transferred by tho indorse- 
ment of the certificates, & that he will 
not deliver the goods except on the 
production of the certificates or partly 


at the time concerning the effect of 
the indorsement, & partly as a promise 
that he would act up to that supposi- 
tion; but as a promise no right of 
action could arise upon it if it were 
binding except to the promisece, P.; 
& as an intended statement of what 
the law was at the time it was not such 
@ representation of an existing fact 
or state of facts as any bond fide holder 
for value was entitled to rely or act 
upon.—COMMERCIAL BANK OF AUS- 
TRALIA, LTD. v. SKINNER (1895), 21 
V. L. It. 368.—AUS, 


1041 ii. -}—In order to found an 
estoppel, a representation must be of 
an existing fact, not of a mere in- 
tention. — HATFIELD v. CANADIAN 
PaciFlo Ry. Co. (1911), 17 W. L. RR. 
554.—CAN. 


1041 ii. .J—Pltf. represented to 
officials of deft. co. that a beach from 
which they desired to procure sand 
for the prosecution of a work upon 











required sand from the beach helped 
himself. Subsequently, & before this 
representation was acted upon, pltf. 
notified defts.’ foreéman that the beach 
was his property & that no sand was 
to be taken out until an arrangement 
was made to pay for it :—Held: tho 
effect of the first representation was 
done away with by the subsequent 
notice & pltf. was not estopped from 
asserting his title.—Iteip v. STANDARD 
CONSTRUCTION Co. (1917), 51 N.S. BR. 
33.—CAN., 


1041 iv. .}— A ropresentation 
which will estop the representer from 
afterwards sotting up a state of affairs 
different from that represented must 
have been a representation of an 
existing fact.—DUNN v. Moosr Jaw 
City, [1921] 2 W. W. It. S81; 14 
Sask. L. R. 445.—CAN. 


1041 v. ——.]—In 1871, M., the 
mtgee. of certain property, styling 
himself the owner of it, mtged. it to 





Parr VI,---EstoprEL IN PAIs. 


in them, entered intu irrevocable engagements. 

lo raise an equity in such a case, there must be 

& misrepresentation of cxisting facts, & not of 

mere intention. 

(2) It [estoppel a puis] is a principle equally 
of law & equity (LorD CRANWoRTH, C.).—JORDEN 
v. MONEY (1854), 5 H. Ll. Cas. 185; 23 L. J. Ch. 
865; 24 L. T. O. S. 160; 10 HK. R. 868, H. L. ; 
revsg. S. C. sub nom. MonrEy v. JORDAN (1852), 2 
De G. M. & G. 318, L. JJ. 

Annotations :--As to (1) Consd. Piggott v. Stratton (1859), 
1 De G. F. & J. 333 Citizens’ Bank of Louisiana v. First 
National Bank of New Orleans (1873), L. Rk. 6 H. L. 
352; Maddison v. Alderson (1883), 8 App. Cas. 467; 
Mills v, Fox (1887), 37 Ch. D. 153; Balkis Consolidated 
Co. v. Tomkinson, [1893] A.C. 396. Apld. Chadwick ». 
Manning, [1896] A. C. 231. Refd. Bushby v. Ellis (1853), 
17 Beav. 279; Pulsford v. Richards (1853), 17 Beav. 
87; Hutton v. Rossiter (1855), 7 De G. M. & G.9; Lotlus 
v. Maw (1862), 3 Gill, 592; Stephens v. Venables (No. 2) 
(1862), 31 Beav. 124; Gillman & Spencer v. Carbutt 
(1889), 37 W. Rt. 437 3 Tuicenses Insce. Corpn. & Guarantee 
Fund v. Lawson (1/896), 12 . L. R. 5013; Re Vickus, 
Karina v. Iickus, [1900] 1 Ch. 331; Whitechureh v. 
Cavanagh, |1902) A. C. 117: Cresswell v. Jeffreys (1912), 
28 T. L. R. 413; Re A Bankruptey Notice, [1924] 2 
th. 76. Generally Mentd. Whitmore v. Mackeson (1852), 
16 Beav. 126; Stone v. Godfrey (1854), 5 De G. M. & 
G. 76; Warden v. Jones (1857), 23 Beav. 487: Mony- 
penny v. Monypenny (1858), 4 K. & J. 1743; Smith 
vw. Kay (1859), 7 H. L. Cas. 751; Goldicutt v. Townsend 
(1860), 28 Beav. 445; M‘Askic v. M'Cay (1868), 16 W. R. 
1187; Williams v. Williams (1868), 37 L. J. Ch. 854; 
Sterry vo. Combs (1871), 25 L, T. 10; Cave v. Crew (1893), 
68 L. T. 254. 

1042. -|—To a declaration in sci. fa. against 
a shareholder of a railway co., deft. pleaded, for 
defence on equitable grounds. That he was 
requested by pltf. to become a transferce of 
shares in the co., as the nominee of Kk. & M. & 
for their benefit & not for deft.’s benefit, & upon 
the representation of pltf. that if deft. would 
become such transferee he should incur no re- 
sponsibility or liability whatever in respect of such 
shares; that deft. relying upon the said repre- 
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sentation did become a transferee of the shares 
in the declaration mentioned, as such nominee of 
kK. & M. & for their benefit & not for deft.’s benefit, 
that deft. was induced by such representation,'& 
not otherwise, to become, & in consequence thereof, 
became such transferee of the shares; that deft. 
never had any interest in the shares, or in the co., 
except as such nominee; that he never derived 
any profit, benefit, or advantage whatsoever from 
the shares or the co.; that the co. never com- 
menced the railway, & the scheme had been & was 
entirely abandoned; that pltf. knew the circum- 
stances under which deft. became such transferee, 
& stood by & suffered & permitted deft. to become 
such transferee upon the said representation, & 
he was now unjustly & inequitably & contrary to 
the said representation, & in fraud thereof, seeking 
to charge deft. & make him responsible & liable as 
a sharcholder of the co. to him, pltf. On de- 
murrer :—Held: the plea afforded no equitable 
or legal defence. 

The allegation that ‘ pltf. represented to deft. 
that he should incur no responsibility’ is not the 
assertion of a fact, but the assertion of pltf.’s 
conclusion from a certain state of facts, & no person 
is precluded from asserting his conclusion from 
facts, though erroneous. If I say there are £5,000, 
in a co., I may afterwards be estopped from 
alleging the contrary, but if 1 say it is a good 
concern because £5,000 have been expended upon 
it, 1 am not estopped (BRAMWELL, B.).—BILL 
v. RICHARDS (1857), 2 H. & N. 8113 26 L. J. Ex. 
409; 29 L. IT. O. S. 1843; 3 Jur. N.S. 520; 5 
W.R. 650 3 157 I. BR. 129. 

1043. --—.]—The doctrine of estoppel by re- 
presentation is applicable only to representations 
as to some state of facts alleged to be at the time 
actually in existence, & not to promises de futuro, 
which, if binding at all, must be binding as 





S. In 1875 M. became the owner of 
such property by purchase. Ip 1877 
such property was put up for sale in 
exccution of a decree against M., & A. 
ace er it. oS. subsequently sucd 

. & A. to enforee the mtge. of such 
property to him by MM. :—Jleld: 
inasmuch as, if S. had at any time sucd 
M. to enforce such mtge. after he had 
become the owner of the mtged. pro- 
perty & before A. had purchased it, M, 
would have been estopped from denying 
the validity of such mtge., & as there 
was nothing fraudulent in such mtge., 
& A, had purchased with a knowledge of 
the facts after M. had become the 
owner, A. was cstopped froin denying 
tho validity of such mtge., & the 
mtged. property was liable in his hands 
to 5.’8 claim.—-Suva Ham v. ALI 
cer age (1881), I. L. R. 3 All, 805.-— 


1041 vi. ——.]—The principle of es- 
toppel in pais arising from a person’s 
conduct, has no application where the 
state of things which it was sought 
to conclude that person from denying 
was a future state of things.—M‘*Kvoy 
v. DROGHEDA HARBOUK COMRS. (1867), 
16 W. R. 34.—IR. 


1041 vii. ——.}—A party is not estop- 
ped from contradicting representations 
jnade py himif they are representations 
of mere legal consequences & not of 
facts.—HuRRKY v. BANK OF NEW 
seein i nea (1883), IN. Z.L.R.C. A. 


1041 viii. ~~ ~.]—A. requested B. to 
lodge money to <A.’s credit at A.’s 
bank tuo meet certain cheques which 
A. had drawn; & 13. undertook to do 
sO. 3B. saw the manager of the bank, 
& the jury found that he informed him 
of what had takon pluco between him 
& A., & asked him to accept a store 
warrant instead of cash, as that would 


be more convenient to him, B., & 
that the Manager agreed to honour the 


cheques if the store warrant were 
deposited. The store warrant was 
dcposited, but the cheques were 


afterwards dishonoured. A. had au- 
thorised nothing but tho paying-in 
of mouey, & did not know antl after 
the dishonour that a store warrant 
had been lodged instead of cash. 
Hearing of the dishonour, he saw Bb., 
who explained what he had done, & 
A. then expressed himself as satisfied 
with the course B. hadtaken. Ihethen 
sucd the bank for dainages :—Held : 
there could be no estoppel, as there 
was no representation made to LB. as 
agent for A., & no representation of 
any existing fact.—BANK OF NEW 
ZEALAND ©. FLEMING (1899), 18 
N. 4, L. R. 1.—N.Z. 


1041 ix. ——.}—Testator during his 
Hfetime becaimne surety for his son for 
the performance of a large railway 
contract. Fcaring that he would be 
called upon as surety, & that his 
daughters would be left without 
anything, he conveyed certain lands 
to each of his daughters, including 
pltf. Afterwards he got thon to 
convey the lands back to him again. 
In a letter to pltf., in reference to her 
conveying back the land, which had 
been conveyed to her, he said that she 
would have to sign the deed & return 
it to his Jawyer, as he wanted to make 
out his will. Te added, ‘* Whatever I 
have, or muy have, you all share alike.”’ 
Testator had one son & three daughters. 
Pitf. conveyed the land back to 
testator. he conveyanco was ex- 

ressed to be in consideratiog of natural 
ove & affection :—J/eld: the letter 
did not give rise to an estuppel, not 
being a representation of anything 
existing as a fact.—Hiaair vo. WILKIN- 
SON (1903), 23 N. Z. L. R. 74.—N.Z 


1041 x. J—If a man’s conduct 
is such as to amount to a virtual 
represcutation that a ccortain state 
of facta exists, the ct. will not hesitate 
to hold him to such representation at 
the suit of the person to whom it was 
mado & who has acted upon it.— 
UNION Bank (LIQUIDATORS) v. BEIT 
(1892), 9S. C. 109.—S. AF. 

1041 xi. ——.]}—In cases of estoppel 
&® nan must be taken to know that 
a representation is false if he con- 
sciously abstains froin doing that which 
a8 a matter of business he would do 
& abstains because he would rather 
not know the truth.—ANGEURN v,. 
FEDERAL COLD STORAGE Co., LTD. 
(1908), T. S. 761.—S. AF. 

1041 xii. -}—To establish an 
estoppel by represcntation, the repre- 
sentation must be of an existing fact 
& not merely an expression of in- 
tention. A document reading, ‘‘ We, 
the undersigned, hereby guurantce to 
indemnify ... against any loss he 
may sustain through advancing certain 
moneys to J. H., in amounts against 
our names,” is not a representation 
of an existing fact so far as any loss 
is coneerned, & to thatextent creates no 
estoppel.——-MURMAN v, MINCHIN (1910), 
10 H. C. 313.—-S. AF. 

1041 xiii. -~—.]—- To establish an 
estoppel by representation, the repre- 
sentation must be of an existing fact 
& not merely an expression of in- 
tention. 

A document reading, ‘ We, the 
undersigned, hereby guaruntee te 
judomnify ... aguipst any loss he 
nay sustain through advancing certain 
Inopeys to J. H., in amounts agains. 
our hames,”’ is not a representation of 
an existing fact so fur as any loss 1s 
concerned, & to that extent creates no 
estoppel.—Wrak v.o Kear (1912), 
T: RP. D. 135.—S. AF. 
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3. 





By representation: Sub-sect. 1, B. (a), (8) 


contracts (LORD SELBORNE, C.).—MADDISON . 
ALDERSON (1883), 8 App. Cas. 467; 52 L. J. Q. B. 
737; 49 L. 1. 303; 47 J. P. 821; 31 W. R. 820, 
H.1.: affg. 8. C. sub nom. ALDERSON v. MADDISON 
(1881), 7Q. B. D. 174, C. A. 

Annotations -—Consd. Gillman, Spencer v. Carbutt (1889), 
61 L. IT. 281. Refd. Liconses Insce. Corpn. & Guarantee 
Fund v. Lawson (1896), 12 T. L. R. 501; Coleman v., 
North (1898), 47 W. R. 47; Re Fickus, Farina v. Fickus, 
[1900] } Ch. 331; Re A Bankruptcy Notice, [1924] 2 Ch. 
76. entd. Humphreys v. Green (1882), 10 Q. B. D. 148 ; 
A.-G. v. Hubbuck (1884), 13 Q. B. D. 275; 2» Beetham, 
Ex p. Broderick (1886), 18 Q. B. D. 380; Miles v. New 
Zealand Alford state Co. (1886), 32 Ch. D. 266 ; McManus 
v. Cooke (1887), 35 Ch. D. 681; Lucas v. Dixon (1889), 22 
Q. B. LD. 357; Blackburn v. Blackburn (No. 1) (1891), 
36 Sol. Jo. 27; Davis v. Leicester Corpn., [1894] 2 Ch. 208 ; 
Hodson v. Heuland, [1896] 2 Ch. 428; Isaacs v. Evans 
(1899), 16 T. Il. KR. 113; Miller & Aldworth v. Sharp, 
(1899] 1 Ch. 622; Thursby v. Eccles (1900), 70 L. J, S 3. 
91; Fe Holland, Grege v. Holland, [1902] 2 Ch, 360; 
Chapronicre v. Lambert, [1917] 2 Ch. 356; Banbury ev. 
Bank of Montreal, [1918] A. C. 626; Morris v. Baron, 
ed A. GC. 1; Rawlinson v. Ames (1924), 69 Sol. Jo. 
42, 


1044. --—- Not of mere intention.]|—JonrDEN 
v. Monrty, No. 1041, ante. 

1045. - ——.|—MADDISON v. ALDERSON, 
No. 1043, ante. 

1046, ---— .|—A delivery order given by 
the vendor of goods is a mere promise to do some- 
thing in futuro, & is not a representation upon 
which to found an estoppel. A broker on Feb. 6, 
bought goods from defts. on account of pltfs. 
without their authority & without ever informing 
them of the fact. On Mar. 22, he sold the same 
goods to pitts. “ on account of his principals,” at 
a different price & upon different terms. THe, 
thereupon, obtained trom defts. a delivery order, 
which was marked with a reference to the contract 
of eb. 6, & obtained payment from pltfs., upon 
giving them that order, under the contract of 
Mar, 22. Ie absconded with the money, & defts. 
refused to deliver the goods to pltfs. without pay- 
ment under the contract of Feb. 6. Defts. carried 
on separate businesses as merchants, & as 
wharlingers, & the delivery order was given by 
them, as merchants, directed to the superintendent 
of their business of wharfingers :—Held: defts. 
were not cstopped from denying that the goods 
were the property of pltfs. 

A delivery order is only a promise to do some- 
thing in fuluro, & is not a representation as to a 
state of facts (LonD Tsuen, M.R.).— GILMAN, 
SPENCER & Co. v. CARBUTT & Co, (1889), 61 L. T. 
281; 37 W. R. 4387; 5'T. L. R. 335, C. A. 

1047, —-— —. —.|—Pltf. & deft. jointly guaran- 
teed to a bank payment of a certain cash bond, 
pltf. agreeing with deft. to indemnify him from 
all liability thereunder. Seven years afterwards 
the bank released the guarantors from liability 
on payment by each of £1,000. In a suit by pltf. 
to declare the agreement of indemnity discharged, 
& to restrain deft. from continuing his action 
thercon :—Held : (1) in the absence of a contract 
to discharge it, dett. could not be estopped from 
enforcing it by any representation, express or 
implied, of his intention to abandon it; (2) to 
raise an equity on behalf of pitf. there must have 
been misrepresentation of existing facts.—CIIAD- 
WICK v. MANNING, [1896] A. CO. 231: 651. J.P. C6 
42, 2. C. . ee 
ee :—Reld. Cresswell x, Jeffreys (1912), 28 TL. R. 


1048. ~-—~-.|—N,, a pre 
“J T4N., & promoter of, & vendor 
to, an unsuccessful mining co., publics & iecad 
faith promised to create a trust, under which the 
co. & its sharcholders would have benefited, but 




















died before the trust was created :—Held: a 
person who heard of the contemplated trust could 
not, in virtue of the fact that he bought or held 
shares of the co. in confidence of N.’s promise 
being carried out, establish a case of contract as 
against N., &, in the absence of any fraud or 
special representation, neither N. nor his exors. 
would be estopped from denying liability, not- 
withstanding that N. himself might have benefited 
by the promise having been made.-—COLEMAN v. 
Nonru (1898), 47 W. R. 57. 

1049. .|-—-WHITECHURCH (GEORGE), 
Lrp. v. CAVANAGH, No. 1057, post. 

1050. -|\—Deft. J. was the landlord 
of a farm,the tenant of which was in arrear with 
his rent. On the farm pltf. had cattle grazing. 
J. instructed deft. D., a bailiff, to distrain for the 
rent due, & the fact that a distress was likely to 
be levied came to the knowledge of pltf., who 
thereupon had a conversation with deft. D., & 
said that he would move his cattle off the farm. 
D. said ‘‘ Don’t be such a fool, I can’t touch your 
cattle because you took the keep by auction.” 
On that, pltf., believing the cattle to be safe, 
took no steps to remove them ;_ but when a distress 
was subsequently levied four of pltf.’s cattle were 
seized. In an action for wrongful distress, the 
jury found that D. or J. led pltf. to believe that 
he was not going to, & had no right to, levy distress 
on pltf.’s cattle :-—Held : the statement by D. was 
either a misstatement of law or a declaration of 
intention to abandon a legal right to distrain, & 
in neither case could it create an estoppel.— 
CRESSWELL Vv. JEFFREYS, CRESSWELL UV. JEFFREYS 
(1912), 28 T. L. R. 413, D. C.3 revsd. on other 
grounds, 29 T. I. R. 90, C. A. 

.|— See, Jurther, Sub-sect. 1, F., post; 
&, generally, Contracr, Vol. XII., pp. 583, 54, 
Nos. 299-307. 

To settle.|—See SETTLEMEN'TS. 

1051. Not of intention or belief.|—- Bin v. 
RicHAnrps, No. 1042, ante. 

-|—Compare Nos. 1052, 1054, post. 

Particular instances of representations—-Made 
verbally.|--See Sub-sect. 2, A., post. 

In writing.]—See Sub-sect. 2, B., post. 

Whether actionable.|—- See Misn& PRESENTATION 
& FRAUD. 









































(b) Representations of Lav. 


1052. What amounts to payment.|——A. & B. 
were both in the habit of sending goods to C., a 
factor, for sale. In the course of his dealings with 
C., B. purchased of him goods belonging to A., 
which wete invoiced to him by C. in his own name ; 
though upon the balance of accounts between 
them, C. was indebted to B. A. afterwards {filed 
an affidavit in the Ct. of Bkpcy., in which he alleged 
that C. was justly & truly indebted to him in a 
certain sum for goods belonging to him sold & 
delivered by C. as the factor or agent of A., to B., 
& for which goods C. received payment by means 
of goods sold & delivered to him by B., & which 
goods were used by C. in his trade of a cheese- 
monger. Upon this affidavit, a fiat was worked 
out against C. to his termination :—Held: this 
aftidavit did not cstop A. from suing B. for the 
price of the goods, or afford sufficient evidence to 
sustain a plea of payment in that action. 

If the facts detailed in the affidavit do not 
amount to payment, the circumstance of pltf.’s 
calling it a payment will not make it so. The 
facts being all detailed, the conclusion that it 
amounted to payment is a mere matter of law 
which pltf. chose to infer (MAULE, J.).—MoRGAN 


Parr VI.—Esropret in PAIs. 


vy. COUCUMAN (1853), 14 C. B. 100; 20. L. R. 53; 

23 L. J.C, P. 86; 2 W. BR. 59; 139 BE. R. 42. 
1053. Effect of deed.]—-laim, stating that defts. 

were carriers of passengers by railway, & pltf. was 

received by them as a passenger in an express 
train which by their negligence came into collision 
with an engine & he was injured. Defence, that 
alter the collision pltf. accepted money from 
defts.’ officer in satisfaction of his cause of action, 

& executed a rclease. Reply, that defts.’ officer 

procured pltf. to execute the release by fraudu- 

lently representing to him for that purpose that 
his injuries were of a trivial & temporary nature, 

& that if they should afterwards turn out to be 

more serious than he then anticipated, he would 

stil, though he had executed the deed, be in a 

position to obtain further compensation from 

defts., & that pltf. was thereby induced to exc- 
cute the deed, & that after he had executed it 
his injuries turned out to be of a more serious 
nature than he had anticipated :—//eld: the 
reply was good, as it contained a separate & 
independent. statement that pltf. was induced to 
execute the deed in consequence of a fraudulent 
representation that his injuries were of a trivial 

& temporary character. 

Semble: a fraudulent representation as to the 
effect of a deed may be relied upon as a defence to 
an action upon the deed.—LIRScCHFELD v. LONDON, 
Briciton & Sourn Coast Ry. Co. (1876), 2 
Q. B.D. 1; 46L. J. Q. B. 945 sub nom. Lloerscu- 
FIELD v. LONDON, BRIGHTON & SoutTH Coast Ry. 
Co., 35 L. T. 473. 

1054. Meaning of condition in policy.}—-During 
negotiations between the manufacturers & an 
agent of an insurance co. for the issue of a fire 
policy the manufacturers asked the agent whether 
the co.’s ordinary fire policy covered damage done 
by an explosion following a fire. The agent in 
reply quoted the terms of the condition mentioned 
above & informed the manufacturers that damage 
caused by an explosion resulting from a fire would 
be covered by the co.’s ordinary fire policy save 
that loss or damage as specified in the condition 
would be excepted. ‘the manufacturers under- 
stood the qualification to refer only to an explosion 
due to hostile action, ‘ loss or damage occasioned 
by foreign enemy” being one of the excepted 
risks in the condition :—eld: the representation 
by the agent was a representation, not of fact, 
but of law—namely, as to the meaning & effect 
of the condition——&, therefore, the insurance co. 
when sued on the policy was not estopped from 
contending by way of defence that the loss was 
caused by an explosion.--Re Hoontmy HWiIntn 
RUBBER & CHEMICAL Co. & Royau INSURANCE 
Co., (1920] L K. B. 2573; sub non. Hoovtey UI. 
RUBBER & CHEMICAL Co., Lrp. v. Roya INSUR- 
ANCE Co., Lrp., 88 L. J. K. B. 1120; 121 L. T. 
270; 35 TT. L. R. 4835; affd. on other grounds, 
[1920] 1 Is. B. 264, C. A. 

Annotation -—Mentd. Curtis’s & Warvey (Canada) v. North 
British & Mercantile Insec., [1921] 1 A. C. 303, 
Whether actionable.|——Sce MiIsk&pRESENTATION 

& Raub. 


(c) Ambiguous Representations. 

1055. Statement must be clear & unambiguous.} 
—Low v. BOUVERIE, No. 5, ante. 

1056. -|}—ONWARD BUILDING SOCIETY v. 
SMITUSON, No. 734, ante. 

1057. -|-—(1) In permitting its secretary to 
certify transfers of shares, a co. does not authorise 
the secretary to do more than give a receipt for 
certificates of shares which are actually lodged in 
the office. If the secretary gives a receipt or an 
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acknowledgment for certificates which have not 
been lodged, the co. is not estopped from setting 
up the true facts. Transfers of shares in & CO 
having been lodged with the co.’s secretary with- 
out the certificates for the shares, the secretary 
fraudulently certified upon the transfers that the 
certificates for the shares were in the co.’s office. 

The proposed transferee having brought an action 

against the co. for refusing to register him as the 

owner :—Held: the co. was not estopped from 
showing that the proposed transferor had no shares 
to transfer, & the action would not lie. 

(2) It is an essential clement that the person to 
whom the representation was made has suffered 
loss by acting upon it; or, to put it in another 
way, has altered his position to his detriment by 
acting on the representation (LORD ROBERTSON). 

(3) I have always understood that a representa- 
tion to bind anybody as an estoppel must be a 
representation of an existing fact, or rather a 
representation as to some fact alleged to be in 
existence, must not consist of promises de fuluro 
(LonD MACNAGHTEN). 

(4) To support an estoppel the evidence ought 
to be clear & unambiguous. No representations 
can be relied on as estoppels if they have been 
induced by the concealment of any material fact 
on the part of those who seek to use them as such 3; 
& if the person to whom they are made knows 
something which, if revealed, would have been 
calculated to influence the other to hesitate or 
seek for further information before speaking 
positively, & that something has been withheld 
the representation ought not to be treated as 
an estoppel (LORD BRAMPTON).— WHITECHURCH 
(GEORGE), Jirp. v. CAVANAGH, [1902] A. C. 117; 
7.1L. J. K. 13, 400; 85 L. T. 349; 50 W. R. 218 ; 
17 T. L. R. 746; 9 Mans. 351, H. L. 3 revsg. 8. C. 
sub nom. CAVANAGH v. WHITECHURCH (GEORGE), 
Lrp. (1900), 16 T. T. R. 3808, C. A. 

Annotations ;-—-4As_ to ® Expld. Lloyd v. Grace, Smith, 
{1911} 2 K. B. 489. efd. Tendring Hundred Waterworks 
Co. v. Jones, [1903] 2 Ch. 615; Hambro v. Burnand 
(1904), 9 Com. Cas. 251; Ruben v. Great Fingall Con- 
solidatod, [1904] 2 K. B. 712; Platt v. Rowe (‘Trading ag 
Chapman & Rowe) & Mitchell (1909), 26 T. GL. Re. 49, 
As to (3) Refd. Comitti v. Maher (1905), 22 T. Ji, BR. 121; 
Iry v. Smollic, [1912] 3 IK. BR. 2825 Brandon vy. Michelbar 
(1919), 35 ‘IT. L. R. 617. As to (4) Apld. Porter v. Moore, 
[1904] 2 Ch. 367; Doey.v. lL. & N.W. Ry. (1919) LKB. 
623. Generally, Mentd. Anglo-American Oil Co. v. 
Manning, [1908] 1 K. B. 536; Maleoln, Brunker v, 
Waterhouse (1908), 24 T. L. R. 854. 

1058. |—Where a legacy is given upon a 
condition, an exor. who takes a beneficial interest 
in the legacy on the breach of the condition owes 
no duty to the legatee to give notice of the terms 
of the legacy. Testatrix appointed her son A. 
her exor. & bequcathed a leasehold house to her 
son B., then abroad, & directed that in case he 
should not return & claim it it should go to A. 
After the death of testatrix, A. wrote to B.: ‘A 
house has been left you & according to the will 
it is to be in my hands until you claim it’”’; but 
he did not inform him of the gift over. B. died 
abroad without having claimed the house :—Held: 
A. was not estopped by the letter from claiming 
under the gift over, because there was no suffi- 
ciently precise representation that B. was abso- 
lutely entitled, & it was not proved that the 
non-return of B. was the consequence of the 
representation.—Re Lewis, Lewis v. L&wis, 
[1904] 2 Ch. 656; 73 L. J. Ch. 748; 91 L. T. 242 ; 
53 W. R. 393, C. A. 

Mentd. 7?e Turnbull, Skipper v. Wade (1905), 

49 Sol. Jo. 417; de Mackay, Mackay v. Gould, (1906) 

i Ch. 25, 

Whether actionable.| —See MisnepResENTATION 
& FRAUD. 
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(d) Representations in respect of ulira vires Acts. 

41059. General rule.|—FairTITLE d. MYTTON v. 
GILBERT, No. 912, ante. _ 

1060. .|—(1) The directors of an unincor- 
porated building society which had no borrowing 
powers borrowed money for the benefit of the 
socicty & gave to the lender as security the pro- 
missory notes of the directors. The society was 
afterwards incorporated under Building Societies 
Act, 1874 (c. 42), & acquired borrowing powers. 
Applt., who was the representative of the lender, 
applied to the society for repayment of the loan, 
but ultimately agreed to refrain from legal pro- 
cecdings against the society on the directors giving 
him a deposit note for the amount due. The 
directors accordingly gave him a deposit note 
under the seal of the society, stating that the money 
was lent by applt. on the date of the deposit note, 
& he, thereupon, gave up to them the promissory 
notes above mentioned :—Held: the deposit note 
was not binding on the socicty. 

(2) It is well established that a corporate body 
cannot be estopped by deed or otherwise from 
showing that it had no power to do that which it 
purports to have done (CAVE, J.).—He COMPANIES 
Acts, a p. WATSON (1888), 21 Q. B. D. 301; 57 
J. J. Q. B. 609; 52 J. P. 7423; sub nom. Re 
SHEFFIELD PERMANENT BUILDING Society, Ea p. 
Watson, 50 L. T. 401; 36 W. R. 829, D. C. 
Annotations :—As to (1) Refd. Re Bottomgate Industrial 

Co-op. Soc. (1891), 65 L. T. 7123 Re Birkbeck Permanent 

Benefit Bldg. Soc., (1912) 2 Ch. 183. Gencrally, Mentd. 

Sinclair v. Brougham, [1914] A. C. 398, 

1061. .|—A local authority, being a public 
body with public duties, are not estopped from 
asserting a right to put an end to a nuisance by the 
fact that they had formerly permitted & en- 
couraged the acts which cause the nuisance, it 
being beyond their power to make any binding 
agreement to permit such acts.—StT. Mary, 
ISLINGTON, VESTRY v. HORNSEY URBAN COUNCIL, 
{1900] 1 Ch. 695 ; 69 L. J. Ch. 824; 82 L. T. 580; 
48 ae Rh. 401; 16 T. L. R. 286; 44 Sol. Jo. 327, 
C. A. 

Annotations: -Mentd. L. C. CG. v. Acton U. D. GC. (1900), 17 
PL. 1575 Mast Barnet Valley U. C. v. Stallard (1909), 
79 1. J. Ch. 103; 
1 Ch. 307, 

—-— Distinction between ultra vires acts & 
mere irregularities.|—See Nos. 1066, 1068, post. 

1062. Waiver by vicar of rights—Public & not 
private rights.|—Claim : That pltf. was vicar of a 
parish; that a chapel was crected within it & 
endowed & consecrated for the administration of 
the sacraments & the performance of all other 
divine offices according to the rites of the Church 
of England ; that pltf. as such vicar was entitled 
to noininate & present & had nominated & pre- 
sented a clerk to the chapel, but another clerk had 
been licensed, instituted & admitted by deft. 
bishop on the nomination & presentation of certain 
other defts. who thereby hindered pltf. in the 
exercise of his right; & he claimed to have his 
right established & declared. Defence of the last- 
mentioned defts.: That certain freeholders had 
erected the chapel, & conveyed to the Ecclesiastical 
Comrs., & applied to them under Church Building 
Act, 1851 (c. 97), to declare the right of nomination 
to be in defts. who had endowed the chapel, & 


eee 








Liverpool Corpn. v. Coghill, [1918] 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (4), 


p. Action by former councillor in 
public interest.}—M., who had been «a 
member of a municipal council &, 


when such, had consented to the ou the 


purchase of a certain 
a scheme whereby a public loan had to 
be raised in a manner primd facie 
illegal, thereafter moved to have the 
council restrained from paying interest 
loan :—Held : 
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that before making such declaration a copy of the 
application was, according to the Act, sent by the 
Comrs. to pltf., he bein§ both patron & incumbent 
of the parish ; that if he had ceased to be patron 
he stood by & knowingly allowed those defts. to 
endow the chapel & procure the same to be consec- 
crated in the belief entertained by them as he 
well knew that he was patron, & that the sending 
of such copy to him was in fact a sending of a copy 
both to the patron & incumbent as required by 
the Act, & pltf. was, therefore, estopped from 
denying that he was patron; & that the right of 
nomination had been declared to be in those defts., 
who afterwards nominated. On demurrer to the 
allegation of estoppel:—Held: it was bad, 
because the rights of the vicar were not merely 
private but were accompanied by spiritual & other 
duties in which his parishioners were interested, 
& he could not therefore waive or divest himself 
of those rights & duties by the conduct imputed 
to him.—MACALLISTER v. ROCIIESTER (Bpe.) (1880), 
5C.P.D. 194; 49L. 5.Q.B. 114; 42 L. T. 22, 
D. C. 
Annotations :—Mentd. Molloy v. Kilby (1880), 15 Ch. D. 
32; Piller v. Roberts (1882), 21 Ch. D. 1983 Iden v, 

Weardale Iron & Coal Co. (1887), 34 Ch. D. 223. 

1063. Agreement by public body with public 
duties permitting nuisance—Right of public body 
to terminate nuisance.|—St. Mary, ISLINGTON, 
VESTRY v. HORNSEY URBAN COUNCIL, No. 1061, 
ante. 

1064. Lease not in compliance with Municipal 
Corporations Act, 1882 (c. 50), s. 108.]—Deft. was 
in possession of certain premises, of which a lease 
for 300 years was granted in 1599 by pitfs., the 
corpn. of Canterbury, & which would expire in 
1899. In 1892 an arrangement was entered into 
between the parties, by the terms of which, in 
consideration of the surrender by deft. of the old 
lease, pltfs. agreed to grant her a lease for her life 
free of rent. Deft. duly handed over the old 
lease, & received in exchange a lease for her life, 
which was in fact invalid by reason of not comply- 
ing with sect. 108 of the above Act. In 1908 an 
action was brought by pltfs. tou recover possession 
of the property. Deft. set up that as she had 
surrendered the old lease in 1892, & the Ilcase 
granted to her was invalid, Stat. Limitations began 
to run from that date, & that, as she had been in 
possession for more than twelve years since 1892, 
defts. were not entitled to recover possession of 
the premises :—Held: pltfs. were not estopped 
from setting up the invalidity of the lease of 1802 
or from denying the eflicacy of the surrender of the 
lease of 1599.—CANTERBURY CORPN. v. COOPER 
(1909), 100 L. T. 597; 73 J. P. 225; 53 Sol. Jo. 
301; 71. G. R. 008, C. A. 

1065. Contract not under seal.|—Public Health 
Act, 1875 (c. 55), is not limited to contracts 
made for work to be done for or goods to be 
supplied to an urban authority, but applies to 
every contract made by an urban authority under 
any of the powers created by that Act. Pltf. 
deposited plans with defts. for erecting 36 houses 
on his land, which was in defts.’ district & on one 
side adjoined a narrow highway, & at the instance 
of defts. altercd his plans, & signed an agreement 
purporting to be made between himself & defts., 
whereby he agreed to remove his boundary fence 
& to throw a strip of land into the highway the 


roperty under being a public ono in which the rate- 


ayers were as much Interested as M., 
he Jatter was not estopped from pro- 
ceecding.—MABERLEY v. WoopsTOcK 
MUNICIPALITY (1901), 18 & C. 443.-- 
the matter 5S. AF, 


Part VI.—EsrorprE.L In PAIs. 


whole length of his frontage so as to widen the 
highway to a uniform width of forty feet & defts. 
in consideration of his so doing agreed at their 
expense to make up & adopt the strip of land as a 
highway. Matters proceeded on the footing that 
the agreement was binding on both parties. Pltf. 
built his houses, & fulfilled his part of the agree- 
ment & gave possession of the strip of land to 
defts. who took possession of it, but did not make 
it up or adopt it as a highway. To an action by 
pltf. to compel defts. specifically to perform their 
part of the agreement could not be enforced 
against them because as the fact was, it was not 
sealed by them nor signed by any one on their 
behalf, & they relied on the above Act, & also on 
Stat. Frauds :-- Held: dcfts. were not in any way 
estopped from relying on the fact that the contract 
was not under seal &, therefore, was not bind- 
ing upon them.—ILOARE v. KINGSBURY URBAN 
CouNCIL, [1912] 2 Ch. 452; 81 L. J. Ch. 666; 107 
L. 'T. 492; 76 J. P. 401; 56 Sol. Jo. 704; 10 
L. G. RR. 829. 

untae :—Mentd. Douglass v. Rhyl U. C., (1913) 2 Ch. 


See, further, ConvORATIONS, Vol. XTIT., p. 384. 

1066. Irregularity—Absence of valid resolution. | 

—VDitf. declared against defts., a joint stock co. 
completely registered under 7 & 8 Vict., c. 110, 
on @ bond, signed by two directors, under the seal 
of the co., whereby the co. acknowledged them- 
selves to be bound to pltt. in £2,000. The plea 
set out the condition, which appeared to be for 
securing to pltf., who was a banker, such sum as 
the co. should, to the amount of £1,000, owe to 
pltf. on the balance of the account current, from 
time to time, & for indemnifying pltf. to that 
amount from losses incurred by reason of the 
account between pltf. & defts. The plea further 
set out clauses of the registered deed of settlement, 
by which it appeared that the directors were 
authorised, under certain circumstances, to give 
bills, notes, bonds or mtges.: & one clause pro- 
vided that the directors might borrow on bond 
such sums as should, from time to time, by a general 
resolution of the co., be authorised to be bor- 
rowed. The plea averred that there had been no 
such resolution authorising the making of the bond, 
& that it was given without the authority of the 
shareholders. The replication set out the deed 
of settlement further, by which it appeared that 
the co. was formed for the purpose of carrying on 
mining operations & forming a railway. On 
demurrers to the plea & replication :—JIeld : pltf. 
was entitled to judgment, the obligee having, on 
the facts alleged, a right to presume that there had 
been a resolution at a general meeting, authorising 
the borrowing the moncy on bond. 

Semble: such resolution would confer sufficient 
authority if it authorised the borrowing on bond 
of such sums as the directors might deem ex- 
pedient, in accordance with the statute & deed, 
without otherwise defining the amount.—RoyaL 
British Bank v. Turquanp (1856), 6 Ki. & Bb. 
327; 25 L. J. Q. B. 317; 2 Jur. N.S. 6633; 119 
I. R. 886, Ex. Ch. 

Annotations hs cae Agar v. Athenacum Life Assce. Soc. 
(1848), 3 C. BL N.S. 725; Athcnacum Life Iusece. v. Pooley 
(1858), 28 L. J. Ch. 119. Consd. te Athenaeum Life 
Asseo, Soc., Wx np. Kaglo Insee. (1858), 4 K. & J. 519; 
Totterdell v. Fareham Brick Co. (1866), L. I. 1 C. bP. 674. 
Expld. Fountaine v. Carmarthen Ry. (1868), L. R. 5 Haq. 
316. Apld. Re Land Crodit Co. of Ireland, Ex p. Overend, 


Gurney (1869), 4 Ch. App. 460. Apprvd. Ke Bank of 
Hindustan, China, & Japan, Campbell's Cuse, Hippisley’s 
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County Palatine Loan & Discount Co., Cartmell’s Caso 
(1874), 9 Ch. App. 691; Irvine v. Union Bank of Australia 
(1877), 2 App. Cas. 366. Apld. County of Gloucoster 
3ank v. Rudry Merthyr Steam & House Coal Colliery Co., 

[1895] 1 Ch. 629. Consd. Underwood v. Bank of Liver- 

pool, Underwood v. Barclays Bank, [1924] 1 K. B. 

775. Refd. Curteis ». Anchor Insce. (1857), 2 H. & N. 

537; Balfour v. Ernest (1859), 5 C. B. N. 5. 6013. Com- 

mercial Bank of Canada v. G. W.. Ry. of Canada 

(1865), 3 Moo. P. CG. CG. N. 8. 295; Re London, Ham- 

burg & Continental Mxchange Bank, Zuluocta’s Claim 

(1870), 5 Ch. App. 414; East Holyford Mining Co. 

v. Costelloo (1871), 19 W. R. 1010; Colonial Bank of 

Australasia v. Willan (1874), L. R. 5 P. C. 417; Mahony 

». Kast Holyford Mining Co. (1875), L. R. 7 H. L. 869; 

Melbourne Banking Corpn. v. Brougham (1878), 4 App. 

Cas. 156; Re Briton Medical & General Lifo Assocn. 

(1889), 5 T. L. R. 502; VPromier Industrial Bank 2. 

Carlton Manufacturing Co. & Crubtree, [1909] 1 K. B. 

106; Dey v. Pullinger Enginecring Co., [1921] 1 K. B. 77. 

Mentd. Prince of Wales Assce. v. Harding (1858), E. B. & 

K. 183; Guest v. Poole & Bournemouth Ry. (1870), 

Lh. R.5 C. BP. 5535; Riche v. ay Ry. Carriage & Iron 

Co. (1874), L. R. 9 Exch. 224; Yorkshire Ry. Wagon Co, 

v. Maclure (1881), 30 W. R. 288; Ward v. Royal Exchange 

Shipping Co., Mx p. Harrison (1887), 48 L. T. 1743 Re 

Hampshire Land Co., [1896] 2 Ch. 743; Duck v. Tower 

Galvanizing Co., (L901) 2 K. B. 314. 

1067. - .|—Where a co. is empowered 
to acquire & hold real estate for the purposes of 
its business, the co., acting bond fide, must be the 
sole judge of what is required for the purposes of 
its business. But where a vendor sold property 
to a co. upon the faith of a document given to 
him by the officials of the co., which purported 
to be a copy of'a resolution of the directors duly 
& regularly passed, the co. cannot afterwards be 
heard to say that the proper formalities had not 
been complied with, & that the alleged resolution 
was invalid, there being nothing to put the vendor 
on inquiry.—MoNTREAL & Sr. LAWRENCE Lian & 
PowER Co. v. RoBerT, [1906] A. C. 1963 75 
L. J. P. C. 33; 94 L. T. 2293; 13 Mans. 184, P. C. 

1068. --—- Company’s seal affixed to mortgage 
-—-No quorum.]|—The directors of a joint stock co. 
had power under their articles to fix the number 
of directors which should form a quorum. By a 
resolution they fixed three as a quorum. A 
meeting of directors, at which two only were 
present, authorised the secretary to affix the co.’s 
scal to a mtge., which was accordingly done by 
the secretary in the presence of the same two 
directors :—Held: as between the co. & the 
mtgees., who had no notice of the irregularity, 
the execution of the deed was valid.—COUNTY OF 
GLOUCESTER Bank v. RUDRY MERTHYR STEAM & 
Houser Coan CoLturery Co., [1895] 1 Ch. 629; 64 
L. J. Ch. 451; 72 L. T. 375; 43 W. Rh. 486; 39 
Sol. Jo. 831; 2 Mans. 223; 12 R. 183, C. A. 
Annotations :-—Consd. Ruben v. Great Fingall Consolidated, 

{1904} 1 K. B. 650; Premier Industrial Bank v. Carlton 

Manufacturing Co. & Crabtree, [1909] 1 K. LB. 106. 

Apld. Re Fireproof Doors, Uinney v. The Co., [(1916] 

2 Ch. 142. Consd. Underwood v. Bank of Liverpool, 

Underwood v. Barclays Bank, [1924] 1 K. B. 775. efd. 

Re Bauk of Syria, Owen & Ashworth’s Claim (1900), 83 

LL. T. 547. entd. Poole v. Downes (1897), 76 L. T. 

110; Duck v. Tower Galvanizing Co., [1901] 2 K. B. 314 ; 

Stamford, spalding & Boston Banking Co. ». Keeble 

(1913), 82 L. J. Ch. 388; Dey wv. Pullinger Engineering 

Co., (1921) 1 K. B. 77, 

Estoppel of companies generally, see COMPANIES, 
Vol. IX., pp. 287-290, Nos. 1783-1798, p. 299, 
No. 1854, Vol. X., pp. 775, 776, Nos. 4844-4856. 

_ Doctrine of ultra vires generally, sec COMPANIES, 
pp. 1163-1170, Nos. 8237-8308 ; CORPORATIONS, 
Vol. XIII., pp. 354-869, Nos. 922-1008. 


(e) Representation Induced by Party Complaining. 
1069. General rule.]|—WHITECHURCH (GEORGE), 








Case, Alison’s Case (1873), 9 Ch. App. 1. Distd. 2e Lrp. v. CAVANAGH, No. 1057, ante. 
F _ at different times served H. with line. To cach of the first two notices 
PART VI. ioe Chea SECT. 1. several notices under Dominion Ry. H. replied by a notice appointing an 
: . Act, statiug that portions oflandowned arbitrator, but stating such appoint- 


1069 i. General rule.J— A railway co. 


by him were required for the co.’s 


ment to be expressly without prejudice 
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3.—By representation : Sub-sect. 1, B. (e) 


& (f).] 

1070. —--—.]-A person cannot rely by way of 
estoppel on a statement induced by his own mis- 
representation, or by his concealment of a material 
fact the disclosure of which would have been 
calculated to make his informant hesitate or seck 
for further information before making the state- 
ment, or where the circumstances would have 
deterred a reasonable man from acting on it. 
Intending mtgees. of a trust fund induced a trustee 
to sign a memorandum that he had not received 
any notice of a prior charge, without informing 
him that the particular form of memorandum had 
been submitted to & was still under the con- 
sideration of his solrs., whose practice was to 
refuse to advise trustees to sign such documents, 
& also, though perhaps unintentionally, giving 
him the impression that he was signing it with 
their approval. The mtgees. were definitely in- 
formed before completion that the solrs. never 
advised trustees to sign the particular form of 
memorandum. Some time after completion it 
was discovered that the trustee had received & 
forgotten a notice of a prior charge :— Held: the 
mtyees. could not rely on the memorandum by 
way of estoppel.-—PorRTER v. Moore, [1904] 2 Ch. 
3673; 73 Ll. J. Ch. 729; 91 L. T, 484; 52 W. R. 
619; 48 Sol. Jo. 578. 
annoy :—Refd. Doey v. L. & N. W. Ry., [1919] 1 K. B. 





1071. Forged transfer—-No estoppel in favour of 
transferee against company.|—(1) C. owned stock 
inaco. His clerk, P., contracted to sell stock in 
the co. to S., who was the nominee of B. In order 
to carry out the contract, P. forged a transfer 
from C. to S., which was left by S. at the office of 
the co. for registration. The co. sent a letter to 
C. inquiring whether the transfer was correct: as 
they received no answer from him, they registered 
the transfer. KB. borrowed money from a bank, & 
by way of security for the loan the stock was 


to his right to insist that the co. 
had no right to take any part of 
his land. Yo co. served successive 
notices of desistment from all their 


faction of the debt. 


horse with one H. for a colt, infortned 
N. of the trade, fixed the value of the 
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transferred by S. at the request of B. to I. as 
trustee for the bank, & the co. registered I. as 
owner & issued a certificate accordingly. The 
money borrowed by B. was afterwards repaid by 
him to the bank, & the stock was held by 1. asa 
bare trustee for B. ‘The forgery was discovered, 
& the co. then refused to acknowledge I. as the 
holder of the stock. In an action brought by B. & 
I, to compel the co. to recognise their title :— 
Held: although I., as trustee for the bank, might 
have acquired a good title by estoppel against the 
co., yet that title ceased when the loan by the 
bank was paid off ; & no cstoppel existed in favour 
of B. against the co.; for B. in contracting, 
through S., to buy the stock belonging to C. had 
acted on the faith of the forged transfer, & had 
not relied upon any act of the co., & by sending 
the forged transfer to the co. had induced them to 
recognise his nominee as the holder; & the action 
would not lie. 

(2) Effect & extent of estoppel discussed (see 
No. 1113, post).--SIMM vw. ANGLO-AMERICAN 
TELEGRAPIL Co., ANGLO-AMERICAN ‘TELEGRAPIL 
Co. v. Spur“InG (1879), 5 Q. B.D. 1883; 49 
I. J. Q. B. 302; 42 L. 7. 37; 44 J. P. 2803 28 
W. RR. 290, C. A. 

Annotations :—As to (1) Expld. & Distd. Balkis Consolidatod 
Co. v. Tomkinson, [1893] A. C. 396; Foster v. Tyne 
Pontoon & Dry Docks Co. & Renwick (1893), 638 lL. J. Q. 3B. 
50; Dixon » Kennaway, [1900] 1 Ch. 833. Consd. 
Sheffield Corpn. v. Buarelay, [1905] A. C. 392. Refd. 
Bank of England v. Cutler, [1908] 2 K. B. 208; Platt v. 
Rowe (Trading as Chapman & Rowe) & Mitchell (1909), 
26 T. L. It. 49. As to (2) Refd. Dixon v. Kennaway, 
[1900] 1 Ch. 833; Ruben v. Great Fingall Consolidated, 
[1904] 1 K. B. Generally, Mentd. Kingston-upon- 


650, 
Hull Corpn. v. Harding, [1892] 2 Q. B. 4943 Swith vw. 


Reynolds (1892), 66 L. TP. 808, 

——.]---See, generally, COMPANIES, Vol. 
pp. 389, 390. 

Whether actionable.]-— See MiskErPRESENTATION 
& FRAUD. 


(f) Representations Intended to be Acted on. 
1072. Representation must be or appear to be 


LV 5 


intention that another party should 
act upon it, & be must have becn 
induced to do s0.-~McCMANUS v. 


Pitf. swapped the 


three notices, & H. gave notice that. 
he objected to the third notice of 
desistment, & claimed that the co. 
had no right to desist from their third 
notice of expropriation :—/leld : after 
the co. had acted upon his expressea 
intention, & abandoned the notice to 
Which he objected, it was too late for 
him to cndeavour to insist upon its 
validity.—Ite Hoorrrn & ERE & 
can Ky. Co, (1888), 12 P. hh. 408.— 


1069 ii. — -}—The owner of a four- 
Wheeled vehicle used for purposes of 
trade, in respect of which a licence fee 
of £2 was payable under eertain 
municipal regulations, represented to 
the | municipal authorities that the 
vehicle was used for Private purposes 
only, thereby inducing the acceptance 
of & payment of a licence fee of ten 
shillings. Upon discovery of the true 
position, action was brought for the 
balance of £1 108, :—-f/eld : as the 
acceptance of the payment of ten 
shillings was due toa misunderstanding 
arising from the reprosentutions made 


by tho owner, the Inunicipality was 
rs ay . . se ‘4 ~ 


.) 
trot. ectanmnad fea. 
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1072 i. Ttepresentation must be oar 
appear to be intended to be acted on. }— 
N., being indebted to pltf., gave him 
a horse to be sold towards fhe 5atis- 


colt at $5.40 more than the debt, & 
paid this amount to a creditor of N., 
in final settlement. H. afterwards 
became dissatistied with the trade, 
insisted on pltf. giving back the colt, 
& applied to M., an attorney, who 
wrote pItf. PIitf.called on theattorney, 
& according to the evidence of the 
attorney, declared to him that the 
horse was N.’s. According to pltf.’s 
evidence, not contradicted, he stated 
to him the arrangement between 
himself & N, in reference to the horse, 
as above set out. On the same day, 
& previous to the interview, M., acting 
as attorney of other parties, had 
eptered up a judgment against N., & 
the judge of the county et. found that 
the attorney had, on the faith of pltf.’s 
statements that the horse was not his, 
but N.’s caused deft., the sheriff, to 
levy ou it in pltf.’s possession, & that 
pitf. had abstained from looking after 
other property of N., who was a mere 
transicut employee. Hefore any ex- 
penses had been incurred in keeping 
the horse, & before the sale, pitt. 
notified the sheriff that the horse was 
his Held: pltf. was not estopped 
from setting his ownership of the 
horse. The representation was not 
made with the intention that the 
exccution creditor or the sheriff should 
act on it by seizing the horse, & it 
could not be reasunubly inferred that 
such was the intention.— Mckay v. 
BONNETT (1881), 2 R. & G. 96. —CAN. 


1072 ii. -]--Tn order to ereate 
an estoppel by conduct the repre- 
scntution must be made with the 





BLAKENEY (1885), 20 N, B. . 216,— 
CAN. 


1072 iii. —----.]-- A co. was estopped 
froin availing itself of tho benellt of 
aw condition which it led the insured to 
believe need not be complied with.-—~- 
MARGEBON ¥. COMMERCIAL UNION AS- 
SURANCE Co., Lip. (1898), SL N.S. RR. 
337; revsd. 29 8S. C. It. 601.—CAN. 

1072 iv. ——--.] —BROWN v. LAURENCE 
(1901), 40 N.S. Rt. 370.—CAN., 


1072 v. wJ-- A clerk of one of the 
departments of Dominion Govt. forged 
several cheques upon the buck account 
kept by the department with dofts., 
& deposited the furged cheques to his 
own credit with other banks, third 
parties. The cheques went through 
the clearing house, & were paid by 
defts. The forgerics wore not dis- 
covered for some months; the clerk 
who exccuted them was the person 
intrusted with the duty of checking 
the bank account & examining the 
pass-book. In an action on behalf 
of the Crown to recover the amount of 
the forged cheques, which had been 
charged by defts. against the depart- 
ment’s accounts, defts. contended that 
the right to recover was barred by tho 
omission or neglect by officers of the 
Govt. of duties which the ordinary 
customer owes to his bank :—J/feld: 
the third party banks were justified 
in assuming that deft. bank could best 
determine whethor the signatures were 
genuine or not, & it was a fair inference 
that deft. bank would know from bank 
usage that the third party banks would 
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intended to be acted on.} 
1019, ante. 


1073. —-—-.]—[There is no] ground for saying 
that deft. is estopped by his own representations 
which were not made with any intention that they 
should be acted upon or with any view to deceive 
pltf. (per Cur.).—NICHOLSON v. HARRISON (1856), 
27 L. T. O. 8. 56; 4 W. BR. 459. 

1074, ———.]—When a party has practised a 
deception with a view to a particular end, which 
has been attained by it, he cannot be allowed to 
deny its materiality. he onus probandi that the 
end was not so attained lics on the party who used 
the deception.—SMITH v. Kay (1859), 7 LI. I. Cas. 
750; 30 L. J. Ch. 45; 11 E. R. 299, H. L.3 affg. 
S. C. sub nom. Kay v. SMITH (1856), 21 Beav. 522. 
Annotations :—Apld. Gordon v. Street, [1899] 2 Q. B. 641. 


Refd. King v. Anderson (1874), 23 W. lt. 196. Mentd. 
Aylesford v. Morris (1873), 8 Ch. App. 484. 


I'RkEEMAN v. COOKE, No. 











1075. J—Carr v. Lonpon & Nonru 
WESTERN Ry. Co., No. 1020, ante. 

1076. ——-.]-—SrEron v. LAFONE, No. 11, ante. 

1077. -|—If a patentee sells the patented 





article & the purchaser uses it he does not infringe, 
because the law implies a licence by the patentce 
to the purchaser to sell or deal with the article as 
he pleases, unless at the time of the purchase the 
patentce imposed a condition. lf a purchaser 
buys from a licensee to whose licence the patentee 
has attached conditions, nothing turns, so far as 
licence as distinguished from estoppel is con- 
cerned, on the question whether the purchaser 
knew of the conditions or not. If a person inno- 
cently uses a patented invention, not knowing 
that there is a patent, he is none the less an in- 
fringer; & if he buys from a licensee not knowing 
that there are limits to the licence, he is equally an 
infringer. In this case, however, the patentee 
may be estopped from suing in certain circum- 
stances, as, for instance, if he has acted in such a 
way as to lead the purchaser to suppose that the 
licence is not limitcd.—-BAabiscim ANILIN UNp 
SoDA Fasrik v. IsuER, [1906] 2 Ch. 443; 75 
L. J. Ch. 749; 95 L. T.273; 22 T. L. R. 710, C. A. 
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1078. .]|—Applt.’s deceased father was the 
owner of property in respect of which the resp. 
council served a notice under Public Health Act, 
1875 (c. 55), requiring ‘‘ the exors.”’ of deceased 
to sewer & pave the road on which the property 
abutted. The notice was received by applt., who, 
at an interview with resps.’ clerk, repudiated 
liability solely on the ground that by virtue of a 
deed which had been made between his father & 
an adjoining proprietor the latter had agreed to 
keep the road in good repair. Correspondence 
passed between applt. & resps. on the subject, 
resps.’ letters being addressed to ‘“ the exors.,”’ or 
to ‘‘ the trustees,” of applt.’s father, & applt. in 
one of his letters in reply described himself as 
trustee of his father’s will. Applt. was not in 
fact his father’s cxor., but resps., believing that 
he was, carried out the sewering & the paving work, 
& took proceedings to recover the cost from applt. 
The justices made an order upon applt. to pay the 
amount, & an appeal from this order was dismissed 
by quarter sessions on the ground that applt. had 
induced resps. to believe, & was estopped from 
denying, that he was his father’s exor. Quarter 
sessions, however, stated a case for the opinion 
of the High Ct., in which there was no finding that 
applt. intended resps. to believe that he was his 
father’s exor., or that resps. believed applt. to 
have this intention :—Held: the appeal would 
be allowed & ,in the absence of such findings, 
applt. was not estopped from denying that he was 
his father’s exor.—PLERSON v. ALTRINCHAM URBAN 
Councin (1917), 86 L. J. K. B. 969; 116 L. T. 
314; 81 J.P. 149; 15 L. G. R. 228, D. O. 

1079. --——.|—A receiving order having been 
made against the debtor, his debts were paid in 
full with certain exceptions which included one 
due to K. & one due to B. K. held a mtge. as 
security, & the debtor, having made an application 
to rescind the receiving order, asked K.’s solr. to 
write a letter saying that IX. was satisfied with the 
security. K.’s solr. replied declining to say so 
but adding that K. did not seck to prove against 
the estate for any possible deficiency. Mventually 








rely on such knowledge & tuke the fact 
of payment by deft. bank as cquivalent 
to a representation that the cheques 
were genuine, & would be likcly to act 
upon it. Deft. bank might, therefore, 
properly he held liable on the ground of 
ostoppel.-—ilt. v. BANK oF MONTREAL 
(1906), 11 0. L. R. 595; 7O.W, RR. 6383 
affd., 38 S.C. R. 258.—CAN, 


1072 vi. ——.]—In an action for the 
recovory of title deeds in the possession 
of deft., upon which he claimed u lien, 
the judgment at tho trial in favour of 
deft., Was reversed, & judgment ordered 
to be centered for pltfgs. Deft. alleged 
that title decds were deposited with 
him_by J. to secure the performance 
by J. of a cortain agreement between 
thom. J. had applied to YP., pltf.’s 
assiguor, for a loan of $1,000, & it was 
arranged between J., v., & deft., 
that BP. should be given a mtge. upon 
the property covered by the title deeds 
to secure the loan, & that that mtge. 
should be a first charge upon the 
land :—Held: deft.’s own evidence 
showod that ho led P. to belicve that 
ho would be safe in lending the money 
to J.; & doft. was, therefore, estopped 
from setting up any right which would 
cut out the mtge. taken by I’. to secure 
repayment of the loan; & there was 
hever any agreement between J. & 
the deft. that the latter should have 
a lien.—-STOREY v. GALLAGHER (1911), 
16 W. L. It. 220.—CAN. 


1072 vii. .]—HHeld: arepresenta- 
tion made by pltf. that his father was 
the ownor of crop did not estop pitt. 
from asserting that the grain seized 








was his, because it did not appoar that 
the representation had anything to 


do with inducing tho  seizure.— 
VOUSDEN v2. Hovrer (1911), 16 
W.1. R. 294; 4S8ask. L. R. 11.—CAN. 


1072 viii. .]--Pltfs. purchased 
from &. all the morchuntable timber & 
trees growing upon land described with 
the right for pltfs., their servants, etc., 
to enter for the purpose of cutting 
down & removing the same. Pltfs. 
on their part agreed to cut & remove 
the timber & trees within the period 
of four years from the date of the 
agrocmont. A dispute arose as to 
deft.’s ownership of a portion of the 
land included in the agreement & 
an action for trespass was brought 
against pltfs. by the person claiming 
ownership of the disputed portion, 
pending the settlement of which pltfs. 
were told by I’. that their opcrations 
would have to cease. The action was 
detormined in favour of F. & the pariod 
of four years mentioned in the agree- 
ment having oxpired aa claimed an 
oxtension of time & this being refused 
brought their action against the exor. of 
¥. to enforce such extension :—Held : 
plifs. having been led by the conduct 
& words of deceased to believe that 
he would not insist upon his strict 
rights under the contract, with reference 
to the time limit for completion of their 
operations, & case was made out for the 
equitable interference ci the ct.— 
THOMPSON v. JOHNSON (1919), 52 
N.S. 2.317; 50D. L. R. 361.--CAN. 


1072 ix. —-—.]—A lumber property 
was conveyou to the person under whom 








defts. claimed as security for advances 
made to cnable pltf. to coimplete the 
purchase of the property, upon which 
a balance remained due, & to carry on 
lumbering operations. It appeared 
that pltf. had fully paid off & discharged 
all advances made on his account, & 
ho claimed a reconveyance of the 
property which was resisted by defts., 
who cluimed that they were entitled 
to hold the property until the lumbering 
operations had been fully completed. 
The written agreement was somewhat 
uncertain as to this, but pitt. alleged, 
& the trial judge found, that, before 
the agrecnient was exccuted, pitf. was 
assured by the party by whom the 
advancos were made that the meaning 
& intention of the agroement was that 
defts. should hold the hunber on tho 
property until they were paid their 
advances with interest. It also 
appoured from the evidence that pltf. 
was @ mnan of limited education, while 
the person by whom the advancos 
were mado had the agreement drawn 
up by his own solr, & that pltf. relied 
upon the assurance given him as to its 
meaning :—Held: (1) defts. were 
bound by the representation mado & 
pitf. was entitled to the reconveyance 
claimed; (2) a representation mado 
under the circumstances stated would 
estop the person making it, & those 
claiming under him, from setting up 
the contention that the meaning of the 
agroement differed from the repre- 
sontation made at the time it was 
entered into.—BLACK » Mcknan & 
Co., Lrp. pe 5A N.S. OR. 2455 06 
Dd. L. RR. 16 M affd. 62 Ss. C. R, 290,.—-CAN. 
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the debtor was adjudicated bkpt. Afterwards the 
debt due to K. was assigned to R., & later the 
debtor arranged for his mother’s exors., of whom 
he was one, to buy all outstanding debts except 
those due to R. & to B. Subsequently a proof 
was put in by R.:—Held: R., who was in no 
better position than K., was estopped from putting 
in the proof.—he WICKHAM (1917), 34 T. L. KR. 
158; (1917) H. B. R. 272. 

1080. -.|—To create an estoppel in pais by 
reason of a representation made negligently, the 
representation must be such as is calculated to 
make the person to whom the representation is 
made believe in a certain state of facts, & he, in 
consequence thereof, must act under the strength 
of that belief. A consignor delivered to the pitf. 
railway cos. fourteen drums of carbolic acid to be 
delivered to a consignee but, by mistake of the 
railway cos. & their representation made negli- 
gently to deft. that the drums were a consignment 
of creosote delivered to them for consignment to 
deft., such delivery in fact having been made, the 
drums were delivered to & accepted by deft., who 
used six of them before the mistake was discovered. 
The consignee claimed the value of the six drums 
of carbolic acid from the cos., who paid him, & the 
cos. & the consignee then sued deft. in the county 
ct. for the amount so paid either as money paid 
to the use of deft. or as damages for the conversion 
of the drums. Deft. contended that pltfs. were 
estopped by the representation, & the county ct. 
gave Judgment for deft. finding as a fact that he 
had not been negligent in receiving the drums, & 
holding that in consequence there was no wrongful 
conversion. On appeal :—Held: pltfs. were not 
estopped by the representation, deft. having con- 
tributed to the mistake by his negligence.— 
LANCASHIRE & YORKSHIRE Ky. Co., Lonpon & 
Nortir WESTERN Ry. Co. & GRAESER, Lip. v. 
MACNICOLL (1918), 88 L. J. K. B. 601; 118 L. T. 
oU6; 31 'T. L. R. 280; 62 Sol. Jo. 365, D. GC. 

1081. -——.]—Pltfs. sold certain goods to LP., 
who paid pltfs. the price & then resold the goods 
to defts. at a small profit, & received from defts. 
a cheque in payment. The goods were delivered 
by pltfs. to P. & by P. to defts., & defts. two days 
after paying LP. for the goods, rejected them. 
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P. passed on the rejection to pltfs., who accepted 
the rejection. Meanwhile, defts. had issued a writ 
against P. claiming the return of the money which 
they had paid P. for the goods. TP. gave defts. 
solrs. two cheques, one for the amount claimed & 
one for the costs, & obtained from the solrs. a 
letter addressed to defts., stating that they had 
received the cheques from P. & asking that the 
goods be delivered to him. P. handed this 
document to pltfs. & they repaid to him the price 
of the goods plus a sum for the costs of the writ. 
One of the cheques given by P. to defts.’ solrs. 
was dishonoured, & shortly afterwards a recelving 
order was made ayainst P. Defts. claimed a hen 
on the goods, or the right to retain them until 
they had been repaid the price paid by them to P 
for the goods :—Held: on the rejection of tho 
goods by the buyers & the acceptance of that 
rejection by the sellers, the property in the goods 
revested in the sellers, who were entitled to main- 
tain an action against defts. for conversion. 

I also think, without basing my judgment on the 
point, that plt{s. would be entitled to succeed on 
an estoppel, as the document [which was given by 
defts.’ solrs. to P.] was given to P. with the in- 
tention that he should act on it & get his money 
back from pltfs. Pltfs. paid money on the faith 
of that document, & would be entitled to recover 
back from defts. the money so paid (SHEARMAN, J.). 
—~—Lyons (J. L.) & Co. v. May & BAKER, Lrp., 
[1923] 1 K. B. 685; 92 L. J. K&. B. 675; 129 LT. 
413. 


Negligent representation.]—Sce Nos. 11, 1080, 
ante. 
Representation acted on.| --See Sub-sect. J, B. 


(9), post. : | 
Whether actionable.;— Sec MISREPRESENTATION 


& FRAUD. 


(g) Jéepresentations Acted on. 
i. In General. 


1082. Representation must have been acted on.]| 
—FRKEEMAN v. COOKE, No. 1019, ante. 


1083. ——-.]-—Cornisit v. ABINGTON, No. 1034,_ 
ante. 
1084. —- — By person to whom made.|---A 


person who is not. a partner, as between the pro- 
prietor & himself, is not so towards third parties, 
although the latter may have been told by the 


this in- 


PART VI. SECT. 3, 
B. (8) 

1082 i. Representation must have been 
acted on.|—Some of Itf.’6 goods 
having been geized & sila along with 
those of his wife under a distress 
warrant issucd by the deft. Hl. to his 
co-deft., for the purpose of Jlevying 
an amount due by the wife for rent 
of certain premises, from which, before 
the stlznre, all the goods had been 
removed with the fraudulent intention 
of evading payment of the rent, pltf. 
brought this action for damages, 
When the bailiff made the seizure pitf, 
forbade him to do so, but he did not 
at any time inform H. or the bailiff 
that he claimed some of the goods to 
be his; & after tho seizure his attorney 
wrote several lettors to H., demanding 
that the goods be given up, & referring 
to them as belonging to pltf.’s wife :— 
Held: defts. had failed to prove that 
they had been induced to do anything 
by reason of what pltf. had said or 


dana an aw. 


SUB-SECT. 1.— 
1. 








. | 


_ hi ; A vendor of land wl 
wilfully misstates the position of he 
boundary line & thereby leads the 
purchaser to believe that he is acquiring 


a strip not included in the deed, is 
stopped from afterwards claiming such 
strip as his own property.— ZwICKER 
pane (1899), 29 S.C. 1. 516. 





1082 iii. -J—A policy holder in 
deft. co. was induced to refrain from 
making payment of a premium note 
by tho representation of deft.’s super- 
intendent that tho policy was void on 
account of the inclusion, contrary to the 
rules of the co., of an unpaid balance 
of a previous premium in the note than 
current. There was no ground for 
the representation, as no such rule 
wus indorsed upon or referred to in 
the policy. In an action by bene- 
sey he recover amount of the policy : 
—Held: the representation made by 
deft.’s superintendent was calculated 
to have the effect of leading a reason- 
able & prudent man not to pay the 
rerun, & the representation having 
xccn believed & acted upon, all the 
elements of estoppel were present, & 
pitf. was entitled to recover.-—-PARKER 
v. CAPITAL LIFE INSURANCE Co. (1915), 
43N.8. 1. 404; 51S. C. lt. 462 —CAN, 

1082 iv. -}-Where a son had 
represented that the hibu gavo a right 
to his mother mtge. :—Held: 
neither he nor hig representative in 
cstate could be allowed to deny tho 








truth of representation, 
tentionally mado on his part, which 
also had been acted on by the mtgee. ; 
& it made no difference that the son 
had not had a fraudulent intention.— 
SarnaT CHUNDER Dry vv. GOPran 
CHUNDER LAHA (1892), I. L. Re 20 
Cale. 296; L. Lt. 19 dud. App. 203. 
IND. 


1082 v. ——.]—-To create an estoppel 
it is not sufficient to say that it may 
well be doubted whether pltf. would 
have acted in the way he did but for 
the way in which defts. had acted. 
It must be found that pitf. would not 
have acted as he did, It must bo 
found that defts. by the ‘f declaration, 
act or omission intentionally caused 
or permitted another person to believe 
a ine to be true & to act upon such 
belief.”’-—-NARSINGDAS v. LLALIMANBITAI 
(1904), I. L. RR. 28 Bom. 440.—-IND. 


1082 vi. ———-.]—To found an estoppel 
there must be a representation by word 
or conduct on the part of the person 
against whom the estoppel is sought 
to be raised that a ccrtuin state of 
facts existed which did not exist ; 
& that the person claiming tho benefit 
of the estoppel acted on the face of that 
represontation.—Dr Hart v, Dr Jonau 
(1903), IT. S. 260.-—-S. AF. 
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proprietor that he is, & although he may have 
performed what are ordinarily the functions of a 
partner, & may have told others that he is one, 
they not having communicated the same to the 
person who secks to make him responsible.— 
EDMUNDSON v. THOMPSON & BLAKEY (1861), 2 
F.& F. 566; 311. J. lx. 207; sub nom. Epman- 
SON v. THOMPSON & BLAKEY, 5 L. T. 428; 8 Jur. 
N.S. 235. 

1085. —-—.|—Carr v. Lonpon & Norru 
WESTERN Ry. Co., No. 1020, ante. 

1086. .|—-In an action to recover penalties 
against deft. for having contrary to the Queens- 
land Constitution Acts of 1867 sat in the Legislative 
Assembly as a member thereof & voted therein ; 
it appeared that M. & Co. had in 1878 “ for & on 
behalf of the owners of the ship S.”’ but contrary 
to the express direction of deft., one of such owners, 
concluded a charterparty with the local Govt. ; 
that such charterparty was made in pursuance of 
an agreement between M. & Co. & the Govt. to 
supply ships of a particular description to carry 
emigrants which agreement did not provide for 
any privity of contract between the owners of 
such ships & the Govt.; that M. & Co. were the 
general agents of deft. to charter ships in which 
he held shares & that one of the firm was registered 
as Managing owncr of the S. & that it was neither 
alleged nor proved that the Govt. ever knew that 
M. & Co. or any member of that firm had general 
authority to bind deft. & had acted upon the belief 
that such general authority continued unrestricted : 
—Held: undcr such circumstances the Govt. 
could not have held deft. bound to them, &, conse- 
quently, he was not disqualified under the Act. 

Qu. : whether in the absence of any notice to 
the Govt. of such special restriction, the general 
authority of the agent if known to the Govt. 
would have sufficed to bind deft. so as to dis- 
qualify him under the Act. 

There is no evidence that the Govt. or their 
agent ever knew that the firm or any individual 
of it had general authority to bind deft., & acted 
upon the belief that such general authority con- 
tinued unrestricted. It is not, therefore, shown 
that the circumstances were such that the Govt. 
could have held deft. bound to them (Lorp 
BLACKBURN).—MILES v. McILwRatIrH (1883), 8 
App. Cas. 120; 52 L. J. P. C. 17; 48 L. T. 689 ; 
31 W. R. 591, P. C. 

1087. -|-—CROPPER v. SmMitTu, No. 902, ante. 

1088. Representation made under mistake. | 
—Where a person’s acts or declarations induce 
another to act in a particular way, he will be bound 
by the consequences if injurious to that other, 
though he may himself have been under a mistake, 
& may have had no intention to mislead or deceive. 
——SARAT CHUNDER DREy v. GopAL CHUNDER LALA 
(1892), 56 J. P. 741; 8 T. L. R. 7382, P. C. 

1089. Notwithstanding other inducements.]| 
—OLIVER v. BANK OF ENGLAND, No. 7, ante. | 

1090. -]|—T here could be no estoppel where 
the truth was known to both parties (per Cur.).— 
MonHoRI BIBEE v. DHARMODAS GHOSE (1903), 19 
T. L. R. 295, P. C. 

Annotation :—Refd. Leslie v. Shoill, [1914] 3 K. B. 607. 




















1091. -|\—Re Lewis, LEWIS v. LEwIs, No. 
1058, ante. 
1092. -|—Defts. sold oil to certain mer- 





chants. The merchants sold a portion of this oil 
to plitfs., giving them delivery orders addressed to 
defts. & directing the latter to deliver to pltfs. or 
their order ‘‘ ex our contract.’ Pltfs. presented 
these orders to defts., who either sent word that 
they were in order, or retained them without: com- 
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ment, & in either case entered in their books the 
names of pltfs. While the merchants were 
punctual in their payments to defts. the latter 
regularly delivered oil on these orders to pltfs. or 
their sub-purchasers. The merchants fell into 
arrear with their payments, & defts., claiming to 
exercise their right of lien as unpaid sellers, refused 
to make any further deliveries against the 
merchants’ delivery orders. Pltfs. claimed a 
declaration that they were entitled to delivery of 
the goods undelivered & to damages for non- 
delivery. They based this claim on the ground 
(inter alia) that defts. were estopped from denying 
that they had in their hands oil to answer the 
delivery orders, having made representations to 
that effect, on the faith of which pltfs. purported 
to have altered their position by making advances 
to the merchants & by purchasing from them oil 
which pltf{fs. had subsequently sold to sub-pur- 
chasers, to whom therefore they were liable to 
make deliveries or to pay damages :—Held: 
pltfs. had failed to prove facts necessary or suffi- 
cient to establish a case of estoppel, as the evidence 
showed that pltfs. regularly made the advances 
or purchases before making any inquiries as to 
whether the delivery orders would be executed, 
& had not, therefore, altered their position on the 
faith of any answers to such inquiries.—MORDAUNT 
BrorueErRs v. BRITISH OIL & CAKE MILLS, LTD., 
[1910] 2 K. B. 502; 79 L. J. K. B. 967; 103 L. T. 
217; 54 Sol. Jo. 654; 15 Com. Cas. 285. 


Annotation :—Refd. Poulton v. Anglo-Amcrican Oil Co, 
(1910), 27 T. L. R. 38. 


1093. -|—MACFISHERIES, LTD. vu. HARRISON, 
No. 1038, ante. 

To prejudice of representee.|—See Sub- 
sect. 1, B. (g) ii., post. 

1094. Duration of representation—-Notice to 
representee of true facts.|—The sheriff having a 
writ commanding him to arrest A., took B., who 
represented herself to be the person named in the 
writ :—Held: though B. might be estopped by 
her misrepresentation from suing the sheriff for 
the original taking, he could not justify detaining 
her after he had notice that she was not the real 
party.—DUNSTON v. PATERSON (1857), 2 C. B. N.S. 
495; 26L. J.C. P. 267; 29 L. T. 0. S. 199; 22 
J.P. 23; 3 Jur. N.S. 982; 140 E. R. 509. 

1095. Power of representor to withdraw 
representation.|-By a deed of settlement of 
Aug. 7, 1832, a farm was conveyed to A. for life, 
subject to a term of 1,000 years, with power to 
lease for three lives, with a remainder over which 
ultimately became vested in B. & C. The term 
of 1,000 years was created for the securing a sum 
of £3,000, & was at the time of such settlement 
vested in two trustees, one of whom was A., the 
tenant for life. In exercise of the leasing power, 
A. granted a lease of the farm for three lives, under 
which lease pltf. became tenant, subject to the 
rent thereby reserved, & which rent was paid by 
pltf. to B. & C., or to R. & D., their attorneys, 
upon their coming into possession of the property. 
Subsequently, R. & D., as the attorneys for B. & C., 
wrote to pltf. stating that the legal estate under 
the term for 1,000 years was in J., & directing him 
to pay the rent to J.; &, in consequence of that 
communication, pltf. allowed J. to recover judg- 
ment against him in an action for rent under the 
lease. B. & C. afterwards distrained for rent as 
due to them; whereupon pltf. brought replevin, 
& a case was stated by the county ct. judge for 
the opinion of this ct.:—Held: as the term of 
1,000 years had, as to one moiety, merged in A. & 
B., & C. had therefore a right to distrain for a 
moicty of the rent, the effect of the representation 
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by R. & D. would not estop B. & C. from recover- 
ing rent which pltf. had not paid in consequence 
of such representation, or had not made himself 
liable to pay under the judgment obtained against 
him by J. ; 

Qu.: whether the representation by Rh. & D. 
was binding on B, & C. as an estoppel, they being 
married women & consequently incapable of 
appointing attorneys. 

There is nothing to prevent the party who made 
the representation from afterwards saying, “I 
was mistaken in the representation I made to you 
& so far as you have not yet acted upon the faith 
of it I retract it & require you to act as if the repre- 
sentation had never been made (WILLIAMS, J.).— 
WHITE ? GREENISH (1861), 11 C. B. N.S. 209; 
S$ Jur, N.S. 568; 142 E. R. 776; sub nom. 
GREENISH v. WHITE, 31 L. J. C. P. 93. 
tnnotation ;—Refd. Bateman v. Faber, [1898] 1 Ch. 144. 


Whether actionable.|-—-See MISREPRESENTATION 
& FRAUD. 


ii. To Prejudice of Representee. 


1096. Representee must have been prejudiced.] 
—-(1) A bkpt. who assists in the sale of his own 
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goods under the commission, for the purpose of 
protecting his property & sceing that it is sold to 
the best advantage, is not thereby estopped from 
disputing the validity of the commission. 

(2) Neither is he so estopped by giving notice 
to his lessors of a farm that he is a bkpt. & is willing 
to deliver up the lease, which they accept, his 
assignees not being parties or privies to the trans- 
action. 

(3) The express admission of a party to the suit, 
or an admission implied from his conduct, is 
evidence, & strong evidence, against him; but he 
is at liberty to show that any such admission was 
misunderstood or untrue, & he is not estopped or 
concluded by it, unless it has had the effect of 
altering the condition of some third person; where 
it has such an effect, the party is estopped from 
disputing its truth as against that person, & those 
claiming under him, & that transaction, but as 
against strangers he is not so estopped. 

(4) It is a well-established rule of law, that 
estoppels bind parties & privies only, not strangers. 
—HEANE v. RoGers (1829), 9 B. & C. 5773 4 
Man. & Ry. K. B. 486; 71. J. O. S. K. B. 285; 


109 EK. R. 215. 
Annotations :--As to (3) Consd.. Londesborough’s Cuse 
G. 411. Apld. Newton v. Liddiard 


(1854), 4 De G. M. & 
(1848), 12 Q. B. 925. Refd. Stratford & Moreton Ry. v. 


PART VI. ore tek SUB-SECT. 1.— 
&) ii. 

1098 i. Representee must have been 
prejudiced. |j—On the evidence :—Held : 
at the time when a certain certificate 
was given by A. he hud refused to act 
any longer as, & had therefore ceased 
to be, architect, & as pltf. had not 
acted to his prejudice on the faith of 
the certificate, deft. was not estopped 
from asserting A. had ceased to be 
architect.— HOARE v. MCCARTHY (1916), 
22. L. R. 296.—-AUS. 


1096 ii. —--—.} -In an action upon a 
policy of fire insurance defts. raised 
the defence that pltf. had not ogmplied 
with a condition of the policy requiring 
a claim to be made within a certain 
time after the happening of the loss 
& providing that, unless that was done, 
no amount should be payable under 
the policy. Pitf. pleaded to this 
defence walver & estoppel. The jury 
found that defts. had represented to 
pitf. that they did not intend to rely 
upon the fact that the claim was made 
too Jate:—Held: from defts.’ con- 
duct at the trial it should be taken that 
they did not contest with reference to 
the plea of estoppel the uestiou 
whether pltf. had been induced by the 
representation to act upon it & had 
altered his position to his prejudice, & 
therefore, as there was evidence to 
support the jury’s finding, the facts 
necessary to support the plea of 
estoppel were established.—CRaAILNE v. 
COLONIAL MuUruan Fink INSURANCE 
Co., Lrp. (1920), 28 C. L. 18. 305.-~—AUS. 


1096 iii. --——.}—left., sued as maker 
of a note by the indorser had before 
the indorsement admitted his making 
to pits & induced pltf. to take it: 
Held: the subscribing witness need 
not be called, as deft. was estopped. 
PERRY v. LAWLESS (1491 AT) CR, 


1096 iv. --—.]—To constitute an ea- 
toppel in paia, there must be a repro- 
sentation made with the fntention 
that it should be acted upon, Which 
representation is acted upon by the 
party to whom it is made, in the bellef 
that it is true & by which he is pre- 
judiced.— GIBERSON v. TORONTO CoN- 
STRUCTION Co. (1910), 40 N. BL R. 309: 
9K. L. R. 535.~-CAN, ; ; 


1096 v. ——.}—~The other defts bein 
directors of deft. co., having indoreen 
note & induced pltfsa. to enter into & 
perform the agreement in consideration 
of which the note was given, were 


econ’ from disputing the validity 
of tho transaction or setting up that 
deft. co. had pot power to give the 
note.—KNECUTEL FURNITURE Co. v. 
IDEAL HOUSE FURNISHERS (1910), 19 





Man. L. R. 652.—CAN, 
1096 vi. .}—Where one by his 
words or conduct wilfully causes 


another to believe the existence of a 
certain state of things, & induces 
him to act on that belief, so as to alter 
his own previous position, the former 
is concluded from averring as agatust 
the latter a different state of things as 
existing at the same time.—-HATFIELD 
v. CANADIAN Pacirio Ry. Co. (1911), 
17 W. L. R. 554.—CAN. 


1096 vii. - -J—Estoppel is not 
raised by correspondence showing that 
deft. co. entertained the belief that it 
was liable for work done by pltf. where 
pltf. wasin fact employed by anotherco. 
not assuming to act for or on behulf 
of deft. co. unless it is also shown that 
pitt. changed his position to his pre- 
judice in reliance upon deft. co.’s 
conduct & letters.—DOMINION TRANS- 
PORT CoO. v. GENERAL SUPPLY CoO. 
(1914), 26 O. W. R. 837; 70. W.N. 
55; 20 J. L. R. 431.—CAN., 


1096 viii. .}— The principle of 
caren is applicable only where the 
one Claiming the benefit of it has been 
induced, by the conduct of the party 
against whom estoppel is alleged, to 
alter its position to ite detriment.-— 
Fe RETAIL MERCHANTS’ ABSOCN., LTD. 
(1914), 27 W. L. R. 50.—CAN. 


1096 ix. -}—-B. bank being In a 
Position to sue S. on certain promissory 
notes was requested to take an assign- 
ment of a mtge. on the assets of 8S. 
us security & refrain from suing on 
the notes. KB. bank thereupon invited 
& report from O. bauk as to the 
stability of S. In reply O. bank wrote 
w letter which constituted in effect 
a statement that S. was solvent, 
though the bank knew that S. was 
insolvent & had already obtained from 
5S. an assignment of practically all 
its assets. The O. bank then attacked 
the mtge. as a fraudulent preference :— 
Held; the O, bank was estopped 
froin alleging that S. was insolvent at 
the time of the giving of the mtge. 
inusmuch as the B. bank had relied 
upon the statement contained in the 
letter referred to had abstained 
from taking active measures by suing 
upon the notes.--BANK OF OTTAWA 











@. STAMCO, LTD. (1915), 8 W. W. R. 
674; 22 D. L. R. 629.-—CAN. 


1096 x. .J—A_ representation 
which will estop the representor from 
afterwards setting up a state of affairs 
different from that represented must 
have been acted upon by the party 
to whom it was mado & in the manner 
intended, & the party to whom it was 
made must thereby have altered his 

osition to his prejudice.—DUNN v. 
foose Jaw Ciry, (1921) 2 W. W. RK. 
881; 14 Sask. L. R. 445.—CAN. 

1096 xi. .-Estoppel cannot be 
pleaded unless {t appears that the 
party pleading it has suffered injury 

y acting op the representations made. 
—HURREY v BANK OF NEW SOUTH 
Ma (1883), 1N. ZL. RC. A, 115, 











1096 xii. .}—Pltf. in the ct. below 
sued defts., as partners, or us holding 
themselves out as partners, with one 
M. for the goods supplied to M. The 
magistrate gave judgment for defts. 
Pltfs. then sued defts. in the Supreme 
Ct., in the same capacity, in respect 
of what was practically the same 
transaction; &, in the alternative, 
as having represented to him, pltf., 
that they had put money into M.’s 
business, which would be treated as 
capital & stand between M.’s creditors 
& loss, but which thoy had, contrary 
to their representations, taken out of 
the business to pltf.’a loss. At the 
trial pltf. abandoned the allega- 
tion of partnership :—-Held : the repre- 
sentations made were merely state- 
ments as to M.’s business position, & 
did not amount to a promise to pay ; 
in such case, in the absence of fraud, 
there was no liability, except by 
estoppel, even if the representations 
were untrue; & even if the repre- 
sentations had amounted to a promise, 
in order to tix defts. with Hability 1t 
must appear that the goods were 
supplied on the faith of such promise, 
which was inconsistent with the poai- 
tion first taken up by ere HARTY 
v. WATSON (1895), 1: 4 I Rh. 
385.—-N.Z. 

1096 xiii. 





A pany was tho 
tenant of premises belonging to his 
son; he concurred with his son in 
stating that his rent was £20, & thereby 
induced an heritable loan to be made 
on the subjects :—Held: Mable to the 
heritable creditor, in a subsequent 
action of maile & duties, for a rent of 
that amount, though he allegcd the 
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Stratton (1831), 2 B. & Ad. 518; Graves v. Key (1832), 
3B. & Ad. 313; Lx p. Chambers (1835), 1 Deac. 197; 
Pickard v. Sears (1837), 6 Ad. & Kil. 469; 

‘ooke (1848), 2 Kxch. 654; Jorden v. Money (1854), 5 
H. La. Cas. 185; Simpson v. Accidental Death Insce. 
(1857), 2 0. B. N.S. 257; Richards v. Johnston (1859), 
4H. & N. 660; Maloney v. Pink (1923), 130 L. T. 500. 
As to (4) Consd. Londeshorough’s Case (1854), 4 De G. M. 
& G. 411. Refd. Rickards v. Johnston (1859), 3 H. & N. 


660. Generally, Mentd. Dickinson v. Val 1829), 5 
Man. & Ry. K. B. 126. ws nO 


1097. ~.|—Certain timber which was de- 
posited in the name of A., the importer, in the 
West India Docks, was sold by him to B. B. 
afterwards contracted to sell the timber to C., 
who accepted a bill for the amount, B. giving him 
an invoice of the timber, & a delivery order. The 
dock co. refused to deliver the timber except 
upon an order from A. C. became bkpt. without 
having obtained such an order; & the bil was 
dishonoured :-- Held: there had been no con- 
structive delivery to C. so as to put an end to B.’s 
lien on the timber for the price & B. was not 
estopped, by having given a delivery-order from 
disputing the operation of such order as a con- 
structive delivery of the timber. 

The only ground upon which pltfs. can rest 
their case is that giving the delivery order by 
deft. acts as a sort of estoppel to deft., & that it 
is not competent to him afterwards to deny its 
validity. If the situation of the parties had been 
altered in consequence, possibly that might have 
been so. But no such alteration took place 
(COLTMAN, J.).-—LACKINGTON v. ATITERTON (1844), 
7 Man. & G. 360; 8 Scott, N. R. 38; 13 1.5. C.P. 


Freeman v. 








10; 341. T. O. S. 57; 8 Jur. 407; 185 E. R. 
151. 

1098. ——.]—F'REEMAN v. CooKkr, No. 1019, 
ante. 

1099. .]—A party to a cause who is proved 


to have made admissions may defeat their effect 
by showing that they were made under a mistake 
of law, provided that no person has been induced 
by them to alter his condition. 

The general doctrine that the party is at liberty 
to prove that his admissions were mistaken or 
untrue, & is not estopped or concluded by them 
unless another person has been induced by them 
to alter his condition, is applicable to mistakes in 
respect of Jegal liability as well as in respect of 
fact (LORD DENMAN, C.J.). --NEWTON v. LIpDIARD 
(1848), 12 Q. B. 925; 6 Ry. & Can. Cas. 42; 18 
L. J.Q. B. 53; 12 L. TT. O. 8. 2135 13 Jur. 255 ; 
116 KB. R. 1117. 





1100. —-—.|—-Howarp v. Hupson, No. 25, 
ante. 
1101. .|—-To a declaration for not delivering 


certain timber trees bought by ee from deft., 
deft. pleaded that pltf. fraudulently felled & 
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removed from the land certain other more valuable 
trees not comprised in the contract as pltf. well 
knew, exceeding in number & value the un- 
delivered trees, & fraudulently represented them 
to be, & substituted them for the undelivered 
trees, & had kept & converted them to his own use : 
—ITeld: the plea was bad. 

It has been stated that most probably this case 
will go into a ct. of error. I think there is no case 
at all for deft. Ife relies on a trespass on the part 
of pltf., under pretence of a sale. There is no 
allegation in the plea, that the contract was res- 
cinded, & there is no estoppel by standing by, 
because the position of Sir Robert has not been 
changed. The plea is simply that pltf. fraudu- 
lently pretended that these were the trees pur- 
chased, & cut & carried them away. Sir Robert 
may have, & I hope he will have, adequate redress, 
for pltf. was a gross trespasser (JERVIS, C.J.). 

An estoppel in pais admits the truth but stops 
the other side from alleging it (MAULE, J.).—LEwIis 
v. CLIFTON (1854), 14 ©. B. 2453 2C. L. R. 1350; 
23 L. J. Cc. P. 68; 22 L. T. O. S. 259; 18 Jur. 
291; 2 W. KR. 230; 139 ib. R. 101. 

Annotation :—Mentd. Wilkin v. Reed (1854), 15 C. B. 192. 


1102. -|—The doctrine that a right of 
action once vested can be only devested by a 
release, or by accord & satisfaction, is exploded, 
& a parol composition agreement is a good answer 
by the debtor to an action for his original debt by 
a creditor who has agreed. A parol agreement 
between a single creditor & his debtor to accept 
a composition is no defence to an action by the 
former. In order that such agreement may be a 
valid defence, the other creditors or some of them 
must join in it with the debtor & with cach other. 
At a meeting of deft.’s creditors, his accountant’s 
clerk showed plitf., one of the creditors, a com- 
position agreement, signed by several creditors. 
bitf. asked if L. had signed, & on being answered 
in the negative, said he would not sign till L. had 
signed. The clerk understood this to mean that 
he promised to sign if L. signed, & procured L.’s 
signature to the paper. Pltf. subsequently refused 
to sign, & brought an action for his whole claim. 
Deft. pleaded a composition agreeinent :—Held : 
supposing pltf. induced L. to sign on the faith of 
a promise to sign if L. would sign, pltf. was not 
estopped from bringing this action, since deft. had 
not been caused by such promise to alter his 
position.-—Boyp v. H1inp (1857), 1 H. & N. 938 | 
26 L. J. Mx. 164; 28 LT. 0.8. 358; 3 Jur. N.S. 
566; 5 W. R. 361; 156 E. R. 1481, Ex. Ch. 
Annotations :—-Refd. Slater v. Jones (1873), L. R. 8 Exch. 

186; Lewis v. Leonard (1880), 5 Ix. D. 165; West 


Yorkshire Darracq Agency v. Coleridge, (1911] 8K. B. 
326. 





romises to be worth less, & to have 

een Ict to him for less.—M'NIVEN 
v. HUNTER (1836), 14 Sh. (Ct. of Sess.) 
685.—SCOT. 

1096 xiv. .}—Where o co, issues 
a certificate for shares which were not 
paid for, but are represented by such 
certificate as fully paid up & such certi- 
ficate comes into the hands of a bond 
Jide holder, for or without value, who, 
ignorant of the true facts, takes the 
certificate, relying on the representa- 
tion that the shares wero fully paid, 
the co. is thereafter estopped from 
denying against such holder that the 
shares were not paid up, &, on liquida- 
tion, he cannot be made a contributory 
in respect to the samne.—Re Roskt- 
MOUNT GOLD MINING SYNDICATE, Lirp, 
ON TIQUIvAHON) (1905), T. H. 169.— 





1086 xv. ——.]—Aco. will be estopped 
from claiming payment for shares 
from persons whom the directors, 


acting within the apparent scope of 
their authority, have led into honestly 
buying the shares by representing such 
Bhares to have been fully paid-up ; 
& upon the winding-up of the co. the 
liquidators will similarly bo cag | A ek 
Re RKYNOLDS’ VReHicLy & HARNESS 
Facrory, Lrp. (1906), 23 8. C. 703.— 
8S. AF. 

1096 xvi. .}—To proveacourse of 
dealing which would estop a principal 
from denying an authority, which, 
in fact, he never conferred on his agent 
& which could not be legally implied 
from the nature of the agency, it is 
not sufficient to show that pltf. ma 
possibly have been misled, but pltt. 
must show that the course of. dealing 
was of such a nature that it coul 
reasonably have been expected to 
mislead, that it did in fact mislead 
him.—STRACHAN v. BLACKBEARD & 
Son (1910), App. D. 282.—S. AF. 

1096 xvii. —-—-.}}-Hesps. recovered 





judgment on a bill of exchange against 
appits. who were not the drawees 
thereof. On appeal, resps. contended 
that applts. were estopped from setting 
up the defence that they were not the 
draweces because they in their plea 
alleged that they undertook to pay 
the bill upon certain conditions :— 
Held: in the absence of evidence of 
rejudice or that resps.’ position had 
boon altered through the act of applts., 
a case of estoppel had not been 
established.-—- RABKIN & HOFrrman v. 
NATIONAL BANK OF SOUTIIi AFRIOA, 
LTp. (1915), C. P. D. 545.-—S. AF. 


q. When estoppel ceases to operate.) 
-——-EKstoppel by representation ceases 
to operate as soon as the person to 
whom the representation is made is 
placed in as advantageous a position 
as he would bave occupied had such 
represcntation not been made to him.— 
De REeNZzY v. ANLFELD (1890), 9 
N. Z. L. BR. 94.-—N.Z. 
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—J—Carr v. Lonpon & NorrtH 
WESTERN Ry. Co., No. 1020, ante. 

1104. .|—WHITECHURCH (GEORGE), LTD. v. 
CAvVANAGH, No. 1057, ante. 

1105. —-—.]—-F-ARQUHARSON BROTHERS & Co. 
v. Kina & Co., No. 1021, ante. 

1106. .|—A solr. was instructed by pltf. to 
investigate the title to & prepare the conveyance 
of property which pltf. had contracted to buy. 
The solr. was himself the owner of adjoining 
property, & had in fact, encroached & built part 
of his greenhouse on the property comprised in 
the conveyance to pltf., & had acquired a title by 
adverse possession to the encroached land. The 
fact of the encroachment was not known either to 
pitf. or to the solr., though the solr. might have 
discovered it by testing the measurements of the 
property on investigating the title. Pltf., who 
had no notion at the time that he was buying any 
part of the encroached land, subsequently dis- 
covered the facts & brought an action claiming 
the encroached land as against the solr.’s repre- 
sentatives. On appeal:— Held: assuming the 
solr.’s conduct to have amounted to a representa- 
tion on which an estoppel could be founded, still 
the action could not be maintained by pltf., since 
he had in no way acted to his detriment on the 
faith of the alleged representation. 

The neglect, if neglect there be, must be in the 
transaction itself, & be the proximate cause of the 
leading the party into that mistake (CoLLINs, 
M.R.).—BELL v. Marsy, [1903] 1 Ch. 528; 72 
L. J. Ch. 360; 88 L. T. 605; 51 W. RR. 325; 47 
Sol. Jo. 296, C. A. 

1107. ——.]—Defts. by a proposal of insurance 
requested pltfs., a mutual imsurance assocn. 
registered under Companies Acts, to insure defts.’ 
steamship & to enter defts. in the register of 
members of the assocn. The proposal was 
accepted, defts. were entered in the register of 
members, & a policy was issued by pltfs. to defts. 
By rule 32 of the rules of the assocn. members 
were hable to claims for losses & also for special 
contributions for deferred claims; &, by rule 35, 
a member was liable to contribute in respect of 
an insurance eflected by him to all claims arising 
out of losses happening at & after noon on the day 
of the commencement of the insurance. By rule 
41, a ship which was ‘“‘ mortgaged by a member 
shall not be or be considered as insured so far as 
his shares are concerned, & a ship insured which 
shall after an insurance thereon is effected be 
mortgaged by a member shall not continue to be 
or be considered as insured so far as his shares, as 
aforesaid, are concerned against losses which shall 
happen to the ship after the mtge., unless & until 
the mtgec., or other persons to be approved by the 
directors, guarantees the payment of all con- 
tributions which are or may become due to the co. 
in respect of the insurance of the ship & the 
directors in their discretion accept such guarantce. 
In the event of a ship insured being mortgaged by 
a member after an insurance thereon is effected. 
such member shall give notice, in writing, of the 
mtge. & the date thereof to the secretary, & shall 
be liable to contribute in respect of the insurance 
to all claims arising out of losses happening before 
noon of the day following that on which such 
notice, as aforesaid, shall be given.’ By rule 42 
nothing in rules 35 & 41, amongst others, was to 
prejudice or affect the liability of the members 
for the special contributions mentioned in rule 32. 
At the date of the proposal the steamship was in 
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fact mortgaged, but pltfs. had no knowledge of 
this, & never received any notice thereof, nor had 
they any such guarantee as that mentioned in 
rule 41. An action was brought for calls made 
by pltfs. on defts. under rule 42 for claims for 
losses & special contributions :—Held:  defts. 
were liable, inasmuch as by their proposal & its 
acceptance they became members of the assocn., 
& although, having failed to comply with rule 41, 
which assumed that where a ship was mortgaged 
at the time they joined the assocn. they would 
give notice thereof, their ship was not protected, 
that did not relieve them from liability as members 
for the special contributions & losses sued for. 

Semble: (FARWELL, L.J.) if a man induces a 
co. to be at risk during the whole of the year on 
an untrue statement, he is estopped from sctting 
up the untruth of that statement.—NortTiI 
EASTERN 100 A. STEAMSHIP INSURANCE ASSOCN. 
v. RED S.S. Co. (1906), 22 T. L. R. 692 ; 12 Com. 
Cas. 26. 

1108. .|—Shippers of goods at a foreign 
port chartered a ship to carry the goods to London. 
The charterparty provided that the master should 
sign bills of lading in the form indorsed on it. 
That form contained the clauses ‘‘ shipped in 
good order & condition & to be delivered in the 
like good order & condition’? & ‘ quality & 
measure unknown ’’ & incorporated the American 
‘* Harter Act’? which imposed upon shipowners 
& masters the duty of delivering to shippers of 
merchandise bills of lading stating (inter alia) 
‘‘the apparent order & condition ’”’ of the mer- 
chandise delivered for carriage. The goods in 
question were damaged before shipment & the 
damage was apparent. The master, however, 
took them on board & gave the shippers a bill of 
lading in the form indorsed on the charter. Before 
delivery of the goods in London, the shippers sold 
them to purchasers there, who thereupon became 
indorsees of the bill of lading to whom the property 
in the goods passed. On presentation of the bill 
of lading & shipping documents the purchasers 
paid the contract price of the goods to the shippers 
& the goods having been delivered in their damaged 
condition in London, the purchasers, in arbn. 
between themselves & the shippers obtained an 
award against the latter for damnages representing 
the difference between the price paid by the pur- 
chasers & the value of the goods when delivered. 
The purchasers did not sue the shippers who were 
a foreign firm, on that award but now sued the 
owners of the ship for damages for not delivering 
the goods in good order & condition :—-Held: the 
shipowners were bound by the representation of 
the master in the bill of lading that the goods were 
shipped in good order & condition, &, there being 
sufficient evidence that the purchasers had altered 
their position & acted to their own prejudice on the 
faith of that representation, the shipowners were 
estopped from denying the truth of it, & were 
liable in damages to the purchasers for not deliver- 
ing the goods in good order & condition.-—Com- 
PANIA NAVIERA VASCONZADA Vv. CILURCHILL & 
Sim, SAME v. BuRTON & Co., [1906] 1 K. B. 237 ; 
75 L. J. K. B. 94; 94 L. T. 50; 54 W. RR. 406; 
22 T. L. R. 85; 50 Sol. Jo. 76; 10 Asp. M. Ll. C. 
177; 11 Com. Cas, 49. 

Annotations :—Folld. Martineaus v. Royal Mail Steam 
Packet Co. (1912), 106 L. T. 638. Consd. The Tromp, 
[1921] P, 337. efd. Hogarth Shipping Co. v. Blyth, 
Greene, Jourdain, {1917] 2 K. B. 534; New Chinese 
Antimony Co. v. Ocean 8.8. Co., [1917] 2 K. B. 664; 
Brandt v. Liverpool, Brazil & River Plate Steam Naviga- 
tion Co., [1924] 1 K. B. 575. 

Bills of lading generally, see SHIPPING. 

1109. ——-.]-_By an agreement under scal, 
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dated Sept. 1, 1892, between the predecessors in 
title of applt. & the Wallasey Local Board, the 
predecessors in title of resps., reciting the approval 
of the latter of a plan for the erection of certain 
buildings on the land of the former, the predeces- 
sors in title of applt. agreed to sect back every part 
of the proposed buildings 20 feet from the existing 
footpath, &, when required by the Board, to give 
up so much land as they should require for the 
purpose of making the road of the stipulated width, 
& also to make up at their own expense so much 
of the road as abutted on the frontage of the said 
land. All the powers of the board became vested 
in resps. Applt., before purchasing the said land, 
made written inquiries of the clerk of resps. 
whether the streets & roads adjoining the land had 
been adopted by the local authoritics, to which 
the clerk replied in writing that the road in which 
the land was situated was a highway repairable 
by the inhabitants at large. After applt. had 
completed the purchase of the premises, resps. 
served upon him a notice, requiring him to carry 
out the works mentioned in the agreement of Sept. 
1, 1892. By Wallasey Local Board Act, 15890, 
s. 32, ‘' every undertaking or agreement in writing 
given by or to the board... by any owner on the 
passing of plans... or otherwise in connection 
with the property of such owner shall be binding 
on the owner of the property for the time being 
& his successors in title & upon the board & may 
be enforced by either party in any ct. of summary 
jurisdiction by a penalty... .’ Applt. failed to 
comply with the said notice, & upon un information 
under the said sect. for failing to do so was con- 
victed by the justices. Applt. contended that the 
agreement of Sept. 1, 1892, created an interest in 
and & was void as oltending against the rule 
against perpetuitics ; that by reason of the letter 
of the clerk of resps. they were estopped from 
enforcing the agreement; & that sect. 32 of the 
local Act did not apply :—Held: even if the agree- 
ment were void for remoteness, sect. 32 of the 
local Act made it binding upon applt., & there was 
no evidence of estoppel.—CrANIE v. WALLASEY 
Conpn. (1912), 107 L. T. 150; 76 J. P. 326; 10 
L. G. R. 523, D. C. 

1110. -|—To constitute an estoppel there 
must be an untruth stated, or an act done, whereby 
another person is prejudiced or induced to act to 
his prejudice (Avony, J.).—IKERSHAW v. SMITH 
(ALFRED JOHN) & Co., Lirp., [1913] 2 K. B. 455; 
S82 L. J. K. B. 70h; 108 L.'T. 650; 77 J. BP. 297; 
11 L. G. Lt. 519, D.C. 

1111. -}—By certain military regulations 
officers in the Royal Air Force were on demobilisa- 
tion entitled to a gratuity varying in amount 
according to circumstances. If their names were 
on a certain list, called the Emergency List, they 
were only entitled to a gratuity at a lower rate 
than if they were not on that list. Delt. was a 
demobilised officer of the Royal Air Force. Vltfs., 
who acted as Govt.’s agents for the payment of 
gratuitics to demobilised officers of that force, 
in ignorance of the fact that deft. was on the 
Iimergency List, but also in forgetfulness of the 
regulation which provided that the gratuities of 
officers on the Emergency List should be paid at 
tho lower rate, & not appreciating the matcriality 
of an officer being on that list, paid deft. his 
gratuity at the higher rate to which he would have 
been entitled if he had not been on that list. 
More than a year afterwards, & before notice of 
the mistake, deft. spent the money. In an action 
to recover back the excess payment as money 
paid under a mistake of fact:—Held: pltts. 
could not recover on the grounds that pltfs.’ 


J ——VOL. AXI. 
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mistake was not a mistake of fact causing the 
payment, & as deft. had been led by pltfs.’ conduct 
to believe that he might treat the money as his 
own, & in that belief had altered his position by 
spending it, pltfs. were estopped from alleging 
that it was paid under a mistake.—HOLT v. 
MARKHAM, [1923] 1 K. B. 504; 92 L. J. K. BL. 
406; 128 L. T. 719; 67 Sol. Jo. 314, C. A. 
Annotation :—Mentd. Ord v. Ord. [1923] 2 K. B. 432. 

1112. .J}—MACFISHERIES, LTD. v. HARRISON 
No. 1038, anite. 

Whether actionable.|—Sce MISkhEPRESENTATION 
& FRAvupD. 


C. LIffect and Eatent of Estoppcl. 

1113. General rule.|—An estoppel may be said 
to exist, where a person is compelled to admit 
that to be true which is not true, & to act upon a 
died which is contrary to the truth (BRAMWELL, 
L.J.). 

An estoppel gives no title to that which is the 
subject matter of estoppel. The estoppel assumes 
that the reality is contrary to that which the person 
is estopped from denying, & the estoppel has no 
effect at all upon the reality of the circumstances. 
I speak not ot that estoppel, which is said to arise 
upon a deed of conveyance or other deed of a 
similar nature. ... I am speaking now of the 
estoppels which arise upon transactions in business 
or in daily life, &, as it seems to me, these estoppels 
have no effect on the reality of the transaction. 
It may be that under some circumstances an estop- 
pel will prevent a person from dealing in a par- 
ticular manner with goods; for instance, if a 
person is estopped from denying that he has made 
a contract to deliver goods, & if the goods are still 
in his possession, in a suit to enforce performance 
of the alleged contract he may be obliged to hand 
over the goods, although, in fact, there was no 
contract, & he may be hable to act as if there had 
been a contract, & to fulfil his supposed obligation. 
But suppose that although a person is estopped 
from denying that he has made a contract to deliver 
goods, he has parted with the goods & has sold 
them to somebody else: it seems to me that 
although he may be estopped as against the person 
claiming delivery under the supposed contract, 
he cannot be compelled to deliver the goods, 
which, there being no contract, have legally passed 
to somebody else : owing to the estoppel he cannot 
deny that a contract was entered into, but he 
cannot fulfil it by delivering another person’s 
goods ; & therefore the only remedy against him 
is that he shall pay damages for not delivering 
the goods. In a similar manner a person may be 
estopped from denying that certain goods belong 
to another ; hc may be compelled by a suit in the 
nature of an action of trover to deliver them up, 
if he has them in his possession & under his control ; 
but if the goods, in respect of which he has estopped 
himself, really belong to somebody else, it seems 
impossible to suppose that by any process of law 
he can be compelled to deliver over another’s 
goods to the person in whose favour the estoppel 
exists against him: that person is entitled to 
maintain a suit in the nature of an action of 
trover against him; but that person cannot 
recover the goods, because no property has really 
passed to him, he can recover only damages. In 
my view estoppel has no effect upon the real 
nature of the transaction: it only creates a cause 
of action between the person in whose favour the 
estoppel exists & the person who is estopped 
(Bretrr, L.J.).-—SIMM v. ANGLO-AMERICAN TELE- 
GRAPH Co., ANGLO-AMERICAN TELEGRAPH Co. v. 
Spuryina, No. 1071, anie. 
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Sect. 8.—By representation: Sub-sect. 1, D.] 


D. Who Bound by LE'stoppel. 
1114. Parties.|—HEANE v. RoagEns, No. 1096, 
ante. 
308, 


.J—MARKER v. MARKER, No. 


ante. 

1116. Privies.}—-HEANE v. Rogers, No. 1096, 
ante. 

Statement made without authority- 

By chairman of infirmary committee—Not binding 
on guardians./—-D., being a candidate for the post 
of medical officer to the H. infirmary, the appoint- 
ment to which was in the hands of detts., as 
poor law guardians of St. P., a resolution, passed 
at a meeting of the infirmary committee, was 
approved of & adopted at a board meeting of the 
guardians on Dec. 6, ‘That D. be appointed 
medical officer for three months, at & for a suin of 
£100 & board & rations”’’: & on Dec. 9, D. re- 
ceived a letter from the clerk to the guardians, 
announcing to him his appointment, & inclosing 
a copy of the above resolution. On Jan. 7, D. 
entered upon his duties as medical officer, & 
fulfilled them up to Mar. 25, when the three 
months expired, & he received £100 salary for 
that period of service. He continued on in the 
office, nothing being said or dune on either side 
until Apr. 6, when a resolution was passed by the 
infirmary committee, ‘* That the medical officer & 
other ollicers,’? naming them, ‘*‘ whose engage- 
ments expired at Lady-day should be employed 
montily, at the several salaries assigned to them 
by the guardians.’”? ‘This monthly appointment 
was approved of by the Poor Law Board “ until 
the infirmary should be transferred to the manage- 
ment of the C. lL. District Board,’ which transfer 
it was expected would take place about Mid- 
summer, but which did not, in fact, happen until 
Michaeimus. On May 24, at a meeting of the 
infirmary committee, a written notice from the 
board of guardians, signed by their clerk, was 
handed by the chairman of the committee to D., 
that lis appointment of medical officer would 
terminate on June 24; the chairman at the sane 
time verbally telling him that the notice was 
formal only, & that, if the infirmary were not 
transferred by June 24, the notice would go for 
nothing. On June 23, D. was informed by an 
official letter from the clerk to the guardians that 
lis successor had been elected by the guardians, 
& would commence his duties about noon on the 


PART VI. SECT. 3, SUB-SECT. 1.—D. 


bound as the judgment debtor inas- 


ESTOPPEL. 


24th. Thereupon D. retired from the office undcr 

protest against his illegal dismissal, & brought an 

action against the guardians to recover £100 for 
salary, & an equivalent for board & rations, for 
three months, in lieu of three months’ notice. 

At the trial there was a conflict of evidence as 
to whether D. had been informed of the resolution 
of Apr. 6, the clerk of the guardians stating that 
he had notified it to D., & D. averring that he was 
never informed of it :—Held: the verbal state- 
ment of the chairman of the infirmary committee 
at the time when the notice terminating the 
appointment was given to pltf., did not amount to 
an estoppel as against defts., the poor law 
guardians. 

It has been argued that there was an estoppel 
arising upon what the chairman of the infirmary 
committee said when the notice determining the 
service was given to pltf. Itseems to me, however. 
that that cannot be made the ground of an estoppel 
against defts., because the person who made that 
statement had no authority from them to make 
any such statement, & there is no evidence of 
any such authority (Picorr, B.).—Dyre v. Sr. 
PANCRAS BOARD OF GUARDIANS (1872), 27 L. T. 
342; 363. P. 375. 

Annotations :—Mentd. Austin v. St. Matthow, Bethnal 
Green (1874), 29 L. T. 807; Wood v. Kast Hum U. D.C. 
(1907), 71 J. P. 129. 

1118. Strangers.|—-D. was arrested, at the suit 
of pltf., in the county of H. & removed himself 
by habeas corpus cum causé into the custody of 
the marshal. D. then petitioned the Insolvent 
Debtors’ Ct., which ordered him to be discharged, 
& to have the benetit of 7 Geo. 4, c. 57, as to pltf.’s 
debt, at the end of fifteen months from filing his 
petition, &, in the meantime, to be confined within 
the walls of the I. B. prison: & the ct. issued a 
warrant to the marshal for D.’s discharge at the 
end of that time, directing also his confinement 
within the walls of the said prison. Afterwards, 
while in custody, D. was brought by habeas corpus 
cum causa before the Central Criminal Ct., to 
plead to an indictinent for misdemcanour ; he 
there pleaded not guilty, traversed to the next 
sessions, & was committed to Newgate, & after- 
wards bailed. Whe keeper of Newgate then, 
without any fresh warrant, redelivered him to the 
marshal, who received him into custody, & from 
that custody D. escaped before the expiration of 
the fifteen months. In an action by pltf. against 
the marshal for this escape :—Held: the marshal 


execution debtor, clalmed horses & 


1116 i. Privies.J}--A purchase by a 
intgee., at a sale in execution of a 
decree upon his mblge., of the right, 
title, & interest of the mtgor, who has 
bocn estopped from asserting « title 
to the property as against certain 
parties, does not place such mtgee. in 
& better position as regards the 
estop pcl.— PORESHNATH MUKERJEE v. 
ah ree eo (1382), IL L. R. 9 

tale, 265; » RR. Y ind. App. — 
IND. pele 

1116 ii. -}—-Where  a_sperson 
claims property as the representative 
of another, the doctrine of estoppel 
cannot apply to the representations 
made by any one except that other 
person.— RANGA Rau v. BHAVAYAMMI 
(1894), IT. L. R. 17 Mad. 473.—IND. 


1116 iii. --In execution of a 
moncy decree certain property was 
purchased. The property was subject 
to a mtgo., but not a mtge. executed 
by the judgment, debtor, although 
the judgment debtor would himself 
have been cstopped from denying lia- 
bility under the intee. on account of 
his conduct in the mtge. transaction : 
—Held; the purchaser was equally 








much as the right, title & interest of 
the judgment debtor had passed to 
the purchaser, & his purchuse was 
therefore subject to the mtge.— 
PRAYAG RAJ v. SIDUU PRASAD TE- 
na (1908), I. L. lt. 35 Cale. 877.— 


—_—_—-— 


; Suits between representa- 
tives of former pian & defendant. }— 
Where A. sued B. for moneys alleged 
to be due under certain documents 
& B, pleaded that the demands had 
been included in a settlement of 
accounts, embodied in a document which 
he set forth in hiy answer, & the suit 
Wak dismissed, on the grourd that, 
being included in the settlement, the 
demands no longer existed as causes 
of action :-—J/feld: A.’s representative 
wus not estopped froin disputing the 
document in @ subsequent action 
brought by him against the repre- 
sentative of B.— TIrRUMALA LAU 
(SAUIB) wv. PINGALA SUNKARA Lau 
(1863), 1 Mad. 312, —IND. 
5 1118 i. Strangers.) —Re S»ornin’'s 
Estate (1882), 3 KR. & G. SUG; 2 
C. L. T. 606.— CAN, 
1118 fi. ———.J)—D1tf., wife of the 


cattle seized on debtor’s farm under 
defts.’ execution. Upon the trial of 
an inblerpleader issue it appeared that 
pltf. had moncy of her own before her 
marriage, & that witb that monoy she, 
after her marrisge, bought cattle; 
part of the increase of these cattle 
she exchanged for othor cattle & for 
horses, & in that way acquired the 
animals seized. The evidence showed 
certain isolated instances of dealings 
by the husband with some of the 
auimals; amongst others, that he 
laced a chattel mtge. upon some of 
hem with his wife’s consent :—Ileld: 
1tf.’s consent to some of the animals 
eing chattel-mortgaged was no cs- 
toppel as against any one but the 
mtgee.—-SIMPSON v. DOMINION BANK 
(1910), 13 W. L. R. 1.—CAN, 


1118 iii, —-—.}] —- Estoppo] must be 
taken as being purely personal, & 
does not blind any one claiming by an 
independent title.—DUARAM KUNWAR 
vw. BALWANT SINGH (1912), 1. L. R. 
34 All. 398.—IND. 

1118 iv, ———.J—ISWARAM PILLAI ¥. 
SONNIVAVERU TARAGAN (1913), 1. L. K. 
338 Mad. 753.—-IND. 


Parr VI.---EstoprpeL In PAISs. 


was not liable, D. not being legally in custody at 
the time of the cscape, & the faarahal not eine 
estopped, as between pltf. & himself, from denying 
the legality of the custody.—ConTant v. CHAPMAN 
Saree ie B. ie, ; 2Gal. & Dav.191; 114 E.R. 
> 8UO nom. COUTANT v. CHAPMAN, 11 L. J. Q. B. 
141; 6 Jur. 666. nae 
1119. -|—Mandamus to complete a railway 
pursuant to an Act incorporating Land Clauses 
Act, 1845 (c. 18). Return (inter alia), that the 
undertaking was one to be carried into effect by 
means of a capital tv be subscribed by tho pro- 
moters, & that the capital had not been sub- 
scribed for under a contract, pursuant to sect. 16 
of the above Act, nor could defts. then or at any 
time procure it to be so subscribed for. Plea, by 
way of estoppel, that defts. had taken the lands of 
a third party named, on part of the line, in 
exercise of the compulsory powers. On demurrer : 
—Held: the plea of estoppel was bad, as the 
matter disclosed by it was res inter alios acta.— 
Kt. v. AMBERGATE, ETC., Ry. Co. (1853), 1 E. & B. 
8723 22 U.. J. Q. B. 191; 20 L. T. O18. 24653 17 
Jur. 668; 118 EB. RR. 475. 








1120, ———~.]— RiciAkps v. Jomnsron, No. 1145, 
post. 
1121, -|—On an interpleader issue with 


regard to goods taken in execution, where the 
evidence shows that claimant had not any interest 
in nor the possession of the goods at the time of 
seizure, but they belonged to a third person, the 
execution creditor is entitled to succeed. On an 
interpleader issue between the execution creditor 
& a claimant the facts were as follows : claimant, 
having let the goods afterwards taken in execution 
for hire, became bkpt. Le did not inform the 
trustee in bkpcy. that he owned these goods, & 
the hire of the goods, being unaware of the bkpcy., 
continued to pay claimant money for the hire of 
them. The goods, while in the possession of the 
hirer, were taken in execution under a judgment 
against him. Upon the above facts :—Held : 
assuming the execution debtor to be estopped 
from denying that the goods were claimant’s, such 
estoppel did not bind the execution creditor, & 
claimant had no title to the goods as against the 
execution creditor, who was, therefore, entitled 
to judgment on the issue.— RICHARDS v. JENKINS 
(1887), 18 Q. B.D. 4513 56. J. Q, B. 293: 56 
L. Il. 591; 35 W. 1k. 35553 31. L, Tt. 425, 0. A. 
Annotations >--Mentd. Japp vo. S87), 5 

79; Usher t. Mat (1889), St be be ork : Ciena 

Mather, {1901 }1 K. B. 108; Peake v. Carter, (1916] 1 


Infants.|—Sce INvanrs. 

1122, Married woman-—Pariy to fraud by 
husband.|-—B., a marricd woman, shortly after 
her marriage, at the instigation of her husband. & 
under a threat of desertion by him, signed a 
document purporting to make over to him a rever- 
sionary interest in personal cstate to which she 
was entiticd on the death of her mother. ‘his 
document was entirely in her own handwriting. 
it purported to bear date two days before her 
marriage, & was signed by her in her maiden name. 
The husband afterwards entered into a contract 
with C. to sell the reversionary interest to him for 
£450. ‘This purchase was not completed on the 


1118 v. ——.])—For the purpose of co. 


Aocuring royistration of transfer of 
certain property to a co., two of the 


against the directors of mal- 
feasance in allotting 60,000 shares in 
pay.nent for tho property :—leld: 
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day fixed, & on July 7, 1858, the husband filed a 
bill against C. & the wife. This bill alleged that 
the wife refused to concur in an assignment of the 
reversionary interest to C., & it prayed a declara- 
tion that pitf. had, by the document executed by 
his wife, become absolutely entitled to the rever- 
sionary interest, & for specific performance by C. 
of his agreement for purchase. Appearances for 
both defts. were entered by a solr. who practised 
on his own account, but who was also a clerk to the 
solr. who filed the bill, to whom C. had also formerly 
been a clerk. On July 14, C. put in an answer to 
the bill, without oath or signature. No answer 
was required from the wile, & none was put in by 
her. No evidence was filed by pltf. On July 17, 
the cause was heard as a short cause, & a decreo 
was taken by consent, declaring that pltf. was, 
under the document executed by his wife before 
her marriage, absolutely entitled to the reversion- 
ary interest. The agreement for sale to C. was 
afterwards abandoned. On Aug. 20, 1858, the 
reversionary interest was put up for sale by the 
husband at a public auction, & was then pur- 
chased by a reversionary Interest socicty for £400. 
At this time the husband was in prison for debt, & 
the wife was aware that an attempt was being made 
to raise money upon the reversionary interest. 
Before the purchase was completed the wife, at 
the instance of the solrs. of the purchasers, signed 
a letter addressed to one of the trustees of the fund, 
in which she stated that she had, before her mar- 
riage, assigned her interest to her husband. The 
reversionary interest having fallen into possession, 
& having been paid into ct., the reversionary 
socicly petitioned that it might be paid out to 
them. ‘The Master of the Rolls ordered the fund 
to be retained in ct., & the dividends to be paid 
to B. Upon appeal:—l/eld: B., having been 
party to a fraud, was bound by her own repre- 
sentations, & could not clain the fund as against 
purchasers for value, who had no notice of the 
fraud, & who had made every inquiry that they 
could be reasonably expected to make.—J/ze 
Lusu’s Trusts (1869), 4 Ch. App. 591; 38 
L. J. Ch. 650; 21 L. T. 376; 17 W. R. 074, L. JS. 


Annotations :—-Mentd. Arnold v. Woodhams (1873), L. Rh. 
16 Bq. 29; Cahill v. Cahill (1883), 8 App. Cas. 420, 


.|—See, generally, UUSBAND & WIFE. 
1123. Assignee.|—/te WickHAM, No. 1079, ane. 
1124. Trustee in bankruptcy.] — A judgment 

creditor issued execution against the goods of a 

debtor on June 26, 1914. A ciaim was made to 

the goods by the debtor’s wife acting on instruc- 
tions from the debtor, who was the real owner of 
the goods. The judgment creditor, on the faith 
of the representation that the goods belonged to 
the debtor’s wife, entered into an agreement 
between July 10 & 17, whereby certain pictures 
were 1o be withdrawn from the execution, sold, & 
the proceeds paid to the judgment creditor. The 
sale took place on July 17, & ou July 21 the 
creditor had notice of an available act of bkpcy., & 
of the petition on which the receiving order was 
subsequently made. The proceeds of the sale, 
which realised £349 13s., were paid to the creditor 
as to £184 8s. 3d. between Aug. & Dac. 1914, & as 
to £165 4s. 9d. after Mar. 17, 1915, the date of the 
receiving order. On a motion by the trustec in 





FARRAR v. GELDENUUIS MAIN Reer 
GOLD MINING Co., Lip. (IN LiquLpa- 


TION) (1908), T. H. 16.—S. AF 


directors, as trustees on behalf of the 
other directors, made the uccessary 
sworn declarations & stated therein 
that the full purchase price of tho 
roperty was 10,000 shares in the co. 
n an action by the liquidators of the 


as the declaration had been made to 
a third party, it creuted no estoppel 
as between the purtios to the action, 
& tho directors were entitled to prove 
that the actual purchase price had 
been 60,000 shares & not 10,000.— 


s. Municipal councils —— Successive 
councils, }--East Nissournt TOWNSHIP 
v. HORSEMAN (1868), 16 U. Cc. R. 
§83.—-CAN. 
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Sect. 3.—By representation: Sub-sect. 1, D., by. 
& F.) 
bkpcy. against the creditor for repayment of the 
£349 18s. :—Held: the goods were the property 
of bkpt., & the trustee was not bound by the 
arrangement made by the creditor with bkpt.’s 
wife, & was not estopped from asserting his title 
by relation back to the moneys.—Ke Evans, Ez p. 
SALAMAN, [1916] H. B. BR. 111. 
Annotation -—Mentd. Re Fairloy, [1922] 2 Ch. 791. 
—-.--.]—See, further, BANKRUPTCY, Vol. 
pp. 611, 729, Nos. 5763, 6324-6353. 
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LE. Who may take Advantage of Estoppel. 


Not party to whom representation not made.]}— 
See No. 1084, ante. 

Not party inducing representation complained 
of.])—Sce Sub-scct. 1, B. (e), ante. 


I’. Lquitable I’stoppel by Representation. 
1125. Whether different from estoppel at law— 

Duty of representor to ‘‘ make good ’’ representa- 

tion.|—I1t is an old head of equity, that if a 

representation is made to a man, going to deal 

on the faith of it in a matter of interest, the 
person making the representation, knowing it 
false, shall make it good; & the jurisdiction 
assumed by cts. of law in such cases will not 
prevent relief in equity.—Evans v. BICKNELL 

(1801), G Ves. 1743; 1 Coop. temp. Cott. 480 ; 

3l i. R. 998, L. C. 

Annotations :—Apld. Burrowes v. Lock (1805), 10 Ves. 
470. Consd. Wilson v. Short (1848), 6 Hare, 366; Slim 
vw. Croucher (1860), 1 De G. F. & J. 518; Nocton v. 
Ashburton, [1914] A. C. 932. Refd. Adamson wv. Evitt 
(L830), 2 Russ. & M. 66; Gibson v. D’Este (1843), 2 Y. 
& C. Ch. Cas. 542; Jorden v. Money (1854), 5 H. L. Cas. 
185; Hutton v. Rossiter (1855), 7 De G. M. & G. 9; 
Lioyd v. Banks (1867), 15 W. R. 1006; Re Overend, 
Gurney, kx p., Oukos & Peek (1867), L. KR. 3 Eq. 576; 
Clark v. Hoskins (1868), 37 L. J. Ch. 561; Jaimshire v. 
Bolton (1869), L. R. 8 My. 294; Hill v. Lane (1870), 
Li. kk. 31 yg. 215; Hunter v. Walters, Curling v. Walters, 
Darnell v. Hunter (1871), 20 W. RR. 218; Low v. Bouverie, 
[1891} 3 Ch. 823; Exploring Land & Minerals Co. wv. 
kKolekmann (1905), 94 L. TT. 234. Mentd. Clifford v. 
Brooke (1806), 13 Ves. 131; Harrison v. Gardner (1817), 
2 Madd. 198; Hall v. Maltby (1819), 6 Price, 240; 
Loveridge v. Cooper (1823), 2 li. J. O. S. Ch. 75 ; Martinez 
v. Cooper (1826), 2 dtuss. 198; Wiseman v. Westland 
(1826), 1 ¥. & J. 117; Horlock v. Priestley (1827), 2 
Sim. 75; Dearle v. Hall (1828), 3 Russ. 1; Dryden v. 
Frost (1837), 1 Jur. 330; Attwood v. Small (1838), 6 
Cl. & Fin. 232; Jones v. Jones (1838), 8 Sim. 633; 
Farrow v. Rees (1840), 4 Beav. 18; ones v. Smith 
(1841), 1 Hare, 43; Moux v. Bell (1841), 1 Hare, 73; 
West v. Reid (1843), 2 Hare, 249; Stevens v. Stevens 
(1845), 2 Coll. 20; Allon v. Knight (1846), 5 Hare, 272; 
Blair v. Bromiey (1847), 2 Ph. 354; Ingram v. Thorp 
(1848), 7 Hare, 67; Phillipson v. Gatty, Gatty v. Phillip- 
Hon (1848), 7 Hare, 516; Hewitt v. Loosemore (1851), 
9 Hare, 449; Finch v. Shaw. Colyer v. Finch (1854), 
19 Beav. 500; Colyer v. Finch (1856), 5 H. L. Cas. 905; 
Hunt v. EJmes (1860), 28 Beav. 631; Stackhouse v. 
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Jorsoy (1861), 1 John. & H. 721; Sharples v. Adama 
1863), 32 Beav. 213; Dowle v. Saunders (1864), 2 
om. & M. 242; Ze Tichener (1865), 35 Beay. 317; 

Newton v. Newton (1868), L. R. 6 Kq. 135; Keith v. 

Burrows (1876), 1 OG. P. D. 722; Schroeder v. Mendl 
1877), 37 L. T. 452; Northern’ Counties of England 
“jre Insoe. v. Whipp 1884), 26 Ch. D. 482; Manners ¥v. 

Mow (1885), 29 Ch. D 725; Moore v. Knight (1890), 63 

L. T. 831; Taylor v. Russell, [1891] 1 Ch. 8; Re Ingham, 

Jones v. Ingham, [1893] 1 Ch. 352 ; Brocklesby v. Temper- 

ance Bldg. Soc., [1895] A. C. 173; Walker v. Linom, 

{1907) 2 Ch. 104. 


1126. -]—The jurisdiction to cnforce 
specific performance with compensation for defects 
on a vendor, in cases where the contract is silent 
as to compensation, rests on the equitable estoppel 
that where a vendor has represented & con- 
tracted to sell an estate as his own, & the pur- 
chaser has relicd on the representation, the vendor 
cannot afterwards be heard to say he has not the 
cntirety.— Rupp v. LASCELLES, [1900] 1 Ch. 815 ; 
69 L. J. Ch. 896; 82 L. T. 256; 48 W. Rt. 586 ; 
16 T. L. R. 278. 


Annotations :-—Refd. Rutherford v. Acton-Adamsa, [1915] 
A. C. 866, Mentd. Halkett v. Dudicy, [1907] 1 Ch. 590, 
.|— See, further, SETTLEMENTS ; 

SPECIFIC PERFORMANCE. 

.}—Where a trustee was charged in 

respect of a inisrepresentation to a purchaser ; 

having notice; & alleging only, that he did not 
recollect the fact, this was a more proper subject 
for equity than law: at least there was a con- 

current jurisdiction.—LBurrowes v. Lock (1805), 

10 Ves. 470; 832 FE. R. 927. 

Annotations :—Consd. Gibson v. D’Esto (1843), 2 Y. & C. 
Ch. Cas. 542. Apld. Lake v. Brutton (1856), 8 De G. M. 
& G. 440, Consd. Slim v. Croucher (1860), 1 De G. F. 
& J. 5183; Livyd vw. Banks (1867), In. LR. 4 Hq. 222; 
Re Overend, Gurney, ke p. Oakes & Peck (1867), L. BR. 
3 Kq. 576; Iugiesfeld v. londonderry (1876), 4 Ch. D. 
693; Mathias v. Yetts (1882), 46 L. T. 497; Low v. 
Bouverie, [1891] 3 Cb. 82; Exploring Land & Minerals 
Co. v. Kolckmann (1905), 94 L. WV. 234; Nocton v. Ash- 
burton, [1914] A. C. 932. Refd. Vulsford v. Richards 
(1853), 17 Beav. 87; Ramshire v. Bolton (1869), L. Tt. 
8 Iq. 294; Hill v. Lane (1870), L. R. 11 Kg. 2153; Jee 
Dangar’s ‘l'rusts (1889), 58 L. J. Ch. 315; Balkis Con- 
solidated Co. v Tomkinsgon (1893), 42 W. 4. 204 ; Williams 
v. Pinckney (1897), 67 L. J. Ch. 34. Mentd. Ingram v. 
Thorp (1848), 7 Hare, 67; Price v. Macaulay (1852), 2 
De G. M. & G. 339; Robson v. Devon (1857), 5 W. It. 
724; Stephens v. Vonables (1862), 3L Beav. 124 ; 2te Ward 
(1862), 31 Beav. 1; Me Tichener (1865), 35 Beav. 317 ; 
Peek v. Gurney (1873), L. lt. 6 H. L. 38773 Brownlie v. 
Campbell (1880), 5 App. Cas. 925; Derry v. Pock (1889), 
14 App. Cas. 337; & N. W. Ry. v. Boulton (1890), 
63 L. ‘Tl. 727; Thisdon v. Tindall (Committee of Lloyd’s) 

















(1891), 40 W. lt. 141; Whittington v. Scale-Haynue 

(1900), 82 L. T. 49. 

1128. ——.]—JorpEN v. Money, No. 1041, 
ante. 


1129. When equitable estoppel arises—General 
rule.|—Where a party, by misrepresentation, 
draws another into a contract, such party may be 
compelled to make good the representation, if 
that be possible, but if it be impossible, the 





t. Privics.]—A privity exists be- 
tween an cxecution creditor & a 
purchaser at w ct. sale, the latter 


representing the former in so far as 
he had a right to bring the property 
to sale in execution of his decree. 
Thus, when the plea of estoppel is 
available to a decree holder, it is 
likewise available to the purchaser 
at the execution sale, as his representa- 
tive or as one claiming under him.— 
KRISHNABHUPATI DEVU v. VIKRAMA 
pee (1894), I. L. R. 18 Mad. 13.— 


a. Bond fide holder of forged in- 
atrument.j}—The bond fide holder for 
value of a forged hundi, to whom 
after it had been dishonoured, it had 
been transferred by endorsement by 
the payees, who at the time of endorse- 
ment knew that the hundi was forged, 
sued the payecs on the hundi, to 


recover the amount he had paid them 
for it:—Held: the payees were 
estopped from setting up the forgery 
of the hundi as a bar to the suit.— 
BissEN CHAND v. RAJENDRO KISHORE 
ae (1883), I L. RR. 5 All 302.— 


PART VI. SECT, 3, SUB-SECT. 1.—F. 


11271. Whether different from estoppel 
at law.J—lPltf. was a ector of a 
inining co. when a call was inade & 
notice of it given, & afterwards when 
notice was given to certain shareholders 
including himself, that upless the call 
was pare by a certain date their shares 
would be forfeited. He did not pay 
the call, & a few days after the date 
fixed by the last notice he resigned his 
position as director. Subsequently the 
directors passed a resolution that 
pitf.’s shares being furfelted, should 
be sold, & they afterwards removed his 


name from the register. At this time 
the shares wore unsaleable, but four 
months afterwards they became of 
considerable valuo, when pltf. claimed 
them & tendered all calls. The 
directors then passed a resolution 
declaring the culls forfeited. Dltf. 
brought an action for wrongful removal 
of his name from the register :—Jfeld : 
while the conduct of pltf. might have 
formed a good cquitable plea if he 
had sought equitable relief it did not 
amount to an cestoppe) in law, to 
peevout his disputing the right of 

efts. to remove his name from 
the register.—GREENWOOD v. CROWN 
NC ep ANS Co., 13.1. N.S. 


b. When cquilable estoppel arises 
—haztinguishment of charge. )}-—An owner 
of property mado ao grant therefrom 
of an annuity, with a proviso that, in 
case of failure to pay the same, the 
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person deceived may avoid the contract. The 
same principle applies, though the party, at the 
time, belicved the statement to be true, if in the 
due discharge of his duty, he ought to have then 
known otherwise. 

Third parties, who by false representations 
induce others to enter into contracts, are estopped 
from afterwards falsifying their statement, &, if 
necessary, may be compelled to make them 
good. But the false statement of onc, not a 
party to the agreement entered into on the faith 
of it, is not a ground for avoiding it. 

Misrepresentations may be either by a sup- 
pression of the truth or an assertion of what is 
false; but to be the ground for avoiding the 
contract, the representation must be one ‘‘ dans 
locun. conlraclwi,”’ or such, that it is reasonable 
to infer, that in its absence the party deceived 
would not have entered into the contract. 

'’he ground on which this relief is asked is that 
principle of equity which declares, that the 
wilful misrepresentation of one contracting party, 
which draws another into a contract, shall, at 
the option of the person deceived, enable him to 
avoid or enforce that contract. The basis of 
this, as well as of most of the great principles on 
which the system of equity is founded, is the 
enforcement of a careful adherence to truth, in 
all the dealings of mankind. The principle itself 
is universal in its application to these cases of 
contract. It affects not mercly the parties to 
the agreement, but it ailects also those who 
induce others to enter into it. It applies not 
merely to cases where the statcinents were known 
to be false by those who made themn, but to cases 
where statements, false in fact, were made by 
persons who believed them to be true, if in the 
due discharge of their duty, they ought to have 
known, or if they had formerly known & ought to 
have remembered, the fact which negatives the 
representation made. ‘This principle applies to 
all representations made, on the taith of which 
other persons enter into engagements, so that 
whether the representation were true or false, at 
the time when it was made, he who made it shall 
not only be restrained from falsifying it there- 
after, but shall, if necessary, be compelled to 
made good the truth of that which he asserted 
(RomILLY, M.I.)—Punsrorp v. Ricnanps (1853), 
17 Beav. 87; 22 L. J. Ch. 559; 22 L. I. O. S. 
51; 17 Jur. $65; 1 W. RR. 295; 51 1, 1. 965. 
Annotations :—Reid. Jennings v. Broughton (1853), 17 


Beav. 234. Mentd. Bushby v. Ellis (1853), 17 Beav. 
279; Gordon yv, Street, [1899] 2 Q. B. 641, 


1130. -|—The doctrine of equitable 
estoppel by representation is a wholly different 
thing from contract, or promise, or cquitable 
assignment, or anything of that sort. The 
foundation of that doctrine, which is a very 
important one, & certainly not one likely to be 
departed from, is this, that if a man dealing with 
another for value makes statements to him as to 
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existing facts, which being stated would affect 
the contract, & without reliance upon which, or 
without the statement of which, the party would 
not enter into the contract, & which being other- 
wise than as they were stated, would leave the 
situation after the contract different from what it 
would have been if the representations had not 
been made; then the person making those 

representations shall, so far as the powers of a 

ct. of equity extend, be treated as if the repre- 

sentations were true, & shall be compelled to 
make them good. But those must be repre- 
sentations concerning existing facts (LORD SEL- 

BORNE, C.).—CITIZENS’ BANK OF LOUISIANA. 

Virst NATIONAL BANK OF NEW ORLEANS (1873), 

L. R. 6 WH. L. 352; 43 L. J. Ch. 269; 22 W. R. 

194, If. L. 

Annotations :—Apld. Mills v. Fox (1887), 37 Ch. D. 153. 
Consd. Lovett v. Lovett, [1898] 1 Ch. 82; Gresham 
Life Assce. Soc. v. Crowther (1914), 111 L. '’. 887. Refd. 
Williams v. Pinckney (1897), 67 L. J. Ch. 34; Coleman 
vw. North (1898), 47 W. It. 57. Mentd. Coxon v. Gorst, 
{1891] 2 Ch. 73; Rainford v. Keith & Blackman Co. 


(1905), 74 L. J. Ch. 531: Ratner v. London Joint City & 
Midland Bank (1922), 38 T. L. li. 253. 


1131. Representation of fact—No demand 
or incumbrance in existence.|—Injunction was 
granted to restrain deft. from recovering a demand 
from one of the pltfs., he having represented to 
the agent of the other pltfs., on a treaty of marriage 
with his daughter, that there was no such demand 
existing.—NEVILLE v. WILKINSON (1782), 1 Bro. 
C. C. 5433; 28 E.R. 1289. 
annotations :—Consd. Scott v. Scott (1787), 1 Cox, Tq. 

Cas. 366; Jorden v. Money (1854), 5 H. L. Cas. 185; 


Bold v. Hutchinson (1855), 20 Beav. 250. Refd. Dalbiac 
v. Dalbiac (1809), 16 Ves. 1163 dex p. Carr (1814), 3 Ves. 








& 3B. 108; Bentley v. Mackay (1862), 31. Beav. 143; 
Mills v. Fox (1887), 37 Ch. D. 153. Mentd. Wilmot v. 
Woodhouse (1793), 4 Bro. C. C. 227; Kastabrook »v. 


Scott (1797), 3 Ves. 456; Osborne v. Williams (1811), 
18 Ves. 379; Vauxhall Bridge Co. v. Spencer (3821), 
Jac. 64; Warden v. Jones (1857), 23 Beav. 487; Evans 
v. Wyatt (1862), 31 Beav. 217; Luxmoro v. Clifton 
(1867), 17 1. ‘I. 460. 


1132. 
No. 1127, ante. 





onan 





Burrowes v. Lock, 


— Restrictions in lease.]|—Deft. 
held two plots of building land, B. & C., under 
a lease which contained a covenant to build the 
houses not less than thirty feet apart, the effect 
of which was to secure to houses on plot LB. a 
sea view over plot C. HL. having entered into a 
treaty with deft. for an undcrlease of 13., made 
inquiries of deft. as to what could be built on the 
land in front. Deft. replied that he, deft., could 
not build on ©. closer than thirty feet, as his 
lease did not allow it. H. after having inspected 
the original lease took an underlease of LB., con- 
taining a covenant by deft. that he, his exors., 
administrators & assigns, would observe the 
lessee’s covenants in the original lease. Deft. 
afterwards surrendered his lease to the ground 
landlord, took a new lease not containing the old 
restrictions, & commenced building on C. in a 
way which would obstruct the sea view from 


granteo & her heirs should be entitled 
to take possession of the property: 
Ho subsequently mtged. the same 
property, by an instrument which set 
out that it was his absolutely. After 
this he paid the annuity till the death 
of the grantee, whose heir ho was. 
The mtgces, obtained a decree upon their 
deed, & in execution thercof the pro- 
perty was attached & sold, & the 
decree-holders obtained ossession. 
The heirs of the mtgor. sued the decree- 
holders for recovery of possession & 
for arrears of the annuity, claiming 
under the terms of the grant :—Held : 
the charge merged & was extinguished, 
& as tho grantor had professed to trans- 
fer the property to the mtgocs. unin- 


cumbered, he was bound to give it over 
to them free from incumbrance, & it 
would not Hein his mouth nor in the 
mouths of his heirs, to set up the charge 
against the mtgees. & their vendees.— 
RaDuUkY LALv. MAHESH-PRASAD (1885), 
1. L. h. 7 All, 864,.—-IND. 


c. Application of doctrine of equtt- 
able estoppel—TZ'o agreement to abide 
by decision of referee— Agreement carried 
out, }—In a suit for possession of land, 
pltf. & defts. applied that a pleader 
might be apointed as comr. to 
ascertain who held the land on cither 
side of the khal in dispute, & agreed 
that, if pltfs. were found in possession 
of such land, they showd get a decree ; 


while if deft. was found in possession 
the suit should be dismissed. Accord- 
ingly, a comr. was appointed, & pltf.’s 
suit was decreed in accordance with 
the comr.’s report. From this decision 
defts. appealed :—Held: the agree- 
ment between the parties to abide by 
the decision of the comr. on the fact 
of possession was a valid agreement, 
& when that agreement was given 
effcct to & carried out, it would be 
inequitable to allow defts. to resile 
from it, & they were estopped in equity 
from so doing.— Baum Das CHAKRA- 
VARTI v. NOBIN CHUNDER Pax (1901), 
I, L. R. 29 Cale, 306.—IND. 


d Necessity for showing sufficiency 
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3,—By representation: Sub-secl. 1, D., Eb. 


sa LL CLL vane ween 


: bkpt., & the trustee was not bound by the 
cee eat made by the creditor with bkpt.’s 
wife, & was not estopped from asserting his title 
by relation back to the moneys.—e Evans, Ex p. 
SALAMAN, [1916] H. B. R. 111. 

* notation -—Mentd. Re Fairley, [1922] 2 Ch. 791. 

--—--.] —See, Jurther, BANKRUPTCY, Yol. 
pp. 611, 729, Nos. 5763, 6324-6353. 


LS4EU 10S. 


Vv, 


E. Who may take Advantage of Estoppel. 
Not party to whom representation not made.|— 
Sce No. 1084, ante. 
Not party inducing representation complained 
of.]}—Sce Sub-sect. 1, B. (€), ante. 


I’. Lquitable Estoppel by Representation. 
1125. Whether different from estoppel at law— 

Duty of representor to ‘‘ make good ”’ representa- 

tion.|—I1t is an old head of equity, that if a 

representation is made to a man, going to deal 

on the faith of it in a matter of interest, the 
person making the representation, knowing it 
false, shall make it good; & the jurisdiction 
assumed by cts. of law in such cases will not 
prevent relief in equity.—Kvans v. BICKNELL 

(1801), 6 Ves. 1743; 1 Coop. temp. Cott. 480 ; 

31 E.R. 998, L. C. 

Annotations :-—Apld. Burrowes v. Lock (1805), 10 Ves. 
470. Consd, Wilson v. Short (1848), G6 Hare, 366; Slim 
v. Croucher (1860), 1 De G. FE. & J. 518; Nocton v. 
Ashburton, (1914) A. ©. 932. Refd. Adamson v. Evitt 
(1830), 2 Russ. & M. 66; Gibson v. D’Este (1843), 2 Y. 
& C, Ch. Cas. 542; Jorden v. Money (1854), 5 H. L. Cas. 
185; Hutton v. Rossiter (1855), 7 De G. M. & G. 9; 
Lloyd v. Banks (1867), 15 W. R. 1006: ke Overend, 
Gurney, Ic p. Oakes & Peck (1867), L. R. 3 Eq. 576; 
Clark v. Hoskins (1868), 37 L. J. Ch. 5613; ltaushire v. 
Bolton (1869), L. R. & Eq. 294; Hill v. Lane (1870), 
L. Kt. 11 by. 215; Hunter v. Walters, Curling v. Walters, 
Darnell v. ffunter (1871), 20 W. lt. 218; Low v. Bouverie, 
[1891] 3 Ch. 82; Exploring Land & Minerals Co. v. 
Kolckmann (1905), 94 L. I. 234. Mentd. Clifford v. 
Brooke (1306), 13 Ves. 131; Harrison v. Gardner (1817), 
2 Madd. 198; Hall t. Maltby (1819), 6 Price, 240; 
Loveridge v. Cooper (1823), 2 L. J. O. 8. Ch. 75; Martinez 
v. Cooper (1826), 2 Russ. 198; Wiseman v. Westland 
(L826), 1 ¥. & J. 117; Horlock v. Priestley (1827), 2 
Bim. 703; Dearle v. Wall (1828), 3 Russ. 1; Dryden v. 
Vrost (1837), 1 Jur. 330; Attwood v. Small (1838), 6 
Cl. & Fin. 232; Jones v. Jones (1838), 8 Sim. 633; 
Furrow v. Rees (1840), 4 Beav. 18; ones v. Smith 
(1841), 1 Hare, 43; Moux v. Bell (1841), 1 Hare, 73; 
West v. Reid (1843), 2 Hare, 249; Stevens v. Stevens 
(1845), 2 Coll. 20; Allen v. Knight (1846), 5 Ware, 272; 
Blair ¢ Bromicy (1847), 2 Ph. 3854; Ingram v. Thorp 
(1848), 7 Hare, 67; Phillipson v. Gatty, Gatty v. Phillip- 
son (1848), 7 Hare, 516; Hewitt v. Loosemore (1851), 
9 Hare, 449; Finch v. Shaw, Colyer v. Finch (1854), 
19 Beav. 500 | Colyer v. Finch (1856), 5 H. L. Cas. 905; 
Hunt v. Kimes (1860), 28 Beav. 631; Stackhouse v. 
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recover the amount he had paid them 
the 


Jetsoy (1861), 1 Joho. &_H. 721; Sharples v. Adama 
1863), 32 Beav. 213; Dowle v. Saun ers (1864), 2 
om. & M. 242; Jte Tichencr (1865), 35 Beav. 317; 

Newton v. Newton (1868), L. R. 6 Eq. 135: Keith »v, 

Burrows (1876), 1 C. P. D. 722; Schroeder v. Mendl 
1877), 37 L. 7. 452; Northern Counties of England 
‘iro Insc. v. Whipp 1884), 26 Ch. D. 482; Manners v. 

Mow (1885), 29 Ch. D 725; Moore v. Knight (1890), 63 

L. T. 831; Taylor v. Russoll, [1891] 1 Ch. 8; Re Ingham, 

Jones v. Ingham, [1893] 1 Ch. 352 ; Brocklosby v. Tompor- 

ance Bldg. Soc., (1895) A. C. 173; Walker v. Liuom, 

[1907] 2 Ch. 104. ere 
1126. .}—The jurisdiction to enfort 

specific performance with compensation for defects 

on a vendor, in cases where the contract is silent 
as to compensation, rests on the equitable estoppel 
that where a vendor has represented & con- 
tracted to sell an estate as his own, & the pur- 
chaser has relied on the representation, the vendor 
cannot afterwards be heard to say he has not the 

entirety. Rupp v. LASCELLES, [1900] 1 Ch. 815; 

69 L. J. Ch. 396; 82 L. T. 256; 48 W. It. 586 ; 

16 T. L. R. 278. 

Annotations :-—Refd. Rutherford v. Acton-Adams 
A. C. $66. Mentd. Halkett v. Dudley, [1907] 1 Ch. 

.| — See, 

SPECLFIC PERFORMANCE. 
1127. .|}—Where a trustee was charged in 

respect of a misrepresentation to a purchaser ; 

having notice; & alleging only, that he did not 
recollect the fact, this was a more proper subject 
for equity than law: at least there was a con- 

current jurisdiction. LBurrown#s v. Lock (1805), 

10 Ves. 470; 382 I. R. 927. 

Annotations :—Consd. Gibson v. D’Esto (1843), 2 Y. & C. 
Ch. Cas. 542. Apld. Lake v. Brutton (1856), 8 Do G. M. 
& G. 440. Consd. Slim v. Croucher (1860), 1 De G. F. 
& J. 518; Lloyd v. Banks (1867), LL, R. 4 Wq. 222; 
die Overend, Gurney, Ha p. Oakes & Peck (1867), L. R. 
3 icy. 576; Kaglesficld v. Londonderry (1876), 4 Ch. D. 
693; Mathias v. Yetts (1882), 46 L. TY. 497; Low v. 
Bouverie, [1891] 3 Ch. 82; Exploring Land & Mincrals 
Co. v. Kolekmanu (1905), 94 L. TI. 2345; Nocton v. Ash- 
burton, [1914] A. C. 932. Refd. Pulsford v. Kichards 
(1553), 17 Beav. 87; Ramshire v. Bolton (1869), L. It. 
8 Hq. 294; Hill v. Lane (1870), L. Rh. 11 Eq. 215; Ze 
Dangar’s ‘Trusts (1859), 58 L. J. Ch. 315; Balkis Con- 
solidated Co. v Tomkingon (1893), 42 W. A. 204 ; Williains 
v, Pinckney (1897), 67 L. J. Ch. 34. Mentd. Ingram v. 
Thorp (1848), 7 Hare, 67; Price v. Macaulay (1852), 2 
De G. M. & G. 339; Robson v. Devon (1857), 5 W. It. 
724; Stephens v. Vonables (1862), 31 Beav. 124; Ite Ward 
(1862), 31 Beav. 1; Re Tichener (1865), 35 Beay. 317; 
Peek v. Gurney (1873), L. Rk. 6 H. L. 3773 Brownlie v. 
Cuinpbell (1880), 5 App. Cas, 925; Derry v. Poek oO 
14 App. Cas. 337; Lo & N. W. Ry. v. Boulton (1890), 
63 L. ‘ET. 727; 'Thisdon vw. Tindall (Committee of Lloyd’s) 








[1915] 
590. 
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jJurther, 





(1891), 40 W. KR. 141; Whittington wv. Scalo-Hayne 

(1900), 82 L. T. 49. 

1128. ——.|—JoRDEN v. Monry, No. 1041, 
ante. 





1129. When equitable estoppel arises—General 
rule.|—Where a party, by misrepresentation, 
draws another into a contract, such party may be 
compelled to make good the representation, if 
that be possible, but if it be impossible, the 





name from the register. At this time 


payees were the shares were unsaleable, but four 


t. Privics.)---A privity exists be- for it :—Held: 
tween an execution creditor & a 
purchascr at # ct. sale, the latter 


representing the furmer in so far as 
he bad a right to bring the property 
to sale in execution of his decree. 
Thus, when the plea of estoppel is 
available to a decrce holder, it is 
likewise available to the purchaser 
at the execution sale, as his representa- 
tive or as one cluiming under him.— 
KRISHNABHUPATI DivU v. VIKRAMA 
pee (1894), J. L. RR. 18 Mad. 13.— 


a. Bond fide holder of forged in- 
etrument.}—The bondi fide homes for 
value of a forged hundi, to whom 
after it had been dishonoured, it had 
been transferred by cndorsement by 
the payees, who at the time of endorsec- 
ment knew that the hundi was forged, 
sued the payees on the hundi, to 


estopped from setting up the forgery 
of the hundi as a bar to the suit.— 
Bissen CHAND v. RAJENDRO KISHORE 
a (1883), I. I. HK. 5 All, 302,.— 
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11271. Whether different from estoppel 
at law.}—Pltf. was a director of a 
mining co. when a call was made & 
notice of it given, & afterwards when 
notice was given to certain sharcholdors 
including himsclf, that unless the call 
was paid by a certain date their shares 
would be forfeited. We did not pay 
the call, & a few days after the dato 
fixed by the last notice he resigned his 
position as director. Subsequently the 
directors passed a resolution that 
pltf.’s shares being forfeited, should 
be sold, & they afterwards removed his 


months afterwards they became of 
cousiderable value, when pitf. claimed 
them & tendored all calls. The 
directors then passed a resolution 
declaring the calls forfcited. DPitvf. 
brought an action for wrongful removal 
of his name from the register :—Weld - 
while the conduct of pltf. might havo 
formed @ good equitable plea if ho 
had sought equitable relicf it did not 
amount to an estoppel in law, to 
prevent his disputing the right of 
defts. to remove his name from 
the register.—GREENWOOD_ v. CROWN 
Pee OLp MUNG Co.,1J. RL N.S. 


b. When cquitable estoppel arises 
—Latinguishment of charge. |—-An owner 
of property made a grant therefrom 
of an annuity, with a proviso that, in 
caso of failure to pay the same, the 
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Person deceived may avoid the contract. The 
same principle applies, though the party, at the 
time, believed the statement to be truc, if in the 
due discharge of his duty, he ought to have then 
known otherwise. 

_ Third partics, who by false representations 
induce others to enter into contracts, arc estopped 
from afterwards falsifying their statement, &, if 
necessary, may be compelled to make them 
good. But the false statement of onc, not a 
party to the agreement entered into on the faith 
of it, is not a ground for avoiding it. 

Misrepresentations may be either by a sup- 
pression of the truth or an assertion of what is 
false; but to be the ground for avoiding the 
contract, the representation must be one ‘‘ dans 
locum contraclui,” or such, that it is reasonable 
to infer, that in its absence the party deceived 
would not have entered into the contract. 

The ground on which this relief is asked is that 
principle of equity which declares, that the 
wilful misreprescntation of one contracting party, 
which draws another into a contract, shall, at 
the option of the person deceived, enable him to 
avoid or enforce that contract. The basis of 
this, as well as of most of the great principles on 
which the system of equity is founded, is the 
enforcement of a careful adherence to truth, in 
all the dealings of mankind. ‘The principle itself 
is universal in its application to these cases of 
contract. It affects not merely the parties to 
the agreement, but it alfects also those who 
induce others to enter into it. It applies not 
merely to cases where the statements were known 
to be false by those who made them, but to cases 
where statements, false in fact, were made by 
persons who believed them to be true, if in the 
due discharge of their duty, they ought to have 
known, or if they had formerly known & ought to 
have remembered, the fact which negatives the 
representation made. This principle applies to 
all representations made, on the faith of which 
other persons enter into engagements, so that 
whether the representation were true or false, at 
the time when it was made, he who made it shall 
not only be restrained from falsifying it there- 
alter, but shall, if necessary, be compelled to 
made good the truth of that which he asserted 
(RomMILLY, M.It.).—Punsrorp v. RicnAnps (1853), 
17 Beav. 57; 22 L. J. Ch. 5593 22 L. TT. O. S. 
513 17 Jur. 865; 1 W. 2. 295; 51 E.R. 965, 
Annotations :—Retd. Jennings v. Broughton (1853), 17 


Beav. 234. Mentd. Bushby v. Ellis (1853), 17 Beav. 
279; Gordon v. Street, [1899] 2 Q. B. 641. 


1130. -|—The doctrine of equitable 
estoppel by representation is a wholly ditlerent 
thing from contract, or promise, or equitable 
assignment, or anything of that sort. The 
foundation of that doctrine, which is a very 
important one, & certainly not one likely to be 
departed from, is this, that if a man dealing with 
another for value makes statements to him as to 
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existing facts, which being stated would affect 
the contract, & without reliance upon which, or 
without the statement of which, the party would 
not enter into the contract, & which being other- 
wise than as they were stated, would leave the 
situation after the contract different from what it 
would have becn if the representations had not 
been made; then the person making those 

representations shall, so far as the powers of a 

ct. of equity extend, be treated as if the repre- 

sentations were true, & shall be compelled to 
make them good. But those must be repre- 
sentutions concerning existing facts (LoRD SEL- 

BORNE, C.).—CITIZENS’ BANK OF LOUISTANA Uv. 

First NATIONAL BANK OF NEW ORLEANS (1873), 

I. R. 6 I. L. 352; 43 L. J. Ch. 269; 22 W. RR. 

194, H. L. 

Annotations :—Apld. Mills v. Fox (1887), 37 Ch. D. 153. 
Consd. Lovett v. Lovett, [1898] 1 Ch. 82; Gresham 
Life Assce. Soc. v. Crowther (1914), 111 L. I. 887. Refd. 
Williams v. Pincknoy (1897), 67 L. J._Ch. 34; Coleman 
v. North (1898), 47 W. HR. 57. Mentd. Coxon v. Gorst, 
[1891] 2 Ch. 733; Meainford v. Keith & Bluckman Co, 
(1905), 74 L. J. Ch. 531; Ratner v. London Joint City & 
Midland Bank (1922), 38 T. L. R. 253. 

1131. Representation of fact—-No demand 
or incumbrance in existence.]—-Injunction was 
granted to restrain deft. from recovering a demand 
from. one of the pltfs., he having represented to 
the agent of the other pitfs., on a treaty of marriage 
with his daughter, that there was no such demand 
existing.--NEVILLE v. WILKINSON (1782), 1 Bro. 
©. C. 513; 28 H.R. 1289. 

Annotations :—Consd. Scott v. Scott (1787), 1 Cox, Eq. 
Cas. 366; Jorden v. Moncy (1854), 5 H. L. Cas. 185; 
Bold v, Hutchinson (1855), 20 Beav. 250. Refd. Dalbiac 
v. Dalbiac (1809), 16 Ves. 116; Ea p. Carr (1814), 3 Ves. 
& B. 108; Bentley v. Mackay (1862) 31 Beav. 1433 
Mills v. Fox (1887), 37 Ch. D. 153. entd. Wilmot », 
Woodhouse (1793), 4 Bro. C. C. 2273; Eastabrook »v, 
Scott (1797), 3 Ves. 456; Osborne v. Williams (1811), 
18 Ves. 379; Vauxhall Bridge Co. v. Spencer (1821), 
Jac. 64; Warden v. Joncs (1857), 25 Beav. 487; vans 
v. Wyatt (1862), 31 Beav. 217; Luximoro v. Clifton 
(1867), 17 I. T. 460. 











1132. —— 4 — Burrowes v, Lock, 
No. 1127, ante. 
11383. Restrictions in lease.]—Deft. 








held two plots of building land, B. & C., under 
a lease which contained a covenant to build tho 
houses not less than thirty feet apart, the effect 
of which was to secure to houses on plot B. a 
sea view over plot C. H. having entered into a 
treaty with deft. for an underlease of B., made 
inquiries of deft. as to what could be built on the 
land in front. Deft. replied that he, deft., could 
not build on C. closer than thirty feet, as his 
lease did not allow it. Il. after having inspected 
the original lease took an undcrlease of B., con- 
taining a covenant by deft. that he, his exors., 
administrators & assigns, would observe the 
lessee’s covenants in the original lease. Deft. 
afterwards surrendered his lease to the ground 
landlord, took a new lease not containing the old 
restrictions, & commenced building on C. in a 
way which would obstruct the sea view from 





grantee & her heirs should be entitled 
to take posscssion of the property. 
He subsequently mtged. the same 
property, by an instrument which sct 
out that it was his absolutely. After 
this he paid the annuity till the death 
of the grantee, whose heir he was. 
The mtgces. obtained a decree upon their 
deed, & in execution thereof the pro- 
perty was attached & sold, & tho 
decree-holders obtained ossession. 
The heirs of the mtgor. sued the decree- 
holders for recovery of possession & 
for arrears of the annuity, claiming 
under the terms of the grant :—Held : 
the charge merged & was extinguished, 
& asthe grantor had professed to trans- 
fer the property to the mtgoes. unin- 


cumbered, he was bound to give it over 
to theimn free from incumbrance, & it 
would not lie in his mouth nor in tho 
mouths of his heirs, to set up the charge 
against the mtgees. & their vendecs,— 
RADHEY LALv. MAHESH-PRASAD (1885), 
1.L. KR. 7 All. 864.—IND. 


c. Application of doctrine of equit- 
able estoppel—To agreement to abide 
by decision of referee— Agreement carried 
out,)—In a suit for possession of land, 
pitf. & defts. applied that a pleader 
might be apointed as comr. to 
ascertain who held the land on either 
side of the khal in dispute, & agreed 
that, if pitfs. were found in possession 
of such land, they should got a decree ;: 


while if deft. was found in possession 
the suit should be dismissed. Accord- 
ingly, a comr. was appointed, & pltf.’s 
suit was decreed in accordance with 
the comr.’s report. From this decision 
defts. appealed :—Held: the agree- 
ment between the parties to abide by 
the decision of the comr. on the fact 
of possession was a valid agreement, 
& when that agreement was given 
effect to & carried out, it would be 
inequitable to allow defts. to resile 
from it, & they were estopped in equity 
from so doing.— Baum Das CHAKRA- 
VARTI v. NOBIN CHUNDER PaL (1901), 
I. L. R. 29 Calc. 306.,—IND. 


ad Necessity for showing sufficiency 
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. 3.--By represcntation: Sub-sect. 1, F’.; aub- 

sect. 2, A.| 
houses on B. belonging to pltf., who was the 
assignee of II. :—Held: even if by reason of the 
surrender the covenant was gone, pltf. was 
entitled to an injunction on equitable grounds, 
for what deft. had said to H. amounted to a 
representation, that deft. could*not during the 
term of his lease build otherwise than in a par- 
ticular way, which representation he was bound 
to make good.—PiIGcGoTr v. STRATTON (1859), 
LDeGlkw.& J.33; 29L. 3. Ch 1; 1L.T. 111; 
24 J. P. 69; 6 Jur. N. S. 129; 8 W. R. 18; 
45 HK. R. 271, C., 1. SU. 
Annotations :—Consd. Martin rv. Douglas (1867), 16 W. R. 
2. Refd. Tomkin- 


268; Low v, Bouverie, 11891} 3 Ch. 8 
son v. Balkis Consolidated Co., [1891] 2 Q. B. 614. Mentd. 
Trail v. Baring 


Ixendall v. Hill (1860), 2 L. T. 717; 
ae Es Rep. 362; Brabaut v. Wilson (1865), 35 


L. J. - 49; Tulk v. Metropolitan Board of Works 
(1867), 8 B. & 8S. 777; Maddison v. Alderson (1883), 
8 App. Cas. 467; Spicer v. Martin (1888), 14 App. Cus. 
12; Mackenzie rv. Childers (1889), 43 Ch. D. 265; Wheaton 
t aaple, [1893] 3 Ch. 48; Kennard r. Ashman (1894), 
10 ‘3. L. I. 213; Wilkes v. Spooner, {1911} 2 kK. B. 473. 
1134. Right to property.]—Upon an 
application by M., a female infant, for leave to 
marry her future husband & to execute a settle- 
ment, proposals were carried in which it was 
stated that she was entitled as tenant in tail to 
real estate, including frechold property in London, 
& it was thereby proposed to disentail the whole 
of the property & vest the same, with certain 
exceptions, in trustees. <A similar statement was 
made in an affidavit filed in support of the applica- 
tion by the trustees of the deed under which M. 
derived her title. At that date M. had no interest. 
in the london property, it having been taken 
by the London School Board & the purchase- 
money paid into ct. In consequence of the above 
statements, which were made through inad- 
vertence, a disentailing deed was executed, with 
the sanction of the ct., which included the property 
in question, but did not include the fund in ct. 
After the marriage M. disentailed the fund, & 
claimed it against the trustees of the marriage 
settlement. In an action by the trustees for 
rectification :--Held: M. was precluded by the 
representations made on her behalf from setting 
up any title to the fund adversely to the trustees. 
—MILLS v. Fox (1887), 37 Ch. D. 153; 57 L. J. Ch. 
596; 57 1. T. 792.3 36 W. RR. 219. 
Annotations :—Mentd. Re Monckton’s Settlmt., Monckton 
ela (1913| 2 Ch. 636; Re KE. D.S., {1914} 1 Ch. 


DIS, 











1135. ~ — ——~.]-—Gresnam Lire ASSURANCE 
Sociery v. Crowrner, No. 1002, ante. 

Representations of fact generally, see Sub-sect. 1 ; 
B. (a), ante. 

1136. - Representations of intention-—Not to 
exercise power.|— A father, during the treaty for 
the marriage of his daughter, represented that 
she would become entitled, on the decease of her 
parents, to one-third share of certain trust funds 
subject to the exercise of a certain power of 








of cuuse.}—Re Freer (1913 
W.L. 2.940: 11D. b. Ro 470: “a hauls 
W. W. 1 461.--CAN. : 





strained bp <A 

inca by any rule of equity from 
ringing @ suit to eviet a tenant, the 
term of whoge lcaso has explred merely 
by reason of that tenant’s having 
erected permanent structures on the 


lessor is not 


occupaucy. 


land leascd, such building } 
cha within tho knowledgs or vie 


& there not havin bec 
interfcrence on his part He Prevent 
it. To raise an equitable estoppel 
the lessor precluding him from 
on the determination of the 


for possession, 
should show facts sufficient to justify 
the legal inference that the lessor 
has by plain implication contracted 
that the right of tenance 
changed into a right of. 
( Acquiescence by the lessor 
in this caso wus a Joga) inference to be 
drawn from such facts as were found. 
The onus of establishing sufficient 
causo for an equitable estoppel had 
not been discharged by the tenant In 
this instance.—Bent Ram v. KUNDAN 
(1899), I. L. RR. 21 AN. 496; 
. App. 58; 30. W.N 


ISSTOPPEL. 


appointment vested in himself, but which power 
he did not intend to execute. The settlement 
recited that the intended wife was so entitled, 
“subject to any exercise’? of the power. In 
truth, if the wife predeccased her parents, her 
share did not vest in her, but went to her issue. 
The father exercised the power to the prejudice 
of his daughter, & her issuc. The wife pre- 
deceased her father, leaving issue. The father 
afterwards died :—Held: the father had pre- 
cluded himself from executing the power, & this 
equity might be asserted by the issue of the 
marriage.—-WALFORD v. GRAY (1865), 5 New Rep. 
235; ll. T. 620; 11 Jur. N. 8.106; 13 W. KR. 
335; affd., 6 New Rep. 76, L. C. 

1137. Not to enforce rights.]—It is 
the first principle upon which all cts. of equity 
proceed, that if parties who have entered into 
definite & distinct terms involving certain legal 
results, certain penalties or legal forfeiture, after- 
wards by their own act or with their own consent 
enter upon a course of negotiation which has the 
elfect of leading one of the parties to suppose 
that the strict rights arising under the contract 
will not be enforced, or will be kept in suspense, 
or held in abeyance, the person who otherwiso 
might have enforced those rights will not be 
allowed to enforce them where it would be in- 
equitable having regard to the dealings which 
have thus taken place between the parties (LORD 
Cairns, 0.).—Hucurms v. Mrerropotitan Ry. Co. 
(1877), 2 App. Cas. 4389; 46 L. J. Q. B. 583; 36 
1. T. 932; 42 J. P. 421; 25 W. RR. 680, H. LL. 
Annotations :—Consd. Birmingham & District Land Co. v. 

L. & N. W. Ry. (1888), 40 Ch. D. 268; Bruner v, Moore, 

11904) 1 Ch. 305: Modern Transport Co. v Duneric 8.8. 

Co., [1917] 1 K. B. 370. Refd. Morrell ». Studd & Milling- 

yen [1913] 2 Ch. 648; Hartley «. Hymans, [1920] 3 kK. B. 

Je 
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To abandon claim.]—CuHuaAbD- 
WICK v. MANNING, No. 1047, ante. 

Representations of intention 
Sub-sect. 1, B. (a), ante. 

1139. Application of doctrine of equitable estoppel 

-To volunteer.})— Loverr v. Loverr, No. 776, 
ante. 

Enforcement of doctrine of equitable estoppel— 
By specific performance.]—-Sce SprctFic PER- 
FORMANCE. 


generally, see 


SuB-SEcT. 2.—-By STATEMENT. 
A. Verbal Statements. 

1140. As to tenancy—Date of commencement. | 
—Where a tenant on being applied to respecting 
the commencement of his holding, informs the 
party that it begins on a certain day, & notice to 
quit on that day is given at a subsequent time, 
he shall be bound by the information he so gave, 
& not be permitted to show that in fact it began 
at a different time.—DorE d. Eyre v. LAMBLY 
(1798), 2 Esp. 635, N. P. 


Annotation :—Refd. Doe d. Murrell vw. 
3M. & W. 328. 


Milward (1838), 


the tenant pany vi. SECT. 3, SUB-SECT. 2.—A. 

f. As to registration of agreement.) 
—Tho memorandum of assocn. of a 
co. registered under Co.’s Act, stated 
that the object of the co. was to 
purchase a certain Invention & to 
adopt & carry into effect a certain 
agreement entered into between the 
inventors of the one part & B., on 
behalf of the co. of tho other part. 
The memorandum also stated that the 
capital of the co. was £100,000 divided 
into 100,000 shares of #1 each, of 
which 96,000 should be deemed for 
all purposos fwly paid up. It was 


should be 
permanent 


Part VI.-—EstTorpreL IN PAIs. 


1141. ——-.]-—In trespass quare clausum, deft. 
pleaded liberum tenementum, & proved a convey- 
ance from A. who had entered into an agreement 
to purchase from pltf., which, however, had 
never been performed :—Held: on proof that 
pltf. had, subsequently to the agreement & 
conveyance, spoken of himself as tenant to A. 
the jury were justified in finding the verdict for 
a v. GIFFORD (1846),7 L. T. O. S. 
63. 

1142, -|—W. died intestate in 1798 scised 
of a house & land, leaving a widow & an only son, 
by her, J., fifteen years old. The widow con- 
tinued to reside on the property, & about a year 
after the death of W., married deft., & resided 
with him on the premises, J. also remaining with 
them till 1805, when he went away, but occasion- 
ally returned for about a fortnight at a time till 
1842. About that time deft. applied to the 
lessor of pltf. to advance £100 on mtge. of the 
property, & on that occasion the title deeds being 
produced, the solr. stated that it was necessary 
that J., being the heir-at-law of W., should execute 
the conveyance. Deft. accordingly brought J., 
who executed the mtge. & signed the receipt for 
the £100, which was received by deft. :—-Held: a 
jury might well presume, on this state of facts, 
that deft. was tenant at will to J., & deft., by his 
conduct, had waived all right to set up Real 





provided in the agreement referred 


bought in 
to in the memorandum that these 


by pltf.’s) brother-in-law, 
who gave his note for the purchase- 
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Property Limitation Act, 1833 (c. 27), to defeat 

the right of entry of J. 

When it is said there is no estate by estoppel, 
the answer is that estoppel gives no interest in 
any case. If this man had said, I am your tenant, 
that would have been sufficient ;——when he 
allows the other party to advance money & puts 
it into his own pocket on that supposition, it is 
quite as strong as any admission that could be 
made (LORD DENMAN, C.J.).—DoE d. GROVES v. 
GROVES (1847), 10 Q. B. 486; 161. J. Q. B. 297 ; 
9L. T. O. S. 72; 11 Jur. 558; 116 E.R. 185. 

1143. As to handwriting.) —If a party on a 
bill, on being asked, if it is his own handwriting, 
answers, that it is, & will be duly paid, he cannot 
afterwards sct up a defence of forgery of his name ; 
for he has accredited the bill, & induced another 
to take it.—LEACH v. BUCHANAN (1802), 4 Esp. 
226, N. P. 

Annotations :-—Reid. Sandorson v. Collman (1842), 4 Man. 
& G. 209; Brook v. Hook (1871), L. RK. 6 Exch. 89. 
1144. As to ownership of property.|---A bkpt., 

in his examinations before the comrs., stated 

that he had no interest in certain premises settled 
in trust, on his marriage, his wife at the time, 
admitting that she had the settlement but would 
not give if up, or allow it to be seen :—Held: 
those facts together with the lapse of twelve 
years, did not estop bkpt. from petitioning for 








1144 vy. —-—-.]---Where in an action 
for recovery of lunds by M., who had 


90,000 paid up shares should be issued 
to the inventors us consideration for 
their sale to the co. of the invention 
F,, who was solr. to the co, & had full 
notice of the circumstances under 
which the co. was formed, warned BL., 
the managing director, that the shares 
should not be allotted till the ugree- 
ment had been registered. After- 
wards, both before & after allotment, 
LB. informed I*. that the agreement had 


been duly registered, & IF. on the 
faith of this representation bought 
3,500 paid-up shares, of which 


number he retained 1,400 up to the 
time of winding up the eo., when 
for the first time he heard that the 
agrooment had not been registered : 
fleld: B.’s representation that the 
agreement had been registered estopped 
the liynidator from requiring F. to 
pay calls as holder of shares on which 
no cash had been paid.—He PHILLIP- 
STEPHEN Provo Lrruo & TYPOGRAPHIO 
Process Co.,  LYrp., FRERGUSSON’S 
Cask (1891), 12 N.S. W. Eq. 11.—AUS. 

1144 i. 48 to ownership of property.) 
— Tho adinissions of a party nude to a 
stranger to the suit are not con- 
clusive upon him as an. estoppel. 
Thus, where pltf. stated to hk. that 
property in his Aah e belonged 
to his brothcr, & thereupon issued an 
execution & scized the property, for 
which pltf. brought trespass :—Feld ; 
as the statements to It. were not made 
in connection with the subject of the 
action, they were not conclusive on 
pitf.—MuRRAY v, JONNSTON (184%), 1 
All. 409.—CAN, 

1144 ii. ——--.]--Action against tho 
sheriff for seizing & solling gouds. 
Pleas, not guilty, & not possessod. 
lt appeared that pltf. had mtged. 
the property to M., & executions caine 
into the sheriff’s hands both against 
pitf., who was in pi ceeeeston of the 
goods & the mtgee, Pltf. told the sheriff 
that the goods were not his, but were 
under mtge. to M., & the sheriff seized 
& sold under the exccution against M. 
The salo produced £312 5s., of which 
tho sheriff applicd £200 on the execu- 
tions agulnst M., being the amount 
due to him by pltf. on the mtge., 
which foll duo two days after, & the 
balance he applied on the writs against 
pitf. Most of the property had been 





money, & left the goods in possession 
of pltf., who afterwards paid the note. 
The jury found that the value of all the 
goods sold was £500, & of that portion 
which pltf. did not get back £200; & 
it was left to the ct., drawing such 
inferences as a jury might from tho 
evidence to say whether pltf.’s action 
could be maintuined, & if so whether 
ho was entitled to the one sum or the 
other :—/J/ield: pltf. was clearly not 
estopped from recovering, by having 
told the sheriff thut the goods were not 
his, but) mtged. to M. ‘This judgment 
was subsequently appealed from & a 
new trial ordered. — HINDERSON Vv. 
ForTUNE (1859), 18 U.C. R. 520.—CAN. 


1144 iii. .J—Kjectment on a con- 
dition of a re-entry for want of pro- 
perty to distrain. The bailiff had 
been sent to search the premises, & 
had also a demand in ejectinent to 
serve if no property should be found on 
which to levy. He found nothing, 
but on passing oa hovel he asked deft. 
if there was auy pruperty there, & 
deft. said there was not, & the bailiff 
did not search it, & served the demand 
in ejectment. On the trial deft. did 
not dispute his former denial that there 
was property, but proved that there 
was sufficient to satisty half a year’s rent. 
Pitf. contended that deft. was estopped 
froin denying the truth of his state- 
ment to the bailiff. At the trial the 
judge held deft. was not estopped, & 
pitf. submitted to a non-suit. A rulo 
nist to set the non-suit aside & tor 
a new trial was granted on the ground 
that deft. was estopped :—J/eld: deft. 
was not eropred but the rule should 
be made absolute on the ground that 
pitf. had a right to have the credibility 
of deft.’s testimony in contradicting 
his former statement submitted to a 
jury.—Strwarr v. MoPHEE (1863), 
1 RP, EK. I. 236.—CAN. 


1144iv. ——.]—A. tock a conveyance 
as trustee for B. B., in answer to a 
bill by a person claiming the property 
against both, was induced by A. to 
swear that he, B., had not. any interest 
in the property. In a subseyuent suit 
by B. against A. :—Held: B. was not 
precluded from showing the trust.— 

ASHBURN Vv. KERRIS (1871), 16 
Gr. 76; 14 Gr. 516.—CAN. 





bought thein at a sale under exccution 
against J., it was objected that he had 
failed to prove that J. had at the time 
of such sale any title to the lunds :— 
Held: the fact that in the course of 
certain prior proceedings had by M. on 
an execution against K., the wife of J., 
for the purpose of selling the lands, M. 
had then asserted that they belonged 
to her, did not estop M. from now as 
against J. & A., alleging that they be- 
longed to J.—McGEE v. KANE (1887), 14 
O. K. 226; affd., Cass. Dig. 247.—CAN. 
1144 vi. -]}—In an action to re- 
cover damages for the removal of fix- 
tures from property covered by several 
intges., it was claimed by deft.’s 
counsel that plitf. H. was estopped, on 
account of certain transactions in 
relation to the fixtures in which the 
were treated as personal property 
not as fixtures :—Held: there could 
be no estoppel in the absence of evidence 
that H. authorised the making of the 
representations by which it was claimed 
the estoppel wus created.—BROWNE v. 
a eae (1892), 24 N.S. R. 476.— 
1144 vii. .J—Action to recover 
balance due for a threshing outfit 
suld & delivered by pluf. co. to defts., 
Cc. & W., under a written agreement 
signed by defts. which provided that 
promissory notes were to be given on 
approved security for the amounts 
payable at the dates mentioned. Whon 
the machinery had been dovlivered at 
defts.’ farm, pltfs.’ agent called there 
to take settloment for it. Defts. then 
signed the notos asked for & the agent 
demanded a lien on the farm as 
security for tho notes, & relying on the 
representations of both defts. then 
made that the wife owned the land, 
accepted a lien on the land for the 
amount, signed by E. in the presence 
of C., & did not insist, as he might have 
done, that C. should also sign it. 
appeared that the title to the land was 
then actually in C., & had remained 
so ever since. Renewal notes had 
beon given by dofts. & the original 
pees of credit considerably extended 
during this time C. wrote several 
letters in which bk. was spoken of as the 
actual owner :—Held: C. was estopped 
by the representations he had made, 
& subsequently repeated, from denying 








312 


Sect. 8.—By representation: Sub-sect, 2, A.] 


a renewed fiat to inquire into the conduct of the 
assignees & others, as to that property, in which 
bkpt. now stated that he had discovered that he 
had & always had a life interest.—Faz p. HOLDER 
(1833), 3 Deac. & Ch. 276; 2L. J. Bey. 64. 

1145. .J—A sheriff who comes to seize the 
goods of a debtor under a writ of exccution is not 
bound by an estoppel, which might have pre- 
vented debtor himself from claiming the goods. 
M., being the owner of goods procured H. to 
assign them by bill of sale to R., to secure an 
advance of money. R. took the goods bond fide, 
é& upon the assurance of M. that the goods belonged 
to H. The goods were afterwards seized under a 
fi. fa. as the goods of M. On the trial of an inter- 
pleader issue between R. & the execution creditor 
the jury found that there had been no actual 
transter of the goods from M. to H. :—Held: Rh. 
had acquired no title to the goods as against 
the execution creditor.—RICHARDS v. JOHNSTON 
(1859), 4 II. & N. 660; 28 L. J. Ex. 322; 33 
Ca O. 8S. 206; 5 Jur. N.S. 520; 157 KH. It. 
1000. 

Annotation :—Apld. Richards v. Jenkins (1887), 18 Q. B. D. 


451. 


1146. .|—H. & Co., the owners of certain 
copper ore, employed T. to convey it in T.’s 
barge from Liverpool to Birkenhead, & to deliver 
it there to J... to be crushed in his mills; L. 
having agreed to indemnify I. & Co., against 
all risk of such transit. The barge, with the ore 
on board, having afterwards, without any fault 
of T., sunk in the River Mersey, T. informed 
Hi. & Co., of the accident, & requested to be 
employed to raise the ore, when he was told that 
H. & Co., had nothing to do with it, & that he 
should see L., who had the management of it. 
L., when applied to by T. as to getting the ore 
up, said that he was insured with S. & that T. 
must, therefore, go to S. for orders. T. having, 
accordingly, obtained from S. directions to do 
the work, raised the ore, &, afterwards, conveyed 
it to Birkenhead, & then claimed a lien on it as 
against H. & Co., for the expenses of raising it :— 
Held: Wl. & Co. had not estopped themselves 
from claiming the ore of 'T. as the truc owners, 
since no representation had been made with their 
authority that any other person than themselves 
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was the owner.—CASTELLAIN v. THOMPSON, 

THOMPSON v, CASTELLAIN (1862), 13 C. B. N.S. 

105; 1 New Rep. 97; 32 L. 53.0. P. 79; 77. T. 

te ; 11 W. R. 1473 1 Mar. L. C. 259; 143 1. 1. 

Annotations :—-Refd. The Solway VDrince, [1896] TP. 120. 
Mentd. Hingston rv. Wendt (1876), 1 Q. B. I). 367. 
1147. |—Deft., having a quantity of 

barley in sacks lying in his granary which adjoined 

a railway station, sold cighty quarters of it to M. 

No particular sacks were appropriated to M., but 

the barley remained at the granary subject to 

his orders. M. sold sixty quarters of it to pltf., 

who paid him for them & received from him a 

delivery order addressed to the station-master, 

as was usual in such cases. Pltf. sent this order 
in a letter to the station-master, saying, ‘‘ Please 
confirm this transfer.’ The = station-master 
showed the delivery order & pltf.’s Ietter to deft., 
who said, ‘ All right, when you get the forwarding 
note I will put the barley on the line.’ M. 
became bkpt.; & deft. as unpaid vendor, refused 
to deliver the barley when the forwarding note 
was presented to him by the station-master 
acting for pltf.:—ZHeld: deft. was estopped by 
his statement to the station-master from denying 
that the property in the goods had passed to 
pltf., for, by making such statement, he induced 
pitf. to rest satisfied under the belief that the 
property had passed, & so to alter his position 
by abstaining from demanding back the money 
which he had paid to M.—KNIGHTS v. WIFFEN 

(1870), L. RR. 5 Q. B. 660; 40 L. J. Q. B. 51; 

23 J. T. 610; 19 W. R. 244. 

Annotahons :—Consd. Sinun v. Anglo-American Telegraph 
Co., Anglo-American Telegraph Co. v. Spurling (187%), 
5 Q. B.D. 188; Henderson c. Williams, [1895] 1 Q. 3. 
§21; Dixon wv. Kennaway, {1900) 1 Ch. 833. Apld. 
Monarch Motor Car Co. v. Pease (1903), 19 T. Le WR. 148. 
Refd. Joseph v. Webb, Joseph v, Lyons, Joseph v. Pid- 
cock, Joseph v. Jones (1881), Cab. & El. 262; Kingston- 
upon-Hull Corpn. v. Harding, {1892} 2 Q. B. 494; Foster 
® Tyne Pontoon & Dry Docks Ca. & Renwick (1893), 
63 L. J. Q. B. 503 Sheffield Corpn. v. Barclay (1002), 
8 Com. Cas. 49; Colley v. Overseas exporters (1919), 
Ltd. (1921), 126 TL. T. 38. 

1148. ---—-.J—IF'narau & Co. v. SAWYER (1892), 

8 T. L. R. 656. 

After delivery to carrier.|—In an 

action against common carriers for not delivering 

goods according to contract, the person whose 
property the goods are is primd facie the person 








that the land in question was E.'s 
property & from claiming it as his own 
us ugainst plifs.—JouN ABELL Co. v. 
cae (1905), 15 Man. Li. Rk. 450.— 


_ 1144 viii. -}—The sheriff, having 
in his hands two writs of execution 
against the goods of deft., instructed 
his bailif! to make a seizure of deft.’s 
chattels. The bailiff went to deft.’s 
farm & found wheat standing in stook 
é& oats ot yet cut. Deft. was not 
there. ‘The bailiff made out, signed 
in his name as bailiff, & handed to 
deft. 8 Wife, a notice or memorandum of 
selzure of the wheat under the execu- 
tions. He then left the premises & did 
nothing further, On Oct. 8 deft. went 

to the sherift’s office told him that the 

oats were then cut & in stook, & orally 

admitted a seizure, to save expense. 

The sheriff then told deft. that the oats 

were seized under the executions, & 

took a bond, reciting the seizurc, for 

the forthcoming of the oats when 

required :—Ji/ela: deft. himself was 

estopped by his conduct from setting 

up t hat the oats were not under seizure. 

- VAIL (1913), 23 W. LL. Rh. 
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1144 ix. 





Action for rates 


against applt. as owner of 8,912 acres. IF. 
was at the time of making the assess- 
ment, & previously, the legal owner of 
6,352 acres more or Jess of the land, for 
which he held a grant from the Crown. 
Applt., with others, was jointly 
interested with, F. in the 6,352 acres, 
by reason of having advanced money 
on account of the purchase. The 
money was not secured by way of 
wtge., but in such a way as tu con- 
stitute him part owner of the land. 
Applt. instructed the chairman of 
the highway board to substitute his 
name for that of F. in the assessment 
list, & he wus rated by the board as 
owner of the Jand, & he had promised 
to pay the rate. The remaining 
2,560 acres of land were proved to be 
land held by & in possession of certain 
aboriginal natives. The magistrate 
gave judgment for the amount claimed 
less the sum due for lands still held 
by native owners :—Held : applt. was 
estopped by his own act from saying 
that he was not the owner of the land 
to the extent of the acreage for which 
judgment was iven.—AITKEN ¥v. 
BREMNER, 3 J. R. N.S. 8.—N.Z. 


1144 x. -+—-Where A., who was 
constructing a machine for BL., being 
asked by C., who had recovered a 
judgment against B., whether he had 
on his premises any property belonging 





to B., pointed out the machine to C., 
& inforimed him it had been paid for 
in Jand, & further actively assisted C. 
in securing the property, & was 
present at a subsequent sale by 
auction of the property & imade no 
claim thereto, & allowod C. to become 
the purchaser :—Held : A. wasestopped 
from denying that the machine was 
B.’s, & from setting up the want of 
a sufficient appropriation to & assent 
a ef ae v MoGILL, 1 J. RR. 


g. As to equity of redemption.|)— 
Pitf. brought ejectiuent on Sept. 6, 
1865, claiming under w mitge. from W., 
the then deft., in whose place M. was 
allowed to defend as landlord, claiming 
under a intge. from W. to M. assigned 
to him. The mtge. to M. was given 
on Nov. 9, 1861, & that to pltf. on 
Mar. 21, 1864. On Sept. 21, 1865, 
M. by deed reciting an interlocutory 
decree in chancery in respect to the 
foreclosure of W.’s mtge. to him con- 
veyed to M. as W.’s appointee, & 
on Nov. 0, 1865, by a decree in the 
same suit, this mtge. was foreclosed. 
It was contended that the mtge. to 
M. had morged in the inheritance, & 
could not be set_up against pltf. It 
was proved that deft., in Apr. or May 
1865, asserted that he had got a deed 
of the equity of redemption from W. :— 
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with whom the contract is made; & declarations 
made by him subsequent to the delivery to the 
carrier, that the goods belong to another person, 
are not of themselves sufficient to prevent him 
recovering in such action. 

The simple question for you to decide is, with 
whom was the contract entered into? Do you 
think that it was a contract entered into by 
pltfs. jointly, or by one of them only 2? Are you 
satisfied that Mullinson was the agent of the two 
pltfs., or of one only? Defts. say all these 
goods belong to George Bower, the uncle. If 
that be so, it may raise a question whether the 
contract was not made with him. The person 
whose property the goods are, is primd facie the 
party with whom the contract is made. The 
declarations of pltfs. are only evidence, & not 
proofs. If the representations made at the time 
of the delivery to the carricr were, that the goods 
were not theirs, but their uncle’s, then I agree 
that they would have estopped themselves from 
saying they were not their uncle’s, but here, the 
represcntations were not made until afterwards. 
The question is simply, whether you think these 
goods really belonged to George Bower (PARKE, 
33.) -MULLINSON v. CARVER (1843), 1 L. T. O. S. 
59, N. BP. 

1150. As to status—Feme sole—Not estopped 
from setting up coverture.|—-A woman who has 
declared herself to be a feme sole, & as such has 
executed deeds & maintained actions, if herself 
sued as a feme sole, is not estopped from setting 
up the defence of coverture.—-DAVENPORT v. 
NELSON (1814), 4 Camp. 26, N. P. 

1151. ——— Feme covert—Estopped from suing 
as feme sole.|—Pltf. hired a house of deft., repre- 
senting herself at the time to be a feme covert, &, 
upon the faith of the like representations, she 
obtained goods from various tradesmen :—Held : 
her assertions that she was a feme covert estopped 
her from suing as a feme sole in respect of a trespass 
committed by deft. under colour of a distress for 
rent.—_-LANGFORD v. Foor (1832), 2 Moo. & S. 
349. 

Compare No. 1214, post. 

That representor trader.|——See No. 1158, 





post. 
1152. As to payment—-Direction to pay rent to 





new landlord.|}—Downs v. Cooper, No. 1031, 
ante. 
1153. Of bill of exchange.’—A judgment 


had been given by A. for securing cight bills of 
exchange drawn by deft. & accepted by A. Five 
of the bills had been paid; the sixth had been 
indorsed to pltf., & the remaining two were in 
the hands of deft. A. became insolvent six 
months after pltf. had given deft. notice of the 
dishonour of the sixth bill. Deft. assigned to 
pitf., as trustee for A.’s creditors, the judgment, 
& also the two bills of exchange in his hands, & 
released A. <A year afterwards pltf. gave deft. a 
consent to satisfaction being entered upon the 
judgment against <A., alleging at the time that 
the two bills assigned to pltf. as trustee were the 
only two remaining unpaid at the time of the 


field: this might refer to the equity 
as croated by the second mtge., & 
deft. was not estopped from denying  H. 


bailment & roturn, & who told deft. 
that pltf. had sent him for the horse. 
was known to deft., & to others 
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assignment. Delt., accordingly, entered satis- 
faction upon the judgment. Afterwards, in an 
action by pltf. against deft. upon the sixth bill :— 
Held: pltf. was precluded as against deft. from 
denying that the sixth bill had been paid.— 
West & GREEN v. ELMoreE (1852), 18 L. T. O. 8. 
207. 

-.J—A., the indorsee of a bill 
of exchange, resident abroad, indorsed it to 
defts., his agents in London, for the purpose of 
collection. Defts. indorsed the bill to pltfs., & 
sent it to them for the same purpose, & they 
forwarded it to their ag«nts. Pitfs., under a 
misunderstanding, informed defts. that the bill 
had been paid, & sent them a cheque for the 
amount. ‘Thereupon, defts. intimated the same 
to A., & credited him with the amount of the 
bill :—Held: pltfs. were estopped by the repre- 
sentation which they had made to defts., & upon 
which defts. had acted.—Dkrutrscukf Bank (l.ON- 
DON AGENCY) v. Berino & Co. (1895), 73 L. TL. 
669; 12 T. L. 2. 1063; 1 Com. Cas. 255, C. A. 

1155. Of premiums.|——-Pltfs. chartered the 
Volturno to . & Co. under a time charter which 
provided that the charterers were to insure the 
hull, etec., in the owners’ name for £10,000 all 
risks & £20,000 total loss only. R. & Co. in- 
structed defts., who were insurance brokers, to 
effect. those policies & also policies on disburse- 
ments & freight of the Volturno. Defts., at the 
request of RK. & Co., wrote to pltfs. informing 
them of the insurances for £40,000 & £20,000, & 
added, ‘‘ We have received instructions from R. 
& Co. to hold the above policies to your order, 
which we hereby undertake to do, subject to our 
lien on same for unpaid premiums, if any ”’ :— 
Heid: dadcfts. were estopped from setting up 
against pltfs. a general lien for premiums due 
from lt. & Co. in respect of policies on the Volturno 
other than those for £10,000 & £20,000.—Fatr- 
FIELD SHIPBUILDING & ENGINEERING Co., LTD. 
v. GARDNER, MounraIn & Co., Lrp. (1911), 

lL. T. 288; 27 T. L. R. 281; 11 Asp. M. L. C. 
591. 

1156. Admission of money in hands.|—Deft. 
held land in trust to receive the rents & pay £50 
half{-yearly to pltf.’s wife, 4s the residue, deducting 
for repairs, land tax, etc., to pltf. Deft. left 
word for pltf. at a bank, where he had been 
accustomed to pay in such residue to pltf.’s use, 
that he would pay pltf. £10 on his giving deft. a 
receipt for £27; pltf. did not offer the receipt, & 
the £10 not being paid, he sued deft. for it as 
money had & received, & on an account stated. 
Deft. offered to prove that, at the time of his 
proposal to pay £10, he had laid out more than 
£27 in repairs, but the evidence was rejected. 
Pitf. having obtained a verdict for £10, & deft. 
moving to enter a nonsuit:—Held: upon the 
evidence, deft. might be taken to have admitted 
a balance of £10 in his hands to pltf.’s use, &, if 
so, he could not, in defence, either set up his 
character of trustee, or offer evidence to show 
that the balance did not exist.—Rorpkrr v. HOLLAND 
(1835), 3 Ad. & El. 99; 1 Har. & W. 167; 4 


plaining of the delivery to 
BOUCHETTE v. ANDERSON 
Temp. Wood. 64.—CAN. 





Ha 
(1876), 


W.’s title to mtgo. in fee in 1864.— 
McKay v. McKay (1865), 25 U. C. &. 
133,.—CAN. 

h. As to return of horse—Subject 
of bailment.]—Pltf. bailed a horse to 
deft. to be returned to him at a certain 
time. Bofore the time elapsed, deft., 
not requiring the horse any longer, 
returned it to H., who was in pltf.’s 
employment both at the time of 


generally, as being in the employment 
of pitf. as a gencral manager of his 
business. In trover for the horse. 
About two months after the return of 
the horso deft. met the pltf. & told 
him that he had delivered it to H. 
Pitf. neither approved nor disapproved 
of this. Three years after this action 
was brought:-—/feld: pltf. was 
estopped by his conduct from come 


k. As to payment.}—A releaso of 
Intge. was prepared by a solr. who was 
not employed by the mtgee. for thut 
purpose, & after exeoution was 
delivered to I. with instructions not 
to deliver it up until payment of the 
amount secured. K., in violation of 
her instructions, handed the release 
to the solr. who eventually returped 
it, but obtained payment from deft., 
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Sect. 8.—By representation : Sub-sect. 2, 

fe ; 
Nev. & M. K. B. 668; 41. J. K. B. 156; 111 
B. WR. 351. 


Annotations :-—Refd. Fdwards v. 


: rdoe v. Price (1844), 13 M. & W. 267; 
wuv, eardoe v. Price ( ) RA te eh gia 


x Di d (1845), 14 M. & W. 49; 
100. Be ae Pardoe v. Price (1847), 16 M. & W. 451; 
Edwardes ©. Lowndes (1852), 1 E. & B. 81; Howard v. 
Berownhill (1853), 23 L. J. Q. B. 233 Topham v. More- 
craft (1858), 4 Jur. N.S. 611. Mentd. L. & N. W. Ry. 
o. Glyn (1859), 1 EK. & E. 652; Kennedy v. Broun (1863), 


130. KB. N. S&S. 677. 

1157. As to trading-—Place of trading.]—A 
deft. who applies to deprive a pltf. of costs, under 
a local ct. of requests Act, is bound to bring his 
case distinctly within the terms of the Act. By 
a ct. of requests Act, exclusive jurisdiction was 
given to a local ct. up to £5 in certain actions, 
including trover, where deft. or defts., ‘‘ resided 
or kept any house or shop, ete., or was in any 
way working, trading or dealing, within a given 
district.”’ By another sect., ‘‘ where any debt 
or damages shall be due or owing or demanded 
from two or more persons jointly by reason of 
their being partners in trade or otherwise jointly 
concerned,’ service of the summons may be 
made upon one of such persons. In trover against 
A. & B. brought in the Ct. of Common Pleas, 
plitf. recovered £5 damages. An application was 
made on behalf of A. alone, who was resident 
within the jurisdiction, to deprive pltf. of costs. 
He produced an affidavit from B., which stated 
that at the time of issuing the writ, he was trading 
within the jurisdiction. It appeared from the 
affidavits on the other side, that before action 
brought B., who had kept a shop within the 
jurisdiction, had shut it up & had left the place, 
but that he returned afterwards. It also appeared 
that A. had stated that B. had left the place :-— 
ITeld: A. was estopped, by his statement, from 
contending that B. was trading within the juris- 
diction.— ROBINSON v. SEARSON (1843), 6 Man. & 


A. & B. 


Bates (1844), 2 Dow. & L. 
Bartlett 


4 


G. 762; 1 Dow. & J. 756; 7 Scott, N. R. 523; 
3 d.J.C. P73; 21. TT. O. S. 1703; 144 E. BR. 
1009 5) sub nom. SEASON v. ROBINSON, 7 Jur. 


1088. 

1158. —--— Statement that representor a trader.] 
-~A man, not a trader, fraudulently contracted 
a debt, representing himself to the creditor to be 
a trader; he subsequently became a trader, & the 
debt was proved under his bkpecy. One of the 
Comrs. refused him a certificate. Upon appeal :— 
Held: having represented himself as a trader in 
the transaction, he could not be heard to say 
that he was not so for the purpose of protecting 
himself from the consequences.—HRe LESLIE, 
ha p. Leste (1858), 25 L. J. Bey. 37; 27 L. T. 
O.8. 225; 2 Jur. N.S. 822; 4 W.R. 706, L. JJ. 

1159. As to residence.]---Deft. ordered goods of 
a tradesman, & at the time stated that he lived 
at M., Westminstcr, where the goods were de- 
livercd, & frequent interviews were had with 
deft., on the subject of payment. A writ was 





served on deft., in an action for the price of the 
goods, in which he was described as at M., West- 
minster, & no objection was made to that descrip- 
tion. A verdict having been obtained by plté. 
for the amount of the debt, deft. applied to the 
ct. for leave to enter a suggestion on the roll, to 
deprive pltf. of costs, on the ground that the debt 
was under £5, & that deft. resided at Wandsworth, 

within the jurisdiction of a ct. of requests :— 

Held: deft. was bound by his own representation 

as to his residence, on the faith of which the 

credit had been given.—Banks v. NEwTon (1847), 

4 Dow. & L. 6382; 2 New Pract. Cas. 156; 2 

Saund. & C.1; 161L. J. Q. B. 142; 8L. T. O.S. 

370, 3895; 11 Jur. 208: revsd. on other grounds, 

11 Q. B. 340. : 


Annotation :—Mentd. Scott v. Bennett (1871), L. lk. 5 
H. L. 234. 


Statement not made with object of 
evading service of summons.]—A shopkeeper in- 
formed an inspector under Sale of ood & Drugs 
Act, 1899 (c. 51), on the purchase of a sample 
that the shop was his private address & he lived 
there. As a fact he resided elsewhere, & sum- 
monses were served by a police officer on the 
wife of the tenant of one of the flats in the building 
of which the shop formed the ground floor. The 
shopkeeper had no knowledge of any proceedings 
until after he had been convicted :—Held: the 
service was bad & the shopkeeper was not estopped 
from setting up such bad service, as there was no 
evidence that he made the statement to the 
inspector for the purpose of avoiding service.— 
Rev. Lintiey, Wap. TAYLon (1910), 10k LT. 77; 
75 J.P. 93, D.C. 

Annotations :—Mentd. R. v. Rhodes, Hr p. McVittie, 1] 


a 
v. Mullin, Ez p. Same (1915), 85 L. J. KB. B. 830; Lv. 
Braithwaite, [1918] 2 K. B. 31, 


1161. Admission as to debdt.j|—-The firm of J., 
as agents of pltfs., supplied goods to the firm of 
S. upon the footing of the latter becoming debtors 
to pltfs. They also supplied the same firm with 
other goods on their own behalf. They made no 
distinction in their accounts between the goods 
supphed by them as agents of pltfs., & those 
which they supplhed on their own behalf. HE. was 
a partner in both firms :—Held: communications 
made by the firm of J. to pltfs., admitting a large 
debt to be due from the firm of S., & undertaking 
that 1s. would use his influence as a partner with 
S. to secure its reduction, upon the faith of which 
communication pltfs. forbore to sue S., pre- 
cluded that firm from treating their debt to pltfs. 
as one which had been liquidated by the appro- 
priation of the payments made by them to the 
firm of J. in order of dute.—-WICKHAM v. WICKHAM 
(1855), 2 K. & J. 478; 69 Ih. KR. 870. 

Annotations :—Mentd. Re Deane & Youle, Kr p. Goldsmid 

1856), 25 L. J. Bey. 26, n.; Sutton v. Grey (1893), 69 


. T. 354; Harburg India Rubber Comb Co. v. Martin, 
[1902] 1 K. B. 778. 


1162. As to existence of agreement or licence.] -—— 
OORNISH v. ABINGTON, No. 1034, ante. 
1163. As to value—Of salved property.| — The 





who purchased the property covered 
by the mtge., of the amount secured 
by the mtge. & absconded from the 
province without having paid over 
o F. the amount receive by hitn. 
The ovidence showed that F. never 
employcd M. to act for her in any 
capacity, & that M. did not assume 
or pretend to act as her agent :—Zeld : 
pltfi. was not estopped by etatements 
made by K., in couversation with 
deft. & third persons, from which 
doft. was led to belicve that F. was 
aware that the money had been placed 
in the hands of M. & that she looked 
to him for pay uente Hoss vt, SUTHER- 
LAND (1899), 32 N.S. R. 243.—CAN., 


1161 {. Admission as to debt.J)—PItf. 
held a judgment against C. & was 
about to sue R. & M., whom he undcr- 
atood to be C.’s partners. Before 
doing so he consulted one of defts., by 
whom he was informed that there was 
@ balance of some $2,700 due from 
defts. to C. for work performed for 
defts. on a inate under a contract, 
& defts. suggested that this amount 
might be made available to satisfy 
»1tf.’8 claim if there was a garnishee 
aw. Pitf.’s attorney, on the strength 
of this representation, issued garnishee 
proces when defts. pleaded denying 
hat there was any debt due :—Held : 
defts, were estopped by their repre- 


sentations from denying their indebted- 
ness to C.—SHANLY v. FITZRANDOLPH 
(1882),2 R.& G.1099; 1C.h. T. 705. 
—CAN. 





l. As to proceeding with appeal.}— 
After pltf. had obtained a decree & 
under it, in execution, arrested his 
judgment debtor, the latter filed a 
petition in ct. agreeing not to prefer 
any appeal ainst the judgment 
obtained by pltf., & the judgment 
creditor at the same time agreed to 
release the judgment debtor from arrest 
& to take payment of the sum decreed 
to him by instalments. An order was 
passed by tho ct. embodying this 
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value stated by the owners of salved property in 

proceedings before comrs. is not conclusive upon 

the salvor, even though assented to at the timc.— 

THE Llopr (18686), 14 W. R. 467. 

1164, As to polley—Denial of insurance.]— By 

a time charter which amounted to a demise of 

the ship it was provided ‘ that the owners shall 

pay for the insurance on the vessel.’’ It was also 
provided that in the case of the steamer in certain 
events putting into any port other than ports for 
which she was bound, ‘*‘ the charterers are covered 
as to expenses as the owners are by their in- 
surance.’ ‘Ihe policy effected by the owners 
without communication to the charterers, whose 
name did not appear in it, was expressed to be 

““ as well in their own names as for & in the name 

& names of all & every other person or persons 

to whom the subject-matter of this policy does 

or shall appertain in part or in all.”’ During the 
currency of the charter party the ship came into 
collision with another vessel, & was held solely 
to blame. The chartcrers were compelled to pay 
damages to the owners of the other vessel. In 
the collision action the charterers stated that 
they had no insurance on the ship, & the action 
proceeded on the footing that the owners intended 
to insure their own interests only. In an action 
by the charterecrs against the insurance co. to 
recover their loss caused by the collision :— 

Held: the charterers were not persons intended 

to be covered by the policy, to which they were 

strangers, & they were precluded by their own 
statements in the collision action froin asserting 
that they had adopted or ratified the policy.— 

Bosron Fruir Co. v. Brivisy & FOREIGN MARINE 

INSURANCE Co., [1906] A. C. 3363; 75 L. J. KK. 3B. 

537; 94 L. T. 806; 54 W. R. 557; 22 T. L. RR. 

571; 10 Asp. M. L. C. 260; 11 Com. Cas. 196, 

H. I. 

Annotations :-——-Mentd. Kynance Sailing Ship Co. vt. Younr 
(1911), 104 L. ‘LT. 3973 Reliance Marine lusce. v. Duder, 
{1913] t WK. OB. 265; Graham Joint Stock Shipping Co. 
v. Motor Union Insece., Same v. Merchants’ Marine Insec., 
Same vw. Scottish Metropolitan Assce. (1922), 38 T. Le. lt. 
7533; Samuel v. Dumas, Graham Joint Stock Shipping 

Co. v. Merchants Marino Tiusee. (No. 2), [1923] 1 kK, B. 


arrangement. The judgement debtor, 


the belief that they were true, & 
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1165. As to burdens on property—Statement 
that farm not subject to tithe—Action by representor 
to recover tithe.j-—-Upon the sale of a farm pltf. 
innocently represented to deft. who was the 
purchaser, that the farm was subject to vicarial 
tithe only, & the purchase price was arranged 
upon this basis. The conveyance to deft. con- 
tained no mention of title or any recital con- 
cerning it. Subsequently pltf. discovered that 
the farm was subject to lay tithe & that he was 
the lay impropriator. Ile, thereupon, instituted 
proceedings against deft. for the recovery of the 
lay tithe :—Held: having represented that the 
farm was subject only to vicarial title before the 
purchase by deft. pltf. was estopped from re- 
covering the Jay tithe from him.—MANSEL- 
Lewis v. LEES (1910), 102 LL. T. 237; sub nom. 
MANSIEL-LEWIS v. KEES, 54 Sol. Jo. 327, D.C. 
sta eat oe Brandon wv. Michetham (1919), 35 











B, Stutements in Writing. 
(a) In General. 


1166. Admission in writing —Made under mis- 
take.|—In asswnpsit for money had & received, 
an admission in writing was In evidence, by deft., 
* J undertake to pay you £50 which I hold of O., 
& have by him been authorised to pay you.” 
Deft. called C. as a witness, who proved that 
deft. had been indebted to lim, & he had been 
indebted to pltf., but that he had never authorised 
deft. to pay pltf. :—Held: this was an answer to 
pltf.’s case, & deft. was not estopped by the 
admission.— PIERCE v. EVANS (1835), 2 Cr. M. & R. 
294; 1 Gale, 265; 5 Tyr. 1042; 4 L. J. Ex. 300; 
150 be. RR. 128. 

Annotation :—Mentd. Camillo Tank $.S. Co. v. Alexandria 

Isngineering Works (1921), 38 T. L. RR, 134. 

1167. Of executorship.|—S., being named 
as one of the exors. of .’s will, did not prove the 
will, but, in answer to an inquiry who werc B.’s 
exors., wrote a letter saying that he & others 
were the exors.: a creditors’ suit was instituted 
for the administration of B.’s estate, to which S., 
together with the exors. who had proved the will, 





be commenced on the date of issue. 


in contravention of this arrangement, 
preferred an appeal:-—Held: the 
judgment debtor, having induced tho 
decree holder to believe & having 
oxpressly undertaken that he would not 
prefer an appeal, & having by the 
representution & undertaking pro- 
cured his own release from arrest, was 
estopped frou. acting contrary to his 
deliberate representation &  wunder- 
taking.—VROTAP CHUNDER DaAssS v, 
ARATHOON (188%), T. lL. RR. 8 Cale. 
455; 10C.L. R, 443.—IND. 

m. As to effect of deed.}—The 
five dofts. were tho directors of a 
building society. In the yvoar 1883 
they executed an instrument which 
was in terms a bond given to pitt. 
bank by the society as principal, 
& by defts. as sureties. The instru- 
mont was executed at the office of 
tho society, in the presence of the 
manager of plitf. bank & dofts., 
first by the attaching of the seal of 
the soclety & the signing of two directors 
& the managing director, & then by 
euch of defts. signing. The evidence 
was that they first refused to sign, 
that the manager of the bank made 
certain statements, & that eventually 
they did sign. Tho jury found, on 
issues submitted to them, that the 
sBtatements made by the bank manager 
were to the effect that if defts. signed 
they would sign as directors of the 
society only, for the purpose of binding 
the society & not themselvos personally ; 
that those statements were made in 


without the intention of misleading, 
but with the Intention & effect of 
inducing the execution of the bond by 
defts, :—icld > the bank was estopped 
by the conduct of its agent from sulng 
on the bond as that of defts. as in- 
dividuals.—BANK OF AUSTRALASIA %, 
ADAMS (1889), 3 N. ZL. it. J19.—-N.Z. 


n. As to payment of rent.J—-VPitf. 
co. was in liquidation, two liquidators 
having been appointed. The liqul- 
dutors’ clerk, without instructions, 
admitted a set-off claimed by deft. 
agaiust the co., particulars of which 
were centered in the co.’s books, & 
shortly after came to tho knowledge 
of the liquidators :—J/eld: a state- 
ment to deft. by one liquidator that 
the co. would pay deft.’s rent, for 
which tho co.’s Jandlord, & not the 
co. itself, was liable to deft. did not 
amount to an estoppel as aguinst the 
co., but could only be effectual as a 
contract, & as such was not binding 
without the sanction of the other 
liquidator.—DUNEDIN CO-OPERATIVE 
MravtT SUPPLY Co., LTb. ». HUDSON 
(1890), 9 N. Z L. R. 163.—N.Z, 


o. As to period of time—Avail- 
ability uf railway ticket.}—J. purchased 
from the ©. 8S. A. R. a return ticket 
issued on & dated Dec. 3. The ticket 
contained a printed notice on the back 
to tho effect that it was issued subject 
to the regulations contained in the 
tariff book. One of the regulations 
provided that forward journeys must 


The tarii? book could have been seen 
by J. on application to the ticket 
clerk. J. road the words on the ticket, 
but. did not read the regulations. The 
return half contained the words 
‘Available as advertised on poster 
bills.”” J, after reading the ticket, 
asked the clerk for what period it was 
available, & was told two months. J. 
did not use the forward half till 
subsequent to Dec. 3, & on the day 
he commenced his journey his luggage 
was_ booked by a luggage clork on 
production of the suid ticket :—Held : 
J. was bound by the regulations, & 
neither the statement of the ticket 
clerk nor the conduct of the luggage 
clerk created an estoppel against the 
.S. A. R., & that of the tioket after 
Dee. 3.—CENTRAL SouTH AFRICAN 
Rys. v. JAMES (1908), T. S. 221.—S. AF, 


PART VI. Buel. rf SUB-SECT. 2.— 
e a e 
p. Petition to municipality to cul 


rowd. }—A, B. were owners of 
adjoining blocks of land fronting a 
eertain road. A. & B. signed a 


petition to the local municipality to 
cut down this road. <A. purchased B.'s 
land on behalf of a syndicato, & also 
auother piece of land forming together 
a rectangular block. The municipality 
subsequently proceeded with the work 
& cut down the road about four feet 
thereby injuring the land. Pitt, 
who had acquired all rights in the 
land, then brought an action foc 
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Sect. 3.—By representation: Sub-sect. 2, B. (a), (0) 
(c).] 
was made a deft. S. put in a separate answer, 
denying that he had acted as exor., but at the 
same time raising a substantial defence against 
pltf.’s alleged debt :—Held: 8S. had accepted the 
office of exor., & was properly made a party, & 
the common administration decree would be 
made against him as well as the exors. who had 

proved the will.—VICKERS v. BELL (1864), 4 

De G. J. & Sm. 274; 3 New Rep. 624; 10 L. T. 

77: 10 Jur. N.S. 376; 12 W. R. 589; 46 E.R. 

924, L. JJ.; affg. S.C. sub nom. VICKERS v. BELL, 

BELL v. VICKERS (1863), 9 L. T. 600. 

Annotations :—Apld. Rayner v. Koehler (1872), L. TR. 14 
Eq. 262; Re Lovett, Ambler v. Lindsay ety 3 Ch. D. 
1 Refd. Covte v. Whittington (1873), L. R. 16 Eq. 
534. 

..|—See, further, EXECUTORS. 

1168. |—W., having entrusted P., his 
solr., with a sum of £7,700 for investment on mtge. 
on his behalf, was informed by P.’s clerk, in 
conversation, that ‘‘ P. proposed to invest the 
money on mtge. of leasehold property at Camden 
Town at 5 per cent.,’’ & subsequently received a 
letter from P. stating that ‘ the money was put 
on 5 per cent. mtge. as arranged by my clerk with 
you.’ On P.’s death it was found that no mtge. 
existed in favour of W., but that P. had advanced 
£100,000 to a firm of builders on a mtge. of their 
leasehold property at Camden Town :—Held: 
Pp. & those claiming under him were bound by the 
representation made by him, & were estopped 
from denying that the £7,700 formed part of the 
£100,000 so invested.—-MIDDLETON v. POLLOCK, 
Hap. WETHERALL (1876), 4 Ch. D. 49; 46 L. J. Ch. 
39; 35 L. T. 608; 25 W. RK. 94. 

Annotations :-—Mentd. Bradley v. Riches (1878), 9 Ch. D. 
189; Re Mawson, f/x p. Hardcastle (1881), 44 L. T. 


523; Montagu v. Sandwich (1886), 54 L. T. 502; London 
oe Bank v. Turquand (1888), 4 T. L. WR. 
454, 








1169. Admission of assets.]|—-Admission of 
assets is merely a question of evidence, & an exor. 
may bring evidence to show that his admission 
was the result of a mistake in the account. But 
where an exor. had passed his residuary account, 





damages against the municipality :-— 


him the bill of lading or way bill, 


ESTOPPEL. 


stating that a legacy was “ retained in trust ” out 
of the residue :—Held: he was not entitled to 
show that he had since discovered that the account 
had proceeded on a mistake, & there were not in 
fact asscts for the legacy.—BREWSTER v. PRIOR 
(1886), 55 L. T. 771; 85 W. R. 251; 38 T. L. 2. 
205. 

1170. ——.-.J— Although a residuary 
account signed by an exor. is primd facic evidence 
of receipt of the moneys credited in the account, 
it is evidence which is open to explanation, & 
the acknowledgment is not conclusive against 
him in favour of a debtor to the estate.—MILLER 
v. DouGuas (1886), 56 L. J. Ch. 913; 55 L. T. 583 ; 
35 W. RR, 122. 

|: -See, further, EXECUTORS. 

1171. Recital—Instrument not under sceal.]— 
CARPENTER v. BULLER, No. 959, ante. 

Instrument under seal.|—Sce Part V., 
Sect. 4, sub-sect. 3, ante. 

1172. Negligence of representor—In not in- 
forming himself as to truth of statement.|— I[obs 
v. NorRTON (1682), 2 Cas. in Ch. 128; 22 H.R. 
879; sub nom. ILoBBS v. NORTON, 1 Vern. 1386. 
Annotations :—Consd. Crofts r. Middleton (1855), 2 K. & J. 

194; Low v. LBouverie, [1891] 3 Ch. 82. Refd. Bovey ve. 

Smith (1682), 1 Vern. 144; Burrowes v. Lock (1805), 

10 Ves. 470; Re Overend, Gurney, He yp. Oakes & Peck 

(1867), L. Rt. 3 Eq. 576. 

Neglect of duty to third party or public 
generally.|—Sce Sub-sect. 4, A., post. 


(6) In Accounts. 

Agents’ accounts.|-— See AGENCY, Vol. LI., 
pp. 441, 442, 445-447, Nos. 1810-1320, 1345- 
1360. 

Entries in bank pass-books.|——Sce 
Vol. II1., pp. 243 et seq. | 

Re-opening settled accounts.}-—Sce Equity, 
Vol. XX., pp. 271 et seq. 

Actions for money had & received.]—See Con- 
pRACT, Vol. XII., pp. 545, 546, Nos. 4525-45236, 


(c) In Pleadings. 
See, generally, PRACTICE ; PLEADING. 
1173. Declaration or statement of claim-—How 
far binding.|—IIEDEN v. Wonrk (1621), Palm. 








BANKERS, 


first mtgee. :—l/feld: pltf. by his acts 


ifeld: the fact that A. had signed the 
etition with regard to one piece of 
and did not bind him by consent as 
to any other piece of land afterwards 
acquired by him, & as LB. had trans- 
ferred the Jand before the work was 
done her consent by signing the 
petition did not amount to an estoppel 
to bind successors in title.—-ADAMS 
v. BRUNSWICK CORPN. (1894), 20 
V. L. R. 455.—AUS, 


q. Sale of goods—Safe-—By in- 
stalments-—-Safe not property of pur- 
chaser—Until all instalinents paid 
Pitf., @ manufacturer of safes at 
Toronto, agreed to sell a safe to T., 
alae his name upon it, & send it to 
lim at St. John by railway that it 
was to be paid for by instalments 
in two years, but that no title to it 
was to pass to T. till the whole price 
was paid, until which time the safe 
was to be on hiro: & on default of 
any of the payments, pltf. was to be 
at liberty to retake possession of the 
safe. T. gave his notes for tho price 
of the safe according to agreement; 
his name was printed on the door of it, 
& plitf. sent it to St. John by railway 
addressed to T., with a bill of lading 
or way bill. There was a covering 
over the safe, which prevented T.’x 
name upon it from being seen until 
the covering was taken off. Whilo 
the safe remained in the railway ware- 
uouse JT. transferred it to deft., to 
whom he was indebted, delivering to 


& ho thereupon paid the freight upon 
it from Toronto & took possession of 
it, not knowing that T.’s namic was 
pat on it. The first note given 
xy T. not having been paid, pltf. 
demanded the safe from deft., who 
refused to givo it up, claiming to own 
it:—Held: even if the painting of 
T.’5 name on the safe & sending it to 
him would amount to a representation 
that it was his property, on which a 
purchaser from him might act, deft., 
when he took possession of the safe, 
did not know that T.’s name was on 
it, & therefore wus not induced to 
purchase jt by any representation of 
pltf., the bill of lading not being in 
evidence, & pltf. was not estopped from 
showlng that T. had no right to sell 
it.—TRUEMAN v. BAIN (1885), 25 
N. B. RK. 298.—CAN. 


r. Promise to pay off mortgage— 
Insolvency of mortyugor.j—Pltf. paid 
off a tirst mtge. on certain lands, & 
procured its discharge, taking o new 
mtge. to himself for the amount of the 
advance in ignorance of the fact 
of the existence of a second mtge. 
Shortly afterwards on ascertaining this 
fact, he notified deft., the holder, that 
he would pay it otf, & deft., relying 
thereon, took no steps to enforce his 
security. Subsequently, on the pro- 
perty becoming depreciated & the 
mtgor. insolvent, pltf. brought an 
action to have it declared that ho was 
entitled to stand in the position of 


& conduct had precluded himself from 
asserting such right.—MclLEop vv. 
WADLAND (1893), 25 U. R. 118.—CAN. 

8s. Recital in deed — Action for 
dower. }—The decd of conveyance of 
land recited thut the vendor was 
** seized of, or otherwise well entitled 
to, the property intended to be sold, 
for an estate of inheritance in feo 
simple ’; & it purported to convey 
such an estate. In a suit for dower 
by the vendor’s widow against the 
heirs of the purchaser: — Leld: 
although, as between pltf. & defts., 
there was no estoppel which could 
prevent defts. from proving that the 
estate sold was other than an estate 
in fee simple, yet, as the purchascr 
bought the property as & for all estate 
of inheritance & paid for it as such, the 
recital was primd facie evidence against 
the purchaser & persons claiming 
through him that the estate conveyed 
was what it purported to be, it being 
an admission by conduct of partics 
which amounted to evidence against 
them.—SARKIES v. PROSONOMOYICK 
DOSSEE (1881), I. L. RR. 6 Cale. 794 ; 
&8C. L. R. 76.—IND. 


PART VI. deo Cami 2.— 
. is] s 

1173 §. Declaration or statement of 

claim—How far binding.}—Action on 

a@ judgment recovered against an 

exor. he declaration set out & 

judgment recovered, alloged the issuing 


Parr VI. —EsrorrEt In PAIs. 


153; 811. 2.1023; sub nom. WoLre v. Hrypon, 


ae 30; sub nom. Hayton v. WoLFE, Cro. Jac. 

Annotation :—. : y y 
elaine. at Wangford v. Wangford (1704), 
1174. —— Actions for goods sold & 

delivered—Plaintiff estopped from disavowing sale.| 

~——-In an action for goods sold & delivered, evidence 
is not admissible on the part of pltf. which tends 
to invalidate the sale.-—_I*nRGUSON v. CARRINGTON 

(1828), 3 C. & P. 457; Dan. & LI. 198, N. P.; 

subsequent proceedings (1829), 9 B. & C. 59. 

Annotations :—Refd. Bradbury ». Anderton (1834), 1 Cr. 
M. & RR. 486; Strutt ». Smith (1834), 1 Cr. M. & R. 
312; Selway v. Fogg (1839), 5 M. & W. 83. Mentd. Kings- 
ford v. Merry (1856), 1 H. & N. 503. 
1175. Contract & tender in com- 

pliance therewith pleaded—-Plaintiff not estopped 

from setting up another tender not in compliance 
with contract.]|— Where the declaration shows 
substantially a contract, & a tender in com- 
pliance with it, pltf. is not estopped from con- 
tending for the true interpretation of the contract 
by the fact that he has also set out in his 
declaration an alternative case of a _ tender 
which would not) have been a compliance.— 

McConneEL v. Murvuy (1873), L. R. & RP. C. 203 ; 

281. 7. 713; 21 W. R. 609, BP. C. 

1176. Omission by defendant to traverse 
allegation.|—A declaration against a witness for 
not attending a trial pursuant to a subpena 
alleged that. pltf. had a good cause of action in 
that suit, & that the testimony of deft. was 
material evidence for pltf. Pleas, first, not 
guilty ; secondly, that pltf. could have proceeded 
to trial without the testimony of deft. Evidence 
was tendered on behalf of deft. at the trial, for 
the purpose of showing that pltf. had not a cause 
of action in the original suit :—Z7Zeld: as deft. 
had not traversed the allegations, that pltf. had 
a good cause of action, & that the evidence was 
wnaterial, those allegations were admitted, & 
deft. was consequently estopped from giving the 
evidence tendered.—-NEEDHAM v. FRASER (1845), 
1c. KB. 815; 38 Dow. & L. 190; 141L. J.C. P. 
256; 51. 7. O. 8. 199; 9 Jur. 734; 1385 Il. R. 
764. 

Annotations :—-Mentd. Couling v. Coxe (1848), 6 G. B. 703 ; 
Cornett v. Hooker (1850), 15 L. T. O. S. 69: Marshall v. 
York, Nowcastle & Berwick Ly. (1851), 11 C. B. 398. 
1177. Particulars of claim—-How far binding— 

Action to recover bet—-Plaintiff estopped from 

proving rescission of bet before event.|-—Where 

the particulars of demand stated that the action 
was brought to recover a bet lost by R. :—Held: 
pltf. was bound by his particular, & could not 
show he had rescinded the bet before the event. 

DAVENPORT v. Davies (1836), 1 M. & W. 570; 

2 Gale, 119; Tyr. & Gr. 9381; 5 L. J. Ex. 214; 

150 Kh. R. 562. 

Annotutions :—Mentd. Mearing v. 




















Hellings (1845), J4 
) 11 , 


ts W. 711; Harris v. Montgomery (1851 Cc. B 
1178. ---— Claim for single rent—Re- 





covery of double rent under special count.] —A 
count for use & occupation may be joined in a 


of a fi. fa, & a return of nulla bona, 
& suggested a devastavit. Plea, that 
in that action deft. pleaded plene 
administravit ; that pltf. replied lands, 
on which judgment was givon that the 
lands were assets in the hands of 
deft. as exor. Deft. then averred that 
the lands were sulliciont, & that pltf. 
had not proceeded against thom. 
Demurrer to pleas on the ground that, 
Where judgment has been recovered 
& a devastavit is shown, it is not a 
sufficient reason to oxcuse doft. from 
personal Hability, that pltf. has 
obtuincd a judgment to recovor the 


stravit ; 





1178 ii. - 


lands of testator :—Held : the replica- 
tion of lands was a full admission of 
the truth of the plea of plene admini- 
& pitf. by his replication in 
his former action being cstopped from 
sotting up a devastavit now, deft. was 
at liberty to show the true state of the 
caso to save himself from personal 
liability —HoGan v. Morrissy (1864), 
14 C. 1, 441.—CAN. 





alleges the legal effect & operation of 
an instrument, he is bound by such 
allegation.—losTrER v. BEALL (1869), 
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declaration with a count for double value, under 
4 Geo. 2, c. 28, 5s. 1; & although the particulars 
should state the claim under the common counts 
to be for ‘‘ the single rent of the premises mentioned 
in the first count,” pltf. is not thereby estopped 
from recovering double the yearly value of the 
premises, under the special count.—-HOLLINGS v. 
KINGSBURY (1848), 12 L. T. O. S. 146. 

Claim to property—In interpleader 
proceedings.|—-See INTERPLEADER. 

1179. Defence—How far binding—Plea of no 
award—Defendant estopped from setting up award.| 
~—When a deft. pleads no award he is estopped 
from taking any exception which supposes an 
award made.—LINTON v. BRAINE (1676), 1 Freem. 
K. B. 526; 89 E. R. 394; sub nom. HINTON v. 
CRANH, 3 Keb. 675. 

1180. Defence reciting deed—De- 
fendant estopped from denying deed.|—EvANs v. 
PoweEL (1696), Holt, K. B. 198; Comb. 377 ; 
90 E. R. 1008. 
aie ona :—Refd. Lainson v. Tremere (1834), 1 Ad. & LI, 


See Nos. 700-704, anle. 

1181. Plea of non assumpsit in action 
by administrator—Defendant estopped from im- 
peaching plaintiff’s title.|—In assumpsit by ad- 
ministrator upon promises laid to intestate with 
a profert of the letters of administration, & non 
assumpsit pleaded deft. cannot, upon the pro- 
duction of the letters of administration object that 
they are not properly stamped, for the plea 
admits that pltf. is administrator.—TuYNNE v. 
PROTHEROE (1814), 2 M. & S. 553; 105 HK. R., 
488. 

Annotations :-—Mentd. Rogers v. James (1816), 7 Taunt. 

47; Loward v. Prince (1847), 10 Boav. 312. 

1182. Averment that defendant 
‘“‘entered & was possessed’? of premises—De- 
fendant not estopped from disputing plaintiff’s 
title to part of premises.|—Wherc in his plea deft. 
sets forth a lease, & then avers that ‘‘ he entered 
& was possessed ’’ of the premises thereunder, 
this will not estop him from proving, that, when 
he so entered he found some part of the said 
preniises in the possession of a third party under 
an adverse title—HoLGarme v. Kay (1844), 


1 Car. & Kir. 341. 
Admission as to _ title—De- 
































1183. 
fendant not estopped from proving contrary.|— 
KE. covenanted that he, in his lifetime, or his 
heirs, exors. or administrators, within three 
months after his death, would pay a sum of 
£3,000. He died, having devised certain real 
estate to trustees in trust for E., for life, with 
remainders over, & other real estate to the same 
trustees for payment of debts. The trustees, 
under an order of ct., conveyed the estate to new 
trustees, H. & T., who became the legal personal 
representatives of testator, & E., the tenant for 
life, mortgaged his estate :—Held: an admission 
in their answer that testator was seised of the 
legal estate would not estop defts. from proving 
the contrary.—COoPE v. CRESSWELL (1866), 








15 Gr. 244.—CAN. 


1178 iit. — -]—RBy resolution 
deft.’s appointed pltf. their “ per- 
manent land commissioner ”’ et a 
certain salary. Tho secretary of tho 
co. wrote a letter to pltf. informing 
him of the appointment & at his 
request afiixed the corporate scal to 
the letter. Pltf. sued in assumpsit 
for wrongful dismissal :—Held: by 
his pleading he was estopped from 
setting up the hiring as under soal.— 
BELCH v. MANITOBA & NoORTH- 
WESTERN Ry. Co. (1887),.4 Man. L. li, 
198.—CAN, 








.}—Where a party 
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Sect. 8.—By representation: Sub-sect. 2, B. (c) & 
(d).] 

15 W. BR. 242, L. C. 

Annotations :—Mentd. Pears v. Laing (1871), L. R. 12 Eq. 
41; British Mutual Investment Co. v. Smart (1875), 
10 Ch. App. 567; Zte Hollingshead, Hollingshead v, 
Wobster (1358), 37 Ch. D. 651; Re Hyatt, Bowles v. 
Hyatt (1888), 38 Ch. D. 609; Re Iingland, Steward »%, 
Bxgiana, [1895] 2 Ch. 100; Edwards v. Walters, [1896] 
2 Ch. 157; Astbury v. Astbury, [1898] 2 Ch. 111; Re 
Chant, Bird v. Godfrey, [1905] 2 Ch. 225; J?te Lacey, 
Howard v. Lightfoot, (1907) 1 Ch. 330; Je Atkinson, 
Proctor v. Atkinson, [1908] 2 Ch. 307; Road v. Price, 


[1909] 2 K. B. 724. 

.]—Pltf. claimed to be entitled, 
as heir-at-law of J.. who made his will & died in 
1774, to real estate of which J. was owner at the 
time of his death. Defts. A., B. & C. were in 
possession of part of the estate, & defts. D. & E. 
of another part. Paragraph 7 of the statement 
of claim was as follows: ‘* Defts. are, or claim to 
be; the present trustees of the said will, & as such 
trustees have for a long time past been in réceipt 
of the rents & profits of the said rcal cstate.” 
Defts. A., B. & C. put in a statement of defence 
traversing paragraph 7, & pleading Stat. Limita- 
tions. Defts. D. & E. put in no defence, but gave 
notice of motion that the action be dismissed. 
D. & L. filed affidavits denying that they were 
trustees of J.’s will, & alleging the conveyance of 


——- 


ESTOPPEL. 


the legal estate in 1824. A., B. & C. gave a 
similar notice of motion, but filed no affidavit :-— 
Held: A., B. & C., having put the point in issue 
by their defence, could not now be allowed to 
say that it was one which ought not to be in 
issuc at all.—FLETCHER v. BrETuomM (1893), 68 
L. T. 488; 41 W. BR. 621; 3 R. 589. 


(d) In Receipts. 

1185. General aaa receipt does not of itself 
create an estoppel of any sort or kind (VAUGHAN 
WriiuiaMs, L.J.).—OLIvER v. NAUTILUS STEAM 
Snippina Co., [1903] 2 K. B. 689; 72 L. J. K. B. 
857; 89 1. T. 318; 52 W. R. 200; 19 T. L. R. 
607; 47 Sol. Jo. 671; 5 W. C. C. 65; 9 Asp. 
M. L. C. 436, C. A.; revsg. (1902), cited, [1903] 
1 K. B. at p. 435. 

Annotations :—Consd. Page v. Burtwell, [1908] 2 K. B. 
768; Wright v. Lindsay (1911), 5 B. W. C. C. 631. Refd. 
Huckle v. L. Cc. C. (1910), 26 T. L. Kh. 5803; Howell wv. 
Bradford (1911), 104 L. T. 433. Mentd. Thompxon v. 


North Eastern Marine Engineering Co., (1903] 1 K. B. 
428; Mahomed v. Maunsell (1907), 1 B. W. C. C. 269. 


1186. |—-lormerly it was thought at 
common law, if the receipt clause was in a decd, 
there was an estoppel, & that if it was not in the 
deed there was no estoppel. It has long been 
clearly recognised, however, that there is no 
estoppel in the one case any more than in the 
other (LUSH, J.).-—-KURCHELL v. THOMPSON, [1020] 





1184 i. Defence—How far binding.]}-— 
W., oa workman, sustained an injury 
arising out of & in the course of his 
employment. ., hig employer, was 
insured aguinst liability beth under 
Workmen's Compensation Act, & at 
comumon law. W. received certain 
payments from the insurance co. in 
respect of compensation, but swore 
that he believed the money came froin 
an insurance fund established by applt. 
W. issued a writ, claiming at common 
law damages for negligence. The 
issuea raised in the action were, 
whether W. had exercised his option 
under Compcusation Act, 8. 6 (6), 
to claim thut act in lieu of proceeding 
at conunon law, if not, whether applt. 
P., had been guilty of negligence, & 
whether respt. had been guilty of 
contributory uegligence. At the trial, 
the jury brought in a general verdict 
for applt. W. then applied to the 
Adelaide Local Ct. to record an agree- 
ment alleged to have been made be- 
tween him & |. prior to the trial of 
the action, of an admission of ltabilit 

under Compensation Act. & to pay W. 
colpensation at the rate of £1 por 
weck. FP. objectcd to the registrations 
on the grounds that if the agreement 
had been come to it was spent & 
inoperative, & that by bringing an 
action at common law. W. had 
exercised the option given him by 
Compensation Act, & could no longer 
Glauim. compensation thereunder. The 
spcciul magistrate fuund that the 
agreeIncnt had been made & had it 
recorded. W. inade an application to 
the local ect. for redemption of the 
weekly payment which wus objected to 
by W. on the grounds stated above, but 
subject thereto he consentod at the 
hearing to an award of 4245 :—IWeld : 
applt. was not estopped by his plead- 
ing that deft. had claimed & accepted 
payments under the Act from denying 
that there was an agreement under the 
Act.—VERRY v. WooLcocg, {1917} 
B.A. L. K, 216.—AUS. 


1184 ii, ~-—.]---Deft. being sued 
as @ corpn. & appearing & pleading as 
such in bar to the action, is esto ped 
at the trial from disputing its existence 
as a body corporate, & its ability to 
vonaee in pra capacity.—SkELLYE v. 

ANOASTER MILL Co. (1841), 
377.—CAN, rare 


1184 iii. -}—Deft. held - 
cluded from taking ndvantage. Gf 











defects in his own pleading.—KILRoy 
vw Simpiins (1876), 26 C. P. 2sl.— 
CAN. 

1184 Iv. ——.}— An acceptance 
which had boen discharged by an 
agreement between the drawer & tho 
acceptor, was subsequently put in suit 
by the cashier of » bank to which it 
had been indorsed, & the acceptor 
was obliged to pay the same. Ho 
then brought action against the drawer 
to recover the amount so paid, alleging 
that the acceptance was indorsed as 
mncntioned : Hield: deft. having 
neglected to reply to the paragraph in 
the statement of claim, alleging the 
indorgement, was estopped from 
denying it.—Cox v. SEELEY (1896), 
(1875-1908), 1 Cout. Dig. 1059.--CAN. 

1184 v. -]--In an action in 
Iingland the owners of w vessel, in 
answer to a claim for £800 disburse- 
ments made by a sub-agent employed 
by the ship’s husband at the port 
of discharge, pleaded, inter alia, that 
the sub-agent had in his hands a 
sum of £12,640 of freight. Tho 
jury returned a general verdict in 
favour of the owners. In a subsequent 
action in Scotland by the ship's 
husband against the owners, they 
pleaded comipensation in respect of the 
same scemn of freight, alleging that it 
must be held to have been paid over 
by the sub-agent to the ship’s husband. 
No change of circumstances had taken 
place between the dates of tho two 
actions :—wleld : tho owners wero not 
barred by their pleadings in tho first 
action froin maintaining their plea 
of compensation in the sccond.— 
LINDSAY (M'GREGOR’SB 'TRUSTEE) ¥. 
coor 10 RR. (Ct. of Sess.) 1028.— 














t. Consent rule—Ilow far binding.) 
~~The lessor of pltf. & another person, 
each named J. M., applied for different 
lots of lund ; tf stake, the grant 
intended for the lessor of pitf. got into 
the possession of the other J. M., who 
conveyed to deft. In ejectinent, the 
consent rule described the land as 
“ granted tuo J. M., & by him conveyed 
to deft. °?:—lleld: the object of the 
consent rule was only to settle the 
local situation of the promises, & 
pltf. was not eetep ped by the admission 
from giving proof of his title—Doxr 
v. KOBICHEAU (1849), 1 All. 419.—CAN. 


a. ———.]--The estate of B., 





deceascd, was being administered in 
this action comueneed in May, 1892, 
& V. brought into the mastor’s office 
in 1901 a claim for goods supplied 
to the exor., H., between July, 1890, 
& Mar. 1892, for use in carrying on 
the hotel business of deceased under 
authority conferred by his will. V. 
had, in May, 1893, sued the exor. in 
a county ct. for the price of the goods 
in question, but the county ct. jJudgo 
dismissed the action on the ground 
urged by deft. that he was not personally 
liable, but that the claim should be 
against the estate. ‘Phe exor. claimed 
in the administration proceedings that 
the estate was insolvent, but in Apr. 
1804, an order wes inade by consent 
for the transfer of all the asscts to 
him personally upon his undertaking to 
pay or settle with all the creditors of 
Che estate & paying “1.200 into the hunda 
of trustees for the benefit of the children 
of deceased & cortain costs, & this order 
was carried out on both sides :-—J/leld : 
the oxor. was estopped by the course 
he had taken in the county ct. suit 
from disputing the validity of the 
claim against the cstate.-—BRAUN v. 
BRAUN (1902), 14 Man. L. R. 3416.— 
CAN. 

b. Lill filed in’ Ontario — Whether 
admission that court has jurisdiction.jJ— 
Pitfs. having filed their bill in Ontartfo, 
must bo taken to admit that the ct. 
has jurisdiction in respect of the 
inatters therein cmbraced; é& tho 
practice of the ct. requiring it, & a 
method having been provided forscervice 
of process out of the jurisdiction, pltfs. 
were bound to follow the practice if the 
objection were taken.—~HXCHANUL 
BANK v. SPRINGER, EXCHANGE BANIX 
v. BARNES (1881), 29 Gr. 270,—CAN. 


PART VI. SEOT. 38, SUB-SECT. 2.— 


oe. Whether 
atored goods with J. 
their right. OC. & W. sold some of the 
goods to P. The goods sold to P. 
were not identified or set apart. J. 
plgned a document thus worded, 
*“ Received for atorage on the conditions 
on the back hereoffrom?.” ‘The goods 
Hold to P. were sold by him to B. & Co. 
& FP. left the colony without paying 
Cc. & W. An action was brought by 
B. & Oo. against J. for the stored 
goods sold to B. & Co. :—Held: the 
admission of the right of P. made by J. 


conclustve.]—C. & W. 
who admitted 


Part VI.—-EstoprEL IN PAIs. 


2k. B. 80; 80 L. J. K. B. 533; 122 L. T. 758; 
36 T. L. R. 257; 64 Sol. Jo. 68, 307; [1920] B. & 
O. R. 7, C. A. 


Annotation :—Mentd. Commercial Credi . of Po 
Fulton, (1923) AO. 798 YO OF Conada 0 


1187. Whether conclusive—As to value of 
freehold.]|—-A landlord received 50s. a year for 
his frechold but the tenant always had_ receipts 
given him for 30s. in order to be taxed in that 
proportion & to deceive the assessors. Plea that 
the benefit of this proceeding resulted to the tenant 
& was done to favour him for which reason the 
landlord ought not to suffer by it :--Held : good.-— 
Beprorb Country CAsE, BLACKWELL’S OASE 
(1785), 2 Lud. E. C. 448. 

1188. As to title of payee.]—-A reccipt, 
dated 1849, produced from the custody of the 
owner of part of the Earl’s estate, & expressed 
to be for £6 for one year’s rent of parish land :— 
Held: in the circumstances he was not estopped 
by such receipt from disputing the title of the 
parish.—A.-G. v. STEPHENS (1855), 6 De G. M. 
& G. 111; 25 L. J. Ch. 888; 2 Jur. N. S. 51; 
4 W. R. 191; 48 E.R. 1172; sub nom. A.-G. v. 
STEPHENS PUTNEY CHARITY, 26 L. T. O. S. 189; 
20 J. P. 70, L. C. 

Annotations :—Mentd. Brown v. Wales (1872), T. BR. 15 

Eq. 142; Searle v. Cooke (1890), 43 Ch. D. 519. 

1189. Receipt obtained by fraud.|-—The 
solr., acting as the agent of deft., obtained the 
receipt by a gross fraud. In such a case, there 
could be no estoppel (Lorp EsHER, M.R.).— 
CLARK v. DAWLER (1891), 7 T. L. R. 602, C. A. 











in the reccipt to him, could not be 
used by B. & Co.—Brckx v. JONES 


c ACCIDENT FIRE 
(1863), 2 W. W. & A’. 313.—AUS. 


d. ——.}—-An arent of a co., who f. 
knew that he had no authority to 





before tho fire.—NEWIS v. 


Conrpn. (1910), 11 C. L. R. 620.—AUS. 
-]—Whero receipts & 
charges are given, by the crew of a 
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4190. Whether bar to claim for further pay-~- 
ments.]—(1) The captain of a whaler was a joint 
owner of the vessel. A seaman about to sail on 
a whaling voyage signed articles of agreement, 
not to sue any of the owners for wages except 
one, who was the captain, & the only owner 
party to the articles. The other owners sold the 
cargo when brought home, received the proceeds, 
& the managing owner settled the wages with the 
seaman :—Held: the seaman could not sue any 
owner not named in the articles. 

(2) On settling with the scaman for his wages, 
the owner claimed to make deductions for msur- 
ance, & interest on advances made to him on 
account of wages. ‘he owners’ clerk proved 
these charges to be usual. The seaman remon- 
strated against them, but eventually accepted 
the balance offered him minus the deductions, & 
signed a receipt as for his whole wages :—Jeld: 
by having so done he was estopped from recovering 
from the owners the sums thus deducted. 

(3) A seaman stipulated, that instead of re- 
ceiving monthly wages, he should have a ninetieth 
share of the net procceds of the cargo to be 
obtained on a whaling voyage. The owner 
charged him with insurance on his share, though 
the freight had never been insured ; the seaman 
remonstrated but finally took the balance minus 
the deductions, & signed a receipt as for his 
whole wages :—Held: he was estopped from 
recovering back the item for insurance as money 
had & received to his use, & the owner need 
not plead a set-off in order to insist on that 








GENERAL 


interest in a certain lease by deed, 
ASSURANCE 


containing a receipt for the considera- 
tion money, $350. ‘This decd was 
placed in K.’s hands to hold till deft. 
deposited this sum. K. delivered it 


LIFE 


dis- 


receive premiums which were overdue, 
without obtaining a declaration of 
health, advised & induced the co. 
to accept the premiums without the 
declaration, by non-disclosure — of 
material facts within his knowledge, 
& by false stateinents made for the 
benefit of assured :—Held; in so 
doing he acted as the agent of the 
assured & the co. could refuse to be 
bound by his act, & thorefore was not 
esLopped by non-disclosure of material 
facts within his knowledge, & by the 
receipt of premiums under such cir- 
cumstances, from setting up a lapse of 
the policy.---JOHANBON v. Crry MUTUAL 





Lire ASSUBANCE Socrery, [1904] 
S. R. Q. 288.—AUS., 
8. -}—Deft., by a policy of 





fire insurance dated Sept. 7, 1909 
agreed to pay pitf. for losses causec 
to his property by fire after payment 
of the premium. The policy provided 
that if any fraudulent device should 
be usod by pitf. to obtain any benefit 
under the policy the policy should be 
forfeited. On Sopt. 6, pltf. signed & 
handed to H. an insurance agent, a 
proposal for the insurance, pltf. 
subsequently received a receipt from 
dofts. dated Sept. 6, for the premium 
which he had not in fuct paid. The 
poucy stated that pltf. subsequently 

aving paid defts. the premium, defts. 
agreed with pltf. that if the property 
insured should be destroyed by fire 
after payment of the premium, defts. 
would make good the loss. On 
Sept. 6, defts. sunt pltfs. a demand for 
Paymont of the premiuins, & renewod 
their domand by letter ou Nov. 10, 
& Des. 9, enclosing an account. 
On Dec, 14, the property was destroyed 
by fire, Gn Dec. 15, pltf. gave H. 
a cheque dated Dec. 13, for the amount 
of the promium, which H. handed to 
defts. on the same day & which defts. 
refused to accept:—Held:  defts. 
wero not estopped from showing 
that the promium had not been paid, 


vessel, they aro not to be taken in 
the adiniralty as conclusive ; & where 
sottlcments & receipts are made undor 
undue influence, without free consent, 
they do not bar an equitable claim 
for compensation beyond what the 
crew havo recelved.-—Re Tre JANE 
(1846), 1S. V. A. 1t. 256.—CAN, 

s .J—A receipt by <A. for 
flour in store for B., given & accepted, 
is not conclusive upon the_ party 
accepting it from B.—Matir v. HoLvron 
(1848), 4 U. C. R. 505.~-CAN. 


. -}~A. gavo receipts to 
B. for 7,500 barrels of tlour as in 
store for them at C., subject to his 
order. B. drew on pitis. through the 
Bank of Montreal at C. to whom bo 
banded those roccipts, & the bank 
agent there forwarded the bills, with 
a certificate that he held such receipts, 
to the head office in Montreal, where 
pltfs. accepted & paid thom. Pitts. 
having received from defts. only 
7,308 barrols sued them as for falso 
& fraudulent representations to JB. 
that they had reccived in store for 
hiin 7,500 barrels, which reprosentations 
they alleged defts. knew by the course 
of trade would be relied upon by persons 
dealing with L., & on the faith of 
which pltfs. made advances to the 
full value of the quantity. The jury 
wore directed that as between them- 
solves & pltfa. defts. were bound by 
their receipts, & liable in this action, 
though the error arose from mistake 
only :-—fleld: a misdirection; that 
their attention should have  beon 
drawn to the nature of defts.’ business, 
& the object of these receipts, & they 
should have been asked to say whother 
the error in the case arose from mis- 
take or a design to deceive, or from 
such negligence as might lead to the 
conclusion of fraud.—-MCLEAN _v. 
Burrato & Lake Huron Ry. Co. 
(1864), 23 U. C. R. 448.—CAN. 


k. ——.]—PHtf, assigned to deft. his 








to deft. on his promise that he would 
pay, & doft. afterwards paid him §75, 
saying bo would hand him the balance 
as soon as he obtained it. On being 
asked again ho said he had the money, 
but that pltf. should pay part of the 
expense of a bond which ho had to 
give respecting the title. PHf. then 
sucd upon the common counts, for 
tho purchase-money of land & on an 
account stated :— Held: ho was 
estopped by tho receipt under seal, 
& could nct recover on either couut.— 
SPARLING v. SAVAGE (1865), 25 U. C. it. 
259,.—CAN. 


l, .J— Certain bars & bundles 
of iron came by ship frum G. to M 
consigned to plif. His agent gave 
to defts.’ agent an order to got it 
from the ship, & afterwards received 
from the latter a receipt, specifying 
the number of bars & bundles & the 
gross weight, but with a printed notice 
at tho top of it that ‘‘ rates & weight, 
entered in receipts or shipping bills 
will not be acknowledged.’’ All the 
fron reccived by defts. for pltf. was 
delivered at G., but there was a very 
considerable deficiency in the weight. 
So far as appeared, the iron had not 
been weighed either on being taken from 
the ship or ufterwards :—Held: defts. 
were not estopped by their statement 
of weight in the receipt, & wero not 
liable to pltf—HOoORSEMAN v. GRAND 
TRUNK Ry. Co. (1871), 31 U. C. R. 
535.—CAN. 


m, -l— WESTERN ASSURANCE 
Co. v. PROVINCIAL INSURANCE Co. 
(1880), 5 A. R. 190.—CAN. 


n. .}— The evidence in this 
case showed that applt. never entered 
into a contract to take fifty shares, 
that the receipt given for a dividend 
of ten per cent. on the amount actually 
paid was not an admission of his 
iability for the larger amount, & ho 
therefore was not estopped from 
showing that he was nevor in fact 
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Sect. 8.—By representation: Sub-sect. 2, B. (d) & 


deduction, for the seaman was a joint advcn- 
turer.—M‘AULIFFE v. BICKNELL (1835), 2 Cr. M. 
& R. 263; 1 Gale, 232; 5 Tyr. 10385; 41. J. Ex. 
225; 150 E.R. 114. 
J—See, further, Contract, Vol. AIL, p. 
496, Nos. 4019-4059 5 MasTer & SERVANT. 
1191. Boat receipt—In form of bill of lading.]— 
T., a corn factor, was in the habit of sending oats 
by a canal from Longford to Dublin, to the care 
of his agents at the latter place, to be forwarded 
by them to Liverpool or London. On Feb. 2, 
he sent to pltfs., his factors, two receipts signed 
by the masters of two canal boats, 604 & 54, 
dated Jan. 31, resembling bills of lading in their 
language, & expressing that the two cargoes of 
oats had been shipped at Longford for pltfs. At 
the date of these receipts, boat No. 604 was 
completely loaded & boat 54 partially so. T. at 
the same time informed pltfs. that he had walued 
against them on account of these cargoes. On 
Feb. 7, pltfs. returned for answer, that they had 
accepted the bills. These bills were afterwards 
paid by them. Deft., who was the creditor of 
T. sent an agent to Longford, for the purpose of 
obtaining from T. some oats, that had not arrived 
according to the agreement. On Feb. 6, T. being 
pressed by deft.’s agent, agreed to transfer to 
him the cargoes of the two boats: & on Feb. 9, 





JESTOPPEL. 


sent from Longford to deft.’s agent, who was then 
at Dublin, a boat receipt similar in form to those 
of pltfs.’ entitling deft. to the cargo of the boats 
Nos. 604 & 54. ‘The agent received these receipts 
on Feb. 9, & on the arrival shortly after of the 
boats Nos. 604 & 54, took possession of their 
cargoes, which were afterwards sold by deft. :— 
Held: (1) pltfs. had a complete title to the cargo 
of boat No. 604, at least on Feb. 7, the day of 
their accepting the bill; (2) as on Jan. 31, there 
were no oats on board the boat No. 54 no specific 
chattels were held for pltfs.; (3) no appro- 
priation took place until Feb. 9, when the master 
signed the boat receipts for the oats then on 
board boat 54, & thereby made himself deft.’s 
agent for the purpose of holding these oats; 
(4) pltfs. were, therefore, entitled to the cargo 
of boat 604, & deft. to that of boat 54.—BRYANS 
v. Nix (1839), 4M. & W. 775; 1 Horn & H. 480; 
8 L. J. kx. 1837; 150 BE. RR. 1634. 


Annotations :—<As to (3) Refd.. vans v. Nichol (1841), 
3 Man. & G. 614. Generally, Mentd. Jenkyns v. Usborne 
(1844), 7 Man. & G. 678; Gatltorno v. Adams (1862), 
12 ©. B. N.S. 560; British & India Steam Navigation 
Co. v. De Mattos, De Mattos v. British & India Steain 
Navigation Co. (1864), 4 New rag |p 67; Meyerstein v. 
Barber (1866), L. Rh. 2 C. P. 38; dee Wilt-hire Iron Co., 
vc p. Pearson (1868), 3 Ch. App. 443. 


1192. -|;—Where a merchant, in New- 
castle, who was in the habit of consigning goods 
to his agents, pltfs., in London for sale, & of 
drawing upon them to certain amounts, had 





holder of fifty shares in tho capital 
stock of the co.—CoTk v. STADAUONA 
INSURANCE Co. (1881), 65. C. R. 193. 


o. --—.]-~—A condition in a policy 
of life insurance provided that if any 
premium, or note give therefor, was 
not paid when due, the policy should 
be void. A note given, payable with 
respect, in paymeut of a premium, 
provided that if it were not paid at 
inaturity the policy showd forthwith 
become void. On the maturity of 
the note, it was partly paid & an 
extension was granted, & on @ part 
payment being again made a further 
extension Was granted. The last 
extension was overdue, & the balance 
on the note was unpaid at the death of 
assured. A receipt by the co., given 
atv the time of taking the note, was 
for the amount of the premitun, but 
at the bottom of the face of the receipt 
were these words: ‘ Paid by note in 
terns thereof.’ While the note was 
running the policy was assigned for 
value, with the assent of the co., to 
pltf., to whon the receipt was delivered 
by assured :—Ield: the co. were 
estopped by the receipt, & by the 
extensions of the time for payment to 
the ussured, fromm setting up against 
pltf. that the policy was void for non- 
paymeut of the premium.---Woov »v, 
CONFEDERATION Lifts ASsoon. (1901), 
35 N. LB. R. 518. —CAN, 

p. -}— Pitfs. having during 
the course of construction given a 
receipt for payments which they had 
never reeeived :—eld: they were 
estopped from claiming such amount 
against the owner.-—COUGHLAN  ». 
NATIONAL ONS ERUCTO Co., MCLEAN 

_ ING (1909 a Ora con 
$30.—OAN. ( 1B 

q. -l— Receipt given through 
mistako of the facts ackiiowledging 
the receipt of more rent than actually 
was received does not estop the 
landlord.—Surciurrn vv. Bennerr 
(1914), 14 KH. L. RR. 1283 47 N.S. kh. 
474,—CAN. 

Yr. -] — Written recelpt for 
money not actually reccived. McD. 
was plitf.’s agent at Marquis, & M., 
deft.’s manager there. Part. of McD.’s 
duty was to deposit with deft. moncy 
received in the course of his employ - 














ment, for Which defts.’ Inanager gave 
receipts, On Jan. 23, 19138, McD. 
went to the bank after banking hours 
& paid M. $300 in cash, gave him his 
personal cheyue for $276: 70 & said 
that he had, the day before, deposited 
$150. M. gave three receipts, &, 
being asked the same day by _ pltfs.’ 
munager, told him that McD. bad 
deposited between $500 & $600. 
The next day, M. found that the cheque 
was worthless, & that no deposit of 
$150 had been made, & consequently 
gave pltfs. eredit for $300 only. 
Pitfs., on the strength of the receipts, 
settled with their agent, McD. :-— 
Held: defts. were not estopped from 
denying that the money shown by the 
reccipts had not been deposited.— 
SASKATCHEWAN & WESTERN HWLEVATOR 
Co. v. BANK OF HAMILTON (1934), 
29 WLLL. HH. 262; 7 W. W. mR. 100; 
7 Sask. L. R. 1383; 18 D. L. R. 411.-— 
CAN. 





5. —P., on the faith of a 
personal unmarked cot ue, subse- 
quently dishonoured, of the agent of 


D., gave a receipt for freight charges. 
The agent used the receipt as evidence 
of his having paid such charges & 
secured money from D., on the faith 
of such receipt:—Held: P. was 
estopped from denying that the money 
had been actually received by him.— 
CANADIAN VACIFIO Ky. Co. v. CON- 
TINENTAL OLL Co. (1915), 62 5. Cc. R. 
605.—CAN, 

t. ——.]—A minor who, repre- 
senting Limself to be a major & com- 
petent to manage his own affairs, 
collected rent & gave receipts therefor, 
was estopped by his conduct from 
recovering again the money once paid 
to him, by instituting a suit through 
his guardian.—RamM RaTuN SINGH ¥. 
SHEW NANDAN Sinanu (1901), I. L. KR. 
29 Cale. 126; 6C. W. N. 132.—IND. 


a, .]—Certain bales of cloth 
tendered to the East Indian Railway 








Co. for transit were in duc courso 
delivered to the consignee, who 
granted for them. 


; “* clear phen ie 3 
Subsequently the consignee discovered 
that some picces of cloth out of the bales 
were missing, the same having been 
lost while in the custody of the railway 
co. In a suit brought by the consignee 
forcoimpcnsation :—Jfeld : bailer, who, 


in the absence of any agreement on the 
subject, has given the bailee a receipt 
for the goods bailed, is not, tpso facto, 
precluded from proving that the goods 
were in reality damaged or deficient 
in quantity when delivered to him.— 
HAST INDIAN Lty. Co. v. SISPAL LAL 
(1911), I. L. R. 39 Calc. 311.—IND. 
b, ——.]—Pltf. was a customer 
of deft. bank. A clerk of pltf. intend- 
ing to pay money into the bank to tho 
credit of pitf., by mistake filed in the 
name of another person in the pay-in 
slip ag that of the person to whose 
credit the money was being lodged. 
In the tag attached to the paying-in 
slip for the purpose of being returned 
by the teller as a receipt pltf.’s name 
had, however, been correctly filled in 
by pltf.’ea clerk. The teller did not 
notice the difference between the 
pay-in slip & the tag or receipt, & 
stamped & initialed tho latter & 
returned it to pltf.’s clerk. Tho 
money was, however, credited by the 
bank, in accordance with the pay-in 
slip, to the person named in the pay-in 
slip, & not to pltf. This wason July 22. 
On July 24, a cheque drawn by pltf. on 
July 19 was presented & dishonoured. 
lf the moncy paid in on July 22 bad 
been creditod to the pltf. there would 
have been sufficient funds to micot the 
cheque :—eld : the deft. bank was 
not estopped by the acknowledgment 
contained in the receipt from denying 
that the sum paid in on July 22, wus 
paid to pltf.’s crodit.— BANKS v. BANK 
or NEW ZEALAND (1903), 22 N. ZL. lt. 


572.—N.Z. 





C. J—BaIRD v. Mounr (1874), 
2 ht. (Ct. of Sess.) LULL; 12 Se. L. BR. 
88.—-SCOT. 





d. J—A deposit receipt was 
granted by a bank bearing that a sum 
of money had been received from A. & 
h., ‘* payable to olther or the survivor 
of them.”” In an action by B. with 
concurrence of A. against the bank 
for payment of the sum in deposit- 
receipt, the bank averred that the 
money truly belonged to A., & pleaded 
that they were entitled to retain it in 
security of a debt of largor amount 
duo to them by A. :—ZJ/eld : the defence 
statod was irrelevant, & tho bank was 
bound in respect of tho express terms 
of their deposit-rcceipt to make pry- 
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overdrawn his account, & advised his agents that, 
he would ship them twenty tons of alkali to cover 
his draft, did accordingly ship the alkali on board 
a ship of defts., who were wharfingers between 
Newcastle & London, & received from defts.’ 
servant, the captain of the ship, a boat receipt, 
to the effect that the goods were to be delivered 
to pltfs.:--Held: defts. were estopped from 
denying pltfs” title in the goods upon their 
arrival in London.-- vANs vr. Nicnon (1841), 3 
Man. & G. 614; 4 Scott, N.R. 48; 111. 5.0. 2. 
6; 5 Jur. 1110; 183 H.R. 1286. 

Annotation :--—-Mentd. Kerford v. Mondel (1859), 28 1. J. ex. 


Receipts generally.|— See Conrracr, Vol. NIT. 
pp. 494-4196, Nos. 4028-4059. 





(ec) Ln Other Documents, 


1193. Affidavit—By petitioning creditor.; If 
{he assignees of a bkpt. suing petitioning creditor 
for money of bkpt.’s which he has got into his 
hands, accidentally show that, on a statement of 
accounts between deft. & bkpt., the balance due 
from the latter is Jess than sufficient to sustain 
the commission, deft. nevertheless is estopped 
from taking advantage of that fact to defeat the 
action, by his affidavit of debt, made to support 
the comimission.- HARMAR @. Davis (1817), 7 
Taunt. 577; L Moore, ©. BP. 3800 ; 129 E.R. 281. 
Annotation :-——Apld. Ledbetter t. Salt (1828), fo Bing. 625. 

1194, -—~ -..--.J—An affidavit that a party is 
indebted to deponent in the sum of £100 & up- 
wards, & is become bkpt., is, as against deponent, 
conclusive evidence of the bkpcy. 

The only question is, whether deft. is) not 
estopped to say there was no prior commission, 
when he himself was the person who set that 
proceeding in motion. The point, however, has 


ment to B.—ANDEPSON tt. NORTIE OF 
SCOTLAND Bank (1901), db. (Ct. of 


Sess.) 49.—SCOT. Was 


deceased Was a member. : 
reecipt stating that the railway 


relieved from all 
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been decided in Lfarmar v. Davis, No. 1193, 
ante, where, although it appeared upon a balance 
of accounts between petitioning creditor & bkpt., 
that the balance due from bkpt. was not sufficient 
to constitute a petitioning creditor’s debt, yet 
petitioning creditor was holden to be by his 
affidavit estopped to take advantage of that fact. 
In this case petitioning creditor has done that, & 
he cannot. dispute his own proceeding.—LED- 
BETTER v. SALT (1828), 4 Bing. 623; 1 Moo. & IP. 
59735 180 E.R. 9093) sub nom. LEDBETTER v. 
ScoTT, 6 L. J. O. S.C. P. 147. 

1195. —-—. Ownership of goods.|-——-A party on 
taking the benefit of Insolvent Act, swore that. 
certain goods, described in her schedule, belonged 
to the creditors of her deccased husband: but 
afterwards brought an action to recover them, 
claiming them as her own:.-Held: the fact of 
her so swearing, & afterwards setting up a right to 
the goods in herself, was an inconsistency for the 
consideration of the jury, but such oath did not 
estop her from asserting her clainin.—THORNES v. 
Waitt (1805), Pyr. & Gir. 110, 


1196. — - ©----.))- Minis vv. Kox, No. 1154, 
ante, 
1197. --—- Age of deponent.) —The ct. will not 


supersede a fiat Issued against an infant, where 
he has held Jimself out as an adull & made a 
declaration on oath to that effeet.—e BatTEs, 
Keop. Bares (1541), 2 Mont. D. & De G. 887; 
11 bb Bey. 4 

Annotations : - Refd. Re. +. Robinson (1867), 10 Cox, GC. Cc. 

467; Re Jones, Le p. Jones (1881), 15 L. T. 198. 

Bill of lading.! --See SuIprina. 

1198. Bill of sale---OWnership of goods.; - 
The bill of sale is decisive. The possession of the 
goods is evidence of property. B. must be taken 
to have been the owner of the goods. He is 
full knowledge of the facts, does not 


operate as an estoppcl against the party 
making it. 


Piuf. gave a 
CoO, 


linbility. De- 





8. -}— The fivst  cdeft., 7B., 
being a bonded warchousenian at 
Port Elizabeth, received into bond 


40 cases of cigars from W., who after- 
wards wishing to send them in bond 
by rail to Johannesburg, obtained from 
B. the cases & the rail notes which B. 
had prepared for the earriage of the 
goods by rail. W. misappropriated 
the cases with cigars to his own usc 
& brought 89 other cuses to the rail- 
way station marked with different 
Inarks, except one ease, to which he 
directed the attention of the railway 
officials, saying that it contained 
another case inside. The officials neg- 
Jected to check all {he marks & signed 
the railway receipts, which had been 
previously prepared by 2., as being 
correct. The 39 cases were sett to 
Johannesburg, where there was no one 
te receive them, & on their being 
subsequently opened they were found 
to contain only rubbish. Defl., B., 
being sued with two sureties on the 
bond which he bad given to the Govt. 
for the due warehousing of all goods 
delivered into his warehouse, claimed 
as damages the amount of the Joss 
sustaincd by them through the mis- 
representation made by the railway 
otticials on the receipt signed by them : 
-—Held: as the initial act which 
enabled W. to perpetrate the fraud 
was the delivery to him by B. of the 
cigars & rail notes, the Govt. was not 
estopped from denying the correct- 
ness of the receipts which the railway 
officials, induced thereto by the pro- 
duction of the rail notes, had given to 
W.—-COLONIAL GOVERNMENT t. BON- 
NER (1904), 21 8. C. 477.--S. AF. 

f. J PI. was paid a sum 
of $250 by a bencfil insurance socicty 
in connection with the railway, though 
& distinct organisation, of which 


J.— VOL. XXL. 


ceascd’s certificate did not profess to 
be an insurance against accidents, & the 
railway co. were no party to the 
receipt :-—Jleld : the receipt formed 
no bar to the action against defts. 
hor was there any right to deduct the 
amount reeeived from the benefit 
society from the sum pltf. was entitled 
to as damages.—PFPARMER @ GRAND 
TRUNK Ry. Co. (L891), 2b O. R290. -- 
CAN. 

g. - --.J) —A workman in the 
Cmployiment of a firm. of e1yineers, 
Who were fitting up engines in a ship 
which was lyiny in a dry dock, fell 
from a gangway connecting the ship 
with the shore & was injured. He 
raised an action of damages in the 
sheriff ct. against his own employers, 
the builders of the ship, & the ship- 
carpenters who had put up the gang- 
way. This action was dismissed for 
want of jurisdiction. The workman 
accepted two small sums from his own 
employers & from the builders, acknow- 
ledging receipt from former as “ in 
full of expenses inenrred in connection 
with his allered claim for damages ”’ 
& discharging the latter *f in considera- 
tion of this payinent of & from all 
Claims of reparation & for payment of 
legal & other expenses now ov here- 
after competent to ae.” He then 
raiscd action for £500 against ship- 
carpenters :—Zlleld : ho was not barred 
from doing so by these payments or 
the terms of his discharge to builders & 
euginecrs.—CAMPBELL Uv. MORRISON 
(1891), 19 Ti. (Ch. of Sess.) 282; 29 
Se. L. It. 251.—SCOT, 


PART VI. SECT. rc SUB-SECT. 2.— 
B. (e). 

h. Affidavit — Ownership of — pro- 

perty.J-—An erroneous statement in an 

affidavit, mado bond side but without 


In an affidavit filed in an action, I. 
stated erroneously but. bond fide that 
M. was in his lifetinic seised of the lands 
of T., & she also aecounted in the 
action for £34, rent received by her 
thereout. On this aflidavit the chief 
clerk found that M. was seised of the 
lands, &% by an order made on further 
consideration, M.’s real estate was 
ordered to be sold if the personalty 
should prove insufficient to pay his 
debts. ‘The personulty was insuffi- 
cient, but the lands of I’. were not sold, 
as in fact M. had no tithe to them. No 
further steps were taken in the 
adniinistration action, & the vendor 
remained in pessession & receipt of the 
rents & profits. The lands having 
been sold by her to the tenants under 


Jiaand DPurehase Acts :—-HMeld: the 
vendor was not estopped by the 
administration procecdings : sho had 


acquired as against H. a title to the 
lands under Real Property Limitation 
Act, 1874 (c. 57), s. i, & consequently 
she was entitled to the residue 
of the purchase-money.——_MountT- 
CASHELL’S Estratt, [1920] 1 T. it. t.— 


1198 i. Bill of sale ~Ownership of 
goods. |—F. claimed to be the owner of 
a horse that Ss. had given her for the 
board of herself & child. S., being 
indebted to H., left the province, & 
H., seized the horse as the proporty 
of S. under an absconding debtor’s 
wurrant. While the horse was in the 
possession of the sheriff under the 
warrant, negotiations were had with H. 
by persons pene to be acting for 
k., & a bill of sale of the horse was 
given to 1L., & the horse was returned 





to I. Tho amount secured by the 
bill of sale not having been paid, H. 
seized the horse under the bill of sale, 


& F. brought an action against H. 
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Sect. 3.—By representation : Sub-sect. 2, B. (e).] 
estopped to say otherwise since he executed the 
bill in question (LORD ISENYON).—PHILLIPS 1. 
Eamer (1795), 1 Hsp. 355, N. BP. 

Annotation :—-Mentd. Clifford v. Hunter (1827), 3C. & VY. 


16. 

1199. ---- - ..—The grantor of a bill of sale 
described the goods in the schedule thereto as his 
own, though in fact the true owner was pltf., his 
wife. The bill of sale was given as security for a 
Joan to the grantor from deft., & at the time of 
its execution the wife made a statutory declara- 
tion that the goods were those of her husband. 
One firm of sulrs. acted for all the parties in this 
transaction. On a claim by the wife to the 
goods :—fleld : (1) she was estopped from denying 
that the goods were those of her husband, & of 
thus showing that the bill of sale was void as 
against deft. under Bills of Sale Act, 1882 (c. 43), 
s. 03 (2) the wife was not entitled to say that 
she should have had independent legal advice, &, 
having acted without it, she was not estopped 
from chuming the goods.—WESTEN v. FAtr- 
BRIDGE, [1923] 1 K. B. 667; 92 L. J. K. 3B. 577; 
I2U L. VT. 2213 67 Sol. Jo. 408 5 [1923] BL & CLR. 
Sb. 





t 
1 


~- See, generaily, BULLS oF 
VIL, pp. 8 ct seq. 
Bond., —Sce Part V., Sect. 2, sub-sect. 3, ante. 
1200. Catalogue — Ownership of goods.j-—The 
statement in a catalogue that a horse was the 
property of @ particular person was a material 
representation, as it was to a certain extent a 
guarantee as to the character of the sale... . D. 
held out the auctioneer as being his agent & allowed 
pitt. to act on the faith of it. D. was estopped 
from saying that the representation was not made 
on his behalf (LonpD ALVERSTONE, C.J.).—V 
v. DEVENISH (1904), 20 T. L. R. 385, 
Annotation :-— Mentd. Said v. Butt, [1920] 3 K. B. 497. 
1201. Conditions of sale--No objections to be 


SALE, Vol. 





for a conversion of the horse. QOntbe out in the 


schedules, 


ESTOPPEL. 


taken.|-—The conditions of sale represented, that 
a deed under which M. claimed an intcrest in the 
estate was a forgery, & that the vendor had made 
his affidavit to that effect, &, therefore, that the 
purchaser should not take any objection to the 
title by reason of that deed. The purchaser 
afterwards refused to complete the purchase 
brought an action for his deposit, & obtained a 
verdict, the jury declaring the deed to be genuine. 
In this state of circumstances :—Held: the 
purchaser was precludcd from rescinding the 
contract, on the ground that the statement of 
pitf. turned out to be untrue.—CALTELI  v. 
CORRALL (1839), 3 Y. & C. Ex. 418; 160 Mh. i. 
763 3; previous proceedings, sub nom. CORRALL tv. 
CATTELL, 4 M. & W. 734. 

Annotation :—Mentd. Lee Scott & 

Seott v. Alvarez, 11895] 2 Ch. 608. 

Conditions of sale generally, see AUCTIONS & 
AucTriongmrs, Vol. LUL., p. 15. 

1202. ----- Recovery of annual payments. 
Certain annual payments were made by the 
owners of property to the incumbents of five 
parishes up to the vear 1853, when they ceased 
to make them, & legal proceedings were threatcned, 
In 1858, pending the dispute, the property was 
sold: & in the particulars of sale, which were 
approved of by the incumbents, the payments 
were mentioned, but it was said that they were 
believed not to be legally recoverable. In 1861 
the incumbents filed an information & bill, & 
succecded in establishing their clatm :--—/leld : 
they were estopped from demanding arrears 
previous to the filing of the bill. —A.-G. v. NAYLOR 
(1863). L llem. & M. 8095 8 New Rep. 19Lb 3 33 
L. J. Ch. 151; 10 1. T. 4065; 10 Jur N.S. 231; 
12 W. K. 192; 71 be. R. Sot. 

Annotation :--—Mentd. Re Herbage Rents, Greenwich Charity 

Comms. t. Green, (1896) 2 Ch. Sli. 

1203. Contract of sale—Extent of acreage.|— 
The owner of an estate agreed to sell it for £250,000, 
represcnting it to contain 1,530 acres. The pur- 


Alyvarez’s Contract, 


stock list & agreement with DD. the purchaser at 


trial, the Judge told the jury that the 
only question Was, Who was the owner 
of the horse at the time it was taken, 
®&% that pltf was not estopped by the 
bill of sale from recovering im the 
action :—-d/eld: the direction was 
right.—HANNAY ov FRASER (1905), 37 
N. Lb. dt. oe. - CAN, 

1200 i. Cutulogue ~~ Ownership of 
goods. ]—-Where by w written agrecment 
a purchaser buys all the furniture ma 
building, & is shown a catalogue of the 
minber of articles in the building, this 
Is & representation which estops the 
vendor & entitles the purchuser to a 
reduction of the price if all the articles 
mentioncd in the catatogue are not 
delivered. Daly v. MARSHALL (18895) 
iN) Zu lt. 2S, , 

k. Conditions of sale —~ Description 
of property.j—M. & B., owners of Village 
lots, Were iu possession of an adjoining 
water lot-in a lake, the title being in 
the Crown & to which, according to the 
practice of the Crown Lands Depart- 
ment, they had a right. of pre-emption. 
On it they erceted a mith on eribwork 
buill on the bottom of the lake. A 
mitye. to Lt. of the village lots & other 
lands was intended to comprise the 
Witter lot & mill whieh were Oluitted 
by mistake of the solr. who prepared 
the instrument. AL & 43, ufterwards 
executed separate instruments in the 
form of a chattel mitge. purporting to 
Intge. chattel property & the mill to 
other persons. M. “& 4, became 
insolvent, assigned for the benefit of 
creditors & the assignee sold at auction 
all their property including the mill 
by sale subject to printed conditions, 
one of which was that as all the 
information relating to title was set 


inventory, the vendor would not war- 
rant the correctness of the same & 
that no other claims existed “ but the 
purchaser must take subject to all 
cluins thereon, & whether herein 
Inentioned or not, & subject to all 
exemptions mplaw.”? These conditions 
were signed by the purchasers, to whom 
the assignee executed wo conuveyanee. 
Before the sale the assiznee had 
procured the two last above mentioned 
miles. executed by M. & B. to be paid. 
off by a person who advanced the 
money & he took an assignment to. 
himself after the sale paying the 
umount of the purchase-money. The 
conveyance to the purchasers at the 
sale Poort to be made iv pursuance 
of all powers coutained in these mtges. 
Li., rutgee. of the village lots, brought 
action to have his mtge. rectifled so as 
to include the water lot & mill property 
omitted by mistake. The purchasers 
al the auction sale set up the defence of 
purchase for valuable consideration 
without notice :>—Held: the  pur- 
chasers at the sale could not set up 
want of notice in themselves & their 
immediate grantors without showing 
that the original mtgees., in whose shocs 
they stood, were also purchasers for 
valuable consideration without notice ; 
& by the condition of sale which they 
signed the purchasers incapacitated 
themsclves from setting up this defence. 
—UTTERSON LUMBER Co. v. RENNIE 
(1892), 21S. C. RR. 218.—CAN. 


1. Contract of sale ~~ Objection to 
title.J—In ejectment pltf. claimed 
through a decd from M. to J.3; ) deft. 
claimed through a purchase at sheritf's 
sila under cxecution against M. Aftor 
the sheriff’s sale J. centered into an 


such sale, by which DD. covenanted to 
convey the land to J. on payment of 
$743 within five weeks ; the agrcement 
to be void on non-payment. The 
money was not paid. DD. conveyed to 
M., with whom J. msade an agreement, 
that on his paying M. $1,200 within 
a year M. would convey to him; that 
J. nuight sell within the year, & should 
have all he could get ubove $1,200 ; 
& that M. should have possession, which 
J. uccordingly gave to him. After 
this J. conveyed to pltf.:-—flela : 
neither agreement estopped pitf. from 
objecting to the title derived under the 
sheriY’s sale or from setting up his 
leyzal title. — MORRISON tT. STEER (13871), 
32 ULC. lt. 182.-—-CAN. 

m. ~———- filed statcment.j--A  par- 
Nishee-sumnions Was served on the 
garnishee on Mar. 18, 1909. On 
Apr. 6, 1909, the garnishee filud a state- 
ment showing that she was indebted 
to deft. in the sum of $2,652 for pur- 
chase money of land, under an agree- 
mcnt made on Oct. 28, 108, but that 
by an agreement made on Apr. o, 
1909, after service of the parnisheo- 
sumMmONS, no instalments would be 
due until Nov. 1, 1909, when $150 
& interest would be duc & payable. 
Pitf., garnishing creditor, apparently 
accepted that statement, & after 
Nov. 1, 1909, moved for an order that 
the garnishee pay $150 into ct, i-— 
Hell: the garnishee was estopped 
from setting up another state of facts 
from that disclosed by ber filed slate- 
ment, & plif. was entitled to Judgment 
against the garnishee for $150 & 
interest.—BmaAUCHAMLP Vv. MESSER 
(1910), 13 W. L. 1k. 404; 3 Sask. L. R. 
59.—CAN, 
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chaser agreed to sell it to a co. for £350,000. It 
appeared that the estate contained less than 
1,100 acres. One of the articles of the contract 
provided that the estate as to the extent of acreage 
should be taken to be conclusively shown by cer- 
tain deeds :—Held: this was merely a convey- 
ancing condition as to identity, &, coupled with 
the representation as to the acreage, it did not 
estop the co. from rescinding on the ground of 
deficiency in acreage.—ABERAMAN JRONWORKS v. 
WICKENS (1868), 4 Ch. App. 101; 20 L. I. 89; 
17 W. R. 211, L. ©. 
Annotations :—Refid. Fleming v. Loe, [1901] 2 Ch. 
Mentd. Fonwick v. Bulman (1869), L. R. 9 Eq. 165; 
Goodford v. Stonchouse & Nailsworth Ry. (1869), 38 


L. J. Ch. 307; Torrance v. Bolton (1872), Tu. R. 14 Eg. 
124; Mycock v. Beatson (1879), 13 Ch. D. 381. 


Conveyance.|—See Vart V., ante. 

1204. Declaration—As to value of goods-- 
Declaration not part of contract.|—PItf. delivered 
to defts., a railway co., some horses to be carried 
on their railway, & at their request signed a declara- 
tion that the value of the horses did not exceed 
£10 per horse, & that, in consideration of the rate 
charged for their conveyance, he thereby agreed 
that the same were to be carried entirely at. the 
owner's risk. In the course of the journey the 
horses were injured in consequence of the defective 
state of the truck in which they were carried. In 
an action against the railway co., they paid £25 
into ct. The horses were in fact worth more than 
£10 each; &, if taken at their real value, £10 was 
the measure of pltf.’s damage ; if at £10 each, £25 
covered pltf.’s claim :--/feld: the declaration of 
the value of the horses was no part of the contract, 
but a statement which formed the basis of the 
intended contract, & by which it was to be regu- 
lated & governed, &, therefore, 11 was not coim- 
petent to pltf. to deny the truth of the statement, 
& prove that the real value of the horses exceeded 
£10 cach.—M’CANCE ». LONDON & Norry 
WESTERN Ry. Co. (1864), 3 H. & C. 34835 4 New 
Rep. 467; 34 T. J. Ex. 80; 11 L. T. 4263; 29 
J. P. 148; 10 Jur. N.S. 10583; 12 W. RR. 1086 ; 
159 K. R. 563, Ex. Ch. 

Annotation :—Refd. Lebeau v. General Steam Navigation 

Co, (1872), L. R. 8 C.D. 88. 

1205. By party to marriage.]—The declara- 
tion by a party to the marriage, lie being a Pro- 
testant, that he was a Roman Catholic, would not 
operate as an cstoppel against him. (LORD WENS- 
LEYDALK, C.).— YELVERTON ¢. LONGWORTH (1864), 
4 Macq. 7453 11 L. 'f. 1185; 10 Jur. N.S. 1209; 
13 W. it. 285, H. IL. 
annotations :—Refd. R. ve. Vanning (1866), 10 Cox, C. C. 

411. Mentd. liill » Hibbit (1870), 25 L. 7.183; Dysart 


Tcerage Case (1881), 6 App. Cas. 489; Cooper vr. Cooper 
(1888), 13 App. Cas. 8&8. 


Deed.|—- Sce Part V., anle. 

1206. Delivery order-—Property in goods.|--- 
Defts. sold to C. 350 barrels of flour, being part of 
a larger number lying in their warchouse. The 
barrels sold were not, however, specifically ascer- 
tained or sect apart. C. obtained from pltfs. an 
advance upon the flour so purchased, & gave them 


HOA. 








120514. Deelaration—DBy partyto mar- 
riuge.J—Semble: a declaration made 
by partics, in order to the celebration 


policy.}—A policy of fire insurance con- Oo. 
tained a condition that it the insured 
were not the sole & unconditional owner 
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a delivery order for the same, which pltfs. pre- 
sented, & lodged at deft.’s warehouse, where, upon 
inquiry by pltf.’s clerk, at the time of the lodgment 
of the order, whether “ it was all in order”’ 5 the 
answer given by a clerk of deft.’s was, “ Yes.”’ 
In an action of trover:—Held: under these 
circumstances, although no property passed to C., 
or to pltfs., defts. were, nevertheless, estopped 
from disputing that it had.—-WooDLEY v. COVEN- 
TRY (1863), 2 H. & C. 164; 2 New Rep. 35; 32 
T.. J. Ex. 185; 8L. T. 249; 9 Jur. N.S. 548; 11 
W. RR. 599; 159 BE. RR. 68. 
Annotations :-—Expld. & Apld. 

Lk. 5d Q. 2B. 660. 

1 Ch. 833. 

1207. - ---—,]—Defts. sold to B. & Co. 100 
tons of zine, unappropriated, upon certain terms 
of payment, giving them at the time of the con- 
tract. four several documents to the following 
effect: ‘' We hereby undertake to deliver to your 
order indorsed hereon, 25 tons merchantable shect 
zine off your contract of this date.’ Upon the 
faith of these documents pltfs. bought of B. & Co. 
& paid for, fifty tons of the zinc mentioned in the 
contract. B. & Co. having failed, & the contract 
price being unpaid, defts. refused to deliver the 
wince :-- Held: the giving of these delivery orders 
or ‘undertakings ” did not estop defts. from 
setting up, aS against the vendecs of B. & Co. 
their right, as unpaid vendors, to withhold de- 
livery.— FARMELOE v. BAIN (1876), 1 C. PL OD. 
445; 451. 5.Q. B. 264; 34 L. 7. 824. 

1208. -- - — .)--GILLMAN, SPENCER & Co. 
v. CARBUTT & Co., No. 1046, ante. 

———.|—See, further, SALE OF Goobs. 

1209. Delivery ticket.|;— A delivery ticket 
issued by defts., a railway co., in respect of goods 
they had undertaken to carry, contained the name 
of J. described therein as a porter. The ticket 
was signed by “CC. & UL, agents.” The goods 
were stolen by T. whilst under the care of C. & E., 
with whom defts. had entered into a sub-contract 
for the carriage of the goods. In an action against 
defts. for the loss of the goods :-—Qu.: whether 
the ticket estopped defts. from denying that ‘I’. 
was their servant. Semble: it} would not.— 
Macuu v. LONDON & SoutrH-WESTERN Ry. Co. 
(1848), 2 Iaxch. 4155; 5 Ry. & Can. Cas. 302; 17 
LJ. x. 2715 1) T. 0. S. 2263 12 5.12. 7414; 
12 Jur. 501; 154 Kh. R. 554. 

Annotations :—Mentd. Keodie vr. N. W. Ry., Hobbit «. Same 
(1849), 13 Jur. 659; Bristol & Exeter Ry. ov. Collins 
(1858), 7 H. L. Cas, 194; Way v. G. EK. Ry. (1876), 35 
L. VT. 253; Doolan ¢. Mid. Ry. (1877), 2 App. Cus. 792; 
Stephens vw. L. & S. W. Ry. (1886), 18 Q. B. WD. 121; 
Western Hlectrie Co. v. G. i. Ry. (914), 30 T. LL. aR. 496. 
1210. Deposition—By creditor in bankruptcy 

proceedings.|—-Where a creditor, holding bills of 

exchange, proves their amount as his debt, with 

a statement that he holds the bills as security, & 

any of the bills are subsequently paid by the other 

parties to them, the amounts so paid must be 
deducted from the proof & the dividends; or if 
the dividends have been paid upon the whole of 


Naights 7. Wiffen (1870), 
Refd. Dixon v. Kennaway, [1900] 











: Of liability of land to 
execution.} —Deft. husband who in a 
written stutement to pltf. stated that 


of a marriage, & to the person who was 
to celebrato it, & by which he was 
induced to celebrate it, that they were 
eet ela to contract a valid marriage, 
would, on an indictment for bigamy 
against the party making such a 
representation, conclude that person 
from denying the truth of the repre- 
sentation so made, in order thereby 
to invalidate the marriago.—R. v. 


BURKE en. 6 I. L. HR. 549; 3 
Craw. & D. 96.—IR. 
n.-——— As to other insurance 


of tho property, the policy should be 
void. At tho time tho policy was 
issued there was a mtgv. on the pro- 
perty for a small amount, the existence 
of which was not disclosed to tho 
insurance of oo. by pltf., who insured 
as owner :——/feld : pitf. was not under 
the circumstances arising at the trial, 
estopped by his admission in the 
declaration from claiming that thore 
was no other insurance.—TEMPLE v. 
WESTERN ASSURANCE Co. (1901), 21 
Cc. L. fT. 427; 318. C. R. 373.—CAN. 


certain land was liable to execution, 
is estopped from subsequontly claiming 
samo to be exempt as a hoimestead.— 
COPVILLE & Co. v. HAYGARTH (1909), 
10 W. L. R. 35.—CAN. 


p. ——— ds to ownership of goods. 

—Pitf.’s husband applied to deft. bank 
for a loan & submitted a statement 
of his affairs which included cattle & 
horses really belonging to his wife. 
His wife, the husband & bank inanager 
being present, also signed the state- 
nent, which included a memorandune 


vO 


o24 
3.—By representation: Sub-sect. 2, B. (e).] 


the proof without such deduction, the assignees 

are not thereby concluded ; for the Lord Chan- 

eclor will order them to be refunded. 

It makes no difference whether the bills have 
been deposited without indorsement, or have been 
indorsed by the bkpt. to the creditor.--Re MouL- 
son, Ke p. BURN (1814), 2 Rose, 55, L. C. 
Annotations :- -Refd. Re Peirson & Sammon, xp. Sanunon 

(1832), Lb Deac. & Ch. 564; de Bentley, Air p. Brunskill 

(1835), 4 Deac. & Ch. 442; Re Beaumont & Holt, A yp. 

Carr (1837), 2 Deac. 273; Re Morris, James v. London & 

County Banking Co., [1899] 1 Ch. 485. 

1211. Invoice.|.—PHf. bought a quantity of 
hemp by auction at the rooms of defts., who were 
brokers in Liverpool. Defts. delivered an invoice 
in their own name as sellers. On payment being 
made by pltf., defts. gave him an order on C. & D. 
for the goods, which on presentation was refused, 
& pltf. could not obtain delivery of the goods : 
Jleld: defts. were bound by the representation in 
the invoice, & could not) offer evidence to show 
that they sold as agents for (. & D.- JONES %. 
TATTLEDALE (1837), G Ad. & El. 486; 1 Nev. & 
P. K. 2B. 6773 Will. Wolk. & Dav. 240; 61.5. K. 3B. 

; 112 BK. R. 186, 

Annotations :--—Expld. & Distd. Holding +. Elliott (1860), 4 
H. & N. 117. Apld. Royal Exchange Asscee. ro Moore 
(1863), 2 New Rep. 63. Refd. Higgins v. Senior (1841), 
RM. & W. 83435) Fleet ve. Murton (1871), L. Rh. 7 Q. B. 
126: Corless v. Sparling (1873), 2b W. R876) Southwell 
ve. Bowditeh (1876), 45 L. J. Q. B. 630. Mentd. Johaston 
wv. Usborne (L840), LL Ad. & El. O49, 

4212, ---~—.!-—The fact of a tradesman deliver- 
ing an invoice or account in which goods are 
described as bought from him, does not operate 
as an estoppel, so as to prevent his showing that 
he was not in truth the seller, Therefore, where 
in an action for not delivering the agreed quantity 
of ale purchased by pltfs.. & for improperly 
packing it, the proof on the part of pltfs. consisted 
of an invoice of the sale, made out by deft., & 
delivered to pltfs. with a printed heading, ‘* Bought. 
of J.,” deft., & payment of the amount charged 
was shown to have been subsequently made to 
deft. : -//leld: deft. was not estopped from proving 
that the ale was bought. by pltfs. from a third 
person.— HoLpinG ve. Ietniorr (1860), 5 IL. & N. 
117; 29 1. J. Mx. 184; 1 LT. 881; 8 W. RR. 
192; 157 BK. R. 1128. 

1213. Licence--To assign---Licencor described 
as reversioner.|—(1) In 1881, before the coming 
info operation of the Conveyancing Act, Iss, 
s. 41, leaschold premises were mortgaged by way 
of sub-demise to N. for the residue of a newly 
created term. of sixty vears, less the last three 
days thereof. In 1892 the mtgor. purported to 
underlet the premises to G. & Co. for 21 years at 
arent of £140, & the deed contained a covenant 























| 
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not to sublet without the consent of the landlord. 
In 1895 N. foreclosed the mtgor. but did not get. 
in the last three days of the term, & thenceforward 
G. & Co. paid the rent to N. until his death in 
1899. Subsequently G. & Co. sublet the premises 
under a licence given by N.’s exors., who therein 
described themselves as being the reversioners on 
the underlease of 1892. Pltf., who claimed through 
N.’s exors., brought an action against G. & Co. & 
their sub-lessee to recover possession of the pre- 
mises upon the footing that the underlease was not 
binding upon him :—/leld: he was estopped as 
against both defts. from denying that he was the 
reversioner on the underlease. 

(2) We propose now to deal with the question 
whether estoppel will enable defts. successfully to 
defend this action. If the conduct of | pltf. 
enables defts. to do so, we do not trouble ourselves 
about the exact form of the pleadings (per CuR.).— 
Keiru ov. GANCIA (R.) & Co., Lirp., [1904] 1 Ch. 
774; 731. 0. Ch. 411; 90 4. T. 895; 52 W. TR. 
530; 20 'T. L. 2. 3303 48 Sol. Jo. 3829, C. A. 

1214. Negotiable instrument—-Status—-‘‘ Widow.”’| 
~-In an action on aw promissory note, to which 
deft. pleaded her coverture only, the note was 
signed by deft. ‘‘ widow ” :+—Held: such repre- 
sentation did not bind her by way of estoppel.--— 
CANNAM @ FARMER (1849), 3 Exch. 698; 154 
BK. RR. 1026. 

Annotations ¢ -- Reid. White vr. Greenish (1861). 11 OC. B. NLS. 
209; Wright v. Leonard (1861), 11. Bo. N.S. 258. 
Compare Nos. 1150, 1151, ante; BILLS or Ex- 

CHANGE, Vol. VI., pp. 95, 96, Nos. 676-679. 

1215. Return --Under 1 & 2 Geo. 4, c. 87, of 
corn *‘ sold & delivered.’’|- (1) If A. sells corn to 
L., who buys on speculation, & the corn is landed 
at the warehouse of (., the granary-keeper of B., 
who is told that he is to hold it on the account of 
A., A. has a sufficient property in it to enable him 
to maintain trover against C. 

(2) A return made by A., in such case, under 
above Act of such corn as sold & delivered to Bb., 
is not conclusive evidence against A. of an absolute 
unconditional sale & delivery so as to bar him of 
his right to recover it out of the hands of C.-— 
WooDLEY v. BROWN (1821), 1 C. & P. 593, N. BP. ; 
subsequent proceedings (1825), 2 Bing. 527. 

1216. Writ of capias ad satisfaciendum --Amount 
for which execution leviable.|—DP]tf., having, at 
the trial of this cause, obtained a certificate for 
speedy exccution “ for the sum recovered by the 
verdict,” taxed the costs, signed judgment, & took 
out a ea. sa. on the proper day but indorsed the 
ca, sa. for the former sum only. Deft., on being 
taken in execution for the former sum, paid the 
debt, & was discharged out of custody afterwards, 
& when the ordinary time for execution liad 





certifying that the livestock shown 
in the statement belonged to her 
husband. The bank made the loan & 
later mnade further advanees to the 
husband. On the occasion of a later 
advance the bank required & obtained 
from the busband a chattel mtge. to 
sCCUTG his whole indebtedness at the 
time, which mte. included the cattle 
& horses above mientioned :- eld: 
the wife was estopped from setting up 
her title to the goods as against the 
bank which made its advances & took 
its security on the faith of her state- 
ment.—PIPERK t CANADIAN BANK OF 
Cee [1922] 1 W. W. a. 121.— 


12114. Jnrvice.) —DPitf{s. in Melbourne 


sold to defts. in Sydney a quantity of: 


potatoes at a specified price * f.o.b.,” 
Molbourne, to be shipped to Sydney 
per steamer leaving M. Dec. 3, 1898.” 
The potatoes were shipped on the day 


hamed, & on the same day pltfs. posted 
awn invoice for the potatoes, together 
with o letter advising shipment by the 
particular steamer & notifying that 
the bill of lading & a draft. for the 
rice had been sent to pltfs.’ bankers. 
The invoice stated that the potatoes 
were branded T. in circle, whereas 
in fact. they were branded G. in 
diamond, a8 was correctly set forth in 
the bill of lading & the ship’s manifest. 
On arrival at Sydney, defts. finding 
ho potatoes on board branded 'T., con- 
cluded, without consulting the bill of 
lading or the manifest, that the pota- 
toes had not been shipped, & some 
days afterwards, when they knew the 
true facts, they refused to tuke the 
potatoes :—Held : the negligent repre- 
sentation in the invoice as to the brand, 
did not estop pltfs. from alleging that 
they had delivered the potatoes in 
accordance with the contract.— GLASss- 


FORD, COOK & Co. v. Moornnm & Co, 
(L899), 25 V. L. 1. 430. -AUS. 

q. Negotiable — instrument — Payee 
nat real vendor—IVhether real vendor 
may be proved,|-—K., having previously 
bought a threshing outtit from pltfs., 
upon Which he still owed them a large 
amount, made a sale of it to deft. As 
a matter of convenicnes this sale wus 
earried out by deft. signing an ordcr 
for the purchase & making a note for 
the price in favour of pltfs. Deft. 
resisted payment of the note on the 
ground that the consideration for it 
had wholly or partly failed, & that he 
had not got all the goods ordered or an 
engine of the quality ordered, & con- 
tended that the documents relied on 
were conclusive evidence that the sale 
had been made by pltfs. & that they 
were estopped from denying it :—- 
Held: plitfs. were not estopped from 
showing that it wus K. who had made 


Parr VI.- Estorrin mw Pats. 


arrived, pltf. took out another ca. sa. for the costs. 
Deft. having been taken in execution on this 
second writ :—Held: he was entitled to be dis- 
charged, as it appeared on the face of the writs 
that he had been before taken in execution for the 
same sum. 

Semble: the certificate ‘ for the sum recovered 
by the verdict ” entitled pltf. 10 speedy exccution 
for the costs also ; but if not, or if speedy execu- 
tion is granted for part only of the sum recovered, 
a pltf. ought to state specially these facts in the 
first writ, or he will be debarred from taking out 
a second writ upon the same judgment. —SMITH 
v. DICKENSON (1843), 1 Dow. & L. 155; 12 
lL. J. Q. B. 314; 11. T. O. S. 260, 261; 7 Jur. 
560 ; subsequent proceedings (1844), 5 Q. B. 602. 

Policy of insurance -—Admission of seaworthi- 
ness.] -—See INSURANCE. 

-—-— Statement of value.|—See INSURANCR. 

~-—- Acknowledgment of receipt of premium. | 
— See INSURANCE. 

1217. Proposal of agreement —Of “ the board.’’| 
Pitf. was manaver of, & held shares om which calls 
were payable in the co., of which defts. were four 
directors; the board was to consist of seven 
directors, three to be a@ quorum ; previous terms 
had been proposed between pltf. & defts., & not 
agreed to, but at a meeting held Aug. 28, 1856, at 
which defts. were present a resolution was passed 
& sent to pltf. that the board being most desirous 
to come to an amicable termination of the 
misunderstanding which appeared to prevail, 
were willing to accept pitf.’s resignation, & to pay 
him the proportion of salary due & applicable to 
the time of his services, or say, in round numbers, 
£150, & at the same time the members of the board 
would jointly relieve him of his shares, & guarantee 
him against any calls thereon, requiring an answer 
by Sept. 4, which was the then next board day, 
or the directors would not be bound by the terms 
offered. Pltf. on Sept. 2, replied : ‘ 1 do not wish 
to make any further difficulty, but 10 come to an 
amicable arrangement. I accept your offer. though 
T cannot with any sincerity say I think it liberal, 
or indeed a fair compensation. It may be 
arranged as speedily as you can wish ; in fact, | 
accept the offer as one to be carried out ; & then, 
on recetving the guarantee as to the shares, in 
Which I presume your chairman, Mr. (., concurs, 
Ladvise that the sum fixed is paid into my account, 
ete. 3; my resignation shall be at once forwarded.” 
At a meeting held by the co. on Sept. 4, all defts., 
except B., were present, when pltf.’s last letter 
was read, & a resolution was passed & sent to 
pltf., that having heard his letter read, they 
accepted his resignation, & required the secretary 
to get the guarantee prepared by the solr., & to 
take other steps to carry out the negotiation. On 
Oct. 3, pltf. was informed by the secretary that 


the sale &, as the evidence established 
this, deft. had no remedy against 
pltfs. for any defects in the threshing 


B. to raise money with it: 
Is. present his acceptance to you at. 
four months after date for £30 sterling, 
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the consideration of his agreement was adjourned 
till the following day, & at an extraordinary 
board meeting on Oct. 23, at which defts. were 
present, it was resolved pltf.’s resignation be 
accepted, & the terms of arrangement referred to 
the solr. of the co. :-—eld : (1) there was a binding 
agreement made, & pltf. having been. afterwards 
compelled to pay calls, he was entitled to be 
reimbursed in this action against defts. for their 
not giving the guarantee according to the con- 
tract 3 (2) although it was not shown affirmatively 
that all the members of “ the board’? concurred, 
yet, if they were not) bound by three, being a 
quorum, defts. held out that it was an agreement 
of ‘‘ the board ”’ & they were, therefore, estopped 
from saying that only four were parties to the 
agreement. -BARKER v. ALLAN (1859), 5 HE. & N. 
6L; 29 T. J. Ex. 100; 11. T. 167; 6 Jur. N.S. 
2335 8W.R. 1273 157 KB. R. 1101. 
1218. -— ~ Representations as to value.; --- 
Where the vendor of a reversionary interest repre- 
sented its value in the proposals for the sale of it, 
& the purchaser adopted that representation, the 
vendor was afterwards prechided from saying 
that it was sold at an undervalue.—PERFECYT v. 
LANE (1861), 3 De G. F. & J. 369; 31 EL. J. Ch. 
480; 67. TP.83 8 Jur. N.S. 54175 10 W. RR. 197 
45 WW. R921, 1. JT. 
-tnvotation :—Mentd. Lord v. Jeffkins (1865), 35 Beay. 7. 
1219. Rate book—-Estimated rental.) On the 
hearing of an appeal to quarter sessions against a 
poor rate in which the assessment committee con- 
tended that they were entitled to give evidence 
that the gross estimated rental inserted in the rate 
book was too low, they stated as facts which they 
could prove that in the years 1900 & 1906 > by 
agreement between the applt. co. & the assessment 
committee the net ratable value was fixed at a 
certain figure, to which 50 per cent. was added, 
the sum so arrived at to be deemed the gross 
estimated rental & inserted as such in the rate 
book. The recorder at quarter sessions held 
that the assessment committee were not entitled 
to call evidence to show that the gross estimated 
rental was too low, &, that the above allegations 
of fact, if proved, would not. ammount to an estoppel 
upon the co. from relying upon that decision. A 
div. et. held that his decision was right upon both 
points :—//eld: (1) as a general principle of law, 
the assessment committee were bound by the 
amount of the gross estimated rental appearing 
in the rate book, & were not entitled to call evi- 
dence before quarter sessions to show that the 
gross estimated rental had been fixed too low; 
(2) the alleged facts, if proved, would be evidence 
of an estoppel against applt. co. & the case must 
go back to quarter sessions to hear evidence of the 
alleged facts.- HENDON PAPER Works Co. v. 
SUNDERLAND ASSESSMENT COMMITTEE, [1915] 1 


not been literally fulfilled or that there 
had not been due negotiation.—Warr 
v. NATIONAL BANK OF SCOTLAND (1839), 
1 Dunl. (Ct. of Sess.) 827; IL uc. 


* Should 


vutfit & must pay the amount of the 
oe THRESHING MACHINE Co. 
3 ERMIGER (1907), 17 Man. L. RR. 
2—CAN, ee ee 


-———.]— The drawer & indorser 
of w bill having written a letter asking 
Iudulgonce & promising to settle it, 
not entitled to plead, that when he 
wrote this letter, he was iguorant of the 
legal effect, of non-notification of dis- 
honour, so as to enable him to found 
on alleged non-notification as a defence 
against paymont.—-TURNBULL v. HIL 
(1831), 9 Sh. (Ct. of Sess.) 456.—SCOT. 


5. .]—A. addressed the fol- 
lowing letter to a bank agent & gave 
it to B. for the purpose of enabling 





lL shall indorse the same on presenta- 
tion’; <A. lived at some distance & 
granted the letter merely because a 
bill-stamp could not at the time 
bo got, for drawing a bill upon; Lb. 
took the Ietter & his own acceptance, 
dated on the following day, for £30, 
at four months to the bank, who 
discounted the acceptance; the bank 
did not cause the acceptance to be 
presented to A. for indorsation nor 
did they take any protest when it was 
dishonoured, but they sent notice to 
A. within fourteen days thereafter :— 
Held: according to the bond fide 
import of the letter, A. was bound to 
pay & could not effectually plead, 
either that the terms of his letter had 


Coll. 900.—SCOT. 


t. .J— Semble > a person who 
draws a bill for his own accommoda- 
tion is not entitled to plead against an 
onerous indorsee that the bill was 
not duly presonted to the acceptor 
for paymont.—SHEPHERD v. REDDIIe 
(1870), 8 Macph. (Ct. of Sess.) 619; 
42 Sc. Jur. 316.—SCOT. 


a. Hid Sepa for insurance — Negli- 
gence.}—Whero a man capable of 
reading & writing chooses to sign a 
proposal for insurance the answers in 
which are expressed to be the basis 
of the contract, without reading it, 
& one of the answers which he thus 
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Sect, 3.— By representation: Sub-sect. 2, iB. (e).| 


K. B. 763; 84 1. J. K. 2. 476; 112 1. T. 146; 
vas) J. i, 1138 3 13 lL. a. i, 97, C. A, 
Annotations :---.4s do (1) Consd. Redheugh Colliery v. Gates- 
head Assmt. Com., (1924) 1 K. 2B. 369, 
Collicry (1924), 883 
1s to (2) Refd. Boyer (Leeds) v. Hunslet 
720. 
Davis v. Pontypridd Union Assmt. Com., Rhondda Over- 
seers & Tthondda U. C. (1916), 85 L. J. K. B. 1545. 


Union Assint. Com. @. 
J. bP. Jo. 780. 


Assnit. Com., 


Redheugh 


[1917] 1 K. B. 





euuses to be represented to the co. as 
his auswers is wutrue in fact, there is 
no valid contract, & the policy issued 
in pursuance of that proposal is void ; 
& that is so even where the person who 
fills up the proposal forin is the agent 
of the insurer, for the proposer by 
signing the proposal adopts & makes 
his own all the inaterial statements 
contained theroin, & if he signs it 
without taking the trouble to read it 
he is estopped by his negligence from 
setting up that he did not know what 
it contained. — ROKKYER wv. AUS- 
TRALIAN ALLIANCE ASSURANCE CoO. 
(1908), 28 N. AZ. LL. Lt. 305.—-N.Z, 


1220 i. Registry of ship.j—Teld : it 
was incompetent on the part of the 
person, who, from the certificate of 
registry, appeared to be the owner of 
a ship, to adduce evidence to the 
effect of contradicting the certificate 
by proving that he was not the real 











owher.-—Morvron ov. BLACK (1843), 
5 Dunl. (Ct. of Sess.) 41d. COT. 
b. Returnu.j- - A sheriff having 


mace return to nv writ of attachment 
that he had seized certain property 
under pltf.’s attachment, & held it 
subject to that attachment till the 
debt. & costs were paid, is estopped, 
While that return stands, from returning 
nulla bona to the execution issued on 
pitf.’s judgment.—-HveRirr aw LYNbDS 
(1880), 20 N.S. RR. O81. — CAN, 

Cc. -}— In ans action apainat 
aw sheriff? for a false return, in which 
aw verdict was given against him for 
the value of the goods: —J/eld: the 
sherilY was not estopped by his retaun 
from showing that the goods were not 
the property of plif., but were the 
property of C., the absconding debtor. 
— ROBINSON tv. SHERREFF (1885), 25 
N. Lb. RR. 68.—CAN. 

d. --- .jJ—A sheriff's return to an 
execution is only an estoppel in the 
particular action in whieh the execution 


issued. -MILLER vw WELDON (1871), 
2 Hun. 188.—CAN, 
e. cleceptance of patent — True 


enership. J-—-Pus. claimed tithe through 
B. to Jand which the City claimed to 
have been owned by RK. & by him 
dedicated as a street. Previous to any 
patents B. had owned south of a creek 
& Lo north of it. By the Dominion 
survey oa ostraight line was run. dis- 
regarding the sinuosities of tho creek, 
& both parties aceepted — patents 
according to this survey. Previous 
fo the patents B. owned the land in 
question, Under the patents 2. owned 
it. 3s patent was issued in Mar. 
Vs8i5, KOs in May, 1878. B. sold to 
pitf. in 1871 & got. some papers whieh 
were afterwards given up & ao new 
deed executed in May, 1872. Tho 
deseription in this deed by mistake 
only covered a portion of the land, 
In 1873 or 1874-1. gave pltf. a memo- 
randum showing what. land should 
have been conveyed, & on Novy. 6. 
T8777, executed a proper conveyance. 
On the other hand dt., assulning to 
own the land in question prior to his 
patent, in Aug. L874, registered a 
Plan inchiding this property upon 
Which jit appeared as a street. Wl. 
shortly after obtaining his patent & 
in July, 1878, conveyed the land to 
Ko r~lelds 2B. & pltf. as his ABsBIZNeCE 
were not estopped by the patents from 
setting up the true ownership.— 
WRIGHT t. WINNIPEG City (1886). 3 
Man, I. KR, 349.-- CAN, , 








ESTOPPEL. 


Refd. Gateshead 


Gencrally, Mentd. 


f. Acknowledgment — Duress. }-—Pitt., 
in 1901, gave deft. a quit-claim deed 
of the land in question as security 
for a debt. Deft. afterwards paid the 
money required to procure title to the 
land from the railway co., but up to 
about May, 1903, he recognised the 
right of pltf. to redeem the land on pay- 
ment of what was then against 1, 
Viz. about $900. Shortly afterwards, 
deft. dreve out to pltf.'s farm & told 
him that if he wauted the farm he 
would now have to pay $2,000 for it. 
In the following Nov. plftf. went to 
deft.’s office & reeeived from him a 
lettor written by deft... addressed to 
prs wife, offering to sell the farm to 
1er upon certain conditions, for $2,000, 
& deft. at the same time induced pltf. 
to sigu uo letter agreeing to leave the 
place & all his improvements if the 
option to purchase was not exercised 
before Nov. 1, 1904. When this last 
letter wus signed, pitf. was told by 
deft. that he nrust sign it or leave the 
pes Pitf. was then, to the know- 
edge of deft., in distressed cireum- 
stances financially :—J/leld : this trans- 
action was, on its face, most unfair & 
extortionate ; &, having been obtained 
by duress, the acknowledgment could 
not be allowed to stand in the way of 
pitf.’s rights to redeem, which, up 
to that time, had clearly not) been 
extinguished.---WINTHROP 7 ROBERTS 
(1907), 6 W. LL. RR. 4763 17 Man. L. It. 
220. -CAN. 

g. ——- Mistake.}—An acknowledg- 
ment of the title of another made 
by a person already in possession of 


land, & who haus not been let into 
possession by that other, does not 


estop him from afterwards disputing 
that title where the acknowledginent 
had been made under a mistake, even 
though it may have amounted to an 
attornment to the other as temtnnt.-- - 
Prearacs w BouLTON, BOULTON wv. RR. 
(1902), 21 N. 4 L. I. 464. —N.Z. 

h. Ansirer to interrogatorics.} — 
Detts.? ship had been suiline as a 
British ship for years & had been de 
facto registered as such. Defts. had 
omitted to register an alteration in 
their ship, & had, in answer to interro- 
gatories, admitted that the ship was a 
British ship :--/leld: defts. were 
estopped from donying that the ship 
was a British ship, & it would be against 
publie policy to allow them to do so.-— 
PONTING &. Aupparr, PARKER & Co., 
Lrp. (1897), 22 V. L. RR. 644.—AUS. 

k. Ageney—Vuariation in terms of 
contract.]--In  & Imemorandum  sub- 
mitted by defts., but not signed by 
thein, they offered to give pltf. eo. the 
sole agency for the sate of a logal work 
for ive years from the publication of 
Vol. J., which was in Nov. 1907, or 
for one year after publication of the 
last volume of tho set, which ever 
should be the longest period. Pitt. 
co. wrote in reply to this, stipulating, 
among other things, for the sole 
agency “ for five years from the date 
of publication.’”? Defts. cabled their 
acceptance of pltf. co.’s nodificd termes, 
& wrote pitf. co. a letter confirming 
the cable message, but) adding, ‘* The 
terms between us are now as scl out 
overluaf 7? 1-—Held: pltf. co. was 
estopped by its conduct from denying 
that. the variations, if any, mentioncd 
in the ** overleaf” became a part of 
the contract & from denying that it 
accepted any variation therein ex- 
pressed. -—CANADA LAW Book Co, v, 





1220. Registry of ship.]-—Applt., a native of the 
Ionian Islands, purchased an American ship, «&, 
upon a declaration that he was a British subject, 
obtained from the British Consul at Cuba a pro- 
Visional registry of the ship as British. 
was afterwards seized & condemned for a breach 
of Slave Trade Acts. 
tion taken on appeal to the jurisdiction of the ct. 
below on the ground of the national character of 


The ship 


Upon a preliminary obiec- 





RBurrerworiy & Co. (1913), 23 
W.L. 1. 505; 9 D. Js. NR. 321.--CAN. 

I. Letter not repudiating lia- 
vbility.J—Action by a firm of brokers 
against a barrister to recover $5,538,75, 
in respect. of certain shares bought for 
the latter. The purchases were made 
by one M. in the name of deft., who was 
out of the country at the time, & were 
absolutely unauthorised. When deft. 
returned & discovered the purchases 
he repudiated them to the solr. of 
pitfs. Later on being pressed by pltfs. 
In correspondence to udnit liability, 
he wrote: “It may be that) you are 
right. in thinking that 1 am personally 
responsible & as to this 1 am not 
expressing anu opinion.” Vltfs. claimed 
that this letter amounted to an estop- 
pel or ratification on the part of deft. : 
—Held: although tho letter in ques- 
tiou was disingenuous it did not import. 
liability .—-WIGGLN & WLWeELL vv. 
BROWNING (1912), 238 O. W. kk. 128; 
40. W.N. 155; 7D. Ii I. 274. 
CAN. 


m. Agreement not to distrain.) ~ 
M. received from pltfs. certain articles 
of furniture, under the following writ- 
ten memorandum signed by her: 
** Reecived from: Messrs. FF. & Son the 
following articies of furnitare for which 

am to pay, ete. The furniture to 
remnain the property of Fr. & Son till 
paid for in full, & in the event of non- 

ayment Fk. o& Son can take the 
urniture back.’’  Deft., M.’s landlord, 
before the furniture was delivered, 
signed the following written memo- 
randum: “ Phe bearer M. being about 
to purchase some furniture from FF. & 
Son, & my rent being guaranteed, 1 
hereby agree not to tuke the furniture 
s0 to be provided by I’, & Son, for any 
rent that may become due ’’ :—leld : 
deft. was estopped from distraining 
on the furniture so supplied. WaAL- 
LACK @ FRASER (1877), 21 & CL 3375 
2s. C. Jt. 522.—CAN., 

n. Bonded certificate.J—S., the pro- 
prietor of a bonded store, reecived 
goods from SS. & Co., & guve them the 
usual bonded) certificates. SS. & Co. 
sold a portion of these goods to W., 
who resold to T. & S., at: [.’s request, 
transferred into I.’s name the quantity 
purchased by him; & marked an 
equivalent portion of the certificates 
accordingly. The goods represented 
by these certificates had not been 
sclected or earmarked im any way :— 
Hleld: S. wus bound to deliver to T. 
the goods mentioned in the cor- 
tificates, & was ostopped from denying 
Js right to their possession, though 
8. & Co. had cndeavoured to exercise 
their right of stoppage in transitu & 
had given S&S. notice not to deliver. 














ISAACS &. BKIELLORN (1870), 1 Ve. RR. 
46.—AUS. 
0. Certificate.) --— Pitts. contracted 


to exccute for defts. certain specified 
works, & also all such additional works 
as should be deemed necessary by 
defts.’ principal or resident cngineer. 
The contract deed provided that no 
oxtra works should be made without 
an order in writing, signed by the 
pore cngineers or cehgineer, or 
xy the resident engineer; that such 
extra works should be valued by such 
enginecrs or engineer, having regard 
io the schedules of tices in the 
specification, & thatthe decision of such 
engineers or enginecr should be final 
us (o the value of such extra works ; 


the owner of the ship & cargo :—Held: 
registry, flag, & pass of a ship carried with them 
the presumption that they were truc & correct, & 
the owner was estopped from proving that he was 


a 


that if any extra works should be 
ordered, the contractors should send 
in accounts thereof within one month ; 
& that in default of their doing so, 
dofts. should not be bound to pay for 
them. That defts. should not be 
bound to pay for any works, except 
upon the production of a certificate 
signed by some principal or resident. 
engineer; & that the principal 
cngineers or engineer for the time being 
should be the exelusive judges of tho 
exocution of the works, & of every- 
thing connected with the contract ; 
& that the certificates under their or 
his hands or hand should be binding 
®& conclusive on both parties. In an 
action for the price of certain extra. 
works :—/Teld : the engineers having 
viveh a certificate for the extra works, 
defts. were precluded from setting up 
as defences to the action that the 
extra works had not been ordered in 
writing & that no accounts had been 
sent in for thom, as required by the 
deed.—CoNnnor & OLLEY v2. BRELKAST 
WATER Comus. (1871), LR. 5 GC. LL. 
55.—IR. 

p. -}--A contractor agreed to 
form a line of road for a corpn. on 
the terms of an agreement which pro- 
vided that the work should be done in 
accordance with plans & specifieations, 
& to the satisfaction of the corpn.’s 
engincer. On the completion of the 
work, tho engineer, in w® memorandums 
to the secretary of the corpn., slated 
that he had passed the contract. The 
work was not done in compliance with 
the conditions : ~Fleld : a certificate 
by the engineer that the work had been 
performed to his satisfaction would 
have been binding on the corpn., & 
that it mado no difference that the 
agreement did not state in words that 
the certificate should be final & con- 
clusive.—KNox oy» Parurant TRoap 
Boanp (189%), 11 ON. 4. LL. Re 496.— 
N.Z. 











q. -----.|— It is no part of a 
building inspeetor’s duty to inquire 
as to the tithe of goods supplied for the 
building ; & where a builder comtracts 
to supply certain goods, & does 1ao6t, 
but procures another person to supply 
them, the ownor of the building is not 
estopped by any certificate under the 
hand of the inspector from suing on the 
breach of — contraet.—Baucnop  v. 
Port CHALMERS Corpn., (L802), 11 
N. AZ. dL. RR. 527.—-N.Z, 

Peewee) UN contract provided 
that the contractor should be linble 
1 certain sums as liquidated damages 
if the architect should certify in writing 
that. the works cowd reasonably have 
been completed within the stipulated 
time & that such damages might be 
deducted by the cmployer from any 
moneys due to the contractor, subject, 
however, to delays arising from * fire, 
gcneral strikes or combinations of 
worktnen, or other causes over which 
the contractor could not in any possi- 
bility have control’? Lhe architect 
gave a tinal certificate to the con- 
tractor that a certain sum was due to 
him, & thereafter gave a certificate 
to the building owner, in terms of the 
contract, that the work could reason- 
ably have been completed by a certain 
date long prior to the date of actual 
completion :—Jleld : the building 
owner was not precluded by the fact 
of tho architect having given a final 
certificate to tho contractor in which 
no regard was had to the claim for 
liquidated damages for delay, from 
raising a claim against him for liqui- 
dated damages for delay.—-HENDRICKS 
& SoORKER © ATKINS (1903), 20 S.C. 
$103 13 C. ‘I. it. 517.-—S. AF. 

8 Consigninent notc— Residence of 


Part VI. —EsrorrrL IN Pais. 


the 





consignee.J)—VPilf. signed a paper re- 
questing defts. to forward certain goods 
received from him at T., to L, ‘ subject 
to their tariff & under the conditions 
stated on the other side.” On the 
other side, headed ‘5 General notices 
& conditions of carriage,’ Lhe co. ** gave 
public notice,” that. in certain cvents 
spoeciticd they would not be responsible. 
Pitf. was at I. when the goods, except 
the missing box sued for, arrived there, 
& remained until some time in the 
month following :—Jleld : he was resi- 
dent there within the condition, & 
having named himself as the consignee 
at that place, he was estopped from 
denying such residence.—LA Ponds 
v. GRAND TRUNK Ry. Co. (1867), 26 
UL. C. RR. 479.--- CAN, 


t. Mictitious contract of hiring -—~ 
Whether real terms barred.|—W)cft. 
agrecd to pay ptf. the sum of $150 as 
wages or compensation for his services 
on a fishing voyage, & afterwards 
jnudneed him to sign articles for the 
purpose of indueing other men to join 
the vessel] as sharesmen :-—7/eld : pltf. 
was not deburred, by the fact of signings 
articles, from showing that that was 
not the real contract made between 
himself & deft... but that it was mnade 
for another & different purpose.— 
SMITH wo FLACGHN (1905), 38 N.S. RR. 
153.--CAN, 

a. Medical certificate — Neeurrence 
of ineapacity.J--Vhe employers of a 
workman paid hitn conipensation for 
injuries under am unrecorded arree- 
ment until Oct. 20, 1908, when they 
refused to make any further payments 
on the ground, disputed by the work- 
man, that the ineapacity had ceased. 





The parties having on Dee. 3, 1908, 
applied for woremit to a medical 


referee, the referee reported that the 
incapacity ceased on Oct. 20, 1908, 
The workman acquiesced in the non- 
paymont of compensation until May 4%, 
1909, at which date be alleged that he 
had again become incapacitated owing 
to the swmo injury. No application 
was ever made by the employers for 
an order to end the compensation. In 
an application to the sherit! by the 
workman against his employers for an 
award to fix the amount of commpensa- 
tion due in respeel of the alleged 


supervening incapacity :—//eld : the 
inedical referce’s certificate did not 


bar the application.—KinG v. UNITED 
COLLIER ES, Jirp., [1VLOJ S.C. 42.-— 
SCOT. 

b. Aemorandum of agreement ~ - 
AMisdeseription of partiy.j--Deltts.  re- 


quested iK., pif... to make inquiries 
for & obtain information about a 
bismuth tmiine, & promised him as 


remuneration for such services a share 
in the property in the event of their 
buving it. Pitf. upon making inquiries 
heard of a bismuth mine which had 
been placed in the hands of C., um 
agent, for sale, & introduced the 
property to delts. A memorandum 
of agreement was then made by kK. & 
C. of the one part & defts. of the other 
part, whereby it was agreed that in 
consideration of K. & C. introducing 
the property defts. would give C., 
£1,000 cush, & to Kk. a one-tenth share 
in the mine & any adjoining property 
they might acquire, in the event of a 
purchase boing effected. In the memo- 
randum K. & ©. were described as 
agents for the vendors. In a suit for 
specific performance brought by kK. :— 
Held: IK. was not estopped from deny- 
ing that the deseription of himself in 
the memorandum as agent for the 
vendors was true, & evidence was 
admissible to show that there was no 
such agency.—KING v. FLATAU (1891), 
12 N. 8s. W. Hq. 167.—AUS, 


CASE (1897), 18 N.S. W. Ieq. 141. 
AUS. 
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not a British subject, & consequently that the 
registry of the ship was void.-—-DIONIssiIs v. R., 
Tut LAuRrA (1865), 3 Moo. P. C. C. N.S. 1815 6 
New Rep. 321; 12 L. T. 685; 2 Mar. L. C. 225 ; 





ce. Nolice of action for compensa- 
tion—Injury aggravated since delivery 
of notice.j—Held: as pltf.’s injuries 
had resulted much more seriously after 
the notice was given than shoe antici- 
pated, she was not precluded by the 
terms of the notiee from claiming & 
reeovering in the action ai larger 
amount. TVESON ©. WINNIPIsG (1906), 
16 Man. Tu. Jt. 352.-—-CAN. 


d. Registry, book.J—Resps. made ap- 
plication at the office of the Comrs, 
of Mines for a licence to search for coal 
areas. Tho application contained a 
good deseription of the property in 
respect of which the licence was 
desired, & wus accompanied by tho 
necessary fee. Subsequently one of the 
appets. received a letter from. tho 
Deputy Comr., stating that he eould 
not find the starting point, & asking 
for additional information. A letter 
was sent in reply, in which the starting 
point was stated incorrectly, & as a 
different point from that mentioned 
in the original application : --/feded : 
appets. were not estopped, & could not 
be bound, by an entry mado in the 
registry book of the office, after the 
reevipt of the letter sent in reply to the 
letter of the Deputy Comr., & they 
could not, as the result of such entry, 
lose the tithe that they had aequired 
by a good application.—-Re BARRING- 
TON (1902), 35 N.S. Tt. 426.--CAN. 


e. Release — Obtained by fraud.|--- 
Tn an action for an aceount of land 
transactions in which pitt. & deft. were 
Jointly interested & for payment of 
the amount due to pltf., deft. set ap 
payinent in full & a release signed by 
pitf. :-—Held -  pltf. was overreached, 
& induced to sign the release & accept 
the payment made to him in ignorance 
of the real state of the nceounts, & in 
ignorance of the fuct that deft. had 
reecived a Jarge sum from aw certain 
souree > deft. was gailty of frandulent 
concealment or non-disclosure, & pltf. 
Was nob estopped, by reason of his 
acceptance of the money & signing 
the release, from requiring deft. ta 
account.—CoRELLT v SMiri (19173), 
23 W. i. HK. S8b; 10 DD. La. 1 382; 
4wW.W. HR. 114. -CAN. 


{. Share certificate] ~ Where shares 
In a linited ce. are purchased from 
a person having no title thereto 
on the faith of a certificate issued by 
the co. that the vendor is the duly 
registered holder thereof, the pur- 
chaser is entlitled us against the co, 
to damages, & also to retain all divi- 
dends paid to hin. before he receives 
notice that the co. refuses to recognise 
his title to the shares.-- DATLY TRLE- 
GRAPH NEWSPAPER Co. v. Comin (1905), 
aos. 1t.N. S. W. 520.—AUS. 


&.-- --.] A co. may, by issuing 
share certificates as Tully paid, be 
estopped from alleging that the shares 
are not puid up in cash, not only as 
against a transferee of shares, but as 
against an original allottce, if the 
circumstances are such that the allottce 
was ontitied to assume that the shares 
had been paid for.—-2e BONANG GOLD 
MLNING Co., Lrp., CHIPpPpENDALE’S 











h. -~J—Where, by statute & 
the bye-laws of a joint-stock co., certain 
of its officers are empowered to sign 
stock certificates, & a certiticate under 
soul is signed by such officers in favour 
of a person who had agreed to change 
his position on receipt of the shares it 
represents & who is declared therein 
to be the holder of such shares, the co. 
is estopped from denying that it was 
issued by its authority oven if one of tho 
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Sect. 8. By representation: Sub-secl, 2, Be (e)3 
sub-seet. b A. a Be.) 
16 EK R.68; sub nom. Rov. Tae Laura, 13 WK. 
369, P.c. as 
Annotation :-— Mentd. Cassanova v. R., The Iicardo Schmidt 
(W866), le RR. TP. CO. 15. 
_  -,). See, generally, SHIPPING. 


SuB-secr. 3.—By Conpucr, 
A. In General. 


1221. General rule.!— Pickard v. Srars, No. 
1032, ante. 


1222, —---.| —FreeMAN vv. Cookr, No. I019, 
ante. 
1223. ---—-.] —1f, whatever a man’s real inten- 


tion may be, he so conducts himself that a reason- 
able man would believe that: he was assenting to 
the terms proposed by the other party, & that 
other party upon that belief enters into the con- 
tract with him, the man thus conducting himself 
would be equally bound as if he had intended to 
agree to the other party's terms (BLACKBURN, J.). 
—Smitu v. IfuGues (1871), I. RR. 6 Q. B. 5973 40 
L. J. Q. B. 22135 251. T. 8293; 19 W. RR. 1059. 

Annotations :-- Reid. Lovell & Christmas 7. Wall (1911), 104 

L. T. 85. Mentd. Pope & Pearson v. Buenos Ayres Now 

Cias Co, (1892), 8 T. LL. R. Tak > KMwing & Lewson 7. Han- 

bury (1900), 16 T. L. RR. 1405 Seott ¢. Coulson, [1903] 1 

Ch. 458: Pocahontas Fucl Co., Incorporated v. Ambaticlos 

(1922), 27 Com. Cas, 148. 

1224, -|—CARR tw LONDON & 
WESTERN Ry. Co., No. 1020, ante. 

1225. As to position of party estopped —In 
penal action.|— In many cases a man may be 
estopped by his own acts from contesting his 
situation, even in a penal action (LORD KENyon) 
——WILLIAMS ¥. PULLEY (1791), Peake, 71 N. VP. 

1226. ——.] -Parties to a sale, though not, 
parties to the contract, may so conduct themselves 
as to be estopped from saying that they were not 
bound to act as if they had been parties to the 
contract. -CROssk v7. GENERAL REVERSIONARY & 
INVESTMENT Co. (18538), 8 De G. M. & G. 698: 2 
ig. Rep. 679; 22 1. P.O. S. 2295 43 1. R. BTA, 
Lot 

1227. As to consent of party estopped.!-— It. is a 
rule of universal law, that if aman, either by words 
or by conduct, has intimated that he consents to 
an act which has been done, & that he will offer 
no opposition to it, although it} could not have 
been Jawfully done without) his consent, & he 
thereby induces others to do that from which they 
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officers signing if} was aeting fraudu- 
Jenthy for his own purposes in doing 
sO.—-- MACKENZLS ot. MONARCHD Litas 
Assocn. Co, (19D), 21 O. We. OR. os ; 


CAFES, LTD. 
WEBNER (1904), 


the full amount of the shares.—MECCA 
(IN 


C.D. Rt. 360,.--S. AF. 


ESToprEl. 


otherwise might) have abstained, he cannot 
question the legality of the act he had so 
sanctioned, to the prejudice of those who have 
given faith to his words, or to the fair inference to 
be drawn from his conduct. In such eases proof 
of positive assent or concurrence is unnecessary 3 
it. is cnough that the party had full notice of what 
was being done, & the position of the other party 
is allered.—CAIRNCROSS v. LORIMER (1860), 5 
lL. T2180; 7 Jur. N.S. 149; 3 Maeq. 827, H... 

Annotations :—Consd. Sarat Chunder_ Dey ¢. Gopal Chundcr 

Lala (1892), 8 T. LL. RR. 732. Mentd. Lang ov Purves 

(1862), 15 Moo. P. GC. C. 389. 

1228. As to character of land.]-—A presumption 
that land has acquired a particular character may 
arise from the acts of parties during a long period, 
so as to estop persons claiming under those parties 
from denying that it has acquired that character.— 
HouMeESs v. SAYER MILWARD (L878), 47 L. J. Ch. 
5223; 38 fT. ssi; 26 W. R. 608, 

1229. Conduct not intended to induce belief.] — 
CORNISH v. ABINGTON, No. 1034, anle. 
1230, Where position of party 
estoppel not altered.J|—DLrewis ov. CLIFTON, 

1101, ante. 

Admissions by conduct.!—Sre, generally, lvi- 
DENCE. 

How far admissible.| —See. generally, TFivi- 
DENCE. 


setting up 
No. 


B, Acceptance of Benefit. 

1231. Under judgment or order.}-~ On motion at 
chambers, to set aside Judgment & execution for 
irregularity, on the alleged ground that the judg- 
ment had been signed pending a summons for time 
fo plead, which summons pltf.s attorney denied 
having received, the judge made an order setting 
aside the judgment & exccution without costs, but 
not embodying any decision as to the irregularity : 
& he added a direction that deft. should bring no 
action. Delt. protested against this addition, but 
served the order upon the sheriff, who thereupon 
gave up the goods :—//eld: deft., having thus far 
availed himself of the order, could not apply to 
the ct. to rescind that part which forbade bringing 
an action..-~PEARCE v. CHAPLIN (1846), 9 Q. B. 
802; 1 New Pract. Cas. 525; 16 7. J. Q. B. AO; 
sL.T. O.8. 1613; 10 Jur. 9663; 115 Is. R. 1483. 
Annotations :-—-Folld. Hayward v7. Dull (1862), 12 C. B. NLS. 

364. Consd. Wilcox * Odden (1864), 15 CG. Bo N.S. 837. 

1232. .\—(1) A party who has aetcd on a 
judge’s order cannot afterwards apply to the ct. 
to set it aside. 

(2) Where a party accepts costs under a judge’s 
order, which, but for the order would not at that 
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stipulation that he shouwld give 
months’ notice in writing of his 
intention to exercise the option. Deft. 


Wo 8. CO. Re 232.--CAN. 

k. ——-.] -—Where a certificate of 
shares in proper form has been issued, 
but the aflixing of the co.’s seal was 
unauthorised, such certificate must be 
held to be void, & the issue does not 
operate as Q warranty of genuineness 








or estop the co. from denying the 
validity of the certificate.—limrie VAL- 
LEY ORCHARDS, LTp. e. Siy (1914), 
20 B.C. RR, 28.) -CAN. 

I. -}—Where shares in a co. 
had been allotted to 


i att resp. under a 
contract in writing which had not been 
rogistered, & certificate had been 
granted to him which stated that the 
shares were fully paid —J/leld: on 
the winding-up of the co., the liqui- 
dator was not estopped from denying 
that the shares were not. fully. paid 
up & claiming that resp. should he 
placed on a list of contributories for 


m.-- —.J}--Circumstanees ino which 
the defender, having accepted shares 
in bond fide reliance on the statements 
Jn the certificates that they were fully 
paid, the co. might be barred from 
maintaining that. they were not fully 
paid. PENANG FoUuNDRY Co., Tirb. 
v. GARDINER, [1913] 8. CC. 1203.— SCOT. 

n. Slander -— Letter of apology ad- 
mitting welruth—Whether bar to plea 
of justificution.|\—Held : defender in 
an action of damages for slander wus 
not barred from pleading veritas by au 
previous letter of apology admitting 
that statements to the samo effect 
were false & undertaking not to repeat. 


0. Surrender of portion of term.)-—- 
Deft. had a lease of premises for five 
years from Dec. 22, 1902, with an 
option of a further term of five, upon 


rave the notice, but did not sign it. 
He, however, remained in passession 
after the expiry of the first five years ; 
but on Feb. 8, 1908, wrote & signed a 
letter agreeing to ‘take off?’ two 
years from his lease :—Held : the land- 
Jord was entitled to possession after 
Dec. 25, 1910; there was a sur- 
render by operation of law; & the 
letter of Feb. & ercated an estoppel.—- 
GREENWOOD vr. BANCROFT (1912), 20 
W.L. R. 8165 2 2D. 1. RR. 417.--CAN. 
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12291. Conduct not intended to induce 
belicef.J—In trespass, pitf. proved deft. 
had gone on the Jand by his per- 
Mission, & afterwards disputed his 
title :—Held: deft. was not estopped 
from giving evidence to disprove the 
licence, & to show that he entered 
under a claim of right.-—Haznun v. 
BRYRON (1854), 3 AlL J01,- CAN. 
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time be payable, he cannot afterwards object that 
the ordcr was made without jurisdiction.—- 
TINKLER v. HILpDER (1849), 4 Exeh. 187; 7 Dow. 
& LL. 613; Rob. 1. & W. 71; Cox, M. & IE. 246 ; 
Is L. J. Kx. 429; 13.1. 1. O. S. 238; 13 7. P. 
412; 13 Jur. 684; 154 H.R. 1176. 
Annotations :--Generally, Mentd. Jessop v. Crawley (1850), 
15 Q. B. 212: Winter v. Bartholomew (1856), 25 J. J. dex. 


62; Jousiffe v. Bayley (1866), 15 1. T. 2195 Hills ¢v. 
Renny (1880), 6 Ex. D. 313. 
1233. --- — Costs.|.—Where, under a _ judge’s 


order, an amendment of the record was made, on 
payment of costs :—Held: the party receiving 
those costs was precluded from moving to rescind 
the order.—SIMMONS v. Kina (1845), 2 Dow. & L. 
786; 1 New Pract. Cas. 131; 14 7. J. Q. B. 195 ; 
4L.T. 0.8. 355; 9 Jur. 250. 

1234. ----- .|- -Deft. was sued in the county 
et., & pltf. obtained judgment, the cause not being 
tried by «a jury. Afterwards deft. moved for a 
new trial, & at the same time required a trial by 
a jury. These actions were resisted by pltf. ; but 
fhe judge granted a new trial on condition that 
deft. should pay pltf. a certain sum for the costs 
of this application ; & he also directed a trial by 
jury. The cause came on for trial before a jury, 
when a verdict was returned for deft. Upon an 
application for a rule nisi for a mandunras com- 
manding the judge to give effect to the judgment 
pronounced by him in the first trial on the ground 
that the judge possessed no power to make a term 
of the new trial that it should be tried by a jury, 
if, appeared that pltf. had not only attended the 
second trial but) had also received the costs above 
mentioned, whereupon :—//eld: rule must be 
refused on the ground that in this particular case 
pltf. had acquiesced by taking the costs. -- 
SPARROWE v. REED (184%), 5 Dow. & IL. 63833 2 
Saund. & C. 240; 171. 7.Q.B. 188; 1) LT. O28. 
1313; 22 Jur. $96; 12 J.P. Jo. $42. 








1235. - —- 4|—TINKLER v. Uripper, No. 
1232, ante. 
1236. -—— -—.:.|—In an action of debt on 


simple contract’ commenced by capias in 1836, 
deft. pleaded Stat. Limitations, & that he was not 
served with the writ within four months of its 
issuing, that no proceedings as to outlawry were 
taken, & that the writ was not returned & recorded 
as required by 3 Will. 4, ¢. 39,5. 10. The replica- 
tion set out valid procecdings to outlawry, & after 
them an order made by a judge at chambers to 
set_ aside the proceedings to outlawry with costs 
to be paid by pltf., & that deft. should appear to 
the action, & averred that. deft. did appear to the 
action accordingly :—Jfeld : the replication was 
rood, 

The order was for deft. to appear. lle does 
appear & takes advantage of the order. He cannot 
now say that there had been no such service or 
procecdings as he was bound to appear to (PAT- 
TESON, J.).—MEYER v. CocKBURN (1850), 15 
J.T. O. 8. 180. 
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1237. —-——- Payment.!- Catrp +. Moss, No. 267, 
ante. 

1238. --- - Decision as to liability under cove- 


nant.}—A wife, after the date of a deed [of separa- 
tion], obtained a decree for judicial separation & 
custody of the children, but her application for 
increased alimony was refused on the ground. that. 
the subsequent adultery of her husband did not, 
put an end to the deed, & that, the husband 
maintaining the younger children [under a cove- 
nant in the deed], no further liability was thrown 
upon her; & that view was acquiesced in by the 
husband. Ie now contended that the covenant 
was conditional, & that the wife having the cus- 
tody of the children his liability was at an end :— 
Held: he could not, having taken advantage of 
one construction in [his wife’s application}, now 
succeed on the contention that that construction 
Was wrong.—GANDY v. GANDY (1885), 380 Ch. dD. 
573 O54 1, J. Ch. 11545 58 1. PL 4063 85 WLR, 
$035 1). L. R. 520, C. A. 
Annotations: Expld. Bishop v. Bishop, Judkins 7. Judkins, 
[1897] P2138; Davis e. Marrable, (1913) 2 Ch. 421, Refd 


Ror. Taylor. Rh. v. Amendt. [191512 K. B. 593. | Mentd. 
Clarke «. Birley (2889), 41 Ch. J). 422. 
1239. ——--~ Construction of will.;-——7?e Tarr, 


WILKINSON v. BLADES, No. 375, ante. 

Under bill of sale.) See BILLS oF Sve, Vol. 
VIE. p. 127. 

1240. Under will -Legacy.|-——-S. purporting to be 
& spinster in 1797 made a will & died in 1817. 
After full inquiry as to any further will probate 
was granted in common form to B., the surviving 
exor., & he, acting at the instance of the mother, the 
sole next of kin of testatrix, administered the 
estate for seven years & paid all legatees except 
one, Who was a minor. In 1824 the residuary 
legatee & administrator with the will annexed of 
the mother cited the exor. to bring in the probate 
& show cause why it should not be revoked on 
the ground that S. was not a spinstcr but had in 
fact been married :—AHeld : the administrator of 
the mother could not. be in a better position than 
she would have been in, & therefore he could not 
put in suit the validity of the will without. bringing 
into ct. the amount which she had received under 
the will; that even if this were done he would be 
barred, as she would have been barred by her 
acquiescence in & consent to the administration 
of the estate by the exor.--BRAHAM v, BURCITELY, 
(1826), 3 Add. 2483; 162 H.R. 468. 

1241. -——— Property afterwards claimed under 
another title.| -A., after occupying a house for 
several years as tenant from year to year, found 
no one to receive the rent for fifteen years before 
his death, & devised the premises, with power of 
sale under such conditions as might be thought 
expedient, for the benefit) of his wife & children. 
His eldest: son occupied the house, paying a rent 
to the widow for fifteen years after the death of 
the father, when the widow died :- Held: not- 
withstanding the infirmity of testator’s title, the 
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, 1233 i. Under judgment or order-—- 
Costs.)—The judgment appealed from 
fave certain costs to applt. which were 
tuxed & paid to him out of moneys in 
cl. to the credit. of the cause. A 
motion to quash the appeal was made 
on the ground that by accepting these 
costs applt. had aequiesced in the 
judgment by taking a benefit there- 
under :—Held : the reception of these 
costs was in no way inconsistent with 
the appeal against the construction 
the judgment placed upon the will in 
dispute.— Re KERGUSON, TURNER 0. 
BENNETY, TURNER tv. CARSON (1897), 


285. C. TR. 38.--CAN. 


1240 i. Under witl-—lLegacy.|—Tes- 
tator directed trustees to set apart & 
secure £1,500 for each of his daughters 
in liferent, remainder to their children 
respectively in feo, & provided that 
any stn previously paid to his children 
& acknowledged in writing to be 
accounted as so much of the provision 
falling to such child under his settle- 
ment. Several years before, on the 
marriage of a daughter, testator had 
conveyed to her a house & received an 
ucknowledgment that the conveyance 
was to be equivalent to £1,000 on 
uccount of her patrimony ;—Jleld: 


the children of this daughter were not 
barred from insisting to be preferred 
according to the full measure of their 
legal rights, in respect of their having 
wecepted of intcrest, or granted dis- 
charges on tho mistuken footing that 
their provisions, as wiven by the 
seltloment, were of less amount than 
they were truly by law entitled to.— 
HUTCHISON v0. ANDERSON’S 'TRUSTEES 
(1853). 15 Dunl. (Ct. of Sess.) 570; 
25 Sc. Jur. 346; 2 Stuart, 323.—SCOT. 


p. -|--Assenting to a devise 
& going into possession of land under 
the will, estops parties from setting 
up a new title in other party.—Dokt 
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Sect. 3.- Ry representation: Sub-sect. 3, By) 


son could not insist on retaining possession of the 
premises adversely to the devisees beneficially 
interested under the will; but that the latter 
were entitled to require that the property should 
be sold & distributed according to the directions 
of testator. 

The ct. will not permit deft. to obtain pos- 
session under the operation of a will, & afterwards 
say that he had acquired the property under a 
different title (Woop, V.-C.).—LHAWKSBEE v. 
ITAWKSBEE (1853), 11 Hare, 230; 23 L. J. Ch. 
521; 68 HK. WR. 1259. 

Annotations :—Expld. Paine v. Jones (1874), Tu. R. 18 iq. 

320. Refd. Dalton v. Nitzgerald, [1897] 2 Ch. 86. 


1242. Validity of other dispositions dis- 
puted.|—-A., being tenant) by curtesy of certain 
premises, devised them by his will to trustees to 
his daughter R. for life, with remainder to his 
grandson W. Upon the death of testator, R. 
entered into possession of the premises pyrported 
to be devised, & paid for some years certain 
annuities charged by the will upon the premises, 
& was suffered by the heir-at-law to remain in 
possession undisturbed for more than twenty 
years, W. conveyed his remainder to pltf. &., 
after she had been in possession more than twenty 
years, conveyed the premises in fee to deft., who, 
upon her death, took possession. Pltf., the 
assignee of W., the remainderman, having brought 
ejectment :—leld: TR. having entered under the 
will, deft. claiming through her was estopped as 
against all those in remainder from disputing the 
validity of the will, & pltf. was entitled to recover. 

A person cannot say that a will is valid to enable 
him to take a benefit) under it, but invalid so far 
as regards the interests of those in remainder who 
claim under the same will (MELLOR, J.).—Boarp 
v. Boarp (1878), L. R. 9 Q. B. 483 487, 3. Q. B. 
a. a L. 'T. ras 5 22 W. 1. 206. 

nnotations :-~Consd. Paine »v. “5 ts » 

320. Apprvd. rs Folld. alton. es Hitceenulel Tso] 

2 Ch. 86.) Expld. Ae Anderson, Pegler v. Gillatt. [1905] 

ace 70. Refd, 2’e Coole, Coole «. Flight, [1980] 2 Ch. 





Sce, gencrally, Equiry, Vol. _X., pp. 243 e¢ seq. 

1243. Title subsequently acquired by 
possession.]— Testator, by his will of Apr. 12, 1824, 
devised all his property of which he might be 
possessed at the time of his decease to A., his 
wile, & B. upon trust for A. for life, with re- 
mainders over. Subsequently to the date of his 
will a conveyance was made to testator of certain 
frechold property to the usual uses to bar dower. 
Testator died in Dec. 1830, without having re- 
published his will, leaving A. surviving him who 
thereupon, B. having disclaimed, entered into 
possession of all her husband’s property, including 
the after-acquired frechold estate. 

_In a suit instituted in 1852, for the administra- 
tion of testator’s estate A. in her answer admitted 
In effect that the after-acquired property was 
subject to the trusts of the will. 

Having subsequently discovered that this pro- 
perty did not pass under the will, A. in 1853, 
conveyed the reversion in fee expectant on her 
own life to a purchaser for value, she having 
claimed to have acquired the fee simple of such 
after-acquired property for her own benefit by 
right of adverse possession, & the property 
eventually passed through various hands. A. 
died in 1858 :—Held: A. prescribed for her own 





a 





d. ARMSTRONG vt. BRIDGE 
(1825-1897), N. B. pra 

q. ——: Entry of tenant for life.}— 
Where & person enters as eae tan 


life under a will, which purports to 
be an exercise of a power to appoint 
lands, whether rightfully as a proper 
appointee or wrongfully under a void 
appointment, he is not estopped from 


ESTOPPEL. 


benefit & not for those entitled under the trusts 
of the will, & she was not estopped from denying 
that the after-acquired property passed under 
the will.—PaAInn v. Jones (1874), L. R. 18 Eq. 
320; 43 L. J. Ch. 787; 30 L. T. 779; 22 W. BR. 
837. ' 
Annotations :—Consd. Dalton v. Fitzgerald, [1897] 2 Ch. 86. 

Folld. Re Anderson, Pegler v, Gillatt, [1905] 2 Ch. 70. 

Refd. Ze Coole, Coole v. Flight, [1920] 2 Ch. 536. 

1244. |—T. S. by will gave his real 
& personal estate to his brother J. with full power 
to sell & dispose thereof by dced, writing, will or 
otherwise, & appointed him sole exor., but in 
case J. should not dispose of the said real & per- 
sonal estate or any part thereof & not otherwise, 
testator gave the same, or such part thereof as 
he should not dispose of, to J. U. for life, with 
remainders over; & appointed another exor. 
Testator made various dispositions with special 
reference to the alternative of the survivorship 
of himself or J.; J. died in testator’s lifetime. On 
testator’s death in 1803 J. H., claiming as tenant 
for life under the will, entered into possession of 
the real estate & remained in possession till his 
death in 1869. He also received the income of 
the personal estate from  testator’s personal 
representatives till 1863, when they transferred 
the capital to him on his indemnifying them. By 
a deed executed in 1812 the then personal repre- 
sentative had declared that he held the personal 
estate upon the trusts thereof contained in the 
will ‘Sor such of the same trusts as were then 
capable of taking effect.” J. H. having by will 
devised his real & personal estate to defts., pltfs. 
who claimed to be entitled to T. S.’s real & per- 
sonal estate under his gift in remainder after J. LL.’s 
life estate brought an action to establish their 
title against defts. alleging that J. HW. had acknow- 
ledged his title as tenant for life only :— Held: 
J. H. was not estopped from setting up a statutory 
title to the real estate by his having wrongfully 
claimed to enter as tenant for life, or by his 
acknowledgment that he was in possession only 
as tenant for life.—-J?e STRINGER’S ESTATE, SHAW 
v. JONES-ForpD (1877), 6 Ch. D. 1; 46 L. J. Ch. 
633; 37 L. T. 233; 25 W. R. 815, C. A. 
Annotations :-—Consd. Dalton v. Fitzgerald, [1897] 2 Ch. 86. 

Refd. He Anderson, Pegler v. Gillatt, [1905] 2 Ch. 70. 

Mentd. ke Lowman, Devenish v. Pester, (1895) 2 Ch. 

348; Re Fowler, Fowler v. Fowler, [1917] 2 Ch. 307. 

1245. -J|—By her will amarried woman 
gave certain real property, of which she was com- 
petent to dispose, to her husband for life, with 
remainder over. By a codicil she purported to 
devise in the same way certain other property, to 
which she had a good title but which she was not 
competent to devise. Her husband entered on 
both propertics, & remained in possession for more 
than twenty years :—J/eld: those claiming undcr 
the husband were not estopped from denying 
testatrix’s power to dispose of the second property, 
& had a good title by adverse possession against 
the heir & those claiming in remainder under the 
codicil—He ANDERSON, PEGLER v. GILLATT, 
[1905] 2 Ch. 70; 74 L. J. Ch. 433; 92 L. T. 725; 
53 W. R. 510. 

Braco :—Folld. Re Coole, Coole v. Flight, [1920] 2 Ch. 

uv . 


1246. -J—At the time of her marriage 
in 1881 to C. testatrix was entitled to two freehold 
houses, over which she had no power of disposal 
by will; & she also had a long leasehold interest 




















saying as against the remainderman 
that the devise over to him is void as 
being an invalid exercise of the power. 
—Re TENNENT’s Estate, [1913] 1 
]. lt. 280.—IR. 
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in certain other premises, of which she acquired 
the freehold reversion in 1883. By her will, made 
in 1888, she devised the latter premises to trustees 
upon trust for sale, & to divide the proceeds of 
sale between A. P. & G. P.; & she bequeathed the 
residue of her personal estate to C., & she devised 
the residue of her real estate, over which she had 
a disposing power, to C. for life, with remainder 
over. On her death in 1897 C., a solr. as sole 
surviving trustee, paid the estate duty on the two 
frechold houses, & entered into & remained in 
possession of, the houses until his death in 1917 :— 
Held: ©. had acquired a good statutory title to 
the two frechold houses, & there was nothing to 
show that he had been guilty of a concealed fraud 
within the meaning of sect. 26 of Real Property 
Limitation Act, 1833 (c. 27), & his representatives 
were not estopped from saying that the houses 
did not pass under the will of testatrix.—/te 
CooLE, Coonmm v. Friaur, [1920] 2 Ch. 586; 89 
L. J. Ch. 519; 124 L. T. 61; 386 T. L. R. 7365 64 
Sol. Jo. 739. 
See, generally, LAMITATIONS OF ACTIONS. 


1247. Under Order in  Council—TInaccurate 
recital.;—Applt. co. built a dam across a navigable 
river which flowed out of a lake in Ontario. In 
doing so the co. was exercising a power conferred 
by an Ord. in Council made under a Dominion 
Act which had adopted the terms of a grant made 
by the province to the co. ‘he Ord. in Council 
recited that the Chief Iinginecr of the Public 
Works Departinent had reported that the co.’s 
Act of incorporation made the co. liable for all 
damage to lands caused by its works. ‘Ihe Act 
of incorporation did not so provide. The dam 
caused the level of the water in the lake to rise, 
so that lands bordering upon it, & forming part 
of the lands reserved for Indians, were flooded 
& damage thereby caused :—Held: the co. was 
liable for the damage caused, first, because the 
grant, upon its true construction, did not authorise 
the co. to raise the level of the water so as to cause 
damage ; secondly, because the co., having taken 
the benefit of the Ord. in Council, must be taken 
to have accepted the recital as being correct.— 
ONTARIO & MINNESOTA PowmEnr Co. v. R., [1925] 
A. C. 196, P. C. 

1248. Possession taken of premises & furniture.] 
Deft. agreed verbally with pltf. to take a house 
& purchase the fixtures at a valuation to be made 
by two brokers. An inventory of the furniture & 
jixtures was accordingly made, described gencrally 
as “ An inventory of the fixtures, ctc.,”’ with the 
gross amount placed at the foot thereof. In an 
action for goods sold & delivered with a count on 
an account stated :—Held: deft. having taken 
possession of & enjoyed the furniture & fixtures, 
& paid part of the sum determined by the brokers, 
to be due for the same, he was liable on the account 
stated for the remainder, & could not afterwards 
object to pltf.’s defective title to the house.— 
SALMON v. WATSON (1819), 4 Moore, ©. P. 73. 
Annotation :—Retd. Bates v. Townley (1848), 12 Jur. 606. 

_ 1249. Waiver of right to hold to bail.|—Deft., 
in a suit by assignees of a bkpt., was told, at an 
interview with the attorney for the assignees, 
that his attorney had proposed that he should 
admit every fact, except the merits, provided 
pltfs. would waive their right of holding him to 
bail; & he was asked, whether that proposal was 
made with his authority. Ile replicd, that it was ; 
& that he was ready to carry it into effect, as the 
only question he wished to try was, whether he 
was liable on the undertaking he had given :— 
Held; having received advantage from the ad- 
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mission, in the waiver of the right to hold to. bail, 
he could not afterwards withdraw it, & insist 
upon proof of the bkpcy.—Davies v. Burron 
(1829), 4 C0. & P. 166, N. P. 

1250. Taking out execution.]—Where there are 
two demises in ejectment, & a verdict is found for 
the lessor of pltf. on one demise, with leave to 
take out immediate execution, & with leave 
reserved to move the ct. above to enter a verdict 
on the second demise, if the ct. should think the 
evidence sustained it, pltf. is not estopped, by 
reason of having taken out execution, from 
making the application to enter a verdict on the 
other demise.—DogE d. Bank OF LWINGLAND v. 
CHAMBERS (1836), 4 Ad. & El. 410; 6 Nev. & 
M. K. B. 539; 1 lar. & W. 749; 5 L. J. K. B. 
1233; 111 BE. RR. 841. 
aati emiaads :—Mentd. Deffell v. White (1866), L. R. 2 C. P. 


1251. Invalid partition.|—A husband seised in 
right of his wife concurred with the other tenants 
in common in a partition of estate & mines, but 
no fine was levied. te died in 1828 ; after which 
his widow acquiesced in the arrangement, & took 
the benefit of it. She & her lessee afterwards 
proceeded to get coal under the land awarded to 
other parties, & defended that proceeding, on the 
ground that the husband’s acts were invalid, & 
that the parties were still tenants in common of 
the whole. The ct. restrained her by injunction.— 
MADEN v. VEEVERS (L842), 5 Beav. 503; 12 
L. J. Ch. 388; 49 KH. R. 673. 

Aunciaion :—Mentd. A.-G. v. Chambers (1819), 12 Beav. 
oud. 


1252. Patent worked in partnership.}—-Pltf. & 
deft. had worked in partnership an alleged patent 
of deft.’s:—/leld: pltf. by so doing had not 
debarred himself from disputing the patent after 
the termination of the partnership.--AXMANN v. 
LuNpD (1874), L. R.18 Hq. 380; 43 L. J. Ch. 655 ; 
31 L.T. 119; 22 W. R. 789. 

Annotations :—~Mentd. Halsey v. Brotherhood (1880), 15 
Ch. D. 514; Challender v. Royle (1887), 36 Ch. D. 425. 
1253. Receipt of insurance premiums.|]—LDefts. 

were a limited co., for the mutual insurance of 

ships belonging to members. In Dec. 1868, pltf. 

became equitable mtgee. of the ship LL, D. 

being registered owner; no copy of the rules [of 

the co.] were ever given to pltf. & he had no 
knowledge of the provisions until after the loss of 
the vessel:—/Mfeld: defts. were precluded from 
saying pltf. who was the owner of the ship was not 

a member of the society, after having accepted an 

insurance & taken premiums & othcr payments 

from him.—Epwarps v. ABERAYRON MUTUAL 

Sure INSURANCE Society (1876), 1 Q. B. D. 563 ; 

447. 3.Q. BR. 67; 34 L. T. 457; 3 Asp. M. LC. 

154, Ix. Ch. 

Annotation :—Mentd. Trainor v. Phoonix Fire Assce. (1891), 
65 L. T. 825. 


1254. |—DPitf. effected an insurance with 
an insurance co. through their agent against 
liability to his workmen. PIltf. was, to the know- 
ledge of the agent, a joiner & builder. The agent 
filed in a proposal form, which was stated to be 
the basis of the contract, & in which pltf. was 
described as a joiner. PItf. did not read the form, 
but when the policy arrived he objected to his 
being described as a joiner, & refused to take up 
the policy with that description in it, & the agent 
obtained the sanction of the chief clerk of the 
insurance co.’s branch office for the district to 
alter the policy by inserting the words ‘“‘ & builder” 
after the word joiner. This was accordingly 
done, & ptf. paid the first premium, & he con- 
tinued to pay the premiums which were forwarded 
to the co. No communication was madc to the 
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head office of the co. of the addition to the policy. 
A workman in his employment having been injured 
by an accident, pltf. had to pay him compensation, 
& sued to recover the amount from the co. under 
the policy :—/feld: by receiving the premiums, 
the co. were precluded from denying the agent’s 
authority to alter the contract.—HOLDSWORTH 2. 
LANCASHIRE & YORKSHIRE INSURANCE Co. (1907), 
23 T. L. R. 521. 

Annotation :—Mentd. Paxman v. Union Assce. Soc. (1923), 

39 T. L. lt. 424. 

1255. .|}—PEARL LIFE ASSURANCE Co. v. 
JOHNSON, SAME v. GREENHALGH, No. 830, ante. 

See, generally, INSURANCE. 

1256. Freight received.|—-A co. owned a line of 
steamers called the ‘‘ M. Line,’”’ running between 
New York & London. A. was in the habit of 
shipping goods on steamers running on this line. 
A. shipped goods in a steamer at New York, & 
received a bill of lading made out in the ordinary 
form given by the co. for goods shipped on their 
steamers, save that it had the words “ extra 
steamer’? added aftcr the words ‘‘M. Line of 
steamships.’’ At London an overside release for 
the goods was signed & given by the co.’s agents 
to A., & the freights received by them from A. :— 
fleld: the co. were estopped from saying that the 
contract of shipment was not made with them.— 
JIERMAN ». RoYAL EXCHANGE SUIIPPING Co. & 
Parron, JuNK., & Co. (1884), 1 Cab. & El. 413. 

1257. Under deed of arrangement.|—Where a 
debtor by exccuting a deed of arrangement obtains 
an advantage, such as escape from bkpcy. pro- 
ceedings, & by his subsequent conduct leads the 
trustee to believe that he has accepted the deed, 
he will be estopped from subsequently denying 
the validity of the deed.—Re Witnson, [1916] 1 
K. B. 382; 85 L. J. K. B. 3293 32 T. L. RR. 75; 
60 Sol. Jo. 90; [1916] 2 Tl. B. R.17, D. C. 
Annotations :--Consd. He A Bankruptcy Notice, [1924] 2 

ch 76. Mentd. J?ce Lec, Hz p. Grunwaldt, [1920] 2 K. B. 





that the 
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1258. j--A debtor executed a deed of 
arrangement by an attorney. The attorney also 
purported to make the affidavit which must be 
made ‘‘ by the debtor ”’ under Deeds of Arrange- 
ment Act, 1914 (c. 47), 5. 5 (1). The petitioning 
creditor assented in writing to the deed. The 
debtor subsequently applied to the Ct. of Bkpcy. 
under sect. 28 of the Act, to declare the deed void, 
but the Ct. of Appeal held that the Ct. of Bkpcy. 
had no jurisdiction to entertain the application. 
The debtor immediately began an action in the 
K. B. Div. against the trustee under the deed, & 
the petitioning creditor shortly afterwards pre- 
sented a petition in bkpcy. against the debtor, & 
obtained a receiving order :—WHeld: the petitioning 
creditor was not estopped by his assent to the 
deed from petitioning ; he had not by his conduct 
prevented the debtor from paying his debt; the 
petition was not an abuse of the process of the 
ct., & the receiving order was rightly made.-~ 
Re Wison, xe p. JONES (1916), 85 L. J. K. 3B. 
1408; 114 1. T. 969; [1916] H. B. 2. 70, OC. A. 
AN GA a mente: Re Lee, We p. Grunwaldt, [1920] 2 








1259. Receipt of money secured by deposit of 
securities.|—In 1914 a Russian bank had its head 
office in Petrograd & a branch office in V.ondon, 
the manager of which was authorised by a power 
of attorney to transact business for & bring actions 
in the name of the bank. By the direction of the 
Petrograd office the London branch deposited 
with a London bank certain Brazilian & Chinese 
Govt. bonds to be held to the order & on account 
of a French bank as security for a banker’s credit 
opened by the French bank for the benefit of 
the Russian bank. In & after 1918 the Soviet 
Govt. of Russia by various decrees & orders 
nationalised banking in Russia by taking over the 
assets, share capital, & management of all private 
banks, & vesting them in a State bank, then in a 
People’s bank, & ultimately in a Govt. department. 
Subsequently the manager of the London branch 
agreed with the I'rench bank to pay off the amount 


of his account & informing him of 


12571. Under deed of arrangement. }— 
One, S., died In 1905, leaving him sur- 
viving two daughters & two cousins 
who were separated, both from him 
& fram each other. These four persons 
entered into an agreement whereby 
they divided S.’s property between 
them in equal shares. One of the 
cousins sold the share so acquired. 
The other cousin dicd leaving threo 
sons, who succeeded to the share 
of their father. On the death of one 
of the daughters, her husband claimed 
possession of her share in the property 
of her father, & in this he was resisted 
by the three sons of the deceased 
cousin who claimed title in themselves : 
—Ileld: defts., though not partics to 
the agreement by which the property 
of S. was divided, yet had received 
the benefit of it on the death of their 
father & could not be pormitted to 
question its validity. ——BATADUR SINQIT 
v. RaM BAHADUR (1922), I. L. I. 45 
All. 277,—IND. 


4259 i. Receipt of money secured by 
deposit of securities, |}—A manufacturing 
co. Which had borrowed money from 
pitf. bank on the security of goods 
alleged to have been manufactured 
by it was estopped from objecting, 
on the ground that the goods could not 
be legally pledged, to their seizure & 
removal by the bank.—MERCHANTS 
BANK OF CANADA U. WINNIPEG FUR 
Co., [1918] 1 W. W. R. 351.—CAN. 

Yr. Invalid. sale at instance of heirs 
~——Lapse of time. |— In ejectment by the 
sons-in-law & daughters of an intestate 
to recover possession of lands gold 
under an invalid ji. fu., it having 


appeared former, being 
tenants for life, had suggested & urged 
the sale in question for their own 
bencfit ; & that the party, a creditor 
of the estate of the intestate, for whose 
benefit the intended conveyance ou 
such sale was made, had changed his 
position, & had assigned the judgment 
under which the sale took place, for 
the benefit of one of the male pltfs., 
& at his request :—7/eld : an estoppel 
in pais which barred the male plitfs., 
particularly after the lapse of nearly, 
if not quite, twenty years, from 
disputing the validity of said convey- 
ance; & the bar was not removed by 
their having joined their wives with 
them in the action in which the 
validity of such conveyance was qués- 
tioned.—INGALIS v. REID (1865), 15 
©. bP. 490.—CAN. 

8. Possession taken of estate.) — 
Where u party had entered into an 
informal agreement with another, 
settling certain disputed claims, & 
containing a submission to an arbiter 
relative to others, & made payment in 
terms of the agreement, got into pos- 
session of an cstate on the faith 
thereof & acted on the submission :— 
Held: although the submission failed 
from ambiguity, he was not entitled 
to insist in an action of repetition of the 
payinents & otherwise, on the assump- 
tion that the agreement was not 
binding.—STIRLING v. KER (1830), 
% Sh. (Ct. of Sess.) 911.—-SCOT. 

t. Acceptance of composition by 
creditm.}—Deft., a trader, being in 
insolvent circumstances, wrote to 
pitf., a creditor, giving him a statement 


his intention to muke some arrange- 
ment with his creditors, to which pltf, 
replied expressing no dissent, &, again, 
that he was satisfied if there was no 
preference given. In the meantime 
deft. had effected a fresh arrangement 
with his creditors for a composition, 
on his representation that pltf. would 
uceept it, without which the whole 
arrangement would have fallen through, 
& doft. must have gone into Insolvency. 
Deft. on the same day, by letter, 
informed pltf. of the arrangement ; 
to which pltf. replicd without express- 
ing dissatisfaction. Afterwards, with- 
out dissent, he received the instalments 
of the composition sent to him, & on 
the receipt of the last instalment he 
acknowledged it as a payment of ‘* the 
last instalment of your indebtedness 
to me ’?:+—/feld : pltf. must be deemed 
to have accepted the composition with 
the other creditors, & therefore that 
he could not sue deft. for the balance. 
—MITCHELL 0. MITCHELL (1876), 27 
C. . 160.—CAN. 

a. Acceptance of payment under 
illegal contract.}—Where a subject 
Imude @ payment to a citizen of an 
enemy state under a contract) made 
before the outbreak of war, & such 
citizen accepted the sume :—IIfeld: 
having accepted such payment the 
latter could not thereafter on the 
restoration of peace repudiate the 
transaction as illegal. HAstreRN RAND 
EXPLORATION Co,, LTD. v. NEL (1903), 
T. S. 42.—S. AF, 

b. Enjoyment of right— Right se- 
cured by challenged docwments.|—A 


Parr VI.-—EsropprL in PAIs. 


due to the latter on the banker's credit in return 
for the bonds. The amount was paid, but the 
French bank refused to release the bonds. In an 
action brought in the name of the Russian bank 
by the manager of the London branch against the 
French bank & the London bank for the return 
of the bonds, dcfts. by their defence alleged that 
pltf. bank had ceased to exist, & disputed the 
authority of the London branch manager to bring 
the action :—lfcld : defts. were estopped by their 
conduct from disputing the authority of the 
London branch manager.—RUSsIAN COMMERCIAL 
& INDUSTRIAL BANK Vv. COMPTOIR D’ ESCOMPTE DE 
Mutuousez, [1925] A. C. 112; 93 L. J. K. B. 
1098; 40 'T. L. R. 887; 68 Sol. Jo. B11, H. LL. 


Annotation :-—-Mentd. Banque International de Commerce 
de Petrograd v. Goukassuw (1924), 93 L. J. K. 33. 1084. 


Acceptance of benefit—On election.|——See Sub- 
sect. 3, It., post. 


Cc’. Ac 
(a) Ln General. 

1260. What constitutes.;—Crorrs 
TON, No. 747, ante. 

1261, |—lf by ‘‘ acquiescence ” is meant a 
course of conduct which amounts to active & 
intelligent consent, ] think it very likely that many 
of those shareholders could not be held to have 
actively or intelligently consented to what was 
going on. But what I think is the real question to 
be looked at in any case of this kind is this: Lad 
the shareholders notice of the way in which the 
affairs of the co. were being conducted, & its 
property was being managed, & of the rights & 
interests which were being created with regard to 
the stock of the co. ? Jf they had that notice, & 
if they were content not to oppose those acts 
which they knew were every day being done, then 


av MIDDLE- 


? 





party thaking use of a right whieh he 


licensed premises. 
ouly had under documents challenged 


always 


accepted the 
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I think they are debarred in point of equity from 
coming forward at a later period for the purpose 
of undoing the rights & releases which had been 
created & given (LORD CAIRNS, C.).—EVANS Uv. 
SMALLCOMBE (1868), L. R. 3 H. L. 2493; 37 
J. J. Ch. 793; sub nom. Evans v. SMALLCOMBE, 
Re AGRICULTURISTS’ CATTLE INSURANCE Co., 19 
L. T. 207, HW. L.; affg. S. C. sub nom. Re AGRI- 
CULTURISTS’ CATTLE INSURANCE Co., SMATIL- 
COMBE’S CASE (1867), L. R. 3 Eq. 769. 

4nnotations :—Expld. Houldsworth v. Evans (1868), L. lh. 
3 °H. L. 263. Refd. Ashbury Ry. Carriage & Lrou Co. v. 
Riche (1875), L. R.7 H. L. 653; Hadley v. Hadley (1897), 
77 «OL. T. 131. Mentd. Re Agriculturist Cattle Insce., 
Dixon’s Case (1869), 21 L. T. 288 ; Murray v. Bush (1873), 
22 W. R. 280; Ho Tung v. Man On Insce. (1901), 71 
JI. J. PP. C. 46, 

1262. Who bound—Purchaser from party ac- 
quiescing.|—A shareholder {in a railway co.], who 
had acquiesced in the recommencement of certain 
works, afterwards sold his shares to a purchaser, 
who objected to the further prosecution of the 
works :—Held : the purchaser was bound by the 
acquiescence of his vendor.—FFOOKS v. SOUTH 
WESTERN Ky. Co. (1853), 1 Sm. & G. 1425; 21 
lL. T. O. S. 55; 17 Jur. 365; 1 W. R. 1753 Go 
Ki. RR. 62. 

Annotations :-—Dbtd. London Trust Co. v. Mackenzie (1893), 
62 L. J. Ch. 870. It would seriously uffect the position 
of sharcholders in Hrited cos., & the value of shares, If 
it were held that such equities against a transferor affect 
the rights of transferees for value without notice. In 
I fooks v. S. W. Ry. a doctrine of this kind was suggested, 
but it was applied to a very diifcrent state of facts, & 
the doctrine is doubted by LInpDuLiy, L. J., in his Company 
Law, at p. 470 (Wriaut, J.). Mentd. Burt v. British 
Nation Life Assee. Assocn. (1859), 338 L. T. O. SS. 74, 
1263. Application of doctrine—Legatee in pos- 

session.|—|1 would not] have it supposed that l 

for one moment entertain the notion suggested at 

the bar in regard to the doctrine of laches, namely, 
that acquiescence & length of time does not apply 





The land@ord had sums appointed as her absolute pro- 


she must be held to 


by him, to the effect of having them 
reduced, wus barred from  iusisting 
that they should be set aside.—MILL 


v.  MONTROSK MAGISTRATES (1825), 
1 Wills. & 5S. 570.—SCOT. 
e. Transfer of land to facilitate 


morlgage-—Title of transferee.J—Deit. 
(. homesteaded certain land in Oct. 
1880. He was a clork in pitts.’ employ, 
&, being desirous of obtaining a loan 
from pltfs. upon the land, conveyed 
it to deft. W. on Jan. 1, 1883. At that 
time he had no recommendation for 
patent. On Jan. 26, 1883, he pur- 
chased the land. On Jan. 27, W. 
executed a nite. to pitfis. CL. received 
the money, made payments on ac- 
counts of interest, & asked time for 
other payments. The patent issued 
to C. on June 9, 1883, & afterwards 
W. reconveyed to C., who was in 
reality, always the owner of the land. 
Upon a bill to foreclose the mtge.:— 
feld: Cy was, by his conduct, estopped 
from saying that W. had no title at 
the date of the mtge., & from claiming 
title in himself under the patent.—- 
MANItOBA INVESTMENT ASSOON. 1. 
cane (1887), 4 Man. L. RR. 357.—-- 


d. Payment of reduced — rent-— 
Conditional upon performance of core- 
nant.}-—-A loaso of premises for a term 
of years contained covenants by the 
lessee not to assign the premises with- 
out tho lundlord’s consent, & not to sell 
Wines, spirits, etc., thereon without 
the like consent. A rent was reserved 
of £8, reducible to £4 so long as the 
covenants were observed & performed. 
There were repeated breaches of the 
covenants by assignment without con- 
sent, & the property had for muny 
years been sublet without such consent 
to w publican who held it in fact as 


reduced rent, 
though it was alleged that he had 
notice af the user of the property as 
licensed promises. The owner of the 
lease agreed to sell the property to a 
purchaser, but the latter refused to 
complete on the ground that a good 
title hud not been shown in accordauce 
with the contract, & a vendor & pur- 
chaser summons was taken out to 
decide the question:—Held; the 
vendor after accepting the benefit 
of the reduccd rent was estopped from 
denying his liability under the cove- 
hants, & was still bound by the cove- 
nant against alienation.--ASHE  v, 
Howuan, (1920) Pd. 1.1593 64 1, L. T. 
97.— IR. 


e, Postnuplial  settlement—.tdoplion 
of selllement by wife after husband’s 
death. |—By w postnuptial settlement in 
1805, made between the husband, & 
the father & mother of the wife, & 
executed by the wife, although she 
was not named as a party to it, the 
husband created a jointure for the 
wife, & the father & mother appointed 
certain sums to the wife, & the husband 
covenanted to assigu these sums tu 
trustees, in trust to accumulate during 
the joint lives of husband & wife, &, 
ufter the death of either, for the sur- 
vivor for life, with power of appoint- 
ment among the children, & in default 
of appointment, equally. The hus- 
band dicd in 1814, without having 
exercised the power of appointment. 
In 1815, the widow presented a pe 
tion for maintenance fer the eldest 
son, & in this petition she referred to 
the scttlement, as showing what she 
& the younger children were entitled 
to. She received her jointure, & the 
interest on the sums appointed, during 
her Jife. She died in 18638, having 
exccuted ua testamentary disposition 
in the Scotch form, disposing of the 


perty :—leld 
have adopted the settlement, & it 
bound the sums appointed.—-KINu- 
STON v, BOOTH (1870), 4 1. Rk. Eq. 589. 


{. Services of solicttor in court.} - 
M. was retaiped as solr. for the prose- 
cution, but W., who was in ct., was per- 
mitted to act:—Held: prosecutor 
having permitted W. to act, & having 
obtained the benefit of his services, 
was nies A i from denying that W. 
was his solr.—R. v. FeERXQUSON (L894), 
26 N.S. R. 154.—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 


C. (a). 


1260 i. What constitutcs.]}—The ac- 
quiescence or leave & licence by which 
a person can be deprived of his Iegal 
rights, must be of such a naturo & 
given under such circumstances as 
Will make it fraudulent in him to set 
up these rights sgainst another preju- 
diced by his acts.—-WRIGHT v. MITTEN 
(1896), 34 N. B. R. 14.—CAN. 


1260 ii. —--~.}—Acquiescence for a 
lengthy period of time can only be 
successfully rolicd on as an estoppel 
when the inference to be drawn from 
wll the circumstances of the case is 
that pltf. either agreed to abandon 
his rights, or clse had sv actcd as to 
induce other parties to alter their 
position on the reasonable faith that 
fe had done so.—UMBLERI v. UMBLE- 
B's KsTatre (1905), 19 K. D.C. 237.—~ 


1260 iii. ——.]—More quiescenco may 
not be acquiescence; & the doctrine 
of acquiescence in injurious acts does 
not apy to acts done on lands not 
belonging to the purty said to have 
acquiesccd.—-BORION v. Howe (1876), 
3 U: A. Ht : 2 J. RR, Y97.—-N.Z,. 
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to the case of a legatee where a creditor seeks 
equity against the legatec, in the shape of calling 
upon him to refund his legacy (STUART, V.-C.).— 
PARTINGTON v. CARRINGTON (1859), 34 L. T. QO. S. 
69; 56 Jur. N.S. 1093. 

1264. To dealings with shares of public 
companies.|—/?e NATIONAL PATENT STEAM FUEL 
Co., BARTON’s CASE, No. 1329, post. 

See, generally, COMPANIES, Vol. IX., pp. 222, 

1265. Public functionaries.]— Pltf. had 
brought forward his house, forming part of the 
street, beyond the line of frontage. The urban 
authority threatened to take summary proceed- 
ings under the Public Llecalth Act, 1875 (c. 55). 
Pitf. brought an action claiming an injunction to 
restrain the threatened proceedings, on the ground 
that they were irregular under the Act; & also 
that the urban authority had been aware of, & had 
acquiesced in, the bringing forward of his building. 
A motion for an injunction was refused. 

The doctrine of acquiescence is inapplicable to 
public functionarics.—KERR v. PRESTON CORPN. 
(1876), 6 Ch. D. 463; 406 L. J. Ch. 409; 25 W. KR. 
205. 

Annotations :-—-Refd. 








Preston Corpn. v. Fullwood L. B. 
(1885), 53 L. T. 718; Ze Mclutosh & Pontypridd Im- 
rovements Co. (1891), 61 Ll. J. Q. KB. 164. Mentd. 
edlcy v. Bates (1880), 42 L. I. 41; Barlow v. St. Mary 
Abbott’s, Kensington, Vestry (1883), 31 W. Rt. 414; 
Re Briton Medical & General Life Assce. Assocn. (1886), 
32 Ch. D. 503; Grand Junction Waterworks Co. v. 
Hampton U. C., [1898] 2 Ch. 331; Yabbicom v. King, 
[1899} 1 Q. B. 444; Merrick v, Liverpool Corpn., [1910] 

2 Ch. 449. 

Sce, generally, PUBLIC AUTHORITIES. 

To corporations.|——See CORPORATIONS, Vol. 
AIL., p. 350, No. 884. 

1266. Degree of acquiescence—Acquiescence to 
bar injunction & to bar claim distinguished. |— 
Distinction between the effect of acquiescence, 
upon a motion for an injunction & on a demurrer. 
In the former case acquiescence merely prevents 
the special protection by injunction, but in the 
latter it must be such as to discntitle pltf. to 
any relicf whatever.—GOkDON v. CHELTENHAM & 
GREAT WESTERN UNION Ry. Co. (1842), 5 Beay. 
229; 2 Ry. & Can. Cas. 800; 49 H.R. 565. 
abr roiaian :—Mentd. Hood v. N. FE. lty. (1870), 19 W. lt. 

See, further, INJUNCTION, 

1267. Effect of acquiescence—Plaintiff’s remedy 
delayed.|—A leasc was granted of coals & iron- 
stone for 300 years at a fixed rent & paying certain 
royaltics not fixed, & the lease contained a stipula- 
tion that the working should not be delayed more 
than five years from the date of the lease ; also, 
that as to three out of four of the mines, the lessees 
might either work or relinquish, but should not 


1269 ii. 





1268i. Afust not be illegal, )}-—Previous 
corcurrence in an illegality cumnot be 


--Plitf. went to British 
Columbia nine years before this action, 


ESTOPPEL. 


underlet or assign without the consent of the 
lessor except to responsible persons. The mines 
were worked for 24 years, when the lessce died, & 
a suit was instituted to administer his estate & a 
receiver was appointed. The ironstone mince was 
then no longer worked, & ten years after, the work- 
ing of the coal mines was also stopped. Hent 
continued to be received, & a correspondence 
ensued, not assuming a peremptory tone until 
fifteen ycars after the mines were shut up, the 
lessors having had knowledge of the abandonment 
all along. An action of ejectment was then 
brought, but restrained by reason of there being a 
receiver; & on summons for liberty to proceed 
with the action :—J/eld:; the Jessors had no right 
to prohibit the letting to responsible persons, & by 
acquiescence with knowledge of the breaches of 
covenant they had lost their right to proceed at 
law to recover possession immediately, but must 
give the lessees a reasonable time for restitution of 
the works; & the application for liberty to pro- 
ceed at law was ordered to stand over for three 
months.— WHITEHEAD v. BENNETT (1861), 4 L. T. 
818; 9 W. R. 626. 

1268. Must not be illegal.|—Acquiescence & 
ratification must be founded on a full knowledge 
of the facts, & further, it must be in relation to a 
transaction to which effect may be given thereby. 

Where the accounts of a bank in liquidation had 
been changed so as to represent the bank as a 
debtor in respect of a surn which had been bor- 
rowed by its manager for his own purposes :—~ 
Held: the doctrine of acquiescence & ratification 
by the liquidating authorities would not avail to 
render the bank lable to pay a debt which it 
never owed. 

Acquiescence & ratification . . . must be in 
relation to a transaction which may be valid in 
itself & not illegal, & to which cilect may be given 
aus against the party by his acquiescence in & 
adoption of the transaction (per CuRn.).— BANQUE 
JACQUES-CARTIEK v. BANQUE D’EKPARGNE DE LA 
CITH ET DU DisTkKICYT DE MONTREAL (1887), 18 
App. Cas. lil; 57 L. J. P. CG. 42, B.C. 

1269. As ratification of acts of agent.|—A fire 
insurance society being an unincorporated agsocn., 
had powers of giving to, or taking from, other 
offices policies by way of guarantee for the purpose 
of dividing the risk of insurance, & also under 
their powers entered into treaties with other cos. 
appointing them their agents in foreign lands, & 
agreeing to accept & enter upon the risk of one- 
eighth of every fire insurance policy of such cos. 
in force at the date of the treaty or effected or 
renewed after that date, & agreed to be on all 
risks simultaneously with the other cos., the other 
cos. agreeing to pay a proportion of the premiums, 
20 per cent. commission to be allowed on such 
premiums to the agents for the expenses of con- 


the conduct of his wife in purchasing 
the furniture, he should not be allowed 


relied upon by way of estoppel to a 
Claim for discontinuance of the ille- 
gality. — BRaby v. S.A. TURF CLUB 
(1906), 23 8. ©. 385.—8. AF. 

1269i. As ratification of acts of ayent.] 
—If a porson knows that others have 
for his benefit put themselves in a 
position of disadvantage from which 
if he speaks or acts at once they ean 
extricate themselves, but from which 
after a lapse of time they can no 
longer escape, his mere inaction under 
such circumstances may be convincing 
evidence of ratification & adoption of 
acts done in his name, but without 
his autbority.— Ciry Bank or SYDNEY 
v. MCLAUGHLIN (1909), 9 GC. L. Rt. 615. 


—AUS. 


leaving his wife here to whom he wrote 
& occasionally sent money. She pro- 
cured deft. to indorse a note made by 
her for the price of furniture to carry 
on a boarding house, which she subse- 
quently carried on with pltf.’s know- 
ledge, & exccuted to deft. a chattel 
mtge. under seul in her own name on 
said furniture. The rent of the house 
being in arrear, & part of the mortgage 
money overdue the landlord distrained, 
& deft. enforced his mtge., & pltf.’s 
wife not dissenting but rather assent- 
ing, the goods were sold & the balance, 
after the payment of rent & mtge., 
was handed over to her. Pltf. there- 
upon sued deft. in trespass & trover :— 
ileld; as by this action pltf. ratified 


to repudiate the mtge. which formed 
part of the whole urrangement.— 
HALPENNY v. PENNOCK (1873), 33 
U.C. R. 229.—-CAN. 


1269 iii. »-—-Where there were 
acts of acquloscenco on the part of deft. 
lodge sufficient to ratify & confirm 
a contract made by its agent :—Held : 
the lodge was estopped trom denying 
the contract.—PULFORD v. LOYAL 
ORDER OF Moose (1913), 25 W. L. h. 
$68; 23 Man. L. R. 24.—CAN. 


1269 iv. -}—Deft. was indebted 
to pltf. for rent, & to pltf.’s agent for 
goods supplied. He gave the agent his 
promissory note, payable to the agent, 
for the sum of the two debts. ‘The 
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ducting the agency. ‘The fire assurance society 
having gone into liquidation, the chief clerk allowed 
the claim of another co. for sums due to them in 
respect of guarantee & treaty business :—Held : 
the treaty business was insurance business, being 
guarantce business carricd on with a very unlimited 
faith in the agent, & the directors had by acquies- 
cence ratified the acts of the manager of the 
agency department.—Re NorwicH EQUITABLE 
FirE ASSURANCE SOCIETY, KoyvaL INSURANCE 
Co.’s CLAIM (1887), 57 L. T. 241; 3 T. L. BR. 781 5 
subsequent proceedings, 58 L. T. 35. 
See, generally, AGENCY, Vol. I., pp. 405 et seq. 


(b) Necessity for Knowledge. 

1270. General rule.|—If A., tenant for life 
subject to forfeiture, remainder over to b., leave 
to U. for a term & afterwards apprehending that 
he has forfeited, acquiesce in B.’s claiming & 
receiving the rent from C., his exor. may, on 
showing that he acquiesced under a false appre- 
hension, recover from C. the amount of the rent 
erroneously paid to B. 

If money be paid to A. by the direction of L., 
it is a good payment to .; but I can never agree 
that if money be paid to A. simply with the 
knowledge of B. it will be a payment to LB. Sup- 
pose that one disseises another of an estate & 
continucs in possession of the rents & profits with 
the knowledge of the disscisee, will anybody say 
that the disseisee shall not recover against the 
tenant ? Knowledge will not do, there must be 
consent, direction, & authority (BULLER, J.).— 
WILLIAMS v. BARTHOLOMEW (1798), 1 Bos. & P. 
326; 126 E.R. 930. 
annotations :—Consd. Rogers v. Pitcher (1815), 6 Taunt. 

202, Refd. Gregory v. Doidge (1826), 3 Bing. 4743 

Claridge v. M‘Kenzie (1842), 4 Scott, N. Rh. 796; Doe d. 

Lord v. Crago (1848), 6 C. B. 90. 

1271. |--A party is not bound by ac- 
quiescence when ignorant of his rights. 

Neither in bkpey., nor in any other procceding, 
can it be right, nor is it consistent with the rules 
& practice of this ct., to consider a party bound by 
acquiescence, When not cognisant of his rights 





agent discounted the note, & appro- 
priated the whole amount. After the CAN. 
due dute of the note the co. received 1270 ii. 





SON’S NSTATE (1896), 29 N.S, It. 81.-— 


-}—When A, stands by 
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(per Cun.).—Re CHAMBERS, Lau p. CHAMBERS 
(1835), 2 Mont. & A. 440; 1 Deac. 197. 
Annotations :—Refd. Re Bakewell, ix p. Butler (1842), 2 
Mont. D. & De G. 731. Mentd. He Durrant, Ee p. 
Thirkill (1836), 5 L. J. Bey. 40; Ite Newall, kz p. Newall 
(1838), 3 Deac. 333; He Prescott, Hx p. Proscott (1840), 
4 Jur. 852: Re Scowcroft, Wx p. Rees (1845), 6L. T. 0.8. 
04. 


104 
1272. .|—Testator by his will devised cer- 

tain freehold property & the residue of his real 

estates. After his will, he became seised of other 
real estates, & then made a codicil, executed so 
as to pass frechold land, reciting the devises in 
his will, & revoking them, & then made a fresh 
devise without expressly referring to the after- 
acquired lands. After the death of testator, the 
widow, in whose favour the devise in the codicil was 
made, supposing she was entitled to the rents of 
the after-acquired lands, entered into possession 
thereof & received them to the time of her death :— 

Held: the heir-at-law of testator, although he had 

acquiesced in ignorance of his rights, was entitled 

to an account against her exor. of those rents & 
profits from the time of testator’s decease.— 

MONYPENNY v. Bristow (1832), 2 Russ. & M. 1173 

1L. J. Ch. 88; 39 KW. R. 339, L. C. 

Annotations :-—Mentd. Hughes v. Turner (1835), 3 My. & K. 
666; Yarnold v. Wallis (1840), 4 Y¥.& C. Ex. 160; Doed. 
York v. Walker (1844), 12 M. & W. 591; Skinner v. Ogle 
(1815), 4 Notes of Cases, 74; Hughes v. Hosking (1856), 
11 Moo. P. C. C. 1; Re Earl’s Trust (1858), 4 K. & J. 
673; Phillips v. Homfray (1883), 24 Ch. D. 439. 








1273. |—MarkKER uv. MARKER, No. 308, 
ante. 

1274. ——.]—VYVYAN v. VYVYAN, No. 1537, 
post. 

1275. -;—Acquiescence without full & suffi- 





cient knowledge & understanding of the circum- 
stances of the case, in respect of which such 
acquiescence is alleged to be a bar, cannot be of 
any avail.—PRIDEAUX v. LONSDALE (1863), 4 
Gilf. 159; 1 New Rep. 565; 32 L. J. Ch. 317; 
8 L. T. 109; 9 Jur. N. 8S. 488; 11 W. R. S531; 
66 E. R. 661; affd. on other grounds, 1 De G. J. 
& Sin. 433, L. Jil 
Annotations :—Mentd. Everitt v. Everitt (1870), L. R. 10 
Kq. 405; Phillips vr. Mullings (1871), 7 Ch. App. 244; 
Baker v. Loader (1872), L. KR. 16 Kg. 49; Wwolman ve 
Wellman (1880), 15 Ch. ID. 570. 


Jarly rendered at meetings of the 
trustees & were examined & doqueted 
by them as correct, the truster being 


froin deft, two quartcrs’ rent accrued 
after the date of the above trans- 
action :—Held: the co. had acquiesced 
in the transaction, & urust be treated 
as paid.—NORTUKKN LOAN & LAND 
Co, ¢v.  LICHTSCHEINDL (1588), 6 
N. Z. L. lt. 643.—N.Z. 


1269 v. ~J--Where a principal, 
knowing tho full circumstances of the 
siguing of ab agreement for sule & 
purchase of land by an agent on his 
behalf, does not notify the purchaser 
of his ropudiution for nearly three 
years he is cstopped by his acts & 
conduct from objecting to the ugree- 
ment.--Wist ov, Ditticar, [1920] 
N. ZL. KR. 139.—N.Z, 
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1270 i. General rule.}—The exors. of 
‘deceased under a provision of the will, 
paid out of the funds of the estate a 
sum for the board & maintenance of a 
daughter of deceased, the assets of the 
‘estate being insufficient to pay the 
‘Claims of creditors :—Ueld: the exors. 
were not relieved by the fact that the 
widow of deceased, who was the 
principal creditor, was aware of the 
payments & made no objection, it 
appear that she was not aware of 
‘the condition of the assets or of the 
-insufficiency of the estate.— Ke RYER- 


while his right is being infringed by ]3., 
in order to create an estoppel by 
acquiescence, A. must know of his own 
rights, & 13, must expend money or 
do sone act on the faith of his mistaken 
belief.-—-HaRVEY v. LAWRENCE (1915), 
32 W. L. R. 2973; 9 W.W.R.9L; 25 
DL. L. lt. 706.—CAN. 

1270 iii. ——.] —A widow was entitled 
to above £1,000 in name of jus relicta 
besides £20 of terce. Her husband 
had executed a settloment making very 
inferior provisions in her favour, & 
even these she was to forfeit in the 
event of a second marriage, which she 
inude. After the lapse of ten years 
frow the death of her first husband, 
during which time a series of actiugs 
by all parties had taken place, on the 
footing that the settlemept was un- 
challengeable :— Held: competent to 
her to recur to her legal claims, in 
respect that any acts of alleged homolo- 
gation were done in ignorance of her 
legal rights & therefore afforded no 
proof of uw consent to surrender them.— 
Hops v. DicksON (1833), 12 Sh. (Ct. 
of Sess.) 222; 9 Fac. Coll. 140.—SCOT. 


1270 iv. ——.]}—In a trust-deed for 
behoof of creditors, the agent of the 
truster was appointed one of the 
trustees, & at the first meeting of 
trustees was appointed agent & factor 
in the trust. is accounts were regu- 


present & offering no objection to the 
trust manarement. The first) account 
rendcrod by the agent was doqueted 
as correct by the truster mself, 
along with the trusteus :-—~/Held : in an 
uccounting at the instance of the 
truster, the facts alleged as inferring 
ucquiescence & even the signing the 
doquet not being proved to have 
tuken place in the knowledge of his 
legal rights, the truster was not barred 
from objecting to the agent’s accounts. 
-—LAUDER v. MILLAR (1859), 21 Dun. 
(Ct. of Sess.) 1353; $l Se. Jur. 740,— 
SCOT. 


1270 v. -}—No doctrine js bettor 
scttled in our luws than that a person 
cannot be held to have renounced his 
legal rights by acquiescence, unless 
it is clear that he had full knowledge 
of his rights & intended to part with 
them.—WATSON v. BURCHELL (1891), 
9S. C. 2.—S. AF, 


g. Knowledge of agent.J—-A 
policy of insurance on a grist mill 
covers not only the building, but also 
the fixed & movable inachinery in it. 
Pitf. effected an insurance in defts.’ 
co. on a grist mill. Ho stated in his 
application that there were no other 
insurances on the property, although 
there was an existing insurance on the 
fixed & movable machinery in the 
mill :—Held; the policy was vvid, 
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Sect. 3.—By representation: Sub-secl. 3, C. (b) & 
(¢).] 
1276. .|—Where acquiescence is relicd on 


it must be shown that the person acquiescing was 
aware of the thing in which he acquiesced, & of 
the effect of such acquicscence.—STRANGE v. 
Fooks (1863), 4 Giff. 408; 2 New Rep. 507; 8 
L. T. 789; 9 Jur. N.S. 943; 11 W. R. 983; 66 
kK. R. 765. 

Annotation :-—Mentd. Wulff v. Jay (1872), L. li. 7 Q. B. 756. 

1277. .|\—A wife who in ignorance of her 
right in equity to enforce a pre-nuptial agreement, 
for a settlement accepted a scttlement of a far 
inferior sum, is not by doing so bebarred from 
enforcing her claim to the full amount of property 
agreed to be settled upon her.—GILcHnKIst v. 
UWeRBERT (1872), 26 L. LT. 3881; 20 W. R. 348. 

1278. -|-—Trust funds were settled on trust 
for S. for life, with remainder as S. should appoint, 
with power for the trustecs to invest on leasehold 
or chattel real securities. The trustees acting 
upon a valuation which the ct. held to be excessive 
& unreliable, invested part of the trust funds, 
during the lifetime of S., on separate sub-mtges. 
of cleven Jeaschold houses, which were unoccupied, 
& not completely finished, the amount of the 
advances exceeding one-half of the valuc of the 
property. S. died, having made awill which was 
held to operate as a good appointment of the trust 
funds; & on the application of the exors. of S. in 
that action, with the sanction of the chief clerk, 
the sub-mtges. were, in Dec. 1883, transferred by 
the trustees tothe exors. In May, 1884, the exors., 
finding the security insufficient, sued the trustees : 
—-Hleld: the exors., having taken the transfers in 
ignorance of the circumstances attending the in- 
vestments, were not debarred from bringing the 
action by adoption or acquiescence.—- SMETHURST 
v. HASTINGS (1885), 30 Ch. D. 490; 55 L. J. Ch. 
173; 5621. 7.567; 33 W. R. 4063 17. L. R. 335. 
«fnnotation :-—Mentd. Mara v. Browne, [1895] 2 Ch. 69. 

1279. —-~—.|]~-A son remained in ignorance of 
his right to legitim for nearly three years after his 
father’s death; & all parties acted as if legilim 
was not due :-—//eld: the son’s claim to legatam 
was not barred by acquiescence. — KINTORE 
(COUNTESS DOWAGER) v. KINTORE (MARL) (1886), 
]1 App. Cas. 394, H. L. 

1280. .|\—Where a person has once a right 
to rescind a contract he does not Jose that right 
merely by acting upon the contract or delay in 
impeaching it, so long as he remains in ignorance of 
his right, & the position of the parties remains 
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substantially the same. The rule as to restitutio 
an integrum is that the person seeking relief by 
way of rescission cannot succeed if restitution is 
prevented by his own act or default. 

Deft., a next of kin agent, discovered that cer- 
tain real estate in New Zealand passed on the 
death of an intestate to two co-heiresses who were 
widows in poor circumstances unacquainted with 
business affairs, & aged 70 & 72 respectively. 
The property was of considerable value, & was in 
the hands of the public trustee at W., New Zea- 
land, where an order had been obtained in favour 
of another claimant of the property whose claim 
had been prosecuted by deft. After obtaining 
from this claimant a promise not to communicate 
on the subject with the co-heiresses deft. had an 
interview with them at which he informed them 
that they were entitled to certain property, but 
he did not disclose its value. Deft. then induced 
them to sign two documents whereby they agreed 
that lic was to have one-half of the property 
recovered. The women had no independent 
advice & were allowed no time for consideration. 
From the evidence it appeared that, though the 
documents did not so stipulate, deft. represented 
to the women & induced them to believe that he 
would recover the property for them, & also that 
if they once signed they could never escape from 
the contract. The agreement was made in May, 
1889, & was never repudiated by the two women, 
who both died in 1893. Irom time to time they 
received payments in respect: of the property on 
the footing of the agreement :—/ield: the 
transaction ought not to stand having regard to 
the principles acted upon by cts. of equity, & the 
right to rescind had not been lost by delay & 
acquiescence on the part of the two women.— 
ReKs v. DE BERNARDY, [1896] 2 Ch. 4373 65 
L. J. Ch. 656; 74 L. 1. 5855 12 7. L. R. 412. 
Annotations :—Refd. Wedgerficld vr. Do Bernardy (1908), 24 

WL. dt. 497; Ford v. Radford (1920), 36 T. L. RR. 658, 

Mentd. Glegg v. Bromley, (1912) 3 K. B. 474, 

1281. |} —BANQUE JACQUES-CARTIER 0. 
BANQUE )D’EPARGNE DE LA CITE ET DU DISTRICY 
DE MONTREAL, No. 1268, ante. 

1282. Knowledge of unauthorised agent.] 
—K. mortgaged a policy of life assurance to F., 
& afterwards filed a petition for liquidation. He 
obtained his discharge on payment of 2s. in the 
pound on the unsecured debts, & in accordance 
with the arrangement all K.’s property was 
assigned to certain persons, except the equitics 
of redemption in the securities held by secured 
creditors. Shortly after this, I. agreed with 








as there was a double insurance on 
part of the property, insured by defts., 
& they were not. estopped from setting 
up such further insurance by their 
agent’s knowledge of it.—SHANNON 1, 
Gort Disrricr MUTUAL Fine INSUR- 
ANCE CoO. (1878), 2 A. Lt. 396.—CAN. 


h. -}—-A party executed 
a trust-deed for behoolf of creditors, 
which contained a power to appoint 
an agent & factor, but there was 
no power to appoint any of the trus- 
tecs to the office. At the first meeting 
of trustees, A., the ordinary law-agent 
of the truster, who was mominated a 
trustec in the deed, was appointed 
agent & factor in the trust. There- 
ufter, at meetings of the trustees & 
truster, the accounts of the agent 
were submitted for consideration, & 
they were, down to a certain period, 
doqueted & subscribed as correct, 
not oy by the trustecs but by the 
truster himself, who, as it appeared, 
knew gencrally of A.’s acting as agent 
in the trust :—/J/eld: in the circum- 
stances, the truster was not barred 
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from taking the objection, the alleged 
acts of acquiescence being done in 
ignorance of his legal rights.—LAUDER 
v. MILLAR (1859), 21 Dunk. (Ct. of 
Soss.) 1353; 31 Sc. Jur. 740.—SCOT. 
-.}—Proprietrix of cer- 
tain subjects handed the title deeds 
thereof to her law-agents, a pephew, at 
whose death it was discovered that he 
had utilised the title-deedsy to obtain 
money for himself by means of a forged 
bond over the property. Previously 
proprietrix had asked another nephew, 
a brother of the law agent, to make 
inquiries, in the course of which he 
learnt that his brother had obtained 
money for himself on the security of 
his aunt’s title-deeds. He refrained 
from colmunicating this to his aunt 
till after his brother’s death, when she 
heard of the bond for the first time & 
at once repudiated her signature. In 
an action by her against the bond- 
holders for reduction of the bond as a 
forgery & for delivery of the title- 
deeds, the defenders maintained that 
she had udoptcd the forged deed as 


her own, or at Icast was barred by her 
uctiugs from pleading that she had 
not. adopted it:—Held.: the know- 
ledge _of the nephew employed to 
make inquiries, which he had refrained 
from communicating, could not bo 
imputed to the pursuer so as to bar 
her from subsequently repudiating the 
forgery. — MUIR’s Exrcurors v. 
CRAIG’S TRUSTEES, [1913] S. C. 349; 
00 Sc. L. KR. 284; 158. L. T. 2.—SCoT. 


1. _ Knowledge of broker.) — 
A. authorised a broker to buy sharcs 
for him, which the broker on Oct. 15 
said he did; a transfer signed by the 
seller on Nov, 6, was afterwards signed 
by purchaser of same date, & retuined 
by him, & the price paid by him to 
the broker. It afterwards turned out 
that the shares assigned were not those 
bought on Oct. 15, but others bought 
on Nov. 6, & that on Nov. 3, a call 
had been made on all tho shares of 
the co., whieh fact had not been 
communicated to purchaser when he 
took the transfer, nor was he specially 
informed that the shares were not 
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D. as F.’s agent, for the purchase of F.’s interest 
on the policy, but this purchase was never carried 
out. Soon after this agreement D. informed E. 
that none of the incumbrancers would pay the 
premium for that year, & E., on the faith of his 
interest under the agreement, paid it. There was 
no evidence that D. had any authority to enter 
into any agreement on behalf of F., or that F. 
had any knowledge of the contract or of the 
payment by E. On the death of F. his extrix. 
brought an action to enforce the security, & the 
policy was sold for much less than the amount of 
the mtge. debt :—Held: E.’s belief that he had 
a valid contract for purchase, when he had not, 
did not give him any advantage as regarded the 
premium, as there was no evidence that F. knew 
of the alleged contract or of the payment of the 
premium, & on the evidence no request from F. 
to pay the premium could be inferred, & no equity 
could be held to have arisen against F. on the 
ground of acquiescence.—HFALCKE v. SCOTTISH 
IMPERIAL INSURANCE Co. (1886), 34 Ch. D. 234; 
56 L. J. Ch. 707; 56 L. T. 220; 35 W. R. 1438; 
3 T. L. R. 141, C. A. 

Annotations :—Mentd. Re Winn, Reed v. Winn (1887), 57 


L. 'T. 3823 He Coventry & Nuneaton Tram. Co. (1888), 
47. L. BR. 458; Re Winchilsea’s Policy Trusts (1888), 
39 Ch. D. 168; Patten v. Bond (1889), 60 L. T. 5833 


Strutt v. rae tes (1889), 61 L. T. 460; Blyth v. Fladgate, 
Morgan v. Blyth, Smith v. Blyth, (1891] 1 Ch. 339; 
Securities & Properties Corpn. ». Brighton Alhambra 
(1893), 62 L. J. Ch. 566; He Walker, Meredith v. Walker 
(1893), 68 L. T. 517; The Gas Float Whitton (No. 2), 
11896) P. 42; The Ripon City, [1898] P. 78; Keighley, 
Maxsted v. Durant, [1901) A. C. 240; Re National 
Motor Mail Coach Co., Clinton’s Claim, [1908] 2 Ch. 515; 
Re MoKerrell, McKerrell v. Gowan (1912), 6B. W. C. C.N. 
153; Re Phillips, [1914] 2 K. B. 689; He Becket, Purnell 
v. Paine, [1918] 2 Ch. 72. 


1283. Conduct influencing third party.|— 
SARAT CHUNDER DEY v. GOPAL CHUNDER LALA, 
No. 1088, ante. 

See, further, Sub-sect. 1, B. (f), ante. 





(c) Particular Instances. 


1284. Consent to disposition of estate.|—If a 
person consent to the disposition of an intestate’s 
goods, & afterwards take out administration, he 
cannot maintain trover for them; for he is bound 
by his former consent.—WHITEHAL v. SQUIRE 


those bought on Oct. 15. The prico 
of the stock having fallen, purchaser Cc. 
refused to register himself as pro- 
prietor :—Held: the acceptance & 
signing of the transfer, & paying the 
price, did not infer acquiescence on 
purchaser’s part in tho purchase of 


of Nov. 6, in respect of his not being Woul 


deft.’s wife. 


PART VI. SECT. 3, SUB-SECT. 3,— 
(c). by pltfs. 


1284 i. Consent to disposition of estate.} 
——The locus had been granted 
whose father agreed to give him a deed 
of a property called S., provided pltf. 

convey the locus to his sister, 
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(1690), 3 Mod. Rep. 276; Carth. 103; Holt, 
K. B. 45; Skin. 274; 1 Salk. 295; 87 EK. R. 183. 
Annotations :—Refd. Mountford v. Gibson (1804), 4 East, 
441: Mitcholl v. Moorman (1826), 1 Y. & J. 21; Lacey 
Liggu Bath Sia, Monti, Daley o, Wileon GT4d 
p hod. Rep. 473; Foster v. Batos (1843), 13 L. J. Ex. 


1285. .}—The mtgor. of a farm, by his 
will, devised the mortgaged property upon trust 
to allow his unmarried daughters to reside at & 
carry on the farm. In 1859, shortly after his 
death, the mtgees., in answer to inquiries made 
by them, were informed by the solr. of the exors. 
of the will that it was probable the daughters 
might carry on the farm; that the personal 
estate of the mtgor. had been valued, stating the 
amount, which was barely sufficient to satisfy 
the mtge. debts; & adding that the shares of the 
daughters therein would afford them sufficient 
means to carry on the farm. The solrs. of the 
mtgees. replied saying they should be glad to 
hear that the daughters were able to continue at 
the farm with comfort as well as advantage to 
themselves. The exors. proceeded to distribute 
the personal estate among the residuary legatees, 
including the daughters, who employed their 
shares in carrying on the farm, which they con- 
tinued to carry on for over twenty years, duly 
paying to the mtgees. the interest on the mtge. 
In 1880 the interest ceased to be paid, & the 
mortgaged property proved insufficient to satisfy 
the amount due on the mtge. In 1885 the 
mtgees. brought an action against the residuary 
legatees to recover out of their shares of the 
assets of the mtgor. the amount due on the 
covenant in the mtge. for payment of the debt :— 
Held: the conduct of the mtgees. implied an 
assent on their part to the distribution of the 
personal estate among the legatees, & an intention 
to release their right to have it applied in satis- 
faction of their mtge. debt.—BLAKE v. GALE 
(1886), 832 Ch. D. 571; 55 L. J. Ch. 559; 55 L. T. 
234; 34 W. R. 555, C. A. 

Annotations :—Consd. Re Eustace, Lee v. McMillan, [1912] 

1 Ch. 561. Mentd. Re Fludyer, Wingfield v. Erskine, 


[1898] 2 Ch. 562; Re Lacey, Howard v. Lightfoot, [1907] 
1 Ch. 330. 


1286. Acquiescence in bankruptcy proceedings 





with the seal of the co. In an action 
as indorseesa, against the 
maker :—Held: deft. was estopped 
from denying the competency of the 
co., to pass the property in the note 
by indorsement.—BANK OF VICTORIA 
Vv. BROWN (1875), ] Vv. L. R. 47.—AUS. 


o pltf., 


to secure 


made acquainted with the fact of the 
call on Nov. 3, & that the shares were 
different.—BLACK v. CULLEN (1853), 
15 Dunl. (Ct. of Sess.) 646.—SCOT. 
_m. Support of resolution by coun- 
cillor — Ignorance of illegality.]— A 
municipal council resolved to increase 
their overdraft, such increase being 
specially made to provide for the 
erection of a pavilion. <A councillor, 
who had supported the erection of the 
pavilion & voted for the increased 
overdraft, applied for an interdict 
prohibit further work on the 
pavilion, the erection of which had 
been proceeded with. He stated that 
at the time he voted for the increased 
overdraft he was not aware that the 
ratepayers, who had subsequently at 
& public meeting passed a resolution 
hostile to the scheme, were opposed 
to the project, nor was he then aware 
of the illegality of the method adopted 
of raising the necessary money :— 
Held: appct. was not, under the oir- 
cumstances, estopped by his conduct 
from making the application. NEALB 
v. East LONDON MUNICIPALITY (1913), 
t D, L. 297.—8S. AF. 


J.—VOL. XXI. 


The father, 
performance of this agreement, gave 
the deed of 8S. to his wife as an escrow, 
to be delivered to pltf. on his conveying 
the locus to his sister. A deed from 
itf. to his father had been prepared 
n the latter’s lifetime. After the 
father’s death pltf. obtained the deed 
of S. from his mother, at the same 
time executing & delivering to her the 
deed to his father, on the uwunder- 
standing thatin pursuance of the agree- 
ment he thereby resigned his title to 
the locus to sister. The jury 
found for deft. Pltf. moved for a 
new trial :—Held; pitf. was estopped 
by his own acts from treating deft. 
as a trespasser.—MOKINNON v. MCc- 
KINNON (1852), 1 P. EH. I. 59.——CAN. 


n. In validity of indorsement of 
bill of exchange company. ]—It being 
desired to procure an overdraft from 

ltis. to a mini co,, deft. & other 
tors agreed to lodge promissory 
notes of the shareholders as security 
forrepayment. Deft. gave his promis- 
sory note to the co. payable to the co. 
or its order. The note was indorsed 
by two directors & the manager, & 


0. Acceptance of Crown grant with- 
out question.|}—A grantee of Crown 
lands, who has accepted the Crown 
grant without question for several 
years, cannot go behind the Crown 
grant nor adduce to show that it has a 
different meaning from that which it 
appears to have.—GREEN v. COOKE 
(19038), 98. R. N.S. W. 1.—AUS. 


P. In membership of organisation.) 
—By the rules of an organisation it 
was provided that a candidate for 
admission should fill in a nomination 
form, pay an entrance fee, & should 
thereupon become a member. On 

roceedings in a ct. of petty sessions 

y the organisation to recover dues 
from deft. who was alleged to be a 
member the magistrate found that he, 
not having paid an entrance fee, was 
not @ member :—Held: deft. was not 
estopped from denying that he was a 
member by an agreement by which he 
undertook to pay to the organisation 
@ certain sum per fortnight off his 
arrears in addition to ordinary 
contribution until his arrears had been 
cleared off.—UNrITeED GROCERS TEA 
& DAIRY PRODUCE EMPLOYEES’ U NION 


Z 
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Sect. 3.—By representation: Sub-sect. 3, C. (c)-] 


—By bankrupt.]—FLowER v. HERBERT (1751), 
2 Ves. Sen. 326; 28 E. R. 210, L. ve ; ‘ 
i — . Heane v. Rogers (1829), B. & CG. 
ee tank rete e38), 5 L. * C. v 7 
1287. Soliciting votes of creditors for 
assignees.|—If a trader, against whom a commis- 
sion of bkpt. has issued, has acquiesced in it so 
far as to go to the different creditors, to solicit 
them to vote for particular persons as assignees, 
he cannot afterwards question the commission in 
an action for money had or received, against 
those persons, whether he is an object of the bkpt. 
laws or not.—LIKE v. Howe (1806), 6 Esp. 20, 


N. P. 

Annotations :——Distd. Munk v. Clark (1835), 2 Bing. N. C. 
999. Refd. Heane v. Rogers (1829), 9 B. & C. 577; 
Munk v. Clarke (1833), 10 Bing. 102; Freeman v. Cooke 
(1848), 2 Exch. 654. 


1288. By seeking protection from arrest.} 
—(1) A bkpt. is elt cotaaey from disputing the 
commission against him, if he seek protection 
from arrest in consequence of that commission : 

(2) Or if he apply for his certificate, even though 
he do not obtain it; for the application alone is 
an acquiescence under the commission._-DENNETT 
v. KIRKPATRICK (1826), 5 L. J. O. S. K. B. 67. 

1289. Insisting on discharge from custody.] 
—Semble : under 6 Geo. 4, c. 16, s. 59, a bkpt. in 
custody, by insisting on his discharge, previous 
to proof of a debt, does not estop himself from 
disputing the validity of the commission against 
him.—Morr v. Mints (1827), 3 C. & P. 197, 
Nw P: 

1290. ———_ Application for appointment of 
official assignees.]|—The fact of the supposed 
bkpt.’s applying to a comr. to appoint an official 
assignee for the purpose of protecting the property, 
is not a proof of the supposed bkpt.’s acquiescence 
in the commission, nor will it estop him from 
suing such assignee.—MUNK v. CLARK (1835), 
2 Bing. N. 0. 299; 2 Scott, 475; 5L. J.C. P. 43 
132 HK. R. 1183 previous proceedings (1833), 10 
Bing. 102. 
eat oigad :—Mentd. Knight v. Turquand (1836), 2 Gale, 


1291. Fiat superseded.|—-A party who has 
concurred in a former fiat that has been abandoned, 
is not thereby estopped from petitioning to super- 
sede, by reason of his not being a trader.—Jve 














OF VICTORIA ©. LINAKER (1916), 22 ped ee ren & caeaer fF quarter 

aving en due, pltfs. 
but thoy afterwards abandoned the 
proceeding, & on Sept. 17, 1860, pltfs.’ 
attorney served a written demand of 


C. L. R. 176.—AUS. 

q. By candidate in irregular election.) 
~-]}i, v. ADAMS (circa 1850), 1 C. L. Ch. 
203.—CAN. 
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Epwarps, Ex p. Epwarps (1840), 1 Mont. D. 
& DeG.3; 9L. J. Bey. 11. 


Annotation :—Mentd. Re Stewart, Ex p. Stewart (1849), 
3 De G. & Sm. 557. 


1292. Concurrence in sale of debtor’s 
estate.|—Debtors arranged with their creditors, 
applts., for the payment to them of 10s. in the 
pound by instalments, & to secure the payment 
of those instalments, they assigned all their 
estate & effect to trustees, to carry on the business 
until payment or until default in payment, of any 
instalment. The assignment provided, that if 
the proceeds of the trade were insufficient, the 
trustees were to convene a meeting of the creditors, 
& either to sell the estate & divide the proceeds, 
or wind up the estate in such manner as should 
be agreed on by three-fifths of the creditors. 
That arrangement was to be in satisfaction of 
the debts. The instalments were not all paid, 
& applts. concurred in a sale of the debtors’ 
estate, after which the debtors obtained a certifi- 
cate from the district comrs. under sect. 221 of 
Bkpcy. Law Consolidation Act, 1849 (c. 106). 
Applts. moved for an order to set aside that 
certificate, but failed :—Held: on appeal, the 
certificate was correct, & the appeal must be 
dismissed, applts. having by their own conduct 
precluded themselves from disputing the certifi- 
cate.—HRe HARRISON, La p. Foster (1860), 2 
L. T. 481; 6 Jur. N.S. 664, L. JJ. 

—— By creditor.|—Sce Bankruptcy, Vol. IV., 
pp. 158 et seg. 

—— By bankrupt.]—-See Bankruptcy, Vol. 
IV., pp. 837, 338, Nos. 3164, 3170. 

Acquiescence in act of bankruptcy.]|—See BANkK- 
nuprey, Vol. IV., pp. 126 et seg., Nos. 1157-1198. 

Composition deeds—Position of creditors.|—Sce 
Bankrurrcy, Vol. V., pp. 1110 e¢ seq. 

1293. Agreement with incumbent for com- 
pensation of tithes.|—Where the occupier of land 
has entered into an agreement for a composition 
for tithes, he cannot set up as a defence to an 
action on such agreement, that the incumbent 
was simoniacally presented.—BROOKSBY v. WATTS 
(1815), 6 Taunt. 333; 2 Marsh. 38; 128 E. R. 
1063. 

1294. Excess pay credited by army agent— 
Principal not notified after mistake discovered.|]— 
Where the paymaster of a regiment gave credit 
in @ running account with an officer on a foreign 


also ecd tu assign the patents 
themselves. In fact the patents were 
invalid, for want of novelty, & deft. 
having re-assigned any interest he had 
in the patents, claimed the right to 





distrained, 


yr. Assent to mortgage of cattle.)— 
Pltfs., living with their father, assented 
to his mortgaging & delivering cattle 
to deft., as security for a debt due 
from him:-——Held: in trover against 
deft., pltfs. were estopped from setting 
up title in the cattle.—LYON v. PER- 
KINS (1852), 2 All. 375.—CAN, 


s. In sule & division of land.)}— 
It was doubtful whether plitf. took an 
estate in present under a deed or an 
estate in remainder after the death, of 
his father. If tho latter. Semble: 
his acquiescence in the sale & division 
of the land during his father’s life 
would not operate as an estoppel in 
pais.—DoE v. BAXTER (1855), 3 
All. 232.—-CAN. 


t. In demand for 
land.J}—Deft. had been tenant to 
pitis. at a yearly rent, payable 
quarterly, for a term which expired 
on June 1, 3859. About that time 
a new icase was agreed upon between 
them at an advanced rent, but none 
was executed owing to objections 
raised by deft. to the draft. Deft. 


possession of 


possession on deft., who told him that 
was just what he wished, & that pltfs. 
might have the place. He refused, 
however, to go at once with the 
attorney & give it up, saying that ho 
wished first to remove some th . 
Nothing more was done, & pitfs. 
three weeks after having brought 
ejectment, deft., besides denying their 
title, claimed to hold as thoir tenant :— 
Held: pltfs. were entitled to recover, 
for deft., having denied their title 
could not insist upon notice to quit 
& he was estopped by his offer to leave 
the place. ARTWRIGHT v. MCPHER- 
SON (1860), 20 U. C. R. 251.—CAN. 
u. In validity of patent.)—During 
the existence of a licence, the licencor 
cannot dispute the validity of a patent 
obtained by him, & afterwards assigned 
by him for value to another.—WHITING 
v. TUTTLE (1870), 17 Gr. 454.—CAN. 
a. -}—-The holder of patents for 
improvements in certain agricultural 
implements, agreed to assign to deft. 
the exclusive right to sell these im- 
plements, but not the manufacture 
them; &, in certain contingencies, he 





manufacture the implements for his 
own benefit :-—/eld: owing to the 
agreement between the arties, & 
their dealings with each other there- 
under, deft. was estopped from 
questioning the validity of the patonts. 
—GILLIES v. COLTON (1875), 22 Gr. 
123.—CAN. 

b. By heirs in continuance of de- 
ceased’s business.)—Heirs, being also 
next of kin, had been parties to the 
continuing of the business of deceased 
with his assets & those of his partner: 
—Held: they were precluded from 
opens to payment by the estate 
of the losses incurred in continuing 
the business.——-LOVELL v. GIBSON 
(1873), 19 Gr. 280.—CAN. 

co. Agreement by sheriff as to dis- 
trained property.J}—The sheriff, under 
pitf.’s execution, seized certain goods 
which had been distrained by a mtgee. 
Prior to the sale pltf. & the mtgce. 
agreed with the sheriff that he should 
sell the goods & hold the proceeds 
until it should be decided between pltf. 
& the m - who was entitled to the 
same. r the sale the proceeds 


Part VI.—EsTopreEL IN PAIs. 


station, for sums of money as increased pay & 
allowances to which, from a misconstruction of a 
general order, he supposed the officer was entitled 
& after having been apprised by the Board of 
Ordnance that such sums would not be allowed, 
suffered the officer to remain in ignorance of this 
fact forfour years. In an action by the officer’s 
personal representative, for pay remaining due :— 
Held: the paymaster was concluded by the 
account in which he had erroneously given credit 
for the increased allowances, & was not at liberty 
to set off the latter against the demand.—SKYRING 
v. GREENWOOD (1825), 4 B. & O. 281; 6 Dow. & 


Ry. K. B. 401; 107 EB. R. 1064. 
Annotations :—Apld. Bate v. Lawrence (1844), 2 Dow. & L. 
83. Consd. Swan v. North British Australasian Co. 
ciece), 7H. & N. 603. Distd. R. v. Blenkinsop, (1892) 
. B. 43. Apld. Deutsche Bank (London Agency) v. 
Beriro (1895), 73 L. T. 669; Holt v. Markham, [1923] 
1K. B. 504. Refd. Higgs v. Scott (1849), 7 C. B. 63; 
R. v. Treasury Lords, Re Queen owager’s Annuit 
(1851), 20 L. J. Q. B. 305; Cave v. Mills (1862), 7 WH. & N. 
3; Daniell v. Sinclair (1881), 6 App. Cas. 181; Miles 
es Cab. 491; Baker v. Courage 


». Scotting & Wi. 
', 854. Mentd. I 


eee 101 
1851), 7 Exch. 93; 
2; Vagliano v. Bank of England 


Parrott v. Anderson 
De Cordova vw. De Cordova ett 
1889), 


1295. Lease granted in accordance with agree- 
ment.]—In 1804, A., tenant for life under a settle- 
ment with a power to grant leases for 21 years, 
concurred with B., the next tenant for life in an 
agreement to grant to the steward & solr. of A. a 
lease of part of the lands, etc., in settlement for 
21 years absolute at a rent fixed upon a valuation, 
which omitted to estimate certain rights of common 
annexed to the lands, on the alleged ground that 
those rights were disputed by the copyholders of 
the manor. In 1809, B., having become tenant 
for life, on the death of A., executed a lease, 
according to the agreement. 

In 1810, under an Act for inclosure of waste 
lands, a very large allotment of the waste was 
made, in respect of the lands leased, the rights of 
common having been admitted. B. died in 1816, 
when the reversion of the lands, subject to the 
lease, vested in C., who accepted the rent reserved 
till 1821, when he filed a bill to set aside the 
lease :—Held: the relief was barred by acts of 
confirmation & acquiescence.—SELSEY v. RHOADES 
(1827), 1 Bli. N.S. 1; 4 E. R. 774, H. L. 
Annotations :—Refd. Baker v. Read (1854), 18 Beav. 398. 


Mentd. Nicol v. Vaughan (1832), 6 BU. N.S. 104: Nicol 
v. Vaughan (1834), 7 Bli. N.S. 395; Trovelyan v. Charter 


339 


1835), 4 L. J. Ch. 209; Rudd v. Sewell (1840), 4 Jur. 
82 OM ters v. Shaftesbury (1866), 14 L. T. 184 Dunne 
v. English (1874), L. R. 18 Eq. 524. 


1296. Application for discharge of debtor— 
Admission of debt.)—-Where a party is in execu- 
tion, & a third person engages that if he is dis- 
charged, he will have him forthcoming at any 
future period, in case it should appear necessary 
to pltf. to issue another execution, & an action is 
afterwards brought for the non-performance of 
such an agreement, deft. cannot set up the 
illegality of the first execution as an answer to 
the action.—ATKINSON v. BAYNTUN (1835), 1 
Bing. N. 0. 444; 1 Hodg. 7; 1 Scott, 404; 4 
L. J.C. P. 127; 131 E. R. 1188. 
arene” :—Mentd. Denton v. Godfrey (1847), 11 Jur. 


1297. Compromise on election of municipal 
officer.|—Where one, with a view to preserve 
peace, has been party to an arrangement for the 
election of another to a municipal office, the ct. 
will not allow him as relator, afterwards to 
question that election on quo warranto.—R. v. 
JONES (1837), as reported in Will. Woll. & Dav. 
673; 1 Jur. 819. 

Annotation :—Mentd. R. v. Roberts (1838), 7 Ad. & El. 433. 

1298. Concurrence in conditions of sale.]— 
Deft., who was an incumbrancer on an estate 
sold under the decree of the ct., & who had con- 
curred in settling conditions of sale, describing 
such estate as to be sold free from incumbrances, 
was ordered to concur in carrying the sale into 
effect, & to execute the conveyance of the estate 
to the purchaser free from his incumbrance.— 
TOMLIN v. HATFIELD (1839), 9 L. J. Ch. 119. 

1299. Attendance of meetings of provisional 
committee—Knowledge of appointment of secre- 
tary.|—The secretary of a railway co., who had 
previously been a member of the provisional 
committee :—Held: entitled to maintain an 
action for his services as secretary against another 
committeeman, who having become so whilst 
pitf. was a member of the committee, continued 
to act after pltf. had been to his knowledge 
appointed secretary, & attended meetings at 
which pltf. had acted in that capacity. 

Deft. is estopped by his own acts. Pltf.’s 
name was left out of the prospectus as a committee- 
man, & inserted as a secretary. Deft. continued 
a committeeman, knew of the alteration, & 





were claimed by the mtgee., pltf., & 
by two prior execution creditors :— 
Held: the sheriff, after making such 
agreement, was not entitled to an 
interploader order.—BOSWELL v. PETTI- 
GREW (1878), 7 P. R. 393.—CAN. 


d. Verbal consent to sale by 
mortgagor.]—A chattel mtge. contained 
&® proviso that in case the mtgor. 
should attempt to sell, etc., the 
mortgaged goods, or any of them 
without the mtg e.’s written consent, 
the mtgee. migh. enter & take the 
goods, The imtgor., without such 
written consent, sold a pair of horses, 
part of the mortgaged goods, to pltt., 
when deft., the mtgee., eniared 
took them, & after keeping them for 
four days returned them to pltf., who 
was not subsequently disturbed in 


way Over one 


194.—CAN. 


it was not open to appct. to object that 
the road in a estion was a private 

J.’8 land, because appct. 
himself had treated it as a public 
highway, & had caused C. to be con- 
victed several times for obstructing 
it.—Re VasSHON & ‘TOWNSHIP OF 
East HAWKESBURY (1879), 30 C. P. 


{. Registrar receiving statutory fees 
—-Estopped from denying purpose.}— 
In a suit against a registrar by a 
municipal corpn. for the proportion 
of fees to which the corpn. was entitled 
under R. 8S. O. 1877 (c. 111) :—Held: 
having received the money in question 
& | under the above Act he could not deny 
that he received it for the purposes 
therein provided.—HastTines COUNTY 
v. PONTON (1880), 5 A. R. 543.—CAN. 


proprietors as to boundaries :—Held : 
an owner who adopted a corrected 
survey made by the Crown by filing 
& plan indicating the boundary in 
dispute as thoroin laid down, wag 
estopped as against his adjoining 
prop ioter from setting up any other 

oundary. — JOHNSTON v. OL 
(1884), 1 B.C. R., pt. 2, 56.—CAN, 

k. In validity of bye-law.}—Muni- 
cipality estopped m denying the 
validity of a byo-law, which through 
inadvertence was not sealed or signed 
for purchasing a road, which they deal 
with as their own property, & subse- 
uontly passed a bye-law divesting 
themselves of the road.—R. v. PERTH 
ConrPNn, (1884), 6 O. R. 195.—CAN. 


1. .}—-The persons applying to 
quae a bye-law incorporating @ por- 





his possession. ltf. having sued deft. g. Attendance at illegal meeting. on of a township as a villag 
for the taking :—Held; he was entitled | —Held: the fact that pltf. wed all voted at the Trorietiel Bications 
recover, for the evidence, as set | attended a meeting which d been | holden for the village as incorporated 


out in the case, showed that deft. 


ille 
either verbally consented to the sale Oe 


or acted in such a manner as estopped | preclude him from afterwards filing 
him from denne that the pro rty | @ bill impeaching the proceedings as 
Passed to Pi ——LOUCKS v. MoSioy | irregular & invalid.—MarsH v. HURON 
(1878), 29 CG, P. 54.—OAN. COLLEGE (1880), 27 Gr. 605.—-CAN. 

e. Treating road as public high- h. Adoption o 


way.l—On an application to quash 


Pe Zoplion 
& bye-law closing up a road :—Held : rvey indicating 


y called, & had entered upon 
a defence before the council, did not 


oundary in dispute.) 
—In a dispute between adjoining 


by the bye-law in question. One of 
them beeh a candidate for the 
Office of reeve, & another had been 
elected to the school board, but none 
of them had in any way promoted the 
pass. of the bye-law, or had any 
Part in the ta of the census 
objected to:—Held: appcts. were 
not estopped from moving to quash 


Zz 2 


corrected Crown 
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Sect. 3.—By representation: Sub-sect. 3, C. (c).] 


attended meetings after it had been made (PATTE- 
SON, J.). 

ree thought that the question of partner- 
ship liability arose. 1 thought that deft. had 
bound himself by his own acts (COLERIDGE, J.).— 
Day v. SHARP (1846), 7 L. T. O. S. 62. 

1300. Consent to taxation of costs on particular 
scale.|—Deft. who procures a cause under £20 to 
be tried at the assizes, instead of before the 
sheriff, by consenting that the costs shall be taxed 
on the higher scale in case pltf. succeeds, cannot 
afterwards have leave to enter a suggestion to 
deprive pltf. of costs, upon showing that the 
action ought to have been brought in the county 
ct. But generally, where the case was clearly 
within the jurisdiction of the county ct., qu.: 
whether the ct. has any jurisdiction to refuse the 
suggestion.—GOSLING v. CONDER (1850), Rob. L. 
& W. 285; Cox, M. & H. 331; 19 L. J. Q. B. 
323; 15 L. T.O.S. 141; 14 J. P. 369. 

1801. Moving resolution for promotion of 
Parliamentary Bill.|—A local Act gave a right of 
appeal against any order of the comrs. to any 
person aggrieved by it. At a mecting of rate- 
payers it was resolved that the comrs. be em- 
powered out of the town funds, raised under the 
Act, to prosecute an application to Parliament for 
a local Act. The application failed. The comrs. 
made an order for the payment of the expenses 
out of the town funds. The mover of the resolu- 
tion empowering the comrs. to promote the bill 
appealed as a ratepayer against this order :— 
Held: he was precluded from appealing as 
aggrieved by an Act which he had sanctioned. 
—-HARRUP v. BAYLEY (1856), 6 E. & B. 218; 
25 L. J. M. C. 107; 2 Jur. N. S. 882; 119 
ta 845; sub nom. KR. v. Llarross, 4 W. Wh. 

61. 

1302. Restitutio in integrum rendered impos- 
sible.|.—Where a director avails himself of his 
position to make a private advantage out of 
transactions with his co., such transactions can- 
not be repudiated by the co. after they have, 
with knowledge of them, put it out of their 
power to restore matters to their original position. 
—GREAT LUXEMBOURG Ry. Co. v. MAGNAY 
(No. 2) (1858), 25 Beav. 586; 31 L. T. O. S. 293; 
4 Jur. N.S. 839; 6 W.R. 711; 53 E. R. 761. 
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27 Beav. 273. Retd. Kimber v. Barber (1872), 8 Ch. App. 
16; Ladywell Mining Co. v. Brookes, Ladywell Mining 
Co. v. Huggons (1886), 55 L. T. 284. 


1303. Recognition of settlement of property 
under decree of court.]|—In 1813 a decree was 
mado establishing the will of A., & referring it to 
the master to settle the proper deed to be executed 
by the trustees for the purpose of carrying into 
execution the directions of testator. The master, 
by his report in 1815, approved a settlement in 
which, although the will left the reversion of 
testator’s real estates undisposed of, the reversion 
was limited to testator’s two daughters, in equal 
moieties, according to thcir appointment. The 
matter was at the time fully brought to the atten- 
tion of the trustees, & all the parties interested. 
The ct. directed the settlement to be executed by 
all proper parties, & it was accordingly executed 
by the trustees, & testator’s two daughters, of 
whom C. was a married woman, no fine being 
levied, & D. had just attained 21. In 1882, C., 
in exercise of the power of appointment, pur- 
porting to be reserved to her by the settlement, 
appointed her moicty, to her husband, M., & 
died without having levied a fine, & without 
issue. Shortly after C.’s death, in 1822, D., by 
a codicil, in exercise of the powers under her 
father’s will & the settlement, expressly confirmed 
the appointment made by C., & by a subsequent 
deed of Jan., 1823, which also recited the settle- 
ment, she gave to M., during her lifetime, the 
rents of C.’s moicty. These deeds were executed 
by D. acting under the advice of her own solr., 
& after she had Jeft M.’s house, where she had 
previously resided. In 1834, PD. married, & 
then, after taking legal advice, adopted the 
opinion that as the reversion had not been dis- 
posed of by the will, the limitation of it in the 
settlement was wrongly inserted, & the appoint- 
ment by C. ineffectual. Deeds were executed 
for the purpose of enabling D. to deal with the 
entire reversion, which by her will in 1854, she 
appointed to her husband, N. After presenting a 
petition of re-hearing in 1855, which was directed 
to stand over until he had established by inde- 
pendant proceedings his title to relief, N., in 
1857, filed a bill for the purpose of fastening a 
trust upon the legal estate of C.’s moiety, & 
avoiding the decree & settlement of 1815, so far 
as it affected to deal with the reversion of A.’s 


Annotations :—Consd. Bank of London v. Tyrrell (1859), 


the bye-law.—Re FENTON v. SIMCOE 
Country (1885), 10 O. R. 27.—- CAN. 

m. In site for building.)}—-On a 
motion for injunction by W., a rate- 
payer, against a town corpn. to restrain 
then from paying mnoncy to A. for 
a site for a post office, it was shown that 
a vote of the ratepayers had been 
taken as to which of two sites, one 
owned by the town & the other by 
A., should be chosen, that W. had 
taken an active part in support of the 
one owned by the corpn., &_ the 
majority of ratepayers had voted for 
the othor. It was contended that 
W. was estopped by his conduct from 
maintaining the suit. W. having 
denied that he was aware that the 
site chosen was to be paid for by defts., 
& no sufficient proof of that fact 
having been given:—ield: he was 
not estopped.—-WALLACE v. ORANGE- 
VILLE TOWN (1884), 5 O. R. 37.—CAN. 
_ n. Creditor assenting to aid assignee 
in winding up estate—Itstopped from 
ceene validity of assignment. }—A, 
creditor attended a necting of creditors 
after the execution of a deed of 
assi ent, & assented to be appointed 
an pector to aid the assignee in 
winding up the estate :—Held: he 
Was estopped from afterwards denying 


the validity of the assignment.— 
GARDNER v. KLOEPFER (1885), 7 
O. kK. 603.—CAN. 


o. In mistake.}—Tho ct. refused to 

open up a rule alleged to have been 
made under a mistake, which had been 
acquicsced in for seven years.—fe 
GREENWOOD ESTATE (1891), 23 N.S. hi. 
262.—CAN, 
_ Pp. Acceptance of invalid shares in 
wgnorance of ground of invatidity.}— 
The acceptance of invalidity issued 
sharos in ignorance of the ground of 
invalidity, & the subsequent sale of 
some of the shares so accepted, will 
not preclude repudiation.—Twiea v, 
THUNDER HiLL MINING Co. (1893), 
3 B. Cc. It. 101.—CAN. 


q. In_ incapacity of party  con- 
tracting..—A man cannot set up the 
incapacity of the party with whom he 
coutracted in bar of an action by that 
narty for breach of the contract.— 
cole Se & INVESTMENT 

. v. ALY » 10 Man. L. F 


r. In injury to land.J}—A dam 
was constructed above the female 
pltf.’s land by defts. for the purpose 
of driving their logs, with the result 
that the stream widened itg banks 


real estates :—Held: 


although the limitation of 


where it flowed through pltf.’s pro- 
ports & caused injury to it. Pltf.’s 
1usband had assisted in building thu 
dam as an cmployce of decfts., & at 
the timo was the owner of the land 
now owned by pltf.:—Held: pltf.’s 
were not estopped from secking to 
restrain by injunction further injury 
to the property & claiming damages 
for the injury done.—MITIEN  v. 
ba GN (1895), 1 N. B. Eq. Rep. 171. 


s. In misconduct of  trustee.}— 
Funds held by F. as trusteo for C., 
were misappropriated by being de- 
posited with the firm of F. F. & Co., 
of which F. was a member, & aftor 
being so kept on deposit for a period 
of upwards of six years, were lost 
in consequence of the failure of the 
firm. In an action against defts. 
who wero sureties for F., to compel 
them to make good the funds so mis- 
appropriated & lost, the defence relied 
upon the knowledge of the SSD DEC 
preven on the part of C., which 

owledge was sought to be shown by 
the fact that payments of interest were 
made to C., from time to time, by 
cheque of the insolvent firm -—Held : 
knowledge on the part of C. that some 
part of the trust fund had been placed 
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the reversion contained in the settlement of 1815 
was not authorised by A.’s will, it had been 
agreed to & inserted by all parties upon a deliberate 
family agreement; it had been distinctly recog- 
nised, adopted, & confirmed, by the deliberate 
& well informed acts of D.; & arrangements 
having been made’& sanctioned upon the faith 
of the validity of the settlement & the limitations 
therein contained, D. had precluded herself from 
in any way questioning that family agreement 
which was so fully evidenced by her own acts, 
still less could those claiming under her succeed 
after a lapse of 23 years in fastening any trust 
in their favour upon the moiety appointed by C. 
to M.—HEaAD v. GODLEE, REYNOLDS v. GODLEER 
(1859), John. 536; 29 L. J. Ch. 633; 6 Jur. N.S. 
495; 8 W. R. 141; 70 EB. RR. 534. 

Annotations :—Mentd. Curteis v. Wormald (1878), 10 Ch, D. 

172; Wise v. Piper (1880), 41 L. T. 794. 

1304. Transfer of contract for work & supply 
of materials.|—Where a contract to supply work 
& materials has been transferred, & the party 
entitled to the benefit of the contract has acqui- 
esced in the transfer; & suffered the work to be 
completed by the transferee, such party cannot 
refuse payment on the ground of the informality 
or insufficiency of the act of transfer.—F ALLE v. 
LE SuruR & LE HuGuErT (1859), 12 Moo. P. C. CG. 
501; 7W. R. 707; 14 BE. R. 1002, P. C. 

1305. By taking part in proceedings.|-—B. 
assigned a policy on his own life, effected in an 
insurance office having offices both in England & 
Scotland, to D. as a security for moneys advanced ; 
& notice was given to the office of the assignment. 
B. & D. were both resident & carried on business 
in London; but the former had also a place of 
business in Scotland, where his estate became 
sequestered, & EH. F. was appointed trustec for 
his creditors. On the death of B. proceedings 
were instituted in Scotland by F. against D. for 
an account; & he also sued out a writ of arrest- 
ment jurisdictionis fundande causa to attach the 
monies secured by the policy in the hands of the 
insurance co. D. appeared in this suit, but, 
before putting in any answer, commenced pro- 
ceedings in chancery in Ingland against KF. & the 
insurance co. An order was made, on motion in 
this suit, in which F., the trustee, appeared, that 
the money should be paid into ct., but without 
prejudice to the Scottish proceedings. On motion 








by the trustee temporarily with F. F. & 


Co., awaiting investment on good the Supreme Ct. 
security, would not be held to be motions to quash 
knowledge, assent or acquiescence by Held: 


C. in the misconduct of the trustee 


commenced procecdings for appeals to 


the abandonment made was 
an acquiescecinent & voluntary execu- 
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for decree, however, D. was declared entitled to 
a lien on the policy, & an account was directed to 
be taken of what was due to him under his assign- 
ment. The parties attended before the chief 
clerk, who, by his certificate, found that the sum 
due to D. exceeded the amount payable under 
the policy :—Held: the fund in ct. should be 
paid to D. ; ; 

M., instead of immediately appealing against 
it [the decree] went before the chief clerk in 
obedience to it... whether or not he gave 
evidence before the chief clerk, he must be con- 
sidered as having acquiesced in the inquiry; & 
the inquiry having taken place, if not with his 
sanction, at any rate without the resistance 
which might have been opposed to it...I 
think he cannot now be permitted to contend 
that the inquiry was improper (LORD CAMPBELL, 
C.).—-VENNING v. Loyp (1859), 1 De G. F. & Je 
193; 29L. J. Ch. 152; 1 L. UV. 277; 6 Jur. N.S. 
81; 8W.R.117; 45 E.R. 332, LC. & L. JS. 
Annotations :—Mentd. Stecle v. Stuart (1863), 3 Now Rep. 

291; Martin v. Vowning (1869), 4 Ch. App. 356. 

1306. Payment ot income on share of property 
—Whether admission of right proportionate share 
of capital.|—Testator directed that an estate 
should be settled on T. for life, with remainder to 
his sons successively in tail, remainder to his 
daughters successively, in tail, & that the settle- 
ment should contain a power to T. to charge the 
estate with any sum not exceeding £2,000 for the 
portions of his younger children. T. by deed 
charged the estate with the sum of £2,000 for the 
portions of his younger children, to be raised 
within three months after his decease, & to be 
equally divided between them. There were five 
younger children, daughters, two of whom died 
in ‘T’.’s lifetime minors & unmarried, another 
attained 21 & died in his lifetime, & two attained 
21 & survived him. On the death of the father a 
moiety of the £2,000 was paid to one of the two 
surviving daughters, & interest on the other 
moiety was paid to the other surviving daughter 
for more than thirty years :—Held: this did not 
estop the owners of the estate from denying her 
right to receive so much as a moiety of the 
capital.— REMNANT v. Hoop (1860), 2 De G. F. 
& J. 396; 30 L. J. Ch. 71; 3 L. T. 485; 6 Jur, 
N.S. 1173; 45 EB. R. 674, L. JJ. 


Annotations :—-Mentd. Davies v. Huguenin (1863), 1 Hem. 
& M. 730; Henty v. Wrey (1882), 21 Ch. D. 332. 


clerk of the municipality, in the 
statutory form of conveyance upon a 
sale for taxes, reciting the above 
resolution, but without a reference to 
any contract in pursuance of the 





of Canada. On 
the appeals :— 


which led to the loss of the funds.— 
BAYNE v. EASTERN TRUST Co., Lrp. 
(1897), 28 S. C. Rt. 606.—CAN. 


t. Jicms of accounts passed at 
partnership mectings.} — A mining 
partnership is estopped from denying 
its legal liability for items of accounts 
i ay as paar of the partnership. 
— Vv. CCALLUM 1897), 5 
B. C. R. 462.—CAN, 

a. Abandonment of property—Ac- 
quiescement d> voluntary execution 
of judgments.J}—Defts. severally con- 
tested «1 demand for poe abandon- 
ment, on the ground that they were 
not partners. The judgments appealed 
from declared them to be partners. 
They then abandoned their property 
under reserve of exception taken to 
the judgments & of their recourse by 
appeal to the Supreme Ct. of Canuda, 
& declared that the abandonment 
was consented to under these reserves 
& in order to avoid a capias, penalties, 
jrouble, & costs. After a curator 

ad been appointed, & while the estate 
was being realised & distributed, they 


tion of the judgments in question, & 
estopped defts. fromm further appeal, 
except on the question of costs.— 
SCHLOMANN t. DOWKER (1900), 20 
Cc. LiL. t. 271; 305. C. R. 323.—CAN. 

b. Acceptance & registration of con- 
veyance of land accurding to registered 
plan — Estoppel from objecting to 
validity of pe is not open to 
deft., who has accepted & registered 
@ conveyance of land according to a 
registered plan, to afterwards objcct, 
in an action respecting the title to the 
same land, to the validity of that 

lan.—FOWLER v. HENRY (1903), 10 
ry C. h. 212.—CAN. 

c. Admission of prior contract of 
sale.J}—T. offored to purchase lands 
which the municipality had bid in at 
tax sale, & to puy therefor the amount 
of the arrears of taxes & costs. The 
council resolved to accept “ the amount 
of taxes, costs & interest ” against the 
lands & authorised the reeve & clerk 
to issue a deed at that price. An 
instrument, which was never delivered 
to T. was executed by the recve & 


resolution, & about two months after 
the passing of the resolution upon 
receipt of another offer for the same 
lands, the council resolved to intimate 
to the person making the second offer 
‘that the lot had been sold to T.”? :— 
Held: these circumstances could not 
be relied upon ass an admission of a 
prior contract for sale.—NORTH VAN- 
VOUVER DISTRICT v. TRacy (1903), 34 
Ss. Cc. Rh. 132.—CAN. 


d. Acceptance of instalment under 
beneficiary certificate.} — Action on 
a beneficiary certificate dated 
Oct. 19, 1896, issued by defts., who 
were incorporated under the Benevolent 
Societies Act, 1877 (c. 187), to pltf., 
conditioned that he should comply with 
the constitution, rules, or orders 
abeleeprre “or that might thereafter 

© enacted by dcfts. to govern, the 
order & its benefit funds,” & by which 
defts. agreed that, on pitt. attaining 
the age of seventy, which he had done, 
they would py. out of the total 
disability fund, ‘‘in accordance with 
the laws governing such fund,” sumy 
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Sect. 3.—By representation: Sub-sect. 3, C. (c).] 


1307. Estates treated as merged over series of 
years.|—Where circumstances lead to the con- 
clusion that a merger, either equitable or legal, 
has taken place, but for a series of years the 
estates thus merged have been treated as existing, 
in a suit, all parties concurring, with the sanction 
& under the direction of the ct., they are pre- 
cluded not only from disturbing what has been 
done, but from saying that it was not rightly 
done.—BRANDON v. BRANDON (1861), 31 L. J. Ch. 
47; 5L. T. 339; 9 W. R. 825. 
anaoinien :—Consd. Thellusson v. Liddard, [1900] 2 Ch. 


1308. Membership of company acquiring busi- 
ness of former company—Whether estopped from 
disputing novation by creditor of former company,.] 
—A co. with limited lability was formed to 
carry on business of a previously existing bank 
with limited liability & the assets of the bank 
were handed over to the co., & the business was 
thenceforward carried on in the name of the co., 
which name differed but slightly from that of 
the bank. J. was a creditor of the bank in 
respect of a deposit at interest. No notice of the 
transfer of the business was sent to J., but the 
interest on his deposit was, in two successive 
half-years after the transfer, sent by the co. to 
J..s agents, & this payment was accepted by 
them. The co. then stopped, & was ordered to be 
wound up. The letters in which the interest was 
sent to the agents were headed with the name of 
the co., & spoke of the deposit being with them. 
J. carried in a claim for his deposit against the 
co., & his claim was admitted by the official 
liquidator, & included in the chief clerk’s certifi- 
cate of the debts, & a dividend of 10s. in the 
pound was paid upon it. H. a contributory of 
the co., afterwards moved to have J.’s claim 
expunged :—Held: (1) J. had never accepted 
the co. as his debtors, & his claim must be ex- 
punged; (2) H. was not estopped by reason of 
his knowledge of the objects for which the co. was 
formed, & of the fact that the assets of the bank 
were handed over to the co. from disputing the 
claim of J.—Re COMMERCIAL BANK CORPN. OF 


1 


ESTOPPEL. 


InpIA & THE East, JoNEs’s Criamm (1868), 18 
L. T. 668; 16 W. R. 958, L. JJ. 


Annotations :—As to (2) Refd. Re Smith, Knight, Hz p. 
Gibson (1869), 4 Ch. App. 662. Generally, Mentd. Rouse 
v. Bradford Banking Co., [1894] 2 Ch.’ 32. 


1309. Recognition of beneficial ownership of 
charity.|,—Where a charity had been in the un- 
disputed enjoyment of property as beneficiaries 
for a long period of time, & during that time the 
persons in whom the legal estate was vested, 
by various acts & declarations, acknowledged the 
title of the charity as beneficial owners thereof :— 
Held: the parties in whom the legal estate was 
vested were estopped from setting up a title in 
themselves as beneficial owners of the estates 
adverse to the charity.—A.-G. v. MERCERS’ Co. 
(1870), 22 L. T. 222; sub nom. A.-G. v. MERCERS’ 
Co., Re St. PAuL’s ScHOOL, 18 W. R. 448. 

1310. Acquiescence In user of way.|—By in- 
denture of lease of Sept. 23, 1878, A. demised to 
B. a public-house, ‘ together with all ways, 
paths & appurtenances whatsoever to the said 
premises belonging or in any wise appertaining.” 
At the rear of the premises, was a path across the 
garden to a doorway in the boundary wall which 
opened on to a private road, the property of A. 
On Oct. 1, 1878, A., pursuant to an agreement of 
Nov. 1867, granted to deft. a lease for 99 years 
of land which comprised the private road, & on 
Oct. 9 in that year deft. built up the doorway in 
the boundary wall. This way had, by special 
agreement between himself & his lessor [deft.], 
for several years been used by H. a former tenant 
of the public-house whose tenancy had been 
determined in June, 1878 :—Held: the way in 
question not being a way of necessity, did not 
pass to B., by the general words in the lease of 
Sept. 1878; & deft. was not estopped from 
denying the existence of the alleged right of way 
by having allowed H. to use it whilst he was the 
occupier of the public-house.—BRETT v. CLOWSER 
(1880), 5 C. P. D. 376. 

Annotation :-—Mentd. Angel v. Jay, [1911] 1 K. B. 666. 

See, generally, MASEMENTS, Vol. XIX., pp. 53 
el seq. 

1311. Unlawful deductions from wages.|—PIitf. 
was in the employment of defts., & on entering 


not exceeding a certain amount :— 
Held: pltf. was not popper from 
insisting that the whole of the benetit 
was due, by reason of having accepted 
a cheque expressed to be for the full 
amount of the first instalment.— 
Doipck v. RoyvaL TEMPLARS OF 
TEMPERANCE (1904), 22 C. L. T. 321; 
40. L. R. 423; 10. W. R. 485.— 
CAN, 

e. Occupation of uncompleted house. 
—The occupation of an uncomplete 
house by the owner & the mortgaging 
of it for a sum to be paid to the 
contractor in accordance with one of 
the terms of the contract do not estop 
the owner from setting up against the 
Nenholder that the house has not 
been completed & that, conse uently, 
ho more money is due under the con- 
tract.—BLACK v. WIEBE (1905), 15 
Man. L. RR, 260.—CAN. 

f. Agent associating himself with 
Sala urchasing property—E. ed 
rom claiming remuneration.}—Plitt., 
agent of defts. for sale of property, 
having elected to associate himself 
with the parties who were roposing 
to purchase the pro erty :-—Held: he 
was estopped from claiming remunera- 
tion from defts. in connection with 
phe cule HOW Clone a FLEMING 

F HROW » 388 N.S. RB, 7 
1 E. L. R. 6.—CAN. raseeen ens 

g. Acceptance of art share o 
Proceeds of sale of stock—No pp 
from claiming full share without proof 


of compromise.}—In an action to 
recover a balance alleged to be due 
for sales of stock in a co. of which 
itf. & deft. were joint promoters, 
t was found by the trial judge, that an 
agreement was entered into between 
them for the sale of 50,000 shares of 
stock, & for an equal division of the 
proceeds after paying commissions, 
ete. Pitf.’s version of the transaction 
was a ashe by two letters written 
by deft., indicating a recognition on 
s part of the arrangement that the 
sales of stock & divisions of the pro- 
ceeds were to be in equal properous: 
In response to a demand made b 
pe for an account of sales, in whic 
e credited himself with the larger 
proportion of the shares sold, &, after 
deducting former payments, showed 
a balance in favour of pltf. of $1,636.51, 
for which his cheque was handed to 
Itf.’s solrs. who ve their receipt 
‘herefor :—Held : the absence of 
evidence to show that the amount so 
paid was paid or accepted as a com- 
promise or settlement of their 
differences, pltf. was not estopped 
thereby from claiming payment of his 
full share of the proceeds of stock sold 
in accordance with the agreement.— 
FLEMING Vv. HAYES (1907), 42 N.S. R, 
164; 4 E. L. R. 185.—CAN. 


h. Resolution of city council to 
reconvey lands.}—After defts., a muni- 
cipal corporation, had become pur- 
chasers of lands, within the city, sold 


for arrears of overdue taxes, & had 
obtained acertificate of title therefor, a 
resolution of the city council was passed 
agreeing that the land should be recon- 
veyed to the former owner on payment 
of the taxes in arrear with interest & 
costs :—Held: defts. were not bound 
by the resolution, as the recouveyance 
of the lands could be made only under 
the authority of a bye-law as provided 
by the city charter.—PONTON  v. 
aes City (1908), 41 S. C. R. 18. 

k. In validity of issue of shares. 
A co. which has no power to draw, 
minake, or indorse negotiable instru- 
ments, & nevertheless sells its own 
Shares & takes sgbelrarpernas votes in 
payment thereof, which it indorses 
to a holder on due course, is estopped 
from denying that such shares were 
validly issued.—MERCHANTS BANK OF 
CANADA v. MOLEOD (1910), 15 B. C. R. 
290.—CAN. 

l. In non-registered lease.}—Where 
deft., in ejectment proceedings, had 
accepted a lease from _ pltf. which 
was not registered :—Held : such lease 
was valid between the parties, & 
an estoppel could be raised upon it as 
against a mtge. subsequently made by 


deft. & r tered.— YEO v. AHEARN 
(1912), 12 E. L. R. 73.—CAN. 
m. In conventional line as 


boundary.}--Elements of estoppel are 
supplied by evidence show. that 
former adjoining owners agreed upon 
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their service she signed an agreement by which 
she bound herself to conform to all the rules & 
regulations of the firm. One of the rules was 
that all the employees were to become members 
of the sick & accident club, & the rules of the 
club provided for a weekly subscription to the 
club funds proportioned to the wages of each 
contributor. A deduction was accordingly made 
each week from plitf.’s wages, & paid over to the 
fund. On leaving defts.’ service pltf. sued to 
recover the amount of such deductions except so 
much as represented her contributions for medicine 
or medical attendance :—Held: the agreement 
signed by pltf. could not, by reason of the Truck 
Acts, be vouched by defts. to justify the deduc- 
tions or as an authority by pltf. to pay the 
contributions on her behalf to the fund, but pitf. 
was precluded by her acquiescence in such pay- 
ment from recovering the amount from defts.— 
HEWLETT v. ALLEN & Sons, [1892] 2 Q. B. 662; 
62 L. J. Q. B. 9; 67 L. T. 457; 57 J. P. 260; 
41 W. R. 197; 8 T. L. R. 7933 36 Sol. Jo. 730 ; 
4 R. 77, C. A.; affd., [1894] A. C. 383, H. L. 


Annotations :—Mentd. Phillips v. London School Board, 
Cockerton v. Same, |1898) 2 Q. B. 447; Willlama wv. 
ators Navigation Collieries (1889), Ltd., [1906] A. C. 


1312. Registration of assignment of premises— 
Nature of user of premises described in register.|— 
Re SUMMERSON, DOWNIE v. SUMMERSON (1899), 
(1900] 1 Ch. 112, n.; 69 L. J. Ch. 57, n.3 81 
L. T. 819, n. 

Annotations :—Refd. Hepworth v. Pickles, [1900] 1 Ch. 
108. Mentd. Greenhalgh v. Brindley, [1901] 2 Ch. 324. 
1313. Conduct of second mortgagee conducing to 

further advance by first mortgagee—Estoppel as 

to priority.|—In 1893 real property was conveyed 
to a bank by a customer, an ironfounder, to 
secure an account already opened & on which 
money was then due, the amount thereby secured 
being limited to £2,500. The bank then held 
securities to the amount of £1,000 in respect of 
the overdraft. In 1895 the same property was 
mortgaged by the customer to his sister to secure 
£3,500. That mtge. was made subject to the 
bank’s mtge. The bank, on receiving notice of 
the second mtge., did not open a new account, 
but continued the current account as before. 
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The customer thereafter paid moneys in to his 
account, which, if they had been appropriated in 
accordance with the rule in Clayton’s Case, would 
have discharged on or about Jan. 6, 1896, the 
whole of the debt due to the bank on their security 
at the date of the notice. He also from time to 
time paid moneys in specifically to meet particular 
cheques. The bank persistently declined to 
allow him, even temporarily, to exceed the over- 
draft of £3,500, unless further securities were 
deposited for any excess, the second mtge. being 
once at least deposited for that purpose. His 
sister’s husband, a solr., acted for him in the 
dealings with the bank & also had the entire 
management of his own wife’s affairs, & acted as 
her agent in connection with her mtge. In 
1899, the customer being insolvent, the bank 
sold the mortgaged property. The purchase 
money was only just sufficient to satisfy their 
debt, & was retained by the bank without any 
objection on the part of the second mtgee. The 
bank, also, at the request of her husband released 
a guarantee of £2,000 given to them by a brother 
of their customer in respect of the latter’s account, 
& thereby the second mtgee. was released from a 
sub-guarantee of £1,000 given by her to her 
brother. In 1905 she commenced an _ action 
against the bank for (inter alia) an account on the 
footing that they were not entitled to the benefit 
of the security for advances made to their 
customer after notice of her mtge.:—Held: by 
her conduct in respect of the release of the 
guarantee pltf. was not estopped from denying 
the priority of the bank’s mtge. 

I concur with the Master of the Rolls in thinking 
that this course of dealing, having taken place 
as it did, & under the circumstances in which it 
did, cannot estop the Deeleys from relying on 
the acquisition of priority by their mtge. (LORD 
ATKINSON).—DEELEY v. Lioyps BANK, LTD., 
[1912] A. C. 756; 81 L. J. Ch. 697; 107 L. T. 
465; 20 T. L. R. 1; 56 Sol. Jo. 734, H. Le; 
revsg., {1910} 1 Ch. 648, GC. A. 
anaiion :—Mentd. Galula v. Pintus (1911), 104 L. T. 


_--» generally, MORTGAGE. 
1314. Voluntary payment of insurance policy— 
Whether admission of liability on similar policy.}]—— 


& built a fence dividing the properties 
upon a line which indicated clearly 
that the adjoining owners being 
uncertain of the Jine had o surveyor run 
it out & by mutual consent built tho 
dividing fence on the uncertain line 
indicated by the surveyor’s stakes; 
that afterwards this fence was renewed 
by the parties, pltf. & deft., & those 
under whom they claimed, & that tho 
fence so renewed was treated as the 
dividing lino, & that pltf. built a wall 
on his side of the line by reason of 
such conventional line. —JOLLYMORE v. 
ACKER (1915), 49 N. S. R. 148.— CAN, 


n. -l—A conventional line 
made between adjoining land pro- 
prietoras & usod for or as a division 
of fields, use of timber, right of cattlo 
to water, ete., obtains its validity 
as constituting an estoppel, & as 
evidence of the interpretation the 
Parties put on their rights.—KANEEN 
CA EhLIsH (1922), 70 D. L. R. 327.— 





0. In transfer of  shares.|-~-Tho 
action of directors in allowing the 
transfer of shares, making entries in 
the books & issuing to tho transferee 
& Certificate under the seal of the co., 
creates an estoppel against the co. 
Which is binding on the liquidator.— 
OMMEROIAL LoaAN & TRUST Co. v. 
Macaw, [1922] 3 W. W. R. 1129: 

© B. R. 373; [1923] 1 D. L. RB. 


T4435 32 Man. L. R. 413.—CAN. 


p. In illegality of partnership.|—A 
member of a partnership, illegul on 
account of non-registration, Is estopped 
from raising the question of illegality 
in an action by the firm against him 
for moncy had & received.—TUNG SANG 
WING FIRM v. CHow Cuun Kir (1910), 
56 Hong Kong L. It. 238. — HONG 
KONG. 

‘q. Adoption of valuation.}—A deft. 
to a suit, having adopted a certain 
valuation, cannot in the same suit 
object to that valuation.—KRIsTo 
INDRO SAHA v. HUROMONEE DossEK 
(1873), lu. R..1 Ind. App. 84.—IND. 

r. Invoking jurisdiction of court.] 
—Where a ct. on the application of a 
dccree-holder made an order for 
execution, & such order was set aside, 
on appeal, on the ground that such ct. 
had no jurisdiction to entertain the 
application :—Held: the decrev-holders, 
having invoked the jurisdiction of the 
ct., was estopped from calling in 
question an order subsequently passed 
by it, directing him to refund a sum 
realised under the order for execution. 
—GOVIND VAMAN Uv. SAKMARAM RAM- 
CHANDRA (1878), I. L. R. 3 Bom. 42,— 
IND. 

8. Assent to delivery 
contracted to buy from 
180,000 bage for cash on delivery. 
Subsequently C. agrecd with A. to 


order. |J—A. 
Co. 


advance R15,000 against 87,500 bags. 
B. & Co. gave delivery ordera to A. 
although the goods remainded unpaid 
for. A. then endorsed certain of the 
delivery orders over to C. On these 
orders the agenta of B. & Co., ut the 
request of A. wrote the followl 
words: ‘* The bearer of this w 
personally take delivery of each lot 
as required.” C. took delivery of 
50,000 bags, but B. & Co. refused to 
deliver to him the remainder on the 
ground that A. had not paid them 
according to the terms of his con- 
tract :—Held: although there had 
been no actual appropriation of any 
goods to A., yet as B, & Co., by their 
agents, had consented to the transfer, 
& had thereby induced C. to advance 
R15,000 on the delivery orders being 
endorsed & made over to him, it was 
not now open to them to repudiate 
the transfer, which they had, through 
their agent, been the means of con- 
firming.—GANGES MANUFAOTURING Co. 
v. SOURUJMULL (1880), I. L. RR. 5 Calo. 
669; 5C. L. R. 533 D 

t. Morigagee acecpting part of pro- 
ceeds of former sale.J--On Fob. 10, 
1873, one S. mortgaged to pltf. an 
undefined one biswa share out of three 
biswas owned by him. On Mar. 20, 
1877, J. & G. brought toYsale, in 
execution of money decrees against S., 
two out of those three biswas, which 
two biswas were purchased by deft. 


— 
. 
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Sect. 3.—By representation: Sub-sect. 3, C. (c).] 


By a policy of re-insurance, underwritten by deft., 
pltfs. were insured against damage to plate glass 
caused directly by or arising from civil com- 
motion or rioting, During the currency of the 
policy a large number of women in different parts 
of London simultaneously broke windows with 
hammers. Each woman, when arrested, went 
quietly to the police station; there was no 
disturbance in the street, & no public sympathy 
was shown for the women who broke the windows. 
No one of the women was charged with riot or 
unlawful assembly ; the charge in each case was 
one of malicious injury, & each case was dealt 
with separately without any charge preferred of 
acting in concert with others :—Held: the tact 
that deft. had previously paid under another 
policy in the same words under similar circum- 
stances did not estop him from raising the defence 
that the damage was not caused by civil com- 
motion or rioting—-LONDON & MANCHESTER 
PLATE GLASs Co., LTp. v. HEATH, [1913] 3 K. B. 
411; 82 L. J. K. B. 1183; 108 L. T. 1009; 29 
VL. R. 581; 6B. W. C. C. N. 107, C. A. 

Annotations :—Mentd. Rogers v. Whittaker, [1917] 1 K. B. 


942: Cooper v. General Accident, Fire & Life <Assce. 
Corpn. (1922), 92 L. J. P. C. 168. 


See, generally, INSURANCE. 

1315. Consent to demolition of building as 
obstructive.|—Deft. council, on the representation 
of their medical officer of health were, purporting 
to act under sect. 38 of Housing of the Working 
Classes Act, 1890 (c. 70), threatening to pull down 
ect brick workshop, constructed & adapted to 

e used as a mechanics’ & cycle makers’ work- 
shop, & for no other purpose, situate at the rear 
of, but separate from, pltfs. shop & premises in 
P.-street. After meetings at which pltfs. & 
adjoining owners of other adjacent premises were 
present, it was arranged the part of the workshop 


The sale was confirmed on Apr. 23, 


c. In right to exercise option to pur- 


ESTOPPEL. 


should be pulled down, & that pltfs. should cover 
in an agreed area adjoining it. Pltfs. did not 
appeal from the order to pull down the premises, 
but gave notice of their desire to retain the site. 
They objected that the amount of compensation 
offered by defts. was inadequate, & defts acts 
were ultra vires :—Held: pltfs., having been 
parties to a bargain which involved part of their 
workshop being pulled down as an obstructive 
building, were estopped from saying that no 
part of the building was an obstructive building. 
—JACKSON v. KNUTSFORD URBAN COUNCIL, 
([1914] 2 Ch. 686; 84 L. J. Ch. 305; 111 L. T. 
982; 79 J. P. 73; 58 Sol. Jo. 756. 

1316. Diminution of light.;—An abstraction or 
diminution of light coming over adjoining property 
acquiesced in or consented to by the owner of the 
dominant tenement does not negative entirely 
his right to an easement of light in respect of the 
same openings over other adjoining property, 
though he does not acquire any further right 
entitling him to prevent the erection on that 
other property of a building which he could not 
have prevented had he not assented to the prior 
abstraction of light over the first adjoining 
property.—BatLEy (W. H.) & Son, Urp. v. 
HoLtgorn & Frascati, Lrp., [1914] 1 Ch. 598 ; 
83 L. J. Ch. 515; 110 L. T. 574; 58 Sol. Jo. 321. 


Annotation :—Consd. Slack v. Leeds Industrial Co-op. Soc., 
{1924] 2 Ch. 475. 


See, generally, EASEMENTS, Vol. XIX., pp. 140 
et seq. 

1317. Based on mutual mistake—Claim for 
compensation.|—Plitf. was tenant from year to 
year of premises situate on an ancient tidal ficct 
or watercourse in the town of L., where he carried 
on business as a coaldcaler, & for the purposes of 
his business had barges which at high tide floated 
alongside his premises. The fleet in the course of 
time had become offensive & injurious to the 


from which he could be dismissed at 


1877. Out of the proceeds of that 
salo @ Bum Was appropriated by plitf. 
in part satisfaction of his mtge. On 
Apr. 16, 1877, pltf. sued the auction- 
purchascr for sale of une biswas in satis- 
faction of his mtge.:—Held: even if it 
could be shown, which it could not, 
that the particwar viswa mortgaged to 
pitf. was one of those which had 
passed into deft.’s possession, pltf. was 
estopped by his previous conduct from 
suing to bring it to sale ufder his mtge. 
—— JHINKA v. BALDEO SAHAI (1892), 
I. L. R. 14 All. 509.—IND, 

a. Accepting trusteeship d&  ac- 
quiring property in that capacity— 
Hstoppel from asserting adverse title. |— 
No person who has accepted the 
position of a trustee & has acquired 
property in that capacity can be 
permitted to assert an adverse title 
on his own behalf until he has obtained 
a@ proper discharge from the trust with 
which he has clothed himself.— 
SRINIVASA MooRTHY v. VENKATA 
VARADA AIYANGAR (J911), IL. R 
34 Mad. 257.-—IND. 


b. Acceptance of will.|— Where a 
Hlindu mother purported to bequeath 
her husband’s property to her daughter, 
with a proviso that if male children 
should be born to her, testatrix’s, son, 
who survived her, they should succeed 
to the whole estate, & the daughter 
entered into possession under tho will 
& carried out all its provisions, in 
a suit brought by the purchaser from 
the son’s son against the purchaser from 
the daughter’s son :—Zeld: the 
daughter (legatee) & her successor in 
title by her acceptance of the will 
were estopped from disputing the 
son’s son’s title—Duruaa Das Knan 
v. ISHAN CHANDRA DEY (1917), 1. L. R. 


chase.]}—~The correspondence betweon 
the parties proceeded on the assumption 
that pltf. though an assignee of the 
lessce was entitled to cxercise the 
option of purchase under the lease :— 
Held: defts. having acquiesced in the 
samc were estopped from disputing 
it.-LADHABHAI LAKHMSI v. JAMSETJI 
JIJIBHOY (1917), I, L. R. 42 Bom. 
103.—IND., 

d. Bont fide exchange of lands with- 
out registered deed—Whether cstopped 
Jrom hetidek em & deft. oxchanged 
adjacent plots of land vach worth 
more than 100 by means of an un- 
registered decd on Mar. 7, 1908, both 
believing that they had etfected a 
valid transfer. Possession was taken 
by each party, & deft. began to erect 
a aod building, placing a wall 
thereof in the land he had acquired in 
exchange. While the building was 
in progress, pltf. demanded & obtained 
R525 from deft. on the ground that 
the plot he parted with was found to 
bo more in extent than deft.’s. After 
completion of the building pitt. 
brought this suit in 1911 for recovery 
of his plot, after removal of deft.’s 
building on it. Deft. pleaded that 
pitf. was estopped by his conduct 
from recovering the plot :—Held: 
pltf. was not cstopped.—IAMANATHAN 
v. RANGANATHAN (1917), I. L. R. 40 
Mad. 1134.—IND. 


©. In dismissal from  office.}—A., 
the clerk to the town comrs. of B., 
having received three months’ notice 
of dismissal, was directed by the 
comrs. to advertise for candidates 
for the vacancy; &, having issued 
advertisements pursuant to that order, 
he applied to the comrs. for re-election, 
but another candidate, P., was elected. 
A. alleged that the office was not one 


the pleasure of the comrs., & that he 
was still clerk de jure, & obtained a 
conditional order for a quo warranto :— 
Held: A., by his conduct, had ac- 
quicsced in the dismissal, & was not 
entitled to a quo warranto.—l. wv. 
jae (1886), 18 L. RR. Ir. 342.— 


f. Accepting lower wages.| -— Pitf., 
who for some years had occupied the 
position of assistant to the captain 
of a mine, at £12 per month as wages, 
was temporarily promoted to the 
position of captain, a higher & moro 
responsible position, the former holders 
of which had been paid as high as 
£20 per month, & continued to receive 
& was paid for some years the same 
wages as that paid him in the position 
he had vacated. On the termination 
of his service :—Held : he was catopre’ 
from setting up any claim for higher 
wages by reason of having accepted 
the lower wages, thereby recognising 
it as the wages to which he was 
entitled. —MAYNARD v. BENNETT (1881), 
6 Nfld. L. R. 260.—NFLD. 

g. Agreement as to  itinsolvent’s 
estate,}—The insolvent estate of 
paid dividends to the amount of 
fifty cents in the dollar, when an 
agreement was entered into whereby 
the creditors accepted a_ further 
dividend of four cents in the dollar 
in licu of a realisation & distribution 
of the residue. All parties interested, 
including trustees of C. Bank, con- 
sented to this arrangement, & S. was 
granted his certificate of insolvency & 
final discharge. S.’s trustee retained 
an amount for commission to which 
the trustces of the C. Bank objected, 
& brought the present proceedings 
to have the said amount distributed 
among the creditors of 8S. :—Held: 
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health of the town by reason of houses discharging 
their sewage into it, & the paving comrs. were 
consequently about to arch over a portion of it, 
thereby preventing the access of barges to pltf.’s 
remises. Pltf. thereupon claimed compensation 
or the injury which would be done to him, but 
no notice was taken of his application, & he 
afterwards filed a bill for an injunction, charging 
serious damage to his trade, & that the fleet had 
been navigable from time immemorial :—Held : 
the fact of pltf. having in the first instance 
demanded compensation could not be regarded 
as an acquiescence, the assumption on both sides 
at the time being that the comrs. were entitled to 
do what they threatened.—PENTNEY v. LYNN 
ea Comrs, (1865), 12 L. T. 818; 13 W. R. 
83. 
1318. Measurement of course to be run.|— 
BEEVOR v. MARLER (1898), 14 T. L. R. 289, D. C. 
1319. Payment of rates—By person not appearing 
in rate-book as owner.]——A parish vestry had, 
under powers conferred by Poor Rate Assessment 
& Collection Act, 1869 (c. 41), s. 4, ordered that 
the owners of ratable hereditaments of the annual 
value of £8 & under should be rated to the poor 
rate instead of the occupiers, & that overseers 
should allow the owners an abatement of 15 per 
cent. from the amount of the rates. Sect. 20 
of the Act defines ‘owners’? as “any person 
receiving the rent for his own use . . . orrecciving 
the same of any person for whom he is acting as 
agent.’’ Applts. were rent collectors & agents & 
collected the rents of certain houses subject to the 
order, & from 1916 to 1920 paid the poor rates 
in respect of them, but another name than theirs 
appeared in the rate book as owner. In two rates 
made in 1921, this other name still appeared as 
owner :—Held: applts. were not estopped from 
claiming that they were not the persons repre- 








the trustees of ©. Bank were not 
estopped from questioning the claim 
of the trustees of S. by reason of the 
above arrangemont. — 2te  STEER’S 
KHSTATE (1896), 7 Nild. L. RK. 
NFLD. 


h. Infant acecpting provision in 
father’s general settlement.)—A party 
having accepted a provision under her 
fathor’s goneral settloment, cxecuted 
some years after the death of her 
mother, which was declared to be 
‘in full of all that she can ask or 
claim by or through my decease ”? :— 
Held: she was thercby excluded from 
claiming a share of the goods in 
communion between her father & 


902.— 


on the obligation of individual share- 
holdors & it was resolved to raise funds 
by a call upon the shareholders, for 
the purpose of relieving the 
who had taken upon themselves the 
burden of the co.’s debts. 
of a sharcholder who had been present 
at the meeting where the alteration 
of the contract was proposed, but 
who had not been present 
subsequent meeting, 
payment of the call :—He 
action by the co. against then, as Oo. 
their constituent had intimated no 
dissent from the purposed alteration, 
but had paid his original share after 
it had been adopted, he must be held 
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sented in the rate-book in 1921, & therefore, no 
distress warrants should be issued against them in 
default of payment of the two rates made in that 
year.—Piaa v. Tow LAw OVERSEERS (WEARDALE 
Unton) (1923), 22 L. G. R. 17, D. C. 

By cestui que trust in breach of trust.]—See 
TRUSTS. 

In validity of will.|—See EXECUTORS. 

In voidable conveyance.|—See FRAUDULENT & 
VOIDABLE CONVEYANCES. . 

In family arrangements.|—See Famity AR- 
RANGEMENTS. 

As ratification of contract by infant.]—Sec, 
generally, INFANTS. 





Infant shareholders.|—See COMPANIES, 
Vol. IX., pp. 276, 399; Nos. 1701, 1702, 2548- 
2555. 


As ratification of contract by married woman 
after discoverture.|—Sce HusBAND & WIFE. 

As ratification of acts of agent.|—-See, generally, 
AGENCY, Vol. I., pp. 405 et seq. 

In ultra vires acts—By building society.|—Sce 
BUILDING Socigeries, Vol. VII., p. 501, 508; 
Nos. 285, 327. 

--~— By corporations.|—-Sce CoRPORATIONS, Vol. 
XIITI., p. 367; No. 1003. 

—— By companies.|—-See CoMPANIES, Vol. IX., 
pp. 619 et seq. 

In submission to arbitration.|—-See ARBITRA- 
rion, Vol. II., p. 326, Nos. 102, 103. 

As release of surety.|—See GUARANTEE. 

In use of trade mark.]—See TRADE MAnRks. 

In conversion.|—See Equity, Vol. XX., pp. 333 
et seq. 

Acquiescence induced by undue influence.|—Sec 
FRAUDULENT & VOIDABLE CONVEYANCES. 

By landlord—By acceptance of rent.]— See 
LANDLORD & TENANT. 

By trustee in bankruptcy—Bankrupt continuing 


of bill of exchange.]—Held: a lotter 
written by a drawer of a bill to the 
holder, two years after the bill had 
become duc, & had been dishonoured, 
requesting delay, & stating that tho 
drawer would not deal with the Dill 
in any but an honest way, precluded 


artners 


The exors. 


him, after delay had been anted 

from pleading that the bill had not 

at any been duly negotiated.—ALLHUSEN & 

having refused SONS v. MITCHELL & Co. (1870), 8 
, in an Macph. (Ct. of Sess.) 600.—SCOT. 





-}—The drawer of a_ Dill 
of exchange, in the knowledge of an 
objection to its due negotiation, asked 
& obtained time to meet it :—Held: 


inother, as at the date of the mother’s 
deccase, which had taken place twenty- 
five years before the claim was mude. 
-—CULLEN v. WEMYSS (1838), 1 Dunl. 
scone Sess.) 32; 14 Fac. Coll. 17.— 


k. In dissolution & winding up 
of company.}—Tho partner of a co. 
which had been dissolved, & the affairs 
of which had been wound up :—Held : 
barred from insisting in an action of 
accounting eyetnst the partners who 
had formed t © committee of manage- 
mont for winding-up the concern.— 
VLOWERDEW v. LAING (1843), 3 Dun. 


1. In alteration of contract of co- 
partnery.)—The original contract of 
copartnery of a joint-stock co. con- 
templated that the capital should be 
£3,000 & that the directors should have 
puthority to borrow £500 on bond 
tom a& bank. These wore declared 
to bo fundamental articles of the 
pontract. It was afterwards resolved 
© enlarge the objects & the capital 
“e the co., & increased powers to 
eid money were conferred on the 
irectors. Largo sums wore borrowed 


to have acquiesced in it.—STURROCK 


v. THOMS’ Exrcurors (1851), 13 
Dunl. (Ct. of Sess.) 762; 23 Sc. Jur. 
335.—SCOT, 


m. Submission of claim within 
statute—Where claim not falling within 
statute.)—A. had two claims against 
a railway co., one of which fell within 
Lands Clauses Consolidation Act, 
1845 (c. 18), while the other did not. 
For the ono not falling under the 
statute he raised an action, but he 
afterwards ontered into a submission 
of both claims, the deed declaring that 
the submission was to bo taken as a 
submission within the statute. The 
arbiters accepted, but the time for 
decision having expired without a 
decision being pronounced, tho parties 
endorsed on the deed a minute of 
renewal. The timo fixed again expired 
without a decision. ‘Thereafter A. 
insisted in a wakening of the action, 
for the non-statutory claim :—Held: 
the submission subsisted so as to bar 
any further procedure in the action.— 
HILL v. DUNDEE, PERTH & ABERDEEN 
Ry. JuNorTIOoN Co. (1852), 1 Stuart, 
1094.—SCOT. 


n. Ln objection to due negotiation 


he was barred from stating the objection 
in defence to an action on the Dbill.— 
SHEPHERD v. REDDIE (1870), 8 Macph. 
(Ct. of Sess.) 619.—SCOT, 


p. In extension of scope of reference 
of arbitration.}—In an arbitration 
under a reference clause contained in 
an agreemont, the parties to the agreo- 
ment lodged clalms which were out- 
with the scope of the reference clause. 
In an action of reduction of the 
arbiter’s award :—Held: the parties 
by their actings had extended the 
scope of reference.—MILLER v. OLIVER 
& Boyp (1903), 41 Sc. L. R. 26.—SCOT. 

q. Dealing with on acting as 
trustee without formal appointment.jJ— 
Tho banker of @ trust co. also was 
the banker of an insolvent estate, of 
which the secretary of the co. had been 
appointed trustee his privato 
capacity. Before his appointment as 
trustee the Rookotary. ad passed a 
gencral power of official capacity as 
secretary to T. a clerk to the co. 
After partly administering the estate 
the secretary resigned his appointment 
with the co., & T. succeeded. Without 
further power, T. assumed the adminis- 
tration of the estate, & the banker 
with full knowledgo of the facts, dealt 
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Sect. 3.—By representation: Sub-sect. 3, C. (c), D. 
& E. (a).] 

to trade.|—See BANKRUPTCY, Vol. V., p. 734, 

Nos. 6358, 6359. 

By creditors—Executors carrying on testator’s 
business.|—-See EXECUTORS. 

By corporation—Agreement not under seal.]— 
See CORPORATIONS, Vol. XIIJI., pp. 396, 397, 
Nos. 1202-1208. 

Acceptance of smaller sum in discharge of debt.] 
—See, generally, Contract, Vol. XII., pp. 455 
et seq. 

Sienature of contract at auction after reserve 
price disclosed—-Whether sale by auction.]— See 
AUCTION & AUCTIONEERS, Vol. III., p. 15, No. 
109, 

Concurrence in election of corporate officer.]— 
See CORPORATIONS, Vol. XIII., p. 310, Nos. 418— 
422. 

Payment of claim—Payment under, compulsion.] 
—See, generally, CONTRACT, Vol. XII., pp. 555 
et seq. 


D,. Concealment. 

1320. Title of vendor.|—SAVAGE v. 
No. 1478, post. 

1321. Fraudulent concealment of declaration in 
ejectment by tenant.]|—Demise by lease of certain 
lands, together with the mines under them, with 
liberty to dig for ore in other mines under the 
surface of other lands not demised; the tenant 
fraudulently concealed a declaration in ejectment 
delivered to him, & suffered judgment to go by 
default. The declaration in ejectment did not 
mention mines at all, but the sheriff, in executing 
the writ of possession, by the concurrence of the 
tenant, delivered possession of the premises 


FOSTER, 
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demised to the tenant, & also of those mines in 
which he had liberty to dig:—Held: although 
the latter could not be recovered under the 
declaration in ejectment, still the tenant by his 
own act had estopped himself from taking that 
objection, &, in an action for the value of three 
years’ improved rent, the landlord might recover 
the treble rent, in respect not only of the demised 
premises, but of the mines in which the tenant 
had only a liberty to dig—CrocKER v. FOTHER- 
GILL (1819), 2 B. & Ald. 652; 106 EB. R. 503. 


See, generally, MISREPRESENTATION & FRAUD. 


1822. Claim against testator’s estate concealed 
by legatee.|—-Where a party entitled to a se 
under a will, has a claim against testator, whic 
he conceals from the exor. until after he has 
received the legacy, he cannot afterwards, in an 
action against the exor., object that the amount 
of the legacy was not paid in a due course of 
administration.—StTRouD v. Stroup (1844), 7 
Man. & G. 417; 8 Scott, N. R. 166; 3L. T. 0.8. 
126; 135 EH. R. 174. 

1823. Insurance company concealing non-pay- 
ment of premium.]—Testator of pltfs., on Jan. 22, 
1851, effected a policy of insurance against death 
or injury by accident with defts., which provided 
that he, the insured, on or before or within 21 
days after Jan. 22, 1852, & on or before or within 
21 days of Jan. 22, in every succeeding year, 80 
long as the acting directors for the time being of 
the co. should accept the same, should pay to 
defts. the annual premium of £12. The policy 
was made subject to certain conditions indorsed 
on it. The first was, that, provided the premium 
should be paid within the 21 days, the policy 
should not be void, notwithstanding the happening 
before the expiration of them of the event upon 





with T. ag such trustee, & accepted 


a cheque from him in part payment 
of a claim proved by him against the 
estate. The co. was subsequently 
liquidated, & the banker sued the 
trustee of the estate for the balance 
of his claim:—Held: the banker 
having accepted & dealt with T. as 
the trustec’s substitute, with full 
knowledge, was estopped from claiming 
as against the ‘real trustec.—NATAL 
mae k ears (1895), 2 O. R. 


r. By insolvent in underhand sale 
by trustees.]——Creditors in an insolvent 
estate empowered the trustecs to 
sell immovable property at such time 
& place & on such conditions as they 
should fix. ‘lhe terms of this authorisa- 
tion came to the knowledge of the 
insolvent, & the fact that the trustees 
construed it to authorise them to sell 
out of hand. He asked them for 
permission for himself to arrange a 
private gale, &, getting the same, 
unsuccossfully attempted to do so :— 
IIeld : he was estopped from thereafter 
contending that a private sale by the 
trustees was invalid.—MEARS v. PRE- 
TORIA Kstath & Market Co., Lip. 
(1906), T. S. 291.—S. AF. 

_8. Complying with unlawful muni- 
cipal demund.}—In 1898 J. in erecting 
8 house upon a certain site, in obedience 
to the requirements of the local 
Inunicipal authorities placed it a 
certain distanco from his boundary. 
He did so undera moasure of coercion 
as the municipality refused consont 
to his plans until ho complied with 
their requirements in this respect. 
In 1907 he desired to altor his premises. 
The municipality refused to pass the 

Jans unless he set back the front of 

is build the same distance ag 
before from his boundary. The refusal 
both in 1898 & in 1907 was based on a 

tion prohibiting the erection of 
buildings projecting beyond the general 


line of building frontage :-—Held : he 


was not estopped from building up 
to his boundary by his compliance in 
1898, no promise or contract having 
at that time been made by him to 
refrain in future from building up to 
his boundary, & the acts & rights of 
the municipality not being in any way 
affected by his conduct at that time.— 
JACK v. GREEN & SEA POINT MUNICI- 
PALITY (1908), 25 S. C. 321.—S. AF. 


t. By owner of firearm in registra- 
tion by bailee as holder.}—Where the 
owner of a fircarm entrusted it to the 
custody of another, whom he allowed 
to be registered as holder of a statutory 
licence in respect of it:—Held: the 
owner was not elenped fom reclaiming 
the fircarm from a fide purchaser. 
can v. LANE (1909), T. S. 589.— 


a. Acquiescence disentitling issue of 
wri of prohibition.}—A person who 
has set the law in motion in a ct. 
having no jouealction in the matter 
may himeolf obtain a writ of pro- 
hibition to restrain the enforcement of 
the order of that ct. Acquiescence 
disentitling the writ can only be where 
the defect of jurisdiction is not apparent 
on the face of the proceedings 
R. v. Harvey (1879), O. BB & F 
165.—-N A 

b. In erection of stationary steam- 
engine—W hether r to claim for 
annoyance.}—Where a stationary steam- 
engine properly erected & worked 
causes no more annoyance than 
reasonably might have been antici- 
pated, acquiescence in its erection 
will be & bar to any subsequent claim 
for relief in respect of such annoyance 
& slight evidence will be sufiicient 
to establish the fact of acquiescence.— 
WIOCKISON v. MORNINGTON TRAMWAYS 
re Lrp. (1887), 6 N. 4 L. R. 126,— 


c. By company in payment of 


interest by liquidator.}—Where a Co. 
which has never expressly or by 
implication contracted to pay interest 
on stock accounts goes into liquidation, 
& the liquidators pay interest on such 
accounts up to the date of liquidation, 
the co. is not estopped by such pay- 
ment from denying its liability.— 
fie DUNEDIN CO-OPERATIVE MEAT 
Supply Co., fz p. WRIGHT, STEPHEN: 
BON & Co. (1891), 10 N. 4. L. It. 33.— 


d. In clearing bush—Whether es- 
topped from claiming for damage by 
spreading.|—Applt. & resps. were 
aR DOME, & resps. had given applt. 
notice that they intended to burn 
felled bush on their land on _ the 
first favourable opportunity after three 
days. Applt. had a crop of cockfoot 
grass on his land waiting to be cut, 
& wished the burn to take place before 
he incurred the expense of cutting. 
Ho therefore saw resps. & asked them 
to burn as soon as possible & thoy 
accordingly burned earlier than they 
would otherwise have donc. The 
fire spread on to applit.’s land, & 
burnt his cocksfoot & did other 
damage. This occurred owing to 4a 
change of wind, & without any 
negligence on resps.’ part :—Held: 
resps. were not, on the ground cither 
of estoppel, or of leave & licence, or 
of implied agreement, relicved from 
their obligation to keep the fire in 
at their peril, & they were liable to the 
applt. for the dama done.—PIPER 
too (1898), 17 N. Z. L. R. 857.— 


PART VI. SECT. 3, SUB-SECT. 3.—D. 


©. Concealment of mortgage _ by 
vendor.j}—Where a judgment-creditor 
in execution of a money-decrce sells 
roperty as belonging to his judgment- 
Stoning’ ob Meche ahs yeeetaah 
enforcing, as aga © pure 
previous mtge. of the property which 
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which the policy should become payable by its 
terms. The second condition provided, that if 
the premium should be unpaid for the 21 days 
after it became due, the policy should be abso- 
lutely void; & the fourth condition stipulated 
that in every case where a new premium should 
become payable, the directors should be at liberty 
to terminate the risk by refusing to accept the 
remium. The insured met with an accident on 
an. 27, 1856, & died on Feb. 1. On Feb. 4, 
notice was given to the co. of his death, & a 
correspondence took place between the secretary, 
& attorney of pltfs., the exors. Neither the 
secretary nor pltfs. knew, at the commencement 
of the correspondence, that the premium due 
on Jan. 22, had not been paid ; but the secretary 
became aware of that fact on Feb. 8, & did not 
give notice of it to pltfs. till the 21 days had 
expired. The jury found, that defts. had inten- 
tionally withheld the information from pltfs. to 
prevent them from paying up the premium within 
the 21 days :—Held: defts. were not estopped 
by their conduct from setting up the non-payment 
of the premium within the 21 days, & therefore, 
by the second condition, the policy was void.— 
SIMPSON v. ACCIDENTAL DEATH INSURANCE Co. 
(1857), 2 C. B. N. S. 257; 26 L. J. C. P. 289; 
30 L. T. O. S. 31; 3 Jur. N.S. 1079; 140 BE. R. 
413. 
Annotations :—Mentd. Pritchard v. Merchant’s & Trades- 


man's Mutual Life-Assec. Soc. (1858), 3 C. B. N. 8S. 622; 
Stuart v. Freeman, (1903) 1 K. B. 47. 


1324. Concealment by guarantor of change in 
position of party guaranteed.|—T., P. & D., three 
directors of a co., gave a joint guarantee to the 
bankers to secure the balance which might be 
due at the closing of the account, to the extent 
of £2,000. In Sept.’ 1880, the co. went into 
voluntary liquidation, & immediately recom- 
menced business under the same directors, but 
as a new co., with the addition of the word 
‘““manufacturing’”’ to their former title. The 
termination of the old co. was not disclosed to 
the bankers, who continued their business with 
the co. without intermission, merely putting the 
addition to the name on the cheques & in their 
books. P. died in Dec. 1880. In Nov. 1881, the 
new co. was wound up, when it was indebted to 
the bankers, who commenced an action upon the 
guarantee for the amount due to them :—Held: 
I. & D., by not having given notice to pltfs. upon 
the death of P. that they declined to be answer- 
able for any other amount than that which was 
due at P.’s death, & by their concealment of the 
fact that a new co. had been formed, & by the 
whole tenor of their conduct in carrying on the 


has been created in his own favour, 
but of which ho has given no notice 
at the time of the sale, & in ignorance 
of which the purchaser has bid for the 
property & paid tho full price. This 
Principle applies, oven though the 
mortgage-deed has been rogistered.— 
AGARCHAND QUMAN CHAND v, RAKHMA 
HANMANT (1888), I. L. R. 12 Bom. 
678.—IND. 

297.—AUS, 


PART VI. SECT. 8, SUB-SECT. 3.— ——- 
E. (a). a 


_{£. To whom available—Where posi- 
tion of party setting up estoppel not 
changed.J—The rule of law that an 
excessive rate of interest will be reduced 
to a& reasonable rate in cases of the 
sale of reversiona interests as 
applicable to cases of mtges. of such 
nterests, though the mere fact in 
such latter cases that the rate of 
interest is excessive would not enable in 
the person who d to pay it to 

come to the ct. successfully ask 


brother, deft., 


brother, asking 


a Crown 


to have the rate reduced :—Held : 
the delay in taking proceedings did 
not bar pltf., inasmuch as confirmation 
or acquiescence will not be presumed in 
cases where the reversior continues 
in the same situation under the same 
circumstances which induced her to 
enter into the oppressive contract.— 
MALONEY v. TRUSTEES, KXECUTORS & 
AGENOY Co., Lrp. (1898), 24 V. L. R. 


hether 
abundonment of right by another.}— 
C. pre-empted certain Crown lands in 
British Columbia &, after doing some 
work on the property, died in 1900, 
unmarried & intestate, leaving heirs 
his mother & two brothers. The older 
completed the_ pre- 
emption duties & wrote his mother & 
them for 
deeds, in order to facilitate his obtain- 

grant. The mother com- 
plied with the request but the brother, 
pltf., refused, & on the strength of the of 
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business as before, were estopped from denying 
their liability under the guarantee, & were liable 
to the full amount thereby secured.—ASHBY v. 
Day (1886), 54 L. T. 408; 34 W. R. 312; 2 
T.L. R. pea 7m ante 

See, generally, GUARAN : 

of title or interest while property dealt with by 
another.]|—See Sub-sect. 3, H., post. 


E. Laches or Delay. 
(a) In General. 


See, generally, Equity, Vol. XX., pp. 524 et seq. 
1325. Question of fact.|—-Laches is a question 
of fact in every case.—WILLIAMS v. Evans, [1911] 
P.175; 80L. J.P. 115; 105 L. T. 79; sub nom. 
Re WituiaMs, WILLIAMS v. Evans, 27 T. L. R. 

506. 

1326. Necessity for knowledge.|—Fraud being 

established against a party, it is for him, if he 

allege laches in the other party, to show when the 
latter acquired a knowledge of the truth & prove 
that he knowingly forbore to assert his right.— 

LINDSAY PETROLEUM Co. v. HurpD (1874), L. R. 5 

P. C. 221; 22 W. R. 492, P. C. 

Annotations :—Consd. Erlanger v. New Sombrero Phosphate 
Co. (1878), 3 App. Cas. 1218; Fee ‘Taylor, Atkinson v. 
Lord (1900), 81 L. T. 812. Refd. Allcard v. Skinnor 
(1887), 36 Ch. D. 145; He Sharpo, Re Bennett, Masonic 
& Genoral Life Assce. v. Sharpe, (1892) 1 Ch. 154; Aaron’s 
Ieefs v. Twiss, 1896] A. C. 2733; Rochefoucauld v. 
Boustead, [1897] 1 Ch. 196; Lagunas Nitrate Co. v. 
Lagunas Syndicate, [1899] 2 Ch. 392. Moentd. Panama 
& South Pacific Telegraph Co. v. India Rubber, Gutta 
Percha & ‘T'clegraph Works Co. (1875), 10 Ch. App. 
520; Bagnall v. Carlton (1877), 6 Ch. D. 371; Phosphate 
Sewage Co. v. Hartmont (1877), 5 Ch. D. 394. 

1327. Action brought out of statutory 
period.}|—Deft., in 1868, published a catalogue of 
fruit trees, in which he copied some description 
of trees from works of pltf.’s. A copy of this 
edition was sent by deft. to pltf. in 1869, but the 
piracy was not discovered by the latter until 
1873, after publication of a second edition of the 
catalogue. The bill was filed in 1873 :—Held: 
pltf. had not acquiesced in the publication, & was 
entitled to an injunction, although the suit was 
not instituted within twelve months after the 
publication of the first edition.—Hoaa v. Scort 
(1874), L. R. 18 Eq. 444; 43 L. J. Ch. 7053 31 
L. T. 163; 22 W. R. 640. 

Annotations :—Refd. Smith v. Smith (1875), I.. R. 20 Hq. 
500: Northumberland v. Bowman (1887), 56 L. T. 773. 
Mentd. Grace v. Newman (1875), 44 L. J. Ch. 298; Mac- 
millan v. Coopor (1923), 93 L. J. P. C. 113. 

See, generally, COPYRIGHT, Vol. XIII., pp. 221, 
222, Nos. 598-602 ; LIMITATION OF ACTIONS. 

To whom available—Sureties under guarantee— 
Delay granted to principal.|—See GUARANTEE. 





mother’s quit-claim deed he succeeded 
in obtaining tho Crown agent in his 
name in Dec. 1892. The mother died 
in 1900. In 1901 pltt. & deft. met, 
when, uccording to deft., he offere 
to transfer to pltf. his half interest 
in the property if he would pay his 
share of the expense incurred, which 
pitf. refused to do, & in this he was 
corroborated by his wife & another 
witness. Pltf., on the other hand, 
denied this & said he offered to pay his 
share of the expense if he would make 
up his account. In an action for a 
declaration that pltf. was entitled to 
a half interest in the property, it was 
held by the trial judge that deft. 
took the fee from the Crown as trustoe 
for the heirs, but that pltf. had 
abandoned his interest, & he dismissed 
the action :—Held >: abandonment of a 
clear right cannot properly be inferred 
except upon very convincing evidence, 
& the evidence in this case fell far 
short of that, even giving the testimon 
deft., the greater credonco, 


to one asserting 


uit-claim 
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Sect. 3.— By representation: Sub-sect, 3, E. (a) 
(b) 2.) 
1328. ——— Director inducing purchase of shares 


by misrepresentation.]—In May, 1864, a prospectus 
was circulated proposing to form a co. described 
as a Finance Bank, & it stated eight objects, all 

more or less within the ordinary business of a 

banker. S. applied for fifty shares in it, & paid 

deposit. On June 1 the co. was registered, & 

fifty shares allotted to S., on which he paid a 

further sum. In Dec. the co. was being wound 

up, & simultaneously S., having discovered that 
the objects of the memorandum of assocn. greatly 
exceeded the objects of the prospectus, applied 
to the Ct. of Ch. to remove his name from the 
register. ‘This was opposed by one of the directors 
whose name was to the prospectus & who signed 
the memorandum, on the ground that, after six 
months’ acquiescence, S. was estopped from 
disputing his liability :—Held: the objects of 
the memorandum went so far beyond the objects 
of the prospectus that S. was entitled to have 
his name removed, unless estopped by his own 
laches; & that it was impossible for a director, 
by whose misrepresentations IL. had been deceived 
into applying for shares, to set up any laches of 

S. as a reason why he should not be removed 

from the register—DOWNES v. SHIP (1868), 

L. R. 3 H. L. 3843; 37 L. J. Ch. 642; 17 W. kh. 

34; sub nom. DOWNES v. Suip, Re Scorrisy & 

UNIVERSAL FINANCE BANK, Lrp., 19 L. T. 74, 

H.L.; affg. S.C. sub nom. Re Scorrisn & UNI- 

VERSAL FINANCE BANK, LTD., SHIP’s CASE (1865), 

2 De G. a & Sm. 544, L. JJ. 

Annotations :—Refd. Re Russian (Vyksounski) Iron Works 
Co., Stewart’s Case (1866), 1 Ch. App. 574. Mentd. He 
Scottish & Universal Finance & Banking Assocn., Buck- 
ridge’s Case (1865), 13 W. R. 677; Re Russian (Vyksoun- 
sky) Ironworks Co., Webster's Case (1866), L. RK. 2 Eq. 
7415 Bwich-y-Plwm Lead Mining Co. v. Baynes (1867), 
L. R. 2 Mxch. 324; allows v. Fernie (1867), L. Rt. 3 
Kg. 520; &e Imperial Mercantilo Credit Assocn., Chap- 
man & Barker’s Caso (1867), L. KR. 3 Eq. 361; Kennedy 
v. Panama, cte. Mail Co. (1867), L. Rh. 2 Q. B. 580; 
Oakes v. Turquand & Harding, Peek v. Same, J?e Overend, 
Gurney (1867), L. R. 2 H. L. 325; Re Overend, Gurney 
(1867), 15 W. It. 528; Re Russian (Vyksounsky) lron 
Works Co., Whitehouse’s Case, ctc. (1867), 15 W. Rh. 
891; ke Oriental Commercial Bank, Alabaster’s Case 
(1863), L. . 7 Kq. 273; Ship v, Crosskill (1870), L. R. 

ta. 733 Banner v. Johnston (1871), L. R. 5 H. LL. 

157; Ae Metropolitan Coal Consumers’ Assocn., Karberg’s 

Case, [1892] 3 Ch. 1; Townsend v. Moore, [1905] P. 66; 


Re Pacaya Rubber & Produce Co., Burns’ Appln., [1914] 
1 Ch. 542. 


pltf. was not pene by aches, delay 
or acqulescerice.— Cook v. Cook (1914), roperty for t 
19 B.C. lt. 311.—CAN, fh uced B, 
h. Mortgagor.| — Theo 
laches of a mtgor. in taking nosteps for 
Inany years to enforce his alleged rights 
inay afford evidence against the 
existence of those rights, but cannot 
¢stop him from asserting them, if 








offer for the purchase or lease of the 
e purpose of a brewery, 
duced BL. to close on his agreement 
& take a deed of the property, the 
payment of the price being deferred. 
On discovery of the falsity of these 
representations B. notified if 
repudiated the contract & invited him 
to bring an action to test its validity 


ESTOPPEL. 


1329. Application of doctrine—Dealings in shares 
of joint-stock company.|—-Where there is no clause 
in the deed of a joint-stock co., conferring on the 
directors a general power to forfeit shares, they 
have no inherent power to do so. Where directors 
assuming that they have power to do so, forfeit 
shares, & such shares are re-issued & sold, the 
original shareholder, although he may not have 
executed the deed, & the directors have no such 

ower, is not discharged from liability after the 
apse of four years from the reissue & sale. 

The doctrine of acquiescence & lapse of time, 
does not apply to dealing with shares in a joint- 
stock co.—Re NATIONAL PATENT STEAM FUEL 
Co., Barton’s CASE (1859), 4 Drew. 535; 62 
E. R. 205; sub nom. Re NATIONAL STEAM FUEL 
Co., Ex p. Barton, 28 L. J. Ch. 687; 33 L. T. 
O. S. 73; 5 Jur. N. S. 306; 7 W. R. 309; 45 
Ki. R. 193; on appeal, sub nom. Re NATIONAL 
PATENT STEAM FUEL Co., BARTON’S CASE, 4 
De G. & J. 46, L. JJ. . 

See, generally, COMPANIES, Vol. IX., pp. 222, 
223. 

1330. —— Position of party setting up estoppel 
not changed.|—Continued silence on the part of 
a@ person whose signature upon a bill of exchange 
has been forged is not sufficient to preclude him 
from alleging the forgery, unless his conduct has 
prejudiced the position of the holder of the bill. 

A bill of exchange for £76 at two months, 
purporting to be accepted by A., & drawn & 
indorsed by LB. & C., was discounted for A. by a 
Scottish Bank, no inquiries being made by the 
bank as to B. & C., whose signatures had been, 
in fact, forged by A. The bill fell due on Apr. 10, 
1879, & notice of dishonour was afterwards sent 
to B. & C. On Apr. 14, before any reply to the 
notices of dishonour could have been received, A. 
brought to the agent of the bank a new bill 
drawn, accepted & indorsed in blank with the 
same names as the former one, all the signatures 
having been again written by A. The bill was 
ultimately filled in for £70 at three months, & A. 
paid £6 to the agent. The second bill fell due & 
was dishonoured on July 17. <A notice that the 
bill was about to become due had been sent to B. 
three days previously, & on July 21 notice of 
dishonour was sent to him. After B. had received 
notice of dishonour of the first bill, he was told 
by A. that that bill had been paid. On receipt 


prejudice thereby, he cannot, however, 
refuse to pay the price he contracted 
for if he has kept silence for over a 
year, although he received numerous 
demands of payment from a third 
party in good faith to whom the rights 
that he of the co. have been transferred with 
his consent. His waiver & laches 
estopped him from raising the question 


they do exist, at any time within the 
period of sixty years allowed by 
Act XIV. of 1859, 8. 1, cl. 15.— 
JUGGURNATT! SAHOO v. SHAIL MAHOMED 
Hossein (1875), 14 B. L. kh. 386 ; 
oe 21nd. App. 49; 23 W. it. 99,— 


k. When availuble—Whether as bar 
ta defence of false representation. }— 
Held: deft. was not dcbarred by 
laches from setting up the defence of 
false representation in the sale to him 
of certain Jand.—Lrr +. MCMAHON 
en 2 oO. R. 654 ; il A, h. §55,.— 


1. ——.}--B. having a hote 
scheme under promotion, agreed rn 
purchase an old building from RK. 
in order to prevent it falling into the 
paves pellet wee inight use it for 
ereby cause 
®& ruin his enterprize. eae 
representing that he 





lt. by falsely 
had «# serious 


if he was unwilling to give a release 
& take back the property. The vendor 
delayed some time in taking action 
for the recovery of the price &, in 
the meantime, B. remained in possession 
& collected the rents:—Held: the 
purchaser had a right to have the 
contract rescinded on the ground of 
error, &, under the circumstances, 
the delay in bringing the action could 
not be imputed as laches of deft., 
nor waiver of his right to have the 
contract set aside, & deft.’s adminis- 
tration of the property in the mean- 
time could not be construed ag rati- 
fication of the contract.—BarNARD 
Canoe” (1900), 31 8. C. R. 234.— 








mn, -l— Where a_ gub- 
scriber of a stock in an incorporated 
co. discovers that he was brought 
about to buy the shares by false 
representation, & that he suffers a 


of fraud in the original contract.— 
MONTREAL TRUST Co. tv. ROBERT 
(1917), Q. R. 52 S. C. 733 36 dD. L. R. 
516.—CAN, 


n. Must amount to abandonment.) 
—lLaches & acquiescence, where a 
pltf. has an interest must amount to 
abandonment, before he can be de- 
prived of his original rights.—ATKIN- 
au v. BLACK (1876), 2 V. L. R. 128,— 

o. Must amount to acquiescence.}— 
Mere delay in enforcing a legal right 
which does not amount to an acqui- 
escence barring that right will not 
disentitle a pltf. to an injunction 
in aid of his legal right when established. 
—Boorn v. HAGLE (1884), 2N. Z. L. R. 
2094 > affg. 2 N. “. . NK. 165.—N.Z. 

p. No defence against Crown.}—The 
plea of laches is no defence as against 
the Crown. In order that a patent 
may be set aside it is not necessary to 
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of notice of dishonour of the second bill he com- 
municated with his solr., & on July 29 he for the 
first time informed the agent of the bank that his 
signatures to the bills had been forged :—Held: 
since the position of the bank had not been 
altered during the interval, B.’s delay in giving 
information to the bank did not estop him from 
leading that his signatures had been forged.— 
‘KENZIE v. British LINEN Co. (1881), 6 App. 
Cas. 82; 44 L. T. 431; 29 W. R. 477, H. L. 
Annotations :—Distd. Orilvie ». West Australian Mortgage 


& Agency Corpn., [1896] A. C. 257. Refd. Colonial Bank 
v. Cady, Lon on Chartered Bank of Australia v. Same 
(1890), 63 L..T. 27; Ewing v. Dominion Bank, [1904] 
ree pues Mentd. Mackie v. Herbortson (1884), 9 App. 
1331. Knowledge of agent.|—-Where 








the findings of a jury were that certain entries 
debited by the bank to their customer were in 
respect of cheques forged by one of its servants, 
that the customer was first informed thereof by 
the accredited agent of the bank who requested 
his silence, & that the customer in complying with 
that request acted honestly & with a view to what 
he believed to be the bank’s interest :—Held: the 
silence of the customer was not a legal wrong to 
the bank, & he was not estopped from relying 
on the forgery.—OGILVIE v. WEST AUSTRALIAN 
MORTGAGE & AGENCY CorpNn., [1896] A. C. 257; 
2 a J.P.C.46; 74 1L. T. 201; 12 T. L. R. 281, 
: pee amounting to waiver.]|—Sce Sub-sect. 3, 

.» post, 

Poey amounting to election.)—See No. 1380, 
post, 


(6) Particular Instances. 
i. Period of Delay. 
_ 1332. One month.]—Pitf. sold forty shares in a 
joint-stock co., through his brokers. After passing 
through various hands, the shares were bought 
for deft. by his own brokers. On the ‘ name- 
day,’ Mar. 27, when deft.’s name was ‘‘ passed ”’ 
to pltf.’s brokers, a call was made, unknown to 
deft. This call was formally notified to deft. on 
Apr. 7. On May 11 the co. stopped payment, 
deft. having taken no steps to repudiate his 
bargain :—Held: deft. could not, after remaining 
silent from Apr. 7 to May 11, claim exemption 
from his contract on account of the depreciation 
which, unknown to him, the shares had received 
from the call made when the purchase was con- 
cluded.—HAWKINS v. MALTBY (1869), 4 Ch. App. 

200; 38 L. J. Ch. 313; 20 L. T. 335; 17 W. R. 

557, L. C. 

Annotations :—Mentd. Davis v. Haycock (1869), L. R. 4 
Exch. 373; He International Contract Co., Hughes’ 
Claim (1872), L. R. 13 Eq. 623. 

1333. Two months.]—Insurance on a cargo of 
wine, to be discharged partly at B., partly at D. 
& partly at L. The vessel which conveyed the 
cargo being wrecked near B., & three-fourths of 
the cargo being either lost or so impregnated 
with salt water as to render it imprudent to 
delay the sale till the ports of D. or L. could be 
reached, the assured, on Dec. 23, the day they 
heard of the loss, gave notice of abandonment; &, 
on Dec. 27, called a meeting of underwriters, 
which three underwriters attended, & ordered the 
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assured to do the best for all parties. On Dec. 28, 
& not before, some of the underwriters interfered, 
forbidding a sale of the damaged wines about to 
take place at B., & rejecting the abandonment :— 
Held: the underwriters, not having stirred for 
more than two months after notice of the abandon- 
ment, must be taken to have acquiesced in it.— 
Hupson v. HARRIson (1821), 3 Brod. & Bing. 
97; 6 Moore, C. P. 288; 129 E. R. 1219. 


Annotations :—Distd. Shepherd v. Henderson (1881), 7 
App. Cas. 49. Refd. Provincial Insce. of Canada v. 
Le uc (1874), L. h. 6 P, C. 224. 


1334. Four months.|—A merchant in Cuba 
sold part of a cargo shipped by him to B., & C., 
who was A.’s correspondent in England, being 
informed thereof by B., made no claim until four 
months afterwards, when he insisted on a para- 
mount right over B. to the cargo :—Held: even 
assuming he had originally such right, his conduct 
had been such that a ct. of equity would not 
allow him to enforce it against B.—ZULUETA v. 
Tyriz (1851), 15 Beav. 577; 51 WK. R. 662. 

1335. .|—A railway co. having taken for 
the purposes of their railway certain lands on 
the north of C. street belonging to a corpn., & 
having constructed their railway in an open 
cutting, afterwards covered over the top of the 
cutting so as to restore the surface of the lands, 
& entered into an agreement to let part of this 
surface on a building lease. It was provided by 
their Act that the railway co. should not take 
any lands belonging to the corpn. without their 
consent in writing, & this provision was not 
complied with in taking the lands on the north 
of C. strect. Subsequently an agreement was, 
in July, 1869, made between the corpn. & the 
railway co., whereby it was provided that the 
corpn. should take immediate possession of all 
the land on the north side of C. street not used 
for the railway, except a small piece of land 
immediately adjoining the railways in C. street, 
& which the co. had agreed to let, together with 
the whole of the land over their railway for 
building purposes, but that in the lease of such 
land the railway co. should insert a covenant 
that the premises should not be used for the sale 
of meat or poultry. At the date of this agree- 
ment the co. had let part of the excepted land to 
K., & afterwards they let another part of it, to 
which they thought the restrictive covenant did 
not apply, to S., who immediately began to 
build butchers’ shops on it. This fact was known 
in Sept. to the corpn., who however took no steps 
to interfere with the building till the following 
Jan. :—Held: the corpn. had by laches & ac- 
quiescence lost the right of enforcing the restrictive 
covenant in respect of the shops build by S. upon 
the land.—LONDON Coren. v. SANDON, SAME v. 
METROPOLITAN Ry. Co., METROPOLITAN Ry. Co. 
v. LONDON CORPN. (1872), 26 L. T. 86, L. JJ. 

1836. Seven or eight months.’—Deft. bought 
the lease of a house with a road leading through 
it under an archway. The adjoining land was 
laid out for building so as entirely to surround a 
central plot, intended to be used as mews, with 
houses, leaving the road under the archway the 
only means of access; but the building was then 





eR RR 


show that some person Is entitled to 
the land. It ie sufficient that there 
existed claims or material facts, which, 
if present to the mind of the Crown, 
would have influenced it in dealing 
with the land 

It is not an answer to a charge of 
improvidence & mistake, that the 
Crown had in its possession documents 
which disclosed the claims or material 


FONSECA 
revsd. 17 S. 


facts, if these are shown not to have 
been present to the mind of the official 
when granting the 
(1888), 5 

C. R. 612.—CAN. 


PART VI. SECT. 8, SUB-SECT, 3.— 
E. (b) i. 


in ten days, sold it to another, who 
kept it twenty-seven days & then 
returned it as unsound, whereupon 
the first buyer proposed to return it 
to the origin seller :—Held: in 
respect of mora he was not eutitled 
to do s0.—_ BENNOCH tv. M'‘KAalIL (1820), 
20 Fac. Coll, 89.—SCOT. 


vr. Three months.]— Three months 


atent.— A.-G. v. 
an. L. R. 173; 


. Thirty-seven days.)— A_ person 
sold a horse to another, & after keeping 
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so little advanced that the plot could still be 
approached in other ways. The lease contained 
covenants by the lessee to complete the house 
according to a specified plan, which comprised 
the adjoining land & buildings; but deft. declared 
that he had never seen the plan. No right of 
way was reserved in the lease or in the assignment 
to deft., but both contained maps in which the 
site of the arch was described as a gateway. 
Deft. did nothing for seven or eight months, & 
then blocked up the archway :—Held: he could 
not dispute the right of way.—DavVIEsS v. SEAR 
(1869), L. R. 7 Eq. 427; 38 I. J. Ch. 545; 20 
L. T. 56; 17 W. R. 390. 

Annotations :—Mentd. Allon v. Seckham (1879), 11 Ch. D. 

790; Wheeldon v. Burrows (1879), 12 Ch. D. 31. 

1337. Nine months.|—Plitf. disputed an award 
of valuers for the price of growing crops, on the 
ground that it was made upon a wrong principle. 
On settlement he took the sum awarded, & signed 
a receipt for it, writing the words ‘‘ under protest ”’ 
at the top. He afterwards waited nine months, 
& then filed his bill:—Held: he was precluded 
by delay, & what amounted to acquiescence from 
disputing the valuation.—PaRRorr v. SHELLARD 
(1868), 16 W. R. 928. 

1338. Some months.|—A railway co. had 
deviated from their line & encroached upon 
grounds belonging to an individual contrary to 
an Act of Parliament; whereupon the co., in 
Sept. 1847, empanelled a jury who assessed the 
land which had been so taken at a sum which the 
owner refused to accept. Pltf. in Nov. following, 
entered into a contract for the purchase of the 
same property upon which the deviation had 
been made, for a sum greater than what had been 
assessed by the jury, the co. in the meantime 
continuing their works & embankments. Upon 
pltf. applying for an injunction to restrain the co. 
from proceeding in their buildings, etc., it having 
appeared that he was the attorney to the former 
owner of the land, & had advised him to refuse 
the offer made by the co., & who therefore knew 
distinctly that the co. intended to proceed, but 
had nevertheless neglected to file his bill until 
some months afterwards :—Held: he had, by his 
delay, shown such acquiescence in the alleged 
trespass as not to be entitled to the interference 
of the ct.—HopxkINs v. GREAT NORTHERN Ry. 
Co. (1848), 11 L. T. O. S. 306. 

1339. One year.]|—-Testator died in 1842, having 
by his will devised the residue of his real estate 
to trustees, upon trust for Y. The trustees, on 
the death of testator, through an alleged mistake 
on their part as to the rights of Y., allowed X. to 
recelve the rents of a portion of the residuary 
estate. X. died in 1850, leaving an only child, 
an infant. The trustees, on the death of X., 
received the rents of the residuary estate pre- 
viously received by him. In 1863 Y. first heard 
that the rents of the portion of the residuary 
estate so received by x. had been wrongfully 
received by him. In Aug. 1863, the only child 
of X. attained the age of 21 years. In Feb. 
1864, Y. filed a bill against the trustees of testator’s 
will & the child of X. for a declaration as to the 
rights of the parties, for an account, & for other 


relief. Upon the questions whether Real Property 


before the filing of a bill respecting 


@ partnership, accounts had been  guit.—JARDIN 


furnished in which interest . —C 
mission were charged, & ate of the Sete: fe 
artners had before suit suggested 8. Six 


heir objections to those charges — 
Held; they were not precluded oF this 


delay from objec 
v. 


| 


months.J—- A buyer 
bound to use dil 
himeelt of the remedies he has against 
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Limitation Act, 1833 (c. 27), was a bar to the 
suit & whether pltf. could be said to have ac- 
quiesced in the title of X. :—Held: pltf.’s suit was 
not barred by either the statute or his ac- 
quiescence.— LISTER v. PICKFORD (1865), 34 Beav. 
576; 6 New Rep. 243; 34 L. J. Ch. 582; 12 
L. T. 587; 11 Jur. N. S. 649; 13 W. R. 827; 
55 BE. R. 757. 

Annotations :—Refd. East Stonehouse U. C. v. Willoughby, 


[1902] 2 K. B. 318. Mentd. Cuthbert v. Robinson (1882), 
51 L. J. Ch. 238; Churcher v. Martin (1889), 42 Ch. D. 


1340. Fourteen months.|/—-A delay of fourteen 
months by a pitf. in taking steps to prevent the 
continuance of a breach of a restrictive covenant 
will not amount to such acquiescence as to dis- 
entitle him to an injunction. 

There was no acquiescence barring the action, 
for D. [pltf.] had never stood by so as to have 
assented to what was done (KEKEWICH, J.).— 
NORTHUMBERLAND (DUKE) v. BOowMAN (1887), 
56 L. T. 773; 3 T. L. R. 606. 

1341. One year & a half.]—-In May, 1843, A. & 
B. agreed by parol to become jointly interested 
in certain lands for the purpose of a building 
speculation. The lease of the lands was taken 
in B.’s name, & A. & B. continued in joint occupa- 
tion of the lands till July, 1843, when B. assumed 
exclusive possession & ejected A. From July, 
1843, B., at his sole labour & expense, carried on 
operations upon the land by preparing it for 
building purposes & erecting houses thereon, A. 
never asserting any title thereto until Jan. 1845, 
when he claimed an equal interest with B. Upon 
B. repudiating A.’s title, a bill was filed by A. 
for specific performance of the parol agreement :— 
Held: assuming A.’s title to have been good 
originally, he had debarred himself from asserting 
that title by making no claim for eighteen months 
after his exclusion, during all which time he had 
permitted B. to carry on the undertaking at his 
own cost & risk.—COWELL v. Watts (1850), 2 
H. & Tw. 224; 47 KE. R. 1665; sub nom. CowELL 
v. Watts, WATTS v. COWELL, 19 L. J. Ch. 455, 


1342. Two years & a half.|—Lairp v. BIRKEN- 
HEAD Ry. Co., No. 1457, post. 

1343. Four years.!—In Sept. 1839, a poor rate 
was made for the township of T., against which 
an appeal was entered at the Jan. sessions, 1840, 
& respited on the terms that a new valuation 
should be made, & that in the meantime the 
payments should be made according to the last 
effective rate, & the balance either for or against 
applts. be afterwards paid by, or allowed to 
them. These terms were agreed to by applts. 
& S., the assistant overseer, & the appeal was 
respited from time to time till the Michaelmas 
sessions, 1843, when the new valuation was 
completed, & the rate reduced. Pending this 
appeal the assistant overseer died, & a new rate 
was made in May, 1840, in which applts. were 
rated as in the rate appealed against, & on their 
refusal to pay were summoned before the petty 
sessions, who made an order that they should 
pay according to the agreement, that is, according 
to the last effective rate. They paid the amount 
ordered on that rate, & the like amount on four 
other rates, made between that time & Michaelmas, 
1843. In Apr. 1844, they were summoned by 


thereto in ‘the 
OrE (1872), 19 


the seller as warrantor of the guality 
of the thing sold; more pariouler 
when he has to show that he was not 
himself to blame in respect of its not 
suiting the purpose for which it was 
bought. Hence a builder of a pHaRe 
who buys cement which he finds 


is 
mee in availing 
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the overseers to pay in full, & the justices at 
special sessions were applied to for, & refused 
distress-warrants to shee ah such payment. On 
an application for a mandamus to the justices for 
this purpose :—Held: after so long a time the 
township must be taken to have acquiesced in the 

agreement made by S.—R. v. Royps (1844), 1 

Ay Sess. Cas. 456; 4 L. T. O. S. 198; 9 J. P. 
1344. ——.]—R. & Co. brought an action 

against S. & A. in respect of the use of the words 

““ Camel-hair ’ in connection with belting. Pltfs. 

had first known of these acts of defts. in Apr. 

1898, before the actions but, after inquiries into 

their position, had taken no steps against them :— 

Held: there had been no such acquiescence on 

the part of pltfs. as to debar them from suing for 

an injunction, but it debarred them from re- 

covering damages for the past.—REDDAWAY (F.) 

& Co., Lirp. v. STEVENSON (ROBERT) & BROTHER, 

Lrp. & STEVENSON (1902), 20 R. P. C. 276. 

1345, ———.]—-Pltf. & deft. were owners in fee 
of two houses, situate in one block, forming part 
of a property which was laid out as a building 
estate in 1877, & sold with restrictive covenants 
as to the user of the houses as shops. Deft. had 
purchased his house in 1879, with full notice of 
the existence of the restrictive covenant, from a 
previous purchaser whose deed of conveyance 
contained the covenant; but in the deed of 
conveyance to deft. no mention was made of the 
existence of any such covenants. Deft. imme- 
diately after his purchase commenced to sell & 
had ever since sold, beer on his house under an 
off licence. Pltf., who had purchased his house 
in 1878, also with full notioe of the covenants, & 
which house was only four doors off deft.’s, was 
aware of the fact of deft.’s so trading, & he had 
for nine months or a year bought beer himself at 
deft.’s house. In Mar. 1882, pltf. brought this 
action, claiming an injunction to restrain deft. 
from using his house as a beer-shop in breach of 
the contract. The character of the property had 
completely changed since 1877, several houses 
situate in the block in which pitf.’s & deft.’s 
houses stood, having been for a _ considerable 
time, & still being, used as shops & places of 
business :-—Held: pltf. had been guilty of such an 
amount of acquiescence as made it inequitable in 
him to enforce the covenant.—SAYERS v. COLLYER 
(1884), 28 Ch. D. 103; 54 L. J. Ch. 1; 51 L. T. 
a 49 J. P. 244; 33 W. R. 91; 1T.L. R. 45, 
C. A. 

Annotations ;—Distd. Northumberland v. Bowman (1887), 
56 L. T. 773. Consd. Knight v. Simmonds, (1896] 2 Ch. 
294; Osborne v. Bradley, {1903} 2 Ch. 446. Refd. 
Alexander v. Mansions Proprictary (1900), 16 T. L. R. 
431. Mentd. Dreyfus v. Peruvian Guano Co. (1889), 42 
Ch. D. 66; Goddard v. Mid. Ry. (1891), 8 T. L. R. 126; 
Meredith v. Wilson (1893), 69 L. T. 336; Yates v. Pred 


Taylor & Wark, (1899) W. N. 141; Cowpor v. Laidler, 
11903} 2 Ch. 337; Re R., (1906) 1 Ch. 730; Elliston v. 


Reacher (1908), 77 L. J. Ch. 617; Pulleyne v. France 
(No. 1) (1912), 57 Sol. Jo. 173; Sobey v. Sainsbury, 
{1913}] 2 Ch : ance Economic Investment Co. 


. 513; Alli 
». Berton (1923), $2 L. J. K. B. 750; Slack v. Leeds 
Industrial ae Soc., [1923] 1 Ch. 431; Leeds Industrial 
Co-op. Soc. v. Slack (1924), 40 T. L. R. 745. 


1346. Five years.|—A. by will gave to his wife 
a life interest in real estate, with remainders over ; 


unfit for his work & allows six months 
to lapse thereafter, is estopped from 
Claiming damages from the seller 
when it can no longer be ascertained 
whether he had mixed it a roperly. 
or whether he had not owed it 
to deteriorate through exposure to 
moisture.—-TRUDEAU wv. LAFLEUR & 
nie (1907), Q. R. 32 8. C. 223.— 


1846 1. Five  years.)-——- A person 


aggrieved by an entry iu the Register 
of Trade-Marks is not excluded by 
the lapse of five years from the date 
of the entry from presenting a petition 
for rectification of 
HERBERT v. CowIK BrotuErrs & Co. 
ie 24 R. (Ct. of Sess.) 361; 
c. L. R. 280; 48. L. T. 243.—SCOT. 
1849 i. Hight years.)—Pitf. applied to 
dGefts. for insurance at a fixe 
premium for life, but the policy sent 
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& also a specific bequest of personalty. After 
the death of testator in 1834, the residuary 
personal estate being deficient, the exors., with 
the privity of the wife, who was also an extrix., 
applied the proceeds of the specific bequest in 
discharge of a mtge. upon the real estate, & the 
mtge. term was assigned to a trustee to attend 
the inheritance. In 1839 the wife filed her bill, 
claiming a lien upon the real estate for the pro- 
ceeds of the specific bequest so applied in discharge 
of the mtge.:—Held: the bill not allegin 
ignorance or misrepresentation, she was no 
entitled to be relieved from her voluntary act.— 
TOPLIS v. VONDER HEYDE (1840), 4 Y. & C. Ex. 
173; 9L. J. Ex. Eq. 27. 

1347. .J—Pltf., in 1868, at the age of 27 
became an associate of a sisterhood upon the 
introduction of N., her spiritual director. She 
was afterwards a postulant, then a novice, & then 
a professed sister, & so continued until 1879, when 
she left. During her stay she made various gifts 
of property to a large amount to deft., the lady 
superior of the sisterhood for the purposes of the 
sisterhood, all of which gifts had been expended 
except two sums of railway stock, which remained 
in deft.’3 name. The rules of the sisterhood 
enjoined implicit obedience, & forbade members 
from taking advice of externs without the superior’s 
leave. Pitf. did not claim a return of her property 
until 1884, & the action was commenced in 1885 :— 
Held: the conduct of pitf. in delaying to make 
the claim from 1879 to 1884, whether amounting 
in law to acquiescence or laches, or to an election 
not to avoid a voidable transaction, or to a 
ratification or confirmation of her gifts, dis- 
entitled her to recover the stock, although still 
standing in the name of deft. & unapplied.— 
ALLCARD v. SKINNER (1887), 36 Ch. D. 1453; 56 
L. J. Ch. 1052; 57 L. T. 61; 36 W. R. 251; 3 
T. L. R. 751, C. A. 

Annotations :—Refd. Halo v. Sheldrake (1889), 60 L. T. 

292. Mientd. Tyars v. Also (nee), 61 L. '’. 8; Morley 

v. Loughnan, [1893] 1 Ch. 73 ; Powell v. Powell, (19003 

1 Ch. 243; Wilton v. Osborn, [1901] 2 K. B. 110; Howes 

v. Bishop, [1909] 2 K. B. 390. 

1348. Six years.]—In 1889 a trustee, with the 
approval of his committee of inspection, sold 
part of a bkpt.’s estate to S. The sale was at an 
undervalue to the knowledge of all parties con- 
cerned. A creditor of the bkpt. became aware of 
the transaction in Mar. 1891, but took no steps 
to impugn it until Feb. 1897:—Held: the 
creditor’s right to relief against S. was not barred 
by laches & acquiescence.—Re GALLARD, Ex p. 
GALLARD, [1897] 2 Q. B. 8; 66 L. J. Q. B. 484 ; 
76 L. T. 327; 13 T. L. R. 316; 4 Mans. 52; sub 
nom. Re GALLARD, Hx p. GALLARD v. STRETTON’S 
Exrcutors, 45 W. R. 556; 41 Sol. Jo. 407. 

1349. Eight years.|——M., a solr. acting for pltf. 
in a suit, entered, without consulting his client, 
into an agreement for compromise, whereby deft. 
was to pay a sum of money to pitf., which was to 
be handed to M. in satisfaction of his bills of 
costs, with compound interest; & the conduct 
of the suit was to be given up to another solr. 
M. prevailed on his client, pltf., to execute a deed 
carrying into effect this compromise. In the 


to him contained a provision that the 
ae might be inoreased. Plitf. 

d not read the polls , & pursuant 
to notices from defts., paid them seven 
annual premiums at the original rate. 
Iu the eighth year defts. demanded a 





the register.— 


34 larger eae —Held: the polloy, 
not be in accordance with the 
application, was a mere counter 

annual proposal, & there was no contract ; 


pitf. was under no obligation to read 
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following year pltf. obtained independent pro- 
fessional advice, on the subject of the compromise, 
but remained on friendly terms with M., & had 
divers negotiations & dealings with him in 
relation to the deed of compromise, but did not 
attempt to set it aside till eight years afterwards, 
when she filed a bill for that purpose :—Held: 
neither the agreement for compromise nor the 
deed carrying it into effect, was originally binding 
upon pltf.; but she had precluded herself, by her 
conduct, & the lapse of time, from now setting 
the transaction aside.—LYDDON wv. Moss (1859), 
4NeG.& J.104; 33 L. T.0.8.170; 5 Jur. N.S. 
637; 7 W.R. 433; 45 E.R. 41, L. JJ. 


Annotations :—Mentd. Ward v. Sharp (1884), 53 L. J. Ch. 
313; He Haslam & Hier-Evans, [1902] 1 Ch. 765. 


1350. Nine years.|—A debtor with the know- 
ledge of his creditor, made a voluntary settlement 
of a portion of his estate. The creditor became 
the exor. of the debtor, whom he survived nine 
years, & during that time he took no steps to 
dispute the validity of the settlement :—Held: 
the exors. of the creditor were not entitled to set 
aside the settlement as fraudulent.—OLLIVER v. 
KING (1856), 8 De G. M. & G. 110; 25 L. J. Ch. 
427; 27 L. T. O. S. 29; 2 Jur. N. S. 312; 4 
W. R. 382; 44 E. R. 331, L. JJ. 

1351. Ten years.j—Although a gift by a 
daughter to her father would have been set aside 
if a suit had been instituted shortly afterwards, a 
course of dealing for more than ten years, showing 
a deliberate intention on the part of the daughter 
not to disturb the transaction & acquiesced in by 
the husband, was‘held to preclude the husband 
after his wife’s death from impeaching the trans- 
action.— WRIGHT v. VANDERPLANK (1856), 8 
De G. M. & G. 133; 25 L. J. Ch. 753; 27 L. T. 
O.S. 91; 2 Jur. N. S. 599; 4 W. R. 410; 44 
E. R. 340, L. JJ. 

Annotations :—Consd. Turner v. Collins (1871), 7 Ch. App. 

329. Folld. Allcard v. Skinner (1887), 36 Ch. D. 145. 

fd. Kempson v. Ashbee (1874), 39 J. P. 164; Mitchell 
v. Homfray (1881), 8 Q. B. D. 587; Re Maddever, Three 
Towns Banking Co. v. Maddever (1883), 31 W. R. 720. 
Mentd. Tyars v. Alsop one 61 L. T. 8; De Witte v. 
Addison (1899), 80 L. T. 207; Powell v. Powell, (1900] 
1 Ch. 243; London & Westminster Loan & Discount Co. 
v. Bilton (1911), 27 T. L. R. 184. 


EstorPE.. 


1352. Eleven years.|—In 1792 J. purchased an 
estate at a sale by auction, but died without 
having completed the contract. By his will he 
gave all his real & personal estate to A., his widow, 
who shortly afterwards married S. By deed of 
1793 reciting the contract by J., his death, his 
will & <A.’s marriage with S., who thereupon 
became entitled to the beneficial interest in the 
purchase, the estate was conveyed to S. & N. 
jointly, in fee, in trust as to the estate of N. for S. 
By deed of 1817 reciting that by certain good 
assurances in the law & the premises stood 
limited to the use of S. & N. as to the estate of 
N. in trust for S. the property was conveyed by 
S. & N. to C., a purchaser for value. 

A. died in 1825. Her heiress-at-law attained 
21 in 1825, & five months afterwards married. 
S. died in 1835. The bill was filed in 1836 :— 
Held: there was no laches or acquiescence which 
would bar pitf.’s claim, or which would justify 
the ct. in raising any presumption in the deft.’s 
favour upon the recitals contained in the deed 
of 1817.—NEESOM v. CLARKSON (1842), 2 Hare, 
163; 12 L. J. Ch. 99; 6 Jur. 1055; 67 E.R. 68. 


Aunolation :—Mentd. Parkinson v. Hanbury (1867), L. R. 


13538. Twelve years.|—A delay of twelve years 
in making the complaint does not amount to 
acquiescence, or to an abandonment of piltf.’s 
rights. HARTLEPOOL GAs & WATER Co. v. WEST 


HARTLEPOOL JIARBOUR & Ry. Co. (1865), 12 
L. T. 366. 
1354. Thirteen years.] — Certain persons in 


Sydney, New South Wales, built a church & 
formed themselves into a congregation under the 
pastoral care of L., a Presbyterian clergyman 
ordained in Scotland. They drew up rules 
whereby they followed the doctrines & mode of 
worship of the Established Church of Scotland. 
When several similar congregations arose, the 
various ministers formed themselves into a synod 
after the manner of the church in Scotland. L. 
having disagreed with the other ministers, re- 
nounced all connection with them, & afterwards 
the synod professed to cite him before them & 
deposed him, & then applied to a ct. of equity to 
order possession to be delivered up of the church, 


the work. In May, 1878, after the 


the policy, which he was entitled to 
assume, in the absence of anything 
done by the co. to call his attention 
to the provision in question, to be in 
accordance with the application; he 
was therefore not barred by acquies- 
cence or delay, & he was entitled to 
repayment of the premiums with 
interest.—MOWAT v. PROVIDENT SAV- 
INGS LIFE ASSURANCE SOCIETY (1900), 
a R. 675; revsd. 328. C. R. 147.— 


1349 ii, -] — Circumstances in 
which a party was not entitled to 
insist for reparation for alleged pro- 
fessional negligence on the part of his 

ent, he having been aware of the 
alleged neglect & its consequences 
for cight years, without intimating 
any intention of making the agent 
reat irae oe ar (1829), 

7 - Of Sess.) 234; 5 Fac. is 
206.—SCOT. u a 


1350 i. Nine years.}—In ejectment 
deft. set up an equitable defence, that 
he had been induced to work & serve 
pltf. & manage his altfairs for many 
years, by pitf.’s representations, 

romise, & agreement to give him the 
and & the immediate ossesrion 
thereof, as a reward therefor; that 
deft. was put into possession accord- 
ingly, & worked the land & made im- 
rovements, etc.; that subsequently, 
n furtherance of such representations, 





etc., & in consideration of such work 
& services, pltf. signed a _ writtcn 
agreement to give deft. the land, 
thereby confirming him in possession ; 
& deft. thereafter made improvements 
& was assessed & paid the taxes; 
that deft. had paid the full considera- 
tion & performed all conditions to 
entitle him to hold possession of the 
land & to all pltf.’s rights therein. 
At the trial the equitable defence was 
pro ed: the agreement mentioned 
aving been signed in 1865; but it 
was urged that because deft. being 
out of porsession, had in 1874 pro- 
cured one K., pitf.’s tenant, to give 
him possession, ornine him of his 
claim & had paid pltf. $70 rent due 
by E., he was estopped from denying 
pltt.'s title; & further, that deft., 
aving been out of possession for nine 
hat was eiLorDe by his laches :— 
eld: neither the manner in which 
he obtained possession, nor his laches, 
could defeat his right to specific 
pence maune of the agreement, which 
ad been fully executed on his pee 
WESTGATE v. WESTGATE (1877), 28 
C. P. 283.—CAN. 


13850 ii. -}—In Sept. 1876, A. 
obtained a concession from the Muni- 
clpal Council of P. for supplying that 
town with water by pipes from the 
interior of the country. Oct. 1877 
A. entered into a contract of joint 
adventure with B. & C. to carry out 





work had been commenced, A., partly 
by means of the concession, obtained 
for his own behoof from the 'T. Co., 
which then carried on the business of 
supplying P. & other ports with water 
De means of steam vessels, a lease 
of their business & plant. A. after- 
wards stopped the work of the joint 
adventure, & along with B. carried 
on the new business till the town 
of P. was destroyed by bombardment 
in 1879. CC. was informed of these 
proceedings, but did not interfere. 
C. became DERE: in 1885, & in 1887 
his trustee assigned his interest in the 
joint adventure to D. In an action 
of accounting raised by D. in 1887 
against A., the pursguer claimed profits 
made from the T. lease as falling to 
the joint adventure :—Held: although 
C. would, if he had made his claim 
within a reasonable time, have been 
entitled to share in the profits made 
under the T. contract in respect that 
it covered the same ground as the 
joint adventure, & had been obtained 
by means of the concession, his claim 
was extinguished by his delay in 
asserting it.—STEWART v. NORTH (1893), 
20 R. (Ct. of Sess.) 260.—SCOT. 

1853 1. Twelve years.J}—Semble: an 
infant cannot disaffirm his deed after 
the lapse of twelve years.—GERSH 
v, TAYLOR (1879), 3N.4. L. RR. C. A. 
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& to restrain L. & his congregation from using it. 
The synod sued on their own behalf & on behalf 
of the congregation, but the congregation declined 
to join in the suit :—J/eld: pltfs. had no title to 
sue, & even if they had they were barred by 
acquiescence for thirteen years from following out 
their sentence.—Lana v. Purves (1862), 15 
Moo. P. C. C. 389; 5 L. T. 800; 8 Jur. N.S. 523; 
10 W. R. 468; 15 1. RR. 5641, P. C. 

1355. Fifteen years.|.—Norru v. ANSELL, No. 
865, ante. 

1356. Seventeen years.|] —Srnsiky v. 
No. 1295, ante. 

1357. Nineteen years.} —A. in India, on his own 
responsibility, invested money belonging to his 
brother B. in England in indigo which he con- 
signed to 13. & he recommended him, in considera- 
tion of his (A.) not charging commnission, to settle 
£1,000 on each of his two sisters, which he sug- 
gested should be invested in spelter & consigned 
to him forsale. B. acceded to this, & A. sold the 
spelter & remitted the proceeds, nearly £4,000, to 
33. on account of his sisters. B. retained the 
money & gave his promissory notes to his sisters 
for the amount. Jn 184! sisters voluntarily 
surrendered to their brother his promissory notes 
for money owing to them, but under such circum- 
stances that the transaction could not be sus- 
tained if complained of in due time. Once sister 
died in 1852 & the other in 1857 & the brother 
died in 1860. In the following year a bill was 
filed by the representative of the sisters to sct 
aside the transaction :—/Ield: pltf. wholly failed, 
this being an attempt to rip up a transaction 
nineteen years old, when all the actors in it were 
dead & which transaction they all understood at: 
the time.---MACKINTOSH v. STUART (1864), 36 
Beay. 21; 55 le. R. 1068. 

1358. Twenty-three years.|—-.An acquiescence of 
twenty-three years, with a knowledge of the will, 
is a good bar to a claim by a residuary legatee 
against an exor. for an account, on the ground of 
neglect or misfeasance, & that independently of 
Real Property Limitation Act, 18383 (ce. 27).— 
PORTLOCK v. GARDNER (1842), 1 Ifare, 594; 11 
L. J. Ch. 3183; 6 Jur. 795; 66 Te. R. 1168. 

1359. Thirty-seven years.|—T., a merchant 1 
partnership with A., died in 1790, unmarried & 
intestate, possessed of leasehold property, & 
leaving his sisters S. & 1). his sole next of kin. 
Soon after his death, the partnership was, on 
investigation by the creditors, found to be in- 
solvent, & S. & D., with consent of their husbands, 
duly renounced administration of his estate. By 
indenture made between W. & his wife S. of the 
first part, A. of the second part. & his then new 
partner R. of the third part,-—after reciting that 
the former partnership was insolvent; that A. 
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& R. had undertaken to settle with the creditors 
by composition, which could not be effected 
without administration of T.’s personal estate, 
& that there had been money transactions 
between him & W., of which neither kept any 
account, W. & S. renounced, at R.’s request, all 
their right to the administration in favour of A., 
who in consideration thereof covenanted, after 
obtaining such administration, to release W. 
from all claims which he as administrator of T. or 
otherwise might have on W.; & W., in considera- 
tion of such release, covenanted for himself, his 
heirs, exors. & administrators, & for his wife, 
that they, W. & S., would, after such administra- 
tion should be granted to A., execute to him, his 
exors. & administrators, a release of all claims 
whatsoever which they might have on him as 
administrator of T. or otherwise. The creditors 
also by a composition deed agreed to accept 
15s. in the pound, payable by instalments by A. 
& It., & to allow A. to take out administration of 
the estate of IT. Afterwards E., the husband of 
D., by a deed-poll, after reciting that he had an 
unscttled demand against T.’s estate, & that the 
effects of the late partnership, together with his 
private estate. were insufficient to pay the 
partnership debts, & that the creditors entered 
into a composition & agreement with A. & R. as 
aforesaid, declared that a bond for £1,000 given 
to him by A. & KR. pursuant to an agreement 
therein recited, should, when paid, be in full 
discharge of all sums of money due to him from 
T., & of all claims whatsoever of him, lf., on the 
estate & effects of T. A. then took out letters of 
administration of T.'s estate, &, in order to pay 
the creditors, raised sums of money by annuities 
& mtge. on the leasehold property, K. joining in 
the securities ; but in 1793, being unable to pay 
the whole composition by what they had then 
received from the intestate’s estate, they entered 
into further arrangements with the ereditors, & 
soon afterwards dissolved partnership, KR. re- 
maining in exclusive possession of the leasehold 
premises, of which he afterwards purchased the 
fee simple, & dealing with them as his own for 
several years, without any interference by A., or 
the next) of kin, or their husbands who survived 
them, all of whom died between the years 1797 
& 1815; he mortgaged them in 1815 to secure 
debts due by him to D. & Co., subject to the 
leases possessed by the intestate, subject to which 
he also in 1818 released to them the equity of 
redemption, & they afterwards sold the property 
in fee to other parties. A bill to redecm the 
premises was filed against the mtgees. & purchasers 
in 183], by an administrator de bonis non of 'T., 
claiming title also as representative of the next 
of kin. There was no direct proof that T.’s next 


1855 i. Fifteen years.}|}-—-Where deft., 
during nonage, conveyed land in fee 
to the grantor of pltf.; &, though 
fifteen years had elapsed sinee his 
majority, took no steps to repudiate 
his deed, until he defended on this 
ground an action of ejectment brought 
uguinst him for the land, a conveyance 
of which had in the interim, & after 
the conveyance to pltf., been made to 
him, deft., by the person eutitled :— 
ffeld: it might be assumed, under the 
power given to the ct. to draw inferences 
of fact, that deft. had confirmed the 
deed, & he could not now set up 
in this suit the defence of Infancy.— 
FEATHERNTON v0. McCDONETL (1865), 
15 Cc, Pp. 162.—CAN. 

t. Twenty years.)-— Pitf., in an 
action of ecjectment, having slept 
upon bis rights for nearly twenty years, 
& the jury having found for deft. 
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upon secondary evidence of deeds & 
papers, the ct. refused to interfere. 
HEANY &. PARKER (1808), 27 U. C. i. 
5U09,.— CAN. 

a. Twenty-four years.}---A person 
in the employment of a railway co. 
was severely injured in 18416. He 
claimed at the time no solatium,. but 
was employed by the co. in easy work 
until 1870, when he was dismissed :-— 
Held: in an action by him for dumages 
for the accident in 1846, that his claim 
barred by aora.—Coox v. NorTH 
BrRivisn Ry. Co. (1872), 10 Macph. 
(Ct. of Sess.) 513; 44 Se, Jur. 842.— 
SCOT. 

b. Thirty years.j—Lapse of time, 
short of 30 yeurs, is not per se a bar to 
the right of the next of kin to demand 
proof of a willin solenin form, but may 
be a bar taken in conjunction with other 
elreumstaneces, & the onus of showing 


that there are such circumstancos lies 
upon the executors.—Re GOODE (1890), 
II N.S. W. Eq. 281; 6N. 8. W.W.N, 
121.—AUS. 

Cc. J—Held: legatees having 
allowed a period of thirty years to 
clapse without taking steps to enforce 
their claims, were guilty of laches, & 
must be assumed to have acquiesced 
in the mode in which such claims were 
dealt with.--Re RUNCIMAN’s ESTATE 
(1905), 38 N.S. Ik. 89.— CAN. 

d. -——.}-—-Parties carried on busi- 
ness under a contract, providing that 
balances should be struck yearly & 
balance sheets subscribed within two 
inonths should be ‘*S probative.’’ The 
last balance & some of those previous 
were not signed til) more than two 
months after the balance was struck. 

After the death of both partners, 
the representatives of the first deceased 
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Sect. 3.—By representation; Sub-sect. 3, E. (b) 1. 
&: ti. & I. (a). | 

of kin executed releases of their interest in the 
residuc of his estate :~--Held: it was immaterial 
whether such releases were executed or not, as 
the various acts of ownership exercised over the 
leasehold property by A. & by R. & those deriving 
under him, all dealing with it as their absolute 
property for a period of 37 years, with the acqui- 
escence of the next of kin & their representatives, 
established beyond all doubt an agreement by 
the next of kin to give up all their interest in it, 
in consideration of the arrangements of 1790.— 
SKEFFINGTON v. Bupp (1842), 9 Cl. & Fin. 219; 
G Jur. 809; 8 Kk. R. 399, H. L.3 affg. S.C. sub 
nom. SKEFFINGTON tv. WHITEHURST (1838), 3 
Yo&'C. Es. I. 

1360. Forty-seven years.|—The comrs. of a 
canal make an agreement for letting the tolls, not 
warranted by the Act under which they derive 
their authority, & prejudicial to an_ interest 
expressly reserved by the Act to the public ; 
this agreement is acquiesced in for 47 years, 
without complaint on the part of any of the share- 
holders, &, during that period, the lessee remains 
in undisturbed possession of the tolls: the ct. 
will not, at the suit of shareholders, disturb his 
possession by the appointment of a receiver. 
Semble: after such acquiescence, it is not com- 
petent to shareholdcrs in respect of their private 
interest to impeach the agreement.—GRAY vv. 
CUAPLIN (1826), 2 Russ. 126; 38 K. R. 2838, L. C. 
Annolation :-—Mentd. Bedford v. Ellis, [1901] A. C. 1. 





li. Other Cases. 


1361. Claim by beneficiary to inventory & 
account.|——The ct. will not call for an inventory 
& account from the widow & administratrix of a 
deceased at the instance of the assignee of an 
insolvent son on the suggestion that he has not. 
received his share after long acquiescence; & 
when it is shown that a valuation & inventory 
was made shortly after the death & facts are 
proved from which it may be presumed that the 


partner brought an action against 


the trustees of the other after thirty f. Irregularities 


(1893), 24 S.C. R. 
in 


EstopreE.. 


son received considerably more than his full 
share.—Pirr v. WoopuAM (1828), 1 Hag. Ecc. 
247; 162 Ki. R. 578. 

See Equity, Vol. X XI, pp. 266 ef seq. 3; Ixt- 
CUTORS,. 

1362. Application for shares in company— 
Delay in ascertaining constitution of company.]— 
A person who applies for shares in a co. not yet 
registered, & afterwards receives an allotment 
of shares in a co. professing to be the same co., 
is entitled to a reasonable time within which to 
make himself acquainted with the memorandum 
& articles of assocn. of the co. which has been 
actually registered, & if within that reasonable 
time he makes no attempt to repudiate his shares, 
he must be considered to have made _ himself 
acquainted with the memorandum & articles, & 
cannot be afterwards heard to say that he was 
ignorant of their contents (LORD CAIRNS, L.J.).— 
Re MAprid BANK, WILKINSON’S CASE (1867), 2 
Ch. App. 5386; 36 L. J. Ch. 489; 15 W. R. 499, L. JJ. 


Annotation :—Refd. Oakes 7. Turquand & Harding, Peek v. 
Same, Fe Overend, Gurney (1867), L. R. 2 H. lL. 325. 


See, further, COMPANIES, Vol. IX., pp. 95 et 
seq.; p. 142, Nos. 787-91. 

Claim to relief in respect of contract to take 
shares in company.|-—See COMPANIES, Vol. I1X., 
pp. 130 et seq. ; pp. 222, 228. 

1363. Delay by creditor in compelling realisation 
of estate.|---Mere laches in not) compelling the 
exors. to realise for the purpose of paying his 
debt will not deprive a creditor of his right to 
sue the exors. for devastavit unless by conduct or 
express authority he has misled the exors. & 
induced them to part with assets liable to answer 
his claim.—e BrRcH, ROE v. Bircn (1884), 27 
Ch. DD. 622; 54 L. J. Ch. 1195 51 1. TT. 777; 
33 W. R. 72. 
gt a :—Apld. Re Rix, Rix v. Rix (1912), 56 Sol. Jo. 

See, generally, HXECUTORS, 

1364. Insufficient fund set aside to answer 
annuity-—Reduction of interest.|--Testator de- 
vised his real & personal estate to trustees, of 
whom his wife was one, upon trust for conversion 


287.—-CAN. 
sale of mining 


declared null & void, on the grounds 
that. the arbitrators exceeded — their 
jurisdiction ; that deft. had no 


years had elapsed from the date of 
the Jast doqueted balance, concluding 
for reduction of the balances & for 
an aceounting :—Zleld: the action 
was not barred by aora.—-AL LAREN Vv. 
LIDDELL ’s TRUSTEES (E860), 22 Dunl. 
(Ct. of Sess.) $73; 32 Se. Jur. 164.— 
SCOT 


PART VI. SECT. 3, SUB-SECT. 3.— 
E. (b) ii. 

e. Delay ty one partner—Asserting 
indebtedness of other.J|--A judgment 
oreditor of J. apphed for an order for 
Bale of the latter’s interest in certain 
lands, the Jegal title Lo which wus in 
K., a brother-in-law & former partner 
of J. An order was inade fora reference 
to ascertain J.’s interest in the lands, 
& to take an account of the dealings 
between J. & K. In the dnaster’s 
office kk. asscrted that in the course 
of the partnership business he signed 
notes which J. indorsed & ecansed to 
be discounted, but had charged against 
him, K., a much larger rate of interest 
thereon than he had paid & he con- 
tended a large sum was due to him 
from J. for such overcharge :---lWeld : 
K.’s claim could not be entertained ; 
there was, if not absolute evidence, 
at lenst a presumption of acquiescence 
from long delay ; & such presumption 
was not rebutted by the evidenes of 
the two partners, considering their 
relationship & the apparent concert. 
between them.—YToorn v. Kirrreper, 


areas.J——Vitf. brought an action for a 
declaration of his interest in certain 
gold mining areas, which deffts. were 
proceeding to sell, for a sale of the 
areas, & for payment of his share of 
the proceeds. An order for the sale 
of the property wus drawn up by defts.’ 
solr., & made on the written consent, 
of pltf. There was no provision in 
the order as to who should have the 
conduct of the sale. This was under- 
taken by defts.’ solr., who, with 
pltf.’s knowledge, advertised the pro- 
perty in accordance with the terms of 
the order, & proceeded to sell. Pitt. 
objected to the sale, & subsequently 
sought to set it aside on the ground that 
he was entitled to the conduct of it, 
& on other grounds :-—-//eld:  pltf. 
was entitled to the conduct of the sale, 
as claimed by him, but that he was 
estopped by his laches from taking 
advantage of the irregularities com- 
plained of.— WALLACE tv. GRAY (1803), 
25 N.S. KR. 279,.—CAN. 


gE. Delay in mnoving against award 
~<A rbitration.|—-Plitf. & deft. entered 
into an agreement on Aug. 28, 1889, 
to submit to arbn. all matters touching 
the division line between their lands. 
An award was made in writing on 
Noy. 9, 1889, & deft. had notice. To 
an action brought by pltf. on Oct. 7, 
1893, for breaking & entering pltf.’s 
lands, being the lands referred to in the 
award, deft., on May 28, 1894, filed a 
counterclaim asking to have tho award 


opportunity of being heard before the 
wunpire; that the award was inade 
ec parle & without hearing evidenee, 
& on other grounds :—/leld: deft. 
was precluded froin having the award 
BCL uside, by his laches in moving 
against it. —CLIsH v. FRASER (18935), 
28 N.S. KR. 163.—CAN. 

h. Delay in moving tu set aside 
proceedings --No estoppel without detri- 
ment to other party.J—Delay from 
Aug. 1 to Sept. 25 in moving to set 
aside proccedings tuken in the name 
of appet. as one of the pltfs., without 
his authority :---Held: not a bar to 
relief, where no detriment had re- 
sulted to defts. thereby.—-MoRRIs  v. 
CONFEDERATION Litt ASSOCN, (1895), 
17 #. It. 21,—-CAN. 

k. Application for lease—By holder 
of licence to search.j)—Lapse of time 
will estop the Governor in Council 
from granting a loase to the holder 
of a licence to search for minerals, 
& consequently from gravuting a lcasu 
to commence from its actual issue.— 
ENGLAND v. NEWFOUNDLAND GOVERN- 
MENT & HENDERSON (1898), 8 NHd. 
lu. RR. 86; affd. (1899), & Ntld. L. Le 
180.—NFLD. 

1. Delay of government in denial 
of grant of licence.}—In wun action 
ec contractu against the Govt. of 
Nowloundland, pltfs. claimed that they 
wore ontitled to receive a licence under 
Whaling Industry Act, 1902, in respect 





Part VI.—EstTorrrei mm Pats. 


& to invest in Government or real securities, & 
that his trustees should stand possessed of the 
trust premises to pay his wife an annuity of £100 
clear of all deductions whatsoever & directed 
the trustees to appropriate & set apart a fund 
for securing such annuity & after the death of his 
wife, directed the trustees to pay & divide or 
transfer the money thercinbefore appropriated 
& directed to be set apart among his, testator’s, 
children. Part of testator’s property consisted of 
£2,500, £4 per cent. stock, which at his death, & 
for some time after, produced £100 a year; this 
fund was set apart by the trustees for securing 
payment of the widow’s annuity, but, owing to 
successive reductions of the interest of the stock 
by Parliament, there was, at the widow’s death, a 
considerable arrear to make up the deficiency 
between the £100 a year & the reduced income of 
the fund which had for many years been received 
by the widow :—Held: on the construction of 
the will the widow would have been entitled to 
have the deficiency made good out of the corpus ; 
but she having forborne to assert her claim for 
so Jong a period during her lifetime, & having 
been aware of the dealings of several of her 
children, in respect of their shares, with persons 
who were acting on the belief that they were 
shares in a certain definite amount of stock, 
without giving any intimation of her intention to 
claim such arrears out of the corpus, the repre- 
sentatives of the widow could not, as against the 
parties who so dealt for valuc, with the knowledge 
of the widow, assert the claim, to which she 
would otherwise have been entitled, to have the 
arrears of the annuity made good out of the 
corpus.--- UPTON v. VANNER (1861), 1 Drew. & Sm. 
594; 5 L. T. 480; 8 Jur. N.S, £405; 10 W. KR. 
99; 62 E.R. 505. 

1365. Payment of annuity not enforced regu- 
larly.|-—An annuitant is not guilty of such laches 
as would disentitle her to recover arrears of her 
annuity merely on the ground that she has not 
actively enforced the performance of the duty 
of the trustees to pay her such annuity regularly. 
—-—Re Rix, Rix v. Rix (1912), 56 Sol. Jo. 573. 

Claim to reopen account.|-—See I¢quiry, Vol. 
AX., p. 264 et seq. 

Claim to injunction.|——See INJUNCTION. 

Claim to equitable relief generally.) -— See 
lquiry, Vol. XXI., pp. 264 ef sq. 
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F. Election. 
(a) In General. 

See, generally, Equity, Vol. XX., pp. 403 et seq. 

1366. General rule.|—ScARF v. JARDINE, No. 
577, ante. 

1367. Time for election—Policy of insurance. |— 
Pitf.’s insurance broker, effected an insurance 
with defts. on the chartered freight of pltf.’s ship 
C. without disclosing to defts. certain information 
in his possession, which it was material that they 
should know (Oct. 10). In so doing he acted in 
good, faith, supposing from inquiries that he had 
made that the information was incorrect. After 
initialing the slip, but before executing the 
policy, defts., on October 13, became possessed 
of the information which the broker had not 
disclosed; & they afterwards executed & de- 
livered out the policy without any protest or any 
notice that they would treat it as void,—on Oct. 14 
or 15. Upon receiving news of the loss of the 
vessel, they gave notice to pltf. that they did not 
consider the policy binding on them, on Oct. 20. 
On the trial of the action upon the policy, the 
learned judge directed the jury, in substance, that 
defts. were bound to make their clection within 
a reasonable time after they became aware of the 
concealment, & left it to them, without expressing 
any opinion, whether defts. had elected to go on 
with the policy. The jury having found that 
defts. did not so elect, & a rule for a new trial on 
the ground of misdirection having been obtained 
& atterwards made absolute in the ct. below :— 
Held: this direction was right; & there being 
no election in fact, & no evidence that pltf. had 
been prejudiced by defts. not electing carlier to 
disaffirm the policy, defts. were not estopped from 
denying its validity, nor was it material to con- 
sider whether their conduct in delivering out the 
policy without a protest had been such as to 
entitle pltf. to consider it as an election.— 
MORRISON v. UNIVERSAL MARINE INSURANCE Co. 
(1873), L. R. 8 IExch. 197; 42 L. J. Ex. 115; 
21 W. R. 774, Ex. Ch. 
aa :—Refd. Marsden v. Sambell (1880), 43 L. T. 


See, generally, INSURANCE. 

1368. Building agreement.]-—-The exercise 
of a right of election to rescind a_ building 
agreement must be signified in an unqualified 
manner, & within a reasonable time, or, at all 





of an area described by them in their 
application :—J/feld: the Govt. was 
not estopped by any action or delay 
from showing that no licence was 
granted or agreed to be granted to an 
applicant in respect of an arca apniee 
for.—NEWFOUNDLAND STEAM HAL- 
InGQ Co., Lrp. ve. NEWFOUNDLAND 
GOVERNMENT (1903), 8 Nild. L. RR. 
608.—-NFLD. 


m. Delay in moving for committal 
order —Non-payment by judgment debtor.) 
~-On Aug. 25, 1908, deft. was examined 
asa judgment debtor under Collection 
of Debts Ordinance, 10904, & was 
ordered to pay $25 a month, beginning 
on Sept. 5, 1908. In Oct. 1910, pltf. 
moved to commit deft. for contempt 
in not paying the instalments ordered. 
Deft. made ayionts, in Sept., 
Qct., & Nov. 1908, since whon he had 
paid nothing :—Held: if pltf. had 
moved promptly on default, he would 
have been entitled to a committal 
order; but he had himself suspended 
the order for payment & allowed it to 
lie dead for 2 years, & he must have 
done s0 because he conceived that 
deft. was unable to pay ; 
by his own laches, put himsolf in a 
position, where he could not ask for 


& he had, | 


a committal order. —~VPALM v. THOMPSON 
(1910), 15 W. L. R. 433. —CAN. 


n. Delay due to mental condi- 
tion-—No bar.j--Upon the evidence : 
—Held: pltf. did not understand 
the effect of the deed when she became 
a party to it; when executing it, 
she was not in a condition of mind 
to realise, as fully as wus necessary, 
what sho was doing; shoe had no indo- 
pendent advice, & the deed was not, 
in these circumstances, & bar to the 
action. Her mental condition also 
excused her laches in allowing tho 
deed to stand so long unquestioned,— 
Drren vw. Drren (t9ti), 19 W. LL. i. 
497; 21 Man. L. Rh. 507.—CAN. 


o. Delay in repudiating agent’s 
authority—Sale of yoods by agent.}— 
Held: pitf. was entitled to recover 
from deft. certain horses which deft. 
had taken possession of, & damages for 
their detention, deft. being estopped 
by his conduct & laches from asserting 
that a salo of the horses by deft.’s 
wife, through which pitf. claimed, was 
made without his, deft.’s, authority.-— 
ALCOCK v. SMirH (1913), 26 W. L. RR. 
322.—CAN. 

p. Delay in, applying to annual 
decree—By person not a party therelo.\—- 


A man, though no party to a decree, 
may preclude himself from tho aid 
of a ct. of equity, if he knowingly 
allowed parties to proceed under it, & 
uses unreasonable delay in bringing 
forward his complaint; but every 
case of this kind depends on its own 
circumstances.-—ELLIS vb. DEANE (1827), 
Beat. 5.—IR. 

_q. Delay in proceeding to establish 
tille—-Presumption of acts rightly done. } 
— By a trust deed dated 1778, W. 
conveyed in trust inter alia to raise a 
sum by mtge. & sale to pay off mtges. 
& other debts of W. & to pay over 
the net income of the property to W. 
for life, & after his death to his heir- 
at-law. In 1795 the then trusteea 
sold the premises to the husband of 
deft. C., who died, leaving them to his 
wife. W., the original grantor, died 
in 1824, leaving J. as his heir-at-law, 
who, however, took no proceedings 
until 1840. He sought to have the 
deed of sale of 1795 set aside as a 
fraud upon his rights:—Held:; after 
so lopg a time it must be presumed 
without proof to the contrary that all 
the transactions above mentioned had 
been rightly done & pltf.’s action would 
be dismissed.—-COWLE v, COWIN (1842), 
Bluett, 259.—I. of M. 


AA 2 


356 
Sect. 3.—By representation: Sub-sect. 3, F. (a) & 


events, not after the other party to the agree- 

ment has gone to expense in the belief of 

the right of election not being exercised. A 

mistaken claim by one of the parties to such an 

agreement to rescind it does not ipso facto operate 
to rescind tne agreement, unless the other party 
claims a rescission on the ground of the mistaken 

claim.—MARSDEN v. SAMBELL (1880), 483 L. T. 

120; 28 W. R. 952. 

1369. ——— Debtor’s position likely to be 
affected.|-Where there is a choice of debtors, & 
a liability is sought to be created by estoppel, & 
the remedy over against the person who ought to 
pay is likely to be imperilled, by delay, the rule 
that. an election should be made within a reason- 
able time ought to be strictly applied. While 
the indication of intention to elect neust be clear 
and unequivocal, an act of a creditor, who has the 
right of election, by which he materially affects 
the position of his co-creditors of one of his debtors, 
is such clear & unequivocal act of clection to 
proceed against that particular dcbtor.—FELL v. 
PARKIN (1882), 52 L. J. Q. B. 99; 47 L. T. 350. 

See, also, No. 1380, post. 

1370. Necessity for knowledge.|—Vyvyan 
VyvyYan, No. 1537, post. 

1371. What amounts to—User of premises by 
bankrupt’s assignee.|—The assignee of a bkpt., 
lessee of certain premises, chosen on Nov. 15, 
1823, kept the bkpt. in the premises, carrying on 
the business for the benefit of the creditors until 
Apr. following, & himself occasionally super- 
intended. But on Dec. 22, 1823, he disclaimed 
the lease by letter to the landlord :—Held: the 
assignee, notwithstanding such disclaimer, had 
elected to accept the lease by using the premises 
for the benefit of the creditors.—-CLARK 7. ILUME 
(1825), Ry. & M. 207, N. P. 

1372, —-— ———-.]—Assignees of all a debtor’s 
property, in trust for the creditors, are not bound 
to accept a lease of which they were ignorant 
when they executed the assignment, & which they 
think likely to be injurious to the creditors. 
They may put up such a lease for sale, to try 
whether it can be made _ beneficial, without 
rendering themselves chargeable as assignees of 
the lease. But if they treat the estate as their 
own, & do anything with it injurious to the 
owner, they are chargeable as assignees of the 
lease. CARTER v. WARNE (1830), 4 C. & P. 191; 
Mood. & M. 479, N. P. 

Annotations :-—Consd. How v. Kennett (1835), 3 Ad. & El. 
659; White vr. Hunt (1870), L. RR. 6 Exch. 32. 
Disclaimer by trustee in bankruptcy generally, 

see BANKRUPTCY, Vol. V., pp. 938 et seq. 

1373. —--~ Proceedings taken under mistake. |--- 
Where a person mistakes his remedy, & goes 
against the wrong estate, if he afterwards discover 
that he had a right to have gone against the other 
estate, he is not precluded as having elected.—Re 
BOWERMAN, £a p. VINING (1836), 1 Deac. 555; 
5.1L. J. Bey. 44, Ct. of R. 


Vv. 


judyment.| —PItf. 


brought an action 


Estorre.L 


1374. ——— Attendance at meeting of company.| 
—Where it was optional with pltf. to receive pay- 
ment for an advance to defts., a co., either In 
shares or money, & a cheque was sent to him by 
the co.’s secretary in payment thereof, which 
after keeping two days, he returned, requesting 
to be paid in shares ; but, in the interim, attended 
a meeting of the co., where his conduct led to the 
inference that he accepted the cheque :---Held : 
such conduct amounted to an acquiescence in the 
payment, & debarred him from all further claim 
to the shares.——-IERGUSON v. WILSON (1866), 14 
L. T. 123 on appeal, 2 Ch. App. 77, L. JJ. 
Annotations :--Mentd. Lewers v. Shaftesbury (1867), 16 

L. 7.135: Hilton v. Tipper (1868), 16 W. 1. 888; Turner 

” Moy (1875), 32 L. TT. 56; Wilson vo. Bury (1880), 4 

Q. B.D. 518; Elmore 7, Pirrie (1887), 57 L. T. 333; 
Daimler Co. v. Continental Tyre & Rubber Co. (Great 

Britain), [1916] 2 A.C. 307; Leeds Industrial Co-op. Soc. 

v. Slack, {1924) A. C. 851. 

1375. Executor permitting earlier will to 
be propounded—After caveat lodged & with- 
drawn.|—An exor. of a will entered a caveat to a 
will of a later date, but withdrew the caveat before 
it was warned, & allowed letters of administration 
with the earlier will annexed, to be granted to 
one of the residuary legatees named therein :-— 
Held: he was not estopped by the withdrawal 
of the caveat under the circumstances from calling 
in the letters of administration, with the earlier 
will annexed, & propounding the alleged later 
will.—GopDDaRrpD v. SMITIT (1872). I. Re 8 oP. & 1D. 
7; 42 L.J5.P.& Mo. it; 28 1. T. 1415 37 0. PB. 
199; 21 W. R. 247. 

See, gene 

1376. Delivery of policy after under- 
writing slip initialled—Information acquired after 
Slip initialled.|—-Morrison v. UNIVERSAL MARINE 
INSURANCE Co., No. 1367, ante. 

-— Acceptance of notice of abandonment.|..— 
See INSURANCE. 

1377. Notification of election.’ --By deed made 
Sept. 4, 1843, B. granted to A. licence to get all 
the copperas stone which inight be found in a 
certain part of the manor of M. for 21 years, at 
the yearly rent of £25, payable half-yearly on 
June 24 & Dec. 20, with a proviso that. if any 
part of the rent should be in arrear for 21 days, 
it should be lawful for B., his heirs & assigns, by 
notice in writing delivered to A., his exors, 
administrators or assigns, to determine the grant. 
On Jan. 31, 1856, J. H., who had become assignee 
of the licence, assigned the licence to defts. by 
way of mtge., & on Aug. 5, 1857, it was absolutely 
assigned to defts. by arrangement, who by oral 
agreement granted to J. H. the enjoyment of all 
the rights under it on his paying the rent thereby 
reserved. On Mar. 27, 1858, pltf., who had 
purchased the manor in Aug. 1854, distrained 
goods of J. HW. & EK. H. his son, lying on the part 
of the manor mentioned in the licence, for arrears 
of rent due at Christmas, 1857. J. Hl. & KE. H. 
thereupon brought actions against pltf. for the 
illegal distress, in which he suffered judgment by 
default ; & in 1858, negotiations for a settlement 











the bank :—Held: assuming that the 


PART VI. SECT. 3, SUB-SECT. 3.— 
F. (a). 

1370 i. Necessity for knowledge.}—-In 
the absence of clear & cogent evidence 
that he had had presented to his 
mind proper materials upon which 
to exercise his power of election :-— 
Held: pitf. was not estopped by his 
deed of conveyance {mplementing the 
option he had given.—Laycock $4, 
LEE & FRASER (1912), 19 W. L. RR. 841; 
1D. L. RK. 91; 17 B.C. RR. 73.—CAN. 


r. What amounts to — Signing 


aguinst deft. co. & sought also to 
recover in debt against deft. bank 
under Bank Act, 1913 (c. 9), a. 88; 
deft. co. not havivg entered an appecar- 
ance, judgment was signed against 
deft. co. & pltf. proceoded with his 
action against the bank: the bank 
contended that pltf. had elected by 
signing judgment against the co. & 
was thereby debarred from proceeding 
against it; pltf. thereupon obtained 
an order vacating the judgment against 
the co. & sought to recover solel y from 


judgment against the co. was im- 
properly set aside, yet the fact of so 
signing judgment did not operate as a 
conclusive election & did not therefore 
bar the action against the bank.— 

EDBORG v. IMPERIAL TIMBER & 
PAnING Co, (1914), 19 B.C. R. 514.— 





s. Electing to take legacy in 
satisfaction of indebledness.)—It was 
contended that pltf. was estopped from 
claiming a legacy under a will as he had 


Parr VI. 


of the actions & for granting a new licence to E. H. 
for a further term of 21 years, commencing on 
Jun. 24, 1864, the day on which the grant of 
Sept. 4, 1843, would expire, were carried on 
between the attorneys of J. H. & of pltf., & it 
was verbally arranged between pltf.’s attorney & 
the attorney for J. H. & K. Hl. that the actions 
should be settled on certain terms, one of which 
was, that such a licence should be granted to E. H. 
These terms pltf. refused to carry out. On 
Jul. 3, 1858, pltf. gave a written notice to defts. 
& J. UH. pursuant to the proviso, to determine 
the licence. On Jan. 1), 1859, defts. tendered to 
pltf. £50 for two years’ rent. due at Christmas, 
1858, which pltf. refused to accept. In trespass 
for breaking & entering pltf.'s close & taking 
away copperas stone, the ct. having power on a 
special case to draw inference of fact :—Held: 
the pltf., after the cause of forfeiture had occurred, 
sufficiently expressed & communicated to defts. 
his determination to treat the licence as existing, 
& was bound by that election, & therefore the 
subsequent notice was inoperative.—WARD  v. 
Day (1861), 5 B. & S. 3593 4 New Rep. 1713 33 
I. J. Q. B. 2543; 10 L. T. 578; 12 W. RR. 829; 
122 HK. RR. 865. 

Au tions Re: Walrond v. Hawkins (1875), 41 LL. J. 





1378. .I—MARSDEN v. SAMBELL, No. 1368, 
ante. 

1379. -——.J—TELt v. PArkIN, No. 1369, ante. 

1380. Loss of right to elect—Delay affecting 


position of wrongdoer.|—A. having ordered goods 
from the L. P. Go. in London, paid them £68 in 
cash, & gave a bill for £135, the balance of the 
price, directing the goods to be sent by defts.’ 
railway to C., his agent at L. The railway co. 
reported to the L. P. Co. that C. was not to be 
found at the address given, & asked for further 
directions ; but before any reply was received, 
C. claimed the goods at the station in L., & defts. 
thenceforward held them as warehousemen for 
him. In the meantime, the J. P. Co. having 
discovered that A. was a bkpt., directed defts. to 
return the goods to London: but this direction 
did not reach the L. station till after the fransitus 
was at an end. Defts., being indemnified by the 
L. VP. Co., afterwards refused to deliver the goods 
to ©, whereupon he brought an action against 
them. At the trial, the jury found: (a) A. 
obtained the goods with the intention of not 
paying for them; (b) pltf. had advanced £250, 
including the £68, to A., but not bond fide 3; (ec) he 
knew of A.’s fraudulent intention. A. verdict was 
thercupon entered for defts., leave being reserved 
to move to enter a verdict for pltf., if the ct. 
should think defts. not entitled to the verdict, 
either upon the pleas as they then stood *‘ or 
upon any possible amendment of them ” :— 
Held: upon the facts proved, a plea stating, 
that the goods had been sold to A., & delivered 
by the L. P. Co. to defts., to be delivered to pitt. 
under a contract induced by A.’s fraud to which 
pitf. was privy; that the L. P. Co., supposing 
the transitus to be still subsisting, had obtained 
from defts. the re-delivery of the goods, but that 
wterwards, & after action brought. the L. P. Co. 
having discovered the fraud & pltf.’s knowledge 


disputed tho validity of tho latter, 
& had elected to take h10,000 as a debt 
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right to the legacy was not affected 
by that. claim. -RAJAMANNAR v. VEN- 
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of it, elected to rescind this contract with pltf., & 
that they were ready to restore the £68, & the 
bill; that this took place before any act was 
done by them affirming the contract or otherwise 
determining thcir election, that no interest had 
vested in any innocent third person, rendering it 
inequitable or unjust to rescind the contract ; & 
that pltf. was inequitably proceeding with the 
suit for the purpose of obtaining damages from 
defts. & the L. P. Co.,”’ would have been proved, 

& would have furnished a complete answer to the 

action on equitable if not legal grounds.—CLOUGH 

v. LONDON & NortTH WESTERN Ry. Co. (1871), 

L. li. q Exch. 26 3 41 L. J. Ex. 17 3 25 L. T 708 M 

20 W. BR. 189, Kx. Ch. 

Annotations :—Consd. Morrison v. Universal Marine Insce. 
(1875), L. R. 8 Exch. 197; TR. v. Middleton (1873), 
L. R22 Cc. CG. R. 38: Wakefield & Barnsley Banking Co. 
v Normanton L. B. (1881), 44 L. T. 697.. Expld. Scarf 
v. Jardine (1882), 7 App.Cas. 345. Consd. James v. Young 
(1884), 27 Ch. D. 652; Je Snyder Dynamite Projectile 
Co., Skeiton’s Case (1893), 68 L. T. 210; Gordon v. 
Strect, {1899} 2 Q. B. 641. Expld. kh. v. Paulson, (1921) 
1A.C. 271. Extd. Abram S.8. Co. v. Westville PEIN DINE, 
Co., [1923] A. C. 773. Refd. Erlanger v. New Sombrero 
Phosphate Co. (1878), 3 App. Cas. 1218; Alleard v. 
Skinner (1887), 36 Ch. D. 145; Dickson v, Murray 
(1887), 3 T. L. Rt. 637; Aaron’s Reefs v. Twiss, (1896] 
A. GC. 273; Law v. Law, |1905) 1 Ch. 140; Boston Fruit 
Co. v. British & Foreign Marine Insce., [1906] A. C. 336 ; 
United Shoe Machinery Co. of Canada v. Brunet, (1909) 
A. ©. 330. Mentd. Rankin v. Potter (1873), L. R. 6 
H. L. 83: He Railway Time Tables Publishing Co., 
Kr p. Sandys (1889), 42 Ch. D. 98; Cornwall v. Henson, 
Aha 2 Ch. 298; Arinstrong v. Jackson, [1917] 2 K. B. 
822. 

See, also, No. 1369, arte. 
Novation of contract.|—See CoNnTRAcT, 

XII., pp. 596 ef seq. 

Election to waive tort & sue for money had & 

received.|—See Contracy, Vol. XIL., p. 562, 

Nos. 4673-4679. 


Vol. 


(6b) Between Alternative Courses of Action. 


1381. Adoption of bankrupt’s lease by trustees.| 
—CARTER vt. WARNE, No. 1372, arte. 

See, generally, BaAnKnuprey, Vol. V., pp. 9388 
cl seq. 

1382. Adoption of voidable contract.}—If a 
voidable contract is voluntarily acted upon by a 
party to it, with a knowledge of all the facts, he 
cannot avoid it when the result has turned out 
to his disadvantage. 

O., a builder, contracted to build a house 
within a given time, under certain conditions, 
one of which was, that if the building did not 
progress as the architect might consider neces- 
sary, he, the architect, might purchase such 
materials & employ such workmanship as he 
might consider necessary, & deduct the costs of 
the same from any moncys duc to the contractor 
on account of the works. After a portion of the 
work had been done & paid for, the architect 
refused to certify for further payments, on the 
ground of delay & the want of supply of proper 
materials. The builder’s workmen not being 
paid, they became clamorous, & accompanied QO. 
to the architect’s office, & O. then, after remon- 
strating, signed an agreement giving up the 
contract, in consideration of £50 then paid to 
him, & stipulating that the works should be paid 
for according to the valuation of an arbitrator 


RATHBORNE Vv. ALDBOROUGH (LORD) 
(L831), Hayes, 207.-~—IR. 


(tue to himself & not as a legacy. It KATAKRISHNAYYA (1902), TL. Re 25 
appeared that pltf.’s brother Tied sued Mad. 361.—-IND. PART VI. SECT. 3, SUB-SECT. 3,-— 
for a share in testator’s estate as family t. —--.}-—In order to infer that F. (b). 


roperty, & that pltf. had supported 
him & had also claimed a share :— 
~ there was uo estoppol, & pltf.’s 


a party elected, he must have indi- 
cuted a nianifest intention of taking 
one estate, & rejecting the other.— 


1382i. Adoption of roidable contract.) 
—-A purchaser who elects to affirm a 
voidable contract for the sale of laud, 
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Sect. 3.—By representation: Sub-sect. 3, I’. (6), (¢) 
& (d) & G. (a).] 


named in the agreement. The arbitrator pro- 
ceeded with the valuation, & was attended by O. ; 
but after the valuation was made, awarding O. a 
less sum than he alleged to be proper, O. filed 
his bill to set aside the agreement, as having been 
obtained by undue pressure :—Held: QO. had 
confirmed the agreement by acting upon it, & was 
therefore not entitled to relief.—OnMmus v. BEADEL 
(1860), 2 De G. F. & J. 333; 30 L. J. Ch. 1; 
3.1L. T. 844; 6 Jur. N. S. 1103; 9 W. RR. 25; 
45 Ii. R. 6419, L. C. 

Annotations :-—Expld. & Apld. Re Wyld, Ex p. Wyld (1860), 


2 De CG. F. & J. 642. Mentd. Barnes v. Richards (1902), 
71 L. J. K. B. 341. 


1383. Acquisition of land by compulsion.}-— 
Although the promoters of an intended railway 
may enter into a valid & binding agreement with 
the landowners along the course of the proposed 
line for the purchase of their lands, in the event 
of the Act being obtained at a certain price ; yet 
any proceedings by the co. to acquire the land 
under their compulsory powers by notice to 
treat & entering into possession under J.ands 
Clauses Act, 1845 (c. 18), s. 85, will preclude them 
from enforcing the agreement against the Jand- 
owner.—BEDFORD & CAMBRIDGE Ry. Co. v. 
STANLEY (1862), 2 John. & H. 746; 1 New Rep. 
162; 32 L. J. Ch. 60; 7 L. T. 4773; 9 Jur. N. 8, 
152; 11 W. R. 139; 70 i. R. 1260. 
arolalion :—Refd. Kemp v. 8S. E. Ry. (1872), 7 Ch. App. 








1384. Negotiations for extension of licence.}-—~ 
WARD v. Day, No. 1377, ante. 

1385. Purchaser held to contract.|—On a sale 
of lands, by one of the conditions of sale it was 
provided that in the event of the purchaser 
making any objection to the vendor's title within 
a certain time, the vendor might, at his election, 


ee 


with full knowledge of all the facts, , machinery from 
ix precluded from afterwards setting 


up a right for rescission thereof.--- 


pitfs. 
that the ownership was uot to 
until payment in full of the price which 
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either rescind the contract on repayment of the 
deposit-money without interest or costs, or 
negotiate with a view to the removal of the 
objection; & by a further: condition it was 
provided that any such negotiation should not 
prejudice the vendor’s subsequent right to 
rescind. Where, on the purchaser making an 
objection to the vendor’s title, the vendor declared 
the objection unfounded, & held the purchaser to 
his contract :-—Held: this operated as an election 
on the part of the vendor not to rescind, & he 
could not afterwards rescind on repayment of 
the bare deposit, but was liable for intcrest & 
costs at suit of the purchaser.—GARDOM v. LEE 
(1865), 3 H. & C. 651; 6 New Rep. 161; 34 
L. J. Ex. 113; 12 L. T. 430; 11 Jur. N.S. 393 ; 
13 W. R. 719; 159 i. 1. 687. 

Annotation :—Distd. Re Doighton & Harris's Contract, 

[1898] 1 Ch. 458. 

1386. Notice to owner to sewer & pave.|—An 
urban authority gave a notice under Public 
Health Act, 1875 (c. 55), s. 150, to an owner to 
sewer & pave in the form given in the Act, 
sched. IV., Form G., but they added to the 
notice words not in the form to the effect that, 
if the owner neglected to do the work, they would 
do it & declare the expenses of such work to be 
private improvement expenses :—/feld ; the urban 
authority were estopped by the terms of their 
notice from taking summary proceedings for the 
recovery of these expenses.— GOULD v. BACUP 
Locan Boarp (1881), 50 1. J. M. C. 44; 41 L. 7. 
103; 45 J. P. 3825; 29 W. RR. A771, D.C. 

See, generally, WIGHWAYs. 

1387. Road treated as country road under 
Metropolis Management Act, 1855 (c. 120).|— 
Where a local authority have done work on part 
of a country road under above Act, s. 98, they are 
not thereby estopped from subsequently treating 
the whole of the road as a new street under s. 105 








Learn rt nen aT 


bank clerk for three yoars, at $700 
a year. DPIitf., after two years’ service 
under the engagement, but before the 


on the terms 
ass 


JACKSON tv. Inwin & BILLines Co.,, 
Lrp. (1914), 20 B.C. RR. 487.—CAN. 


1385 i. Purchaser held to contract.) - 
If a vendor delivers a muchine dis- 
conform to contract, & the purchaser 
intimates that he rejects it, but goes 
or using it for a short time, the pur- 
chaser loses his right to reject on the 
doctrine of personal bar, &, on the 
doctrine of olection, loses his right 
to retain & claim damayes.—CROOM 
& ARTHUR t STEWART & Co. (1905), 
7 ¥. (Ct. of Sess.) 563; 42 Se. Le KR. 
4375 128. L. T. 799.—SCOT. 

a. decepting bequest in leu of 
dower. }—-Where a will expressly de- 
clares that what is given to the widow 
is intended to be in lieu of dower, & 
the widow accepts it, she is as much 
bound by her election in a ct. of law 
as in equity.-—WALTON v. HILL (1853), 
8 ULC. R. 562.—-CAN, 

b. Between attaching byc-luwe 
award mude thereunder. |- -Where pit, 
being called on by the et. to clect 
between attacking a bye-law & attack- 
ing an award made thereunder, had 
elected to attack the award, & con- 
xented to a decree setting it aside, & 
ordering a pew arbitration, which 
arbitration he had prosecuted until 
another award was made, which he had 
not moved against within the time 
allowed therefor :-~-Weld: he could 
hot afterwards complain of having 
iphone to cleet at the hearing. - 

RDING v. CARDIFE TOWNSHIP 2 
20. 1 329-—GAN, | OWNS (1582), 

c. Claiming under — stutute ~ Sui 
abandoned. |—-W, & Co., having a ate 
tract to build an flevutor for defts., 
purchased an cugine, boiler & other 


was to be paid in cash on delivery, 
& that in cuse of default in payment 
pltfs. were to be at liberty, without 
process of law, ‘‘to enter upon our 
premises & take down & remove the 
said machinery.’? Pitfs. were aware 
that the machinery was to be placed 


in defts.’ elevator. Plitfs. first took 
proceedings under Mechanics’ Lien 
Act to realise the amount of their 


clain, but afterwards abandoned them. 
du the present suit plitfs. asked that. 
defts, might be ordered to deliver up 
the machinery, & to permit pltfs. to 
enter the elevator & take down & 
remove the inachinery, & for further 
& other relief :-—J/eld: pltfs. were not 
estopped by having commenced pro- 
ceedings under the Act, as they had 
not gone on to judgment.---VULCAN 
IRON WorkKS Co. wv. Rapm Curry 
FARMERS ELEVATOR Co. (1894), 9 
Man. L. R. 577.—CAN. 


d. Ftefusal of offer to return money 
——Acceptance after learning facts.J— 
Pitf. relied on deft.’s integrity, as 
deft. knew, & pltf., at the time the 
agreement for purchase of land was 
made, believed deft.’s representation 
as to value to be true. Litf., having 
clected to take back his purchase- 
money :—-f/cld : he was cntitled to that 
relief; & was not precluded beeause 
he did not at first uccept the offer 
to return the money. A party is not 
cstopped because he does not repudiate 
fraud before he discovers it.---Srmv En - 
KON v. SANDERS (1912), 20 W. I. Tt 
787; 3D. L. 2. 790.—CAN, : 


e. Zrealing void contract as valid.) 
-—PIitf., was engaged in Kngland by 
defts, to serve thom in Canada as 4 





expiration of the three years, desired 
to leave defts.’ service, & pave them 
three mouths’ notice, which was bot 
accepted, He left the service, & sued 
for salary duc & ‘ risk-money ”’ 

his credit. Defts. contested his claiin, 
& countercluimed for $400 damages 
for breach of the agreement :~Held : 
the contract was one having reference 
to the performance of service by the 
pitf., & therefore within Master & 
Servant Amendment Act, 1899, 6. 3, 
enacting that such a contract is void ; 
but pitf. wus not at liberty to approbato 
& reprobate; &, having elected to 
treat the contract as valid for two 
years, & having founded his action 
upon it, was estopped from taking 
advuntuge of the statute & eae 
that the contract was void.—ASH- 
MORE v. BANK OF BRITISH NORTH 
AMERICA (1913), 24 W. L. R. 840; 4 
W. W. &. 1014; 18 B.C. R. 257.—CAN, 


{. Reprobating  selllement — Claim- 
ing legitim.}-——A husband having con- 
curred with his wife in reprobating 
her father’s settleinents by claiming 
legitim :—J/eld : he was barred from 
claiming a bequest to himself, though 
it did not fall under the goods in 
conununion.—BUCKINUHAM (DUKE) v. 


BREADALBANE (MARQUIS) (1843), 6 
Dun. (Ct. of Sess.) 250; 16 Se. Jur. 
152.—SCOT. 

g. Adoption of woidable  dced.}-—- 


bitt., w brother, & two sisters by decd 
assigned to thele father their rever- 
sionury interests under a settlement 
nade by their father some years 
before, on the occasion of his second 
marriage. After the death of the 
fathcr the brother & the two sisters 


Part VJ.- -ESTOPPEL IN PAIS. 


when it becomes a new street within the meaning 
of the Act.—CrossE v. WANDSWORTH BOARD OF 
Works (1898), 79 L. T. 351; 62 J. P. 807, D. C. 
See, generally, METROPOLIS. 
By auctioneer.|—-See AUCTION & AUCTIONEERS, 
Vol. ILI., p. 30, Nos. 219, 220. 


(c) Between Alternative Remedies. 

1388. Proof in bankruptcy—Abandonment of 
right to prove against person of debtor.]—Ly the 
49 Geo. 3, c. 121, 5. 14, it was enacted that the 
proving of a debt should be deemed an election by 
the creditor to take the benefit of the commission 
Pitf. proved a debt under a commission sued out 
against deft. by virtue of that Act, &, after the 
passing of 6 Geo. 4, c. 16, which repealed previous 
Act, arrested deft. tor the same debt. The ct. 
directed deft. to be discharged from custody ; 
holding that pltf.’s election to prove under the 
commission operated as a final abandonment of his 
claim against the person of his debtor.—ADAMS 
v. BRIDGER (1832), 8 Bing. 3143; 1 Moo. & S. 438 3 
131 1H. RR. 414. 

Submission to arbitration.|---See ApMIRALry, 
Vol. I., p. 148, No. 510; ARBITRATION, Vol IT, 
pp. 350 et seq. 

Distress or action.| —See ACTION, Vol. J., pp. 59, 
6Q. 

Acceptance of compensation under Workmen’s 
Compensation Act, 1897 (c. 37).|—-See, generally, 
MAstTER & SERVANT. 


Action proceeding to judgment.) —See Vart II., | 


Sect. 3, sub-sect. 1, B. (i), & sub-sect. 2, B. (yg), 
ante. 

Election to treat breach of condition as breach 
of warranty.| —Sec, generally, SALA OF GOooDs. 


(d) Belween Persons with Alternative Liability. 

1389. Husband treated as client by solicitor.|—- 
A., before her marriage, employed ©., a solr. in 
respeet of an estate which, on her marriage with 
B., was settled to her separate use. Alter the 
marriage, C. was employed by B. in respect. of 
actions relating to this estate, & in preparing 
deeds for the appointinent of new trustees of the 
settlement. ©. delivered his bill of costs to 3B., 
caused it to be taxed, & obtained a rule for a 
judgment against BK. B. immediately after be- 
came bkpt., & C. proved the debt in the bkpey., 
but received nothing. C. then filed a bill against 
A., B. & the trustees of the setUWlement, for the 
purpose of recovering the debt from the separate 
interest. of the wife in the estate :—Held : C. had 
no claim against A. in respect of anything but. the 
decds of appointment of new trustees; & if he 
had any claim in respect. of these deeds, he was 
precluded, by his proceedings against the husband, 
from enforcing them.—CALLOW vt. How Le (1817 )s 
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1 De G. & Sm. 531; 17 L. J. Ch. 71; 10 L. T. 
O. S. 128: 11 Jur. 984; 63 EK. R. 1180. 
Annotation :—Mentd. Clive v. Carew (1859), 1 John. & H. 


199. 

1390. Choice in ignorance of facts.}|—PItf. 
issued a writ against the firm of R. & Co. It. 
only appeared to the writ, & pltf. delivered state- 
ment of claim against ‘‘ . sued as R. & Co.” 
Issue having been joined, the case proceeded to 
trial, when a verdict for pltf. was taken by consent 
& judgment signed against ‘‘ R. sued as Rt. & Co.” 
Pitf. having subsequently discovered that C. had 
been a member of the firm of R. & Co., applied 
for an order to amend the judgment by making 
it, in accordance with the writ, a judgment 
against the firm of R. & Co. :---Held : the amend- 
ment ought not to be allowed, for pltf., alUhough 
he acted in ignorance of the facts, must be taken 
to have elected to sue R. alone, & was concluded 
by the form of the proceedings subsequent to the 
appearance.—MUNSTER v. Cox (1885), 10 App. Cas. 
680; 55 1. J. Q. B. 108; 5381. T. 4745 34 W. R. 
4613; 1 7T. TL. R. 542, 10. 1.3) affg. S.C. sub nom. 
MuNsSTER v. RAILTON (1883), 11 Q. B.D. 435, 
arse 
Ans teri :~—Mentd. The Duke of Buceleuch, [1892] P. 


Proof in bankruptcy.j|—Sre BANkrurrcy, Vol. 
IV., pp. d44 et sey. 

Principal & agent.|—-Sec AGrency, Vol. I., pp. 
§20 cl seq. 

Principal & surety.|—Sce GUARANTER. 

Husband & wife.|-—Sre Wusnanpd & WIFE. 

Joint & several contractors.j;—Svre CONTRACT, 
Vol. XII, pp. 35 ef se 

Partners.|— See PARTNERSHIP. 


Gi. Holding Out. 
(a) In Cases of Agency. 

1391. General rule-—Admission by agent.|—-In 
an action of trover by the assignees of a bkpt., 
deft.’s attorney admitted that the party had been 
duly declared bkpt.:—Held: deft. was thereby 
precluded from objecting to any of the procecdings 
under the commission, unless he had given 
notice to dispute it. -Perring v. TUCKER (1829), 
3 Moo. & P. 557; 8 1.5.0.8. 0. BP. 2. 

See, generally, AGENCY, Vol. I., pp. 605 cé seq. 

1392. j—In Sept. 1861, C. contracted with 
L. for the purchase of L.’s interest in the lease of 
the Cambrian Stores public-house, but it being 
found, that, owing to his official capacity, C. was 
unable to hold the licence in his own name, it was 
arranged that P., his father-in-law, should be 
put fomvard in his stead. Accordingly, on Oct. 10, 
following the lease was assigned by LL. to P. to 
whom also the licence was duly transferred: & 
to enable P. to complete the purchase B., deft., 





brought separate actions to set aside 
tho assignments made by them respec- 
tively, on the ground that they had been 
obtuincd by the undue intluence of 
the father. The present pltf. assisted 
defts. fin those actions in preparing 
their defonee, & at the trial gave evi- 
dence on their behalf :—Meld: his 
conduct amounted to an election to 
wirm the assignment made by hin.w- - 
LARNACH VY. SIKVWRIGHT (1900), 18 
N. Z. L. R. 385.—N.Z 


PART VI. SECT. 3, 
F. (c) 


h. Inconsistent remedies.) ~A credi- 
tor cannot take the benefit. of the 
consideration for a transfer of goods 
cal the same time attack the transfer 
as fraudulent. An assignee for the 
benetit of creditors has no higher 
right in this respect. A creditor suing 


SUB-SECT. 3.— 


in the name of the assignee obtained 
judgment against third persons, for 
the payment to him as part of the 
debtor's estate of the proceeds of 
promissory notes given to the latter 
for part of the purchase-money of his 
stock -in-trade :-—HMeld : it was then 
too lato for him to attack the sale as 
fraudulent.—Woono v, Rersor (1895), 
22 A. RR. 57.—-CAN. 


PART VI. ae Qe 3.— 


. 


k. Compuny instead of directors.\-— 
A plitf. is not estopped from suing 
the directors of a co. because he has 
reviously chosen to consider the 0, 
liable. Lissa v7 ASHER (13875), 
14N.8. W. S.C, R. 173.—AUS. 


1. Pariner instead of firm.j—In 
the absenco of express agreement tu 


that effect, a creditor taking the note 
of one partner for a debt of the partner- 
ship, & suing thoreon, & recovering 
judgment but failing to realise tho 
amount of the note, is not precluded 
from afterwards claiming the amount 
of the note against the partnership.— 
CARRUTHERS v. ARDAGI (1873), 20 
Gr. 579.—-CAN. 


m,. ——-.}:-MAIL PRINTING Co. v. 
DiVLIN (1889), 17 O. R. 15.—CAN. 


PART VI. a i SUB-SECT. 3.— 
- (a). 


1392 i. General rule.]—AGNEW _ v,. 
Davis (1911), 17 W. L. R. 570.— CAN. 

1392 ii. ——-.] — Gowans- KENT 
WerestTERN, Lrp. vw. ASSINIBOIA CLUB 
(1915), 33 W. L. R. 266; 9 W. W. RR. 
936.— CAN. 


ESTOPPEL. 


TS 
i nr 


advanced him £230 on a mtge., by assignment, 
of the lease & the furniture & effects then in & 
upon the premises. The mtge. deed, which was 
made between P., therein described as ‘ of the 
Cambrian Stores ’’ of the one part & deft. of the 
other part, bore date Oct. 10, 1861, & the money 
which was advanced by deft. to P. was by him 
immediately paid to I. C. was present at the 
negotiation between P. & deft. for the loan, at 
the execution of the mtge. & the payment of the 
money, all of which was effected on Oct. 10. 
P.’s naine was painted up outside the door where 
J...s name had been, but C. had the management 
of the business of the tavern behind the bar. 
C. became bkpt., & on trover being brought 
against deft. by pltfs., C.’s assignees, for a wrongful 
conversion of the goods comprised in deft.’s 
intge. :—Teld: the property in the goods passed 
by the assignment from TP. to B., & C. was estopped 
from saying that because neither he nor P. had 
any property in the goods at the time of its 
execution, therefore, the assignment was in- 
operative. 

a ‘The assignment to B. was made by P. as the 
agent of C., & C. cannot be heard to say that the 
goods were not his at the time P. so acted as his 
agent in assigning them. It is indifferent whose 
property they were. He is estopped from saying 
that the property did not pass (BRAMWELL, B.).— 
EDMANDS v. Brest (1862), 1 New Rep. 30; 7 
L. T. 279. 

1393. .|-—-C. proposed to H., the general 
manager of the M. Bank, that the bank should 
advance him £8,300, to enable him to conclude a 
contract for the purchase of an unpaid vendor's 
interest in a colliery. H. had authority to make 
the advance. An agreement between C. & the 
bank, providing for the loan of the money by the 
bank, & the mtge. of the interest in the colliery 
to be purchased to the bank to secure repayment 
of the loan & charges was prepared by a solr. on 
H.'s instructions, & signed by C. HL. then declined 
to make the agreement without consulting the 
directors, & obtained C.’s signature to a document 
to the eflect that the agreement was subject to 
the approval of the directors. On the same day, 
after a meeting of the directors, H. told CG. that 
the directors approved, & that the bank would 
advance the money. The agreement was never 
signed by any one on behalf of the bank. Subse- 
quently, H. told C. he ought to be more firmly 
bound to take the money from the bank, & induced 
him to sign a document to the effect that, in 
consideration of the bank’s agreeing to carry out 
the arrangements mentioned in the agreement, 
he agreed to pay the bank charges named therein, 
whether the bank carried through the transaction 














1396 1. Wheat constitutes halding oult— n, 
Question for jury.j—Whether autho- 





name ever doar, } 


Former 





Deft. was a licensee 


or not. In fact, the directors did not approve of 
the agreement, & H. acted under the erroneous 
impression that they did. The bank rcfused to 
find the money, & C. was, in consequence, unable 
to complete his contract :—Held: Stat. Frauds 
not being pleaded, the circumstances constituted 
an agreement between C. & the bank, & the bank 
were estopped from denying such an agreement.— 
MANCHESTER & OLDHAM BANK, Lrp. v. Cook 
(W. A.) & Co. (1883), 49 L. T. 674. 


1394. —--—-.J— FARQUHARSON Brotrurtrns & Co. 
v. KING & Co., No. 1021. ante 
1395. -——-.]|—-Applts.’ cashicr presented at 


resps.’ bank cheques drawn on resps. in favour of 
applts. & crossed generally ; in exchange he was 
handed cheques for the same amounts drawn by 
resps. upon other banks & crossed generally. 
Applts. had by their conduct held out their cashier 
as having authority to deal with the cheques in 
this way. The cashier fraudulently paid the 
cheques handed him by resps. to his own banking 
account & misappropriated the proceeds :—Held : 
the cheques drawn on resps. were paid by the 
cheques given in exchange within Bills of W#xchange 
Act, 1882 (c. 61), s. 79 (2), but applts. were 
estopped froin denying the authority of their 
cashier to receive payment in that manner & were 
not entitled to recover damages.—MEYERK & Co., 
Lip. v. SZE Hat TONG BANKING & INSURANCE CO., 
Lrp., [1913] A. GC. 847; 838 1. J. BP. C. 1038; 109 
L. T. 691; 57 Sol. Jo. 700, P. C. 
Sec, generally, AGENCY, Vol. 1., p. 384. 


Where agent’s authority limited—Limita- 
tion unknown to third party.|—See AGENCY, Vol. 
I., p. 384. 
Knowledge of agent.]—Sce, 
AGENCY, Vol. L., pp. 610 et seq. 
Insurance agent.| —See INSURANCE. 
Authority of solicitor to compromise suit. ] 
— See SOLICITORS. 

1396. What constitutes holding out -—Question 
for jury.]|——BaATCHELOR v. Hunr (1851), 18 L. T. 
O.S. 75. 

1397. Employment of insurance broker to 
effect policy.]—-Pitf.. a shipbuilder in London, 
employed one W., an insurance broker, to effect 
a policy upon a ship at Lloyd’s &, after the 
happening of a loss, gave W. the ship’s papers 
for the purpose of enabling him to adjust the 
loss with the underwriters. The policy was 
effected in W.’s name, & he retained possession 
of it. An adjustment having taken place, the 
loss was settled, in accordance with the usage 
prevailing at Lloyd’s, which was found to_be 
generally known to merchants & shipowners, but 
which the jury found was not known to pltf., who 
had mercly left the policy in W.’s hands for safe 
custody, by the underwriter setting off the 





yenerally, 





hotel proprietor’s world as his agent, by permitting him 


to deal in a certain way, pitf. must 


rity has been conferred op an agent 
is a question of fact, which may be 
proved by showing that it was express] y 
given; or the acts of recognition by 
the principal may be such that the 
aon HewetNt inferred.—S. YWARD 
v. JUNSMUIR (1905), 11 B.C. R, 375: 
2 W. L. R. 319.—CAN, tenes 


1396 ii, —— «}—Held : if resps. 
had acted upon the assumption that 
there Was not any proper construc: 
tion, & that the principals had failed 
to notify them within a reasonable 
time that they disapproved the con- 
tract, it was open to the jury to infer 
from the silence of the Principals that 
they a assented to it.—Inrern,- 
TIONAL PAPER Co. a SPICER (LOUG 
40. L. Rk. 739.—AUS eee 





of an hotel & kept hiy name up over 
the door, but was not really interested 
in the business, which was carried 
on by others who were supplied with 
liquur in bulk by pltfs.:—MJeld: in 
the absence of any evidence of an 
intimation to pltfs., that the business 
was not being carried on by deft., 
deft. was estopped from denying that 
the persons carrying on the business 
were his agents for the purchase of 
y © vie TOOTH v. LAWS (1888), 

#R.1543; 4N.8. WL WN, 


= ue 

; way- Known to third party.) — 
Where plitf. seeks to enforce a contract 
on the ground that it was made with a 
person whom deft. hold out tuo the 


prove that he was aware of & con- 
tracted on the strength of that course 
of dealing from which he seeks to show 
an implicd agency.—IROBINSON_ 1. 
a (1888), 9 N.S. W.U. R. 297.-- 
AUS. 


p. Whether investing en 
qloyce with title “ Land Commisstoner.”’ | 
—Pltfs., as assignees, claimed specific 
verformance of an alleged agreement 
tor the sale of lands based upon the 
following letter: The ©. Co. hereby 
agree to sell to you a piece of land at 
or near H., to contain at least one 
hundred acres of land, at the price 
of $5.00 per acre. "he land to be as 
near as possible as shown on_ the 
annexed sketch. (signed) I'., Land 
Comr.” ‘The lands claimed were not 


Parr VI..—Estrorreu mv PAIts. 


amount payable by him upon the policy against 

the balance due to him from the broker for 

premiums on other policies effected by him :— 

Held: assuming that pltf. was estopped from 

denying that the broker had authority to receive 

the amount due from the underwriter on the 
policy in money, he was not bound by the usage, 

&, consequently, he was entitled to recover the 

amount against the underwriter, notwithstanding 

such settlement.—SweetTina v. PEARCE (1861), 

9C. BL N.S. 534; 30 L. J.C. P2109; 5 L. T. 79; 

7 Jur. N.S. 800; 9 W. R. 38433 1 Mar. L. CG. 184 ; 

142 Id. R. 210, Kx. Ch. 

Annotations : ---Mentd. Catterall ». Hindle (1867), L. BR. 2 
CG PP. 368; Emanuel v. Robarts (1868), 9 B. & S. 121; 
Grissell v. Bristowe (1868), L. R. 3 GC. P. 1123 Bridges v. 
Garrett (1869), IL. R. 4 C. PP. 580: Pearson v. Scott 
(1378), 9 Ch. D. 198; Blackburn vo. Mason (1893), 37 
Sol. Jo. 283; Pape v. Westacott, [1894] 1 Q. B. 272; 
Legge v. Byus, Mosley (1901), 18 T. Le RR. 1375 Matveieff 
v. Crossfield (1903), 51 W. R. 365; Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1398. ----- Payment of debt incurred by wife 
without authority.} -When a husband has not 
authorised his wife to pledge his credit he is not, 
by the fact. of giving a cheque in payinent of a 
debt) incurred by her, estopped from disputing 
his Hability for goods afterwards supplied to her. 

DURRANT v. HOLDSWORTH (1886), 2 3. LW. 
763. 

See, further, AGENCY, Vol. I., p. 3845 CARRIERS, 
Vol. VIIT.. pp. 122, 123. 

1399. Whether conclusive—-Of partnership — 
Bills & receipts signed as for partnership.| — A 
father who holds out. to the world that his son is 
his partner, & who sends bills & signs receipts in 
their joint names, in an action brought in his own 
name is not precluded from showing that his son 
is not. a partner.—GLOsSOP v. COLMAN (1815), 
1 Stark. 25, N. P. 
| ra ---Mentd. Barker vr. Stubbs (1840), 1 Man, & G. 


1400. Operation of rule--Agent fraudulently 
abusing authority.}|—-The reason why a party is 
bound by the acceptance of his partner without 
his authority is, because he has consented to the 
existence of his partner's authority to accept, & 
is therefore responsible to a person who takes the 
bill bond fide. The reason is founded on the law 
of estoppel in pais, & it is because he is bound by 
the exercise of authority, even though fraudulently 
used, to a person who takes the bill bond fide ; if 
not so taken it cannot be binding on him, but if 
it be taken so, he is estopped from denying the 
acceptance (WILLES, J.).--LloGG v. SKEEN (1865), 
18 (. B. N.S. 4263; 5 New Rep. 279; 34 L. J. 
CP. 1533 11 1. T. 709; 11 Jur. N.S. 2445 18 
W.R. 883; 144 E.R. 510. 

1401. Client trusting solicitor.|—-W. built 





those shown on the sketch plan but 9 draft. Two other 


other lands alleged to have been sub- 


& settled in a similar manner. 
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some houses on land which D., a solr., had con- 
veyed to him, & then mortgaged the houses & 
land to D. to secure an advance. D. transferred. 
the mtge. to E., who did not give W. notice of the 
transfer. W. afterwards agreed to sell three of 
the houses to F., who was to have a free convcy- 
ance prepared by D., & to accept W.’s title from 
LD. D. & W. were parties to the purchase deed, 
which falsely recited that D. being seised of the 
property for an unincumbered estate of inheritance 
in fee simple in possession, had some time before 
agreed to sell the same to W., but that no convey- 
ance had been executed. J). ieccived the purchase- 
money, & retained part. W. received the balance 
of the purchase-money. IL. paid E. the interest 
on the mtge. debt for some years after the sale 
of F., & then absconded. F. in fact had no 
notice of E.’s security, & W. denied knowledge of 
it :—Held: considering the mode in which W. 
placed himself entirely in the hands of D. in the 
transactions, the knowledge that ID). had must be 
imputed to W., & he could not be heard to say 
that E. was paid off by the payment to D.-- 
Dixon o. Winci, [1900] 1 Ch. 786; 69 T. J. Ch. 
165; 82 L. T. 487; 48 W. R. 6123; 16 T. LR. 
276; 44 Sol. Jo. 827, C. A. 
Annotations :— Refd. Turner v. Smith, [1901] L Cb. 213; 
Berwick v. Price, [1905] 1 Ch. 632; Powell v. Browne 
(1907), 97 Lu. T. 854. 


See, generally, SOLICITORS. 


1402. -———- Where agent acts in own interest.!--— 
Where an agent, in contracting on behalf of his 
principal, has acted within the terms of a written 
authority given to him by the principal, but the 
existence of which was not known to the other 
party to the contract, the principal cannot, if the 
other party has acted bond fide, repudiate liability 
on the contract on the ground that the agent, in 
making it, acted in his own interests, & not in 
those of his principal.—HAMBRO v. BURNAND, 
[1904] 2 K. B. 10; 73 L. J. K. B. 669; 90 L. T. 
803; 52 W. R. 588: 20 T. L. RR. 398 ; 48 Sol. Jo. 
369 ; 9 Com. Cas. 251, C. A. 

Annotations :-—Apprvd. Lioyd vr. Grace, Smith, [1912] A. C. 
716. Consd. Underwood vr. Bank of Liverpool, Under- 
wood ¢. Barclays Bank, [L924] UK. B. 775.) Refd. British 
Marine Mutual Insce. Assocn. 7, Draffen, Read & Morgan 
(1903), 47 Sol. Jo. 6725 Ruben vo. Great Fingall Con- 
solidated, [1904] 2 K. B. 7!2; Cuthbert vo. Robarts, 
Lubbock, [1909] 2.Ch. 226; Willis, Faber v. Joyee (1911), 
104 L. T. 576. Mentd. Malcolm, Brunker v. Waterhouse 
(1908), 24 T. TL. KR. 854. 

1403. —--- Where agent’s act illegal.} — The 
bailiff, who was carrying out a distress for rent in 
arrear, illegally broke into the house & seized 
certain goods. He went out without having sold 
the goods. Subsequently the landlord put in a 
fresh distress for the same rent :—Held : the first 
alleged distress was illegal & void ab initio, & was 


by estoppel or by holding out will not 
be created if the real position of atfairs 
is known to the creditur.—McCLEAN v, 


made 
The 


gales were 


stituted therefor by verbal agreement 
With another employee of deft. co., at 
the time of survey :—eld: specific 
performance could not be decreed in 
the absence of any proof of authority 
of the agent to sell the lands of deft. 
co, & the mere fact of investing their 
cmployee with the title of *f Land 
Commissioner ? did not estop defts. 
from denying his power to sell lands. -- 
KUK LUMBER Co. v. CROW’s NEST PASS 
OAR Co. (1907), 39 S.C. BR. 169.— 


q. Previous aecepltarnce — of 
foods bought by agent.|—l.,  repre- 
sonting himself as agent of deft. pur- 
chased goods from pltfs. for deft., 
pe taking in payment wu draft drawn 
by Rt. on deft., payable to plitfs. Pitfs. 
shipped the goods to deft., & placed 
w draft in the bank for collection. 
Deft. accepted the guods & pald the 


Te iam tniee 


drafts were ou special forms of deft., 
furnished by deft. to R. Upon pltfs. 
making a further similar sale & ship- 
ment, deft. refused the draft & returned 
the goods, asserting that It. had no 
instructions to purchase them :—Held : 
R. was the authorised agent of deft. ; 
& in any case, deft. was, by his con- 
duct, estopped from denying the 
agency.-—-RAMELSON & LEVINSON tv. 
NortTu-WeEst Hipk & Fur Co. (1914), 
27 W.L.R.160; 15 D.L. R. 905.—CAN. 

r. Whether conclusive -- Of partner- 
ship--Necessity for knowledge of third 
party.J—When vw person, not in fact 
w partner, authorises his nme to be 
used in the firm naine of a partuer- 
ship there is a holding out of himself 
us a partner to any one who knows or 
has reason to believe that this repre- 
sents the name of the person so 
authorising its use, but a partnership 


CLARK (1893), 20 A. RK. 660.—CAN. 


s. Authority to complete documents 
signed in blank—Bonds.]}—Where a 
person chooses to entrust to his own 
man of business a blank paper duly 
stamped as a bond & signed & sealed 
by himself, in order that the instru- 
ment may be duly drawn up & money 
raised upon it for his benefit, if the 
instrument is afterwards duly drawn 
up & money obtained upon it from 
persons who have no reason to doubt 
the bona fides of the transaction, it 
mnusl, in the absence of uny evidence 
to the contrary, be taken that the 
bond was drawn in accordance with 
the obligor’s wishes & instructions.— 
WAHIDUNNESSA @ SURGADASS (1879), 
1. L. 2. 5 Cale. 39.—IND. 


t. -dgent’s authority limitea—Known 
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Sect. 3.—By representation: Sub-sect. 3, G. (a), (6) 


a trespass & not a distress, &, therefore, the land- 
lord was not thereby prevented from putting in 
the subsequent distress to recover the rent due.— 
GRUNNELL v. WELCH, [1906] 2 Ik. B. 5553; 75 
L. J. K. B. 657; 95 L. T. 238; 54 W. R. 581; 22 
T, L. R. 688 ; 50 Sol. Jo. 682, C. A. 

Authority of master of ship as to bills of lading.| 
— Sce SHIPPING. 

Authority of auctioneer.|-—-See AvucTION & 
AUCTIONEERS, Vol. IIL., pp. 14 et seq. 

Authority to complete documents signed in 
blank—Bills of Exchange.]—Sce BILLS oF Ex- 
CHANGE, Vol. VI., pp. 72 et seq. 

Transfers of shares.|—See COMPANIES, 
Vol. IX., pp. 365 et seq. 





(6) As to Right, Title, Possession, or Capacity of 
Party Holding Out. 

1404. Name of party.]-—An objection was raised 
to the validity of a commission, that bkpt. was 
described in it by the names of Robert Martin 
Jackson, his name being only Robert) Jackson. 
Jt appeared, however, that he had himself adopted 
& used the name of Martin. 

The law will not permit a man to say he is not 
known by the name which he himself has adopted 
& used (Lorp EnLpon, C.).— Re JACKSON, Ex p. 
SMITH (1814), 2 Rose, 25, L. C. 

1405. -|\—Where A., having two Christian 
names, has omitted one of them in his dealings 
with B., he cannot, in an action brought against 
him by B., make the same omission a ground for 
setting aside the proceedings.— WALKER tv. WIL- 
LOUGHBY (1816), G6 Taunt. 5830; 2 Marsh. 2380 ; 
128 BH. R. 1140. 

1406. Contract entered into on kasis that funds 
available.|—Certain of the trustees under an Act 
of Parliament for making a road, the fund provided 
by the Act being neither sufficient nor available 
for the object. until the completion of the road, 
‘aised mnoney on their personal credit to carry on 
the work, & afterwards brought an action against 
the other trustees who had attended any of the 
meetings for payment of an equal proportion cach 
of the whole expense of the road, or at least for a 
proportion of the expense authorised at the mect- 
ing or meetings which they attended. The Ct. 





of Session held that the mere fact of presence at | 


lo third purty—-No  estoppel,)—B. 
effected a policy of fire insurance 
with applts. through their local agent. 
The policy made the proposal the basis 
of the insurance, & its correctness or 
untruth in any respect material or 
not, was to cxonerate the co. from all 
liability & fraud or falsehood in the 
notice of claim for loss under the 
policy was to work a forfeiture of all 
benetits thereunder. On signing the 
proposal B. received from the agent 
w cover note signed by him & con- 
taining the words ** accepted by the co. o 
Bublect to be approved of the manager, b. Builce of 

ete.” Across the document were 
written the words ‘* Fourteen days 
cover only.” 
was filled up by the agent, & in the 
notice after the fire B.’s interest. in 
the premises was falsely described to 
& material extent :-—Held: the autho- 
rity of the local agent was limited to 
transmitting the proposal to the co., 
& issuing to the proponent an interim 
receipt giving temporury covers; of 
this limitation B. had express potice 
& the co, was therefore not estopped 
from sctting up the excess of authority 
of the agent.—Puauenix ASSURANCE 
Co., Lrp. « Brrecuiukn (1906), 3 
CG. L. . 946.—AUS, 


topped from 


Held: deft., an 


circumstances, 


creditor 





cattle. 


deft., & A., to 


Usual rates 5 


a. Manager of 
denying his agency.J— 
agent, 
acquired title to .certain property, 
held as trustee for pltf., he 
manager for pltf. co., &, under the 
Was 
setting up his deed. 
TRAMWAY Co., LTD. v. PATRICK (1908), 
6 Ie. L. kh, 266.—CAN. 
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cattle 
himself as owner— Fraud on execution 
EKstopped from 
In the proposal which Re eeeaii ed ole went to England, CAN 
eaving A., an agent, on his farm, who 7 
purchased corn from pitf. to feed deft.’s d. 
Inxecutions were issued against 
protect the 
assigned therm to pitf. as if to pay the 
sum duc to him for corn, but gave ut 
the same time an undertaking that he 
would pay pasturage for them at the 
& when the bailit? came 
to seize, pitf. claimed the cattle as his 
own :—eld : he could not afterwards 
sue deft. for the pasturage for having 
concurred in the fraud by holding out 
the cattle as his owu, he was estopped. 


ESTOPPEL. 


meetings did constitute a primd facie ground of 
personal liability, & that the onus lay on defenders 
to show, if they could, facts & circumstances 
exempting them from that personal liability. On 
an appeal to, & a remit by, the House of Lords :— 
Held: the mere fact of presence at meetings did 
not constitute a primd facie ground of personal 
liability, & the onus lay upon the pursuers to 
show acts beyond mere attendance done by the 
defenders to render them personally liable; &, 
therefore, the defences of those trustees, against 
whom nothing was alleged & proved except the 
mere fact of presence at meetings were sustained ; 
but as to those trustees who signed contracts, 
they were personally liable for a proportion of the 
expense of such contracts as they signed. 

When trustees confine themselves to the Act of 
Parliament & the application of the Parliamentary 
funds, they are not personally liable; but this 
also rests on strong principle, that as the trustees 
must know whether there are funds to carry on 
the work, when they contract with those who do 
not know, they shall be considered as representing 
that there are funds, & shall be bound to provide 
funds to pay the contractors (LORD ELDON, C.).— 
Tlicagins v. LIvINGsTonst (1816), 4 Dow, 341; 
3k. R. 1186, H. L. 

Annotations -—Expld. Wilson v. Goodman (1841), 4 Hare, 
54. Refd. Sprott «. Powell (1826), 3 Bing. 478; Parrott 
t. Eyre (1833), 3 L. J.C. PB. 3. 

1407. Man & woman living together though not 
legally married.J|—Ients devised to a female 
durante viduitate, do not pass over to the remainder- 
man upon her cohabiting with one who, under an 
illegal marriage, holds himself out as her husband, 
& the party, who thus holds himsclf out, is not, 
by so doing, estopped to show the invalidity of the 
marriage.---ALLEN vt. Woop (1851), 1 Bing. N.C. 
$; 4Mo0o.&8. 510; 31.3.0. RP. 219; 131 EB. RR. 
1020. 

1408. That party’s interest 
Downs v. CooPER, No. 1031, arte. 

1409. Power to assign shares.|—In an action 
for not transferring to pltfs. certain shares of 
deft. in a railway co., & which deft. had sold, & 
promised to transfer to pltfs. within a reasonable 
time, & pltfs. had promised to accept within a 
reasonable time, the declaration averred that pltfs. 
had always, from the time of the making of the 
said promise, been ready & willing to accept the 
transfer of the said shares, whereof deft. had 


——BELL v. PEEL (1858), 15 U. Cc. RR, 
594.—CAN. 


c. True owner allowing title to be 
claimed.jJ\—Ilf the true owner of goods 
so conduct himself as to enable 
another, who has the possagsion, but 
not the property, of such goods, to 
hold himself out to the world as the 
real owner, the true owner is estopped 
from denying the tithe of an innocent 
purchaser for value. ‘The possession 
of property uttached to the realty, 
which thereby becomes realty, Is a 
sufficient indication of ownership to 
estop the real owner as against an 
innocent purchaser for value.—Mc- 
DONALD v. WEEKS (1860), 8 Gr. 297.— 


determined. |-— 


company — Es- 


who had 


being 


estopped = from 
EMPIRE COAL & 


representing 


suing for 


Action in nume of company— 
Allowed to procced—-Company estopped 
from denjnng authorisation.]—In an 
action for fulse arrest & malicious 
prosecution, it appeared that C., 
acting as cashier for deft. eo., belleving 
that he had overpald pltf., an employee 
of deft. cuv., $100, caused him to be 
arrested by deft. co. in an action in 
the county ct. Deft. co. charged C. 
with the $100, & made no demand upon 
pitf. for the amount, and while it did 
not authoriro C. to Issue the caps 


cattle, 
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notice :—Held: in the absence of its being shown 
to be illegal deft. was estopped from acing the 
shares were not assignable.—TEMPEST v. KILNER 
(1845), 2 C. B. 300; 8 Dow. & L. 407; 3 Ry. & 
Can. Cas. 790; 151.J.C.P.10; 6L. T. O. S. 
152; 9 Jur. 10388; 135 E. R. 960; subsequent 
proceedings (1846), 3 CG. B. 249. 


See, generally, COMPANIES, Vol. 1V., pp. 347 
et seq. 

1410. Party admitted to defend as mortgagee & 
landlord.]—In an action of trespass for mesne 
profits accruing between the date of demise in the 
declaration in the original action of ejectment, & 
the date of the judgment in that action :— Held : 
the consent rule entered into by deft. whereby 
he was admitted to defend “‘ as mtgee. & landlord,” 
was conclusive evidence against deft. of his being 
landlord of the premises, & deft. was not entitled 
to set up as a defence that he was a mtgee. out of 
possession, & had received no profits. —DoE v. 
CHALLIS (1851), 17 Q. B. 166; 20 L. J. Q. B. 478 ; 
17. PT. O.S. 142; 15 Jur. 900; 117 Ie. RR. 1244, 

1411. Landlord holding himself out as bailee.| 
Pitf. deposited household furniture at a depository 
{o be warehoused at the rate of 30s. a year. At 
the time he thought he was depositing them with 
«co. With whom he had had dealings before; & 
he received a receipt in the name of the co., which 
name was also over the door of the depository. 
The fact was that the co. had sold their business 
to L., & let the premises to him, but they had 
authorised the use of their name. 3B. being in 
arrears for rent, defts. seized & sold pltf.’s goods 
under a warrant of distress from two of the 
directors of the co., on which pltf. brought an 
action against defts.:—Held: the co. were 
estopped from distraining as landlords by having 
allowed themselves to be held out as the persons 
with whom the goods were deposited.-—MILES v. 
forben (1873), LR. 8 Q. B. 773 42 TL. 3. Q. B. 
41; 27 L. T. 756; 37 J.P. 5165 21 W. R. 262. 
sagt alcages :-~Mentd. Clarke vr. Millwall Dock Co. (1885), 53 





1412. Agreement to pay water rate.]-—East 
LONDON WATERWORKS Co. v. FOULKES (1892), 37 
on Jo. 29; subsequent proceedings, [1894] 1 Q. B. 

Holding out as partner.|—See PARTNERSHIP. 

; Holding out as owner of goods by sale.|---Sce 
SALE OF Goops ; TROVER & CONVERSION. 
Power to assign trade mark.]|—-See TRADE MARKS. 
Existence of assets of testator’s estate.|—Svc 
ISXECUTORS. 

1413. Lease taken by landlord through agent.|-— 
In an action for an illegal distress for rent, deft.’s 
agent had let the premises to an agent of one under 
whom as landlord pltf. claimed; such taking 
was a stratagem to obtain possession of the 
premises ; the agent had given up the premises 
to his principal immediately after he had obtained 
possession of them; & the principal had put piltf. 
Into possession ; no portion of the rent beyond 
the deposit on the letting had been paid; & the 


it permitted the action to ‘proceed & 
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title of pltf.’s landlord was better than that of 
deft. :—Held: pltf. was estopped from denying 
that he was tenant to deft.—FARNUAM v. THORN 
(1849), 15 L. T. O. S. 343. 

Qualification as solicitor.|—Sce SOLICITORS. 


(c) As to Right, Title, Possession, or Cupacity of 
Third Party. 

1414. Third party allowed by assignees to retain 
goods of bankrupt.|—Trespass for taking pltf.’s 
goods. Defts., by a special plea, stated that one 
A. became a bkpt., & the issuing of a commission, 
& the assignment of effects to the assignees, was 
then set forth in the usual form. ‘That said goods 
were the property of the assignees, but that pltf. 
claiming title under colour of a certain gift, pre- 
tended to have been made thereof by bkpt., 
seized & took the goods, &, therefore, defts., as 
the servants of the assignees, justified the trespass. 
Replication, that the said goods were not the 
goods of the assignees, but were pltf.’s goods :— 
Held: the proceedings under the commission of 
bkpcy. were admitted by the replication, & the 
only point in issue, was the property in the goods. 
_ Pitf. might have shown, although that is carry- 
ing his right to the fullest extent, that these were 
originally the goods of bkpt., but that the assignees 
had so long allowed him to remain in the possession 
of them, exercising full apparent control over them 
in the course of his trading, that they were estopped 
from saying that the assignment to pltf. could be 
objected to (TINDAL, C.J.).—JONES uv. BROWN 
(1835), 1 Bing. N. C. 484; 1 Hodg. 33; 1 Scott, 
458; 4L.3.C. P. 124; 181 E.R. 1204. 
aon :—~Mentd. Byers vr. Southwell (1839), 9 ©. & VD. 


1415. Pretended sale of goods — Possession 
given.|—-Pltf., being in difficulties & fearing that 
some of his creditors would issue execution against 
his goods, agreed with deft., who was also a 
creditor, that there should be a pretended sale of 
them to him. For this purpose an invoice Was 
made out & a receipt given to deft. for a sum 
therein stated to be the purchase-money, & 
possession of the goods was delivered to deft. 
Afterwards deft. sold the goods as his own, where- 
upon pltf. brought trover :—eld: no property 
in the goods passed to deft., & pltf. was not pre- 
cluded from showing that no payment was in 
fact. made, & that the transaction was not a real, 
but a pretended sale-—Bowes v. Fosrer (1858), 
21.&N. 779; 27 L. J. Ex. 262; 301. T. O.S8. 
306; 4 Jur. N.S. 95; 6 W. R. 2573; 157 H.R. 
322. 

Annotations :-—Expld. Ashpitel v. Bryan (1863), 3 B. & 8S, 

A714: Lee ew. L. & Y. Ry. (1871), 6 Ch. App. 527. Apld. 

Taylor v. Bowers (1876), 1 Q. B. D. 291. 


1416. Recital in draft deed sent for approval.]-— 
Testator, who died in 1760, made a general devise 
of freeholds & copyholds to his daughter in tail. 
His grandson was in 1783 admitted to the copy- 
holds as tenant in tail, & was proved to have been 
in 1833 in possession of the copyholds & of certain 
freecholds then held therewith. He made a will 


timo authorised his wife to hold herself 


paid the costs on judgment being given 
for pltf.:—Held: deft. co., by per- 
Initting its name to be used in the 
action, was estopped from setting up 
that it did not authorise the action & 
arrest... ~—LANDRY 1. BATHURST LUMBER 
Co. (1916), 44 N. BL OR. 874 . 35 
I. la. LR. 703.—-CAN, 


, e. Authorisation of wife—To hold 
eit out as proprietor,}—Pltfs. & 
tefts., either party holding a separato 
Cecree against the game ortate, had 


y leave purchased in execution. 


Both partics claimed the proprictary 
right & possession, defts. holding the 
latter. ‘The first of the decrees in 
date was plitf.’s for money against the 
representatives of the deccased owner 
of the property, which before then had 
been mortgaged to defts. by bis widow. 
Pitfs. obtuincd only the equity of 
redemption, their purchase having been 
of the right, title, & interest. The 
mtgees., having got a decree upon their 
mntge. against the widow, purchased 
at tho sulo in execution & defended the 
nossession which they obtained :—- 
Teld : the owner, having in his life- 


out as proprietor in her own right, 
could not have succeeded in a suit to 
disentitle the mtgces. without proving 
that they cither had taken the mtge. 
with such notice or that they had been 
put upon inguiry ; the same principle 
applied to these pitfs., who had pur- 
chased his right, title, & interest & 
that they were bound equally with 
him.-——-MAHOMED MOoOZUFFER LHOssEIN 
ve. Kisuoki Monun Roy (1895), 
lL. R. 22 Cale. 9095 L. RR. 22 Lind. 
App. 12%.-- IND. 
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purporting to devise these freeholds & the copy- 
holds, & died in 1840. His brother & heir in 1841 
executed a deed purporting to be for the purpose 
of barring any estates tail in the freeholds, whereby 
he conveyed the freeholds to the devisee under 
the will, & covenanted to surrender the copyholds. 
This deed was not inrolled, but the devisee was 
admitted to the copyholds. The devisee died 
intestate, & his brother succeeded him as _ his 
heir, & made a will purporting to devise the frec- 
holds & the copyholds in fifths, pltf. taking one- 
fifth & deft. another fifth. Deft. afterwards 
agreed to buy pltf.’s one-fifth, & a conveyance 
was made by her conveying to deft. her one-fifth 
& all her estates & shares in the land, neither of 
them being aware of the earlier title, Four years 
afterwards the deed purporting to bar the estate 
tail was found, & thereupon deft. requested pltf., 
who was heir in tail of the original testator, to 
confirm the sale, & sent to her the draft of a deed 
reciting that the original testator was scised in 
fee of the frecholds & devised them, & that she 
was tenant in tail. She then filed a bill to have 
her conveyance set aside & to be declared tenant 
in tail of the frecholds :—Held; under the cir- 
cumstances, the sending by deft. of the draft 
deed stating that the original testator was scised 
in fee was not an admission by deft. of the fact.— 
BULLEY v. BULLEY (1874), 9 Ch. App. 739; 44 
L. J. Ch. 79; 30 L. T. 848; 22 W. R. 779, L. ST. 

1417. Business purchased in name of third 
party.|——EpMUNDS tv. WALLINGFORD, No. 384, 
ante. 

Third party entrusted with goods.|—See, generally, 
PAWNS & PLEDGES; SALE OF GOODS. 

ae Third party entrusted with documents 
of title 
Lordships’ Bar on behalf of resp. appeared to 
me to go almost to this, that whenever you have 
an equitable owner who is the absolute owner, 
that is to say, entitled to the whole equitable 
interest, such a person ought not to have a trustce 
at all holding the indicia of legal ownership ;_ or, 
if he chooses, for his own purpose, to have such a 
trustec, he must be in danger of suffering for every 
act of improper conduct by that trustee ; & that 
therefore, if the person entitled absolutely to the 
equitable interest in a share in a railway co., 
chooses for his own purpose to have that share 
standing in the name of a trustee for him, he will 
be bound not merely by a valid legal transfer of 
that share by the trustee, but by any equitable 
dealing or contract which the trustee may choose 
to enter into. . . . J] find no authority for such a 
proposition, & J feel satisfied that your Lordships 
will not be disposed to introduce, for the first time, 
that as a rule of law (LORD CAIRNS, C.).—SHROP- 
SHIRE UNION RAILWAYS & CANAL Co. v. R. (1875), 
LRT. 1. 49653 45 LJ. Q. B. 81; 382 L. T. 





General rule.|-—The arguments at your 
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283 4 33 W. h. 709, ll. I. ; TEVSY. S. C. sub LOI. 
R. v. SHROPSHIRE UNION Co. (1873), LL. R. 8 Q. B. 
420, Ex. Ch. 

Annotations :—Consd. Carritt v. Reul & Personal Advance 

Co. (1889), 42 Ch. D. 263; Rimmer v. Webster, [1902] 

2 Ch. 163; Burgis v. Constantine, [1908] 2 K. B, 484. 

Refd. Bradley v. Richos (1878), 9 Ch. D. 189 ; Ze Richards, 

Humber v. Richards (1890), 45 Ch._D. 589; Lloyd’s 

Bank v. Bullock, [1896] 2 Ch. 192. Mentd. Ortigosa v. 

Hrown (1878), 47 L. J. Ch. 168; WR. 7. Charnwood Forest 

liy. (1884), Cab. & El. 419; Soc. Générale de Paris . 

Walker (1885), 11 App. Cas. 20; Re Vernon, Ewons 

(1886), 33 Ch. D. 402; R. vo. Lambourn Valley Ry. 

(1888), 22 Q. B.D. 463; Roots v. Williamson (1888), 33 

Ch. D. 485; Union Bank of London v. Kent (1888), 39 

Ch. D. 238; Taylor v. Russell, (1891) 1 Ch. 8; Dowell 

v. London & Provincial Bank (1893), 62 L. J. Ch. 795 ; 

Ward vr. Duncombe, {1893} A. C. 369; Re Wasdale, 

Brittin v. Partridge, [1899] 1 Ch. 163; Lloyd's Bank v. 

Pearson, {1901) 1 Ch. 865; Taylor v. London & County 

Banking Co., London & County Banking Co. v. Nixon, 

(1901) 2 Ch. 231; Longinan vv. Bath Electric Tramways, 

[1905] 1 Ch. 6416; Rainford v. Keith & Blackman Co., 

{1905] 1 Ch. 296; Walker v. Linom, [1907] 2 Ch. 104 ; 

Coleman v. London County & Westminster Bank, [1916] 

2 Ch. 353; Hill v. Peters, [1918] 2 Ch. 273. 

1419. ---—--,]—The mere fact that a person 
has transferred the legal ownership of stock or 
shares or other property, real or personal, to a 
trustee, & gives him the title deeds, or the 
securities, or other indicia of title, does not 
justify any one in assuming that the persons to 
whom such transfer is made is the beneficial 
owner (FARWELL, L..J.).-—BURGIS vt. CONSTANTINE, 
[1908)2 K. B. 484; 771.0. K. B. 1045; 991. T. 
490; 24 T. L. R. 6825; 11 Asp. M. L. C. 130; 138 
Com. Cas. 209, C. A. . 

To goods.]—-Scec AGENCY, Vol. I., pp. 37€, 
377, Nos. 823, 824; Pawns & PLEDGES; SALE 
OF GOODS. . 

To land.|---See MornTGAGE 3 SALE OF LAND. 

1420. Share certificates.|-—Pltf. gave B. 
certain share certificates upon terms that 3B. 
should sell them for pltf. or return them within 
seven days, & pltf. gave BK. a written undertaking 
to execute a transfer of the shares to any person 
to whom B. might dispose of them. B. did not 
sell or return the certificates, but took them to 
deft., a pawnbroker, showed him the undertaking, 
& represented that B. was the owner, & so induced 
deft. to make an advance upon them. In an 
action by pltf. against deft. for return of the 
shares :—-Held ; pltf. was not estopped from deny- 
ing B.’s authority to pledge, as the document 
shown to deft. was not such as to induce him to 
think that B. could deal with the shares otherwise 
than by sale-—Wartruo v. Brooks & AARON 
(1885), 1 T. I. R. 565, D.C. 

See, further, BiLts oF EXCHANGE, Vol. VI., 
pp. 451 el seq. ; COMPANIES, Vol. IV., pp. 3805, 366, 
—-— Transfer by way of security & sub- 
mortgage.|—See Companies, Vol. LX., p. 414, 
Nos. 2671, 2672. 

1421. Notice of bankruptcy to lessors & 
surrender of lease.|—HEANE v. RoagERs, No. 1006, 
ante. 




















PART VI. SECT. 3, SUB-SECT. 3.— 
G. (c). 

1418 i. Third party entrusted with 
documents of — title—General rule. j= - 
When one person arms another with a 
Ky¥mMbol of property he should be the 
sulferer & not the person who gives 
credit to the operation & is misled by 
it.—BrDARD v, SPENCER GRAIN. CO, 
Lrp., (1919] 2 WOW. 2. 723.—CAN. 
. we a 3 - Share LOL begel aces, | vr) te 
tifeates for shares in B. Co., registered 
in the name of pltfs., wero indorsed in 
blank by S. & J... pltfs.’ inanagers 
ueting within the scope of their autho- 
rity, & left. in J.’s custody. There- 
aficr J., without the knowledge of 


S., pledged the shares with defts. os 
security for money lent by them to him 
personally. Defts. received the cer- 
tificates bond fide & in the ordinary 
course of businesk. In un uction for 
delivery up of the certificates to pltfs. : 
-—Held: pltfs. had, by their conduct, 
enabled J. to act as he did, & in conse- 
quence were estopped from reclaiming 
the shares” fromm defts. — AFRICAN 
MINING & FINANCIAL ASSOCN, t. DE 
CATELIN (1897), 1 OG. 2. S14. S. AF, 


f.--— Bille of lading.) — The 
owner of goods by endorsing bills of 
lading in blank & delivering them to 
unother, thereby cnabling that other 
to hold himself oul as the true owner, 


& by permitting bim to draw demand 
drafts in his own name & upon his own 
account to which drafts the bills of 
lading are attached as security for 
advances of money, thereby misleading 
third parties into the reasonable bend 
fide belief that such other person is 
the rightful owner of the goods repre- 
seuted by the bills of lading, & into 
dealing in accordance with such belief, 
may be estopped, as against such third 
partics, from denying such ownership 
x0 believed as aforesaid.-—-BREDARD v. 
SPENCER GRAIN Co., Lrv., (1919) 2 
W. W. R. 723.—CAN., 


g. ——=.J-—-An owner of 
Bruin entrusted another person with 
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1422. Recognition by bankrupt of validity of 
commission—-Attending sale of goods.|—HEANE ?. 
RoGEns, No. 1096, anle. 

1423. Third party held out as attorney.|—If a 
prisoner who executes a warrant of attorney, 
introduces a person as his attorney, he cannot 
afterwards sct aside the warrant on the ground 
that such attorney was uncertificated.—Cox v. 
JANNON (1838), 4 Bing. N. C. 453; 6 Dowl. 625; 
6 Scott, 847; 7.1L. J.C. P. 288; 132 BR. Rk. 862. 
Annotation :—Expld. Holgate r. Slight (1851), 2. M. & P. 


1424, Petition for vesting of bankrupt’s property.] 
—~Where petitioner for annulling the bkpcy. had 
filed the petition for vesting bkpt.’s estate in the 
assignee of the Insolvent Ct. :-~Held: he was 
estopped from urging as an ingredicnt in support 
of the equitable invalidity of the petition that 
bkpt. had no property for division among his 
creditors.—Re MERRYWEATHER (1851), 18 J. T. 
O. S. 52. 

1425. Goods transferred to third party—Through 
third party’s fraud.|—(1) The owner of goods 
jying at a warehouse was induced by the fraud of 
I. to instruct the warehouseman to transfer the 
goods to F.’s order. FE. then sold the goods to 
an innocent purchaser, who before paying the 
price obtained a statement from the warchouse- 
man that he held the goods to the purchascr’s 
order. On the discovery of I*.’s fraud the ware- 
houseman refused to deliver to H. In an action 
of trover by the purchaser against the warehouse- 
man :—Jleld: the warehouseman having attorned 
to the purchaser, was estopped from impcaching 
his title. 

(2) Semble: the true owner, having enabled F. 
to hold himself out as the owner, could not set up 
his title against that of an innocent purchaser 
from I'.--HENDERSON & Co. v7. WILLIAMS, [1895] 
1qQ. B. 5213 64 L. J. Q. B. 308; 72 L. T. 98; 
43 W.R. 2745 11 T. LR. 1483 14 RR. 875, C0. A. 
Annotations :—Ags to (1) Consd. Farquharson rv. King, [1902)} 

A. ©, 325. As to (2) Expld. Farquharson v. King, [1902] 

A, C. 325. Refd. Herdman v. Wheeler, [1902] 1 K. BL. 

SOL. Generally, Mentd. Compania Naviera Vasconzada 

v. Churchill & Sim, Samo v. Burton, [1906] 1 K. B. 237. 

1426. Enemy property collusively held out as 
property of ally.|—DItfs., a Frenchman & a Swiss, 
carrying on trade at Lisbon under the name of 
deft., a Portuguese, shipped a cargo from thence 
for a port of France, which cargo being captured 
by a British cruiser, & libelled for condemnation 
in the Ct. of Admlty. as French & enemy’s pro- 
perty, was ordered to be restored to deft. on his 
putting in & establishing, with pltf.’s privity & 
consent, a claim to it as his own property :—Held: 
pltfs. were, by thus colluding with defts. to with- 
draw from the Admlty. the decision of the true 
question by establishing a false fact, estopped 
from maintaining an action for moncy had & 
received against deft. for the proceeds, by showing 
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the true fact, that the property was their own, & 
that deft. was their agent.—Dr METTON tv. DE 
MELLO (1810), 12 East, 234; 2 Camp. 420; 104 
Ii. R. 91. 
Annotation :—Distd. Bowes v. Foster (1858), 2 H. & N. 779. 

Security invalidly created held out as valid.|—— 
See Bonps, Vol. VII. p. 226, Nos. 683, 684 ; 
COMPANIES, Vol. X., pp. 737 et seq. 

Share issued as fully or partly paid up.]-—See 
Companies, Vol. IX., pp. 290, 299. 

Title to shares in company.|.—Sec COMPANIES, 
Vol. IX., pp. 288 et seq. 

Solicitor entrusted with executed deed con- 
taining receipt.|-—See Nos. 853, 854, ante. 





(d) Other Cases. 


1427. That adventure terminated-- Receipt of 
return premium.|—Where the assured claims & 
receives the return premium due upon the arrival 
of the vessel, & the policy is adjusted upon that 
footing, he cannot, without an express stipulation, 
resort again to the underwriter in any contingency 
of the adventure.—MAy v. CHRISTIE (1815), Holt, 
N.P. 67. 

1428. Legality of scheme.]—-A person had ob- 
tained letters patent for the distillation of potatoes. 
They contained a proviso making them void in 
case they should be assigned to, or the benefit 
divided among more than five persons. He & 
others entered into a scheme by which one of 
them, who was supposed to have influence, should 
exert himself among his friends & connections, to 
induce persons to form a co. of many persons for 
carrying on the business of the patent, & to pay 
their money for shares in the concern. He who 
was to do this, took a bond from his companions 
in fraud, for the payment of £10,000 as soon as 
he should have induced his different friends 
connections to pay calls on their shares to the 
amount of £45,000. The pleadings did not aver 
as a fact that pltf. knew that there was such a 
proviso in the letters patent :—Held: he must be 
presumed to have known it, &, he was estopped 
from setting up his pretended ignorance of that 
which it was his duty to know before he began to 
obtain money from the different persons who 
were to be defrauded.—-DUVERGIER v. FELLOWS 
(1830), 10 B. & C. 8263 LL. & Welsb. 3445 8 
lL. J. OWS. K. B. 270; 109 BE. R. 6555; affd. on 
appeal (1832), 6 Bh. N.S. 87. HW. LL. 

Annotations :-~-Consd. Garrard v. Hardey (1843), 5 Man. & 
G. 471. Mentd. Solarte v. Palmer (1834), 2 Cl. & Fin. 93 ; 
Blundell «+. Winsor (1837), 8 Sim. 601; London Grand 
Junction Ry. «. Freeman (1841), 2 Man. & G. 606; 
Harrison v. Heathorn (1843), 6 Mun. & G. 81; Sheppard 
«. Oxenford (1855), 1 K. & J. 4913. Re Mexican & South 
Alnerican Co., te Aston (1859), 27 Beav. 474. 

1429. Delivery out of policy—Knowledge of 
misrepresentation acquired after contract to insure.] 
—MOoRrRISON tv. UNIVERSAL MARINE INSURANCE 
Co., No. 13867, ante. 





the bills of lading covering it in such 
form as enabled the other person to 
deal with them:—I/eld: he had 
apparently clothed him with = full 
authority to deal with them as he saw 
tit, & was estopped from asserting his 
title as against parties who had 
received them from ¢uch other person 
in good faith & for value, on tho 
principle that when one of two innocent 
persons must suffer by the fraud of a 
third he who enabled the third person 
to commit the fraud should be the 
sufferer.—ST. Cyk vt. SPENCER GRAIN 
Co., Lip. (1920), 1 W. W. RR. 600; 
13 Alta. L. i. 146.—CAN. 


h. Third person held out as owner 
Of chose in action.|—1f the owner of a 
chose In action clothes a third party 


with the apparent ownership & right 
of disposition of it, he is estopped from 
asserting his title as against a person 
to whom such third party has disposed 
of it, & who has received it in good 
faith & for value.—MACDONALD 2. 
BANK OF VANCOUVER (1915), 32 
W. bL. R. 339; 9 W. W. R. 83) 25 
ID. L. R. 567; 22 B.C. R. 310.-—CAN, 


PART VI. Seer 8, SUB-SECT. 3.— 


k. Bailee setting up title of third 
person—As against bailor.J—Pitf. had 
sold certain goods to M., which were 
at the time lying at defts.’ railway 
station, & defts. were fully aware of 
the sale, but, notwithstanding, they 
contracted with plitf. to earry & deliver 


them as required, & gave him a shipping 
bill accordingly. In an action by pitf. 
against defts. for the non-delivery :— 
Held: defts. could not set up M.’s 
title to the goods as against pltf., 
for a bailee setting up the right of a 
third person against his bailor, must 
be bond fide dcfending on the right & 
title of such third person.—BRILL rv. 
GRAND TRUNK fy. Co. (1870), 2u 
ee Pr. 440.—CAN. 


l. Partnership — Retiring partner— 
Notice of retirement.}—Pltfs. received 
from their traveller an order for goods 
from the firm of ©. Bros., hotel keepers, 
Before they delivered the goods they 
became aware by Incans of a mer- 
cantile agency that a partnership had 
existed under the name of C. Brus.,, 
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4430. Bonds held out as negotiable.]—S., in 
order to enable K. to obtain advances from M. & a 
money dealer in the city, placed at E.’s disposal 
stock of the Grand Trunk of Canada HKy., & cxe- 
cuted blank transfers of the stock, which he 
handed over to E. He also handed him bonds of 
two American cos., which on their face purported 
to be payable to bearer, & were generally treated 
& dealt with on the Stock Exchange as negotiable 
instruments. M. made the required advances to 
i., who transferred the securities of S. over to 
hiin or his nominees. M. had borrowed the sums 
from various banks with whom he had large busi- 
ness transactions, &, in accordance with the usual 
course of business between the money dealers & 
the banks, had deposited with the banks a bundle 
of securities, including, besides those belonging 
to him personally, the securities deposited with 
him by E., in order to cover not merely the amount 
due as between him & E., but also the sum for the 
time being duc from him to the banks. E., at the 
time of obtaining the advance, was aware of the 
course of business. The bonds were handed over, 
& the stocks transferred to the banks, the blanks 
being filled in by the names of nominees of the 
banks, & notice of the execution of the transfers 
was sent to S. The banks, at the time of receiving 
from M. the securities, had no notice other than 
that) derived from the character of the business 
of M., & the above-stated course of business that 
M. was depositing securities of S. beyond the 
limits of his authority :-—Held: S., having handed 
over to E., & enabled him to deal with, bonds 
which were negotiable on their face & treated as 
negotiable, was estopped as between himself & the 
banks from denying the negotiability of the 
instruments.—FASTON v. LONDON JOINT STOCK 
Bank (1586), 34 Ch. D. 95; 56 L. J. Ch. 5693; 55 
J]. fT. 678; 35 W. R. 220; 3 T. L. R. 68, C. A. ; 
revsd. on another point, sub nom. SHEFFIELD 

v. LONDON JOINT STOCK BANK (1888), 13 
App. Cas. 333, H. bb. 
Annotations :-—Refd. Colonial Bank v. Hepworth (1887), 36 


Ch. D. 36; Williams +v. Colonial Bank, Williams ». 
Jondon Churtered Bank of Australia (1888), 38 Ch. D. 


38%. Mentd. Kacmena ¢. Central Bank of London (1888), 
4T. 1. R. 6575) Levy v7. Richardson (1889), 5 T. L. R. 
236; London Joint Stock Bank v. Simmons, [1892] A. C. 


2013; Venables v. Buring, (1892) 3 Ch. 627; Hentinek v. 
London Joint Stock Bank, [1893] 2 Ch. 120; Redfern v. 
ltosenthal (1907), $5 L. TT. 313; Cuthbert v. Robarts, 
Lubbock (1909), 78 L. J. Ch. 529; Jameson v. Union 
Bank of Scotland (1913), 109 L. T. 850; Fuller v. Glyn, 
Mills, Currie, [1914] 2 K. BB. 168. 


EstTopPEL 


1431. Intention to hold goods to order of another.] 
—Deft. gave to B. & Co. warrants signed by him 
for hides ex Anne Charlotte, ‘ held to order of B. & 
Co.,” the warrants further stating that they must 
be produced before the goods could be delivered. 
B. & Co. deposited the warrants with pltfs. to 
secure an advance. Prior to this deposit B. & Co. 
had obtained advances from 8S. & Co. upon the 
same hides, & deft. having, on B. & Co.’s instruc- 
tions, given to S. & Co. an acknowledgment that 
he held the hides to their order, had delivered the 
hides to S. & Co.’s order. In an action against 
deft. for wrongful delivery of the hides :—Held : 
deft., by giving the warrants to B. & Co., had 
represented to pltfs. through them, that he would 
continuc to hold the goods to the order of B. & Co., 
& he was liable to pitfs. accordingly.— LONDON & 
CouNTY BANKING Co., Lrp. v. FULFoRD (1886), 
27. L. R. 708. 

1432. Description of goods sold.]—Pitfs., who 
were the registered proprietors of the trade mark 
‘* Burgoyne ’’ for wine, sold by auction wine in 
casks bearing the inscription ‘* Burgoyne London.”’ 
The wine had been consigned to pltfs. on approval 
& rejected by them, & was sold on account of the 
growers. Defts. purchased the wine at the 
auction, & re-sold it as ‘* Burgoyne’s Superior 
Australian Burgundy.” On the trial of an action, 
to restrain defts. from infringing pltfs.’ trade 
mark, & from passing off the wine in question as 
being pltfs.’ wine it was held, that the wine was 
not pltfs.? wine, & that pltfs. were not estopped 
by their conduct from restraining the sale of the 
wine as their wine. An injunction & an account 
of profits were granted. Defts. appealed :— 
Held: defts. were justified in coming to the con- 
clusion that the wine was Burgoyne’s wine & they 
were so justified by reason of the conduct of pltfs. 
in the matter, & pltfs. were not entitled to any 
relief.— BURGOYNE & Co., Lrp. v. GODFREB & Co. 
(1904), 22 lt. P. C. 168, C. A. 


H. Silence or Standing by. 
(a) In General. 

1433. General rule.]---CAIRNCROSS v. LORIMER, 
No. 1227, ante. 

1434. |--Qu.: whether a person who 
stands by & sees an act done, knowing what the 
necessary consequences will be, is estopped from 
afterwards complaining of those consequences.-— 
A.-G. v. HALIFAX CORPN. (1869), 39 L. J. Ch. 129 ; 
21L. T. 52; 17 W. R. 1088. 


Annotation :—Mentd. North Staffordshire Ry. v. 
L. B. of Health (1870), 39 L. J. Ch. 131. 
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& that 8S. was one of the members of 
it, & they were ut the same time 
informed that the partnership still 
existed. They shipped & charged the 
goods, & also goods subsequently 
ordered, to C. Bros. The partnership 
did not exist. ut the time the tirst order 
was given, S. having retired from the 
business, & pltfs. had had no dealings 
with the firm while it wus in existence. 
No public notice was given of the 
dissolution; S. continued to live at 
the hotel except when he was absent 
on his own business; the lamp with 
the name of ©. Bros. continued at 
the door; the liquor licence in the 
name of C. Bros. continued to hang 
in the bar-room; & letter-paper with 
the heading * C. Bros., proprietors,”’ 
continued to be handed to customers : 
—Held: where a known member of 
o firm retires from it, & credit is after- 
wards given to the firm by a person 
who has had no previous dealings with 
it, but has become aware as one of the 
public that it existed, & has not become 
aware of his retirement, the retiring 
member of the firm is liable unjJess he 


shows that he has given reasonable 
public notice of his retirement; &, 
as such notice was not given here, S. 
was liable, not only for the goods first, 
but for those subsequently, ordered, 
no notice of the retirement having 
ever been given.—RRIp v. COLEMAN 
(1889), 19 O. R. 93.—CAN. 


_m. — Holding out «& ratifica- 
tion distinguished.) —GRADY v. TIERNEY 
(1899), 20 C. L. T. 193; 4 Terr. L. BR. 
133.—CAN. 


n. As to proprietorship of vehicle.) 
—Pitf. travelled &® coach, the 
property of H. Ltd., while the ticket 
was issued in the names of the two 
other defts. H. & C. personally. Deft. 
H. owned all the shares in tho co. 
except one & held a debenture covering 
all its assets. By a working arrange- 
ment the takings of the two lines of 
coaches were pooled, & then divided 
between H. & C., & then paid over to 
the cos. by cach to the co. he controlled. 
The jury found for pltf. against the 
two defts. personally. On a motion 
for a new trial:—Jleld: defts. H. 





& C. held themselves out as proprietors 

of the coach, & entcred into a contract. 

to carry pltf. & were now estopped 

from denying that they were coach 

a aie a ea v. HALL, [1921] 
_4 LL. R. 94.—N.Z. 


PART VI. aa 3, SUB-SECT. 3.— 


(a). 
o. Whether amounting to acqui- 
escence-—Qucstion for jury.J—A., the 


owner of Jand through which a river 
flows, is entitled to recover damages 
in un action on the case from B., the 
owner of the land adjoining, situate 
lower down the stream, for erecting 
a mill-dam upon his own land, which 
caused the water to flow back upon A.’s 
land. ‘he circumstance of A.’s being 
resent while the work was going on, 
himself assisting as a labourer in 
the employ of L., is not conclusive 
evidence of a licence so as to estop 
A. from maintaining such action ; 
but is for the consideration of the jury, 
in connection with the other circum- 
KLances of the case, particularly such 


Parr VI.—Estrorreu In Pats. 


1435, —-—.1—-Defts. agreed under the terms of 
wu deed of licence granted to them by pltf. in 1868, 
to pay to him a certain royalty on all guns & 
breech actions manufactured, produced, or sold 
under the powers thereby granted. 

The jury found that it was the intention of 
defts. that the covenant in the deed should apply 
only to the manufacturing & conversion of rifles 
exclusive of those manufactured & converted for 
the govt. ; that pltf. did at the time of the execu- 
tion of the deed know that such was defts.’ in- 
tention & purposely abstained from mentioning 
the subject in order that they might be bound 
contrary to their intention; that defts. at the 
dime of the execution of the deed believed that 
rifles the subject. of pltf.’s patent could be manu- 
factured & converted for the govt. without a 
licence— such being at that time the common 
belief as to the law on the subject :—Held : (1) the 
words ‘‘ under the powers thereby granted ”? con- 
tained a latent ambiguity which required extrinsic 
evidence to show what was the intention of the 
parties; & that, upon the finding of the jury, 
neither in law nor in equity could pltf. maintain 
his claim, 

(2) ‘Phere is another good answer to this claim, 
& that is the doctrine well known & recognised 
in cts. of law; that if you stand by & allow 
another to do an act in a particular way, which 
you could have prevented at the time, you must 
be held by the act so done with your acquiescence 
(COCKBURN, C.S.)..-RODEN vv. LONDON SMALL 
Ars Co., Lrp. (1876), 46 I. J. Q. B. 2183) 35 
L. T. 5053 25 W. RR. 209. 

1436. ——-- Application to companies.’ —LAinp 
v. BIRKENHEAD Ry. Co., No. 1157, post. 

See, generally, CORPORATIONS, Vol. XIIT., pp. 
396, 307. 

1437. A form of acquiescence.|-—NoRTHUMBER- 
LAND (DUKE) v. BOWMAN, No. 1340, ante. 

1438. -- -—.} —If a party, having a right, stands 
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by & sees another dealing with the property in a 
manner inconsistent with that right, & makes no 
objection while the act is in progress, he cannot 
afterwards complain. ‘That is the proper sense of 
the word acquiescence (LORD COTTENHAM, C.).-— 
LYeps (DUKE) v. AMHERST (EARL) (1846), 2 Ph. 
117; 16 L. J. Ch. 5; 10 Jur. 956; 41 BE. R. 886, L. C. 


Annotations :—Consd. Northumberland v. Bowman (1887)>» 
566 L. T. 773. Refd. Somersetshire Coal Canal Co. v. 
Harcourt (1858), 2 De G. & J. 596; Gent v. Harrison 
(1859), John. 517; Hogg v. Scott (1874), L. R. 18 Eq. 
444; De Bussche v. Alt (1878), 8 Ch. D. 286. Mentd. 
Morris v. Morris (1847), 8 L. T. O. 8S. 510; Morris v. 
Morris (1859), 28 L. J. Ch. 329 ; Bright v. Legerton (1861), 2 
De G. FF. & J. 606; Bagot v. Bagot, Legere v. Legge (1863), 
32 Beav. 5093; Dashwood v. Magniac, (1891] 3 Ch. 306; 
Phillips v. Womfray, {1892} 1 Ch. 465. 


1439. Necessity for knowledge.}|-—A grantor of a 
bill of sale over jewellery left in possession of his 
stock in trade, has no power to pledge the same. 
The acquiescence which will deprive a man of his 
legal rights must amount to fraud. 

Defts. further pleaded that pltf. permitted M. [the 
grantor] to have the goods in his possession & to 
deal with same in such a manner that defts. were 
induced by pltf.’s conduct to believe, & did in 
fact believe, that M. had authority to pledge the 
same. ‘This was what they called the standing-by 
doctrine, & they urged that as pltf. had paid off 
previous pledges in 1876, he must have been aware 
of this subsequent course of conduct by M. This 
standing-by doctrine must be subject to the proof 
that pltf. had knowledge of what M. was about to 
do (ILUDDLESTON, B.).— Joseru v. WEBB, JOSEPH 
v. Lyons, JosepH v. Pipcock, JOSEPH v. JONES 
(18384), 1 Cab. & Hl. 262, N. Pos) on appeal, 
nom. JOSEPH v. LYons, 15 Q. B. 1). 280, C. A. 
Annotation :-—Mentd. Hallas vr. Robinson (1885), 15 Q. B.D. 


1440. Letter not replied to-——Construction of 
contract.'—A firm of contractors tendered for the 
execution of certain work for the Comrs. of Works. 
The tender having been accepted, a contract in 
writing, to be signed & sealed on behalf of both 


as tend to show that A. cowld not have 
been aware of the effect of the dam.— 
SMITH v. ScoTr & CRANDALL (1840), 
1 Kerr, 1.—CAN. 

p. Failure to assert possessory title 
— Whether intention to abandon right.) 
~~In 1836, pitf. becume the owner of 
& wont to reside on lot 22, but by 
Mistake occupied the four acres in 
question, being part of lot 23, as part. 
of lot 2%, & us such in 1838 cleared & 
feneed it. In E868 plitf.’s son, who had 
always resided on jot 22 with his 
futher, & for many years bad worked 
it, purchased with pltf.’s Knowledge & 
assent lot 23, which ho worked jointly 
With lot 22, the whole crop guing to 
the father to do as he liked with. In 
1875 the son sold lot 23 to deft., the 
Jund in question still & for a long time 
thereafter continuing within pltf.’s 
fonce., ‘There was some evidence given 
to show that pltf. had warned his son 
that he would never own the piece 
Ih question, but it did not clearly 
wppear whether this was at the time 
of or after the purchase :—Held : 
there was nothing in the evidence to 
show that pltf. by his acts or conduct 
had evor led to tho belief that he did 
not intend to assert his possessory 
title to the land in question, or tbat 
he had abandoned it, 80 as to estop 
him in equity from afterwards claiming 
N.—JUNKIN v. STRONG (1878), 28 
C. P, 498.—CAN, 

q. Failure to deny that insurance 
effected —Acceptance of premiums.j— 
Pitfs., through an agent of defts. orally 
applied on Nov. 7, 1901, for an insur- 
ance for one year, & dofts. accepted 
the risk for one year at a premium of 
$33.60, & gave an interim receipt, 
Which, however, provided in terms 


that the insurance should be for thirty 
days only. On Nov. 30, 1901, pltfs. 
paid a full year’s premium to the 
agent & belicoved themselves insured 
the whole year. According to his 
usual course of dealing with defts. the 
agent did not pay over the premium 
tu the latter till Jan. 20, 1902, & defts. 
accepted it knowing for what it was 
paid. They did not, however, Issue 
a policy, & after the fire occurred 
repudiated liability on the ground that 
they had only insured pitfs. for thirty 
days :--fleld: defts. liable, for if they 
intended to treat the insurance as 
torminated at the end of thirty days 
it was their duty to have so informed 
pltfs. & returned them wu proper portion 
of the premium paid, & not having 
done so they were legally, as well as 
inorally liawble.—CouLrER tt. EQUITY 
FIRE INSURANCE Co. (1907), 24. C. LT. 
88: 70. L. R180; 3 O. WL. RR. 194; 
affd., 25 C.L. T. 30; 4 O. W. R. 383; 
9 QO. L. R. 35.--CAN. 


ry. alequiescence in suit — against 
wrong person.j—S. died indebted tv 
the second deft.. M. On his death 
his widow, T., became his heir, as he 
Jeft neither son nor brother surviving. 
In 13873, M. brought a suit to cuforce 
payment of the debt due by 8., & he 
made B., the mother of 5., deft. in 
the suit, omitting T. altogether. On 
Aug. 30, 1878, M. obtained an ex parte 
decree, & on July 26, 1880, the house 
of S., then in tho possession of H., 
was sold in execution, & the first 
deft., H., purchased it. On Sept. 6, 
1880, the sale was confirmed, & on 
Nov. 26, 1880, Ri. was put into pos- 
session, On Dec. 10, 1880, 8. B. pre- 
sented a petition on behalf, as he 
alleged, of pitf. T., the widow of &., 


to set aside the sale. He did not 
produce any authority from her, & his 
application was rejected on June 14, 
8X1]. On Oct. 31, 1878, T. adopted 
pitf. 13., under aun authority, as she 
alleged, of ber deceased husband, ss. 
In f8s81 TT. filed the present suit on 
behalf of her udopted son B. to set 
aside the sale & to recover the house :~- 
Hicld: piltf. was entitled to huve the 
sale set uside, & to recover possession 
of the house. The estate was vested 
in T. as legal representative of ber 
deceased husband. Had T. wilfully 
put. forward B. as the representative of 
5S. 50 as to deceive & mislead M., then, 
no duubt, she night be held bound by 
the decrce obtained by the latter 
against Bb. Her mere quiescence while 
M. wilfully sued the wrong person 
could not affect her legal rights or 
ueprive B. of his rights.—-BASWANTAPA 
SHIDAPA ». RANU & MALKNANA (1884), 
1... Y Bom. 86.—IND. 


s. Party allowing decree against him- 
self.j—In 1877 pitf. executed a deed 
of hy pothecation to one of two partners 
to secure @ loan obtained from then 
jointly. In 1881 plitf. sold, inter alia, 
the hypothecated property to defts. 
Nos. Z to 4, & it was urranged that the 
secured debt should be paid off by 
the vendees. They failed to do this, 
but in 1882 they executed a mitge. for 
the amount due in favour of the other 
ot the two partners, & he thereupon 
gave a written discharge to piltf., 
who was found to have been acting in 
collusion with him to the disadvantage 
of his partner, the holder of the hypo- 
theeation-bond. The latter brought a 
suit. in 1885 upon the hypothecation- 
bond & obtained a personal decree 
against the present plitf., which was 
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parties, was prepared. Before the execution of 
this document by the Comrs. of Works the con- 
tractors wrote to say that they were sending the 
contract executed by them ‘‘on the assumption 
that in the event of the Bill dealing with work- 
men’s insurance now before Parliament becoming 
law, the payments thereunder which will fall upon 
this co. as employers will be recouped to the co, 
under clause 15 of the contract.’’ No reply was 
received to this letter, & the contract was executed 
by the Comrs. of Works. In an arbitration the 
arbitrator stated a case for the opinion of the ct. to 
ascertain whether the terms of the letter were 
binding on the comrs. :—/Ileld: the comrs. were 
not bound by the terms of the letter, nor estopped 
from relying upon the true construction of the 
sealed contract.—LESLIE & Co. v. WORKS COMRS. 
(1914), 78 J. P. 462. 
Whether an admission by conduct.|—Sece. 
generally, EVIDENCE. 

As bar to claim for injunction.|—See INJUNC- 
T1ON. 





(b) While Money expended. 

1441. General rule.|—Where a party has stood 
by & allowed another party to lay out money on 
an estate he will not be allowed to have a decree 
unless he makes compensation for amount so 
expended.—LLEVELLYN v. MackwortH (1740), 
Barn. Ch. 445; 27 E. R. 714, L. C. 

Annotation :-—Refd. Codrington v. Lindsay (1873), 8 Ch. 

App. 578. 

1442. By principal on agent’s estate.)|-—Where an 
agent, permitted his principal to expend money on 
an estate which the agent afterwards claimed as 
his own, & to which his real representative estab- 
lished a legal title by ejectment :—Held: an in- 
junction should be granted to restrain an action 
brought by the agent’s representative for mesne 
profits—CAWpoR (LORD) v. LEWIS (1835), 1 
Y.& C. Ex. 427; 41. J. Ex. Eq. 59; 160 E.R. 
174. 

Annotations :—Consd. Barnard v. Wallis (1840), 2 Ry. & 


Can. Cas. 162. Mentd. Rawson 7. Samuel (1841), Cr. & 
Ph. 161. 








ISTOPrreEt. 


1443. By purchaser pending treaty as to terms.) — 

n offer of a wayleave, purporting to cmanate 
from several Jandowners. & signed by O., was 
made by him in Mar. 1843, to an iron co., upon 
the terms of the payment of triple damages. 
O.’s mtgees. approved of the offer; & there were 
negotiations between the agent of the co. & the 
agent of O. & the mtgees., which resulted in no 
definite arrangement. The iron co. transferred 
their interest in the offer to the S. & D. Ry. Co., 
who set about making a railway over the land in 
1844, which was finished 1n 1845, The mtgees., 
under a power of sale, sold the land, in 1846, to a 
person through whom deft. claimed as purchaser. 
An action of ejectment was brought in 1847, 
which was restrained by injunction, & there were 
no further proceedings, in consequence of the 
insolvency of the then owner. Upon a bill filed 
by the 8S. & D. Ry. Co. for specific performance of 
the offer of 1813, as an agreement. :-—-Held: (1) 
the staking out of the land by the railway co. & 
the making of the railway did not, under the 
circumstances, imply such acquiescence on the 
part of the owner as to turn the offer into an 
agreement, 

(2) lf there be a treaty about land, & disagree- 
ment as to terms, & the intended purchaser never- 
theless expends money upon it, the vendor shall 
not be taken to have acquiesced... MEYNELL v. 
SURTEES (1855), 3 Sm. & G. 101; IPE Ee ou | 
257: 25 4.-T. OO. S. 227 5 1 dare Ni Se 137 3 3 
W. R. 5385; 65 E.R. 581, 1. €. 
Annotation :—Mentd. Benecke ¢. Chadwicke 

W. R. G87. 

1444. Person expending money with knowledge 
of title.|—The equitable rule, as to the effect of a 
person’s lying by & allowing another to expend 
money on his property, does not apply where the 
money is expended with knowledge of the real 
state of the title—RENNIE v. YounG (1858), 2 
De G. & J. 13863 271. J. Ch. 7585 44 E.R. 989, 
L. JJ. 

1445. Erection of buildings—On land of party 
Standing by.|—An owner of land who stands by 
while a person in possession in ignorance of the 
owner's title erects buildings on it may be bound 


20 


(1856), 4 


er parte, the amount of the decree 


being declared to be charged on the 
land in the possession of defts. Nos. 2 
to 4. Meanwhile, deft. No. 1 who was 
the assignee of the mtge. of 1882, had 
obtained ow decree upon it against 
deft. No. 4. This decree not having 
been exccuted, he subsequently sued 
upon the mtge. again & obtained a 
decree against deftse. Nos. 2 to 4, 
Pitf. now sued to have the Jast- 
mentioned decree set aside & recover 
the balance of the purchuse-money 
from defts. Nos. 2 to 4 :—J//eld: pltt., 
having allowed a decree to be passed 
against him ec parte in the suit of the 
holder of the hypothecation-bond, & 
having obtained a collusive discharge 
from the other partner, was not 
entitled to recover against defts.- - 
KANAGAPPA 0. SOKKALINGA (1892), 
J. 1. R. 15 Mad. 362,—IND. 

t. Where no legal obligation to 
speak—— No estoppel. |—Unless there was 
w legal obligation to speak, a party 
who remains silent cannot thereafter 
be estopped from asserting the truth 
on the ground of silent acquiescence.— 
DOYLE vr. LEY Ds (1896), 3 QO. RR. 22.— 
S. AF. 


PART VI. SECT. 3, SUB-SECT. 3,-— 
H. (b). 


a. General rule~ -Necessity for know- 
ledge.}— A. brought a suit’ against 
RB. & others for ejectment, inaking 
the landlord aw deft. to the suit, om the 
allegation that he, A., having obtained 


u lease of the land from the landlord, 
took possession, but subsequently was 
forcibly dispossessed by defts., second 
party, in collusion with the landlord :— 
Held: as it was not shown that pltf. 
knew that defts. were spending money 
upon the improvement of the land & 
were doing so in the belief that thev 
had a good title, while he stood by & 
allowed them to proceed with these 
expenditures, plitf. was entitled to get 
a decree for cjectment without indemmni- 
fying defts. for their outlay. NUNbO 
KUMAR NASKER t. BANOMALI GAYAN 
(1902), I. EB. R. 29 Cale. 87. - IND, 

b. ~———,] The oquitable 
doctrine of acquiescence, under which 
it is held that a person who know- 
ingly allows another to build or 
expend moncy on his land in the 
erroncous supposition that it is his 
own cannot afterwards assert his title, 
does not apply to cases where the true 
owner had merely the means of know- 
ledge of the fact, but it does not 
appear that he actually knew it. In 
the case of adjoining owners having 
equal means of knowing their common 
boundary, it is doubtful whether 
cither could be allowed to set up the 
equity arising from acquiescence by 
averring his own ignorance & the 
knowledge of the other.—JoOHNB v, 
Rivers (1872), 2 C. A. 344.——N.Z. 

c. By purchaser of equitable in- 
terest.) —-Pltf. to the knowledge & 
with the approval of deft.’s wife, made 
an agreemeut with deft. for the pur- 








chase of an interest In certain lands, 
Which stood in deft.’s name, of which 
he represented himself to be the equit- 
able owner, & to which no claim was 
at any time made by his wife. Upon 
the strength of this agreement, pltf. 
expended money in the development 
of the lands, which money, it was 
afterwards agreed, should be repaid 
to him for a surrender of his interest in 
the lands. For this money — plitf. 
obtained a judgment against dete: 
& issued cxecution ; &, upon pltf. 
moving for an order for sule of deft.’s 
equitable interest in the lunds to 
satisfy pltf.’s execution, deft.’s wife 
Claimed the interest as her own, 
usserting that her husband held as a 
trustee for her, the lands having been 
purchased with her money :—-Jleld : 
she was estopped from asserting her 
title as against pltf.’s execution ; she 
stood by & not only allowed but 
encouraged plitf. to expend upon the 
property the moncy which he was now 
trying to get back. An expenditure 
which he made in the belief that the 
peouarty belonged to deft., as deft. 
expressly, & his wife tacitly, repre- 
sented to be the case.-—HARVEY 1. 
PARTON (1913), 24 W. L. 1. 37950 5 
Alta. L. Kt. 73.-~CAN. 


1445 i. Hrection of buildinga—-Onland 
of party stunding by.J—C. died in 1907, 
leaving to his three sons a business & 
immovable property, including un 
abata & some kucha buildings in J. 
which he purchased for Rs, 225. In 
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by his acquiescence, so that he will be restrained 
from enforcing a judgment for recovery of the land 
except on terms of repaying the outlay on the 
buildings.—OxForb’s (EARL) CASE (1615), 1 Rep. 
Ch. 1; 21 E. R. 485, L. ©. 

Ae :—Refd. Russell v. Watts (1885), 55 L. J. Ch. 


1446. -—_—-  _-——.}-— Where _ a man_ suffered 
another to build on his ground, without setting 
up a right till afterwards :—Held: the owner 
must permit the person building to enjoy it 
quietly.—laast INbDiA Co. v. VINCENT (1740), 2 
Atk. 83; 26 HK. R. 451, L. C. 

Annotations :—Consd. Barnard rv. Wallis (1810), 2 Ry, & 
Can. Cas. 162. Distd. Harryiman v. Collins (1854), 138 
Beav. 11; Hervey v. Smith (1855), 1 K. & J. 389. Consd. 
Meynell v. Surtees (1855), 25 a. J. Ch. 257. Refd. Scott. 
® Scott (1854), 23 L. T. O. S. 27; Crampton vw Varma Ry. 
(1872), 7 Ch. App. 562; McManus vr. Couko (1887), 35 
Ch. D. 681. Mentd. Blakemore rv. Glamorganshire Cunal 
Navigation (1832), 1 My. & K. 154; Lond v. Murray 
(1851), 17 LT. OLS. 248, 

1447, --——- —-— Lessor.|-—On a demise of a 
piece of ground on which a tenant has built, if it 
corresponds with the abuttals, though not with 
the measured distance as stated in the lease, & the 
lessor sees the building going on without objecting 
{to it, he shall not afterwards be allowed to claim 
the overplus above the measured distance, on the 
footing of an encroachment.—NEALE d. LEROUXx 
v. PARKIN (1794), 1 Esp. 229, N. P. 

1448. -——- — Subsequent agreement as to 
rent to be paid.|—If a man stands by & allows 
another to erect a building on his ground, & he 
afterwards agrees as to the rent to be paid for it, 
neither the owner of the land nor any person 
claiming under him can dispute the right of the 
builder to use the land.—MOLD v. WHEATCROFT 








(1859), 27 Beav. 510; 29 L. J. Ch. 113; 1 LL. T. 
2286; 6 Jur, N.S. 2; 54 EB. R. 2025 subsequent 


proceedings (1860), 30 L. J. Ch. 598. 

1449. .|—If a stranger begins to build 
on land supposing it to be his own, & the real 
owner, perceiving his mistake, abstains from setting 





July, 1908, S. bis second son, sold this consent, 
abata & kucha buildings to G. for 
Kis. 2,600. G. immediately began to 
build & spent some Ks.3,000 on 
erecting a two-storeyed house on the 
site. dn 1913, he sold the same to the 
Punjab National Bank & they spent 


implicd 


curred ; 9 that 


Lleld : 


without being re- 
couped for the expenditure thus in- 
subsequently 
execution of the rent-note deft. had 
erected other buildings, & that pltf. 
knew of this, & made no objection :— 
pitf. could not recover pos- 
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him right, & leaves him to persevere in his crror, 

a ct. of equity will not afterwards allow the real 

owner to assert his title to the land. oe 
But if a stranger builds on land knowing it to 

be the property of another, equity will not prevent 
the real owner from afterwards claiming the land, 
with the benefit of all the expenditure upon it. 
So, if a tenant builds on his Jandlord’s land he 
does not, in the absence of special circumstances, 
acquire any right to prevent the landlord from 
taking possession of the land & buildings when the 
tenancy has determined.—RAMSDEN v. DYSON 

(1866), L. R. 1 H. L. 129; 12 Jur. N.S. 506; 14 

W. RK. 926, H. L. 3 revsg. 8. C. sub nom. THORNTON 

v. RAMSDEN (1864), 4 Giff. 519. 

Annotations :—Consd. Plimmer v. Wellington Corpn. (1884), 
9 App. Cas. 699. Distd. Weller v. Stone (1885), 54 L. J. Ch. 
497. Consd. Proctor v. Bennis (1887), 36 Ch. D. 740. 
Apld. A.-G. to Prince of Wales v. Collom, [1916] 2 K. B. 
193; Michaud v. Montreal City (1923), 92 L. J. P. C. 161. 
Reid. Bankart v. Tennant (1870), L. R. 10 Eq. 141; 
Bastin v. Bidwell (1881), 44 L. T. 742 ; McManus v. Cooke 
(1887), 35 Ch. D. 681; Re Clarke, Kx ». Nowton v. 
Kearly (1889), 60 L. 'T. 335; Wimbledon & Putney 
Commons Conservators v. Nicol (1894), 10 'T. L. R. 247 5 
Re Williains & Parry’s Contract (1895), 72 L. T. 869; 
Civil Service Musical Instrument Assocn. v. Whiteman 
(1899), 68 L. J. Ch. 484; Lala Beni Ram v. Kundan Lal 
(1899), 15 T. L. R. 258; Ahmad Yur v. Secretary of Stato 
for India in council (1901), 17 T. L. R. 500; Jones 
(Holloway) v. Woodhouse, [1923] 2 kK. B. 117. Mentd. 
Marriott v. Reid (1900), 82 L. T. 369; Cloutte v. Storey 
(1910), 80 L. J. Ch. 193; Wheeler v. Stratton itera 
105 _ L. T. 786: Ramsden v. I. R. Comrs. (1912), 82 
L. J. K, B. 1290; Morpeth Corpn. v. Northumborland 
ones: Auction Mart Co. & Donkin (1921), 90 L. J. Ch. 
1450. Whether tenancy by estoppel 

created.|—Where the owner of land sees another 

person erecting buildings upon it, &, knowing 
that such other person is under the mistaken belicf 
that the land is his own, purposely abstains from 
interfering with the view of claiming the building 
when erected, cquity might possibly prevent him 
from ejecting that other person ; but to raise the 
equitable estoppel as between landlord & tenant 
it is incumbent to show that the conduct of the 








ground that the gift was non-effective 
because of conditions which had not 
been fulfilled. —MIcHatb v. MONTREAL 
Ciry, (1923) 3 D. lL. R. 487: Q. KR. 
360 K, B. 295; Q. Re. 30 K. B. 46. 
CAN. 

e. Works 


to the 





hecoming a nuisance.) — 


Rs. 207 on alterations, In July, 1916 session of the land, or require the f hi : he 

the youngest brother & the sons of the removal of the — buildings without praia Orland sacha Ge - 
eldest: brother, then deceased, sued for recouping deft. the money he had tf. encouraged deft. to proceed. 
possession of the property on the expended. Pitf. was estopped from dine Dasincsa ran Colminciced ho salu 
ground that S. had no right to sell denying the claim of deft. He had year: in 1863 additions were made to 


Without their consent. :—/leld : pltfs.’ 


long silence, coupled with the fact had spent 


stood by in silence while his tenant 
Money 


the buildings with pltf.’s knowlodge 


on his & acquiescence; & pltf. made no 


land.— 


that they knew of the building opera- 
tions & abstained from usserting their 
rights, showed that they had acquiesced 
in the sale, & they were consequently 
estopped from asserting those rights.— 
JDHANpaAT Rat ov. GURANDITTA MAL 
(LU21), I. L. it. 2 Lah. 258.-—IND. 


1448 i, Subsequent agrec- 
ment as to rent to be paid.j—Deft. 
entered into oecupation of certain 
land with the permission of pltf., who 
Was the owner, & crected buildings 
& otherwise expended money upon it. 
Pitf. & deft. were relations & lived near 
cach other, DPitf. constantly visited 
the land & knew what deft. was doing, 
mut made no objection. Subsequently 
pltf., being anxious to obtained from 
deft. an acknowledgment of his, pltf.’s, 
title, induced, but without. misrepre- 
sentation or fraud, deft. to sign a rent- 
note. The ct. found that, although 
this rent-note was, in terms, a Icase 
for one year, yet the intention of the 
parties was nut that deft. should at the 
expiration of the year or on any subse- 
quent demand, hand over to plitf., 
the land with the buildings which had 
been crected by deft. with pitt.’ 


J ——-VOL. XXII. 








DATTATRAYA RAYAJII VAL v. SHRIDHAR 
NARAYAN DA (1892), 1. L. RR. 17 Bom. 
736.—IND. 

1450 i, -- — ——- Whether tenancy by 
estoppel ereated.)}---C. built) on dcft.’s 
land believing it to be his own. | Deft., 
with knowledge of the mistake, 
abstained from setting him right, & 
left him to persevere in his error. C. 
assigned his estate, right, title & 
interest in the land to pltf., a purchaser 
with notice. In a suit by pltf. for a 
declaration that the land was charge- 
able with payment to  pitf. of the 
amount of the expenditure :—Held : 
Cc. had an estate by estoppel, which 
was assignable whether C. were at the 
date of the assignment in possession 
of the Jand or not.—-HAMILTON  ¢. 
GERAGHTY (1901), 1 8. li N.S. W. 
81; 18 N.S. W.W.N. 152.--AUS. 

d. Construction of read—LBy public 
authority. |}—1f an owner of property 
allows municipal authorities to take 

ossession of the same & spend money 
in making # road on the sane, belicvinug 
that the property was & valid gift from 
the owner :—Held; the owner Can- 


not afterwards assert his title un the 


complaint until 1868, though all this 
time the business had been carried on, 
& pitf. had resided on the premiscs 
adjoining :—J/cld: he had decbarred 
himself from relief in equity, on the 
ground of the tannery being a nuisance. 
-—~HEENAN v. DEWAR (1870), 17 Gr. 
638; 18 Gr. 438.—CAN, 


{. Whethcr mere submission suffi- 
cient.}~—-Mcre submission to an injury, 
such as the erection of a building on 
one’s lund, for any time short of the 
period limited by statute for the 
cnforcement of a right, cannot operate 
to deprive one of that right. In order 
to amount to acquiescence which would 
create an equitable estoppel there 
must have been some equivocal conduct 
on the part of the owner of the land 
whercby the person erecting the 
vullding was induced or encouraged 
to make  expenditures.—WHITE  v, 
SANDON WATERWORKS & LIGuTr Co. 
(1904), 10 L. Cc. k. 361.—CAN. 

g. Additions by tenant to propert 
of landlord without permission ——dogut. 
escence of landlord.j—Where the iessee 
of o dwelling-house, being fully aware 
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landlord was sufficient to justify the legal inference 
that he had contracted that the right of tenancy 
should be changed into a perpetual right of 
occupation._-LALA Brni Ram v. KUNDAN LAL | 
(1899), 15 T. LL. R. 258, P. C. 

On land claimed by party standing 

., Deft. was the owner by purchase of garden 
land adjoining two cottages at W. in the manor 
of C., & was also in possession of a house & garden 
at Z., the site of which she had purchased in 1902. 
This house was subsequently enlarged from one 
of six rooms into one of eleven rooms, with an 
additional wing. These alterations & some im- 
provements to the garden cost £500, & were 
known to the mineral agent of the Duchy, who 
remained passive. The Duchy claimed that 
under Assessionable Manors Act, 1844 (c. 105), 
ss. 55, 69, the two cottages & land at W. & the 
house & land at Z. had bcen originally erected, 
entered upon, & used in connection with the 
mines at W. & Z. respectively, & were now vested 
in the Duchy. From 1846 onwards licences & 
leases had been granted by the Duchy for the 
working of the two mines, but neither had been 
in fact worked for many years. 

Upon an information by the A.-G. to His Royal 
Highness the Prince of Wales claiming declarations 
of title to the lands & buildings, & an injunction 
to restrain the deft. from asserting any title to the 
same :—Held: in regard to the Duchy’s claim 
to the house at Z. deft. had established a good 
equitable defence based on estoppel, the ex- 
penditure on the house having been made to the 
knowledge of the agent to the Duchy & on pro- 
perty which deft. reasonably believed to be her 
own; & that such equitable defence was good 
against the Crown.—A.-G. TO PRINCE OF WALES v. 
CoLLom, [1916] 2 K. B.193; 85 L. J. K. B. 1484; 
114 L.T.11213 32 T. L. BR. 448. 

1452. On adjacent land—New buildings 
higher than old—No complaint as to infringement 
of rights of light.|—-If an adjoining owner know- 
ingly permits a messuage & premises to be rebuilt 
of an increased size & height, with the alteration 
of ancient lights, & the opening new lights upon 
an additional floor, he cannot object to them after 
they are complete, or assert a right to raise a 
party-wall, & build upon his own property so high 
as to render the new buildings less accessible to 
light & air than they were at the completion of 
the work.—CoTcHING v. BASSETT (1862), 32 Beav. 
101; 32L.J.Ch. 286; 9Jur. N.S. 590; 11 W.R. 
197; 55 le. RR. 40. 

Annotations :-—Refd. Russell v. Watts (1885), 1 0 App, Cas, 


590; McManus v. Cooke (1887), 35 Ch. D. 681; Hoare 


v. Lewisham Corpn. (1901), 85 L. Y. 281. 











1453. -|— WILLIAMS v. JERSEY (IARL), 
No. 1461, post. 
1454, --—- —-— Adjoining owner not in pos- 


session or occupation.]|—(1) Where on the site of 
old buildings the erection of new buildings of 
much greater height, materially obstructing the 
access of hight & air to adjoining property, has 
been completed before complaints made or bill 
filed, the ct. although it has jurisdiction to grant 
a mandatory injunction, will not do so in a case 
where the owner of such property has himself 


of his position as such lessee, made 
additions to the leased premises with- 
out the petnyiou of his lessor, but 
apparently with his knowledge & with- 
out any interference on his part, & 
subsequently, when the lessor sued 
to eject him for non-payment of rent, 
claimed compensation for such addi- 


tions :—Held : 


NAUNIHAL 
BHAGAT (1894), I. 
IND. 


the Jessor was entitled 
to recover possession from the lessee 
without paying him compensation.— 
BHAGAT 

- R.16 All, 328,.— 


h. Works by municipal authority 
—Ratepayers taking benefit.}—Semble : 


ESTOPPEL. 


treated the case as one for compensation by 

damages. But having that jurisdiction, it will 

direct an inquiry to assess damages, & will not 
leave pltf. to his remedy by action. 

(2) Although a month should elapse between 
the completion of the building & any objection 
thereto, the ct. will not consider that there was 
laches or acquiescence on the part of the owner 
of the adjoining property when he was not himself 
in possession or occupation of it.—GorT (VIS- 
COUNTESS) v. CLARK (1868), 18 1. T. 343; 16 
W. R. 569, L. JJ. 

Annotations :—As to (1) Refd. Roskell ». Whitworth (1871), 
19 W. R. 804; Shelfer v. City of London Electric Lighting 
Co., Moux’s Brewery Co. v. City of London LKlecctric 
Lighting Co., [1895] 1 Ch. 287. 

1455. Watercourse diverted.|—-A. diverted a 
watercourse which put BL. to great expense, & the 
diversion being a nuisance to B. he brought an 
action which was barred, it being proved that B. 
did see the work when it was carrying on & con- 
nived at without showing the least disagreement, 
but rather the contrary.—- ANON. (1709), 2 Eq. Cas. 
Abr. 522; 22 E.R. 441. 

Annotations :-—Consd. Williains v. Jorsey (1841), Cr. & Ph. 
91. Refd. McManus v. Cooke (1887), 35 Ch. D. 681. 
1456. Construction of railway—-To pass over 

land of party standing by./—The owner of land, 

upon which a railway co. empowered by Parlia- 
ment are about to enter, is not entitled to an 
interlocutory injunction to restrain them from so 
entering, if, by his silence & conduct, he has 
permitted the co. to carry on their works upon the 
supposition that they were entitled to enter on & 

take the land in question.--GREENHALGH 0. 

MANCHESTER & BIRMINGHAM Ky. Co. (1838), 3 

My. & Cr. 784; 9 Sim. 416; 1 Ry. & Oan. Cas. 

68; 8 L. J. Ch. 75; 3 Jur. 693; 40 E.R. 1128, 

| oe GF 

Annotations :—Consd. Lindscy v. G. N. ly. (1853), 10 Hare, 
664. Refd. Galbreath v. Armour (1815), 4 Bell, Sc. App. 


1457. Construction of railway junction—Under 
company’s superintendence.|—A railway co., after 
allowing a person to construct, at his own expense, 
& under their sanction & superintendence, a junc- 
tion for the conveyance of goods between his 
premises & their railway, & after allowing such 
junction to be used for two & a half years, will be 
held, in the absence of any formal written contract, 
bound by acquiescence, & not entitled, at their 
own option, to determine the user, which has been 
so long enjoyed.—LaIrD v. BIRKENHEAD Ry. Co. 
(1859), John. 500; 29 L. J. Ch. 2183; 1 L. 1. 159; 
6 Jur. N.S. 140; 8 W.R. 58; 70 E.R. 519. 
Annotations :—Apld._ Michaud v. Montreal City (1923), 92 

L. J. P. C. 161. Refd. Civil Service Musical lostrument 

Assocn, v. Whiteman (1899), 68 L. J. Ch. 484; Marriott 

wv. Reid (1900), 82 L. T. 369; Hoare v. Lewisham Corpn. 

(1901), 85 L. I. 281. Mentd. Bourke v. Aloxandra Hotel 

Co. (1877), 25 W. RK. 393. 


1458. Works interfering with private road.]- 
A railway co. made excavations upon their own 
fand, the purpose of which was the partial diversion 
of the stream of water of a navigable river, & the 
works so prosecuted necessarily occasioned the 
obstruction of a private road. 

Pitfs., who were the owners of a fulling-mill, 
which was supplied with water from the river, 
alleged that the proposed diversion of the stream 
was illegal under the powers of the act. Dltfs., 


where ratepayers of a municipality 
have lain by & taken the benefit of 
works constructed by the ‘Town 
Council, instead of interdicting such 
construction as they might have done, 
they are stopped from objecting to 
pays for such works.—THORNTON 
v. UGO (1886), 5 XK. D. C, 280.—S. AF. 


v. WAMESHAR 
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who had a right of way over the private road, 
also alleged that the co. were interfering with the 
road without the performance of the conditions 
imposed by the railway Act, as preliminary to 
interfering with the road :—Held: although the 
co. were working on their own land, pltfs. must be 
held to have had notice of the intended works of 
the co., & had by an acquiescence for eighteen 
months, during which the co. had expended a 
large sum of money on the works precluded them- 
selves for asking for the interposition of the ct. 
by injunction.—ILLINGWORTH v. MANCHESTER & 
L.eEps Hy. Co. (1840), 2 Ry. & Can. Cas. 187, 
L. C. 

1459. Expenditure of charitable subscriptions— 
Adverse title set up by subscribers.|—The necessary 
funds having been subscribed by certain parties, 
a piece of land was purchased & conveyed by deed 
to trustees for a charitable purpose. Under this 
deed the trustees entered into & continued in 
possession for several years; &, with the acquies- 
cence of all the subscribers, including some not 
parties to the deed, a considerable expenditure 
was made, & heavy liabilities were incurred : 
Held: even assuming the subscribers not parties 
to the deed had an equitable interest in the land 
in respect of the moneys subscribed by them, yet 
they would not be heard to assert a title to the 
land adverse to that of the trustecs.—A.-G. v. 
Munro (1845), 1 Holt, Eg. 103; 5 L. T. O. S. 
124; 9 J. P. 309; 9 Jur. 461; 71 E. R. 686 ; 
subsequent procecdings (1848), 2 De G. & Sm. 122, 





Pr ‘ 


Annatation :—Consd. A.-G. v. Hardy (1851), 1 Sim. N.S. 
338. 


1460. Mine opened.) — Where  pltfs.’ agent 
granted a licence to carry on for two years mining 
works on ground not opened, & watched the 
working until the adventure proved successful, 
& then pltfs. objected that, according to the 
custom of that district, the agent had no right to 
grant a licence for more than one year :—Held: 
pitfs. were precluded from then objecting by reason 
of their having stood by without interfering with 
defts.?. works.—HUARRISON v. AMES (1850), 15 
L. T. 0. S. 321, L. C. 

1461. Works likely to become a nuisance.|— 
A. filed a bill against B., praying a declaration 
that A. was entitled to use & practise the smelting 
of copper ores, at A.’s copper works & that A. 
might be quieted therein, & that B. might be 
restricted from proceeding in an action brought 
by him to recover damages against A., in respect 
of the injury done to the grass, herbage & lands 
belonging to him, & adjoining the copper works, 
by means of the deleterious matters arising from 
the smelting of copper ore. The bill alleged that 
B. had known of the existence of the copper works 
during several years past, & was acquainted with 
them whilst they were being erected, & encouraged 
A. in the erection thereof, & in the expenditure of 
large sums of money thereon. On demurrer, for 
want of equity :—Held: the demurrer was bad. 

Semble: A., having an equity, loses that equity 
as against B., by permitting B. to proceed & deal 
with property in ignorance of the equity of A., so 
standing by & permitting another interest to 
arise inconsistent with that equity.—WILLIAMS v. 
JERSEY (Earz) (1841), Cr. & Ph. 913; 10 lL. J. Ch, 
149; 5 Jur. 426; 41 MK. R. 424, LC. 

Annotations :-—Refd. Osborne v. Bradley, [1903] 2 Ch. 446. 
Mentd. Smith v. Kay (1859), 7 H. L. Cas. 750; Smith v. 
Hayes (1867), 15 W. BR. 871. 

1462. No action taken till nuisance arises.] 
~——If works likely to become a nuisance are erected, 
& subsequently carried on without any objection, 
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the owners of adjoining estates, who acquiesced so 
long as no perceptible injury was sustained, arc 
not precluded, when injury arises, from objecting 
to an extension of the works, or from pursuing 
their legal remedy to recover damages for injury 
sustained by such works; & when an action has 
been brought, & damages recovered, the ct. will 
not restrain the execution to obtain payment of 
the amount, or prevent pltf. in the action from 
taking other proceedings at law.—BANKART v. 
Houacuton (1860), 27 Beav. 425; 28 L. J. Ch. 
473; 32 L.T.0.S. 382; 23 J.P. 2060; 5 Jur. N.S. 
282; 7W. KR. 197; 54 EK. R. 1673; subsequent pro- 
ceedings, sub nom. HOUGHTON v. BANKART (1861), 
3 De G. FEF. & J. 16, L. ST. 

sea canes :—Refd. Davics v. Marshall (1861), 31 L. J.C. P. 


1463. Trade likely to become nuisance.|— 
Where a party had lain by & allowed expenditure 
to be incurred, & a trade, which might be a 
nuisance in point of law, to be established & carried 
in for a considerable period without asking for the 
interference of the ct. or bringing an action :— 
Held; he was precluded by acquiescence from 
obtaining relief in @quity, though the trade had 
been gradually increasing. —-SwWAINE v. GREAT 
NORTHERN Ry. Co. (1863), 3 New Rep. 109; 9 
L. fT. 571; 28 J. P. 20; 9 Jur. N.S. 11963 on 
appeal (1864), 4 De G. J. & Sm. 211, L. JJ. 
Annotations :—Mentd. Langinead rv. Maple (1865), 18 C. B. 

N. 8S. 255; Crump v. Lambert (1867), 17 L. T. 133; 

Dowling ov. Pontypool, Caorleon, & Newport Ry. (1874), 

L. R. 18 Eq. 714; Serrao 7. Noel (1885), 14 Q. B.D. 

549; Gosnell v. Aerated Bread Co, (1894), 10 TR. L. ht. 

661; A.-G. v. Preston Corpn. (1896), 13 T. L. lt. i. 

See, generally, NUISANCE. 

1464. On faith of extension of option to pur- 
chase.|—An option to purchase certain patents, 
exercisable within six months from the date of the 
contract, was granted by deft. to pltf.:—Held: 
as deft. had treated the time for such exercise as 
being extended to some later date & there had been 
an expenditure of time, work, & money by pltf. 
consequent thereon, deft. had by his conduct 
raised an equity against himself which prevented 
him from contending that the option had expired 
at the end of the six lunar months.—BRUNER v. 
Moore, [1904] 1 Ch. 305; 738 L. J. Ch. 3773 89 
L. T. 738; 52 W. R. 295; 20 T. L. R. 1253; 48 
Sol. Jo. 131. 

Annotations :—Refd. Hartley v. Hymans, [1920] 3 K. 3B. 
475. Mentd. Morrell v. Studd & Millington, (1913) 2 Ch. 
648; Erith Mnginecering Co. v. Sanford Riley Stokui Co. & 
Babcock & Wilcox (1920), 37 R. oP. C.° 217: > Phipps 
(Northampton & Towcester Breweries) v. Rogers (1924), 
93 L. J. K. B. 1009; Schiller v. Petersen, (1924) 1 Ch. 394. 
1465. Works executed by local authority.]— 

A local authority served a notice under Public 

Health Act, 1875 (c. 55), s. 150, on frontagers 

requiring them to execute certain works ‘‘ within 

one calendar month from the date of the service 
hereof’ without having exercised any discretion 
whatever in considering what was a reasonable 
time to allow for the execution of the works. 
The frontagers did not commence the works nor 
object to the validity of the notice, & after three 
months the local authority, without the consent 
of the frontagers, began the works & completed 
them within four months, & served on the 
frontagers the usual demand for payment. The 
frontagers thereupon presented a memorial to 
the Local Government Board under sect. 268 of 
the Act appealing against the apportionment on 
the ground that the notice requiring them to 
execute the works within one month was un- 
reasonable & bad, having regard to the fact that 
the local authority were unable to do the work 
themselves under four months. The Board held 
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Sect. 8.—By representation: Sub-sect. 3, H. (0), 
(c) & 

an inquiry & eventually intimated that they were 
prepared to make an order confirming the ap- 
portionment. Thereupon the frontagers with- 
drew their memorial with the approval of the 
Board. In an action by the local authority to 
recover payment from the frontagers of the 
expenses incurred in doing the works :—Held: 
(1) the frontagers, in standing by & doing nothing, 
had not waived their rights under sect. 150 of 
the Act, nor estopped themselves from objecting 
that the notice was bad; (2) the frontagers were 
not estopped by their proceedings before the Local 
Government Board under sect. 268 of the Act 
from raising the point as to the validity of the 
notice, inasmuch as, although the Board had 
intimated that they proposed to decide it against. 
them, no order had in fact been made & the appeal 
had been withdrawn with the sanction of the 
Board.— BRISTOL CoRPN. v. SINNOTT, [1918] 1 Ch. 
62; J17 LT. 644; 82 J.P. 9; 62 Sol. Jo. 53; 
16 I. G. R. 871, CO. A. 


Annotation: -As fo (1) & (2) Refds Macclesfield Corpn. rv. 
Macclestield Grammar Schvyol, [1921] 2 Ch. 189, 


(c) While Property or Goods of Party Standing by 
Dealt with. 

1466. General rule.|—(1) A., the owner of cer- 
tain chattels, pledged them to B., who was a 
broker, to secure advances made on his behalf by 
B.; & B. afterwards, in his own name, & unknown 
to A., re-pledged the same chattels to C., to secure 
advances made by C. to B., but of which, unknown 
to U., A. was to have the benefit. C. having 
subsequently applied in vain to B. for payment of 
his advances, threatened to realise his security by 
a sale, which, however, he was from time to time 
induced to postpone, by the solicitations of B., & 
his assurances of speedy payment; & this was 
communicated by B. to A., his principal. In a 
suit by A. against B. & (., praying to redeetn the 
property in pledge on payment of any balance 
found duc on the account between himself & B. : 
Held: A, had no equity to restrain C. from pro- 
ceeding to an immediate sale. 

(2) A party claiming a title in himself, but privy 
to the fact of another dealing with the property 
as his own, will not be in equity permitted to 
assert his own title against a title created by that 
other, although he derives no benefit from the 
transaction.—NICHOLSON v. HOOPER (1838), 4 
My. & Cr. 179; 41 E.R. 70, L. GC. 

1467. Father’s property settled by son.|—F ather, 
supposing his son tenant in fee, stands by & lets 
his son make a settlement, which he had not 
power of doing according to his real title; yet 
shall make good the settlement. 





ESTOPPEL. 


Had it been known it [the fee] was in the father, 
it would have been insisted on that he should have 
joined (Lorp Kina, C.).—TEASDALE v. TEASDALE 
(1726), Cas. temp. King, 59; 25 E. R. 222. 
Annclanon :—Consd. Olliver v. King (1856), 8 De G.M.& G. 


1468. Exercise of acts of ownership by tenant.] 
—When the landlord suffers his tenant to exercise 
acts of ownership, & makes no objection to it, it is 
evidence to be left to the jury, whether he did not 
mean to be bound by those acts of his tenant.— 
Dok d. WINCKLEY v. PYE (1795), 1 Esp. 363. 
Annotation :-—Mentd. Carne v. Nicoll (1835), 1 Scott, 466. 

1469. Goods seized in execution.|—PICKARD uv. 
SEARS, No. 1032, ante. 

1470. Goods subject to  hire-purchase 
agreement.|---Under a hire-purchase agreement 
pitfs. let to the tenant of premises certain fur- 
niture, the value of which was about half of that 
of all the gouds upon the premises. Deft., who 
was the lessor of the premises, having recovered 
judgment against the tenant for arrears of rent, 
obtained a fi. fa. thereon, under which the sheriff 
seized all the goods on the premises & some days 
later, on Apr. 27, 1921, sold them by public 
auction. The sale realised £105 8s. 8d., &, after 
deduction of the sheriff’s charges & other sums, 
about one-half of that amount, or £52 10s. 6d., was 
received by deft. in respect of the judgment debt. 
Plitfs. were informed of the seizure of the goods 
some days before the sale, but they gave no notice 
to any one that the goods hired belonged to them, 
& they made no inquiries until May, 1922, when 
they for the first. time learned of the execution & 
sale. In an action by pltfs. against deft. to re- 
cover the sum last above mentioned as money had 
& received by deft. to the use of pltfs. :—Held: 
in the circumstances pltfs. were not estopped from 
maintaining the action by reason of their not 
having informed the sheriff as agent of the deft. 
or at all, that the goods hired belonged to them & 
should not) be sold.—JONES BROTHERS (HOLLO- 
WAY), Lrp. v WoobpHouse, [1928] 2 K. B. 117; 
92 L. J. K. B. 688; 129 L. T. 317; 67 Sol. Jo. 
518, D.C. 

Hire purchase agreements, see, generally, BALL- 
MENT, Vol. III., pp. 92 et seq. 

1471. Goods pledged.}/—NicHOoLSON v. HOOPER, 
No. 1466, ante. 

1472. Goods sold.| Where pltf., who was owner 
of the goodwill & fixtures of a public-house, 
allowed A. to represent himse]f as such to the 
landlords, & the latter thereupon let the public- 
house to A., & A. sold the lease & fixtures to deft., 
who was informed by the landlords that A. was 
their tenant :—Held: pltf. had estopped himself 
from recovering the fixtures from deft., who hal 
purchased bond fide.—GREGG v. WELLS (1839), 10 





for more than 40 feet. ‘Phe town being 


PART VI. SECT. 3, SUB-SECT. 3, 
H. (c). 


k. Exercise of rights of ownership 
by possessor. )---When @ person to whom 
possession of goods is given is per- 
initted by the person to whom t cy 
truly belong to assume the appearance 
& cxercisc the acts of an uncontrolled 
& absolute owner, u bond fide surchaser 
from such possessor is entitled to retain 
theim against the claim of the true 


l. Tax 


snow 1 


bale of land—Presence of 
““" % SHIBLEY (1885), 


m. Mere presence at sale—W’ 
acquiescence.}—Where the : 7) Bas pie 
lands was prerent, but tuok no part 
in a deed subsequently executed by 
the representative of his vendor 


granting the same lunds to a third 
erson, the mere fact of his having 
ecn present raises no presumption of 
acquiescence or ratification thereof.— 
POWELL t. WATTERS (1897), 288. C. RR. 
133.—CAN. 


n. Goods taken.J—PIitf. agreed to 
sell 40 feet of curbing stone to P., 
who had contract to place stones in 
the town of W. Prior to this agree- 
ment, the town, with pltf.’s knowledge, 
but without any authority or per- 
mission on his part, except such as can 
be implicd from the fact that he saw 
the town’s servants taking the stone 
& made no protest or objection, had 
taken away & made use of 174 feet of 
pitts curbing stone. Plitf. sent a 
ill of all the stone to P., & at his 
request the town held back all P.’s 
payment 80 as to force a settlement of 
the bill, but P. refused to pay pitt. 


threatened with suit by L’., paid him, 
& pitf. then sued the town in trover 
for conversion of 174 feet of stone :-~- 
Meld: pltf.’s canduct did not estop 
him from recovering agalust the 
town.—FISHER vt. WooDsTock (1909), 
39 N. BH. 1.192; 7. L. 1. 170.—CAN. 

o. Invalid sale for arrears of 
taces.)—Default in payinent of taxes 
iNegally imposed, & inaction & silence 
with knowledgs that the lands on which 
such taxes have been imposed have 
been sold for alleged arrears of taxes, 
does not disentitle the owner from 
availing himself of the statutory pro- 
cedure provided for the contestation 
of sales for arroars of taxes.—ANDER- 
SON v. SOUTH VANCOUVER MUNICI- 
PALITY (1911), 16 B. GC. Lt. 401; 49 
B.C. RR. 425.—-CAN. 


p. Land gold by mistake.)—M., & 


Part VI.---EstoppEL IN PAIs. 


Ad. & i. 90; 2 Ver. & Dav. 296; 5 L. J. Q. B. 

193; 3 Jur. 555; 113 E.R. 35. 

Annotations :—Consd. Cooper v. Willomat (1845), 1 CG. B. 
672; Jorden v. Money (1854), 5 H. L. Cas. 185. Refd. 
Freeman v. Cooke (1848), 6 Dow. & L. 187; Machu v. 
L. & 8S. W. Ry. (1848), 2 Exch. 415; Doe v. Challis (1851), 
15 Jur. 900; Dunston », Paterson (1857), 2 C. B. N.S 


495 ; Simpson v. Accidental Death Insee. (1857), “y 
nae N. 8. 257; Cornish v. Abington (1859), 28 L. J. Wx. 


Harding v. Hall (1866), 14 lL. T. 410: Polak e. 
Kverett (1876), 45 L. J. Q. 1. 369. 


1473. Water abstracted for illegal purpose.| 
(1) In 1794 an Act of Parliament was passed 
empowering a co. to make & maintain a canal, & 
the Act provided, that it should be lawful for the 
owners of lands within the distance of twenty 
vards from the canal to take water from the canal 
for the sole purpose of condensing the steam used 
in working any engine, but for no other purpose. 
Defts. were the owners of two mills, one of which 
was begun in 1829, & during the erection of it) an 
application was made by the then owner to the 
co. to be allowed to lay down pipes from the canal 
to his engine-house, to convey water for steam & 
injection. No condition was made by the co. 
that the use of the water should be confined to 
condensing purposes; & the owner, with the 
knowledge of the company, & under the super- 
intendence of their engineer, laid down pipes for 
both the above purposes. After the lapse of 
several years, an action was brought by the co. 
against the owners of the mill for getting water 
for other than condensing purposes; & they 
obtained a verdict, with damages, & then filed a 
bill for a perpetual injunction :—Held: the co. 
were precluded by acquiescence from disputing 
the right of the owners of the mill to obtain water 
for both the above purposes ; but an injunction 
was granted to restrain defts. from using the water 
to make sow or size, & for cleaning the boilers. 

(2) The other mill was built in 1841, & the notice 
then given to the co. was for liberty to lay a pipe 
for injecting water only, & was made after the 
millowner had received notice that the co. would 
insist on adhering to their Act of Parliament :— 
Held: there was no acquiescence on the part of 
the co. as to this mill; & an injunction, restraining 
defts. from using the canal water for any other 
purpose than that of condensing steam, was 
granted.—-RoOcHDALE CANAL Co. 7. KING (1853), 
16 Beav. 680; 22 7. J. Ch. 604; 22 L. T. OLS. 
733 17 Jur. 1001; 1 W. RR. 2783 51 E.R. 924, 
«lrnotations :—.18 to (1) Retd. Beaufort. «. Patrick (1853), 17 

Beav. 60. Generally, Mentd. McManus v. Cooke (1887), 35 

Ch. D. 681. 

1474. Father’s property mortgaged by son.]:-— 
A mtge. effected by the son upon the property, the 
father, though in possession, allowing the son to 
act as if absolute owner, upheld.—IJ[uaiEs +. 
SEANOR (1870), 18 W. Rt. 1122, L. ©. 


Judgment creditor, having attached 
certain land of his judgment debtor, 
entered, by mistake, one purcel thereof 
in the Laelia of sale as two 
parcels having different numbers_ in 
the list of property to bo sold. This 
pared was put up for sale & purchased 
vy the decree-holder himself, & was 
subsequently put up for sale & pur- 
chaser by T.) In a suit brought by 
I. against M. to restrain M. from 
entering on the land :—-dHeld : M. was 





S$ Mad. 149.—IND. 


r. Acquiscence 
terongful use of 


mill ; 


did adopt it, & by his industry secured 
a wide popularity for it in the Indian (d). 
market. :--//eld : pltfs. were estopped 
from denying deft.’s right to use tho 
trade mark in the Indian market.— 
LAVERGNE t Hooper (1881), I. L. BR. 


by landlord in 
mill. }-—A 
having let a mill described us a paper 
& it having been made use of, 
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1475. Bill of sale given over goods.|—A., who 
was living in the same house with B., was the 
owner of certain goods therein, which goods she, 
A., for a fraudulent purpose, permitted B. to 
raise & receive money upon by way of bill of sale 
in his own name to C., who believed the goods 
to be the goods of B. The said goods being after- 
wards seized upon a fi. fa. against A. :—Held: the 
sale to U. of the goods was valid, B. being in effect 
the agent of A. in the transaction.--LOW vv. 
MaAcaiLu (1864), 4 New Rep. 145; 10 L. T. 499 ; 
12 W. Rh. 826. 

1476. -—-—.]—-WESTEN v. No. 
1199, ante. 

1477. Land used for street widening.]|—-Whcre 
the owner of a strip of land offered to present it to 
a city council for the purpose of widening a street 
in the city, & himself presided as mayor at a 
meeting of the council at. which a resolution was 
passed accepting the gift, & the city, while he was 
still mayor, took possession of the land, & spent 
money in paving it & fitting it for public use, 
without any objection on his part :—Held: he 
was estopped from alleging that the gift was made 
subject to a condition which had not been fulfilled, 
or that it was ineffective because it was not carried 
out by a notarial act.—MICHAUD v. MONTREAT. 
Ciry (19238), 92 T. J. BP. C. 1613 129 1. T. 417, 
Pat: 

Compare Sub-sect.. 3, G. (e), aufe. 


FAIRBRIDGE, 


(d) While Property in which Partly Standing by 
Interested Dealt with. 


1478. General rule.|—Where a person knowing 
his own title, & not giving notice of it to a pur- 
chaser, shall never set it up against the purchaser. 
—SAVAGE v. FosTER (1723), 9 Mod. Rep. 35 ; 
88 BK. RK. 299. 

Annotations :-—-Refd. McAlister +. Lochester (Bp.)  & 
Ecclesiastical Comrs. for England (1879), #2 L. T. 22; 
Bell v. Marsh, [1903] 1 Ch. 528. Mentd. Cory rv. Gertcken 
(1816), 2 Madd, 40; Wilkinson r. Charlesworth (1836), 
5 L. J. Ch. 172; Stikeman v. Dawson (18147), 1 Do G. 
& Sm. 90; Vaughan rv. Vanderstegen (1854), 2 Drew. 
363; Barrow v. Burrow (1858), 4K. & J.409 5 Willoughby 
vr. Middleton (1862), 2 John. & H. 344; Nicholl v. Jones 
(1866), L. R. 3 Eq. 696; Sharpe vr. Foy (1868), 4 Ch. App. 
35: dée Lush’s Trusts (1869). 4 Ch. App. 591; Cornwall 
e. Hawkins (1872), 26 L. T. 607, 

1479. —--—.]—Where a man, having an interest 
in property, stands by & sees another man dealing 
with that as owner, with another person who 1s 
ignorant of the want of title in the person with 
whom he is dealing, equity will bind the man 
who stands by (LoRD Sr. LEONARDS, C.).— 
MANGLES v. Dixon (1852), 3 He. 1. Cas. 702 ; 
19 L. T. OWS. 260; 10 EB. R. 278, H. L. 

-innotations :—Refd. Nolt v. White (1862), 3 De G. J. & Sm. 
360. Mentd. Watson 7. Mid Wales Ry. (1867), L. R. 2 

C. P. 593; Higgs ». Assam Toa Co. (1869), L. Rh. 4 Exch, 
387; Rodger v. Comptoir d’Escompte de Paris (1869), 


PART VI. SECT. 3, SUE-SECT. 3.— 
H. 


s. General rulec— Whether applic- 
able to infants.)—Deft. advanced to 
plif. who, to his knowledge, was an 
infant under the age of 21 years, a 
sum of money to be employed in the 
purchase of a horse, taking as security 
for the loan a bill of sale, which was 
properly executed & filed in the office 
of the Registrar of Deeds. Deft., 
hearing that pitf. was about to sell the 


landlord 


estopped by his conduct from setting 
up his title ays purchaser against 'T.— 

LINNAPPA  CHETTT ov. MURUGAPPA 
moon (1883), I. L. R. 7 Mad. 107,-- 


q. Trade mark—Vermission by owner 
fo another to adopt.J—Where pitts. 
by their conduct led deft. to believe 
that they claimed no right to a certain 
trade mark, & that it was open to 
deft. to adopt it as his own, & deft. 


with his knowledge, for six years 4s 
an ofl mill; & thereafter the tenant 
having assigned tho lease to another 
party, who employed it as a flour mill : 
—Held : the landlord was barred from 
insisting that it should not be used as 
a flour mill, but should bo reconverted 
into a paper mill—Youns, Ross, 
RICHARDSON & Co. v. Ramsay (1825), 
1 Wils. & 8S. 560; 2S. KR. (Ct. of Sess.) 
793.—SCOT. 


horse, took possession under the bill 
of sale & sold to a third party :—Held : 
the fact that pltf. stood by & allowed 
the horse to be sold, without objeca- 
tion, did not assist deft., as an infant 
could no more estop himself by con- 
duct of this sort than he covnld con- 
tract.—MEYERS v. BLACKBURN (1905), 
38 N.S. ht. 50.—CAN, 


t. Property subject to mortgage sold.) 
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Sect. 3.--By representation: Sub-sect. 3, H. (d) & 


L. Ro 2. C. 893: Leask +. Seott (1877), 2 Q. B.D. 
376: Watts «. Driscoll, [1901] 1 Ch. 294; Stoddart rv. 
Union ‘Trust (1911), 81 1. Jd. K. B. 140, 

1480. Property subject to lien sold.|—-A party 
who, having a lien or claim on property, sup- 
presses it, & permits another person to purchase 
the property, upon the supposition that no such 
licen or claim exists, cannot afterwards be allowed 
to set up such lien or claim against such pur- 
chaser.—BROWN v. THORPE (1841), 11 L. J. Ch. 
q3: 

1481. Interest dealt with— Party standing by 
not party to deed.|—-Where a person who is not a 
party to a deed stands by while his interest under 
the deed is being dealt with, he wifl not be allowed 
afterwards to set up his interest against a person 
claiming under the deed.—BENNETr v. GOUDE 
(1853), 21 L. T. O. S. 237. 

1482. Property subject to charge _ further 
charged-—Loss of priority..—-Where a party 
having a charge upon an estate, encourages or 
even permits another to advance money upon the 
security of the estate without giving notice of 
the charge, the party who has thus been en- 
couraged or permitted to make the advance is 
entitled to priority over the party who has thus 
encouraged or permitted the advance to be made. 
The fact of the party having the charge standing 
by & permitting the further advance to be made, 
without giving notice of the charge, is alone 
sufficient to support this equity on the part of 
the subsequent incumbrancer. The equity is 
still more strong where the party having the 
charge has participated in the transaction of the 
subsequent loan, or has made representations 
leading the other party to believe in the non- 
existence of the prior charge (TURNER, J.).— 
STRONGE tv. HAWKES (1853), 4 De G. M. & G. 
186; 43 I. R. 478, L. JJ. 

Annotation 7—Refd. Williams r. Pinckney (1897), 67 L. J. Ch. 


0 





Priorities generally, see Equiry, Vol. X-X., pp. 
296 et seq.; MORTGAGE. 

1483. Sale of premises by landlord—Agreement 
to give possession before termination of tenancy.|— 


—Pitf. sued to realise his security 
under a mtge. executed to him by deft. 
No 1, by sale of the mortgaged 


Claim 


for ROU. 


unconnected with the 
& on Feb. 20, 1874, obtained a decree 
In execution of this money 


ESTOPPEL. 


Under a three years’ agreement in writing deft. 
B. became tenant of certain premises belonging 
to pitf. F.. & after the expiration of his tenancy 
in Mar. 1898, B. remained on in possession as 
tenant from year to year. In Dec. 1898, 3B. 
asked I. to release him from his tenancy, & it 
was verbally agreed that B. should go out on 
June 24 following. I. placed a notice board on 
the premises that the same were ‘“ to be Iet,’” & 
subsequently sold the premises to a third party, 
who bought with possession at Midsummer, 
1899. On June 24, 1899, deft. refused to give 
up possession. In an action of ejectment brought 
by F. against B.:—AHeld: deft., by his conduct in 
standing by & permitting pltf. to contract an 
obligation with the purchaser, was estopped from 
denying that his tenancy was other than that 
upon the footing of which he allowed his landlord 
to sell the property to the purchaser.—-FENNER v. 
BLAKE, [1900] 1 Q. B. 426; 69 L. J. Q. B. 257 ; 
$2 J. T. 149; 48 W. R. 392, D.C. 

1484. Property subject to mortgage settled.| — 
Where a mtgee. was present whilst a mtgor. was 
in treaty for his son’s marriage, & fraudulently 
concealed his mtge. :—-Held: the son, the wife, 
& the issue, should hold the lands against the 
mtgee. & his heirs.—BERRISFORD v. MULWARD 
(1740), 2 Atk. 49; 26 BE. R. 427. 

Annotations ;—Mentd. Beckett v. Cordley (1784), 7 Bro. C. CG. 

353; Jameson vt. Stein (1855), 25 L. J. Ch. 4. 


(ec) Other Cases. 


1485. Sufficiency of tender not objected to.|— 
In an action for the non-delivery of railway 
shares purchased for pltf..s account by a broker 
from deft.’s broker :—/f/leld: deft., having notice 
of the tender to his broker, & not. objecting to its 
sufficiency, was estopped from afterwards dis- 
puting it. 

Semble: deft.’s admission that he had not the 
shares to deliver, would not dispense with a tender 
of the price & offer on the part of pltf. to receive 
the shares.— JACKSON v. JACOB (1837), 3 Bing 
N. C. 869; 3 Hodg. 219; 5 Scott, 79; 6 LL. J 
C. P. 315; 1 Jur. 262; 182 FE. R. 645. 

1486. Non-reply to claim for interest.|-—A_ rail- 
way co. gave the usual notice to a tenant for life 


sold-——Failure to enforce demand.}— 
Mere silence, during the dealing with 
an estate against which u claim exists, 


mitge., 


premises which were in the possession decree, the mortgaged property was docs not bur the clatmant. A person 
of defts. Nos. 2&3. It appeared that attached & sold by the ect. at pltf..s claiming to be cxonerated by an 
pltf. had previonsly attached & bronght instance, deft. becoming the pur- — estate, was referred to by a purchaser 
to sue the mortgaged premises in chaser for R86 on Sept. 17, 1874. but did not mention his claim, omitted 
excculion of a decree against deft. An unregistered certificate of the ct.’s to make it in a suit in which he might 
No. 1, & that the other defts. had sale, bearing date Oct. 29, 1874, was have done so, ineffectually attempted 
purchased aft the et. sale without issued to deft. In 1874 pltf. brought to enforce it in another suit, & had 


notice of pltf.’s mtge., which was not 
referred to in the attachment lists or 
Bale certificates :—HMeld:  pltf. was 
estopped from setting up his present. 
claim.—JAGANATHA tv. GANUI REDDE 
(1892), 1. L. 8.15 Mad. 303.—- IND. 


a. —- ~.] -Where mortgaged pro- 
perty is sold in execution of a 
decree in a suit brought upon the 
intge., the interest. of the migee., at 
Whose instance the sale is made, is 
held to pass tu the purchaser, & the 
Mtree. is Jestopped = from disputing 
that such is the effect. of the sale,— 
KEVRAS JUBRUP tT. LINGAYA (1873) 
I. L. It. 5 Bom. 2.—IND. 


b. ——.]—PItf, 


Claimed under a 
mtge., dated Nov, 27, 1871, for 450, 
which was neither registered nor 


accoinpanied with possession. Doft. 
Tw UNALG Gnu & intec., dated mar. 17 

_ 3, for 12150, which’ was both regis: 
tered & accompanied with possession. 
Dett. had Pee: CXpress Or con- 
= ee ate or pitf.’s previous mtge. In 
1873 pltf. sued the mtgor. for a inoney 


a snit on his mtge., to which suit deft. 
Was not a party, & obtained a decree 
the date of which did not appear in 
evidence, for possession of the mort- 
gaged property against the mtgor. 
In endeavouring to enforce that decree, 
pltf. was obstructed by deft. on Jan 15, 
1875 :—Held: as deft. had no notice 
of pitt.’ Intge. when pltf. caused the 
ct.’s sale to bo made under his money 
decree, or that the sale was made 
subject to pltf.’s mtge., it was incuim- 
bent on pltf. as such money judgment 
creditor, to inform deft., when bidding 
for the right, title, & interest of the 
judgment debtor in the mortgaged 
property, that the Judgment creditor, 
pitf., held a mtge. on the same property, 
& intended to enforce it, cupeoinlie 
as tho mtge. was neither registered nor 
accompanied with possession; & plitf., 
having omitted so to inform deft., 
was cstopped from enforcing his own 
mtge. against deft.—TUKARAM BIN 
ATMARAM ¥. RAMCHANDRA BUDHARAM 
(1876), I. L. It. 1 Bom. 314.---IND. 


e. Party with claim against land 


acted as if liable to the demand from 
which he sought exoneration -—Jleld : 
barred.—Boyp v. KELTON (1844), 8 
i. Ky. R. 113. —1R. 


PART VI. SECT. 3, SUB-SECT. 3.— 
H. (e). 

d. Acquiescence of tenant—Whether 
binding on landlord,}—Two mill stones 
were seised & sold for taxes, tho 
tonant of the mill, who was assessed 
as ucenpant, being present at the sale 
& making no objection. In replevin 
by the owner of the mill against the 
purchaser :—Held: the tenant’s acqul- 
escence was immateriol; for his pos- 
session, When proved to be merely as 
occupant, was no proof of property, 
& pitt. thorofore was not prevente 
from disputing the sale, which was 
clearly illogal, the stones being part 
of the mill.—GRIMSHAWE ¥. BURNHAM 
(1865), 25 U. C, It. 147.— CAN. 

e. Guarantee — Forgery.)—In an 
action on a guarantee to secure ae 
ment for goods furnished by pitfs. to 


Part VI.--ESToPpPEL IN Pais. 


of settled estates that they required a portion of 
the estates for their line, & afterwards made an 
offer for the fee simple. The solr. of the tenant 
for life accepted the offer, stipulating that interest 
at £5 per cent. should be paid from the time of 
the co. taking possession, & proposing that, as 
the title was well known, the co. should be 
satisfied without the production of the deeds. 
To this the co. objected, & proposed to pay the 
money into a banker’s in the names of the re- 
spective solrs. pending the investigation of the 
title. The tenant for life’s solr. thereupon 
suggested that, as the money must be paid into 
ct., it had better be so at once. The co. thereupon 
paid the money into ct. to the account of the 
Railway Act only, & communicated to the tenant 
for life’s solr. that they had paid the money into 
ct. under Lands Clauses Consolidation Act, 1845 
(c. 18), s. 69. The solr. for the tenant for life 
thereupon reminded them that interest at £5 per 
cent. would continue to be payable till the pur- 
chase was completed. To this the co.’s solr. 
returned no answer, &, although several other 
communications passed between the solrs. re- 
specting the purchase, the co.’s solr. did not, till 
w year afterwards, express any objection to the 
payment of interest. The money remained un- 
invested during the whole of that period :—Held : 
the co. had acquiesced in the vendor’s view of the 
case, & were bound to pay interest up to the 
investment.—__fle Royston & HITCHIN RATLWAY 
COMPANY'S ACT, 1846, Bix p. HARDWICKE (SARL) 
(1852), 1 De G. M. & G. 297; 7 Ry. & Can. Cas. 
919; 18 L. T. OWS. 281; 42 BE. R. 567, L. JS. 
Annotations + --Mentd. Lewis v. South Wales Ry. (1853), 
10 Hure, 113; de L. 3. & S.C. Ry., A.-G. v. Huberdashers 
Co. (1844), 18 Beav. 608; He Marylebone Improvement 
Act, 1868, Exp. Topple (1871), 19 W. li. 1058. 
1487. Execution of process not countermanded. | 
Where it was the practice of an inferior ct. for 
the officer of the ct. on a verdict for either party, 
to issue cxecution in case of non-payment & levy 
the amount :—Hleld: the fact of pltf.’s bringing 
his plaint, & not countermanding the execution 
was evidence of his having impliedly authorised 
the execution.—CooMER v. LATHAM (L847), 16 
M. & W. 713; 16 L. J. Kx. 175. 


W., alleged to have been made by Hotel Co., that 


he would 
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1488. Recognition by trustees of title of cestui 
que trust.|—-When trustees have for a series of 
years recognised the title of their cestuis que 
trust, they cannot turn round upon them & say 
they will do so no longer.—NEWSOME v. FLOWERS 
(1861), 30 Beav. 461; 31 L. J. Ch. 29; 5 L. T. 
570; 26 J.P. 100; 7 Jur. N.S. 1268; 10 W. R. 
26; 54 E. R. 968. 

1489. Examination of debtor to bankrupt— 
Right of set-off not disclosed.|—A person ex- 
amined adversely on a summons in bkpcy. by 
creditors & assignees is under no obligation except 
that of fully & sufficiently answering questions 
put to him. Where, therefore, a person on such 
an examination did not mention a right of set- 
off which he had against a sum claimed to be 
due from him to the estate, & subsequently the 
unrealised credits were sold :—Held: he was 
not precluded by the omission from insisting on 
the right of sct-off as against the purchaser.— 
Noir v. Wuire (1862), 3 De G. J. & Sm. 360; 
1 New Rep. 171; 71. T. 586; 9 Jur. N.S. 343 ; 
46 E.R. 674, L. C. 

1490. While success of project doubtful.|—-The 
rule that a ct. of equity will not assist persons 
who stand aloof from a joint undertaking in a 
time of adversity, & then claim a share in it, 
when it has been rendered prosperous by the 
exertions of others, does not apply when the 
others have set apart a sum to answer the share 
of the person so standing aloof. Semble: it 
would ordinarily apply to a case in which the 
members of a co. appropriated shares whose 
owners stood aloof.—Re SHADWELI WATERWORKS 
Co., Ha p. DIBBENS (1869), 18 W. R. 160. 

1491. Business sold & premises let to purchaser. -— 
Business carried on in vendors’ name.|—MILEsS »v. 
FurBER, No. 1411, ante. 

1492. Machine not objected to as infringement 
of patent.|-—In an action by P., patentee of a 
stoking machine, for infringement against persons 
who had purchased stoking machines made by 
B., it was proved that before the purchase P. 
knowing that they were going to set up stoking 
machines went to them & asked them to try 
his machine, saying that they would find it a 


to 1., who had actual notice of pltf.’s 


expend ¢ : ; 
interest in the furniture. Evidence 


deft. & G., but afterwards proved to 
he uw forgery, it appeared that pltfs. 
had had no communication whatever 
with deft. during the currency of the 
account sued for; but that W. aftor- 
Wards becoming insolvent, I. was sent 
to where W. lived, to reprosent certain 
creditors, ainongst whom were pltfs., 
& at a meeting at which deft. was 
prosent, F. asked W. what claims were 
kuarantoed, & by whoin, to which W. 
answered that pltfs.’ note, with certain 
others, was indorsed by deft. & G., 
& although deft. heard this, he said 
nothing. F., however, did not then 
uppear to have been aware of the 
guurantec. After this W. absconded, 
& some time afterwards deft. & G. 
went to pltfs.’ office & tried to muke 
ih settlement, for @ less umount, of 
W.'s liability. This pltfs. refused to 
do, alleging that they were fully 
secured, & produced the guarantce. 
G. at once said that he did not believe 
it to be his signature; but deft. said 
nothing :—Held ; deft. was not 
estopped by his conduct from denying 
his liability —TURNER ov. WILSON 
(1873), 23 C. P. 87.—CAN, 


{. Assets of partnerahip — Disposal 
of by one partner.J—In 1867 deft. 8. 
entored into an agreement with pltg. 
for an advanco of money to enable 
him to perform a stipulation in a luase 
Iuuduy to him a short time before for 
the period of seven years by the Rh. 


$10,000 in providing furniture, ete., 
for tho hotel. Pitf. agreed to advance 
the money necessary to open the hotel, 
not exceeding $10,000, & S. to pay 
interest on one-half the anount till 
repaid to pltf., & cach party to share 
equally in all profits, articles of 
furniture, supplies, ete., put im the 
house, & pltf{, to have a chattel itge. 
on everything belonging to both 
parties, until the half of all the money 
advanced should be repaid to pltf. 
After the expirution of the term there 
were neyotiations between pitf. & 8. 
for a settlement, in the course of which 
the latter rendered statements to 
pltf. in which he assigned a valuc to 
the furniture & treated it as an asset 
belonging to them jointly. After these 
negotiations S$. continued to carry 
on the business of the hotel without 
any dissent by pltf., under a new lease 
which had been granted to him by the 
hotel co. before the expiration of the 
original term. In 1875, 5. becoming 
embarrassed, & new arrangement was 
concluded between him & the co., by 
which he surrendered the old lease & 
obtained a new one for the term of 
ten years; & in consideration of an 
advance of moncy & arrears of rent, 
he executed a bill of sale to the co. of 
the furniture. ‘The lease contained a 
stipulation that on certain conditions 
boing performed the furniture should 
at the end of the term belong to 8. 
Subsequently S. assigned tho loase 


wus given to prove that the co. had 
notice of the relation existing between 
S. & pltf. in reference to this furniture. 
There was no evidence to show that 
pitfi, knew of this transaction until 
after it was consummated, when he 
promptly repudiated it :-—Held : there 
being a partuership between pltf. & 3S., 
& they being joint owners of the 
furniture, S. had no power to sell & 
convey pitf’s interest therein; & 
pitf. was not estopped by simply 
remaining passive fron asserting his 
right to the furniture, & he was entitled 
to a lien for oy balance that might be 
duce to him on the accounts being taken. 

COROSSMAN t. (1879), 3 
A. WR. 583.—CAN. 


SHEARS 


g. Partner present when mortgage 
given.J—A mtgec. having commenced 
poe under a mtge., S. pro- 
essed to have a claim to some of the 
property as an alleged partner of the 
utgor. It appeared, however, that 
Ss. was present when the mtgo. was 
given, & knew all about the trans- 
action: that the moncy which tho 
mtge. was given 10 secure was partly 
for the purposes of a printing office 
in which he claimed to be interested 
as such partner; & that he had, at the 
time of tho transaction, made no 
objection & asserted no claim :—Held ; 
he was estopped from setting up any 
right or title as against the mtgces., 
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Sect. 83.—-By represcniation: Sub-scct. 3, I. (¢) & 
I. (a). & tt.) 

better machine than B.’s, without giving any 
intimation that he considered B.’s machine to 
be an infringement of his patent, though he 

admitted that he did at that time consider it to 

be so, & intended to take legal proceedings when 

he was in funds :—Held: as the purchasers did 

not depose that when they bought B.’s machines 

they were ignorant of P.’s patent, nor was there 
any reason to believe that they were ignorant of it, 
or that P. supposed them to be so, P. had not, on 
the ground of acquiescence or estoppel lost his 
right to sue them for an infringement in using 

13.’s machines, it not being the duty of a patentce 

to warn persons that what they are doing is an 

infringement, & P.’s conduct not amounting to a 

representation that it was not an infringement. 

In order to make out acquiescence it is necessary 
to establish that pltf. stood by & knowingly 
allowed defts. to proceed & to expend money in 
ignorance of the fact that he had rights & meant 
to assert such rights (BOWEN, J.).—PROCTOR v. 
BENNIS (1887), 36 Ch. D. 740; 57 L. J. Ch. 11; 
57 L. T. 662; 36 W. BR. 456; 3 T. L. R. 820; 
4h. P. C. 338, CL A. 

Annotations :—Mentd. Gosnell v. Bishop (1888), 4 T. lL. 7. 
3973; Proctor vr. Bayley (1889), 61 L. VT. 752; Ticket 
Punch & Register Co. v., Colley’s Patents (1895), 11 
YY, L. hi. 262; Incandescent Gas Light Co. vt. De Mare 
Incandescent Gas Light System (1896), 13 RR. Cc. 
6593 Perry vt. Soc. deus Luneticrs (1896), 138 RP. CG. 
664; Akt. Separator 7. Dairy Outfit Co. (1898), 15 
hk. P. C. 327; Consoliduted Car Heating Co. 1. Came, 
{1903} A. C. 509; British United Shoe Machinery Co. v. 
Thompson (1905), 22 R. P. C. 177; Roth v. Cracknell 


(1921), 88 R. bP. Cc. 120. 

1493. Nuisance not objected to—By local 
authority.}—-Sr. Mary, ISLINcroN VEsTRY 1. 
HORNSEY URBAN COUNCIL, No. 1061, ante. 

1494. Former authority acted on without ob- 
jection.|—-It was admitted that in the early part 
of the transactions pltfs. had the authority of deft., 
& although deft. was aware from the accounts 
rendered of what was being done he took no steps 
to revoke the authority (LAURANCE, J.).—CAMP- 
BELL & Co. 7. Brass (1891), 7 T. L. R. 612. 

Bankrupt continuing to trade—With knowledge 
of creditors.|-- See BANKRUPTCY, Vol. V., pp. 733 
et seq. 

Execution of deed with knowledge that parcels 
incorrect.|—See No. 833, ante. 

; Concealment of material facts.|— See Sub-sect. 3, 
J., ante. 








whose title was the same as if he had 


arty who is not clearly proved to 


ESTOPPEL. 


I. Waiver. 
(a) In Legal Proceedings. 
i. In General. 

Generally.|—See Courts, Vol. XVI., pp. 117- 
124. 

In Admiralty.|—-See ADMIRALTY, Vol. I., pp. 166, 
167. 

Arbitration proceedings.|— Sce ARBITRATION, 
Vol. II., pp. 416, 417, 456, 5538, 554, Nos. 683-091, 
1850-1854. 

Bastardy proceedings.|—See BasTarpy, 
III., p. 400, Nos. 338-340. 

Proceedings on Crown side of King’s Bench 
Division.|—See Crown Practice, Vol. XVI, 
pp. 364, 365, 431, 432, Nos, 1957-1970, 2919-2926. 

Proceedings to acquire land compulsorily.|-— 
See COMPULSORY PURCHASE OF LAND, Vol. XI, 
pp. 177, 208, 204, 208, Nos. 555, 556, $25, 826, 
890, 891. 

In county courts.|—See Counry Courts, Vol. 
XIII, pp. 475, 529, 580, 550, 551, Nos. 246, 247, 
802 et seq., 1060 et seq. 

Proceedings to recover expenses in respect of 
streets.]|—See HIGHWAYS. 

Proceedings under Workmen’s Compensation 
Acts.|—See MASTER & SERVANT. 

In foreign courts.|—Sec CoNFLICr OF I[LAWS, 
Vol. XI., pp. 448-450. 

Waiver of contempt.) —Sce Conriempr OF COURT, 
Vol. XVI. p. 92. 


Vol. 


ii. By Positive Acts. 

1495. General rule.};—The general rule is that 
a party does not lose the right of appeal by acting 
upon an order.—-MASTERMAN 7. PRICE (18417), 1 
Coop. temp. Cott. 358 3 47 H.R. 804, L. ©. 

1496. -|—Mere respectful acquiescence or 
submission to the ruling of a ct. does not amount 
to acquiescence or waiver of a right to complain 
of an illegal decision. To prove acquiescence, or 
waiver, it ought to be shown that something was 
said or done to give the ct. a jurisdiction which 
it did not possess.—BEAUDRY v. MONTREAL 
CorPNn. (1858), 11 Moo. P. CG. ¢. 399; 831 L. T. 
O.S. 18; 22 J. P. 2403; 6 WLR. 8465 14 7. 2. 
746, P.C, 

1497. Bringing action—On defective bond — 
Waiver of irregularity.|—The judge of a county 
ct. upon the removal of a plaint in replevin into a 
superior ct., took the bond provided for by 
9 & 10 Vict. c. 95, s. 127, to himself instead of to 





0. Mortyaye-—Failure to notify equit- 


joined in the intge.—ROBINBON 1. iave known of the existence of his able claim.j--On treaty for a mige., 
Gook (1884), 6 O. R. 590.—CAN. forged signature to # promissory one entitled to be recouped out of the 

h. Municipal works (illegally eze- note, is not estopped on the ground — estate, if a certain incumbrance was 
cuted—Action by ratepayer assisting Of neglectful standing by, from setting Jevied out of his own estate, com- 
in such works.}—A rutepayer of a Up the forgery against the holder.— municated with the intgee. with 
municipality cannot maintain an ETHIER v. reference to the mtge.; but did not 


action, on behalf of himsclf & the other 
ratepayers, against the municipality 
for the improper construction of a 
drain authorised by by-law, when 
such ratepayer has himself been a 
contractor for a portion of the work, 
& has received his share of the money 
voted for the work in excess of the 
eee expended.—DILLON 7. RaL- 
FIGH TOWNSHIP (1886), 14 8. CG. Rh. re y 

739; 13 A, It. 53.—CAN, - Hes 2 
Kk. Company director—Present when 
iWlegal resolution pussed.}-—Director of 


S.C. 39.—CAN 
m ——— 


forgery to 


LABELLE (1907), Q. Rt. 33 





erson comes to know that his signature 
lus been forged to a bill, mere delay 
op his part of giving notice of the 
the bill-holder will not 
necessarily imply oon HRT nor bar 
him from repudiating 
the bill-holder or others have 
his silence.—M‘ KENZIE 
JSINEN Co, 
(Ct. of Sess.) 8 H. L. 





inform him of his equitable claim :— 
Held: he could not afterwards set 
it up against him.—RBoyp vw. BELTON 
(1844), 8 I, Kq. Ro 113; 1 Com & 
Law. 730.—IR. 


-J—When a 


: ; PART VI. SECT. 3, SUB-SECT. 3.— 
iability unless lL. (a) ii. 


been 
p. Bringing uction — Waiver of ob- 


railway co., being a creditor & present 
at a mevting where authority was 
given to pledge the bonds of the co., 
is estopped from setting up the in- 
validity of such bonds in an action by 
the pledgee. RoranL Trust Co. v. 





1. Forgery of bili—Failure t ti 
—Whether adoption of whee ea ald 


n. Failure to reply to Ietlers.}—A 
vendor of grain to @ person who is 
in fact an agent for a member of the 
W. grain exchange, but is not known 
80 to be by the vendor, by refraining 
fromm replying to letters writien to 
him by such member is not estopped 
froin denying that sales of the grain 
effected by such member were autho- 
rised by him.—WINEARLS v. Hory, 
(1917] 5 W, W. It. 287.—CAN, 


(1881), 8 RR. jection to authority of arbitrators.|)— 
SCOT. Suing on an uward will estop @ party 
from denying the authority of the 


arbitrators.— BLACK v. ALLAN (1867), 
17 ©. 1, 240.—CAN. 





q. .J—Lands were sold under 
ao fi. fa. lands after the expiry of the 
year, & a deed executed to the grantor 
of pltf. by the sheriff which recited that 
the writ had been duly renewed, but 
neither the sheriff's nor the district 
clerk's books showed any such renewal, 
Subsequently, an ordinary writ ”, 


Part VI.—Estorrent In PAts. 


the other party to the action, as desired by the 
Act. The bond having been forfeited the obligec 
brought an action upon it :—Held: the bond was 
made to the judge as trustee & might be sued on 
by him, & also by declaring in the superior ct. 
deft. in the present suit had waived the irregu- 
larity.—STANSFELD v. HELLAWELL (1852), 7 
Kixch, 373; Saund. & M.&; 21 L. J. Ex. 148; 

L. T. O.S. 1123 163. P. 3455 16 Jun o.., 
155 HK, RR. 992. 

1498. -—--- Without objecting to appearance of 
defendant to caveat—Waiver of objection to 
defendants’ title.|—-Deft. entered a caveat in the 
goods of S. & afterwards upon this caveat being 
warned by pltf. entered an appearance claiming 
as universal legatees of the universal legatee of S. 
DPitf. then filed a declaration that S. died intestate, 
leaving pltf. his lawful widow. Defts. in their 
plea propounded a will of S. appointing B. sole 
extrix., & universal legatee. Upon motion by 
pltf. for an order that defts. should amend their 
plea by setting forth in it such matter as would 
entitle them to administration with the will of 
S. annexed :—Held: by filing the declaration 
without objecting to the appearance, pltfs. had 
admitted defts.’ title to set up the will.—InKsoNn 
». JEEVES (1863), 3 Sw. & Tr. 30; 32 L. J. P.M. 
& A. 60; 8 LL. 'T.173; 27 J.P. 2683 11 W. R. 
350; 164 H.R. 1186. 

1499. Appearance—To oppose rule-—Rule ob- 
tained by defective affidavit—-No waiver of objection 
to affidavit.|—-Appearing to oppose a rule does not 
waive an objection to the affidavit on which the 
rule was obtained.—BARHAM «@ Lik (1834), 
2 Dowl. 779; 4 Moo. & S. 327. 

1500. - Waiver of objection that proceedings 
voildable.}—In an action of debt, the declaration 
stated the construction of the railway & deteriora- 
tion of pltf.’s house by it}; that he gave notice to 
the co. to purchase it, but that they did not 
treat with him for the purchase, nor for compensa- 
tion for damages, etc., nor agree as to the value 
of the house or amount, of compensation, that 
thereupon he requested them to issue their 
warrant for a jury, but that they did not comply 
with his request; whereupon he requested the 
sheriff of M. to summon a jury, to assess the sum 
to be paid for the purchase of his property & for 
compensation. That an inquisition was taken 
in pursuance of the request before FL & G., then 
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sheriffs of M.; that a jury were impannelled & 
sworn; & that pltf. & the co. appeared by their 
counsel That the jury found that the house 
was deteriorated by the railway, & gave a verdict 
for £250, to be paid to pltf. by the co. for the 
purchase of his interest, & also by way of com- 
pensation for damage, etc.; & that the sheriff 
gave judgment for the sum of £250 accordingly. 
That the verdict & judgment signed by the 
sheriff were deposited & still remained amongst 
the records of the quarter sessions. Allegation, 
that pltf. was willing to cunvey, etc., but that 
the co., though requested, had not paid the £250, 
or any part thereof :—Held: the objection that 
one of the persons constituting the office of sheriff 

was interested, if applicable to the case of a 

warrant issued by the co., did not affect pro- 

ceedings instituted by the claimant under their 
private Act, & even if the proceedings were void- 
able, the co. had waived the objection by appearing 

& taking part in the inquisition. —CoRRIUAL te 

LONDON & BLACKWALL Ry. Co. (1843), 5 Man. 

& G. 219; 2 Dowl. N.S. 851; 3 Ry. & Can. Cas. 

411; 6 Scott, N. R. 241; 12 L. J. CG. P. 2093 

1384 KH. R. 545, 

Annotations :—Mentd. 2. rv. London & Bluckwall Ry. 
(1845), 4 Ry. & Can. Cas. 119; Ae Bradshaw & Kast & 
West India Docks & Birminghoin Junction Ry. (1848), 
12 Q. B. 562; Kast & West India Docks & Birmingham 
Junction Ry. «. Gattke (1851), 3 Mae, & G. 145: South 
Staffordshire Ky. v. Hall (1851), 17 1. T. OO. 8. 23° WR, 
v i. & NN. W. Ry. (1851), 3 i. & B. 4435) Mortimer o. 
South Wales Ry. (1859), 1 KE. & kk. 374; Cobb vr. Mid 
Wales Ry. (1866), 35 L. J. Q. Be. oW17:) Long Eaton 
Recreation Grounds Co. v. Mid. Ry.. [1902] 2 K. B. 574. 
1501. Waiver of objection to jurisdiction. | 

—Resp. who appears absolutely thereby admits 

the jurisdiction of the Divorce Ct., & cannot 

afterwards amend his appearance in order to 
plead to the jurisdiction.—GaRsTIN v. GARSTIN 

(1865), 4 Sw. & Tr. 73; 34 L. J. P.M. & A. 15; 

SW. RR. 508: 164 BK. RR. 1445. 

Annotations :-—-Mentd. Cavendish v. Cavendish & Roche- 
foucauld (1866), 15 W. 1825 Gordon ev. Gordon, 
(1904) P. 163. 

Matrimonial causes generally, see HusBAND & 

WIFE. 

1502. Answering bill—PlaintifY under disability 
-Waiver of right to set up disability.!—-Bill by A. 
against R. praying that certain judgments entered 
up by R. against A. might be ordered to stand as 
a security for the amount properly due from A. 








Jt. fa. lands was issued on the jude- 
ment, a sale was nade & a deed to 


pltf. executed by the sheriff. In 
1886, one of defts. commenced an 
action against the present pltf. & 


others, to set aside the sheriff's first 
deed, which was dismissed for want of 
prosecution :—Held: the said deft. 
Was not thereby estopped from setting 
up the invalidity of the sheriff's sale.-—- 
cane v. GMHEL (1889), EX OL HR. 182.--- 


he oo For ejectment as tenant-— 
No estoppel from asserting defendant 
«@ (respasser.|—-The mere fact. of a pitt. 
In @ suit for ecjectment in a civil ct, 
having on a previous occasion applied 
to the revenue ct. for the ejectiment of 
deft. will nut estop him from asserting 
that deft. was unlawfully in possession, 
1.¢. 88 & trospasser.-—ZUBEDA BIBI tv. 
hpi aes (1809), I. L. R. 22 All. 





8. Subsequent discovery of 
mistaken rights.)\—-When parties de- 
liberately come before a certain 


tribunal & together ask for a decision 
in @ certain way, it is not open to one 
of them afterwards to seek to upset 
the decision on the ground that he 
mistook his rights at the time— 
THaka Tr Rou v. Love (1891), 10 
N, ZL. lu. Qh. 520.—N.Z. 


1501 i. LJ ppearance—Waiver of ob- 

| jection to jurisdiction.|—The — service 
of the summons in this action on the 
stution muster of defts. at B. was void, 
but defts. having appeared af the 
trial & after their objection to the 
jurisdiction had been overruled having 
proceeded with the defence & cross- 
examined witnesses, ete. + —/leld : they 
had thereby prechided themselves from 
objecting to the jurisdiction.—Re Guy 
tr GRAND 'PRENK Ry. Co. (1881), 10 
Pp. RR. 372.--CAN. 

1501 ii. -—-- — ——.]—Inan action on 
a judgment of a foreign state, granting 
a husband a divorce & a wife a sum 
of money as alimony. it) was con- 
tended by the husband that, as he 
had never acquired tho necessary 
domicil to give the foreign et. juris- 
diction to grant the divorce, the judg- 
ment was invalid :—dleld: as he had 
invoked & submitted to the juris- 
diction of the foreign ct., he had pre- 
cluded himself from setting up any 
want of jurisdiction.--SWAIZIE  t&. 
Swalmg (1899), 20 G. L. TT. 335° 31 
O. R. 324.-—-CAN. 

1501 iii. .}-~A collision hav- 
ing taken place between a British ship 
& a foreign ship, by which both ships 
were injured, an action of damages 
was raised by the owners of the 











British ship against the master of the 
foreign ship, “as master, & also as 
owner or part owner of said ship, 
or in those capacities, or une or other 
of them, or otherwise representing the 
said ship.”’ The foreign ship was 
arrested to found jurisdiction. On 
the following day the master raised 
a counteraction against the owners 
of the British ship, in name of the 
owner of the foreign ship, & of the 
master ‘* as naster, & representing the 
owners of said vessel.’’ To the first 
action the master pleaded no juris- 
diction. It was admitted on record 
that the muster was neither owner nor 
part owner of the foreign ship :— 
Hield: the master having in the second 
action appealed to the jurisdiction 
of the ct. against the same parties, & 
in reference to the same matter, ho 
was barred from objecting to the 
jurisdiction in the first action.— 
MoRIWwON & MILNE tv. Massa (1866), 
5 Macph. (Ct. of Sess.) 1380; 39 
Se. Jur. 57.—SCOT, 


Waiver of non-filing of 
plaintiff’s papers.|—After judgment in 
uw case which had been defended, a 
motion was made to set aside the 
judgment, ff. fa. levy, & all other 
proceedings, on the grounds that thero 
were ho papers or documents on pitf.’s 


cae 
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to R. in respect of the actual advances made by 
RR. to A.; the bill suggesting that a less sum than 
the sum claimed by Rh. had been advanced & 
was due upon the judgments. By the answer 
to the original bill, deft. stated two outlawries 
against pltf. at the suit of third parties, & craved 
the same benefit as if he had pleaded them in bar 
to pltf.’s bill. By the answer to the amended 
bill, deft. set up a third outlawry at the suit of 
deft. himself, but for a debt not in question in the 
suit. On the cause coming on for hearing, deft. 
objected that pltf., being outlawed, had no right 
to sue :—Held: deft., by answering, had waived 
his right to set up the outlawry.—ANSTRUTHER v. 
RoBERTS (1856), 4 W. RK. 349. * 

1503. Consenting to trial of issue—Waiver of 
objection to materiality of issue.]|—A contract in 
writing for the sale of a quantity of a certain kind 
of goods, ‘‘ fair usual quality,’”’ provided that any 
dispute on the contract should be settled by 
arbn. in the usual way. <A dispute arose on the 
contract as to whether the goods were in accord- 
ance with the contract, & was referred to arbn. 
The sellers alleged that by a custom of the trade, 
even if the goods were not in accordance with the 
contract, provided the inferiority of quality was 
not excessive, the buyers were bound to accept 
them at an allowance, & the arbitrators heard 
evidence as to the existence of the custom. The 
arbitrators by their award found that the goods 
were not in accordance with contract, but that 
they must nevertheless be accepted by the 
buyers at an allowance. On a motion to set aside 
the award, the Div. Ct. held that the award was 
not: necessarily bad upon its face, but that, the 
arbitrators having taken the alleged custom into 
consideration, if the custom did not in fact exist 
they had exceeded their jurisdiction & the award 
would not be binding, & with the consent of the 
parties directed an issue to inquire whether there 
was any such custom. On the trial of the issue 
the Judge found that the custom had not been 
proved, the result being that the judgment of 
the Div. Ct. had the effect of setting the award 
aside :— Held: the award had rightly been set 
aside, inasmuch as the arbitrators had no juris- 
diction to find that the custom existed & applied 
to the contract ; &, the parties having consented 
to the issuc being tried could not deny its 


side of the cause on the files of the ct. 


| of justice 
ct. except the judgment roll, which 


had 
that the cause of action arose in W., 


ESTOPPEL. 


materiality, for the correctness of the finding 

thereon that the custom had not been proved. 

Re NORTH WESTERN RUBBER Co., Lrp. & 

BACH & Co., [1908] 2 K. B. 907; 78 L. J. K. B. 

51; 99 L. T. 680, C. A. 

Annotations :—Mentd. Produce Brokers Co. v. Olympia 
Oil & Cake Co., [1916] 1 A. C. 314; Miller, Gibb v. Smith 
& Tyror, [1917] 2 K. B. 141. 

1504. Putting deed in evidence—Waiver of 
objection to interlineation in material part.]|—A 
deed, given in evidence by pltf. under a judge’s 
order, had an interlineation in a material part, 
which was not noticed in the attestation :— 
Held: deft. was precluded from objecting, that 
the interlineation should be shown to have been 
made before the execution of the deed. 

The deed being put in under a judge’s order, 
in the common form given in the rules of ct., 
the objection insisted on must be taken to be 
waived. The object of the admission is to 
dispense with the burden of bringing the attesting 
witness to the trial. When a summons is taken 
out, calling upon a party to admit a deed, he has 
a right to inspect before the order is made, for 
the purpose of seeing whether there is any ground 
for resisting the order. If he sees an interlineation 
in a material part of it—-& the part of this deed 
in which the interlineation appears unquestionably 
is so, he should not accede to the making of the 
order. If, after notice of the interlineation, he 
dishonestly declines to oppose the making of the 
order, because he must know that the opposite 
party would rely on the admission, & not bring 
any witness to prove that the interlineation was 
there at the time of the execution of the deed, he 
cannot afterwards object to the deed on account 
of the interlincation. We must presume that 
deft. acted upon the right which he had to inspect 
the deed (COLERLDUE, J.).—FREEMAN v. STEGGALL 
(1849), 14 Q. B. 202; 19 L. J. Q. B. 185 14 
L. T. O. S. 129; 13 Jur. 1080; 117 E. R. 
82. 

1505. Treating evidence as admissible —Waiver 
of objection that evidence inadmissible.|—Upon a 
proceeding which, though in form interlocutory, 
finally decides the rights of the parties, evidence 
upon information & belief is in general inad- 
missible, & the party against whom it is given is not 
bound to contradict it; but if in the first instance 
he treats it as admissible, he may be precluded 
from objecting to it in the Ct. of Appeal.— 





having taken part in the proceedings 


no jurisdiction ; 
under tbe reference, the objection 


omission had only very Jately come 
to deft.’s) knowledge :-—Jleld > deft. 
was estopped by his proceedings in the 
action from taking advantage of the 
non-filing of pltf.’s papers.—- LyNorr 
v. SEELY (1848), 1 All. 35.—CAN 


a. Bond fide belief in juris- 
diction.J—Defts. had cone Tui. ie 
who was bond fide supposed to be a 
comr. for the county of L. & acknow- 
ledged a recognisance of bail :-— 
Held: they were not estopped from 
disputing the authority of A. as comr.— 

AN (1856), 6 





b. —~— ———.J—--In aioscas 
malicious prosecution befure ri eee 
trate :—Held : deft., by having caused 
the application to the Inavgistrate ag 
such, was not. precluded from objecting 
that he had no Jurisdiction, there 
being nothing to show that deft. did 
nat reall helieve him to have authority. 


Frv A Denees 





c. Waiver of objection - 
fective service. |—Defts, Sppeiei bes fi 
writ of summons, & set up in their 
Statement of defence that the high 


& defts.’ head office was at M., & the 
service of process was on their agent 
for local purposes at L. :—Held: the 
appearance had precluded all question 
as to the sufficiency of the service.— 
DART v. CITIZENS’ INSURANCE Co. 
(1886), 11 BP. RR. 513.—CAN. 

__ a. Waiver of objection to 
legality of adjournment.)—Where an 
adjournment of the proceedings before 
the magistrate for more than a week 
had been made at the request of deft., 
who afterwards attended un the resumed 
proceedings, taking his chances of 
securing a dismissal of the prosecution, 
& urging that on the evidence it ought 
to be dismissed :—J/eld: he had 
covered himself from objecting after- 
wards that such subsequent proceedings 
on the prosecution were on this ground 
illegal.— R. v. HEFFERNAN (1887), 13 
oO. 4, 616.—CAN. 

_®. Proceeding to arbitration—Objec- 
tion made to trustees’ want of power 
to refer.|}—In an action brought by 
trustees to enforce implement of an 
award pronounced in @ submission tu 
which they were arties :—Held : 
defender was not barred from objecting 
tu the trustees’ want of power by her 


having been stated before the award 
was issuod.—MURRAY & M‘MASTER 
(THOMPSON'S TRUSTEES) v. MULR (1867), 
40 Sc. Jur. 83.—SCOT. 


{. Cross-eramining on promissory 
note—IWaiver of objection to itrre- 
gularities.}—Where a declaration con- 
tuined a count upon a promissory 
note & common counts, & pltf., under 
an order for particulars avo an 
account for goods sold & delivored 
only, but at the trial deft. cross- 
examined upon the note & afterwards 
at the close of pltf.’s case, obtained & 
nonsuit because tho note was_ not 
mentioned in the particulars :—Held : 
the objections were too late after 
cross-cxamining on the note.—BIGELOW 
v. SPRAUUE (1836), 5 O. 8. 65.—CAN, 


__g. Consenting to guardianship ad 
litem—No waiver of right to govods 
for.}—In trover, where pitf. sued by his 
mother as his next friend :—Held: the 
latter by allowing herself to be made 
guardian for bringing tho suit, did 
not waive any right that she might 
have had to the goods sucd for, 
the consent of the mother to become 
prochein ami was no legal estoppel on 


Part VI.—EstTopre.L In Pats. 


GILBERT v. EINDEAN (1878), 9 Ch. D. 259; 89 

L. ie 404 ; 27 W., R. 252, C. A, 

Annotations :—Expld. Stephenson v. Garnett, [1898] 1 Q. B. 
677. Refd. Ainsworth v. Wilding, [1896] 1 Ch. 673. 
Mentd. #te Diamond Fuel Co. (1879), 13° Ch. D. 400; 
ite Gaudet Fréres $.8. Co. (1879), 12 Ch. D. 88235) Ark- 
wright v. Newbold (1881), 17 Ch. D. 301; Charles v. 
Butson (1895), 39 Sol, Jo. 346; Turner v. Green (1895), 
43 W. K. 537; Halford v. Hardy (1899), 81 lL. T. 721; 


, 


Carter v. Roberts, (1903) 2 Ch. 312; Townend v. Townend 
(1905), 93 L. T. 680; Ite Launder, Launder v. Richards 
(1908), 98 L. 'T. 554. 

1506. Giving cognovit—Waiver of objection to 
irregularity of judgment.|—Though judgment has 
been irregularly signed without filing common 
bail for deft. according to the statute till after the 
succeeding term after the writ was returnable & 
after the judgment itself has been entered up, yet 
deft. having given a cognovit is estopped from 
objecting to the irregularity, if before the time of 
making such objection pltf. has filed common 
bail nunc pro tunc.—Davis v. HuGHES (1797), 7 
Term Kep. 206; 101 i. R. 934. 

1507. Statement of case on appeal -— Whether 
estoppee from objecting that no appeal would lie. | 
-——The statement of the case does not preclude 
resp. from objecting that no appeal will lie.-— 
KINGSFORD v. MERRY (1856), 1 H. & N. 508; 
26 L. J. Ex. 83 3 28 L. fe QO, S. 236 b 3 Jur. N. S. 
68; 5 W. RK. 1513 156 E.R. 1299, ex. Ch. 
Annotations :—Mentd. Higgons v. Burton (1857), 26 L. J. 

Kx. 342; Kemp v. Covingtun (1857), 28 L. TT. O. S. 

2893 Cornish v. Abington (1859), 4 H. & N. 549; Gobind 

Chunder Sein v. Kyan (1861), @ Moo. Ind. App. 140; 

Hardman v. Booth 4 O9)s 32 L. J. Ex. 105; Pease v. 

Gloahec, The Maric Joseph (1866), L. R. 1 bP. C. 21953) Re 

Overend, Gurney, Ha p. Oakes & Peek (1867), L. RR. 

3 Eq. 5763 Fuentes v. Montis (1868), L. R. 3 C. BR. 268; 

Cole v. North Western Bank (1875), L. KR. 10 C. BP. 354; 

Lindsay v. Cundy (1876), 45 L. J. Q. B. 3813 Johnson v. 

Credit Lyonnais Co, (1877), 3 C. B.D. 32: Stone v. City 

& County Bank, Collins vt. Same (1877), 3 C. P. D. 282; 

Attenborough v. St. Katherine’s Dock Co. (1878), 3 

C.P. ). 450; Joseph vr. Webb, Joseph v. Lyons, Joseph 

v Pidceock, Joseph rv. Jones (1884), Cab. & El. 262; 

London & County Banking Co. ¢. London & River Plate 

Bank (1887), 4 Te. L. R.o179;) Henderson v. Willaims, 

[1895] 1 Q. KB. 5215 Farquharson rv. King, [1901] 2 kK. B. 

697; Oppenheimer vr. Frazer & Wyatt, [1907] 2 K. 4B. 

50; Folkes rv. King, (1923) 1 K. 2B. 282. 

1508. Taxation of costs--Consent to-——Waiver 
of objection to jurisdiction.|—-Justices at quarter 
sessions may direct their officer to tax the costs 
of an appeal, & may adopt. his taxation as their 
own act & insert the amount in their order, 
provided all this be done before the end of the 
sessions. But if the party against whom. costs 
are given consent that the taxation shall take 
place after the sessions are over, & the justices 


her.---BARKER 1, 
O. S. 570.—-CAN, 


TanoR (1837), 5 appearing. 


the verdict. pitt. 


On application to set aside ; sold the goods & paid the mone 
objected that. 
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give judgment for costs nunc pro tunc, the party 
so consenting is precluded from afterwards 
objecting to their want of jurisdiction. 

Applt., in an appeal against a highway rate, 
entered into recognisances to pay costs, as re- 
quired by Highway Act, 1835 (c. 50), s. 105. 
The appeal was heard at the Oct. sessions, 1858, 
when the justices confirmed the rate. Nothing 
was said at those sessions as to costs, but by a 
Standing Order of Sessions, made in 1843, it was 
ordered that the costs of every appeal tried should 
be taxed by the clerk of the peace during the 
sessions & be paid by the unsuccessful party, 
unless the justices who tried the appeal should 
order to the contrary. The clerk of the peace 
certified under Summary Jurisdiction Act, 1847 
(c. 43), s. 27, that, at the trial, in Oct. 1858, the 
Justices had made no order to the contrary, & that 
the solrs. of the respective parties had agreed 
that the costs should be taxed out of ct. ; that in 
Apr. 1859, he attended resp.’s solr. & taxed his 
costs at £33 7s., applt.’s solr. having objected to 
attend the taxation, & that the costs had not 
been paid to him the clerk of the peace. A 
distress warrant having issued on application by 
respt. against the applt. for these costs :-—Held: 
the distress warrant had properly issued ; applt., 
by consenting at the trial that the costs should 
be taxed after the sessions, was precluded from 
objecting that the taxation was not made at the 
sessions ; the justices might well assume, it being 
so stated in the certificate of the clerk of the 
peace, that applt. had consented..-FREEMAN v,. 
READ (1860), 9 C. BL N.S. 3013 30 L. J. MLC. 
123; 142 E.R. 1185 sub nom. Reap v. FREEMAN, 
3.1L. T. 369; 25 J.P. 87; 7 Jur. N.S. 5463 sub 
nom, REED v. FREEMAN, 9 W. R. 141. 

Annotation :—Refd. Southampton Gaslight & Coke Co. t. 

Southampton Grdus. (1877), 36 L. T. 548. 

1509. Obtaining order for —Waiver of 
right to deny retainer.|}—A solr. having delivered 
ten bills of costs to a client, the client obtained 
an order to tax the ten bills, the order containing 
no reservation of a right to dispute the solr.’s 
retainer :-—Held: it was not. open to the client 
to dispute the retainer of the solr. as to one of 
the bills 72 toto, though he could dispute the 
retainer as to particular items in any of the bills. 

-Re FRAPE, Ha p. PERRETY (No. 2), [1894] 2 
Ch. 290; 63 L. J. Ch. 678; 71 Tr. T. 803 42 
W. RR. 4755; 388 Sol. Jo. 421, 489; 8 R. 274. 

1510. —--- Attendance at—Waiver of appeal on 





into 


the ct. under the terms of an intorpleader 





_h. Pleading to action—Wuiver 
trregularity.J—M‘PHELIM  ¢v. 
(1858), 4 All. 71.—CAN. 


k. Magistrate convicting &  im- 
posing fine—Waiver of objection to 
jurisdiction.J—ln an action against a 
Inugistrate for not returning a con- 
viction :—Ifeld; deft., having actually 
convicted & imposed a tine, could not 
object that the declaration did not 
show that he had jurisdiction to 
convict.— -BAGLEY vt. CURTIS (1865), 15 
C. P. 366,—CAN. 


1], Vonsenting to appearance of person 
lo defend—-Waiver of irregularity.|— 
In cjectment against A. & B., by 
consent of pltf.’s attorney, an appear- 
wnuce was centered for S. as landlord, 
A. & B. not appearing. The notice 
of trial was intituled as against A. 
& B., & notice was served on pltf.’s 
attorney warning him that this would 
be objected to. The nisi prius record 
contained no appearance, but annexed 
o it was an appearance by S. as land- 
lord. Pltf. was allowed to enter this on 
tho record, & took a verdict, deft. not 


of 


LARSON 


uthdavits filed by deft., intituled as 
against 5. alone, were wrongly intituled, 
& that no judge’s order was shown 
allowing S. to defend :—Held: pltf. 
was precluded from the last objection, 
for he had consented to 8S. appearing, 
& obtained leave to enter his appear- 
ance on the record.—JONES ¥. SEATON 
(1866), 26 U. C. R. 166.—CAN. 


m. Waiver of right to raise particu- 
lar defence.}—On appeal defts. urged 
a ground not taken in the rule nist or 
raisod by the pleadings, viz., that the 
evidence disclosed good cause for 
diasmissul. Whon offered the  op- 
portunity at the trial to amend & raise 
such defence, counscl for defts. declined 
to do so:—Held: the dofence could 
not be raised on appoal.—LAsH v. 
MERIDEN BRITANNIA Co. (1883), 8 
A. R. 680.—CAN. 


n. Execution creditors filing claims 
before liquidatur—Not estopped _ from 
claiming money in court. )—Under 
various executions against deft. co. 
cortain goods were scized. Upon 
adverse claims being made the shoriff 





order to abide the result of an issue. 
Before the determination of the issue 
the co. was ordered to be wound up. 
The execution creditors. having suc- 
ceeded in the issuc, moved for payment 
to them of the money in ct., & were 
opposed by the liquidator :—Held : 
they were not estopped from setting 
up such claim because they had filed 
claims before the liquidator.—GaLr 
v. SASKATCHEWAN COAL Co. (1887), 4 
Man. L. Rh. 304.—CAN. 


o. Obtaining enlargement of time 
for complying with order—Waiver of 
right to appeal from order.j}—By an 
order of a judge in chambers a motion 
by deft. to sot aside a judgment for 
irregularity was refused, but the 
deft. was let in to defend upon paying 
into ct. or securing $700 within a 
month. Deft. moved for & obtained 
an order extending tho time for per e 
the money in, & then appealed from 
the part of the order refusing to set 
aside the judgment for irregularity :— 
Held: deft. had waived his right of 
appeal from the order by obtain- 
ing an enlargement of the time for 
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question of costs.|—There is no absolute rule in 
the Ecclesiastical Cts. that there shall not be an 
appeal on a question of costs but if a party 
attends a taxation & thereby does an act in 
furtherance of the sentence it bars his right to 
appeal.—-Litoyp 7. Poo.E (1831), 3 Hag. Kee. 

4773 162 E.R. 1232. 

1511. Waiver of objection to juris- 
diction.|—Where the parties attend & proceed 
with the taxation of costs by the clerk of the 
peace under an order of sessions without making 
objection to his jurisdiction, they are estopped 
from moving to quash the order drawn up by the 
clerk of the peace after such taxation for payment 
of the amount allowed.—R. v. SHREWSBURY & 
HEREFORD Ry. Co. (1855), 25 L. T. O. S. 65; 
3°W. R. 3738. 

Annotations :—-Apld. Freeman v. Read (1860), 9 C. B. N.S. 
$OL; uc p. Watkins (1862), 5 L. I. 605. Refd. South- 
ampton Gas Light & Coke Co. v. Southampton Grdns. 
(1877), 25 W. RR. 671. 

1512. -|—Where a party objects 
to an order of quarter sessions, on the ground 
that the amount of costs inserted in the order 
was ascertained by taxation after the sessions 
had expired, he should protest against the taxa- 
tion before the taxing officer; otherwise, if he 
attends & proceeds with the taxation without 
protesting, he waives the objection.—EFExr ». 
WATKINS (1862), 5 L. T. 605; 26 5. P. 7h5 10 
W. R. 249. 

Annolation :-—Mentd. R. rv. 
Rep, 487. 

1513. -——~ Waiver of lien.|—ffe CHATTER- 
TON (1881), 26 Sol. Jo. 59, ©. A. 
al nnotalion :—Mentd. ?e Frape (1893), 62 L. J. Ch. 473. 

1514. & acceptance—Waiver of right of 
appeal.|-—\ sentence of the Prerogative Ct. of 
York, in a testamentary cause, was pronounced 
in Aug. 1856. This sentence decreed probate of 
the will in question, costs being given out of 
testator's estate to both parties. These costs 
were taxed & paid in Nov. of that year, the 
proctor of the opposing party attending. In 
June, 1857, application was made by the party 
originally opposing the will for leave to appeal. 
Such application was refused, on the ground that 
the taxation & receipt of the costs was an acqui- 
escence in the sentence & perempted the appeal. 

















Hampshire JJ. (1864), 3 New 








complying with it.—Viekce +. PALMin he had 
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—Brown v. DAVENPORT (1857), 11 Moo. P. C. C. 
207; 14 E.R. 708. 
Acceptance of costs.|—Sec Nos. 1232, 1231, 


1236, ante. 

1515. Proceeding to arbitration—Watver of 
objection to misdescription of plaintiff’s interest.|—- 
In an arbn. pltf. claimed as mtgee. in possession 
whereas in fact he had sub-let the premises. In 
an action on the award :—Held: dacefts. by 
proceeding to arbn. had waived any objection 
they might have taken to the claim, & the mis- 
description of pltf.’s interest was not fatal to the 
right to recover.—LOVERING v. CITY OF LONDON 
& SOUTHWARK SUBWAY Co. (1891), 7 T. TL. Wl. 
600, C. A. 








- & taking up award —Waliver of 
irregularity in piccibeunchas ee accepted a bill of 
exchange, but became bkpt. before it fell due. 
On its coming due, B. paid it for the honour of 
A., but there was no protest of the bill for non- 
payment, nor did B. make any formal statement 
that he paid it for the honour of A. B. then 
claimed to prove for the amount of the bill. 
The question whether he was entitled to prove 
was by him & the assignees referred to arbn., 
without) any such authority as is required by 
Bkpcy. Act, 1849 (c. 106), s. 153. B. never 
repudiated the reference, but) argued the case on 
its merits before the referee, & took up the award, 
by which the referee decided that there was no 
right of proof :—Held: (1) whether an award 
under such a reference could have bound the 
estate of the bkpt. or not, BK. having taken the 
chance of having a decision in his favour, could 
not object to the validity of the award on the 
ground of the non-compliance with the requisi- 
tions of the Act. 

(2) (TURNER, LJ.) The reference being un- 
authorised, this award could not have bound the 
estate nor the comr.—-Re WyLp, Aa pp. WYLpD 
(1860), 2 De G. FL & J. 642; 30 L. J. Bey. 10; 
3.1L. T. 7943; 7 Jur. N.S. 2901; 0 - W. R. 421; 
45 E.R. 770, L. C. & L. JS. 

1517. Ruling sheriff to return writ—Wajiver of 
objection to irregularity of writ.|—Trespass for 
breaking & entering pltf.'s house & seizing bis 
goods. Plea, that deft. brought an action against 
plitf., which was referred to arbn. by an agreement 
afterwards made a rule of ect.; that the arbitrator 
awarded a certain sum to be due to deft., & 
ordered pltf. to pay it on a certain day which he 





(1387), 12 DP. it. 308.—CAN, 


Dp. Moving for new trial &: puying 
money into courl---No waiver of objection 
to jurisdiction. |-— Deft. in an action 
in the div. ct. in the county of Y., 
brought upon a promissory note 
duted at T., but actually mude at W., 
filed a notice disputing the jurisdiction. 
Judginent, however, was given in the 
action against him in his absence, & 
he moved for & obtained a new trial 
paying the money into ct. as a con- 
cto, - afterwards 
order of — trunsference, whic , 
refused. Before the new tal vane 
applicd for a prohibition :-—Zleld : by 
moving for a new trial & paying the 
Honey into ct., deft. had not waived 
his right, & prohibition should be 


upplied for an 


q. Compliance with nart 06 i 
—Waiver of objection to” other ie 
An order appealed from permitted 
deft. to amend | ww paragraph of bis 
Which it was to be utruck out, & deft. 
availed himself of the privile e of 
amending that paragraph —Held iby 
compliauce with such part of the order, 


do not precluded himself from 
appealing against another part of the 
order.-- GOWENLOCK 0. FERRY (1896), 
11 Man. L. lt. 257.—CAN., 

r. Voluntarily entering into a re- 
cognisance--No estoppel from denying 
ils validity.|}—-A person voluntarily 
entering into a recognisance is not 
estopped from denying its validit-y.—-— 
Re NORTH DUFFERIN ELECTION (1887), 
4 Man. L. R. 280.—CAN, 

s. Cunsenting to trial without jury 
Waiver of statutory rights.}—The 
partics in an action for divorce con- 
sented to an order that the trial should 
take place before a judge without a 
jury. A decree for divoree having 
been pronounced, the judge proceeded 
to assess the damages, when the co- 
respondent invoked Divorce & Matri- 
monial Causes Act (c. 85), 8. 33, which 
provides that the damages tuo be 
recovered in auy such petition for 
divorce shall in all casee be ascertained 
by the verdict of the jury :—Held: 
having consented to a trial without 
a jury, he was Sevopped from availing 
et of this pasos sions,—W LLLIAMS 

ILLIAMS UTTON 0 
B.C. R. 313,—CAN. eas 


t. Waiver of objection to illegality of 


renanad.jJ—An order of remand, con- 
trury to Code of Civil Procedure, 8. 564, 
is not merely irregular, but illegal ; 
but it is not on that account absolutely 
void gu as to render any consent of the 
parties of no avail. It cun be objected 
to by a party, if he has not given his 
consent to such a@& course, & even a 
pany who has not consented, may be 
equitably extupped by subsequent 
conduct from treating such an_ order 
as null & void.—KALAHASTL KATATE 
(MANAGER OF COURTS OF WARDS) Uv. 
RAMASAMI Reppi (1905), I. Le Re. 28 
Mad. 437.—IND. 


a. Tendering  cross-interrogatory to 
witness-—Maiver of incompetency 0 
witneas.|—Where a party tenders a 
cross-interrogatory to a witness who 
is a deft. he precludes himself from 
objecting to such witness as incom- 
hil when the answer to that 
nterrogatory Is sought to bo used by 
the other side.—-ELiIs v. DEANE (1827), 
3 Mol. 48.—IR. 

b. Consenting to examination _of 
unsworn witness—Waiver of objection 
that evidence inadmissible. }—Although 
in a civil, as well as a criminal, case, 
the usual oath should be administered 
to w peer examined as a witness, the 
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refusing to do, deft. issued a writ of fi. fa. & levied 
on pitf.’s goods. Replication, that by a rule of 
ct. it was ordercd that the writ should be sect 
aside for irregularity. Rejoinder by way of 
estoppel that, after the making of that rule of ct., 
pltf. ruled the sheriff to return the writ of fi. fu. :-—- 

Held: pltf., by ruling the sheriff to return the 

writ, was not estopped from showing that it was 

not a good writ, for although it might be bad as 
against the party suing it out it might still be 
good as respected the sheriff.—JoONES v. WILLIAMS 

(1841), 8 M. & W. 349; 9 Dowl. 702; 10 L. J. Ex. 

253; 5 Jur. 895; 151 bb. R. 1073. 

Annotations :—-Mentd, Nash v. Swinburne (1842), 3 Man. 
& G. 853; Yoo d. Harrison ». Hampson (1847), 4 CG. B. 
745; Doe d. Pennington v. Barrell (1847), 11 Jur. 904; 
Re Lilley & Harvey (1840), 14 Q. B. 403; Widgery v. 
Tepper, Hall v. Tepper (1877), 6 Ch. D. 364; Taylor r. 
Roc, [1804] 1 Ch. 413. 


ili, By Omissions. 

1518. General rule.|—A party who complains 
of an irregularity ought to use due diligence in 
making his complaint, & this though he be out 
of the country. A party against whom a dis- 
tringas to compel appearance had issued was at 
the time of the issuing of the writ of summons, & 
down to the time of this rule, living at Boulogne 
to avoid her creditors, having, however, a dwelling- 
house in England, in which a part of her family 
was residing. The distringas having issued in 
Michaelmas Term, & a return being made by the 
sheriff of non est inventus & nulla bona, deft. late 
in Hilary Term folowing applied to set it aside, 
on the ground that she had been during the 
whole of the proceedings out. of the country :— 
Held: she had by her laches lost her right to set 
aside the proceedings.—Dick v. DOVER (1850), 
14L. 7. O.S, 424. 

1519. --—.|—To deprive a pltf. of a legal right 
at the hearing of the cause a case of acquiescence 
must) be shown inuch stronger than such as 
would be a sufficient. defence to an interlocutory 
application by him & must amount not only to 
positive licence, but) to an implication of an 


actual grant.-—PATCHING v. DUBBINS (1853), 
Kay, 1; 22 1. T. O. S. 1165 17 Jur. P1138; 2 


W. R23 69K. Ro 1s affd., 2 Eq. Rep. 71, L. ST. 


Annotations :—Mentd. Schlumberger tv. Lister (1860), 6 
Jur, N. 8. 13836; MeLean v. McKay (1873), L. to Pe 


jd. 


1520. No objection taken- To jurisdiction. 


parties, by acquiescing in the examina- 
tion of such a witness without the 
previous sanction of un oath, are 


for excess 
precluded by such acquiescence from 


An applicant for a prohibi- 
tion against a judge of a division ct. 
of jurisdiction, 
appeared ut the trial, cross-examined 
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Interest of bench.J—If a party to the appeal 
knowing of the interest, expressly or impliedly 
assent to the interested magistrate acting, such 
party cannot afterwards make the objection.— 
R. v. CHELTENHAM Comrs. (1841), 1 Q. B. 467; 


1 Gal. & Dav. 167; 10 L. J. M. C. 99; 5 Jur. 
867; 113 E. R. 1211. 
Annotations :—Mentd. KR. v. Hertfordshiro JJ. (1845), 6 


Q. B. 753; Ex p. Acland (1847), 9 L. T. 0.8. 146 ; 
v. Brown (1849), 13 L. T. O. 8S. 301; 
Canal Co. (1850), 14 Q. B. 854; KR. v. Middlesex JJ. 
(1854), 18 J. P. Jo. 390; Wt. v. Surrey JJ. (1855), 19 
J.P. Jo. 755; Graham v. Berry (1865), 3 Moo, P. C. C. 
N. 8. 207; Colonial Bank of Australasia v. Willan (1874), 
L. R. 5 P. C, 417. 


1521. Defendant abroad.|—DIcK v. 
Dover, No. 1518, ante. 

1522. To irregularity—-Permitting other 
party to take further steps.|—-If a party lies by 
after an irregularity in the proceedings, & knows 
ingly permits the other party to take a further 
step in the cause, before he moves to take advan- 
tage of the irregularity, it is as much a waiver of 
the irregularity as taking a step himself.—GAIRE 
v. GOODMAN (1805), 2 Smith, K. B. 391. 
{nnotation :-—Refd. Downes vr. Witherington 

Taunt. 243. 

1523. —-~ --— Writ—lIrregularly issued.}— 
Where prisoner committed to custody for a 
criminal offence sued out a writ of habeas corpus 
from the plea side of the ct., & obtained his 
discharge on the ground that the warrant of 
commitment was defective :—Held: the solr. 
for the Crown, who had opposed his discharge 
without then objecting that the writ had irregu- 
larly issued, had thereby waived the objection, & 
he could not afterwards set aside the writ for 
irregularity.— EastTon’s CASE (1840), 12 Ad. & EI. 
645; 113 EK. R. 959; sub nom. Re Easton, 4 
Per. & Dav. 558; 10 L. J. Q. B. 16; 5 Jur. 117; 
sub nom. He FATON, 9 Dowl. 207; Woll. 49. 

1524. - - -~- Prematurely issued.}|— 
}Pltfs. sued deft. to recover the amount of three 
promissory notes signed by him, amounting in 
all to £960. By mistake, the writ was issued 
before the second & third notes were due. A 
summons for Judgment under Ord. 14 was taken 
out, on the hearing of which deft. was represented 
by a solr. who did not raise the defect in the writ 
as a defence. The master gave judgment for 
pltfs. for £600 & gave leave to defend as to the 
balance. At the trial of the action :—Held: as 


Fuller 
lt. v. Aberdare 











(1810), 2 











the supreme ct. :-- Meld: it was too 
late to take the objection that the 
master had no authority to direct the 
issue of the order.—SABEANS  v. 


who has 


inaking any objection to the reception 
of such evidence after verdict, or 
asking for a new trial, on such grounds. 
~——BukcH ot. SOMERVILLE (1852), 18 
L.'T. O. S. 336.—I1R. 

ce. Consenting to appear & ansiver 
appeal-—Watvrer of objection to validity 
of appealjJ—The revising barrister 
had decided against several persons, 
& consolidated their appeals. The 
declaration of agreement to prosecute 
the appeal was signed by E. alone, 
who was not one of the parties decided 
against, but was named by the revising 
barrister as applt. Resp. had signed 
the declaration undertaking to appear 
© answer the appeal:—Held: he 
was costupped froin questioning the 
validity of the appeal on the ground 
that it should have been signed by, 
or on bebalf of, once of the persons 
decided against. —Kpwarps v. LANG 
(1868), I. RR. 38 G. LL. 135; 1. |. 
ht. & L. 22.—-IR. 


PART VI. SECT. 3, SUB-SECT. 3.— 
I. (a) iii. 
d. No 


objection taken—J'v juris- 


witnesses, argued the case before the 
judge, & taken no exception at the 
time to the jurisdiction, is precluded. 
from objecting to the jurisdiction after 
judgment cutered & execution issued 
in the et. below.—Re BURROWES 
(1868), 18 C. 1. 493.—CAN. 

e. ---—-,]-~Where deft. sub- 
mits to examination before a magis- 
trate it is too late afterwards to object 
to its propriety.—L. vt. RAMSAY (1826), 
11 O. i. 210.—CAN. 

{. .J— Prisoner having ap- 
peared & consented to be tried by 
the county ct. judge, his objection 
to the jurisdiction came too late.— 
Rov, BROWN (1898), 31 N.S. BR. 401.— 
CAN. 





=: .J-—In an action for 
the partition of land pltf.’s solicitor 
consented to the taking out of the 
order for sale, & after the sale, pitfs. 
received their proportion of the pro- 
ceeds & retained the same & appro- 
priated it to their own use. The 
order or decree for the sale of the 
property was made by the judge of 
the county ct., acting as a master of 


KpWARDs (1917), 50 N.S. RR. 424.— 
CAN. 


— Defts. appeared 
in a French ct. defended a suit, 
made no objection to the jurisdiction. 
In a suit upon the decree of the said 
ct., defts. pleaded want of jurisdiction : 
-—Held: defts. were extopped from 
pleading want of jurisdiction.—EKan- 
pOTH MAMMI v. NEELANCHERAYIL 
Roe KALANDAN (1872), 8 Mad. 14.— 


foreign ct. where deft. took nu ob- 
jection to the jurisdiction, but appeared 
by an agent & defanded the suit on 
the merits :—Held: he must be held 
to have waived tho jurisdiction; & 
in a suit brought on the judgment of 
the forcign ct., he was estopped from 
taking any exception to the juris- 
diction. —FAZAL SHAU KHAN v. GAFAR 
KHAN (1891), I. L. R. 15 Mad. 82.— 
IND. 

1. —— To irregularity—Arbitration 
proceeds. J—Pitf. having bought two 

orses from deft. & given a chattel 
mortgage upon them, a dispute arose 
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Sect. 3.—By representation: Sub-sect. 3, I. (a) 
dit.) 

deft. had not set up the premature issuc of the 

writ as a defence on the hearing of the summons 

under Ord. 14, the judgment then obtained cured 

the defect in the writ.—STIRLING & Co. v. NORTH 

(1913), 29 T. L. R. 216. 

1525. Irregular service./—It is 
no objection to the service of a writ of summons, 
that it was not made until after the expiration of 
four months from the date provided deft. agrees 
{o accept it as good service. 

Deft. cannot avail himself of an irregularity, 
in the service of the writ, to which he has himself 
assented (TINDAL, C.J.).—COATES v. SANDY (1841), 
2 Man. & G. 313; 9 Dowl. 381; Drinkwater, 
120; 2 Scott, N. R. 535; Woll,134; 133 E. R. 
765. 

1526. -—— - ~—,./—Service of a copy 
of a writ was made by leave, under a mistaken 
belief as to the state of facts, upon F., a foreigner 
residing out. of British jurisdiction. F. took no 
steps to have the service set aside or to enter an 
appearance, & judgment was signed against him 
four months after the service of the writ :— 
Held: a notice of the writ, & not any service of 
the writ, was compulsory upon a non-British 
subject: not in British dominions, under ord. 11, 
r. 6; & such a wrongful service was not an 
irregularity which could be dealt with under 
ord. 70, r. 1, nor was deft. estopped, under 
ord. 70, r. 2, from taking steps to set aside the 
proceedings.—lEwirson v. FABRE (1888), 21 
Q. B.D. 6; 57 L. J. Q. B. 4493 58 L. T. 856 ; 
36 W. R. 7173) sub nom. HEWETSON v. FABRE, 
47. L. R. 519, D.C. 

1527. ----- ----- Party sued in wrong name.|— 
Where a party is sued by a wrong name, & suffers 

















ESTOPPEL. 


judgment to go against him, without attempting 
to rectify the mistake, he cannot afterwards, in 
an action against the sheriff for false imprison- 
ment, complain of an execution issued against 
him by that name,—FISHER v. MAGNaAy (1843), 
5 Man. & G. 778; 1 Dow. & L. 40; 6 Scott, N. R. 
5688; 12 L. J. C. P. 276; 1 L. T. O. S. 109; 
134 KH. R. 774. 

an oation :-—Distd. Walley v. M‘Connell (1819), 13 Q. B. 

1528. Issue of distringas against 
party abroad.|—If a distringas to compel an 
appearance issues against a person who was 
abroad at the time when service of the writ of 
summons was attempted, it is irregular, but unless 
deft. applies promptly after he is aware of the 
proceedings against him, he will be taken to have 
waived the irregularity. BROUGH v. EISENBERG 
(1849), 14 Q. B. 446; 19 L. J. Q. B. 22; 14 
L. T. O. S. 270; 14 Jur. 64; 117 E.R. 174. 
Annotations >—Apld. Dick v. Dover (1850), 14 L. J. OS. 

get, wae Mentd. Whitaker v. Crocker (1851), 2 1. M. 

“ - #0. 

1529. --—- .- — Cause tried without jury before 
commissioner without judge’s order.|——A cause 
was tricd without a jury before a comr, of Nisi 
Prius, not a judge of the superior cts. The parties 
had consented ; & the judge in open ct. sanctioned 
this course; but there was neither a judge’s 
order, nor a consent in writing. The unsuccessful 
party having moved for a new trial :—-Held: the 
comr. having general jurisdiction to try, the 
parties were precluded by their conduct from 
questioning the verdict on account. of the absence 
of these preliminaries.-ANDREWS v. ELLIOTT 
(1855), 5 FE. & B. 502; 25 1. 3.Q. Be 1; 261. 7. 
O. 8S. 57; 1 Jur. N.S. 1046; 119 EK. R. 567; 
affd. (1856), 6 E. & B. 338, Ex. Ch. 

Annotations :—Apld. Haines rv. Kast India Co. (1856), 

11 Moo. P.C. C. 395 Tyerman v. Smith (1856), 6 H&B. 


execution against F. 


as to whether the horses had heen 
paid for or not. The parties agreed 
to refer their disputes to arbitration, 
pitf. having been induced by threats 
to do se. The proceedings of the 
arbitrators were udmittedly irregular, 
but an award was made giving the 
horses to deft. who was to pay the 
feed bill due against them, & $15 for 
previous expenses. Deft. then paid 
the feed DU] & the $15 & took awuy 
the horses. Pitf. afterwards replevied 
the horses in the county ct. :—IUrld: 
pltf. was not estopped from objecting 
to the agreement & award by the fact 
that he had allowed deft. to take the 
horses & pay the money according 
to the award, or by allowing deft. to 
keep the horses for so long.—LAFER- 
RIERE ¢. CADIEUX (1896), 11 Man. L. R&R. 
175.—CAN. 

m. -+-Where the 
parties prayed the ct. to appoint two 
arbitrators & an umpire & to refer 
the case to them for decision, & under- 
took to abide by such decision as migbt 
be passed by them unanimously or by 
w majority of them:—dZHeld:  plitf., 
having appeared before the umpire 
& taken no objection to the procedure 
of the wmpire from Mar. to Aug., was 
estopped from raising the objeetion 
that an award of the umpire alone was 
invalid.-~Kupu Kau ov. VENKATA- 
ing (1882), J. L. 2. 4 Mad, $1). — 











n. —-- —.}- Where objec- 
tion to the validity of the award on 
the ground thut it was made beyond 
the time allowed wax not taken by 
deft. in the first ct.:—eld: he was 
not thereby estopped from raising 
the objection for the first time in 
appeal, inusinuch as it was not shown 
that in the first ct. he was aware of 
the defect, or had done anything 
to imply consent to extension of the 


» brought a reduction to 


time.-—- CHUHA MaLr,. HARI RAM (1886), 
I. L. RR. 8 All. 548.—IND. 


oO. -——.J—One of the 
parties to a submission to arbitration 
the decree- 
arbitral, on the ground that the 
submission had fallen at a date prior 
to that of the decree in consequence of 
the arbiter having neglected to proro- 
gate it:—Held: Jursuer was barred 
from pleading the want of prorogation, 
because the parties had continued to 
plead before the arbiter long after the 
date of the alleged lapse of the sub- 
mhission.—PAUL v. HENDERSON (1867), 
5 Macph. (Ct. of Sess.) 613; 39 Se. Jur. 
307.—SCOT. 








p. Application out of 
fime.)-—On appeal from an order vary- 
ing a referee's report objection was 
taken that the appln. for the order 
was made out of time :-—-#feld: the 
objection should have been taken 
before the judge who made the order, 
who could have extended the time, 
& not being so taken was waived.-— 
FULTZ v. MCNEIL (1906), 38 N.S. It. 
506.—CAN. 


q. ——— -—— Action against partner- 
ship-—On foreign judgment againat 
corporation.|—A judgment was re- 
covered by pltf. in Q. against defts. 
sued & described as ‘* La Cle. de P. Le 
T.? a corpn. having its head office in 
QO. There was no incorporated co. in 
O. of that name, but a partnership 
In that name was rcregistercd in O., 
the partners being F. M. & his wife. 
This action was Legun by writ of 
sulnmons specially indorsed with a 
claim for the amount of the Q. judg- 
ment. Le T. P. Co. appeared by the 
naine mentioned in the writ as if sued 
usa corpn., & pitf. obtained a summary 
Judgment against defts. 
motion by plitf. for leave to issue 


Upon a. 


M. & his wife, 
as micmbers of the partuership, an 
issue) owas directed to determine 
whether they were members & Hable 
to execution :—Jleld: if the Q. 
judgment was to be regarded as one 
against a corpn., & therefore not 
capable of being the foundation of an 
action thereon against a partnership 
firm of the same name, that objection 
shonild have been taken, but was not, 
on the motion for sunimary judgment. - 
GIBSON tv. Li TEMPS PUBLISHING Co. 
(1906), 24 C. LL. T. 213; 6 O. L. 2. 
690; 2 O..W. Lt. 1122. -- CAN. 


r. - Amount payable 
under affiliation order——-Not put before 
jury in appeal.j--After the judge of a 
county ct., on the tinding of the jury, 
had confirmed an affilation order 
made by a magistrate, deft. applied 
for w new trial on the ground that 
the amount which the magistrate 
ordered deft. to pay had not been put 
before or passed upon by the jury :— 
Held: it was incumbent upon deft. 
to have raised the point now relied 
on when the case was being given 
to the jury, &, baving failed to do 50 
at that time, he was cstopped from 
doing so afterwards.—SHEET HARBOUR 
OVERSEKERS v. KENNEDY (1915), 48 
N.S. Rh. 258.—CAN. 


- Ayreement as to 
rution of deeree—Hrecution of ayrce- 
ment as decrec.jJ—-The parties to a 
decree altered Hd agreement such 
decree as regards the mode of payment 
& the interest payable. For many 
years such agreement was oxccuted as 
a decree, without objection being 
taken by the judgment-debtor :-— 
Hicld: the judgment-debtor was not, 
by reasun thut he had submitted to 
the execution of such agreement as 
a ducree, estopped froin objecting to its 
continued execution as a deeree. 
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719. 

514; Irwin v. Grey (1865), 19 C. .S. 585; Foster 

v. Usherwood (1877), 47 L. J. Q. B. 30. Mentd. Waterton 

v. Baker (1868), L. R. 3 Q. B. 173; Hamlyn v. Bettcley 

(1880), 6 Q. B. D. 63. 

1530. Notice of objection out of time.] 
-~—Applts., more than 25 days after the deposit of 
a list by the overseers, gave to the assessment 
committee notice of objection thereto. The 
assessment committce heard & decided on the 
objection ; & on an appeal against such decision 
took the preliminary objection that the notice 
had been given out of time :—Held: the objection 
must be overruled.—HOARE, WILSON & Co. v. 
ST. OLAVE’S UNION ASSESSMENT COMMITTEE 
(1890), Ryde, Rat. App. (1886-90), 209. 

1531. To action—Want of jurisdiction.|— 
Pitf. having a cause of action for £38 10s. upon 
the balance of an account, sued in the county ct. 
for £17 part thereof; & as deft. confessed the 
debt, & it did not appear to the ct. that the claim 
was part of a debt exceeding £20 obtained judg- 
ment for that sum. Afterwards he sued for the 
residuc in the superior ct. where it was held, that 
by suing in the county ct. for part of the debt he 
had abandoned the residue, Upon a rule to set 
aside the verdict, & to enter it for pltf.:—Held: 
as he had done nothing to abandon the excess, & 
deft. had not Reoanted to the jurisdiction of the 
county ct. plitf. might maintain such action in 
the superior ct.—VINES v. ARNOLD (1849), 8 
C. B. 682; 7 Dow. & L, 277; Cox, M. & H. 320; 
Rob. L. & W. 180; 19 L. 3. C. P. 98; 14 L. TT. 
O.S. 222; 13 J. P. 7955 14 Jur. 350; 137 FE. R. 














655. 

Annotation :—Refd. Isanc v. Wyld (1851), 7 Exch. 163. 
1552. ---- -— — Failure to plead deed of arrange- 

ment.|—In an action against defts. for not 


arresting a judgment-debtor who had produced 


Drur Rat v. GOKAL PRASAD (1881), 


N. ZL. R. 396,—N.Z. 
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Refd. Ringland v. Lowndcs (1864), 17 ©. B._N. 8. | to them a due certificate of the filing & registration 


of a deed of arrangement, but which deed, having 
been executed before the commencement of the 
action, was, to the knowledge of defts., pleadable 
in bar of the action against the judgment-debtor, 
but had, in fact, not been so pleaded :—Held: 
defendants were bound to arrest the judgment- 
debtor, & he was estopped from using the deed 

to defeat execution.—GopDWIN v. STONE (1869), 

L. R. 4 Exch. 331; 38 L. J. Ex. 153; 20 L. T. 

711; 17 W. R. 923. 

Annotations :-—Consd, Allen v. Carter (1870), L. R. 56 C. BP. 
414. Refd. Ames v. Watcrlow (1869), L. Rh. 5 C. P. 53. 
1533. .|—Where a debtor, having 

had an opportunity to plead a deed under Bank- 
ruptcy Act, 1861 (c. 134), 8. 192, has neglected to 
do so, both he & the sheriff, provided the latter 
has notice of the facts, are estopped from relying 
on it, under sect. 198, as a bar to an execution. 

B. was on Aug. 3 served with a writ under 
Bills of Exchange Act, at the suit of A., & on 
Aug. 5 B. executed a composition-deed, which 
was registered on Aug. 13. On Aug. 15 judg- 
ment was signed for non-appearance to the writ, 
& aca. sa. issued on Sept. 25, under which B. was 
arrested. The sheriff, having notice of these 
facts, released B. from custody on being shown 
the certificate of registration of the deed: — 
Held: the sheriff was liable to an action for an 
escape.—ALLEN v. CARTER (1870), L. R. 5 C. P. 
4143; 39L. J.C. P. 2123 22 L. T. 586. 

1534. Failure to give counter notice—Of in- 
tention to dispute validity of will—-Court of Probate 
Act, 1857 (c. 77), s. 64.|—-By above seet. the pro- 
bate of a will of real estate is to be ‘ sufficient ”’ 
evidence of such will, its validity & contents, if 
the party intending to establish the will gives 
notice to the other party ten days before the trial 











I. Li. R. 3 All. §85.— IND. 

t. —--.}] —-Ram- 
LAKHAN RAtv. BAKHTAUR Kal (1884), 
lt. la RR. 6 All. 623.—IND. 


ao ee Sale in execution of 
decree.) —The fact that a judgment- 
debtor, who petitions to have the sale 
in execution of the decree against him 
sot aside on the ground of fraud & 
irregularity, has, in a petition made 
previous to the sale asking for its 
adjournment, made no mention of the 
irregularities relied on dees not create 
an estoppel— RAMAN ot. KUNHAYAN 
(1803), 1. L. 20. 37 Mad. 304.—IND. 


b, —-—-- Right to sue in 
forma pauperis.)--Pith in a suit 
brought ta forma pauperis died, but 
in ignorance of her death the ct. 
passed a decree in her favour. Deft. 
uppealod, Inaking respondent to his 








appeal a lady whom he alleged to be. 


the legal representative of deceased 
pitt. On this appeal an order was 
passed, by consent of partics, sonding 
back the suit to bo re-tried on the merits 
as between deft. & the person nominated 
by him as pitt. & a decree was again 
passed in favour of pltf.:—Held: it 
was not thereafter open to deft. to 
object. that there had been no inquiry 
into the right of tho representative 
of the original pltf. to gue as a pauper. 
—~AKBAR HUSAIN tv, ALIA BIBL (1902), 
Ll. L. 2. 25 AM. 137.—-IND, 


, & ——-- Bankruptcy procced- 
tngs.|—-Where a ereditor tenders u 
proof for a debt under Debtors & 
Creditors Act, 1876, 8. 96, even if he 
do so informally & the proof is rejected, 
it is an oloction to take the benefit 
of the bkpey., & will operato as a waiver 
“ ail previous irregularities in the 
bkpoy. proceodings, & the creditor who 
hus so claimed cannot afterwards 
appear & ask to have the bkpcy. 
aunulled.—Re McCALLUM (1883), 1 





~— «6«To admissibility of — cri- 
dence, }—By 3 Vie., No. 7, 5. 4, a copy 
of a duplicate certificate to be tiled 
in the Supreme ct. was made the only 
evidence of a marriage under the 
Act :—Held: although the snarriage 
was proved by the original register, 
& it was no part of a minister's duty 
to keep the same, the prisoner was 
estopped from relying on the objection, 
the exclusion of the evidence not 
having been claimed at the = trial.— 
or. Paare (1852), 1 Legge, 713.— 
AUS, 


e. -——.]--- Where deft., at 
the trial assents to the reception of 
parol cvidence to prove the under- 
standing on which a note was given, & 
a verdict is given against him, he 
cannot. be allowed afterwards to argue 
in banc, the technical objection he 
had waived at the trial.--Davis. tv. 
MCSHERRY (1850), 7 U. C. Re 490.— 
CAN. 

Held >) applit. was 
estopped from appealing from the 
Inaster’s ruling that depositions taken 
on a former application would be 
read as evidence, by reason of applt. 
not having objected at a particular 
stage of the proceedings.—MACLENNAN 
v. GRAY (1888), 12 BP. kt. 431.—CAN. 


g. --— To attaching order in gar- 
nishee proceedings.}J—O. being agent 
of pltf. co., & having a quantity of 
stone consigned to bim, sold it to deft. 
ostensibly as his own. Subsequently, 
the price of the stone remaiuing unpaid, 
Was garnished by a ereditor of O., 
who, although he had notice of the 
perehes proceedings, tuok no steps 
o have the money released from 
the attaching order, or to show that 
the money was duc to the co. & not 
to him, & judgment was given against 
doft. as garnishee :—Held:  plitfs. 
wore ostopped from saying that O. sold 


the stone as their agent.— WALLACE 
HUESTIS GREYSTONE Co. rt. FOXWELL 
(1880), 20 N. B. R. 68.—CAN, 


h. To question nut to jury.j— 
It was objected that a false representa- 
tion alleged by deft. had not been 
found to be false to the knowledge 
of pltf. co. :—fleld : that a question 
with regard to such representation, put 
to the jury. having been ussented to 
by counsel on both sides as one the 
finding on which would be decisive, it 
Was too late to take this objection.— 
STaR KIDNEY Pap Co. rv. GREENWOOD 
(1884), 5 O. R. 28.—CAN, 


validity of bye-law.j— 
A deft. convicted on sunimary con- 
viction of an infraction of acity bye-law 
is estopped from contending on appeal 
that the bre-law is ultra vires uniess 
the objection was taken before the 
magistrate.—R. v. BOWMAN (1898), 6 
B.C. 1. 271.—CAN. 


1 -—--— To construction of words 
on bill of erchange.}---An objection, 
raised in appeal for the first time, that 
the insertion of the words ‘“ and 
exchange ’’? on drafts prevented them 
from being for a suin certain, was not 
allowed on the ground that had it 
been raised at the trial evidence might 
have been adduced to show that these 
words imported a definite & precise 
Hability.—-UNION BANK OF CANADA ft. 
ANTONTOU, [1921] 1 W. W. R. 649: 56 
b. L. R. 338: 615. C. R. 253.—CAN, 








m. To genuineness of deeds.|-- 
Where pottahs about half a century 
old were put forward in suits to which 
the represeutatives of tho present 
litigants were parties & no objection 
was raised then or since, their conduct 
was beld to amount to an admission 
of, or acquiescence in, the bona fides 
of the pottahs.—KaILaAs CHANDRA 
oy v. HiRA LAL SEAL, FAKIR CHAND 
GHOSE wv HikRaA LAL SKAL (18638), 


384 


Sect. 3.—-By representation: Sub-scct. 3, I. (a) tit. 
& (6) a. & vi.J 

of his intention to give the probate in evidence, 

unless within four days of the receipt of such 

notice the party receiving it gives a counter- 
notice of the intention to dispute the validity 
of the will:—Held: that “ sufficient ’’ means 

“orimd facie”? only, & not “ conclusive,” & the 

opposite party is not estopped by the sect. from 

disputing the validity of the will, although he has 

given no counter notice. BARRACLOUGH 1%. 

GREENHOUGH (1867), L. R. 2 Q. B. 612; 8 

B. & 8. 623; 36 L. J. Q. B. 251; 15 W. BR. 934, 

Iéx. Ch. 3 revsg. S. C. sub nom. BARACLOUGH 1. 

GREENOUGH, 15 L. T. 157. 

Annotations :—Mentd. Simpson vv. Smith (1871), L. i. 6 
C. P. 875; Ystalyfera Iron Co. vy Neath & Brecon Ry. 
(1873), L. R. 17 ig. 142. 

1535. Failure to appeal—From_ interlocutory 
order./— There is no appeal from an interlocutory 
order, which is a mere grievance ; but the cause 
being appealed on the merits, the party may bring 
the grievance to the notice of the superior ct. ; 
failing to do so, the party is held to adopt the 
interlocutory order; and upon the cause being 
remitted, is estopped from moving the ct. to 
rescind such order.—THE WILLIAM Hutt (1860), 
1 Lush. 25; 1L. TI. 448; 167 E.R. 13. 
Annotations :-—Mentd. The Demetrius (1872), L. R.3 AL & EK. 


523; The Jacob Landstrom (1878), 4 P. D. 191: The 
Se UNEATEY, {1895} bP. 264; The Creteforest, [1920] BP. 


See, now, R.S. C., Ord. 58, r. 14. 

1536. Failure to apply for issue.|— Semble: if, 
at the hearing, a marricd heiress-at-law does not 
ask for an issue, she is bound by the decree.-— 
TURNER v. TURNER (1852), 2 De G. M. & G. 28; 
2] L. J. Ch. 4223; 10 L. T. 0.8.15; 42 E.R. 781. 
Annotation :—Refd. Watson vt. Marston (1853), 4 De G. M. 

& G. 230. 

Point not raised in county court—Whether 
available on appeal.|— Sec Country Courts, Vol. 
NIII., pp. 529, 530. 














(L) Apart from Legal Procecdings. 
i, Jn General. 

1537. General rule.|—Waiver or acquiescence, 
like election, presupposes that the person to be 
bound is fully cognisant of his rights, &, being so, 
neglects to enforce them.—VyYVYAN v. VYVYAN 
(1861), 30 Beav. 65; 7 Jur. N.S. 891; 9 W. R, 
Te o4 E.R. 81335 affd., 4 De G. F. & J. 183, 

1538. Acquiescence in trivial breach of cove- 
nant—No waiver of breach of more important 
character.|-—The owners of a freehold property, 


2B. L. RR. A.C. 95; 10 WL. BR. 403.— 
IND. not barred by 


such excess : —Jleld: 
estoppel—-OsSMOND 


LiSTOPPEL. 


on a sale of a plot of land to pltf., covenanted 

with him not to allow any house built on the 

adjoining land to be used for the sale of liquor. 

They afterwards sold another plot to a person 

who granted a leasc to deft., such lease pur- 
porting to allow deft. to carry on the trade of a 
vendor of wines & spirits & bottled ale. Deft. 
at the date of his lease knew of the existence of 
the former covenant. Deft. having commenced 
to carry on the sale of wines, etc. :—Held: 
acquiescence in a trivial breach did not preclude 

Itf. from relief in respect of a breach of an 

important character. --RICHARDS v. REViTT (1877), 

7 Ch. dD, 224; 47 L. J. Ch. 472; 37 L. T. 682 ; 

26 W. R. 166. 

Annotations :—Apld. Meredith v. Wilson (1893), 69_1. 'T. 
336. Refd. Osborne vt. Bradley, [1903] 2 Ch. 416.  Mentd. 
Formby v. Barker (1903), 89 L. TT’. 249; Jcliston vv. 
Reacher, [1908] 2 Ch. 374; Sharp v. Harrison, [1922] 
1 Ch. 502. 

1539. —-- - -——..]—- Certain lots forming part 
of a building estate, were subject to a restrictive 
covenant that no building on any lot should be 
erected or used as a shop, workshop, warchouse, 
or factory, nor should any trade or manufacture 
be carried on on any lot. Since 1886 W. carried 
on the business of a Jaundryman on one of the 
lots. In July, 1893, he commenced to build on 
a lot of which he was the owner, a_ building 
adapted solely for the purposes of his business. 
An owner of other of the lots, thereupon com- 
menced an action to restrain the erection of the 
building. The evidence showed that all the 
buildings erected on the Jots were private resi- 
dences, but that in several of them trades, e.g., 
dressmaking, boot repairing, & washing, had for 
some time openly been carried on. It also 
appeared that pltf. had kept cows on some of 
his lots, & had sold their milk at a shed erected 
on the lots for their use, that he had discontinued 
this business in 1886, & that subsequently he had 
temporarily let a part of these lots to a mason, 
& permitted him to erect & use a shed thereon 
for the purposes of his business :—Held: (1) deft. 
had committed a breach of the covenant ; (2) the 
breach was greater & morc serious than any 
previously committed; (3) having regard to 
that fact, pltf. was entitled to relief, & accordingly 
an injunction ought to be granted.—MEREDITH v. 
WILSON (1893), 69 L. T. 336. 

1540. -}—Restrictive covenants  in- 
tended to preserve the character of land to be 
laid out & used in a particular way will not be 
enforced in equity if such land has already been 
so laid out or used that its preservation, as 
intended, is no longer possible & the object of 








“The discharge was confirmed after 
plea & before trial, but did not appear 


such suit was 


Jn To application for execu- 
tion of decree.) ~-Where a judgment- 
debtor, being entitled & having an 
opportunity to plead a bar to execution 
of the decree against him, neglects to 
do so, & the application is entertained 
by the ct. & orders passed thereupon 
the judgment-debtor cannot at Bw 
kubsequent stage of the same execution 
proceedings object thut such previous 
application for execution ought to 
have been held to be barred.—SHER 


0. ——-— To accounts of adminisira- 
tor pendente lite.)—Where an adminis- 
trator pendente lite hud retained as his 
remuneration more than he was 
entitled to claim, & his accounts 
showing such amounts had been Passed 
by the ct. with the knowledge of pltfs. 
& without any objection being taken 
by them, & a suit was subsequently 
brought by pltfs. tu recover from him 


BEEBY v. KHITISH CHANDRA ACHARIYA 
CHOWDHURY (1914), 1. L. R. 41 Cale. 
771.— IND. 





p. To competency of plaintiff 
to aue.jJ-—A party who had allowed the 
agent of his opponent to obtain decree 
for expensos in his own name, found 
barred by the exception of competent 
& omitted, from suspending a change, 
on the allegation that the agent had 
no attorney licence, for the period 
when the expenses were incurred.— 
EWING v. WALLACE (1831), 6 Wils. & 8. 
222; affg., 9 Sh. (Ct. of Sess.) 385; 6 
Fac. Coll. 281.—-SCOT. 


q. Failure to nlead discharge 
under Insolvent Act-—Lefore judgment.] 
—lltf. recovered judgment against 
deft. after plea puis darrein  con- 
tinuance of composition & discharge 
under Insolvent Act, 1869, the suit 
having been commenced before the 
assigument of -deft. under the Act. 


to have been brought toe the notice 
of the ct. in any way at the trial. 
On motion to set aside cxecution on 
the judgment :—Held: deft. having 
neglectod to plead his discharge before 
judgment was estopped from setting 
it up afterwards to defeat the execu- 
tion.--WALLACE v7. Kossom (1878), 
238. C. Lt. 488.--CAN, 


ry. Failure to defend suit—Objee- 
tion to erecution of decree.J—-Where 
@ person on his own application was 
added as a party resp. to un appeal, 
& on the case on appeal being re- 
manded for ro-trial on the merits, 
took no steps whatever to defend the 
suit :—dicld:; ho could not afterwards 
plead by way of objection to exccution 
of the decreo, matters which ought 
to have formed part of his defence to the 
suit, had he chosen to defend it.— 
KIBHAN SAHAIL¥. ALADAD KHAN (1891), 
1. lu. hk. 14 All. 64.—IND. 


Part VI.—ESsToPPrEL IN Pars. 


the covenants cannot be attained; but the fact 
that such covenants have not been enforced in 
the case of some trivial breaches does not prevent 
them from being enforced in the case of other 
subsequent breaches. — KNIGHT v. SIMMONDS, 
[1896] 2 Ch. 294; 65 L. J. Ch. 583; 74 L. T. 563 ; 
S ie R. 580; 12 T. L. R. 401; 40 Sol. Jo. 531, 


Annotations :—Consd. Sobey v. Sainsbury, [1913] 2 Ch. 513. 
Refd. Rowell v. Satchell, {1903} 2 Ch. 212; Ramuz v. 
Pelgh on eee Conservative & Unionist Club (1915), 31 


Waiver of breaches of covenants generally.|— 
See LANDLORD & TENANT; SALE OF LAND. 

In respect of contracts generally—Waiver of 
time for performance.]|—See CONTRACT, Vol. XII., 
pp. 316, 317, 356-358. 

Waiver before breach.]—See CONTRACT, 
Vol. XII., pp. 332-334. 

Waiver of right to elect to treat contract 
as at an end.J|—See ConTRACT, Vol. XII., pp. 348, 
349. 

—— Waiver of condition precedent.] — See 
CONTRACT, Vol. XII., pp. 433, 434. 

Money tortiously received or retained— 
Waiver of tort.])—See ConTRAcT, Vol. XII., pp. 
562, 563. 

In respect of building contracts—Waliver of 
certificate.|—See BuILDING CONTRACTS, Vol. VII., 
pp. 363, 364, Nos. 127, 128. 

-~—— Waiver of right to forfeit.]|—-See BUILDING 
CONTRACTS, Vol. VII., pp. 407, 408, Nos. 298, 299. 

In respect of negotiable instruments—Waiver 
of presentment for payment.|—Sce BiILis or Ex- 
CHANGE, Vol. VI., pp. 246, 247, Nos. 1578-1583. 
Waiver of notice of dishonour.|—-See BILLs 
OF IXCHANGE, Vol. VI., pp. 281-286. 

In respect of land—Acquisition under compulsory 
powers—Consent to entry on land.|—See CompuL- 
SsORY PurcnAsSE OF JLAND, Vol. XI., p. 218, 
Nos. 1018-1023. 

Sale of land—Waiver of objections to title.] 
—See SALE OF LAND. 
- ——— Walver of right of rescission.|—See 
SALE OF LAND. 
Landlord & tenant—Waiver of forfeiture 
by lessor.]|—Sece LANDLORD & TENANT. 
Waiver of notice to repair.|—See 
LANDLORD & TENANT. 
Waiver of notice to quit.|—Sce LAND- 
LORD & TENANT. 
Waiver of breaches of covenants. |. 
See LANDLORD & TENANT. 
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ii. By Positive Acts. 

1541. Voluntary resignation—Waiver of ob- 
jection to authority of mayor to disfranchise 
burgess.|—R. v. TIDDERLEY (1660), 1 Sid. 14 ; 
82 E. R. 941. 

Annotations :—Mentd. R. v. Simpson (1717), 1 Stra. 44; 

R. v. Griffiths (1822), 5 B. & Ald. 731; RR. v. Pattison 


(1832), 4 B. & Ad. 9; Godmanchester Bailiffs v. Phillips 
(1836), 4 Ad. & Hl. 550. 


1542. Acceptance of money—Waiver of ob- 
jection as to amount.|—If the conditions of sale 
are that a certain sum per cent. shall be paid as a 
deposit. & the auctioneer accepts a less sum, he 
cannot afterwards object that too little was paid.— 
HANSON v. ROBERDEAU (1792), Peake, 163, N. P. 


Annotations :—Mentd. Franklyn v. Lamond (1847), 4 C. Il. 
658; Wood v. Baxter (1883), 49 L. T. 45. 


1543. From sheriff—No waiver of right to 
bring action against sheriff—For false return.|—- 
Where the sheriff on a fi. fa. returns that he has 
levied part of the debt, & that the debtor has no 
goods whercof the residue can be levied; & the 
creditor accepts the amount levied on account, & 
towards payment of his debt; he is not thereby 
precluded from bringing an action against the 
sheriff for a false return.—HoLMEs v, CLIFTON 
(1839), 10 Ad. & El. 6783; 2 Per. & Dav. 556; 
4 Per. & Dav. 112; 8 L. J. Q. B. 247; 3 Jur. 629; 
113 K. R. 255. 

1544. Instructions to sheriff to proceed with 
execution—-No waiver of right to attach sheriff 
—For not duly returning writ.|—PItf. does not 
waive his right to an attachment against the 
sheriff for not duly returning a writ of fi. fa., by 
directing him, after the expiration of the rule to 
return the writ, to proceed with the execution, 
which had been suspended by an adverse claim.— 
HowitTr v. Rickasy (1841), 9 M. & W. 523; 1 
Dowl. N. S. 389; 11 L. J. Ex. 73; 152 HE. R. 23. 

1545. Assessment of compensation—In respect 
of loss of office—-Waiver of right to deny holding 
of office.|—Afandamus to a borough corpn., 
recited that the prosecutor had held certain 
offices of profit within the borough that under 
5 & 6 Will. 4, c. 76, he was removed therefrom ; 
that he preferred his claim for compensation to 
the town council, who disallowed the same; that 
he then obtained a mandamus requiring the corpn. 
to assess compensation, & to secure the amount 
by bond; & that they assessed £60 per annum 
whereupon he appealed to the Lords of the 
Treasury who awarded £112 per annum. The 
writ concluded by requiring the corpn. to give 








PART VI. SE (by  aalceah 3.— 
ii. 


1544 i. Instructions to sheriff to pro- 
ceed with execution—No waiver of right 
to attach sheriff— For not duly returning 
writ.J—A fl. fa. at the suit of G. against 
i. was placed in the sheriff’s hands, 
with instructions not to enforce it 
until further orders, wuless other 
executions should come in. No further 
instructions were received, & pitf. 
subsequontly put in an execution with 
directions to proceed at once. Tho 
sheriff levied on both writs, & paid 
over the moncy to G., who had in- 
demnified him. Pltf. then obtained 
a return to his writ of nulla bona, 
which the sheriff said was the only 
return he would make, & sued out a 
ca. sa., on which KR. was arrested :— 
Held: pltf., by taking such return, 
had not precluded himself from pro- 
ceedings against the sheriff, & he 
could maintain an action for a false 
return.—AITKIN v. Moopy (1856), 13 
U. G. R. 469.—-CAN. 


s. Election to office — Person im- 


peaching election voy Ee on 
an application under Local Govt. Act, 
J -—VOL. xXXxT, 


1890, to oust from office, it is the ct.’s 
duty to consider whether appct. has 


.by his conduct precluded himself from 


the right to take the objections upon 
which he relies, & if tho ct. is of 
opinion that he has so precluded 
himself, it should refuse the application. 
Where appct. has nominated a candi- 
date for election & had voted thereat : 
—Held : he was precluded from object- 
ing to tho validity of the election.— 
Re Henpy, He p. CLAYTON (1902), 28 
Vv. L. R. 105.—AUS, 


-}-—The ct. will not 
set aside an election on the relation 
of a party who concurred in the election, 
& voted for the person whose clection 
he afterwards attempts to set aside.— 
Rh. v. PARKER (1852), 2 C. P. 15.—CAN. 


a. .J—A party whose 
proxy had been present at the election 
of directors of a railway co. & had 
seconded the motion for their election : 
—Held: to be barred = vgersonali 
exceptione from objecting to their 
proceedings, on the ground that they 
were not directors of the co.— 
HUTCHESON v. HALKETT (1847), 10 
Dunl. (Ct. of Sess.) 150; 20 Sc. Jur. 








43,—SCOT. 


b. Defective harvester — Knowledge 
of purchasers of defect.}—Applts. de- 
livered to resps. a harvester, under a 
hire purchase agreement containing 
inter alia the following terms: ‘“ Ali 
our machines are warranted to be well 
made & of good material, & to do good 
work with propor management when 
set up & ocorrectly operated. If 
upon starting any one of our machines 
it should not work well, immediate 
written notice must be given to G., 
& the local agent from whom it was 
purchased, & reasonable time allowed 
to get: it & remedy the defects, if anys 
the hirer rondering necessary & friendly 
assistance; when, if it cannot be 
made to do good work, it shall be 
returned free of cha to the place 
where received, & the payment of 
money & notes will be returned. 
Failure to immediately give notice 
as above, or continued possession of 
the machine, whether it is kept in use 
or not, shall be conclusive evidence that 
the machine fulfils every warranty.”’ 
The machine when tested after de- 
livery was not in good working order, 


c oC 
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Sect. 8.—By representation: Sub-sect. 3, I. (b) v4.) 


their bond for such last mentioned amount. 
Return: that claimant did not hold certain of 
the offices, that he had made a former appeal to 
the Lords of the Treasury, against the original 
disallowance by the town council & that the 
Lords of the Treasury had then assessed only 
£60 per annum. To the first part of the return 
the claimant pleaded estoppel stating the assess- 
ment in compliance with the former writ & stating 
also that the corpn. had returned to that writ 
that they had made such assessment. To the 
second part of the return demurrer. Demurrer to 
the plea of estoppel for al Sear :—Held: (1) the 
Lords of the Treasury had no jurisdiction to 
entertain the first appeal, the*claim having been 
altogether disallowed by the town council & the 
matter of appeal being therefore not a question 
of amount but of right; & consequently that 
the Lords might entertain in the second appeal 
& their award upon it was conclusive; (2) the 
plea was bad for duplicity ; (3) the assessment 
by the corpn. under the former mandamus ad- 
mitted by the present return estopped the corpn. 
from denying that the claimant held the offices 
in question.—SANDWICH CoRPN. v. R. (1847), 
10 Q. B. 671; 16 L. J. Q. B. 482; 11 Jur. 1100; 





but no notice of any kind was given to 
applts. for over six weeks, & although 
resps.’ & applits.’ agent knew the 
machine was not working properly, 
resps. signed a starting certificate. 
Later, negotiations took place between 
applts. & resps. with a view to sending 


allegat 
contained in it. 


such being the conditions of the 
policy ; & issues were taken on these 

ions. There were two separate 
policies on a shop & on the goods 
Both building & 
goods were destroyed. 
place on June 13, & the notices, both 


ESTOPPEL. 


116 BE. R, 218, Ex. Ch.; revsg. 8. C. sub nom. R. v. 
SANDWICH CORPN. (1846), 10 Q. B. 563. 


Annotation :—Generally, Mentd. R. v. Brighton Council 
(1857), 7 BE. & B. 249. 


1546. Recognition of true owner—Waiver of 
right to set up Real Property Limitation Act, 18383 
(c. 27.)]—Dor d. Groves v. Groves, No. 1142, 
ante. 

1547. Confirmation of agreement—-Waiver of 
objection that agreement under mistake.|—Pltf. & 
deft., being mtgor. & mtgee., entered into an 
agreement, being a compromise of a foreclosure 
suit, by which the mortgaged estate was to 
remain the absolute property of deft., subject 
only to this condition, that if pe paid a certain 
sum upon a day named, deft. should reconvey the 
estate, & deliver up the title deeds to pltf. A 
person was willing to purchase a portion of the 
estate from pltf. for more than the sum to be paid 
to deft.; but deft. refused to produce the title 
deeds to the proposed purchaser. PIitf., believing 
this difficulty could not be overcome, twelve days 
before the day named for the repurchase, entered 
into a fresh agreement with deft., securing to the 
latter far more favourable terms. The purchaser 
was, in fact, willing to waive the difficulty about 
the title deeds, & ready immediately to pay the 
money for the repurchase to deft., & he informed 


afterwards. Notice of the accident 
was not sent to the co. until 3 days 
before death. After the death the 
co. wrote to the widow: “ In accord- 
ance with the conditions of our policy, 
we desire a post mortem examination of 
deceased.’’ The co, did not inform 


The fire took 


an expert to examine the machine, & 
an offer was made to exchange the 
machine for another:—Held: no 
notice having been given to applts. 
as required by the contract, resps. 
were precluded from raising any 
question as to a breach of warranty, 
& in the circumstances there was no 
waiver of notice—HaRRIS SCARFE & 
Co., LTD. vu. BROWNLIE BROTHERS(1915), 
18 W. A. L. It. 55.—AUS. 

ce. Drawer of bill agent of company 
—-Whether acceptance waives right of 
objection—As to description of company.) 
—-Where a bill is drawn by a person 
signing as agent of a co., the acceptance 
adimits the signature & authority of 
the agent, & precludes any technical 
objections as to the oomposition or 
description of the co., or their ability 
to draw the bill— BANK OF MONTREAL 
v. De LATRE (1849), 5 U. C. R. 362.— 
CAN. 

d. Contract under seal — Incapacily 
of corporation.|}—A municipal corpn. 
with certain defined powers is not, 
by entering into a contract under seal, 
cstopped from showing its incapacity 
to make such a contract.—JAMEISON 
v. FREDERICTON CITY (1851), 2 All. 
128,— CAN. 

e. Part payment of estimate — 
iestimate not presented as required by 
law.J}—Where an estimate of the sum 
required for school purpose for a 
certain year was sent to the town 
council by the trustees, & the council 
recognised such estimate by paying 
a portion, & submitted to the ct. 
their reasons for refusing to pay the 
balance :—Held : they were precluded 
from objecting that the estimate was 
not Jaid before them as by law required. 
~——BROCKVILLE SCHOOL TRUSTEES Vv. 
BROCKVILLE Town (1852), 9 U. CG. BR. 
302.—CAN. 

_f, Insurance _ pulicy— Delay in 
giving _notice—Fire.}—Where notice 
of the loss & the particulars of it are 
required by a policy, they may be 
waived by the conduct of insurers. 
In this case the declaration alleged 
that notice of the loss was given to 
de{ts. forthwith, & an account of the 
particulars of the loss as coon as possible, 


as to the shop & the goods, were given 
on July 13. Defts. then entered into 
correspondence with pltf. as to furnish- 

better particulars, which were 
afterwards furnished; & they then 
refused to pay for the goods on account 
of some _ suspicious’ circumstances 
attending the fire, but they paid the 
amount insured on the house :—Held: 
defts. were precluded from objecting 
to the sufficiency of the notices, or to 
the time at which they were given.—— 
LAMBKIN v. ONTARIO MARINE & FIRE 
INSURANCE Co, (1854), 12 U. C. RR. 
578.—CAN. 








F. -})— Conditions of a 
HO icy required proofs, etc., within 14 
ays after loss, & provided that no 
claim should be payable for a specified 
time after the loss should have been 
ascertained & proved in accordance 
with this condition. There were two 
subsequent clauses providing re- 
spectively that until such proofs were 
poe no money should be payable 
y_ insurer, & for forfeiture of all 
rights of insured if the claim should 
not, for the space of three months 
after the occurrence of the fire, be in 
all respects vertified in the manner 
aforesaid :—Held: neither the local 
agent for soliciting risks nor an ad- 
juster sent for the purpose of investigat- 
ng the loss under a policy of fire 
insurance, has authority to waive 
aan ore with conditions precedont 
to the insurer’s Hability or to extend 
the time thereby limited for thelr 
fulfilment, & as the policy in question 
specially required it, there could be 
no waiver unless by indorsement in 
writing upon the policy signed as 
therein specified.—COMMERCIAL UNION 
ASSURANCE Co. v, MARGESON (1899), 
29 S, C. R. 601.—CAN, 


h. ——.}—A policy of acci- 
dent insurance with an insurance co. 
provided that it should be a con- 
dition precedent to recove that 
notice should be given within 14 
days of the accident, & in case of 
death the representatives should agree 
to a ost mortem examination if 
required by insurers. Insured met 
with an accident & died about a month 





the widow that they intended to 
reserve the objection for want of 
timeous notice. The widow gave her 
conscnt to the post mortem, which 
took place. In an action on the policy 
brought by the widow as extrix. :— 
Held: the co. by demanding a post 
mortem examination had waived the 
defence of timeous notice.—DONNISON 
v. IMMPLOYERS’ ACCIDENT & 
Strock INSURANOE Co. (1897), 2 
R. (Ct. of Sess.) 681; 34 Se. L. KR. 
510.—SCOT. 


k. —— Delay in taking roceed- 
ings. J—COUSINEAU v. CITY OF LONDON 
irk INsuRANCE Co. (1888), 15 
oO, R. 329,.—CAN. 


I. Waiver of condition.) — A 
policy of insurance against loss by 
fire contained the following condition : 
in case of subsequent assurance on 
any interest in property assured by this 
co., whether the interest assured by 
the same as that assured by this co. 
or not, notice thereof must be given 
in writing at once, & such subsequent 
assurance, indorsed on the policy 
granted by this co., or otherwise 
acknowledged in writing ; in default 
whereof such policy shall thenceforth 
cease be of no effect. Assured 
effected subsequent assurance & 
verbally notified the agent, but there 
was no indorsement made on the 
policy, nor any acknowledgment in 
writing by the co. A loss having 
occurred, the damage was adjusted by 
the inspector of the co., & neither he, 
nor the agent, made any objection 
to the loss on the ground of non- 
compliance with the above condition. 
In a suit to recover the amount of 
the policy the co. pleaded breach of 
the condition, in reply to which pitt. 
set up a waiver of the condition, & 
contended that by the act of the 
agent & inspector the co. were estopped 
from setting it up :—Held: assured 
not having complied with the con- 
dition, the pouey ceased & became 
of no effect on the subsequent assur- 
ance being effected, & neither the 
agent nor the inspector had power 
to waive a compliance with its terms.— 
WESTERN ASSURANCE CO. v. DOULL 





Part VI.—ESTOPPEL IN Pals. 


ee solr. & deft. of this after the agreement, 
ut before the day named for the repurchase. 
The agreement was, two months afterwards, 
embodied in a deed, which was executed by pitf. 
The purchaser filed a bill against pltf. for specific 
performance, in which all the facts appeared, & 
to which pltf. put in an answer stating, without 
question, her agreement with deft. She also 
raised a sum of money, which she was enabled to 
do by the agreement. Upon a bill, sceking to set 
aside the agreement & deed :—Held: whether 
there had or had not been sufficient grounds for 
impeaching the agreement, pltf., by confirmation 
& acquiescence, after a full knowledge of the 
circumstances, had lost all title to this relief.— 
SMITH v. PAWSON (1855), 25 L. T. O. S. 40, L. JJ. 

1548. Payment—Of one rate—No waiver of 
objection to another rate.|—-A meeting of all the 
ratepayers of the parish of H. was held on Nov. 11, 
1853, to consider whether the parish should 
adopt the provisions of the Lighting & Watching 
Act, 1833 (c. 90), when two-thirds of those present, 
as required by sect. 8, did not adopt the Act. On 
Dec. 1 another meeting was called of those rate- 
payers who lived within a radius of half-a-mile 
from the market, being the town portion of the 
parish. At this meeting the Act was adopted by 
a majority of two-thirds of the persons present, 
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& thereupon a rate was duly assessed upon 8., 
who lived within the town district. This rate was 
paid, but on a second rate being made he refused 
to pay :—Semble: the payment by S. of one 
rate did not estop him from objecting to another 
one.—R. v. DunN (1857), 7 BE. & B. 220; 26 
L. J. M. C. 74; 21 J. P. 565; 3 Jur. N.S. 341; 
119 E. R. 1229; sub nom. R. v. Sussex JJ., 28 
L. T. 0. S. 252. 
Annotation :—Mentd. R. v. Dickenson (1857), 21 J. P. 389. 
1549. Of deposit—& receipt of abstract of 
title—Waiver of right to recover deposit on ground 
of non-disclosure of name of vendor.]-— Pitt. 
signed a contract for the purchase of a leasehold 
shop from ‘the vendor,’’ subject to particulars 
& conditions; & the auctioneer signed ‘‘ as agent 
for the vendor.” Plitf. paid a deposit, & the 
vendor’s solr. forwarded to pitf.’s solrs. an abstract 
of title, & in reply they wrote: ‘‘ Without pre- 
judice to any question which may arise as to the 
contract of purchase herein, we beg to name 
Tuesday next to examine abstract of title, with 
deeds, etc.’’ After examining the abstract they 
forwarded requisitions, writing at the foot of 
them, ‘‘ The above requisitions are made without 
prejudice to any question which may arise as to 
the contract for the purchase of the premises.”’ 
Pitf. subsequently repudiated the contract, on 





(1886), 6 R. & G. 478; 6 C. L, T. 
539; 12S.C. KR. 446.—CAN. 

m. Condition in policy aa to 
uninhabited house—Notice to company— 
Refusal of company to entertain claim. |-—— 
Under the circumstances of this case, 
the co. were bound by the notice 
given to their agent by insured that, 
being about to leave the country, his 
dwelling-house would be left un- 
inhabited, but in charge of a neighbour, 
notwithstanding a condition in the 
yolicy that the same should be void 
It the co.’s consent to any dwelling 
being so left were not obtained from 
the head office & indorsed on the 
policy. The refusal of the co. to 
recognise or entertain pltf.’s claim, 
amounted to a waiver of their right 
to demand from him the details of 
his loss, prior to his bringing suit.— 
AGRICULTURAL INSURANCE Co. OF 
WATERTOWN v. ANSLEY (1888), 14 
Q. L. R. 183; 15 Q. L. R. 2563 
kh. L. O. 8S. 108.—CAN. 

n, Miadescription of risk.]— 
Where an insurance has been treated 
as existing by the reference of a claim 
for loss to arbn. under a clause in the 
policy, insurer is estopped from setting 
up the defence of no contract on the 
ground of mistake made on the part 
of insured in describing the risk.— 
Crry oF LONDON INSURANCE Co. v. 
SmIrH (1888), 15 S. C. R. 69.—CAN. 


Oo. Refusal of morignge’ to 
accept policy—Heinsurance by mori- 
gagees. |—Pitf. who was insured against 
fire with defts. for $1,000, effected a 
change of mtges. on the insured 
property. The new mtgees. refused to 
uccept defts.’ policy, & insured the 
property for the same amount with 
F Other co., notifying pitf. of the fact 
by letter. Pitf. showed the letter to 
defts.’ secretary-treasurer asking him 
to bring the matter before the board, 
& was then informed by him that it 
would be all right & that there was 
nothing further to do. Subsequently 
pltf. paid an assessment on defts.’ 
olicy, which accrued after tbe notifica- 
tion of the double insurance, which was 
received by dofts. & entered in their 
books. It did not appear that this 

ayment was on account of losses 
fnourrod by doefts. previous to the 
double insurance. Plitf.’s property 
was destroyed by fire the day Ontario 
Insurance Act, 1887, came into force :-— 
Held: the policy being voidable at 











defts.’ option, the receipt & entry 
in their books of the assessment after 
the secretary-treasurer was aware of 
the double insurance, operated as an 
estoppel upon them.—MCINTYRE »v. 
EAST WILLIAMS MUTUAL FIRE INSUR- 
ANCE Co. (1889), 18 O. R. 79.—CAN. 


P Premium payable by note.) 
—B. applied to a mutual co. for 
insurance on his property for four 
years, giving an undertaking to pay the 
amounts required from time to time 
& a four months’ note for the first 





remium. He received a_ receipt 
eginning as follows: ‘* Received 
from B. an undertaking for the sum 


of $46.50, being the premium for an 
insurance to the extent of $1,500 on 
the property described in his applica- 
tion of this date ’’ & then providing 
that the co. could cancel the contract 
at any time within 50 days by notice 
mailed to appct., & that non-receipt 
of a policy within the 50 dayr, with or 
without notice, should be absolute 
evidence of rejection of the applica- 
tion. No notice of rejection was sent 
to B., & no policy was issued within 
the said time, which expired on 
Mar. 4, 1891. On Apr. 17, B. received 
a letter from the manager asking him 
to remit funds to pay his note maturing 
on May 1. He did so, & his letter of 
remittance crossed another from the 
manager, mailed at Owen Sound, 
Apr. 20, stating the rejection of his 
application & returning the undertaking 
& note. On Apr. 24 the insured pro- 
perty was destroyed by fire, B. notified 
the manager by telegraph, & on Apr. 29 
the latter wrote returning the money 
remitted by B., who afterwards sent 
it again to the manager, & it was 
again returned :—Held: there was 
some evidence for the jury that the 
co., by demanding & receiving payment 
of the note, had waived the right to 
cance) the contract, & were estopped 
from denying that B. was insured.— 
DOMINION GRANGE MUTUAL FIRE 
ASSURANCE ASSOCN. v. BRADT (1895), 
25 8. Cc. R, 154.— CAN. 


me Part premium unpaid at 
time of loss by fire.}—GREEN v. MANI- 
TOBA ASSURANCE Co. (1901), 13 
Man. L. R. 395.—CAN. 

Yr. Payment of premium after 
due date—T hirty days’ grace. |—PEOPLE’S 
LIFE INSURANCE Co. v, TATTERSALL 
(1906), 37 8. C. R. 690.—CAN. 


8. Action by insurcr — After 











notice of non-observance of condition in 
policy.\—An_ insurer of indemnity 
against accidents to employees, who 
takes charge of the defence of an action 
brought by an employee against insured 
for injuries by accident, & who con- 
tinues in charge of such defence after 
learning of the non-observance by 
insured of a condition of the policy, 
may be estopped from denying that 
he has waived such condition.— 
PARROTT v. WESTERN CANADA ACCI- 
DENT & GUARANTEE INSURANCE Co. 
(1920), 3 W. W. R. 113; 53 D. L. R. 
533.—CAN. 


t. Effected by ship broker —~ 
Non-disclosure of erinaiaal: }—A ship 
broker effected an insurance on a 
vessel without disclosing the name of 
his principal. A loss ensued & the 
underwriters objected to the validity 
of the policy on the ground of mis- 
representation. They afterwards wrote 
oifaloss. Their broker communicated 
this to insured & offered to settle on 
condition of insured getting authority 
from the trustee of their broker, who 
had become bkpt., to receive the 
insurance, but under deduction of 
certain premiums due by him personally 
on transactions with which insured had 
noconcern. This condition was refused 
by insured. It was not proved that 
the underwriters had impressed funds 
into the hands of their brokers to 
settle the loss, nor that they had 
authorised their brokers to waive the 
objection of misrepresentations : — 
Held: the underwriters were not 
barred bythis adjustment from showing 
that this policy was ab initio void.— 
ore BAL leer Ae MARTIN 

56), unl. - Oo 88, . 
29 Sc. Jur. 49.—SCOT, eee 


a. Knowledge of agent o 
company — Of disability of pone 
—— Whether company estopped.) — In 
&® proposal for a policy of insurance 
against accident a person wrote 
opposite the question, ‘‘ Are there any 
circumstances which render you 
veculiarly liable to accident?” 

Slight lameness from birth.” He 
also signed the usual declaration as 
to the truth of his statements. As a 
matter of fact he had been very lame 
all his life. He was killed by an 
accident. In an action by his widow 
against the insurance co. tt was proved 
that the co.’s.agent, through whom 
deceased insured, was aware of 


cc2 
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Sect. 3.—By representation: Sub-sect. 3, I. (b) ti.] 


lid apa I cht Sr a cl em eee ae 
the ground (inter alia), that the contract did not 
disclose the name of the vendor, & brought an 
action to recover the deposit :—Held: pltf. could 
not recover, having chosen, knowing that the 
vendor’s name did not appear in the memorandum, 
to pay the deposit & receive the abstract of 
title; & the expression in the correspondence, 
‘without prejudice to any question which may 
arise as to the contract of purchase,’’ could not 
have been meant or understood as referring to 
the validity of the contract.—THOMAS v. BROWN 
(1876), 1 Q. B. D. 714; 45 L. J. Q. B. 811; 35 
L. T. 237; 24 W. R. 821. 

Annotations :—Consd. Chillingworth v. Esche (1923), 129 


L. T. 808, Mentd. Rossiter v. Miller (1877), 46 L. J. Ch. 
228; Monnickendam v. Leanse (1923), 39 T. L. R. 445. 


1550. Recognition of void sale—Subsequent 
claim in trover.|—The trustee of a bkpt.’s estate 
applied, under Bkpcy. Act, 1869 (c. 71), 8. 72, to 
the Ct. of Bkpcy. to declare a bill of sale, made by 
the bkpt. previously to his bkpcy., fraudulent & 
void as against himself as trustee, & to order 
the assignee under the bill of sale who had pre- 
viously to the bkpcy. sold the goods comprised 
thercin, to pay over the proceeds of the sale to 
himself as such trustee. The Ct. of Bkpcy. having 


lameness :—Held: the agent’s know- 
ledge was also the co.’y knowledge, 
which barred the co. from. tak- 





& pltf. forbids the sale, he is not, 
by purchasing at the sheriff’s sale, 


ESTOPPEL. 


made the order prayed for, & the assignee having 

accordingly paid over the proceeds of the sale :— 

Held: the trustee could not afterwards bring an 

action of trover against the assignee under the 

bill of sale to recover the difference between the 
value of the goods & the amount realised by the 
sale, inasmuch as by the proceedings in bkpcy. 
to recover the proceeds of the sale he had affirmed 
such sale & waived the tort.—Smiru v. BAKER 

(1873), L. R. 8 C. P. 350; 42 L. J.C. P. 155; 28 

L. T. 6373; 37 J. P. 567. 

Annotations :—Consd. Roe v. Mutual Loan Fund (1887), 19 
Q. B. D. 347. Apld. Comitti v. Maher (1905), 94 L. T. 
158. Consd. Re A Bkpcy. Notice, [1924) 2 Ch. 76. Refd. 
Rice v. Reed, [1900] 1 » B. 543 Re Wilson, [1916] 
1 K. B. 382; Edwards v. Motor Union Insce., [1922] 2 
K. B. 249. Mentd. Mercer v. Vans Colina (1897), 4 
Mans. 363; Davis v. Petrie (1905), 93 L. T. 511. 

1551. Acceptance of notice of assignment— 
Of bond issued by insurance company—Waiver 
of right to set up against assignee equities between 
obligor & obligee.|—-An insurance co. having 
power to issue bonds & other securities, issued to 
S. a bond conditioned to be void on payment 
to him, his exors., administrators, & assigns, of 
£250 on a future day. The bond was assigned, 
for value, to B., & notice of the assignment given 
at the office of the co. & accepted, but the assign- 


composition, payable in several instal- 
nents on a claim filed In Sept. 1876, 
showing a 


ing advantage of the misdescription 
of the Jameness.— CRUIKSHANK %. 
NORTHERN ACCIDENT INSURANCE Co., 
LTp. (1895), 23 R. (Ct. of Sess.) 147; 33 
Sc. L. BR. 13433 S. L. T. 1 67. —SCOT. 


b. Chattel mortgage— Mortgagor as- 
signing goods when mortgage became 
due—Sheriff put in possession Vv 
mortgagee.}—It. being indebted to L. 
gave him a chattel mtge. & confession 
of judgment, & after the mtge. became 
due made an assigninent for the benefit 
of creditors to W. & §S., who took 
possession of the goods. L. then put 
a writ of fi. fa. in the shoriff’s bands, 
directing him to levy & make the 
amount of his debt out of the goods 
of R.:—Held: the fact of L. having 

ut an execution in the sherift’s 
hands at his suit, directing to levy of the 
goods mtged. to him as the goods of 
ji., did not estop him from setting 
up his title under the chatte] mtge.— 
WAKFFIELD v. LYNN (1855), 5 C. P. 
410.—CAN. 


c. Seizure of realty fixtures as 
chattels by sheriff—Purchasers estopped 
from asserting that execution did not 
attach.}-A steam saw mill having 
been burnt down, the engines & boilers 
were left, the boilers set in the brick 
wall of the furnace, & the engine 
supported by a frame which was bolted 
to timbers sunk in the ground. The 
sheriff scized both under a fi. fa. 
treating them as chattels, made two 
ineffectual attempts to sell, & returned 
goods on hand. On the return day 
of the writ they were removed by 
pltf., who had purchased by verbal 
agreement from the execution debtor ; 
but the sheriff followed, retook thern 
as seized under the ji. fa., & afterwards 
sold under & ven. ex. Itfs. forbade the 
sale & brought trespass against the 
sheriff :—Held: while the engine & 
boiler remained fixed in the mill, 
after the fire, they partook of the realty, 
& could not be seized under the fi. fa. 
as chattels, & pltfs., having purchased 
them as chattels by oral sale, were 
estopped from ascertaining that the 
execution did not attach, because they 
were part of the realty.—WaLTON v. 
JARVIS (1857), 14 U. C, R. 640.—CAN. 

d. Property belonging to plaintiff 
seized in execution—-Purchase of pro- 
perty by plaintiff at sheriff’s sale.j— 
Where property claimed by pltf. is 
seized by an execution against A 


estopped from denying it was A.’s 
property.— PELTON v. TEMPLE (1868), 
1 Han. 274.—CAN. 

e. Sale of organ— Payment by 
note—Note discounted by vendors.)}— 
Pitfs. sold to lt. an organ on credit, 
& received from him a conditional hire 
receipt, which acknowledged the receipt 
of an organ on bire. It contained a 
stipulation that the signer might 
purpueee the organ for $130, payable 
n two equal annual instalments on 
Feb. 1, 1875, & Feb. 1, 1876, with 
interest ; & it provided that it should 
remain pltfs.’ property on hiro until 
fully paid for, & that they might 
resume possession on default, although 
a part of the purchase-money might 
have been paid, or a note or notes 
given on account thereof. This receipt, 
& a note dated Feb. 17, 1874, payeule 
four months after date, were signed 
by R. Some days afterwards it was 
discovered the receipt bore no date, 
whereupon ee bookkeeper filled in 
Feb. 25, 1874, the day on which the 
receipt & note were received by 
pltfs. Pltfs. discounted the note 
with their bankers, & at maturity 
obtained a renewal & returned it to K. 
The first instalment was paid, & 
renewals in whole or in part were 

ven until Sept. 1875. In May, 1876, 
t, transferred the organ to G. & B. 
as security fora debt. He represented 
that he had paid the purchase-money, 
& produced as evidence the note of 
Feb. 17, 1874, which had been returned 
to him on its renewal, & they acted 
upon this misstatement. The note 
bore marks of having been discounted, 
but there was nothing to connect it 
with the organ. While the organ 
was in the possession of B., it was seized 
by pltfs.’ agent & removed to the 
express office, from which it was taken 
py G., the other deft., under L.'s 
direction, & carried back to the house 
in which they both lived. Subse- 

uently B. sold the instrument to G. :— 
Teld: pltfs. were not estopped, for 
there was no representation by pitfs., 
& no neglect of any duty owing to 
defts.; & the discounting of the note 
was not a waiver of p)tfs.’ right of 
property.—Mason v. BICKLE (1878), 
2A. R. 291.—CAN. 


f. Assent to composition— Payable 
by instalments.)—Pitts. being credi- 
tors of deft., an insolvent, assented 
to a composition & received their 


balance of $2,036 after 
giving credit for a ‘‘ note endorsed by 

J.C.” After the time for payment. of 
the composition elapsed, pltfa. filed 
a second claim containing substantially 
the sume debts, but omitting the credit 
of the note endorsed by T. C. The 
total amount of the debits in the second 
claim was $2,831 from which pltfs. 
deducted the umount of the first claim 
leaving a balance of $795 :—Held: in 
tiling the first claim, on which the T. C. 
note was credited, & receiving a 
composition on the claim as thus filed, 
plitfs. had waived the right to demand 
a composition on the sum that would 
have been due if they had not given 
credit for the T. C. note.—-ANDERSON 
v. SUTHERLAND (1882), 3 R. & G. 
356.— CAN. 

_&- Sale of crude eee in 
oil not to pass until payment—Sale by 
purchaser to third party.)—Pltf. con- 
signed crude oil to A., who was a 
refiner, on the express agreement that 
no property in the oil should pass 
unt he made certain payments. 
Before inaking such payments, how- 
ever, A. sold the ol] to deft., without 
the knowledge of = pitf.:—dwWeld: 
although defts. were purchasers for 
value from A., in belief that be was 
the owner & entitled to sell the oil 
in question, pltf., under his agreement 
with A., having retained the prope, 
in the oil, & not having done anything 
to estop him from inaintaining his 
right of ownership, was entitled to 
recover frum the purchasers the price 
of the oil.—FORRISTAL v. MCDONALD 
(1883), 9 S. C. R. 12.—CAN, 

h. Assignment of puatent—No_ re- 
cital of its validity.|—C. assigned an 
undivided interest in a patent to L. 
with whom he entered into partnership. 
During the partnership L. retained the 
interest so assigned, & upon a dis- 
solution re-assigned simply what he 
had received without giving any 
covenant & without asserting by 
recital or otherwise the validity of the 

atent :—Held: B. was not estopped 
rom disputing the validity of the 
patent.—GRIP PRINTING & PUBLISH- 
ING Co. OF TORONTO v. BUTTERFIELD 
(1884), 11 A. R. 145; revad. 1185.C.l. 
291.— CAN. 


k. ——- Whether defendant es- 
topned——From objecting to validity of 
putent.j—Action to recover royalties 
alleged to be payable on threshing 
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ment was never registered. No inquiry was made 
as to the validity of the instrument before B. took 
the assignment. Before the bond fell due the 
CO. went into liquidation. On an application by 
B.’s exors. to prove against the co. :—Held: the 
co. had, by accepting notice of the assignment, 
precluded themselves from setting up against the 
assignee equities between them & the original 
obligor attaching to the instrument. itself.—Re 
HERCULES INSURANCE CO., BRUNTON’S CLAIM, 
(1874), L. R. 19 Eq. 302; 44 L. J. Ch. 450; 31 
L. T. 747; 23 W. R. 286. 


1552. Putting distringas on shares—No waiver of 
right to disclaim shares.|—By putting a distringas 
on shares a legatee does not accept the shares so 
that he cannot afterwards disclaim.—IIoBRs v. 
WAYET (1887), 36 Ch. D. 256; 56 L. J. Ch. 819; 
57 L. T. 225; 36 W. QR. 72. 

Annotations :—Mentd. Wolmershausen v. Gullick, [1893] 2 
Ch. 514; St. Thomas’s Hospital v. ltichardson, [1910] 
KB, 271. 

1553. Taking security—Waiver of lien for costs.] 
—If a solr. takes from his client such a security 
as this solr. took, the primd facie inference is 
that he waives his lien (LORD EsHEer, M.R.).— 
BissiILhn v. BRapDForD & JDistTricr TRAMWAY 
ee (1893), 9 T. L. R. 337; 37 Sol. Jo. 343, 
U. A. 
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1554. Negotiations for settlement of claim— 
‘‘ Without prejudice ’’—No waiver of right to rely 
on Public Authorities’ Protection Act, 1893 (c. 61), 
s. 1 (a).]|—Pltf. was injured by the negligence of 
defts.’ servants when driving a motor fire-engine 
in the course of their duty. A correspondence, 
written ‘“‘ without prejudice,’ passed between the 
solrs. for the parties which contained suggestions 
for a settlement, the sum which pltf. would be 
willing to accept, & requests for particulars, & 
more than six months after the act complained of 
pitf. brought an action to recover damages for 
the injuries sustained. Defts. pleaded that the 
action not having been brought within six months, 
as required by above sub-sect., would not lie. 
Pitf. alleged that defts. had waived their rights 
under the Act or were estopped from relying on 
the Act. The Act was not mentioned in the 
correspondence. The jury at the trial found that 
defts. so conducted themselves as to lead pltf. to 
believe that they were prepared to entertain the 
payment of reasonable compensation on the 
particulars being furnished & in that way led pltf. 
or her solr. to postpone the issue of the writ :— 
Held: defts. were not estopped from setting up 
the Act.—HEWLETr v. LONDON CouUNTYy COUNCIL 
(1908), 72 J. P. 186; 24 T. L. BR. 331. 


1555. Contract treated as subsisting—After time 
for performance expired.|—By a contract coming 


Annotation :—Refd. Re Morris, (1908] 1 K. B. 473. 


machines manufactured by deft., under | 


an indenture made between pltf. B. & 
deft., whereby pltf. 1B. sold & trans- 
férred to deft. the right to manufacture 
& use a certain invention known as 
** Beam’s Thresher '’; & in considcra- 
tion thereof deft. agreed to pay a 
named royalty on all machines manu- 
factured ‘*‘ upon or after ’”’ the principle 
oftheinvention. Plitf. 3B. subsequently 
assigned to his co-pltf. F’. one-half share 
or interest in the invention, & also 
one-half of the inuoneys then, & to grow, 
due under the indenture. Pltfs.’ 
patent was for a combination, part 
only of which was used by deft. The 
machines in question were manu- 
factured after the assigninent to I. 
Deft. objected that the patent was 
invalid on the ground of want of 
novelty in the invention, & that it 
was not the subject of a patent; 
& also that the machine was not 
manufactured on the principle of 
pltfs.’ patent. Parol evidence was 
admitted, subject to objection, that 
pitf. B. agreed to prevent any in- 
fringement of the patent, &, if ho 
failed to do sv, he should not be 
entitled to any royalties. The agree- 
ment contained no such stipulation ;— 
Held: deft., having used _pltfs.’ 
invention, could not raise the objection 
to tho validity of the patent.— BEAM 
v. MERNEK (1887), 14 O. 1. 412.—CAN. 
l. Whether Crown estopped by re- 
ceipt of dividend—Insolvency of bank.] 
— The bank of P. EK. Island becume 
insolvent, & uw bihnsbeeseh dik order was 
made. The bank wus indebted to 
the Crown in $93,494.20 public moneys 
of Canada on deposit to the credit: of 
the Receiver-General. The first claim 
thed at the request of resp., Uquidator 
of the bank, did not specially notify 
the liquidator that the Crown would 
insist upon the privilege of being paid 
in full. ‘wo dividends of 15 per cent. 
each wore afterwards paid, & on 
ob. 28, 1884, there was a balance due 
of $65,426.95, & resp. was notified 
that the Crown intended to insist 
upon the prerogative right to be paid 
in full. Rt this time there was on 
hand a sum sufficient to pay the claim 
in full:—Held: the Crown had not 
waived Its right to be preferred in this 
case by the form in which the claim 
war made, & by the acceptance of two 
dividends.—R. v. BANK OF NOVA 
Scotia (1885), 11 S. C. KR. 1.—CAN. 


m. Payment of taxes under protest 

‘Whether estopped from proceeding—- 
To have’ assessment quashed.|—The 
chamberlain may summarily issuc 
execution for taxes not paid within 
a certain time after notice, & to avoid 
execution a bank paid the taxes under 
protest :—/leld > such payment did 
not preclude them from afterwards 
taking procecdings to have the assess- 
ment quashed.—Ax p. LEWIN (1885), 
118. C. R. 484.—CAN. 

n. Alienation of land devised—Par- 
tition of proceeds.) — By will dated 
Feb. 11, 1833, testator devised, to 
M. his daughter by un Indian woman & 
to kK. & M., his daughters by another 
woman, a defined portion of two 
seigniorics & the balance of property 
to his sons W. & ik. <A short time 
after making this will testator, who 
was heavily in debt, received an un- 
expected offer of £15,000 for the 
seigniories, & sold at once, paid his 
most pressing debts, amounting to 
#5,400, & invested the balance in 
loans on real estate. At his death, his 
estate appearing to be vacant as 
regards the £9,600, a curator was 
appointed. On Sept. 27, 1839, the 
parties entitled under the will pro- 
ceeded to divide & apportion their 
legacies, basing their calculations 
upon the approximate area of the 
seigniories devised, & received the 
collected part of the sums allotted 
to each by the partition. In an action 
brought by W., residuary logatee 
against the curator, the ct. ordered 
the curator to account, which he did, 
deposited $50,000, & other securities. 
On a report of distribution F. filed 
an opposition claiming his share under 
the will. Applt. contested, on the 
grounds tha the legacics were 
revoked & that in his capacity of 
universal legates of his mother, the 
legitimate child, he alloged, of testator 
& the Indian woman who was commune 
en biens with testator, he was cntitled 
to one-half of the proceeds of the 
£9,600; & that in the event of his 
claim to legitimacy & revocation of tho 
legacy being rejected, as by the will 
the daughters were exempt from the 
payment of the dcbts, he should, 
as representing one of the daughters, 
be entitled to her proportion of 
£15,000, the net procecds of the sale :— 
Held: as applt. did not at the death 
of his mother, repudiate the partage to 


which she was a party, but ratified it 
& acted under it, he was estopped from 
Claiming more than what was allotted 
to his mother.-—-JONES vv. FRASER 
(1886), 13 S. C. Rk. 342.—CAN. 


o. Sale of goods — Acceptance of 
part.J}J—Pltfs. agroed to deliver to 
defts. a quantity of Stalfordshire 


Crown Bar iron of the T. K. brand. 
A part of the iron was delivered to 
defts., of which a considerable quantity 
was unbranded ; dofts., however, did 
not treat the absence of the brand as 
creating a difficulty in the way of their 
accepting the iron, but proceeded to 
test it, &, finding it unsatisfactory, 
declined to receive any more, or to 
pay for the whole or part. This 
action was then brought for the con- 
tract price of the whole. The jury 
found that the iron was merchantable, 
but not equal in quality to the standard 
T. K. Crown brand :—Held:  defts., 
having used in the manufacture of 
their machines, after theo doubtful 
quality of the iron had been brought 
to their notice, & without the consent 
of pltfs., a considerable quantity of 
what had been delivered to them as 
part of an entire contract, had pre- 
cluded themselves froin objecting to 
the remainder of that which came into 
their possession.—HERTRAM v. MASSEY 
MANUFACTURING Co. (1888), 15 O. R. 
516.—CAN. 

p. Warrant to confess judgment— 
Obtained by false representations— 
Election to treat judgment is binding. }— 
SMITH wv. NICHOL (1891), 23 N. S. R. 
382.—CAN. 

q. Action to quash  bye-law — 
Notice of abandonment.j}—Appcts. for 
an order quashing the bye-law had, 
before moving, appeared on a notice 
given by them to name an arbitrator, 
before a judgo, who raised the ob- 
jection to the bye-law upon which 
they afterwards moved, whereupon 
they gave notice of abandonment :— 
Held; thoy were not estopped, but 
that they should have no costs.— 
Re Davis & TORONTO CiTy (1891), 21 
QO. R., 213.—CAN. 

r. Licence to sell lands — Judg- 
ment creditors receivi payment—Out 
of proceeds of sale—Hlection to treat 
licence valid.j—An extrix. obtained 
from the Probate Ct. a licence to sell 
real estate of a deceased testator for 
tho payment of his debts. Judgment 
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Sect. 3.—By represcniation: Sub-sect. 3, I. (b) i. 
& iit.] 
within Sale of Goods Act, 1893 (c. 71), s. 4, & duly 
made in writing, pltf. agreed to sell to deft. 
11,000 Ibs. of cotton yarn, delivery to begin in 
Sept. 1918, & to be at the rate of 1,100 lbs. per 
week, failure to deliver within the stipulated time 
to render the contract liable to cancellation by 
deft., & incomplete deliveries not to be taken 
into account. Delivery should have been com- 
pleted by Nov. 15, 1918. Pltf. delivered no yarn 
till Oct. 26, 1918, when he delivered 550 Ibs., & 
thereafter on various dates from the end of Nov. 
1918, to the end of Feb. 1919, he delivered seven 
further quantities averaging Upward of 500 lbs. 
each. During all this period & the early part of 
Mar. 1919, deft. by his letters complained of the 
delay & asked for better deliveries, but thereby 
led pltf. to entertain the belief that the contract 
still subsisted, & to act upon that belief at expense 
to himself. On Mar. 13, 1919, deft., having given 
no previous notice requiring delivery in any 
reasonable time, wrote to pltf. cancelling the 
order, & he thereupon refused to take any further 
quantity of the yarn. Pltf. brought an action 
against deft. for damages for refusing to take the 
remainder of the yarn:—Held: although time 


creditors of the devisees moved to about $7, &, 


when examined for 


ESTOPPEL. 


was of the essence of the contract with respect 
to delivery which should, primd facie, have been 
completed by Nov. 15, 1918, yet deft. by his 
lotters, though written after that date, had waived 
his right to insist that the period for delivery 
terminated on that date, & was also thereby 
estopped from alleging that that period terminated 
on that date.—HarTLEY v. HyMmans, [1920] 3 
K. B. 475; 907. J. K. B. 14; 124 L. T. 31; 36 
T. L. R. 805; 25 Com. Cas. 365. 

Annotation :—Refd. Levey v. Goldberg, [1922] 1 K. LB. 688. 


1556. Interest accepted at lower rate—-Walver of 
right to claim higher rate.|.—-By a bond & dis- 
position in security dated Nov. 9, 1910, a loan was 
effected on the security of a Scottish estate, the 
loan to be repaid on the following Whitsunday 
with interest during and oe Lae at the rate of 
5 per cent. per annum, payable on Feb. 1, May 1, 
Aug. 1, & Nov. 1 in each year; & by a minute of 
agreement of even date with the bond it was 
agreed that on the punctual payment of interest 
as thereafter modified the loan should not be 
called in for fourteen years, & that the 5 per cent. 
interest stipulated for in the bond should be 
modified to 4 per cent. so long as the interest at 
lower rate was punctually paid. By a letter of 
Apr. 29, 1918, the lenders demanded payment 


would be estopped from questioning 


set aside the licence, but failed on 
their motion, & again in appeal. The 
lands were sold under the licence & tho 
extrix. paid part of the price to the 
judgment creditors, & they recoived 
the same knowing the moneys to have 
been proceeds of the sale of the lands. 
Afterwards the judgment creditors, 
still claiming the licence to be null, 
issued execution against the lands, & 
the purchaser brought an action to 
have it declared that the Judgment was 
not a charge thercon :—Held: the 
judgment creditors, by receiving pay- 
inent out of the proceeds of the sale, 
had clected to treat the licence as 
having been mgdrresie issued, & were 
estopped from attacking its validity 
in answer to the action.-—-CLaARK 4, 
PHINNEY (18986), 25 8. C. Ik. 633.—CAN. 
s. Validity of lien—- Acceptance of 
bond by respondent.J\—Applt. under a 
contract in writing made by him with 
resp., for an agreed price per thousand, 
cut upon the land of resp. a quantity 
of logs, & hauled them to a portable 
inill upon the land, where they were 
manufactured into deals, planks, ote. 
The work was performed in part b 
applt. himself with his teain, thous 
there wus no stipwation to that effect 
between the parties, but chiefly by 
labourers & teams, by the terms of the 
contract hired & puid by applt. A 
portion of the amount due to applt. 
under the -agreement being unpaid, 
he caused an attachment to be placed 
upon the above mentioned deals, 
an etc., claiming a lien thereupon 
y virtue of Woodmen’s Lien Act 
1894 :—eld: resp. by giving a bond 
in order to secure the payment of the 
amount claimed if the lion should prove 
effectual, & thus obtaining a release 
of the deals, etc., attached, did not 
Ney himself from disputing the 
validity of the lien —BAxTER  v. 
pee (1900), 35 N. B. R. 179.— 


t. Defects in building—Occupation o 
building.]—Action to Reb yee alae 
of contract price for erection of a 
dwelling-house for deft. Objection 
was made to pltf.’s right to recover on 
account of defect in want of quarter 
round in the kitchen & bath reom, & 
want of collar tics to the rafters. 
Deft. had been in occupation of the 
house for nearly two years without 
specifically mentioning these defects 
to supply which would have cost only 


discovery before the trial, had not 
mentioned them. They were ralsed 
for the first time at the trial. He had, 
however, often complained about the 
work as a whole:—Held: deft. 
waived the requirements as to tho 
quarter round & collar ties.— DAVIS 
v. O'BRIEN (1908), 8 W. L. R. 562; 
18 Man. L. It. 79.—CAN. 

a. Charge on land created by home- 
steader—Effect of charge.}—AMERICAN 
ABELL Co. v. MCMILLAN (1909), 19 
Man. L. kh. 97.—CAN., 

b. Statutory permission to erect poles 
& wires — Itlectric light scheme — Ac- 
quiescence by municipality.}—By the 
statute incorporating a power co. 
which became amalgamated with defts., 
the co. had power to lay all necessary 
works for the transmission & supply 
of electricity, including poles & wires, 
which might, with the consent of the 
council of any municipality affected, 
be erected in any of the streets or 
highways of the province, & an appeal 
was given to the Lieutenant-Governor 
in Council in the event of a failure to 
agree *' as to the terms upon which the 
co. should be allowed to exercise any 
of its franchises or rights hereby 
conferred ’’: The co. never did apply 
to pltfs. for permission to erect poles 
& wires for the purpose of distributing 
the current developed ut their hydro- 
electric plant; & pltfs. had never 
in terms consented to the crection of 
poles & wires for that purpose :—Held : 
there was no evidence upon which an 
estoppel could be based; & defts. had 
no right to erect poles or wires upon 
the city streets for the purpose of 
transmitting clectric current developed 
outside the city for electric Hght or 
commercial power.—WINNIPEG CITY 
v. WINNIPEG ELECTRIC Ry. Co. (1910), 
13 W.L. R. 21; 16 W.L. lt. 62.—CAN. 


c. Dealing with shares after allot- 
ment — Contributories.} — Re EMPIRE 
ACCIDENT & Sukery Co., FAtLy’s 
CASE (1913), 24 O. W. RR. 807; 4 
O. W.N. 1411; 11D. L. R. 847.—CAN. 

d. Damages for breach of contruct 
—Delay in waterwork’s secheme.J—Mac- 
DOUGALL & Co. v. PENTICrON MUNI- 
CIPALITY (1914), 27 W. L. RR. 713. 
—CAN. 

e. Parly to formation of compan 
~——Whether estopped from denying Ohi 
To negotiale sale.}—Deft. be a party 
to the formation of tho holding co. 


the regularity of ita creation or organisa- 
tion, or its right to negotiate & make 
& proposed sale of the propoerty.— 
INTERNATIONAL MINING SYNDICATE 
v. STEWART (1914), 48 N.S. R. 172.— 
CAN. 

f. Lien on land — Form of waiver 
signed—No considcration.)|—VPALFREY v. 

g. Commitice-man bound by dbye-law 
which he enforced.) — Pitf., who. was 
& committee-man of a _ co-operative 
society, had in such capacity given 
effect to a bye-law of the society doal- 
ing with the withdrawal of members 
& payment for their shares :—Held ;: 
ho was estopped from setting up, in 
an action to set aside such bye-law, 
that it was irregular.— MERRITT, ETC., 
Sociery, LTD. v. YOUNG (1916), 34 
W.L. R. 826; 10 W. W. R. 944.—CAN 

h. Payment of tares by wife—Pro- 
perty assessed in husband’s name, |— 
A wife not legally separated from her 
husband who knows that property 
owned by her is assessed in his name 
& who pays the taxcs on that property 
is estopped from denying the property 
was properly assessed, — BYRNE v. 
CHATHAM TuoWN (1917), 44 N. B. RH. 
271; 33 D. L. R. 111.—CAN., 


k. Waiver of constitution of society 
—By subordinate branch.|}—NATIONAL 
Trust Co. vw. CANADIAN ORDER OF 
FORESTERS (NO. 2), [1923] 4 D. L. R. 
978; 3 W. W. RR. 1344.—CAN. 


1, Payment of tax under protest — 
Prior payment without protest.]}—The 
ah of a tax in each year gives a new 
& distinct cause of action, & the pay- 
ment of the tax without protest for 
one year does not bar a suit. to recover 
a sum paid in a subsequent year under 
protest on account of a tax which was 
not legally chargeable for that year.— 
PITAMBER-Das v. JAMBUSAR ‘TOWN 
MUNICIPALITY (1892), I. L. R. 17 
Bom. 510.—IND., 


m. Action to set aside sale—Com- 
promise not to contest validity of 
salc.}—In_ a procecding to set aside a 
sale on the ground of irregularity & 
fraud, the judgment debtor put in a 
compromise petition to which the 
decree-holder consented, & it was agreed 
that the judgment debtor should have 
time up to a certain date to pay up 
the full decretal amount, & that then 
the sale should be set aside, but that, 
if he failed, the sale should stand good. 
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of the instalments of interest due on Feb. 1 & 
May 1, 1918, respectively, & stated that unless the 
interest were in future regularly & punctually 
paid interest at the rate stipulated for in the bond 
would be exacted. On May 13, payment of 
interest for the two quarters at the lower rate 
was made & was accepted without demur. On 
Aug. 7, the borrower sent a cheque for the interest 
due on Aug. 1, but it was returned as being neither 
timeous nor sufficient :—Held: the lenders were 
not estopped by their conduct from insisting on 
their strict rights under the bond.—MACLAINE v. 
Garry, [1921]1 A. 0.876; 90 L. J. P. 0.73; 124 
a - 385; 37 T. L. R. 139; 26 Com. Cas. 148, 

1557. Taking possession of premises under clause 
in policy—Waliver of previous non-compliance with 
terms.|—Resp. insured goods in his business 
premises against fire under a policy issued by 
applt. co. The policy contained a condition that 
the assured was to give notice of any loss or damage 
under the policy forthwith, & within a specified 
time was to deliver detailed particulars; failure 
to observe this condition was to preclude the 
assured from recovering. There was a further 
condition, under the head ‘ salvage,’’ by which the 
co., so long as a claim was not adjusted, without 
incurring any further liability, might take posses- 
sion of the premises & of any gouds thereon at the 
date of the fire, with power to sell the goods. A 
fire having occurred resp. gave notice of it forth- 
with. Before the expiration of the time specified 
for the delivery of the particulars, applt. co. took 
possession under the condition above referred to ; 
they remained in possession for four months, but 
did not sell any of the goods. Particulars were 
delivered by resp. but after the specified period. 
In an action upon the policy :—Held: applt. co. 
was precluded from relying upon the failure to 
deliver the particulars within the time specified.— 
YORKSHIRE INSURANCE Co. v. CRAINE, [1922] 2 
A.C. 541; 91L. J.P. C. 226; 128'L. T. 77; 38 
T. L. R. 845; 66 Sol. Jo. 708, P. C. 

ili. By Omissions. 
1558. General rule.}|—A party who knows that 


an irregularity has been committed must act with 
due diligence in applying to set aside the irregular 
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proceeding or else he must be taken to have 
waived it (CoLTMAN, J.).—BATE v. LAURENCE 
(1844), 2 Dow. & L. 83; 7 Man. & G. 405; 8 
Scott, N. R. 122; 18L.J.0. P.147; 3L. T. 0.8. 
103; 8 Jur. 759;.135 E. R. 169. 

Aaron :—Mentd. Alcock v. Sutcliffe (1847), 16 L. J. Q. B. 


1559. Where a wrongful act has been 
completed without the knowledge or assent of the 
party injured, his right of action is not ordinarily 

arred by mere submission to the injury, or even 
by a voluntary promise not to seek redress ; some 
conduct amounting to release or accord & satis- 
faction must be shown; although, on account of 
laches, relief may be refused under special circum- 
stances. 

Pitf., in the year 1868, consigned a ship to G. & 
Co. in China for sale, fixing a minimum price of 
$90,000, & requiring cash payment. G. & Co. 
employed deft. in Japan to sell the ship, with the 
same instructions. ‘This was done with the know- 
ledge & consent of pltf. Deft., having vainly 
attempted to sell the ship on the terms mentioned, 
took her himself for $90,000, & about the same 
time resold her to a Japanese prince for $160,000, 
payable as to $75,000 in cash, & the rest on credit. 
Pitf. was not informed that deft. had purchased 
the vessel himself, or that he had resold it, till 
June, 1869, after the transaction was completed. 
Deft. paid $90,000 to G. & Co., who remitted it 
to plitf., & eventually obtained the whole amount 
of $160,000 from the Japanese prince. In 1873 
pitf. filed a bill in Chancery to compel deft. to 
account for the profit made by him in the resale 
of the ship :—Held: there had been no such ac- 

uiescence or laches on the part of pltf. as to 

isentitle him to relief—Dr BusscHE v. ALT 
(1878), 8 Ch. D. 286; 47 L. J. Ch. 381; 38 L, T. 
370; 3 Asp. M. L. C. 584, L. JJ. 


Annotations :—Refd. Re Pepperell, Pepperell v. Chamberlain 
(1879), 27 W. R. 410; Blake vw. Gale (1885), 31 Ch. D. 








196; Acard v. Skinner (1887), 36 Ch. D, 145; North- 
umberland v. Bowman (1887), 56 L. T. 773; _ Jones 
(Holloway) v. Woodhouse, [1923] 2 K. B. 117. Mentd. 


The Fanny, Tho Mathilda (1883), 48 L. i. 771: Meyerstein 

»v. Eastern Agency Co. (1885), 1 T. L. R. 595; Powell & 

Thomas v. Jones, [1905] 1 K. B. 11; Harris v. Fiat 

Motors (1906), 22 T. L. R. 556; Re Joicey, Joicey v. 

Eliot, [1915] 2 Ch. 115; Keen v. Mear, [1920] 2 Ch. 574; 

a er v. Blutspiel, Stump & Heavock, (1924) 1 K. B. 
i6. 


On the day fixed for payment the 
judgment debtor paid a portion of the 
money, & obtained further time from 
the ct. to pay the balance. On the 
judgment debtor’s tendering the balance 
on tho day fixed by the ct. for payment, 
the docree-holder refused to accept the 
money. The ct. tried the case on the 
merits, & set aside the sale :—Held: 
the judgment debtor was bound by the 


agreement & that he was estopped from’ 


contesting the legality of the sale.— 
DTTAM CHANDRA KRITHY v. KHETRA 
NaTH CHATTOPADHYA (1901), I. L. R. 
29 Calc, 577.—IND. : 


n. Right to transfer shares re- 
siriced—By Act of Parliament — 
Whether right can be waived.|—The 
restriction in Bank of New Zealand 
Share Guarantee Act, 1894, 5. 4, 
providing ‘‘that every transfer of 
shares, after being approved by the 
directors, shall not be vaHd until 
authorised in writing by the President,” 
cannot be waived, nor can a party be 
cstupped from denying that the pro- 
vision has beon complled with, it 
being for the pre ecee of the public 
in respect of the State guarantee 
conferred by tho statute. Shortly 
after the passing of the above statute 
certain Bank of New Zoaland shares 
were transferred to resps. who im- 
inediately transforred thom to other 
persons. Both transfers were pre- 


sented together to the bank for 
registration on July 13, 1894. The 
bank officials purported to accept & 
register the transfer to resps., but to 
reject the transfer from them. Neither 
transfer was approved by the directors 
or authorise in writing by the 
President, the then directors & 
Presidont being in London. On 
Sept. 6, 1894, resps. received new scrip in 
their names & gave a receipt therefor. 
In Nov. 1894, the bank made a call, 
which it now sued for. Resps., as 
oue defence, denied that they were 
shareholders when the call was made: 
—Held: even if the requirements of 
the statuto could be waived, there was 
no waiver, & no facts existed which 
would estop a Sa from setting up 
the provisions of sect. 4.—BANK OF 
New ZEALAND v. LOGAN (1900), 18 
N, Z. L. R. 641.—N.Z. 


o. Lodging of procs of debt in- 
Jormally —Iin bankruptcy proccedings 
—-Withdrawal of mproof.j\—Land was 
held by resp.’s wife in her own name, 
but she was a trustee of the land for 
resp. Resp. procured materials for 
the purpose of building on this land 
from applts., who claimed o lien on 
the land under Contractors’ & Work- 
men’s Lien Act, 1892. Resp. was 
subsequently adjudicated a bkpt., & 
at the first moeting of his creditors 
one of the applts. attended, & put in 


an informal proof of the debt due by 
resp. to applts. The proof of debt 
was afterwards withdrawn by applts., 
& they decided to rely on their lien. 
In proceedings by them to euforce the 
lien :—Held: the lodging of the proof 
of debt did not estop applts. from 
enforcing the lion.—BONTHORNE v. 
MAUDE (1906), 26 N. Z LL. BR. 317.— 


p. Discharge of debf—Lex loci con- 
tractus — Execution — Itights of foreign 
trustee.)—M., being resident in T. 
picdged shares to C. in security of a 

ebt incurred there, & afterwards 
his estate was sequestrated as insolvent 
by the High ct. of the T. C. neither 

roved his debt nor realised hissecurity. 

. without firat obtaining his re- 
habilitation, catne to reside in Cape 
Colony :—Held: the retention of the 
shares by C. did not amount to a 
waiver of his right to sue for the amount 
of the debt.—Carre or Goop Hops 
ees v. MELLE (1892), 10 S. C. 280.— 


PART VI. SECT. 3, SUB-SECT. 3.— 
I. (b)' ii, 


q. No_ objection taken— Tv irre- 
gular valuation.j|—T. the owner of an 
original Crown grant in the muni- 
cipality of G. had erected a shop on 
one corner of the land, but did not 
erect any division fence between the 
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1560. No objection taken—To secret marriage 
of infant—Infant entitled to portion on marriage 
with parent’s consent.|—FARMER v. COMPTON 


(1625), 1 Rep. Ch. 1; 21 E. RB. 490. 

Annotations :—Refd. Daley v. Desbouverie (1738), 2 Atk. 
261: Hervey vt. Aston (1738), West temp. Hard. 350; 
Dashwood v. Bulkeley (1804), 10 Ves. 230; Re Brown, 
Ingall v. Brown (1904), 1 Ch. 120. 


1561. To form of account.]—A. & B. & Co., 
country bankers, had a cash account with C. & Co., 
london bankers, who were in the habit of trans- 
mitting to the former monthly statements of 
mutual debits & credits. A. died, leaving a large 
balance due from himself & partners to C. & Co., 
who, for two months afterwards, made no altera- 
tion in their own books as to the mode of keeping 
the account, but continued it as before. In the 
interval, money was transmitted to C. & Co., 
from the country bank, sufficient to pay off the 
balance duc from the firm at the time of A.’s 
death. During the two months no accounts 
were transmitted to the country bank, but at the 
end of that time, two separate accounts were sent, 
one called the old account, made up to the death 
of A., without giving credit for the money received 
since his death, in liquidation of the balance at 
that time due from the firm; & the other called 
the new, comprising the two months, giving eredit 
for the sums received during that period. In an 
action by C. & Co., on a joint & several indemnity- 
bond, given by A. & B. against the heirs of A. for 
the balance due at his death :—Held: C. & Co., 
by continuing their own private account against 
A. & B. for two months after the death of A. as 
theretofore, were not estopped from suing his heirs. 
—SIMSON v. INGHAM (1823), 2 B. & C. 65; 3 Dow. 





workshop & the rest of the land. 
The G. council rated T. in respect of 
@ portion of the grant as being un- 
improved land. ‘YT. made an objection 


to the assessment by letter to the of other 


Council but did not appeat in accord- ViIcTORIA INSURANCE 
unce with Municipal Corpn. Act:— N.Z. L. QR. 114,.—N.Z, 
Jicld: although the valuation was 





t. 

irregular yet as deft. had not availed 

himself of the right of appeal given [he fact of 
by the statute under which the rate 
was imposed, it was not open to him 
to raise such defence on an action for 
the recovery of the rate.—GUILDFORD 
MUNICIPAL COUNCIL Vv. TRAYLEN (1908), 


10 W. A. L. Rt. 87. AUS, C. P. 37.—CAN. 








re breach of condition.) 
Conditions in a policy for avoiding the 
KaIne havc, in case of a breach, the 
effect of avoiding the policy, not 
tpso facto, but if the insurance co. go 


in accordance 


assigned all his interests to trustees for 
his creditors :—Held 
& the co. was estopped from insisting 
on the absence of a notice in writing 


insurances.—MURCHIE  v. d To 


To proofs of tloss.)—lHeld : 
J the co., after receiving 
the insured's proofs of loss, remain- 
ing silent for some months & until 
action brought, was no waiver of right 
to receive proper proofs.—MAson _ v. 
ANDES INSURANCE Co. 


a. -}—The 

did not comply with the conditions 
of the policy sued on, but they were 
with printed forms 
furnished to pltf. by defts.’ agent. 
The co, received thom on Aug. 6, & 


EsToPrPeEL. 


& Ry. K. B. 249; 1L. J. O. S. K. B. 234; 107 


E. R. 307. 
Annotations :—Refd. Hume v. Bolland (1826), Ry. & M. 
371; Wield v. Carr (1828), 5 Bing. 13; Friend v. Young, 
1897} 2 Ch. 421; London & Westminster Bank v. 
utton (1907), 51 Sol. Jo. 466. Mentd. Simson v. Cooko 
(1824), 1 Bing. 452; Pemberton ». Oakes (1827), 4 Russ. 
154; Smith v. Wigley (1833), 3 Moo. & 8. 174; Chitty v. 
Naish (1834), 2 Dowl. 511; Mills v. Fowkes (1839), 2 
Arn. 62; Bank of Scotland v. Christie (1841), 8 Cl. & Fin. 
214; Nash v. Hodgson (1855), 6 De G. M. & a. 474; 
Bell v. Buckley (1856), 11 Kxch. 631; Siebel v. Spring- 
field (1863), 3 New Rep. 36; Aborystwith & Welsh Coast 
Iiy. v. Piercy (1864), 2 Hem. & M. 713; City Discount 
Co. v. McLean (1874), L. R. 9 C. P. 692 ; Hooper v. Keay 
(1875), 1 Q. B. D. 178; Prince v. Oriental Bank Corpn. 
(1878), 3 App. Cas. 325; Brown, Janson v. Cama & Sal- 
berg (1890), 6 T. L. R. 250; Smith v. Betty, [1903] 2 
K. B. 317; Seymour v. Pickett, {1905] 1 K. B. 715; 
Deeley v. Lloyds Bank, [1912] A. C. 756, 


1562. To mode of loading cargo.]—Where 
the cause of complaint, in an action on a charter- 
party by the freighters against the owner of a 
vessel, was, that a full cargo was not taken in, in 
consequence of arrangements in the stowage 
varying from those contemplated by the charter- 
party :—Held: pltfs. were not entitled to recover, 
as it appeared that one of them & the broker, who 
managed the business, were present from time to 
time during the loading & cognisant of the arrange- 
ments, but did not make any objection.—HOVILL 
v. STEPHENSON (1830), 4 C. & P. 469, C. P. 

1563. To jurisdiction of board.|—The ct. 
of directors of the East India Co. sent to the 








| board of control for their approval a draft of a 


dispatch headed ‘“ Political Department ’’ which 
that board altered & returned to them to be trans- 
mitted to India pursuant to 33 Geo. 2, c. 52, s. 12. 
The directors objected to the alterations but not 
to the jurisdiction of the comrs. to make them ;_ & 
the alterations being insisted on by the board, the 
directors afterwards rescinded the resolution on 


deed as a ground for setting aside a 
fi. fa. against his issued on the award.— 
PIDGEON v, MARTIN (1875), 25 C. P. 
233.—CAN. 


: M. was insured, 





: improper stamp.) — 
The note upon which this action 
was brought had not been properly 
stamped, & it was urged that it could 
not be a payment or satisfaction of 
one of which it was intended to be a 
renewal :—Jield: ptf. being aware of 
the objection to the unstamped note, 
& irate | it in Heu of the paper 
which he held, could not urge this 
as an objection, he having declared 
upon it as a promissory note.— 
BAILLIE v. DICKSON (1882), 7 A. It. 
759.—CAN. 


e. —— To sale undcr provision in 
chaltel mortygage.|—Tho tenant having 


Co. (1885), 4 


(1873), 23 


roofs of loss 


elect. Where breaches of such con- 
ditions had occurred before loss, & 
the co., after being notified of such 
breaches, took no notice thereof, but 
called for the proofs of luss which 
were required on the footing of the 
policy being a subsisting instrument, 
& these were furnished :—Held: the 
co. had precluded themselves from 
afterwards setting up the forfeiture.— 
CANADA LANDED CREDIT Co. »v. 
CANADA FARMERS’ MUTUAL STOCK 
INSURANCE Co. (1870), 17 Gr. 418.— 


_ his goods 
hae nr fae cee ~ 
«----e hotice to defendants. 
He afterwards assigned the goods to 
M. ‘I'he deed of assignment provided 
that Db. should transfer all policies to 
M. ‘rhe pulicy provided that all other 
insurances should be notified in writing, 
otherwise the abies should take no 
----o~ wy Sat policy, ‘The insura 
agent, with knowledge of the sauien 
ment & the other insurances, received 
& premium from M., & agreed to hold 
him insured. M., after the fire. 


on Nov. 11 informed pltf. that they 
had placed the matter in the hands 
of the Insurance Co. for adjustment 
“saving their rights at law’’; but 
they took no objection to the sufficiency 
of the proofs until the trial :—Held : in 
the circumstances they were seconped 
from taking advantage of the defect.— 
SHANNON v. HASTINGS MUTUAL INSUR- 
ANCE Co. (1876), 26 C. P. 380; 2 
A. Kh, 81.—CAN. 





b. -] — Where _ insurers 
repudiate liability on a policy they 
cannot object that proofs of loss have 
not been furnished.—Morrow  v. 
LANCASHIRE INSURANCE Co. (1899), 
26 A.R.173; affd. 28. C. R. 294.— CAN. 


CG. Z'o arbitration on claim— 
After execution of composition deed.}— 
After tho assignment & execution of 
the deed of composition & discharge, 
deft., the insolvent, ermitted: an 
arbitration on pltf.’s claim to be pro- 
ceeded with, personally attending the 
arbitration, & not setting up the deed 
as @ bar :—Held;: this would preclude 
deft. from afterwards setting up such 





given a chattel mtge. of a building, 
the building was about to be sold at 
public auction, during the term, under 
& provision in the mtge. ‘Tbe land- 
lord, hearing of it, went to the place 
advertised, where he was informed that 
the wife of the tenant was going to buy 
in the building at the auction. Satis- 
fied with this he went away beforo the 
sule, making no objection to it & 
baking. no steps to warn bidders of 
any claim that the building had become 

art of the frechold, & had passed to 

m as such; but, on the contrary, 
giving the bailiff conducting the sale 
a distress warrant, under which the 
landJord was to be paid a portion of the 
proceeds of the sale:—-lield: as 
against a purchaser ignorant of the 
landlord’s rights, the landlord was 
estopped from claiming the building 
us a part of the freehold, & from 
assert any right to restrain the 


removal during the term.—GRAY Uv. 
MACLENNAN (1886), 3 Man. L. R. 
337.—-CAN. 

f 





‘ To wrongful assceament.} 
A ratepayer, being a Roman Catholic, 


Part VI.—EstTorpPEL IN Pals. 


which the dispatch was founded & left it to the 
comrs. to originate the dispatch pursuant to 
sect. 15 of the statute. On motion for a mandamus 
to the directors to transmit the altered dispatch :— 
Held: the directors having admitted the juris- 
diction of the board with respect to the dispatch 
& only contested the alterations were estopped 
from afterwards contending that the dispatch was 
not one over which the board had authority.—R. 
v. Hast Inpia Co. (Directors) (1833), 4 B. & Ad. 
530; 1 Nev. & M. K. B. 835; 2L. J. K. B. 78; 
110 E.R. 554. 

Annotation :—Mentd. Ex p. Napier (1852), 18 Q. B. 692. 

















1564. To tender—Of shares.|—JACKSON v. 
JACOB, No. 1485, ante. 
|—See, further, Srock Ex- 
CHANGE. 


——— -—-— Of bank-note.|—Sce BANKERS, Vol. 
III., p. 198, Nos. 430, 431. 

1565. That party rated not occupier or 
owner—Objection taken to validity of rate—No 
waiver of objection to validity of distress warrant. ]— 
A. was rated to the sewers rate in respect of certain 
lands, of some of which he was neither the owner 
nor the occupier; he traversed the presentment 
of the jury, under the Sewers Acts, “ that such 
lands were benefited by the works of the Comrs. 
of Sewers ’’; but did not object that he was not 





& appearing in the assessment roll as 
such as a supporter of scparate 
schools, who has not given the notice 


liable to seizure under a chattel mtgo. 
made by J. to the other defts., default 
having been made. 
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the occupier or the owner of part of the lands in 
respect of which he was rated. When sum- 
moned, also, before the comrs. for payment of the 
whole sum £132, at which he was rated, he only 
objected to the validity of the rate, & thereupon 
the comrs. issued their warrant of distress to levy 
the £132 upon the goods of A. :—Held: <A. was 
not estopped under the above circumstances from 
objecting that the warrant was void.—TUCKER v. 
MAITLAND (1854), 3 C. L. R. 345; 24 L. T. O. S. 
111; 18 J. P. Jo. 757. 

1566. To notice requiring execution of 
works by frontagers.|;—BrisToL CoRPN. v. SIN- 
NoTT, No. 1465, ante. 

1567. Delay.]—B., by his will, devised his free- 
hold estates to his wife M. for life, & subject 
thereto, he devised the same to M., & her heirs in 
trust to be divided to & among all his children 
who should be living at the death of M., in such 
shares, etc., as M. should by will appoint. In Dec. 
1824, M. purchased of the children their rever- 
sionary interests in the estates at an undervaluc. 
In June, 1827, M. died, having devised all her 
real estates to T. in fee, subject to a charge of 
£2,000 & other incumbrances. In 1838 H., who 
had married one of the daughters of testator & had 
joined in the conveyance to M., became insolvent ; 
& in Jan. 1842, the creditors’ assignee under the 





not to raise action or 
diligence against A., or his estate ; 
he afterwards along with two co- 


themselves 


M. seized not only 


required by Rk. S. O. 1887, c. 227, 5. 40, 
is not, nor are other ratepayers, 
estoppod from claiming,in the following 
or future year, that he should not be 
placed as a supporter of separate schools 
with reference to the assessment of 
such yoar, although he has not given 
notice of withdrawal mentioned in 
Rh. S. O. 1887, ©. 227, 5. 47.—lee 
ROMAN CATHOLIO SEPARATE SCHOOLS 
(1880), 18 O. It. -606.—CAN. 


-J—-Whero an assess- 
ment roll covering over half a million 
dollars has been duly confirmed without 
objection on the part of a ratepayer 
that his property has been too highly 
assessed by a comparatively trivial 
amount, he cannot be permitted 
afterwards to urge that objection before 
the cts. upon an application to have 
the assessment roll set aside.—Mon- 
TREAL CORPN. 0. BELANGER (1889), 30 
Ss. Cc. Rh. 574.—CAN. 


h. To execution — sale.J— A 
creditor who was a purty to an action 
against the lessor in which the pro- 
perty was sold in execution subject 
to the lease & who did net oppose such 
sale cannot, afterwards, contest pay- 
ments of the amount of the policy 
on the ground of fraud.—LANGELIER 
Cane (1903), 34 5. C. RR. 1L— 


——— 











k. ——~.J—Held: judgment 
debtor who might have raised ob- 
Jections to a sale in execution of a 
decres against him, but who had 
refrained from doing so, & who might 
have appealed against the order for 
sale, had no right, after the sale had 
been carried out, to prefer an objection 
that the proporty sold was not legally 
saleable.—UMmrbD v. Jas lam (1907), 
I. L. R. 29 All. 612.—IND, 

L To defect in  goods—Sold 
under warranty.J—Tho purchaser of 
goods subject to a latent dofect, sold 
with a warranty, is not estopped from 
claiming for breach of the warranty, 
when sued for the price, by having 
received the goods without objection 
made at the time.— SMITH v. ARCHIBALD 
(1907), 2 KE. L. R. 397; 41 N.S. RB 
211.—CAN., 








m, To improper seizure of 
goods. |—Deft. M., the bailiff of other 
defts., was instructed to seize the 
goods in a certain hotel which were 


the goods of J. mortgaged by him, 
but also other goods in the botel not 
included in the mtge. & belonging to 
aitf., who had become the partner of 

. & afterwards bought out J ’s interest 
in the hotel business. M. made out 
an invontory of the goods seized & 
posted it up in the hotel, & advertised 
a sale of the goods to take place on 
Jan, 21. On Jan. 20, defts. abandoned 
the seizure & restored all the goods 
to pltf. Pltf. brought this action for 
improper scizure, & injury to his credit 
& business :—Held : when the seizure 
was made plitf. was present, he was 
shown the mtge. made by J., & the 
instructions to M., & he did not make 
known to M. that he was seizing goods 
not covered by the mtge., nor did 
he make any claim to the goods not 
included in the mtge., & the goods were 
of such a character that, unless they 
were separated by pltf., it was difficult, 
if not impossible, for M. to distinguish 
them; & pltf. was estopped by his 
conduct from impeaching tho validity 
of the sale; & defts. should have leave 
to amend their defence by pleading 
the estoppel.—BARON v. DREWRY 
ae 16 W. L. RR. 709; 4 Sask. L. HR. 


n. To discharge of water on 
land—Whether waiver per se.}—At the 
trial of an action for wrongfully 
discharging water on to pltf.’s land 
from adjoining lands belonging to 
defts., it was admitted by pltf. that 
his predecessor in title knew of tho 
construction in 1875 of certain drainage 
works tending to bring water on to his 
land shortly after such works were 
executed, & did not object; & that 
neither the predecessor nor pltf., who 
became ontitled in 1891, objected to 
the works until 1893. Defts. contended 
that these admissions established the 
defonce of acquiesconce :—Held: they 
were not conough for that purpose, as 
there might huve been circumstances 
that would have prevented such non- 
objection from amounting to acquics- 
cence.—SMITH v. OTAGO PRESBY- 
TERIAN CHURCH BOARD OF TRUSTEES 
(1896), 15 N. Z. L. R. 680.—N.Z. 

oO. To purchase of annuity 
bond.J—A. executed a trust deed for 
behoof of his creditors, under which a 
clear annual sum of £600 was provided 
to him, & acceding creditors bound 








obligants, grantod bond for an annuity 
of £221, in considcration of a sum of 
£2,000 paid to one of these co-obligants, 
during whose life the annuity was 
payable; B. an acceding creditor of 
A. subsequently became trustec under 
the above trust deed, &, after some 
years, during which the annuity was 
fully paid up, he bought, on his own 
account, the bond of annuity, paying 
for it the full original price of £2,000 ; 
A. was aware of this transaction, & 
inade no objection to it at the time ; 
after B.’s death, his trustées & exors. 
raised action & diligence aguinst A. 
for arrears of the annuity :—Held; a 
ploa by A. to the effect that B. as 
trustee aforesaid, could only acquire 
the bond of annuity for behoof of 
A. & the trust, & was barred by the 
decd of accession from proceeding 
against A.’s person or estate, should 
be repelled as inapplicable to the case.— 
HAMILTON v WRIGHT (1839), 1 Dunl. 
(Ct. of Sess.) 668.—SCOT. 


p. To accountant’s report.)-— 
eld: an objection to an accountant’s 
report, which was competent to have 
been stated before the pronouncing 
of a decree by the ct., approving of the 
report generally, but was omitted, 
cannot afterwards be brought for- 
ward.—ROBARTS v. CUTHBERT (1840), 
15 Fac. Coll. 1488.—SCOT, 








q. To validity of warranty.) 
—BUSHBY v. GUARDIAN ASSURANCK 
Co., LTp. (1916), App. D. 488.— 


1667i. Delay.J—In an action against 
the indorser of a note, it appeared 
that his name had been written by the 
makor, his nephew, & there was no 
evidence of express authority; but 
it was proved that deft. had beforo 
& afterwards indorsed for his nephew 
on purchases by him from these 
pitfs., & that when payment of this 
note was demanded from him ho 
had asked for time, & had not denied 
his indorsement until some months 
afterwards, when the makor had ab- 
sconded. His excuse was that he kept 
no memorandum of his indorsements, 
& supposed it was right :—Held: deft. 
had precluded himself by his conduct 
from disputing his liability. —PRATT 
Vv. DRAKE (1859), 7 U. Cc. R, 27.—CAN. 


1567 ii. ——.]—Action for damages 
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Sect. 8.—By representation: Sub-sect. 8, I. (b) tii. 
& J.) 





insolvency filed his bill against T., to set aside the 
transaction of Dec. 1824, on the und of its 
being a purchase by a trustee from her cestui que 
trust, while the influence was subsisting, of her 
reversionary interests at a gross undervalue :— 
Held: though the vendor would have had a right 
to rescind the transaction, if recent, yet the un- 
explained acquiescence of more than fifteen years, 
from the death of M. to the filing of the bill, 
amounted to a waiver of that right: & in the 
absence of fraud, etc., the poverty of the vendor 
during the whole of that period was no sufficient 
excuse for the delay._-Roserts v. TUNSTALL 
(1845), 4 Hare, 257; 14L.J. Ch. 184; 4L. 1.0.9. 
412; 9 Jur. 292; 67 E. R. 645. 

Annolutions nsd. Harcourt v. White (1860), 28 Beav. 

303; Re Agriculturists Insce., Brotherhood’s Case (1882), 

31 Boay. 365. Refd. Smith v. Bakes (1855), 20 Beav. 

68; Clanricarde v. Henning (1861), 30 Beay. 175; 

Agriculturist Cattle Insce., Spackman’s Case 1865), 34 

L. J. Ch. 323 ; Browne v. MoClintock (1873), 1. .6H. 1, 

456; Carey v. Cuthbert (1873), 22 W. BR. 249. 

1568. .]—In 1826 pltf., as next friend of his 
daughter, then an infant, instituted a suit, to 
which he was not a party, in which she claimed to 
be equitably entitled in fee to two-fourth parts of 
certain freeholds vested in trustees, he having 
been previously informed that there was a question 
whether he was not entitled to it as tenant by the 
curtesy, A decree for partition, whereby two- 
fourths of the estate was allotted to his daughter 
in severalty, was obtained in 1830; & it was also 
thereby declared that the daughter, on the death 
of her mother, became entitled to two-fourths of 
the estates in fee, & to the rents & profits thereof. 

In 1833, the father still acting as next friend for 
his daughter in the suit, obtained an order of the 
ct. approving of a deed of partition containing a 
conveyance by the trustees of two-fourths of the 
estate in+ question to the daughter in fee, & 
declaring that the father, his exors., etc., should 
have the use of the same for ten years if the 
daughter should so long live & remain an infant 
& unmarried, & from & after the happening of 
either of those events to the daughter in fee; & 
providing that the rents received by the father 
should be applied at the discretion of the father 
towards the maintenance of the daughter. This 
deed was acted upon until the daughter attained 
the age of 21 in 1843; after which period, until 
her marriage without her father’s consent, in 1847 ; 
he accounted to her for the rents. The daughter 
& her husband subsequently brought an ejectment 
against the father, who thereupon, in 1852, filed a 
bill, alleging that he was entitled to the estate as 
tenant by the curtesy; & his title was not con- 
cluded by the suit commenced in 1826, to which 
he was not a party, inasmuch as it had been filed 


for _ hogligence 
peweuuy suuppou DY Werts.’ line. Pitfs. 
for some time had beon shipping 
similar produce over defts.’ line & 

»N. RR. to 8, The shipping bill in 
this instance did not {udteste any 
particular way. Defts. without advis- 
ing pltfs. sont this perishable produce 
to 8S. over their own linc, causing 
considerable dulay i—~fleld : defte. were 
estopped frum raising defence of want 
of notice of damage,—VERNON Froir 
Oo. wv CANADIAN Pactric Ry. Co, 
(1909), 12 WL L. dt. 415.--CAN 


1567 fi. —~-—.J—Where am ay 
ub order nisi for foreclosure, ager 
order absolute, sold the land in 1906 
to the knowledge of the mtgor. 
who took no action till 1911, when he 
brought an action to redeom :—Hel/ . 








lots 5 & 
subsequentl 


the mtgor. had abandoned his rights 
& was not entitled to 
WILLIAMS v, SUN LIFE ASSURANCE Co. 
& SPENCER (DAVID), LTD. (1911), 16 
LB. Cc. R. 370.—CAN, 


r. Failure to set 
litle —In notice before trial.}—A line 
run without legal authority between 
6 acquiesced in for yoars, was 
found to be erroneous, 
& a new linc was run according to 
law, which took away land from the 
supposed lot 5, & addod to 6. 
sought to recover the land so taken, 
which was cloarly a part of lot 6, 
claiming right by possession, though 
his grantor never protended to have 
any right thoreto, & he did not claim 
oF possession in his notloo :—Held : 
pltf. not having set up a possessory 
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by him as next friend in ignorance of his own right 
to curtesy :—Held: he was not entitled as tenant 
by the curtesy, inasmuch asa the proceedings he 
had taken, & his conduct from the filing of the bill 
in 1826, were equivalent to a waiver, as agains 
his daughter & her husband, of his right to cur- 
tesy; & his representatives to his daughter were 
of such a character as that the marriage must be 
considered to have been contracted by her upon 
the faith of their correctness.—STONE v. GODFREY 
(1854), 6 De G. M. & G. 76; 2 Eq. Rep. 866; 23 
L. J. Ch. 769; 23 1.. T. O. S. 289; 18 Jur. 524 ; 
q. R. L. JJ. 

Ge ee Bill v. Richards (1857), 2H. & N. 311; 
Re Saxon Life Assce, Soc., Anchor ce, Case, Era 
Assce. Soc.’s Case, Re Era Assce. Soc., William’s Case, 
Anchor Assco. Case (1863), 32 L. J. Ch. 206. Mentd. 
Rogers v. Ingham (1876), 3 Ch. D. 351; He Bowman, Re 
Lay, Whytehoad v. Boulton (1889), 60 L. T. 888; Gas 
Ae a ce tice dU tal tach 
(ioe) 1 on 328 : Be Musgrave, Machel wv. Parry, [1916] 
2 Ch. 417; Burroughs v, as 7 
1569. |—In 1838 a railway co. purchased 

land & covenanted with the vendor that it should 

be for ever thereafter used & employed as & for 

a first-class station or place for the purpose of 

taking up & setting down passengers travelling 

along the railway :—Held: (1) the term “‘ first- 
class’ related to the taking up & setting down 
passengers, & defts. must in this respect put the 
station on the same footing as the most favoured 
station on the line; (2) it did not relate to build- 
ing & other accommodation of that nature, &, 
even assuming it to do so, the vendor must be 
taken, after the lapse of time, to have been 
satisfied with the buildings provided.—-Hoop v3 

Nortu Eastern Ry. Co. (1870), 5 Ch. App. 525 ; 

23 L. T. 206; 18 W. R. 473, L606. & L. J. 

Annotation :—Generally, Mentd. Kennard v. Cory, [1922] 
2 Ch. 1. 


1570. J—Where a suit is instituted for 
specific performance of a contract, & the defence 
set up is, that the contract was made in con- 
sideration of certain promises which pltf. had not 
fulfilled, a delay to defeat that defence must be 
such as amounts to an acquiescence in the non- 
fulfilment of the alleged promises. Where the 
subject of the contract was an agreement to take 
the lease of a house, & the proposed tenant went 
into possession at once, & occupied for two years, 
but, while continuing in occupation, from time to 
time called on the landlord to fulfil promises 
which the tenant alleged to have been the induce- 
ment for the contract & paid rent, but always 
paid it under protest :—Held : these circumstances 
did not amount to such acquiescence as to prevent 
the tenant from ultimately refusing to perform 
the contract, but that the payments were to be 
treated as merely made in respect of the actual 
use & occupation, & in no other character.— 
LAMARE v. Drxon (1873), L. R. 6 H. L. 414; 43 











title in his notice, was debarred from 
doing go at the trial.—SMITH  v. 
CLUXTON (1861), 10 C. P. 538.—CAN. 
s. Money paid in mistake—No 
investigation demanded—No bar to 
recovery.]—Pltfs. were sureties for the 
ayment of certain moneys due by tho 
ank of L. to deft. bank, for which 
deft. bank held collatoral scourity. 
Acceptances held by defts. as collateral 
security for ono of the amounts were 
romlined upon & appropriated vin a 
different indebtedness without Pt 8. 
consent. Piltfs. in ignorance of this 
fact, paid a balance demanded from 
them by defts., & afterwards brought 
action to recover the pane as paid undor 
eee ace fae ae Pe ae 
not cstoppe rom : 
reason of their not having demanded 


redeem.— 


Up  possessory 


Pitt. 
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L. J. Ch. 203; 22 W. R. 49, H. L.; revsag. S. C. 
oul ete DIXON v. LAMARE (1871), 19 W. R. 942, 


Annotations :—Refd. Joncs v. Joseph (1918), 87 L. J. K. B 


510; Abram SS. Co. v. Westville Shipping Co., [1923) 


ne 773. Mentd. Hembrow v. Talbot (1892), 36 Sol. Jo. 


1571. ——.]—In 1880 certain property was de- 
mised by S. to M. for the term of 21 years from 
1876, & S. thereby covenanted with M. that if M., 
his exors., administrators, or assigns, should at 
any time during the term be desirous of pur- 
chasing the freehold of the property at a certain 
price, & should give six months’ notice in writing 
of his or their intention so to purchase the premises 
to S., his heirs or assigns, he or they would convey 
the freehold to M., his heirs & assigns upon pay- 
ment of such sum. The freehold of the property 
was shortly afterwards conveyed to deft., subject 
to the lease. The lease was assigned among other 
properties by M. to a co. in 1889. The co. went 
into liquidation in 1895. In that year its liquida- 
tor agreed to sell all its undertakings & assets to 
a new co., & later, by a trust deed, the old co. 
demised, & the new co. demised & confirmed to 
the trustees of a deed of trust the lease for the 
unexpired residue of the term except the last day 
thereof. On Dec. 14, 1896, the secretary of the 
new co. wrote to deft.’s son on her behalf in 
reference to the purchase of the freehold, & the 
new co. relied upon this letter as sufficient service 
of notice under the option to establish a contract 
as against deft. Deft., who was not aware, till 
the trial, of the circumstances under which the 
alleged notice had been given, contended that no 
valid notice had been given under the lease :— 
Held: that on the facts of the case deft. was 
estopped from raising the objection that the notice 
was not properly given.—-FRiAny, HoLroyp & 
HEALEY’s BREWERIES, LTD. v. SINGLETON, [1899] 
2 Ch. 261; 68 L. J. Ch. 622; 81 L. T. 101; 47 
W. RK. 662; 15 T. L. R. 448; 43 Sol. Jo. 622, C. A. 


Annotations :-—Mentd. Manchester Brewery Co. v. Coombs, 
{1901] 2 Ch. 608; Woodall v. Clifton, [1905] 2 Ch. 257. 


J. Other Acts and Omissions. 


1572. Renunciation of administration with will 
annexed.|—A lIegatee, having renounced adminis- 
tration cum testamento annexo, is not barred thereby 
from contesting the validity of a will—GAScOYNE 
v. CHANDLER (1755), 2 Lee, 241; 161 EH. R. 327. 

1573. Admission of receipt of money—Insurance 
premium.|—Although generally an underwriter 
having subscribed a policy, & thereby confessed 
the receipt of the premium, is estopped from after- 
wards claiming the premium against the assured, 
yet where, by the fraud of the assured the under- 
writer is induced to give credit for the premiums 
to the broker, & the broker to give credit to the 
assured, the underwriter is entitled to receive the 
premiums from the assured.—Foy v. BELL (1811), 
3 Taunt. 493; 128 E. R. 195. 

1574. Admission of interest or title of third 
party—Promise to pay parties claiming lien.]— 





an investigation of the state of accounts 
before making the payment in question 
or by the fact that when called upon 
for payment they asked & recoived 
further time.—BLAcK v. BANK OF 
Ge SCOTIA (1889), 21 N.S. 1t. 448.— 


DEPOT tv. 


t. Failure to repudiate liability.}-— 
A. sold to B. a new engine & agreed to 
take from kh. certain old engines at 
a fixed price. The old engines wero 
not delivered in time, ic. within a 
reasonable time. A. then demanded 
rent from B. for the old onginoes still 
in his possession, & 4B. failed to re- 


udiate the imputed Hability :—ZJfeld : 
. was not estopped from disputing 
his liability —VANCOUVER MACHINERY 
VANCOUVER 
TRADING Co. (1914), 29 W. L. R. 93; 
CAN’ W, h. 1523; 18 Dd. L. ht. 491,— 


PART VI. SECT. 3, SUB-SECT. 3.—J. 

a. Action of efectnent by possessor 
—IVhether admission of possession by 
defendant—-As bar to action for trespass. | 
—In an action of trespass to land :-— 
Held: pltf., having s 
to maintain trespass, was not estopped 
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A. being possessed of an old vessel, sent her to B.’s 
yard to be repaired. B. agreed to find timber for 
the repairs, & materials were accordingly supplied 
by B. & other persons to the amount of £200. 
he vessel was repaired in B.’s yard with the above 
materials, but no work was done upon her by either 
B. or the other creditors. On the vessel being 
advertised for sale, B. & the other persons insisted 
that she should not be removed until they were 
paid. A.’s agent assented, & said they should be 
paid out of the purchase money, & signed an 
authority to the auctioneer to that effect. The 
sale then proceeded, & the vessel was knocked 
down to C. for £300." Immediately after the sale, 
B. & the other creditors applied to C. for payment, 
& he promised that he would, on the following 
Thursday, bring the purchase money for the 
auctioneer to pay the creditors with. OC. did not 
do so :—Held: the agreement for payment of the 
repairs out of the purchase money, of which C. 
was cognisant, & had assented to, precluded him 
from maintaining trover until such payment was 
made.—Norris v. WILLIAMS (1833), 1 Cr. & M. 
842; 21. J. Ex. 257; 149 E. R. 639. 

1575. Dog delivered up to enable third 
party to comply with judgment in trover.j——Defit. 
had brought two separate actions of trover for a 
dog at the same assizes against A. & B.; in the 
action against A. he recovered a verdict for £50, 
to be reduced to Js. by tonsent, on A. giving up 
the dog; in the action against B., B. obtained a 
verdict. At the trial of these actions the dog was 
in the possession of B. A few days after the trials, 
B. gave the dog in question to A. for the purpose 
of delivering up to deft. with 1s. damages. A. 
accordingly gave up the dog, & at the same time 
B.’s attorney gave deft. notice that the dog be- 
longed to B. & demanded possession; deft. 
refused. On trover afterwards brought by B. for 
the dog :—Held: B. had not estopped himself 
from recovering by cnabling A. to give possession 
of the dog to deft.—Sanpys v. Hopason (1839), 
10 Ad. & El. 472; 2 Per. & Dav. 435; 9L.J.Q. B. 
81; 113 LE. R. 179. 

1576. Request by compounding debtor’s 
solicitor to creditor to prove debt.|—A receiving 
order was rescinded upon a scheme of arrangement 
being agreed upon with the approval of the 
creditors. Under the scheme the trustee was 
alone authorised to admit proofs of debts probable 
in bkpcy. A creditor tendered a proof for the 
balance of the judgment, signed against the 
debtor by default, for bets won by the creditor 
from the debtor. It was alleged that a previous 
arrangement, by which the creditor abstained 
from posting the debtor as a defaulter in respect 
of the unpaid balance, constituted a valuable 
consideration for the judgment. Further, that 
even if this were not so, the trustee was estopped 
by a letter from the debtor's solrs. to the creditor 
requesting him to prove his debt & vote for the 
scheme :—Held: the letter from the debtor’s 
solr. to the creditor did not operate as an estoppel 








by having brought ejectment, as 
being an admission of deft.’s poser 
——-HkKOK v. KNapp (1861), 20 U. C. R. 
360,—-CAN. 

b. Sale of mortgaged property— 
Failure to declare mortgage.}—A mtgec. 
under ar tered mtge. deed obtained 
& money-decree against the mtgors. 
in some matter other than the migo., 
& sold the aR OF Eee” property in 
execution of the decree. The mtge. 
lion was not announced in the pro- 
clamation of sale as required by 
Civil Procedure Code, Act. XIV. of 
1882, 8. 287, & the purchaser had no 


TIMBER & 


cient possession 
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Sect. 3.—By representation: Sub-sect. 3, J.] 


between the creditor & the trustee, or justify the 
latter in paying a composition upon an unprovable 
debt.—Re DEERHURST, Fx p. SEATON (1891), 60 
L. J. Q. B. 411; 64 L. T. 118; 8 Morr. 97; affd., 
77T. L. KR. 373, C. A. 


Annotations -—Mentd. Ward v. Fry (1901), 85 L. T. 394; 
Re Browne. Kron. Martineall 6100410 ¥ B. 1338. 


1577. Admission of contract of service—Resolu- 
tion to employ attorney.|—-Churchwardens having 
been present at a parish rheeting where it was 
voted unanimously to employ the attorney :— 
Held: they could not deny that he acted by their 

—h. v. SOLLY (1840), Woll. 6; 4 J.P. 


R. v. Westmoreland 
 Sovenoakns (1844) a 


JS, (4848) 1 
Sse. trasvery @ paruy upples to an 
officer to exercise a certain power for his benefit, 
he will not be allowed to deny the existence of such 
power, if it can be presumed by legal possibility, 
that the officer possesses the power tor the exercise 
of which the application was made.—THOMPSON 
v. FARDEN (1840), 1 Man. & G. 535; 8 Dowl. 
813; 1 Scott, N. R. 275; 9L. J. C. P. 284; 4 
Jur. 608; 1383 E. BR. 448. 
1579. Acquisition of property subject to 
ment with notice.|—<A. granted a lease of land to 
B. in 1779. In T7904 an Ant were -bt-6 8 


: -- oveew weests fuer IDeU Persons, 
to complete the respective portions of the canal 
within two years, the defaulter was to pay £500 
per annum until completion. 

“’- portion of the canal was not completed 
within the time specified, but was subsequently 
made under an arrangement between C. & B., the 
lessee. No compensation was made to <A. in 
respect of his reversion, but all the acts of C. were 
done with the consent of the proprietors of the 
Jands, of whom A. was one. In 1783 A. mortgaged 
his reversion, which was sold in 1794 to D. under 
a decree of the ct. The particulars of sale con- 
tained a statement that the canal was to pass 
through the land. In 1844 the lease to B. expired, 
& the devisees of D. brought an action of ejectment 
against C. to recover the land covered by the 
canal, & obtained a verdict. 

_ In asuit by C. against the devisees of D. for an 
injunction to restrain further proceedings in the 
action, & for a conveyance to C. :—Held : (1) A. 
had acquiesced, & was not entitled to the land f 
(2) the devisees of D. were not bound by the acts 
of A.; but D. having purchased with the knowledge 
that the canal was to remain for the benefit of 
the public, his devisees could not interfere with 
this easement.—BrauFort (DUKE) v. PATRICK 
(1853), 17 Beav. 60; 7 Ry. & Can. Cas. 906; 1 
iq. Rep. 41; 22 L. J. Ch. 489; 21 L. T. O. S. 
296; 17 Jur. 682; 1 W. BR. 280 ; 51 E.R. 954. 

Annotations :—As to (1) Refd, Somersctshire Coal Canal Co. 


: (1858), 2 De G. & J. 596; Mold v. Wheatcroft 
Beay. 510; Kardley v, Granville (1878) 94 


of the 
we A wuguL DD) 

the mtgors. & the speantis 

the mtge. debt of sale of the 
gaged property i—Held: the o1 

to declare the intge. at the t 

the sale could not be treated as 
an estoppel. — Duunpo BALKRISHNA 
KANITKAR v. RAIL (1895), LL. R. 
20 Bom. 290.—IND, 


c. Contractor 


533.—C 
d 





carrying out 
work—Failure to obtain consent of 
officiul—Though work completed d 
accepted. J— FOLEY v. VERIGIN HURAL 
YELEPHONE Co., [1923] 4 D. L. Rh. 


: Without new contract.})—W. 
entered into a contract with a borough 
council to construct a tunnel. 
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W. R. 528; Plimmer v. Wellington Corpn. (1884), 9 App. 
Cas. 699. Generally, Mentd. Martin v. L. Cc. & D. Ry. 
(1866), 1 Ch. App. 501, 


See, generally, EASEMENTS, Vol. XIX., pp. 1 
et seq. 

1580. Authorising expenditure.|] — HARRUP v. 
BAYLEY, No. 1301, ante. 

1581. Refusal by legatee for life to enter upon 
onerous property.|—By codicil testator gave lease- 
holds to A., B. & C., three sisters, in succession, In 
terms which were held to give the enjoyment to 
them successively for life for their separate use, 
with a condition that they should suffer their 
mother to reside during her life to the better doing 
which testator directed his exors. to set apart a 
sum of £8,000 & to apply the interest in paying 
for the rent & repairs, paint, etc., of the leaseholds, 
which were very heavy. A., B. & C. were all 
marricd women. The exors. assented to the 
bequest, but A. died without taking possession. 
Then B. claimed the whole absolutely ;_ but failing 
in establishing her right to more than a life interest, 
she declined to enter into possession or fulfil the 
covenants. The exors., having paid for ground 
rent & repairs a very large sum ultra the interest 
of the £8,000, obtained a direction to sell the 
premises, which they did for £4,500. B. then 
claimed to have the interest of that sum for her 
life & olen af 4%- £8000 :—Held: B. was not 


LONSDALE (EARL) v. BERC 
morn" 3K. & J. 183; 3 


John. 
1 Ch. 


1582. Non-compliance with statutory duty.|— 
By a local Act subject to the restrictions & pro- 
visions in that Act contained, the corpn. were 
empowered to construct a reservoir & intercept 
the waters of the river Etherow for the purposes 
of the Act. By sect. 45, they were not to divert 
the water of the Etherow until a reservoir should 
be completed & filled with water. By sect. 46, 
they were required to discharge out of the reservoir 
sixty cubic feet per second for twelve hours of 
every working day. By a later Act, in lieu of 
sixty cubic feet, seventy-five cubic feet per second 
were to be discharged. By sect. 15, in case of any 
failure, neglect or default by or in consequence of 
which the quantity of water required by that 
Act to flow or be discharged over the gauge should 
not so flow, the corpn. were to forfeit £50 by way 
of penalty, to the occupiers of certain mills. By 
sect. 17, it was enacted that it should not be 
lawful for the corpn. to use or appropriate any 
water flowing to the river Etherow until they 
should have secured & commenced to discharge 
the stipulated quantity of 75 feet per second. 

The corporation made a reservoir which from 
engineering difficulties was never completed, as 
required by the first Act, or with the additions 
imposed by the later Act, so as to be filled with 
water or capable of being filled with water; & 
water had not been discharged therefrom in the 
quantity & manner required by the Acts, or in 
any larger quantity ; but in 1857, they diverted 


_.--- performing the work he 
abandoned it. The sureties four the 
due performance of the contract con- 
tracted with S. that he should complete 
the work under the superintendance 
of the engineer of the borough. During 
the work S. was ordered by the e eer 
to increase the thickness of the brick- 
work, & to do this he had to remove 
the wooden lining already erected 


extra 


After 


Part VI.—EstTopre, 1n PAIs. 


the water of the Etherow for the supply of the 

inhabitants within the limits of the Acts, & since 

that time had discharged certain quantities of 
water from the reservoir during twelve hours of 
every day. 

In 1860, pltf., a millowner on the Etherow, 
brought an action against the corpn. The declara- 
tion contained counts for wrongfully diverting the 
waters of the Etherow, & also counts for not 
discharging a quantity of water equal to 75 cubic 
feet per second for twelve hours of every working 
day. Defts. paid money into ct. as to the former 
counts, & to the latter pleaded that they had not 
completed the reservoir & works mentioned in the 
Act, so as to make it their duty to discharge water 
at the rate specified :—Held: the plea was good, 
defts. were not estopped from setting up the non- 
completion of the reservoir, & pltfs. were only 
entitled to damages for the loss of the natural 
flow of the waters of the Etherow, & not for the 
non-discharge from the reservoir of the 75 cubic 
feet per second.— WALLER v. MANCHESTER CORPN. 
(1861), 6 H. & N. 667; 30 L. J. Ex. 293; 7 Jur. 
N.S. 6385; 158 E. R. 275. 

1583. Abandonment of proceedings—Whether 
binding on executors.|—-The grantor of an annuity 
commenced proceedings to set aside the grant, 
but abandoned those proceedings & then died :— 
Held : his exors. were not estopped from question- 
ing the validity of the transaction.—BURGESS v. 
RICHARDSON (1861), 29 Beav. 487; 4 L. T. 316; 
7 Jur. N. 8.1178; 9 W. R. 512; 54 E. R. 716. 

1584. Publication of book with particular title— 
Knowledge of published intention of another 
author {to use title.|—H. in 1863 registered a 
magazine called B., & as the Copyright Act. re- 
quired an entry of the date of first publication, 
inserted the day of registration, but did nothing 
further. In 1866, & before any publication by H., 
M. registered a magazine, also called B., & ex- 
tensively advertised it as about to appear. H. 
was aware of this, & was himself the means of 
advertising M.’s book; he did not remonstrate, 
but without advertising or in any manner calling 
attention to what he was about to do, hastily pre- 
pared his own magazine & published it under the 
title B., before the appearance of that of M.— 
Held: the conduct of H. would preclude him 
from asserting against M. any exclusive right to 
the use of the name B.—MAXWELL v. Hoaa, [loae 
v. MAXWELL (1867), 2 Ch. App. 807; 36 L. J. Ch. 
483; 16 L. T. 1380; 31 J. P. 659; 15 W. R. 
467, L. JJ. 

Annotations :—-Mentd. Springhead Spinning Co. v. Tiley 
(1868), L. R. 6 Hq. 5513; Bradbury v. Becton (1869), 18 
W. RR. 33; Dixon v. Holden (1869), L. KR. 7 Eq. 4883 
Weldon v. Dicks (1878), 10 Ch. D. 247; Civil Service 
Supply Assoen. v. Dean (1879), 13 Ch. D. 512; Levy v. 
Walker (1879), 10 Ch. D. 436; Kelly v, Byles (1880), 13 
Ch. 1). 682; Primrose Press Agency Co, v. Mark Knowles 
(1886), 2 T. L. It. 404; Licensed Victuallers’ Newspaper 
Co. v. ee at (1888), 38 Ch. D. 139; Lee v. Gibbings 
(1892), 67 L. T. 263; Walter v. Ashton, [1902] 2 Ch. 282. 
1585. Payment on account—On basis that work 

approaching completion—Work not completed.|— 

A. contracted to build a shed for B. Terms, 

everything to be completed to satisfaction of B.’s 

enginecrs, payment 90 per cent. on completion of 

works, 10 per cent. to be held over for six months 
to answer defects in work. A. sent in his bill in 

Feb. as for completed shed with a letter containing 

these words ‘‘ as the shed will be completed before 

the close of the month,”’ & was paid 90 per cent. 


excavate further soil, & re-erect the 
lining, which were dangerous opera- 
tions, to the knowledge of S., the 
ground being treacherous. While this 
was being done the portion of the 


tunnel which had 
collapsed, causing 
expense & loss 


ap ered that before the contract 
with S. there had been a slip in the 
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of the price. In Oct. B., who had done repairs 
to the shed, which A. declined to do, offered to 
pay the residue, after deducting the cost of such 
repairs. In an action by A. for the whole of the 
residue :—Held: defts. were not estopped by the 
payment in Feb. from showing that the work was 
not completed, nor from going into the amount 
of the defective work.—Moss v. LONDON & NoRTH 
WESTERN Ry. Co. (1874), 22 W. BR. 532. 

1586. Proposal by execution creditor for assign- 
ment for benefit of creditors.}—-(1) A creditor ob- 
tained judgment in the Q. B. Div. against a debtor 
for his debts & sued out a writ of elegit, the judg- 
ment & the writ being duly registered. An in- 
quisition was held before the sheriff, & the jury 
found that the debtor was possessed of certain 
lands, & the sheriff delivered the same in execu- 
tion to the creditor until the debt was satisfied. 

The proceedings before the sheriff terminated at 
12,30 p.m. At four o’clock on the same day the 
debtor filed a petition in bkpcy. in the county ct. 
& a receiving order was at once made. On the 
next day the sheriff returned the writ. The 
creditor had no notice of the presentation of any 
bkpcy. petition or of the commission of any 
available act of bkpcy. by the debtor. On 
petition under the Judgment Act, 1864 (c. 112) :— 
Held: the return of the writ was a mere matter 
of formal procedure, the delivery in execution of 
the lands by the sheriff was a ‘ seizure”? within 
Bkpcy. Act, 1883 (c. 52), 5s. 45; the execution 
therefore was complete before the receiving order 
was made, & the creditor was entitled to priority 
over the trustee in bkpcy. 

(2) Before recovering judgment the creditor had 
proposed that debtor should make an assignment 
for the benefit of creditors :—Held: he was not 
estopped from taking the benefit of the execution. 
—Re Hosson (1886), 33 Ch. D. 493; 55 L. J. Ch. 
754; 551. T. 255; 34 W. R. 786; 2T.L. R. 884. 

1587. Provision of music for band—-Whether 
estoppel from setting up infringement of copy- 
right.|—-An assignment of copyright in a musical 
composition must be in writing. So where pltf. 
had for some years acted as musical conductor at 
deft.’s music-hall & had composed pieces for 
performance, which had been performed there & 
for which he had been paid :—Held: the relations 
existing between the parties were no bar to an 
action by pltf. for infringement of copyright under 
Dramatic Copyright Act, 1833 (c. 15), & Copyright 
Act, 1842 (c. 45).—EATON v. LAKE (1888), 36 
W. RR. 277, C. A. 

“hs generally, Copyricut, Vol. XIII., pp. 216, 
1588. Proof of debt in foreign liquidation— 
Whether estopped from proving in receivership of 
English assets.|—Defts. having on Apr. 4, 1889, 
obtained a judgment against the Société des 
Metaux, a receivership order was made on Apr. 8, 
appointing a person to receive the interest of the 
Société in certain copper, & pay the proceeds 
towards satisfying the judgment. On Apr. 15 
the Société, a French co., was placed in judicial 
liquidation, & pltfs. were appointed liquidators. 
On May 11 defts. proved in the liquidation in 
Paris & were admitted. On an interpleader issue 
ordered to be tried between pltfs. & defts. :— 
Held: defts. were not debarred from asserting 
their rights under the receivership order by 
the fact of their having proved in the French 


been constructed 
large additional 
of material, It 


earth above the tunnel. leaving a 
cavity, which had been packed with 
brushwood & logs 5 & it was alleged 
that this was a latent defect of which 


S. had no knowledge, & that there was 
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Sect. 83.—By representation: Sub-sect. 8, J.; sub- 
"sect. 4, A.) 


liquidation.—LEVASSEUR 
(1801] 2 Q. B. 73; 60 TL. J. Q. B. 659 ; 

761; 39 W. R. 596; 7 T. L. R. 436, C. A. 
Annotations :—Mentd. Re Potts, Hc p. Taylor, [1893] 1 Q. B. 

648; Jee ang lesey De Galve v. Gardner, [1903] 2 Ch. 

727; Ideal Bedding Co. v. Holland, [1907] 2 Ch. 157; 

Singer v. Fry (1915), 84 L. J. K. B. 2025 ; Re Pearce, kx p. 

Official Keceiver, The Trustec, (1919] 1 K. B. 354. 

Proof of debt in bankruptcy—Whether estopped 
from filing fresh petition.|-See BANKRUPTCY, Vol. 
IV., p. 182, No. 1211. 

1589. Delivery of goods under contract.|-—-A. 
contracted to sell to N. & Ks 100 tons of oil to be 
delivered alongside a vessel in the Thames, & paid 
for in cash in exchange for mate’s receipt. N. & 
K. entered into a contract with defts., who were 
shipowners, whereby defts. agreed to give room 
in their ships for the export of 400 tons of oil 
during the season. There was a stipulation 
between N. & K. & defts. that no goods should be 
received on board unless a clean receipt could be 
given for them. A. in pursuance of his contract 
with N. & K. brought alongside one of defts.’ 
vessels fifty barrels of oil, which were taken on 
board, but defts. failed to give a clean receipt. A. 
demanded re-delivery of the oil, & on this being 
refused, brought an action of trover against defts. 
The oil was subsequently sold by N. & K. who 
then paid A. the contract price :—Held: A. was 
precluded from saying that the goods were his 
when he demanded re-delivery ; & he was not 
entitled to recover from defts. the loss of interest 
on the price caused by the delay in payment.— 
ARMSTRONG v. ALLAN BROTHERS (1892), 67 L. T. 
738; 9 T. L. R. 38; 7 Asp. M. L. C. 298; 4 KR. 
107, C. A. 

1590. Certificate granted in respect of houses 
built on void plans.|—-In 1894 a builder deposited 
a plan in accordance with the building bye-laws 
then in force, showing thereon a number of houses 
proposed to be erected. Some of the houses were 
commenced within the three years from the 
deposit ; two were both commenced & completed 
after the three years & a certificate given in 
respect of the same. In 1901 the old bye-laws 
were repleaed by new bye-laws, except as to any 
work commenced before the date of the new bye- 
laws, or any work not so commenced but of which 
plans should have been approved before such date. 
After these new bye-laws came into force the 
builder commenced to erect a stable which was 
one of the buildings shown on the plan. The 
corpn. objected on the ground that the plan did 
not comply with the new bye-laws :—Held: the 
fact that the corpn. had without objection allowed 
two of the houses to be commenced & completed 
after the plan had become void by the lapse of the 
three years & had given a certificate in respect 
thereof, did not create an estoppel against the 
corpn. or show that they had ‘‘ otherwise deter- 
mined’ that a fresh deposit of plans was not 
requisite. HARROGATE CoRPN. v. DICKINSON 
(1903), 88 L. T. 299; 67 J. P. 100; 1L. G. R. 
275 5 affd., [1904] 1 K. B. 468, C. A. 

. White v. Sunderland Corpn. (1903), 88 





v. Mason & Barry, 
64 1.. T. 


1591. Improper connection with drain of ad- 
joining house.|——Semble: where the original 
owner of two contiguous houses in the Metropolis, 


an implied warranty ainst suc 

latent defects. S. claimed from tke 
sureties the loss & expense fucurred 
by the collapse :—Held: there was 
no implied warranty; & if the extra 


was not within the contemplat: 
of the contract S. was entitled aE 
refuse to do it unless under a new 
contract, but having gone on without 


EStTopPPeEL. 


in respect of which an order for drainage by com- 
bined operation has been made, has improperly 
made a connection not sanctioned by the order 
between the drain on one of the houses & a sink 
on the other, his immediate successor in title to 
both the houses under a voluntary conveyance 
is esptoped as completely as he would himself 
have been from alleging that the connection 
converts that drain into a sewer repairable at the 
expense of the public.—HEAVER v. FULHAM 
BoroucH CounciL, [1904] 2 K. B. 383; 73 
J.. J. K. B. 7153; 911. T. 31; 68 J. P. 278; 20 
T. L. R. 383; 2 L. G. R. 672. 


Annotations :—Mentd. Barney v. Busby (1906), 95 L. T. 91; 
Wilson's Music & General Printing Co. v. Finsbury B. C., 
fone 1 K. B. 563; Kershaw v. Smith, [1913] 2 K. B. 


1592. Fictitious figure fixed as gross assessable 
value.]|—HENDON PAPER WorKs Co. v. SUNDER- 
LAND ASSESSMENT COMMITTEE, No. 1219, ante. 

1593. Recognition that contract at an end.|-— 
In Sept. 1913, defts. by their representative con- 
tracted to sell to pltfs. fifty dozen red Welsh 
roller skins at 27s. per dozen ‘‘ delivery as re- 
quired.’’ Between the middle of Nov. 1913, & 
the end of Sept. 1914, defts. delivered twenty 
dozen skins at the request of pltfs. in four lots of 
five dozen each, but no further deliveries took 

lace nor were requested by pltfs., their manager 
1aving forgotten the existence of the contract. 
In June, 1915, defts.’ representative left their 
employ, & in July, 1915, pltfs. gave him a personal 
order for & accepted delivery of fifty dozen skins 
of the same kind & at the same price as that 
specified in the contract with defts. Between 
June, 1915, & Apr. 1916, another representative 
of defts. called upon pltfs. for orders, but was 
told there was nothing for him. In Nov. 1915, 
defts., by letter offered pltfs. twenty to thirty 
dozen skins similar to those previously supplied 
to them, & at the same price, but pltfs. replied 
that they had bought some time ago their require- 
ments for the next year. In July, 1917, pltfs. 
requested the delivery of the remaining thirty 
dozen skins under the contract, but defts. refused 
to deliver them, alleging that the contract. was no 
longer in existence. 

Pitfs. having brought an action to recover 
damages for defts.’ breach of contract in refusing 
to deliver the remaining skins :—Held: (1) an 
inordinate delay on the part of both sides having 
taken Bras it was not necessary, in order to put 
an end to the contract, for defts. to give notice 
to pltfs. that if they did not request further 
deliveries defts. would cancel the contract ; pltfs. 
were estopped from denying that the contract had 
come to an end.—PEARL MILL Co. v. Ivy TANNERY 
Co., {1919} 1 K. B. 78; 88 L. J. K. B. 184; 120 
L. T. 28; 24 Com. Cas. 169, D. C. 

Annotation :—As to (2) Refd. Hartley v. Hymans, [1920] 3 

K. B. 475. 

1594. Invalid notice to quit.;—A person who 
gives a bad notice to quit is not afterwards 
estopped from saying it is void.—--Re BEBINGTON’S 
TENANCY, BEBINGTON v. WILDMAN, [1921] 1 Ch. 
559; 90 L. J. Ch. 269; 124 L. T. 661; 37T. L. R. 
409; 65 Sol. Jo. 343. 


Recognition of bankruptcy.]|—See BANKRUPTCY, 
Vol. V., p. 985, Nos. 8057-8060. 

Admission of money had & received.|—See Con- 
TRACT, Vol. XII., pp. 545, 546. 


objection, he was precluded from 
claiming in respect of a resulting loss.— 
SLOWEY v. LoppER (1901), 20 
N. Z. Ih. R. 321 —N.Z, 


Part VI.—EstTopren In Pats. 


SuB-SEcT. 4.—By NEGLIGENCE. 
A. When Estoppel by Negligence Arises. 


1595. Nature of estoppel by negligence.}— The 


principle of estoppel by negligence has long becn 
established, & its nature & limitations often dis- 


24 W. R. 759. 


777. Refd 
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45 L. J. Q. B. 562; 34 L. T. 729; 40 5. P. 7115 


Annotations :-—Consd. Merchants, etc. of Staple of England 
v. Bank of England (1887), 21 Q. L 
Joint Stock Bank v. Macmillan & Arthur, [1918] A. C. 

. Keith v. Burrows (1876), 1 Cc. P. D. 722; 


B. D. 1860; London 


Patent Safety Gun Cotton Co. v. Wilson (1880), 49 
cussed. Although the phrase ‘estoppel b a. Q. B. 113: Bank of England v. Vagliano, [18911 
negligence ’’ is sometimes employed, yet I thin A. C. 107. Mentd. Matthicssen v. London & County 


Bank (1879), 5 CG. P. D 


that this so-called branch of estoppel is in fact a 
mere illustration of the rule indicated by Pickard 
v. Sears, No. 1032, ante, & Freeman v. Cooke, No. 
1019, ante. I agree that the estoppel must be 
based on some substantial facts. But many 
decisions can be cited to show that apparently 
few circumstances may be deemed substantial & 
create an estoppel (MCCARDIE, J.).—BRADFORD & 
Sons v. PRICE BROTHERS (1923), 92 L. J. K. B. 
871; 129 L. T. 408; 39 T. L. R. 272. 

1596. Must be neglect of duty owing to third 
party or general public.]|—FREEMAN v. CooKE, No. 


. 7; London & South Western 
Bank v. Wentworth (1880), 5 Ex. D. 96; Fine Art Soc.* 
v. Union Bank of London (1886), 17 Q. B. D. 705; 
Naéhmaschinen Fabrik (Vormals Frister & Rossmann) 
Act. v. Pickford & Lee & Harris (1888), 4 T. L. R. 617 ; 
McEntire v. Potter (1889), 22 Q. B. D. 438; Brocklesby 
v. Temperanco Bidg. Soc. (1893), 2 R. 594; Kleinwort v. 
Comptoir National d’Escompte de Paris, (1894] 2 Q. B. 
157; Scholfield v. Londesborough, [1896] A. C. 514; 
Lacave v, Crédit Lyonnais, [1897] 1 Q. B. 148; Bavins 
v. London & South Weatern Bank (1899), 81 L. T, 655; 
Gordon v. London City & Midland Bank, Gordon v. 
cena & Counties Bank, [1902] 1 K. B. 242; Macbeth 
v. North & South Wales Bank (1907), 97 L. T. 699; 
Underwood v. Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


1019, ante. 





1697. 
LASIAN Co., No. 1036, ante. 
1598. —.-—.|—Negligence, 


PART VI. SECT. 3, SUB-SECT. 4.—A. 


1596 i. Afust be neglect of duty owing 
fo third party or general public.}—In 
intending to apply for shares in pltf. 
co., Pursuant to the proposal, made 
through her husband, of the agent of 
the co. for obtaining such applica- 
tions, M. was induced through the 
fraud of the agent to sign, without 
reading it, a document which she 
believed to be an appiication for shares 
but which, in fact, was a mtge. for 
securing & supposed loan tu her & 
contained a covenant to repay the 
amount of the loan. . was an 
intelligent woman, capable of reading 
& understanding the document :— 
Held: as M. was under no duty to 
exercise care to protect the co. against 
the possible frauds of its own agent, 
she was not guilty of negligence pre- 
venting ter from setting up the plea 
of non eat factum, which was a good 
defence to the co.’s action on the 
covenant. — DOMINION PERMANENT 
LOAN Co. v, MORGAN (1912), 17 B.C. R. 
366: 508. C. R. 485.—CAN, 


1596 ii. —-— ]}—In an action for 
damages for trespass by defts. upon 
tifteen chains of pltfs.’ timber limit, 
adjoining defts.’ limit :—Held: pltfs. 
were not estopped, by their neglect 
to have the fifteen chains included in 
their first survey, from asserting their 
rights.—CHEW LUMBER Co. v. HOWE 
SOUND LUMBER Co. (1913), 25 W. L. R. 
105.—CAN. 


1596 iii. ——-.]—In an action by a 
customer of deft. bank to recover the 
aggregate amount of a number of 
cheques forged by a confidential 
clerk employed by the customer, 
which were paid by the bank & charged 
to the customer's account, the fraud 
being skilfully concealed from both 
customer & bank :—Held: the duty 
or phieeuon arising from the con- 
tractual relationship between the 
bank & its customor, or from moral 
& commercia! obligation, which will 
Pee the customer from asserting 
hat his signature is not genuine, 
cannot arise unless there is knowledge ; 
& when fraud is penetrated by one who 
has skill & ability to conceal his fraud 
from both parties, the case is an a 
fortiort one.—-COLUMBIA GRAPHOPHONE 


.|—Swan v. Norrs Britisn AUSTRA- 


to amount to an 
estoppel, must be in the transaction itself, & be 
the proximate caus3e of leading the third party 
into mistake, & also must be the neglect of some 
duty which is owing to such third party or to 
the general public.—ARNOLD v. CHEQUE BANK, 
ARNOLD v. City BANK (1876), 1 C. P. D. 578; 


1599. 





dock. 


owner of the 


Co. v. UNION BANK OF CANADA (1916), 
380. L. R326; 34D. L. RR. 743.—CAN. 

1596 iv. -]—A customer owes a 
duty to his banker to be careful not to 
facilitate any fraud which when it 
has been perpetrated is seen to have 
in fact flowed in natural & uninter- 
rupted sequence from the customer’s 
nesvecne act :—Held: a customer of 
a bank was estopped from denying 
that certain forged cheques were signed 
by. him or by his authority, by reason 
of his conduct In not havi notified 
the bank whom he learn of the 
forgery of previous cheques on _ his 
account by the same person.—CABANA 
v. BANK OF MONTREAL, [1919] 3 
W.W. RR, 969.—CAN. 

1596 v. -}-—Deft. insurance co. 
sent to its local 5 Se two documents, 
each referred to thoreon as a “‘ draft,’’ 
& representing the amounts of certain 
insurance payable to pitf., & intended 
to effect payment thereof. These 
were not delivered to pltf., but by 
the agent’s fraud & misrepresentation 
signatures by pltf. were procured on 
the backs of the documents. The 
agent indorsed them & deposited them 
to his own credit & they wero later 
ae & charged to deft.’s account by 
ts bank. Plitf. sued to recover under 
his insurance, & deft. pleaded payment 
& release :—Held: pltf.’s supposed 
negligence was immaterial because 
there was no duty owing by pitf. to 
deft.; & the nD elt negligence was 
not the proximate cause of the loss.— 
MARTIN v, NATIONAL UNION FIRE 
INSURANCE Co., [1923] 4 D. L. R. 
ae W.W.R. 897; 3D. 1. BR. 220. 


1596 vi. ——.}—-D. & OG. signed 
guarantee bonds for V. in favour of S., 
in consideration of which S. granted 
V. certain banking facilities. On an 
action being brought on these 
quaraniess by S. against D. & C., 
he latter pleaded that they had signed 
relying on the fraudulent misrepre- 
sentations of V., that the documents 
were powers of attorney to pass certain 
transfers & that they did not read over 
& had no knowledge of the contents 
of the documents which they had 
signed :—Held: fraud had not clearly 
been proved &, even if such fraud had 
been proved, it would have afforded no 








.]——H., a merchant dealing in tobacco 
& a broker in that trade, had fifty hogsheads of 
that article lying in bond in his name in the K. 
The warrants for them had been issued to 
him. Pltf. bought the tobacco from H. & paid 
for it, but he left the dock warrants in the posses- 
sion of H. & took no steps to have any change 
made in the books of the dock co. as to the owner- 
ship of the tobacco. 


H. being the ostensible 
tobacco fraudulently obtained 


defence to the action, as defts., by 
their negligence in signing, had pre- 
judiced pitf.—STANDARD BaNK vv. 
Du Priooy, STANDARD BANK wv. 
COETZEE (1899), 16 S. C, 161.—S. AF. 

1596 vii. .}—Except in the case 
of banker & customer, there is no 
duty on the part of the drawer or 
maker of a negotiable instrument to 
use care jin framing it so aa, as far as 
poasible, to prevent fraudulent inter- 
olation or alteration, & the failure 
o use such care is not negligence 
which will estop the drawer or maker 
from setting up the defence that the 
instrument has been avoided as 

ainst him by material alteration 





thout his consent.—BRownN 1. 
BENNET, COLONIAL BANK oF NEW 
ZEALAND wv. BENNET (1891), 9 


N. 4 L. R. 487.—N.Z. 


1596 viii. .}~—A mtgee. is under 
no duty to his mtgor. with respect to the 
registration of the mtge., & although 
if the mtge. has been registered fraud 
cannot be committed, the failure of 
the mtgec. to register his security 
is only an omission of a precaution 
for his own benefit, & does not debar 
him from enforcing the disputed 
mies. as a valid sccurity.---CUTHBERT 
wis ery age (1915), 34 N. Z L. HR. 


1596 ix. .}—Pitf., as the holder 
in due course of a bill of exchange, 
sued deft., whose name appeared on 
the back of the bill as an endorser. 
Although admitting that the ature 
on the back of the bill was his, deft. 
alleged that owing to fraudulent 
misrepresentation on the part of the 
drawer of the bill his mind did not 
vitae vend the act of endorsing the 
bill. eft. believed that he was 
merely witnessing the drawer’s signa- 
ture, & signed after a casual glance 
at the contents of the bill. He was 
a@ man of wide experience, & the 
drawer was practically unknown to 
him :—Held: deft. was guilty of 
negligence & was estupped from 
succeeding with the defence that he was 
fraudulently induced to sign the 
document in the belief that it was 
something other than a bill of ex- 
change.—HANoook & Co. (N. 4Z.), 
uu: DS OnNSTONS: (1923) N. ZL. BR. 
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Sect. 3.—By representation: Sub-sect. 4, 


advances on the pledge of a portion of the tobacco 

from defts. veapertively & handed to them the 

dock warrants. Both defts. acted in good faith, 

& took fresh dock warrants from the dock co. :— 

Held: the conduct of pltf., in leaving the indict 

of title in U.’s hands & thus enabling him to 

obtain advances on the security of the goods, was 
not such as to disentitle pltf. to recover its value 
from the defts. 

Plitf. may have been negligent, & his negligence 
may have brought on defts. the loss of the money 
they have advanced. But pltf. owed no duty to 
defts., at least no duty which*the law can recognise, 
either as individuals or as members of the general 
public. 

The negligence of pltf. neither estops him from 
claiming the goods in question from defts., nor 
gives the latter a counter-claim for the money 
which they have advanced on the security of the 
goods (COCKBURN, C.J.).—JONNSON v. CREDIT 
LYONNAIS Co., JOHNSON v. BLUMENTHAL (1877), 
8C.P. D. 32; 47 L. J. Q. B. 241; 387 L. T. 657; 
42 J. P. 548; 26 W. R. 195, C. A. 

Annotations :—Consd. Joseph v. Webb, Joseph v. Lyons, 
Joseph v. Pidcock, Joseph v. Jones (1883), Cab. & EI. 
262. Refd. Scholticld v. Londesborough, [1895] 1 Q. B. 
536: Farquharson v. King, [1902] A. C. 325; Longman 
v. Bath Electric Tramways, [1905] 1 Ch. 646. entd. 
Attenborough v. London & St. Katharine’s Dock Co. 
(1878), 3 C. P. D. 450. 

1600. --—-.|—-Where the estoppel is sought to 
be rested upon negligence, two things must be 
established in order to create the estoppel ; first, 
the act of neglect, must be the neglect of some 
duty owing by the party to be estopped to the 
aggrieved person ; &, secondly, this neglect must 
be the real & proximate cause of the aggrieved 

erson being deceived (WILLIAMS, J.).—HALL wv, 

EST END ADVANCE Co., LTD. (1883), 1 Cab. & 
E]. 161, N. I’. 

1601. .|—There was no evidence to show 
what, as between a customer & his banker, is the 
implied contract as to the settlement of account 
by such a dealing with the pass book, or that, 
having regard to the ordinary course of dealing 
between a banker & his customers, pltf. had done 
anything which can be considered a neglect of his 
duty to the bank or negligence on his part (BOWEN, 
L.J.). 

Negligence on the part of.a customer of a bank 
in not exercising due supervision over the pro- 
ceedings of his clerk will not estop him as against 
the bank from denying that the indorsement upon 
a bill of exchange which he has accepted & which 
has been stolen from him by such clerk, who ob- 
tains cash for it from the bank by forging the 
indorsement, is genuine, the negligence not being 
the proximate cause of the bank’s loss (per Cur. ),— 
VAGLIANO BROTHERS v. BANK OF ENGLAND (1889), 
23 Q. B. D. 2483; 58 L. J. Q. B. 357; 61 L. Ty 
419; 58 J. P. 564; 37 W. R. 640; 5 T. L. R. 489, 
C. A.; revsd. on other grounds, sub nom. BANK oF 
IKNGLAND v. VAGLIANO BROTHERS, [1891] A. C. 
107, H. L. 

Annotations :—Consd. Kepitigalla Rubber Estates». 
National Bank of India, {1909} 2 K. B. 1010. Refd. 
Lewos Sanitary Steam Laundry Co. v. Barclay (1906), 
95 L. T. 444; London Joint Stock Bank v. Macmillan & 
Arthur, [1918] A. C. 777. Mentd. Robinson v. Canadian 
Pacific Ry. [1892] A. C. 481; He Knglish Bank of 
River Plate, Hx p. Bank of Brazil, [1893] 2 Ch. 438; 
Re Budgett, Cooper v. Adams, [1894] 2 Ch. 557; Scholfield 


v. Londesborough, [1896] A. C. 514; Clutton v. Atten- 
borough, [1897] A. ©. 90; Thames Conservators v. Smeed, 





Dean, 11897] 2 Q. B. 334; Jenkins v. Coomber (1898 
W. R. 48; Preist v. Last (1903), 89 L. T. 33: done. 


1605 i. Must be in tranaaction cd \ the deft., as sheriff, under an execution, 
it appeared that an interpleader had 
boen directed as to the piano, pitt. 


roximate cause of misleading.) —In 
rover for the value of a piano sold by 
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Hughes, [1905] 1 K. B. 795; North & South Wales Bank 
v. Macbeth, North & South Wales Bank v. Irvine, [1908] 
A. C. 137; Holland v. Manchester & Liverpool District 
Banking Co. (1909), 14 Com. Cas. 241; Hall v. Hayman, 
[1912] 2 K. B. 5; Wimble v. Rosenberg, [1913] 3 K. B. 
743; MacLaren v. A.-G. for Quebec, [1914] A. C. 258 ; 
Sanday v. British & Foreign Marine Insce., (1915] 2 K. B. 
781: MacConnell v. Prill, (1916) 2Ch.57; R.v. Kennaway 
aed 86 L. J. K. B. 300; Quebec Ry., Light, Heat & 
Power Co. v. Vandry, {1920} A. C. 662; Despatie v. 
Tremblay, [1921] 1 A. C. 702; McDonald v. Nash, [1924] 
A. C. 625; Samuel v. Dumas, [1924] A. C. 431. 


1602. .1—The mere fact that the signer of a 
negotiable instrument has been negligent as regards 
the care taken by him in regard to a signed paper 
never renders him liable to be estopped from 
showing the conditions under which he parted 
with its possession, unless he has so dealt with the 
instrument or given such instructions with regard 
to it as raised a duty between himself & the com- 
mercial public. Mere negotiation by itself, unless 
it raises such a duty, cannot raise an estoppel ; 
though it may be true to say that where the fraud 
of a third party has caused injury to one of two 
innocent parties, that one must be held liable 
whose negligence rendered the fraud possible. In 
that sense negligence is not equivalent to mere 
carelessness which may cause harm, but it is 
negligence in the performance of a duty to the 
person who sects up the estoppel (VAUGHAN 
WILLIAMS, L.J.).—-SMITH v. PROSSER, [1907] 2 
K. B. 7385; 771. J. K. B. 71; 97 L. T. 155; 238 
T. L. R. 597; 51 Sol. Jo. 551, C. A. 

Annotations :— Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. C. 777. Mentd. Morison v. London 
County & Westminster Bank (1913), 108 L. I. 379. 
1603. ———.]—-Deft. signed a document, which 

purported to be a continuing guarantee by him, 

up to a certain amount, of the payment by R. of 
any sum which might at any time thereafter be 
or become due from R. to pltfs., a banking co., 
on the general balance of his banking account with 
them. In fact deft. had been induced by the 
fraud of R. to sign the document, without reading 
it, & not knowing that it was a guarantec, but 
supposing it to be a document of a different 
character. Subsequently to the signature of the 
document by deft., R. forged the signature of an 
attesting witness to it, & handed it to pltfs. The 
jury, in answer to a question put to them by the 
judge, found that deft. was negligent in signing 
the document :—Held: in an action on the 
supposed guarantee, deft. was not estopped from 
denying that he had contracted to guarantee the 
debt of R., inasmuch as he was under no duty to 
pltfs. in the matter, & the proximate cause of 
pitfs.’ loss was the fraudulent action of R. & not 
deft.’s supposed negligence.—CARLISLE & CUMBER- 

LAND BANKING Co. v. Braaa, [1911] 1 K. B. 489; 

80 L. J. K. B. 472; 104 L. T. 121, C. A. 

1604. -|—There must be negligence in the 
performance of a duty to the person who sets 
up the estoppel (COLERIDGE, J.).—MORISON v. 
LONDON CouNTY & WESTMINSTER BANK, LTD. 
(1913), 108 L. T. 379; 29 T. L. R. 342; 57 Sol. 
Jo. 427; 18 Com. Cas. 137; revsd. on other 
grounds, [1914] 3 K. B. 356, C. A. 

Annotations :—Mentd. Crumplin v. London Joint Stock 
Bank (1913), 109 L. T. 856 ; John v. Dodwell, [1918] A. C. 
563; Taxation Comrs. v. English, Scottish & Australian 
Bank, [1920] A. C. 683; Goldman v. Cox (1924), 40 
T. L. R. 423; Underwood v. Bank of Liverpool, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775. 

Application of rule—To Sale of Goods Act, 

1898 (c. 71), 8. 21 (1).]—-See SALE oF Goons. 
1605. Must be in transaction & proximate cause 

of misleading.]—-Trustees of a charity incorporated 

to give the usual security within 


pwenty days for its value, to be 
appraised’ by deft. Deft., though 
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by statute, & having a common seal, possessed 

stock in the public funds, registered in the Bank 

of Ireland. A., their secretary, was allowed to 
have the seal in his possession. The seal of the 

trustees was affixed by the unauthorised act of A. 

to certain powers of attorney, the sealing of which 

was attested by witnesses without any fraudulent 
intention, & these powers of attorney were pre- 
sented to the bank, & the stock was transferred. 

On discovery of the facts, the trustees authorised 

A. to transfer the stock, but the bank refused to 

make the transfer :—Held : assuming the trustees 

to have been negligent in custody of the seal, such 
negligence was not in or immediately connected 
with the unauthorised transfer. 

_ The negligence which would deprive pltf. of his 
right to insist that the transfer was invalid must 
be negligence in or immediately connected with 
the transfer itself. . . . If there was negligence in 
the custody of the seal it was only remotely 
connected with the act of transfer. The transfer 
was not the necessary or ordinary or likely result 
of that negligence (PARKE, B.).—BANK oF IRE- 
LAND (GOVERNOR & Co.) v. Evans’ CHARITIES 
TRUSTEES (1855), 5 H. L. Cas. 389; 3 C. L. R. 
1066; 25 L. T. O. 8S. 272; 3W. R. 573; 10 E.R. 
950, H. L. 

Annotations :—Apld. Swan v. North British Australasian 
Co. (1863), 2 H. & C. 175. Consd. Arnold v. Cheque 
Bank, Arnold v. City Bank (1876), 1 C. P. D. 578; Mer- 
chants, etc. of Staple of England v. Bank of England 
(1887), 21 Q. B. D. 160; Bank of England v. Vagliano, 
[1891] A. C. 107 ; Farquharson v. King, [1902) A. C. 325, 
Expld. Lo an v. Bath Electric Tramways, [1905] 1 Ch. 
646; London Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. CG. 777. Refd. Re North British Australasian 
Co., bz p. Swan (1859), 7 C. B. N. 8. 400; Baxendale v. 
Bennett (1878), 3 Q. D. 525; Re Cooper, Cooper v. 
Vosey (1882), 20 Ch. D. 611; Hall v. West End Advance 
Co. (1883), Cab. & El. 161; Crapp v. Kast Stonehouse 
i. B. (1889), 5 T. L. R. 501; Scholfield v. Londesborough, 

896) A. Lewes Sanitary Steam Laundry Co. »v. 
L. T. 444; Smith v. Prosser, [1907 
2 K. B. 735; Kepitigalla Rubber Estates v. Nation 

Bank of India, (1900) 2 K. B. 1010; Morison v. London 

County & Westminster Bank (1913), 108 L. TIT. 379. 

Mentd. Cornish v. Abington (1859), 28 L. J. Ex. 262 ; 

D’Arcy v. Tamar, Hill, & Callington Ry. (1867), 

L. R. 4 Exch. 158; Mahony v. Kast Holyford Mining Co. 

pele): L. R. 7 H. L. 869; London & South Western 

ank v. Wentworth (1880), 5 Ex. D. 96; Marsh v. Joseph 

(1896), 75 L. T. 558 ; Ruben v. Groat Fingall Consolidated, 

[1906] A. C. 439, 

1606. ——_.]—SwaAN v. Nortu BRITISH AUSTRA- 

LASIAN Co., No. 1036, ante. 

1607, ——-_.|—-CaRR v. LONDON 

WESTERN Ry. Co., No. 1020, ante. 


&  Norru 


upplied to, neglected to =r 
the piano until 1t was impossible for 
pitf. to give security within the 
required time. Security was, however, 
afterwards given, but deft. nevertheless 
sold the piano, contending that be was 
justified in so doing, as pltf. had not 


ifeld : 


removing his name from the register :— 
pltf. was not estopped from 
suing the co. by his negligence in 
giving L. the blank transfer because 
the negligence was not the proximate 
cause of the damage which ensued 
from B.’s fraud, & because the negli- 
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1608. ARNOLD v. CHEQUE BANK, 


ARNOLD v. City Bank, No. 1598, ante. 

1609. .|—Deft. gave H. his blank accept- 
ance on a stamped paper, & authorised H. to fill 
in his name as drawer. H. returned the blank 
acceptance to deft. in the same state in which he 
received it. Deft. po it into a drawer of his 
writing table at his chambers, which was unlocked, 
& it was lost or stolen. OC. afterwards filled in his 
own name without deft.’s authority, & an action 
was brought on it by pltf. as indorsee for value :— 
Held: deft. was not liable on the bill. 

lf he [deft.] is to be held liable, it can only be 
on the ground that he is estopped to deny that he 
did so accept such a bill. Estoppels are odious, 
& the doctrine should never be applied without 
a necessity for it (BRAMWELL, L.J.). : 

I confess I think he [deft.] has been negligent. 
. - - But then this negligence is not the proximate 
or effective cause of the fraud (BRAMWELL, L.J.).— 
BAXENDALE vy. BENNETT (1878), 3 Q. B. D. 525; 
47L. J.Q. B. 624; 40 L. T. 23; 43 J. P. 204; 26 
W. RB. 899, C. A. 

Annotations :—Consd. Londun & South Western Bank v. 
Wentworth (1880), 6 Ex. D. 96. Apld. Lloyd’s Bank v. 
Cooke, j1907] 1 K. B. 794. Consd. Smith v. Prosser, 
11907} K. B. 735; London Joint Stock Bank v. 
Macmillan & Arthur, [1918] A4.C.777. Refd. Patent Safety 
Gun Cotton Co. v. Wilson (1880), 49 L. J. Q. B. 713; 
Re Cooper, cooper v. Vesey (1882), 20 Ch. D. 611; Schol- 
field v. Londesborough, [1896] a. C. 514; Herdman v. 
Wheeler, (1902] 1 K. B. 361; De Lu Bore v. Pearson, 
[1907] 1 K. B. 483. Mentd. Marcussen v. Birkbeck Bank 
L889}, 5 T. L. R. 179; Brocklesby v. Temperance Per- 
manent Bldg. Soc. (1893), 42 W. Lt. 68; Lewis v. Clay 
(1897), 77 L. T. 653; Nash v. De Freville, [1900] 2 Q. B. 
72; Watkin v. Lamb (1901), 85 L. T. 483. 

1610. .}—HALL v. WEST END ADVANCE Co., 
Lrp., No. 1600, ante. 

1611. .]—Pltis., a corporate body, left their 
seal in custody of their clerk, who, without 
authority, affixed it to powers of attorney, under 
which certain stock in the public funds, property 
of pltfs., was sold. The clerk appropriated the 
proceeds. Jn an action in which pltfs. claimed 
to be entitled to the stock on the ground that it 
had been transferred without their authority by 
defts.:—Held: assuming pltfs. to have been 
negligent, their nee was not the proximate 
cause of the loss, & did nct disentitle them from 
recovering.—STAPLE OF ENGLAND (MAYOR, ETC. 
OF MERCHANTS OF) v. BANK OF ENGLAND 


(GOVERNOR & Co.) (1887), 21 Q. B. D. 1603; 57 


1605 iv. -}—Pltf., having pur- 
chased shares in a Transvaal gold- 
I co., & accepted as sufticient 
delivery a certificate indorsed in blank 
by the registered holder, deposited 
the certificate with his broker for safe 
custody. The broker delivered the 

















complied with the terms of the order :— 
Held: pltf. having been prevented b 
deft.’3 neglect from complying wit 
the order, deft. was estopped from 
saying that pltf.’s non-compliance 
therewith justitied him iu selling.— 
BLACK v. REYNOLDS (1878), 43 U. GC. RR. 
398.—CAN. 

1605 ii. .}/--M. had been in the 
habit of employing L. as a sharebroker, 
& signed & gave to him in the presence 
& hearing of B., who was L.’s partner, 
two blank transfers of shares for M. A. 
shares. 3B. got possession of one of 
these blank transfers & filled it up as 
u transfer of two shares which M. 
also held in C. Co., & negotiated with 
other sharebrokers, & the transfer 
ultimately came to F., in whose name 
the shares were afterwards registered. 
The blank transfer unattested had 
been seen by an officer of C. Co. before 
registration. The transfer did 
require to be by deed. In an action 
brought by M. against C. Co. 


J w~V OL. xXXI. 





gence was not connected with the 
fraudulent transfer itself, or with an 
actual transaction of the party to be 
estopped with the party setting up the 
estoppel.—CALEDONIAN GOLD-MINING 
oS MANNERS (1872), 2 C. A. 174.— 


_ 1605 iii. -——.]—-In order to cstab- 
lish a case of estoppel by negligence the 
negligence must be the proximate 
cause of the loss suffered. 

Kntrusting documents of title to an 
agent for the purpose of‘ negotiating 
an advance on imtge. of property 
belonging to pltf. is not the gape 
cause of the loss, where the agent 
a &® power of attorney under 
which a mtge. bond is passed in 
favour of deft. & then misappro- 
priates the money. In such circum- 
stances :—Held: pltf. was entitled 
to have the mtge. bond cancelled.— 
er oan v. ROWELL (1904), T. H. 66.— 


certificate for valuable consideration 
to deft., who had no notice of pltf.’s 
interest in the shares, & he, having 
purchased them under stock-exchange 
rules, had them registered in his 
name. In an action for the return of 
the shares:— Held: although the 
instrument was not nogotiable, the 
universal custom in South Africa 
being to accept certificates so indorsed 
as being in ‘‘ order,’’ pltf. was onvopped 
by his conduct in lea the instru- 
ment in that form in the hands of 
a sharebroker from asserting his right 
to the shares.—VAN BLOMMESTEIN v, 
HOLLIDAY (1904), 21 8. C. 11.—S. AF, 





1605 v. -J—In order that a 
customer may be estopped by negli- 
nce from uting a forged cheque, 


t must be shown that such negligence 
was the real & proximate cause of 
loss to the bank.—STanpDaRp Bawk 
or 8S. A. v. Kaptan, [1922] C. P. D. 
214.—S. AF. ° 
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Sect. 8.—By representation: Sub-sect. 4, A. & B. 
Sects. 4 & 5.] 

L. J. Q. B. 418; 52 J. P. 580; 386 W. R. 380; 

4 Tt; L. R. 46, O. A. 


tations :—-Refd. Bank of England v. Vagliano, [1891] 
anne 107; Scholfield v. Londesborough, [1895] 1 Q. B 








636; uben v. Great Conaolidated, (1904) 2 
K. B. 712; Repigale Rubber Estates v. National Bank 
of India, [1909] 2 K. B. 1010; London Joint Stock Bank 
v. Macmillan & Arthur, (1918) A. O. 777. 

1612. -|—SETON v. LAFONE, No. 11, ante. 
1613. ——.]—-VAGLIANO BROTHERS v. BANK OF 

ENGLAND, No. 1601, anie. 
1614. -}—Pltf. caryied on business as a 


tobacco merchant in Melbourne, Australia, under 
a firm name. He also had a London office 
bearing the firm name, at which the business of 
purchasing & paying for goods in London & ship- 
ping them to Melbourne was carried on. While 
absent in Australia he appointed an agent at the 
London office under a power of attorney, describing 
him, pltf., as of Melbourne trading as a tobacco 
merchant under the firm name, & authorising the 
agent for him, pltf., & in his name, or in his 
trading name, to purchase & to make any contract 
for the purchase of any goods in connection with 
the business carried on by him, & to make such 
purchase either for cash or on credit, with power 
to modify or cancel the contracts for purchase, 
& where necessary in connection with his business, 
to make, draw, sign, accept, or indorse any bills 
of exchange or promissory notes which should be 
requisite or proper in the premises & to sign 
pitf.’s name or his trading name to any cheques 
on his banking account in London. 

The agent, purporting to act under the power of 
attorney, obtained a loan of £4,000 from defts., a 
firm of cigar merchants in London who had pre- 
viously had frequent business dealings, including 
loan transactions, with pltf. On applying for the 
loan the agent, who was well known to defts., 
represented that the power of attorney authorised 
him to borrow money, & the loan was required 
for the purposes of the pltf.’s business. At the 
same time he produced to them the power itself, 
but, being satisfied with his assurances, they did 
not read it. On receiving the £4,000 the agent 
handed to defts. as security bills of exchange for 
the amount accepted in his own name per pro 
pltf.’s firm. He then paid the £4,000 into pltf.’s 
London banking account, drew it out by cheques 
drawn by him under the power & applied it to his 
Own use. 

Pitf. being at that time in Australia, had no 
knowledge of the loan transaction. In an action 
by him against defts. to restrain them from 
negotiating the bills upon the ground that they 
had been accepted without his authority, & upon 
a counter-claim by defts. against pltf. for the 
£4,000 as money had & received by him to their 
use :—JTeld: (1) the power of attorney gave the 
agent power to purchase only, with such powers 
as were necessarily implied by the appointment of 
the agent as deere, agent, did not confer 
authority to borrow; (2) the primary cause of 
the loss of the £4,000 was the neglect by defts. 
of ordinary business precautions when lending the 
money to the agent, & they were estopped by this 
neglect, & also by constructive notice that the 
agent had no power to borrow, from claiming it 
as money had & received Bes to their use. 

Their [deft’s.] omission read the power was 
ao panes cause of the loss “~ ~~ 

The primary cause of the loss is not anything 
done or omitted to be done by pltf. but the 
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neglect of ordinary business precautions by deifts. 
(STIRLING, L.J.).—Jacoss v. Morris, [1902] 1 Ch. 
816; 71 L. J. Oh. 863; 86 L. T. 275; 50 W. R. 
871; 18 T. L. R. 884; 46 Sol. Jo. 315, OC. A. 
-.])—BELL v. MARSH, No. 1106, ante. 
Aone sor entitle a pltf. to recover from 
deft.,on the ground of estoppel, a loss occasioned 
through culpable neglect on the part of deft., 
pltf. must prove that the negligence complained 
of occurred in the particular transaction in which 
his loss arose, & also that such negligence was the 
roximate, direct, or real cause of the loss.— 
NGMAN v. BATH ELECTRIC TRAMWAYS, LITD., 
[1905] 1 Ch. 646; 741. J. Ch. 424; 92 L. T. 748 ; 
53 W. R. 480; 21 T. L. R. 373; 12 Mans. 147, 
C. A. 


Annotation :—Mentd. Rainford v. Keith & Blackman Co. 
(1905), 74 L. J. Ch. 531. 
1617. 


.J}—CARLISLE & CUMBERLAND BANK- 
ING Co. v. Braae, No. 1603, ante. 

1618. .|—LANCASHIRE & YORKSHIRE Ry. 
Co., Lonpon & NorrH WESTERN Ry. Co. & 
GRAESER, LTD. v. MACNICOLL, No. 1080, ante. 

What amounts to negligence.| See NEGLIGENCE 
& specific Titles passim. 

Liability for negligence.|Sce NEGLIGENCH & 
specific Titles passim. 








B. In Preparation and Custody of Documents. 


Negotiable instruments—Inchoate instruments.] 
—See BILLS OF EXCHANGE, Vol. VI., pp. 69, 72-75. 





Forged or unauthorised signatures— 
Generally.|—Sce BILLs oF ExcHANGE, Vol. VI., 
pp. 103-108. 


Fraudulent alteration of instrument.]| 
—See Bankers, Vol. III., pp. 230 ef seg.; BILLs 
OF EXCHANGE, Vol. VI., pp. 383, 384 

In connection with sale of goods.|—-See BAIL- 
MENT, Vol. LII., p. 78, Nos. 166, 167; Pawns & 
PLEDGES ; SALE OF GOODS. 

Powers of attorney—Forged powers of attorney 
——For transfer of shares & stock.|—-See BANKERS, 
Vol. IIl., pp. 124-127; Companrigs, Vol. IX., 
pp. 389, 390; Vol. X., p. 1144. 

Blank transfers of shares—Left in hands of 
brokers.|—See Oomranixs, Vol. IX., pp. 365 
et seq. 


Sect. 4.—ARISING IN PARTICULAR RELATION- 
SHIPS AND TRANSACTIONS. 

Accounts—Generally.]|—See Equiry, Vol. XX., 
pp. 266 et seg. 

—— Agents’ accounts.|—-See AGENCY, Vol. I., 
pp. 441, 442, 445-447. 

Auctioneers.|—See AUCTION & AUCTIONEERS, 
Vol. III., p. 80, Nos. 219, 220. 

Bailor & bailee—-Estoppel of bailee.|—See Bait- 
MENT, Vol. III., pp. 77, 78, 100-106, Nos. 164, 281-— 


306. 
Estoppel of joint bailors—Delivery to one.] 
—See BAILMENT, Vol. III., p. 117, No. 898. 

Banker & customer—Generally.|—See BANKERS, 
Vol. III., pp. 175, 215, 276, Nos. 308, 540, 860. 
Forged or altered cheques, negotiable 
instruments & other documents.|—Sce BANKERS, 
Vol. III., pp. 230 e seg., 235 seq.; BILLS OF 
EXCHANGE, Vol. VI., pp. 383, 384. 

—— Entries in pass-book.]—See BaANKuRS, Vol. 
IIl., pp. 243 et seg. 

Bankruptcy—Bankrupt & trustee in bank- 
pio ge lamas BANERvUPTOY, Vol. V., pp. 641, 729— 
738, 1011, Nos. 5763, 6324 ef seg., 8249 

Estoppel of creditor as to proof of debt.]— 
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See BANKRuptoy, Vol. IV., pp. 328 e seg., 848 
et seg., Nos. 8079 et seg., 8262 et seq. 

Bills of exchange & other negotiable instruments 
—Generally.]— See Binis op EXcHANGE, Vol. VI., 
pp. 69, 72-75, 103-108, 452, 453, 456. 

———— Estoppel of acceptor.|—See Brutus or Ex- 
CHANGE, Vol. VI., pp. 301-305. 

—~— Estoppel of drawer.|—See Britis or Ex- 
CHANGE, Vol. VI., p. 307. 

——— Estoppel of indorser.|—-Sce BILuts or Ex- 
CHANGE, Vol. VI., p. 312. 

Fraudulent alteration of instrument.]— 
See BILLS OF EXCHANGE, Vol. VI., pp. 883, 384. 
Waiver of presentment.|—See BILLs or Ex- 
CHANGE, Vol. VI., pp. 242 et seg. 
Waiver of notice of dishonour.| 
OF EXCHANGE, Vol. VI., pp. 281 ef seq. 

Bills of lading.|—See SHIPPING. 

Bills of sale.|—See BitLts oF Sap, Vol. VII., 
pp. 108, 127, 145, Nos. 648, 722, 723, 802. 

Building contracts—Effect of certificate. |— 
See BUILDING CoNnTRACTS, Vol. VII., pp. 356 et 
seq., 381, 382. 

—— Waiver of right to forfeit.|—-See BUILDING 
ConTRAcTs, Vol. VII., pp. 407, 408. 

Carriers—Generally.|—See CARRIERS, Vol. VIII., 

p. 33, 34, 58, 123, 224, 225, Nos. 189, 190, 352, 
353, 826, 1435. 

—— Effect of misstatement to carrier.|—-See 
oo Vol. VITI., pp. 24, 51, 52, Nos. 133-137, 

Commons—Map with inclosure award.|—See 
aca Vol. VII., pp. 316, 317, Nos. 367- 

Companies—Issue of debentures.]—-See 
PANIES, Vol. X., pp. 775 et seq. 

Issue of share certificates.|—See Com- 
apes Vol. IX., pp. 287 et seg.; Vol. X., pp. 1129 
ct seq. 














See BiLis 


Com- 





Issue of fully or partly paid shares.|—-See 
COMPANI#S, Vol. IX., p. 299. 

Transfer of shares—Generally.|—See Com- 
PANIES, Vol. IX., pp. 381, 382; Vol. X., p. 1144. 
Blank transfers.|—-See COMPANIES, 
Vol. [X., pp. 365-367. 

Estoppel of shareholder from claiming 
rights or denying liabilities.|—See COMPANIES, Vol. 
IX., p. 198. 














PART VI. SECT. 5. 


1619 i. Necessity for.]|—In an action 
against a city for removing pltf.’s steps, 
it appeared in evidence that when the 
city engineer called on pltf. in reference 


1619 iii. 





1619 iv. 





.}—An estoppel in pais 
need not be pleaded to make it obliga- 
tory.— IMPERIAL BREWERS Vv. 
(1908), 18 Man. L. R. 283.—CAN. 


.J—In an action for the AN. 


403 


Register of members—How far conclusive.] 
— See COMPANIES, Vol. IX., pp. 207, 208. 

Compositions & schemes & deeds of arrange- 
ment—Position of creditors..|—See BANKRUPTCY, 
Vol. V., pp. 1110 et seq. 

Compulsory purchase of land—Abandonment of 
notice to treat.|—See COMPULSORY PURCHASE OF 
LAND, Vol. XI., pp. 176, 177. ’ 
Consent to entry on land by promoters.]-—— 
See COMPULSORY PuRcHASE OF LanpD, Vol. XI., 
pp. 217, 218. 

Conveyances.|—-See Part V., anle. 

Delivery orders.]—Sce Nos. 1046, 1206, ante, & 
generally, SALE OF GOoDs. 

Executions.|—-See EXECUTION. 

Insurance.|—-See INSURANCE. 

Invoices.]|—See Nos. 1211, 1212, ante. 

Landlord & tenant.]|—See LANDLORD & TENANT. 

Licensor & licensee—Of patent.|-—See PATENTS. 
Generally.|—See Easements, Vol. XIX., 
pp. 1 e seqg.; LANDLORD & TENANT; TRESPASS. 

Mortgagor & mortgagee.|—See MORTGAGE. 

Patents—Assignor & assignee.|—See PATENTS. 
Patentee & licensee.|—See PATENTS. 

Pawnbrokers.|—See Pawns & PLEDGES. 

Principal & agent—Inter se.|—See AGENCY, 
Vol. I., pp. 884, 441-443, 445-447, 454-456. 

As regards third partles.|—See AGENCY, 
Vol. I., pp. 316, 330 et seg., 384, Nos. 373, 467 
et seq. 

Principal & surety.|—Sce GUARANTEE. . 

Receipts.]—Sce Part IV., Sect. 3, sub-sect. 2, B. 
(d), ante. 

Sheriffs.|—See Sugnirrs & BAILIFFs. 

Transfers—Of shares & stocks.|~—See BANKERS, 
Vol. III., pp. 124-127 ; Companigs, Vol. IX., pp. 
365-367, 381, 382; Vol. X., p. 1144. 

Trustee & cestul que trust.|—See Trusts & 
TRUSTEES. 




















Secr. 5.—PLEADING ESTOPPEL. 
See, now, R. S. C., Ord. 19, r. 15, & generally, 
PLEADING. 
1619. Necessity for.]—A waiver of privilege in one 
action estops a man from pleading it in any other. 
If pltf., however, will avail himself of the estoppel, 


inodern practice, a right to set up 
estoppel in pais without pleading it.— 
MACKENZIE Vv. WILLIAM GRAY & SONS 
cate LTp. (1914), 28 W. L. R. 322.— 


GELIN 


to the alleged encroachment on the 
street, pltf. asked the engineer to givo 
him the line of the street, whereupon 
the engineer marked it on the corner 
of the steps with a pencil. Deft.’s 
counsel contended that pltf. was bound 
Oy this proceeding, under sect. 270 
of the Act of incorporation, & that 
not having appealed under sect. 271 
he was estopped :—fFeld: deft. could 
not take advantage of the estoppel, 
not having pleaded it.—Evans v. 
jan Ciry (1882), 3 R. & G. 321.— 


1619 il. .J—Defts. in answer to 
an action for trespass to land by 
erecting a building thereon, set up 
in their statement of defence that the 
ercction was upon land on defts.’ 
side of boundaries, fixed by agree- 
ment between the parties, & also that 
pltf. was estopped by his conduct & 
representations from denying that 
the boundaries were as claimed by 
defts. :—Held : the specific acts & con- 
duct causing the alleged belief relied 
on a8 an eovonpel must be pleaded.— 
GUICHON v, ISHEHMAN’S CANNERY 
Co. (1896), 4 B. C. R. 516.—CAN. 





price of goods sold & delivored, of 
which an account was rendered, 
defts. gave evidence that, upon receiving 
a receipt for that account, which was 
for the whole amount due, they 
destroyed all prior accounts :—Held : 
if these facts had been pleaded, the 
plea of estoppel would have beon au 
good one, showing that defts. had 
altered their position to their detri- 
ment; but as the facts were not 
pleaded, pltfs. were not estopped.— 
SwIr’ CANADIAN Co. v, MASTERBROOK 
cane (1913), 26 W. L. R. 142.— 


1619 v. .J—In order to bold liable 
& pcrson who places his naime on a 
lien note, intending thereby mcrely 
to witness the maker’s signature, 
either a promise to pay must bo 
established or the principal of estoppel 
specially ,pleaded & its application 
proved.—HAYES v. WILSON &RICHARD- 
BON (1914), 29 W. L. KR. 3813; 6 
W.W.R. 1495; 20 D.L. 8. 569.—CAN. 


1619 vi. -]}—The facta relied on 
to establish an estoppel of any kind 
including an estoppel in pais, should 
be pleaded; there js nat, at least under 











1619 vii. J—Where liability ony 
arises by virtue of agency by cstoppel, 
then eee 4 by estoppeol should be 
pleaded. If defts.’ conduct & repre- 
sentations are such as to give pltf. good 
reason for considering that there was 
actual agency, although the facta do 
not suppor such a finding, plt#. 
should e allowed to amend his 
pleadings at the close of the trial & 
plead agency by estoppel, where the 
facts will support such a finding.— 
IMPERIAL HLEVAaTOR & LUMBER Co. 
v. HILUMAN (1915), 30 W. L. R. 951; 
8 W. W. ht. 381.—CAN. 


1619 viii. .}—In an action to ro- 
cover certain live stock, which deft. 
had removed from a farm, which pltf. 
had leased, together with the farm 
to deft., deft. admitted the removal 
of the stock, but claimed to have 
substituted other stock of equal 
value. On the trial the judge directed 
the jury that deft. had no right to 
remove the stock & substitute other 
stock instead, even though such 
substituted stock was of equal or 
greater value than that removed. 
Notwithstanding this direction the 
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he must set it forth & rely upon it in his replication. 
—JoNES v. BODEENOR (1697), 1 Ld. Raym. 136 ; 
1 Salk. 2; 5 Mod. Rep. 310; 91 E. R. 986. 

1620. ——-.]—StrouD v. GERRARD (LADY) 
(1707), 1 Salk. 8; 91 E. R. 7. 

Annotation :—Refd. Meredith v. Hodgos (1807), 2 Bos. & 

P.N. RR, 453. 

1621. .]—When a receipt has been given by 
one partner in the name of the firm, but without 
the knowledge of the other partners, such receipt 
is not conclusive evidence against the firm in an 
action by them for their demand. 

If the receipt operates as an estoppel, you should 





ESTOPPEL. 


have pleaded it (LITTLEDALE, J.).—FARRAR v. 

HUTCHINSON (1839), 9 Ad. & El. 641; 1 Per. & 

Dav. 437; 2 Will. Woll. & H. 106; 8L. J. Q. B. 

107; 112 E. R. 1855. 

Annotation :—Mentd. Wallace v. Kelsall (1840), 8 Dowl. 841. 
1622. .]|—FREEMAN v. COOKE, No. 1019, 


ante. 
1623. ——_..—CoLLINS v. SmiTH (1896), 12 
See Part 





T. L. R. 474. 
Estoppel by matter of record.] 
II., Sect. 5, ante. 
——— Estoppel by deed.|—See Part V., Sect. 9, ante. 
1624. Mode of.]—KEITH v. GANCIA (R.) & Co., 
Lrp., No. 1213, ante. 








Part VIl——Pleading Estoppel. 


Estoppel by matter of record.J|—Sec Part II., | 


Sect. 5, ante. 


jury found the stock removed belonged 
to deft.:—Held: as estoppel had 
not been pleaded or raised on the trial 
it was not open to deft. to contend, 
on the motion to sect aside the verdict 
or for a new trial, that pltf. by his 
conduct allowed deft. to assume that 
he could substitute stock for that 
removed & was estopped from claiming 
title to the stock removed.—RvusH v. 
CLARK (1918), 45 N. B. Tt. 393.—CAN. 

1619 ix. .J—Although estoppel 
was not pleaded, the question was argued 
in the ct. below after the evidence had 
been taken, & as pltfs. did not show 





that any further evidence could bo 
procured the ct. held that deft. was 
entitled to judgment. On appeal :— 
Held: as estoppel was not pleaded at 
the trial pltfs. should have tho option 
of a new trial on this issuc.— DUNBAR 
v. HOSKINS (J. 8S.) LUMBER Co., Lib. 
(1919), 47 N. B. R. 178.—CAN. 

1619 x. .}—Not only is it neces- 
sary that estoppel be specially pleaded 
before the plea is available but it is 
further necessary that the plea bo 
drafted with great particularity & 
clearness, & where these qualities 
arc absont the pleadings will be 





Estoppel by deed.|—Scc Part V., Sect. 9, antec. 
Estoppel in pais.|—Sec Part VI., Sect. 5, ante. 


sufficient to set up estoppel.—WHITE 
v. KIRKMAN, [1923] 3 D. L. R. 741; 
3 W. W. It. 254.—CAN. 


1619 xi. —-—.]—An estoppol in pais 
need not be ploaded in order to inake it 
obligatory.—CivaA Rau NANAJI v. 
JEVANA LtaU (1863), 2 Mad. 31.—IND. 


1624 i. Mode of.J)—Where estoppel 
by representation is alleged, sufficient 
percular of the representation must 

e given to prevent a surprise on the 
opposite party.— NEW BRIGHTON TRAM- 
way Co. v. KNIGHT (1893), 12 N. Z. 
L. R. 371.—N.Z. 


( 405 ) 


ESTOVERS. 


See COMMONS AND RIGHTS OF COMMON. 


ESTRAYS. 


See ANIMALS ; CONSTITUTIONAL LAW. 


ESTREAT OF RECOGNISANCE 


See CRIMINAL LAW AND PROCEDURE. 


EVICTION. 


See COUNTY CouRTsS ; LANDLORD AND TENANT. 


EVIDENCE. 


(See VOLUME XXIT.) 


Owing to the extent of the above Title tt was 
not feasible to include wt in the present Volume, 
and wt will, therefore, form Volume XXII. It 
ws believed that this plan will be more serviceable 
than wf the Trtle was divided and appeared in 


two Volumes. 
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EXAMINERS. 


See Courts; EvipENCE; PRACTICE AND PROCEDURE. 


EXCHANGE. 


See Computsory PurcHASE or LAND AND COMPENSATION; REAL PROPERTY AND CHATTELS 
REAL; Stock EXcHANGE. 


EXCHEQUER. 


See CONSTITUTIONAL Law; REVENUE. 


EXCHEQUER BILLS. 


See Brits or ExcuHance, Promissory Notes, AND NEGOTIABLE INSTRUMENTS. 


EXCISE. 


See Inroxicatinc Liquors ; REVENUE. 


EXCOMMUNICATION 


See ECCLESIASTICAL Law. 
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PART I. IN GENERAL . 


PART II. MATTERS COMMON TO ALL MODES OF EXECUTION 


Sect. 1. In RESPEcT oF WHAT JUDGMENTS OR ORDERS EXECUTION MAY BE ISSUED 
Sus-ssectT. 1. IN GENERAL , F ‘ ‘ ; ‘: 
SUB-SECT. 2. CONDITIONAL JUDGMENTS OR ORDERS . 

SUB-SECT. 3. ARBITRATION PROCEEDINGS. 

Sect. 2. CONDITIONS PRECEDENT TO EXECUTION 
Sus-sEcT. 1. IN GENERAL 
SUB-SECT. 2. SERVICE OF Toso OR Oneness Den 

SrotT. 3. Timp For Issum oF EXECUTION 

Sect. 4. How Lona Writ IN FoRCcE—RENEWAL 

Sect. 5. By WHoM EXECUTION MAY BE ISSUED 

Srecr. 6. AGAINST WHOM EXECUTION MAY IssuUE 
Sus-sEcT. 1. IN GENERAL : 

. JOINT DEBTORS . . ‘ ; 


SUB-SECT. 2 

SuB-sEcT. 3. JOINT TORTFEASORS . ‘ z 
Sus-sEcT. 4. PERSONS NoT PARTIES TO oxeae OR MeON : : ‘a 
SuB-SECT. 5. PARTNERS AND PARTNERSHIP PROPERTY. See PARTNERSHIP. 
SUB-SECT. 6. COMPANIES. 


SUB-SECT. 7. CORPORATIONS 
A. In General . 
B. Municipal Corporations 
SuB-SECT. 8. MARRIED WOMEN. See HIvsRAND AND Wire. 
SUB-SECT. 9. EXECUTORS AND ADMINISTRATORS. See EXECUTORS. 
SuB-sEcT. 10. LUNATICS 
SuB-SECT. 11. FOREIGN Sovmnians AND  Magsneannogs 
Sect. 7. For WHat Sums HWXECUTION MAY ISSUE. 
Sect. 8. LEAVE To IssuE EXECUTION 
SuB-sEcT. 1. IN WHAT OASES NECESSARY 
A. In General . ; 
B. After Six Years . 
©. Change of Parties 
(a) By Death 
(6) By Bankruptcy 
(c) By Assignment. 
(2d) Change in Civil Status of J udement Debtor 
. Husband and Wife , ‘ 
. Judgment of Assets in futuro ‘ . 
. Shareholders in Joint Stock Companies . : ‘ 
. Conditional J ere ‘ : ; : a ; 
. Other Cases . 
Sus-sEcT. 2. How OBTAINED . 
Sus-sect. 3. UNDER Counts (iuneeney Powis) noua 
Secr. 9. Form oF WRITS OF EXECUTION 
Sup-sectT. 1. IN GENERAL d : ‘ ‘ : ; 
SuUB-SECT.” 2.” AMENDMENT ; ; ; ‘ : ‘ ‘ ; 
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Eaecution of Judgment Receivers, Appoint- 
of Death P . SeSHERIFFS AND ment and Duties of See RECEIVERS. 
BAILiFrs. Receiving Order . 4, BANKRUPTCY. 
ae elon of Judgment Registration », JUDGMENTS. 
Pie EE ONE ee aes eens, vacaeels Removal of J apie 
; ; cB eas and Orders from In- 
° t | ‘5 
t r 
Eatenis . », CROWN PRACTICE. eer sae Bat, 
Husband’s Liability Execution. .. ey ee ae AWS ; 
OUNTY OURTS 
; BAA Lane tasaene » HUSBAND AND WIFE. Cee Soe 
Debt. . . 3, BANKRUPTCY. | 4 fait, dina) JUDGMENTS. 
Interpleader ,, INTERPLEADER. equestration of Bene 
Judgments of Scottish fices.. ; . », EccLEsiastTicAL Law. 
and Trish Courts, Sheriffs and Officers . ,, SHERIFFS AND 
enforcing . . 5, OONFLICT oF Laws; BAILIFFS, 
JUDGMENTS. Specific Performance. ,, SPECIFIC PERFORM- 
Malicious Execution . ,, MALIciIous PROSECU- ANCE. 
TION. Trustec in Bankruptcy, 
Mandamus ‘ . » CROWN PRACTICE. Rights of, as against 
Poundage ‘ F - SHERIFFS AND Person assuing Writ ,, BANERUPTCY. 
BAILIFFS. Winding-Up Order . ,, COMPANIES. 


Part |—-In General. 


Writs of execution.]—See R. S. O., Ord. 42. Attachment & committal.|—See CoNTEMPT OF 
pep omeent of receiver.]—Sce Part V., Sect. 5, _ Coun, Vol. XVI., pp. 46 ef seq. 

su d-sec 
Attachment of debts.|—Sce Part V., Sect. 1, Charging order as executlon.)—See Part V., 


sub-sect. 1, post. Sect. 2, sub-sect. 1, post. 


Part Il——Matters Common to all Modes of Execution. 


Sect. 1.—IN RESPECT OF WHAT JUDGMENTS Recovery of property other than land or 
OR ORDERS EXECUTION MAY BE ISSUED. money.]——See R. S. O., Ord. 42, r. 6. 


3 eee To do any act other than the payment of 
SUB Seer oN, SavEe money.|—See R. 8. O., Ord. 42, r. 7; & see 
See R. S. C., Ord. 42. _ CONTEMPT OF Count, Vol. XVI., pp. 41 ef seg. 
Payment of money.]—-See Rh. 8S. C., Ord. 42,r. 3. , To Cea trom doing anything.|— See R.S.C., 
Payment of money to any person.]—See R. S. O., Ord. 42, r. 7. 

Ord. 42, r. 3. For costs only.]}—See R. 8S. O., Ord. 42, r. 18. 
Payment of money into court./—See R. S. C., Orders of Probate Division.|—See ExmcuTors. 
Ord. 42, r. 4. ‘* Final judgments or orders ’’?—Within Bank- 

Recovery or delivery of possession of land.|— ruptcy Act.|—See BANKRupTcy, Vol. IV., pp. 90- 
See R.S. 0., Ord. 42, r. 5. 92, Nos. 813-834. 
PART I. order requires deft. to pay inter- by the lower ct., although they were 


locutory costs to pltfs., & the judge not specified in’ the Appellate Ct.’s 
— Exe “9 ; 
eeune ts faire a Pap penne ae makes an oral direction that costa decree, were recoverable in execution 
B comes under the head of purely previously awarded to deft. should be of that decree, inasmuch as those 
adjective law,—Pasupat: LUTOHMIA set off pro tanto, the deduction should eons were ee Bablec Um euler of the 
vy. PASUPATI MUTHAMBHATLU (1876) be made before execution issues on the ppeal,— Arma Hussain v. JAY 
I. L. BR. 1 Mad. 52.—IND. : Cee ee eee Spay, Devs (1883), I. ‘. 'R. 5 All. 589 UND. 
= Pe tir nage a , Of foreign court.J}—If the 
ban eee ee oxemation bak tor 40 U- BR. 644; 20. W. R. 122, « addition" of dott te mot plated te 








d he whol Tr v, i the memorial of a foreign judgment 
Wscarmees 1888), M M. I URS °3. C. f. Costa of appeal—Whether filed in N.S.W., the ct. cannot allow 
AN. récoverable uy execution.j-—~Where an execution to issue on it.—BERRY », 
Tanta of writ—Judicial act.] appeal oon he decision of a judge in Pitas (1886), 7 N. 8. W. L. R. 89.— 


a equity is dismissed with costs, the 
i ‘The isguing _ lanes eager costs of the appeal are recoverable by k. .]— Execution may 
does not lie for refusing to issue such aches < not cite y. ABME under be Pag hate under, 5 Win t “up aw 
odes ae .—SM v. ARMSTRONG c 8. 85, upon 
writ.—LYNcH v. WooD, Mac. 179. (1872), (1826-1807), N. B. Dig. 206.— a ct. of Gnotlier province Sore a 
aor a mere piouuoues to ene @ oftoot « of the 
Q 5 . 1. g. 6 appe ed from . OL & proper oer co 
PART Il erat suectioatd 1 so much of a decree as related to of such order. oeke OMINION Cote 
a har dich oh i a eg the amount of costs payable by STORAGE Co. (1898), 18 P. R. 68.— 
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Sect. 1.—In respect of what judgments or orders 
execution may be issued: Sub-sects. 1, 2 & 3. 
Sect. 2: Sub-sects. 1 & 2.] 


Judgments & orders removed by certiorari— 
For purposes of execution or coercive process.|— 
See OROWN Practice, Vol. XVI., pp. 478-479, 
Nos. 3598-3608. 

Conditional judgments or orders.|—-See Sub- 
sect. 2, post. 

See, generally, JUDGMENTS. 


SuB-SECT. 2.—CONDITIONAL JUDGMENTS OR 
ORDERS. 

See Nt. S. C., Ord. 42, rr. 2, 9. 

1. Condition to be performed by third party— 
Execution postponed.]—In an action of trover, by 
churchwardens, to recover a parish book, the 
judge, to whom the cause was referred after ver- 
dict, by consent of the parties, made an order, 
which was made a rule of ct., that the costs of 
both sides should be pee by the parish. The 
cause came on for trial a second time, when, on 
Aug. 10, 1852, it was ordered that defts. pay 
pltfs. their costs on Mar. 1, 1853, ‘‘ unless in the 
méantime the sum be paid to pltfs. out of the 
parish funds.’ This order was made a rule of ct. 
in Michaelmas term 1852, &, defts. not having 
paid the money on Mar. 1, 1853, execution was 
issued against them :—Held: the order being 
conditional was not an ‘‘ order to pay money ”’ 
within Judgments Act, 1838 (c. 110), upon which 
execution could issue.—GIBBS v. FLIGHT (1853), 
13 C. B. 808; 1C. L. R. 329; 22 L. J.C. P. 256 ; 
17 Jur. 1034; 138 E. It. 1417. 

2. Condition to be performed by defendant— 
Leave granted on terms.|—The decree in a vendor’s 
action for specific performance directed that, on 
pltf. executing an assignment & delivering to 
deft. the deeds & writings relating to the property, 

deft. should pay to pltf. the amount certified to be 
due for purchase money, interest, & costs. Pitf. 
executed the assignment, & tendered the deeds to 
deft. Deft. refused to receive the deeds, or to 
pay the money. Pltf. moved for leave to issue 
execution for the amount certified to be due, on 
the ground that he had performed the condition : 
—RHeld: pltf. must deposit the executed assign- 
ment & the deeds in ct., & on such deposit an 
order should be drawn up that pltf. should pay 
the amount certified & the costs of the motion 
within four days.—BELL v. DENVER (1886), 54 
L. T. 729; 34 W. BR. 638. 

3. Conditional distinguished from absolute 
order.|—On motion for judgment in default of 
defence in an action for specific performance by 
vendors against a purchaser, it was ordered that 
an account should be taken of what was due to 
pltfs., & that deft. should pay to pltfs. what should 
be certified to be due at a time & place to be 
appointed by the judge when the conveyance 
should have been approved, & thereupon it was 
ordered that pltfs. should deliver to deft. the con- 
veyance & title deeds. The chief clerk certified 
the amount due, & fixed a day & place for pay- 


FAKURUDDEEN MAHOMED ASSAN ¥. 
BENGAL OFFICIAL TRUSTEE (1881), 
Il. L. R. 7 Cale. 8.—IND, 

m. Execution for non-pay- 
ment of coste—Delay.}—An execution 
for non-payment of costs ordered 
though the costs had been taxed 
nearly five years previously, it appear- 
ing that the delay was caused by an 
expectation that the costs would be 








credited against an account due to the 
execution debtor.—BORDEN v. SUMNER 
(1887), 26 N. B.-R. 587.—CAN. 

n. Against executor—Whether 
heir bound.}—For the purposes of an 
execution against lands, heirs are 
prima facie bound by a ju 

ainst the exor. or administra 
their ancestor, in the same way as 
next-of-kin are bound.—LOWELL v. 
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ment. Pltfs. attended at the time & place fixed 
with the conveyance & title deeds, but deft. did 
not attend. Motion by plitfs. that deft. might 
pay the amount certified to be due from him into 
ct. within four days after service of the order, 
& that thereupon pltfs. might execute a proper 
conveyance to him & deliver to him the title 
deeds. The original order was never served on 
deft.:—Held: an order for payment into ct 
would not, under the circumstances, be made, as 
the original order was an absolute order for pay: 
ment to pltfs., & a complete & final order direct 
the certificate was made finding the amount due ; 
but pltfis. were entitled to a four or seven days’ 
order for payment to themselves personally, such 
order being only a working out of, & ancillary to, 
the original order. On such an order execution 
will issue, notwithstanding the order directs 
delivery of a conveyance, as such an order is 
divided into two separate & distinct parts—an 
absolute order for payment & an absolute order 
for the delivery of a conveyance; & such execu- 
tion may be by fi. fa., elegit, or writ of sequestra- 
tion.— ROBINSON v. GALLAND (1889), 60 L. T. 
697; 37 W. R. 396. 





SUB-SECT. 3.—ARBITRATION PROCELKDINGS. 

See Arbitration Act, 1889 (c. 49),5.12; R.8.C., 
Ord. 42, r. 31a. 

Enforcement of award by judgment & execution.} 
—See ARBITRATION, Vol. II., p. 567, Nos. 1982 
ct seq. 

Abortive reference to arbitration—Verdict subse- 
quent to reference.]|—See ARBITRATION, Vol. IL., 
p- 383, Nos. 447 et seq. 

Recovery of costs.]|—Sce ARBITRATION, Vol. II., 
p. 611, Nos. 2422 et seq. 


SEcT. 2.—CONDITIONS PRECEDENT TO 
EXECUTION. 
SuB-SECT. 1.——IN GENERAL. 

Sec, now, R.S C., Ord. 42, r.13; Ord. 64, r. 13. 

4. Notice of intention to execute judgment— 
Judgment more than year old.] —‘‘ Proceeding ’’ 
in R. 8S. C., Ord. 64, r. 18, means a proceeding 
towards & not after judgment; therefore, when 
more than one year has elapsed after judgment, 
it is not necessary for a party who desires to issuc 
execution to give a month’s notice to the other 
party of his intention to proceed.— HoULsTon v. 
Woopa.. (1884), 78 L. T. Jo. 113, C. A. 
Annotation :—Consd. Taylor v. Roe (1893), 62 L. J. Ch. 391. 

5. -|—A motion was made in an 
action commenced in 1882 for leave, under R. S. C., 
Ord. 42, r. 23, to issue a writ of sequestration 
against deft. for non-compliance with certain 
orders made in 1884 & 1885 directing accounts to 
be brought in & the payment of costs to pltf. No 
effective proceeding in the action had been taken 
since Aug. 1884, & it was objected that a month’s 
notice of the intention to proceed should have 
been given by pltf., under R. 8. C., Ord. 64, r.138: 








GIBSON (1872), 19 Gr. 280.—CAN. 


Oo. Under Supreme Court 
Act, 1860.}—An execution issued since 
the coming into force of Supreme 
Court Act, 1882, on a judgment 
obtained under Supreme Court Act, 
1860, must be issued in accordance 
with the rules under the Act of 1882,.— 
COUPLAND v. BEEDELL (1885), 4 N. Z. 
L. R. 175.—N.Z,. 
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—Heid: the issue of execution as to costs was not 
a proceeding in the action of which notice was 
necessary under Ord. 64, r. 13, & leave was given 
to issue the writ of sequestration to enforce pay- 
ment of the costs; but such leave was refused as 

to the accounts.—TAYLoR v. RoE (1893), 62 

L. J. Ch. 391; 68 L. T. 253; 3 R. 306. 

6. Registration of consent order—Bankruptcy 
Act, 1849 (c. 106), s. 137.]—- A. having com- 
menced an action of debt in the Queen’s Bench 
against B., a trader, B. proposed that a judge’s 
order should be made for stay of proceedings upon 
payment of debt & costs, & sent to A. a summons 
for that purpose, upon which a consent was in- 
dorsed by A. A judge’s order was thereupon 
made, at the instance of B., directing proceedings 
to be stayed on payment of debt & costs; in de- 
fault of payment, judgment to be signed & execu- 
tion to issue. B. served a copy of this order on A. 
Neither the original order, nor any copy of it, was 
filed with the clerk of the dockets & judgments 
in the Queen’s Bench, as directed by the above 
Act. Judgment was signed, & execution taken 
out, under the order; & the sheriff paid to A., 
from proceeds of the sale of certain goods of B., 
the debt & costs for which execution had issued. 
After the execution & payment B. became bkpt. : 
—Held: (1) under the above Act the order, 
judgment & execution were void as against B.’s 
assignees, the order not having been filed ; (2) the 
assignees might recover from A. the amount paid 
him under the execution, as moncy had & received 
to their use as assignees.—FARROW v. MAYES 
(1852), 18 Q. B. 516; 19 L. T. O. 8.139; 17 Jur. 
132; 118 K. R. 195. 

Annotations :— As to (1) Refd. Gowan v. Wright (1886), 18 
Q. B. D. 201. «As to (2) Expld. & Apprvd. He Smith, 
Ez p. Brown (1887), 20 Q. B. D. 321. 
ce Debtors Act, 1869 (c. 62).]|—Where 

a judgment obtained by consent is void for non- 

compliance with sect. 27 of the above Act, the ct. 

will refuse to grant leave to issue execution upon 

& in pursuance of R. 8. C., Ord. 42, r. 28.— JONES 

v. JAGGAR (1886), 54 L. T. 731, D. C. 

pnelahan :—Consd. Gowan v. Wright (1886), 18 Q. B. D. 


8. ——.|—Scct. 27 of the above Act pro- 
vides that a judge’s order for judgment made 
by consent of deft. in a personal action shall be 
filed in the Ct. of Q. B. in the manner required by 
the sect. within twenty-one days after the making 
thereof, ‘*‘ otherwise the order & any judgment 
signed or entered up thereon, & any exccution 
issued or taken out on such judgment, shall be 
void ’’ :—Held: the effect of non-compliance with 
the requirements of the sect. is only to render such 
an order & judgment void as against the creditors 
of such deft., but not as against himself; &, there- 
fore, deft. who had consented to such an order 
could not get the judgment signed upon it set aside 
on the ground that the order had not been filed 
in accordance with the sect.—-GOWAN v. WRIGHT 
(1886), 18 Q. B. D. 201; 56 L. J. Q. B. 131; 35 
W. R. 297; 3 T. L. R. 258, C. A.3 affy. S. C. sub 
nom. GAVAN v. WRIGHT, 3 T. lL. R. 137, D. C. 
Se tees :—Consd. Ie Russell, Kz p. Guest (1888), 37 














- 21; Taylor v.. Sturrock, Sturrock v. Sturrock, 
ee an C. 225. Refd. Crawshaw v. Harrison, [1894) 
9. -|—Scct. 27 of the above Act 


provides that a Judge’s order for judgment, made 
by consent of deft. in a personal action, shall be 


PART II. SECT 2, SUB-SECT. 2. 

p. Necessity for service— Or de- 
muni—J udgment or order for payment 
of money or costs.}—The ct. will not grant 
an attachment against an overholdinug 


J,—VOL. XX1. 


made.— Je 


tonant, under 4 Wm. IV. c. 1, 6. 53, 
for non-payment of costs, until an 
order to pay the costs has been first 
served upon the tenant & a demand 
McLacuLan 
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filed in the manner required by the sect. within 
twenty-one days after the making thereof, other- 
wise the order & any judgment signed or entered 
up thereon & any execution issued or taken 
out on such judgment shall be void. Deft. in an 
action consented to a judge’s order for judgment 
against him, which was accordingly signed & a 
garnishee order having been made upon the 
judgment the garnishee paid the debt attached to 
the judgment creditors before the expiration of 
twenty-one days from the date of the making of 
the order. The order was not filed as required by 
the above mentioned sect. Deft. subsequently 
committed an act of bkpcy. & was thereupon 
adjudged bkpt.:—Held: although the moneys 
attached under the judgment had already been 
paid to the judgment creditors before the act of 
bkpcy., nevertheless the judgment being avoided 
by failure to file the judge’s order, the trustee in 
bkpcy. was entitled to recover from the judgment 
creditors the amount paid to them by the garnishee 
as money received to his use. In the absence of 
fraud, the payment by the garnishce discharges 
him although the judgment is afterwards set 
aside. 

A form of procedure [attachment of debts under 
a garnishee order], as to which it is, to say the 
least, doubtful whether it can be accurately de- 
scribed as an execution (Fry, L.J.).—Re SMITH, 
zp. BROWN (1888), 20 Q. B. D. 321; 57L.J.Q.B. 
212; 36 W. R. 403; 4 T. I. R. 259, C. A. 

10. Entry of judgment — Not essential.|— 
Judgment having been signed in an action against 
& married woman, execution upon which was 
limited to her separate estate not subject to any 
restraint upon anticipation, it was sought to 
attach in execution a sum of money recovered by 
her as damages in an action against the garnishee 
& for which the judge at the trial had directed 
judgment to be entered for her :—Held: the fact 
that judgment in the action against the garnishee 
was not in fact entered until after the commence- 
ment of the garnishee proceedings did not affect 
the right of plitf. to a garnishee order. 

The intention of the rule [R. S. C., Ord. 41, r. 3] 
clearly is that, from the moment when the judge 
has pronounced judgment, & entry of the judgment 
has been made, the judgment is to take effect, not 
from the date of the entry, but from the date of 
its being pronounced ; it is an effective judgment 
from the day when it is pronounced by the judge 
in ct. (LORD KsHER, M.R.).—Houtsy v. Hopason 
(1889), 24 Q. B. D. 103; 59 L. J. Q. B. 46; 62 
I. T. 145; 38 W. R. 68; sub nom. Re Hortrsy, 
6T. L. R. 24, C. A. 
Annotations :—Consd. Deighton v. Cockle, [1912] 1 

206. Refd. Hambleton «. Brown, (1917) 2 K. B. 93. 
Mentd. Ayicsford v. G. W. Ry., [1892] 2 Q. B. 626; 
Polton v. Harrison, {1892} 1 Q. B. 118; Hood Barrs v, 
Cathcart, [1894] 2 Q. B. 559; Re Hewett, Hz p. Levene, 
[1895] 1 Q. B. 328; Softlaw v. Welch, [1899] 2 Q. B. 
419; Bolitho v. Gidley, (1905) A. C. 98. 

pee orders.|——See Sect. 1, sub-sect. 2, 
ante. 


K. RB. 


SuB-sEcT. 2.—_SERVICE OF JUDGMENT OR ORDERS 
—DEMAND. 
Sce, now, ht. 8. C., Ord. 41, r. 53 42,7. 1. 
11. Necessity for service—Judgment or order 
for payment of money or costs.]—Pltf. having ob- 
tained an order for taxation of his attorney’s bill 


U. C. R. 331.—CAN. 











q. JA part 
who has to pay debt & costs on a finel 
5 judgment on verdict, nonsuit, demurrer, 

or otherwise, in the ordinary course of 


EE 


(1847), 
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Sect. 2.—Conditions precedent to execution: Sud- 
sect. 2. Sects. 3 & 4.] 


of costs, it was taxcd accordingly, but the allocatur 
was not served on pitf. in the regular way, but was 
sent to him by post, & no demand was made on 
him for the amount. The attorney afterwards 
obtained on an ex p. application an order on pltf. 
to pay the amount found by the master to be due, 
which, without any notice of it to pltf., he made 
a rule of ct., & issued a fi. fa. thereon, under 
Judgments Act, 1838, s. 18 :—Held: the execution 
was irregular.—RICKARDS v. PATTERSON (1841), 
8 M. & W. 313; 10 L. J. Ex. 272; 151 E. R. 
1058; sub nom. Richarps v. Patrrerson, 5 Jur. 
894. 
12, -|—On June 4, 1827, A. was 
ordered to pay certain sums of moncy within eight 
days after the date of the chicf clerk’s certificate. 
The certificate was made, & was dated Aug. 8 
following. The certificate was not approved until 
after the long vacation, & was not served on A. 
until Nov. A. refused to pay on account of this 
irregularity. A notice of motion was served on 
him to obtain an order for him to pay. He did 
not appear, & on Nov. 19, on affidavit of service, 
an order was made for him to pay the amount 
mentioned in the certificate, ‘‘on or before Dec. 
next, or within four days of service upon him of 
this order.’?’ The order was not served on A. or 
his solr., & was not passed & entered until Dec. 2. 
After a month’s delay from the last-named day a 
writ of fi. fa. was issued for each sum mentioned 
in the certificate, under which the sheriff levied 
on the goods of A. :—Held: the order of Nov. 19, 
not being perfected till Dec. 2, was until that time 
a nullity, & A. had no opportunity of complying 
with the first part of it, & the order not being served 
upon A. the period limited in the latter part had 
never arrived, wherefore the writs were wholly 
irregular & void.—ADKINS v. BLIss (1858), 2 De 
G. & J. 286; 44 BE. R. 9993; sub nom. ADKINS v. 
Buss, VALE v. Buiss, 27 L. J. Ch. 486; 31 
L. T. 0.8.78; 4 Jur. N.S. 1162; 6 W. R. 453, 








——- ——-.]—(1) Service of a decree or 
order directing payment of money or costs is not 
requisite as a preliminary to issuing a writ of fi. fa. 
under Ord. 29, r. 6. 

Where an order for payment of a sum of maney 
is made against several persons, process can be 
issued separately against one of them, though the 
order is not in terms joint & several.—LaAnp 
CREDIT Co. OF IRELAND v. FERMOY (LORD), Ez p. 
MUNSTER (1870), 5 Ch. App. 323; 39 L. J. Ch. 
477; 22 L. T. 394; 18 W. R. 393, L. J. 

Annotation :—.As to (1) Consd. Hopton v. Robertson (1884), 

23 Q. B. D. 126, n. 

_~A. obtained a common order 
for taxation of the costs of his former solr. B., the 
order directing payment by A. to B. of the amount 
of the taxed costs within 21 days after the service 
of the order & of the certificate of taxation. The 
order & certificate were served, not on A. per- 
sonally but on the solr. then acting for him in the 
taxation. <A. failed to pay the amount within 
21 days after service of the order & certificate on 
the solr., & B. applied for the issue of a writ of 
fi. fa. against A. for the amount; but the officer 


& cause, ix not entitled to any time to 
pay them after proper proceedings had 
o entitle the other party to collect 
them; nor is any demand for pay- 
ment before execution required.— 
COOLIDGE v. BANK OF MONTREAL 
(1873), BP. R. 73.—CAN. 


r. 
a party to the writ for non-payment of 
money it is not necessary to show that 
the order for payment & a demand 
thereunder have been ersonally served 
on the party ordere 
vw. LONG (1874), 6 P. R. 187.—CAN, 


EXECUTION. 


of the ct. refused to issue the writ, on the ground 
that A. had not been personally served with the 
order & certificate :—Held: B. might have the 
writ at his own risk, without service of the order 
& certificate on <A. personally.—Re (A 
SOLICITOR) (1884), 833 W. R. 181. 

15. —— .|—An order giving leave to 
sign judgment under R. 8S. C., Ord. 14, unless a 
sum is paid before a day named need not be served 
upon deft. before judgment is signed upon it.— 
LiopTON v. ROBERTSON (1884), 23 Q. B. D. 126, n. 5 


Bitt. Rep. in Ch. 203. 
tala -—Consd. Farden v. Richter (1889), 23 Q. B. D. 








To found application for attachment.]- 
See CONTEMPT OF CouRT, Vol. XVI., pp. 51-57, 
Nos. 547-644. 
.]—See JUDGMENTS. 

16. Statement of time for compliance—Judg- 
ment or order other than for payment of costs.]— 
A decree was made by consent ordering deft. to 
give a bond for payment of a certain sum to pltf., 
& to deposit certain shares as security. Subse- 
quently a compromise was come to by which pltf. 
agreed to accept a smaller sum on the ground of 
the poverty of deft. Pltf. afterwards moved to 
enforce the decree, notwithstanding the compro- 
mise, on the ground that he had been induced to 
enter into the compromise by misrepresentation. 
An order having been made giving pltf. leave to 
enforce the decree notwithstanding the com- 
promise :—Held: (1) on appeal, the question 
whether the compromise was invalid ought to 
have been made the subject of a new action, & 
ought not to have been tried on a motion of this 
nature; but as the case had been argued on the 
merits in the ct. below without this objection 
being insisted on, the objection could not be 
taken in the Ct. of Appeal; & the Ct. being of 
opinion that the order was right on the merits, 
it was affirmed. 

(2) Now it happens... that the judgment 
required a further motion to enforce it because it 
fixed no date for the acts to be done. The one 
act is directed to be done ‘‘ forthwith ”’ & the other 
act is simply directed to be done without any 
reference to time. Therefore, technically, no 
doubt a motion for fixing a day was required, & 
until a day was fixed the order could not be en- 
forced (JESSEL, M.R.).—GILBERT v. ENDEAN 
(1878), 9 Ch. D. 259; 39 L. T. 404; 27 W. R. 
252, C. A. 

Annotations :—As to (1) Refd. Re Gaudet Fréros S.8. Co. 

1879), 12 Ch. D. 882; Charles v. Butson (1895), 38 Sol. 

o. 346; Ainsworth v. Wilding, [1896] 1 Ch. 673 ; Stephen- 

son v. Garnett, [1898] 1 Q. B. 677. As to (2) Consd. 

Halford v. Hardy (1899), 81 L. T. 1; Townend v. 

Townend (1905), 93 L. T. 680. Refd. Carter v. Roberts, 

{1903] 2 Ch. 312; He Launder, Launder v. Richards 

(1908), 98 L. T. 554. Generally, Mentd. Arkwright v. 

Newbold (1881), 17 Ch. D. 301; Turner v. Green (1895), 

43 W. R. 637. 

.|—See CONTEMPY OF CouRT, Vol. XVI.» 
pp. 49-51, Nos. 529-544. 





Sect. 3.—TIME FOR ISSUE OF EXECUTION. 

See, now, R. S. C., Ord. 42, rr. 17, 18, 22. 

17. On taxation of costs — Without waiting 
reasonable time.|—-A party who has signed judg- 


aawaveyw 


PART II. SECT 3. 


17 i, On taxation of costs—Without 
wailing reasonable time. party 
entitled to costs may proceed to 
to pay.—Lona collect the same by execution imme- 
diately after revision, without waiting 


Part IJ.—Matrers Common To ALL MopEs or EX®EcurION. 


ment is entitled to issue execution without waiting 
for a return of post. 

Semble: he is entitled to issue execution im- 
mediately, & is not bound to wait a reasonable 
time.— SMITH v. SMITH (1874), L. R. 9 Exch. 121; 
43 L. J. ix. 86; 30 L. TL. 429. 

18. ——-.]—-Harris v. JEWELL, [1883] W. N. 
216; Bitt. Rep. in Ch. 100. 

19. .|—Judgment having been given for 
deft. in an action, the judgment was drawn up in 
the ordinary form, with a blank left for the amount 
of the costs. The costs were subsequently taxed 
& a certificate given for the amount, but the blanks 
in the judgment were not filled up. A bkpcy. 
notice was issued for the amount of the taxed 
costs, on which a petition was presented & a 
receiving order made against debtor :—Held: 
inasmuch as no exccution could issue on the judg- 
ment as it then stood, nor upon the taxing master’s 
certificate alone, there was no final judgment, & 
therefore the receiving order made against debtor 
must be set aside.—Re Crump, Kae p. CRUMP 
(1891), 64 L. T. 799; 7 'T. L. R. 556; 8 Morr. 
174, D. C. 

Annotation : —Consd. Hambleton v. Brown, [1917] 2 K. B. 93, 

After six years.|—See Sect. 8, sub-sect. 1, b., 
post. 

Compare No. 2268, post. 

20. After twelve years——Statute of limitation 
—Not limited to judgments operating on charge 
on land— Real Property Limitation Act, 1833 
(ec. 27), s. 40.])—Sect. 40 of the above Act 
applies to a case in which a judgment is sought to 
be enforced against the personal estate, as well as 
to a case in which it is sought to be enforced against 
the land of debtor. 

A., a creditor of a person deceased, filed a bill 
on behalf of himself alone, against B., the personal 
representative of debtor, & C., who had in his 
possession certain papers belonging to debtor, on 
which he claimed a lien for a debt alleged to be 
due to him from deccased. The bill prayed for 
the usual accounts of deceased’s estate, & that it 
might be applied in a due course of administration ; 
that A. might have access to the papers; & that 
the amount of C.’s lien, if any, might be ascer- 
tained & paid. The decree in the cause directed 
an account to be taken of A.’s debt, & the amount 








o “reasonable time ’’ for payment.— 
CooLipan v. BANK OF MONTREAL 


a pltf. has six years in which ho may 
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to be paid out of a fund in ct.; &, if the fund 
should be more than sufficient for that purpose, 
that what should be found due to the other in- 
cumbrancers should be paid to them; but it did 
not direct any account to be taken of those 
incumbrances; &, accordingly, the master took 
an account of A.’s debt only. After it had been 
paid, C. presented a petition in the suit, praying 
for an account of what was due to him, & for pay- 
ment of it out of the remainder of the fund. The 
order made on that petition, directed the master 
to inquire & state who were the incumbrancers, 
other than A. referred to by the decree :—Held: 
neither the institution of the suit, nor any of the 
proceedings in it, prevented the statute of limita- 
tions from running against C.’s claim.—WATSON 
v. Biren (1847), 15 Sim. 523; 16 L. J. Oh. 188 ; 
8L. T. O. S. 581; 11 Jur. 198; 60 E. R. 721. 
Annotation :—Consd. Jay v. Johnstone, [1893] 1 Q. B. 189, 
21. Real Property Limitation Act, 
1874 (c. 57), s. 8.|—By sect. 8 of the above Act, 
‘*No action or suit or other proceeding shall be 
brought to recover any sum of money secured by 
any mtge., judgment, or lien, or otherwise charged 
upon or payable out of any land or rent, at law or 
in equity, or any legacy, but within twelve years 
next after a present right to receive the same shall 
have accrued to some person capable of giving a 
discharge for or release of the same,” etc. :—Held: 
the expression ‘‘ judgment ’”’ in the sect. refers to 
judgments generally, & is not restricted to judg- 
ments which operate as charges upon land.— 
HEBBLETHWAITE v. PREVER, [1892] 1 Q. B. 124; 
40 W. RR. 318. 
Agnolanon :—Folld. Juy v. Johnstone (1892), 62 L. J. Q. B. 


22. S. P. JAY v. JOUNSTONE, [1893] Ll Q. B. 
189; 621. J. Q. B. 128; 68 L. T. 129; 57 J.P. 
309; 41 W. R. 161; 9 T. L. R. 125; 87 Sol. Jo. 
114; 4 Rf. 196, C. A. 

Annotation :-—Refd. Taylor v. Hollard, [1902] 1 K. B. 676. 

See, gencrally, LAMITATION OF ACTIONS. 











Ssct. 4.—HOW LONG WRIT IN FORCE—RENEWAL. 
See, now, R. S. C., Ord. 42, rr. 20, 21. 
23. Writ remains in  foree till 


dclay was caused by an expectation 


completely 


(1873), 6 P. Ri. 242.—CAN. 

i7 ii. ——— »--The word ‘“ im- 
mediately ’’ means ‘‘instanter”?; & 
a party to whom costs are awarded by 
an order may issue execution therefor 
on the day of the taxation.—-CLARKE 
re iat (1890), 14 P. R. 34.— 





s. On signing of judgment.) — 
Under Con. Rule (1897), No. 843, a 
judgment creditor is entitled to sue 
out a writ of fi. fa. instanter on judg- 
ment being signed, & without waiting 
until! it is duly entered.—RHOssiTER v. 
ToRONTO Ry. Co. (1907), 15 O. L. R 
297; 10 O. W. R. 923.—CAN. 


t. Garnishee sunvmons.] — A 
judgment or order is effective from the 
day when it is pronounced by the 
judge in ct. A default judgmont was 
set aside by the master but was 
restored by a judge on appcal :— 
ieid: oa garnishee summons based 
upon the default judgment & issued 
after the judge’s, order was made but 
before it was entered was good.— 
INTERNATIONAL HARVESTER CO. ». 
McCurRRACH (1920), 1 W. W. R. 158; 
61D. L. R. 139.--CAN. 

u. Application of Statutes of 
Limitation to judgments — Statuory 
period during which execution may 
issue. }—Under 4th R. 8., c. 94, 3. 188, 





issue execution upon a judgment 
recovered. Having sucd out a first 
execntion within six yoars of judg- 
mnent, it is not necessary to issue the 
next cxecution within six years from 
the issuing of the one last previously 
issued.—COCHRAN ©. BELL (1874), 9 
N.S. R. 488.—CAN, 


y. -—— +—-R. 8. O., 1877, 
c. 161, s. 61, providing as to mutual 
insurance cos., that no execution shall 
issue against such co. upon any judg- 
ment until after the expiration of 
three months from the recovery 
thereof, does not apply where the 
judgment has been recovered on a 
policy issued by the co. on the cash 
principle-—LOWSON ¥v. CANADA FAR- 
MERS’ MUTUAL FIRE INSURANCE Co. 
(1883), 8 A. R. 613.—CAN. 

B —.J—Act of Assembly, 
43 Vict. c. 8, 8. 10, applics only to 
the matter of pleadings & not to 
the issuing of an execution within the 
period of twenty years from the 
signing of judgment.—GLEESON  v. 
Eo (1896), 33 N. B. R. 548.— 


b. — Non-payment of costs— 
Delay in issuing execution.}—An execu- 
tion for non-payment of costs ordered 
under Consol. Stat. c. 38, 8. 27, though 
the costs had been taxed nearly five 
years previously, it appearing that the 











that the costs would be credited 
against an account due to the execution 
debtor. -—-BORDEN v. SUMNER (1887), 
26 N. B. RR. 587.—CAN. 


ce. Writ against lands—Issued on 
same day as writ against goods,}—In 
ejectment against deft. claiming under 
a sheriff’s deed :—Held: the fact that 
the writ against lands appeared by 
the deed to have been issued on the 
same day as that against goods was 
no objection.—EaDES v. MAXWELL 
(1859), 17 U. C. R. 173.—CAN, 

d. Alius wrtt— When _regular.} — 
Where the writ was issued within one 
year after entry of judgment, an alias 
writ issued more than six years there- 
after is regular without reviving the 
judgment.—JOHNBTON v. MOKENNA 
(1863), 3 P. R. 229.—CAN, 

e. Time laid down by decree.)-— 
Where a decree ordered ee 
forthwith after the making of a report, 
an execution issued before the report 
had pose filed, wie set aside with 
costs.—JELLETT v. ANDERSON (1 
8 P. R. 387.—CAN, seu 


PART II. SECT, 4, 

{. Time for.}—The taking 
from the sheriff for renewal, ia ar ae 
abandonment, giving priority to other 
writs then in his hands, but the re- 
placing the writ in his hands upon 


Ei 2 
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Sect. 4.—How long writ in force—Renewal. 
5 & 6: Sub-sect. 1.] 


executed—Former law.|—-On an application to 
set aside an attachment issued against the sheriff, 
for not returning a writ of fi. fa., it appeared that 
the writ was issued on Aug. 2, & that a levy of 
part of the amount of deft.’s debt was made on 
the following day. On Sept. 4 the sheriff was ruled 
to return the writ in eight days, but on the 12th 
of the same month deft. died. The writ was not 
returned until Nov. 1 :—Held: pltf. had lost 
nothing by the delay on the part of the sheriff, & 
the attachment might be set aside on payment of 
costs. 

As the old writ, however, which issued first, 
was not returned until Nov. 1, there was nothing 
to prevent pltf., if he got any information as to 
the goods, which belonged to deft., from going on 
with the execution, giving notice to the sheriff, the 
writ having full operation, until it was completely 
satisfied (TINDAL, C.J.).—R. v. Essex, SHERIFF 
(1839), 6 Bing. N. C. 150; 8 Dowl. 5; 8 Scott, 
363: 9L. J. Cc. P. 126; 1383 BE. R. 59. 

24. J|—A fi. fa. ‘returnable im- 
mediatcly after the execution thereof,’ under 
3 & 4 Will. 4, c. 67, s. 2, is in force until it has been 
completely executed ; &, where a portion only of 
the amount for which the writ issued was realised 
by levy, a second levy under the same writ for 
the balance, eleven years afterwards, was held 
good.—JORDAN v. BINCKES (1849), 18 Q. B. 757; 
7 Dow. & L. 30; 18L. 3.Q.B.277; 13 L.T. 0.8. 
255; 13 Jur. 782; 116 KK. R. 1453. 

Renewal at end of year.|—Sece RK. 8. C., Ord. 42, 
r. 20. 


Sects. 








Secr. 5.—BY WHOM EXECUTION MAY BE 
ISSUED. 


Companies—-After winding-up  order.] — See 
COMPANIES, Vol. X., p. 967, No. 6641. 

Executors & administrators.|—See ExEcuronrs. 

Married persons.|— See HusBAND & WIFE. 

Partners.|—-See PARTNERSHP. 

By whom writs of execution may be granted.|/— 
See Sect. 10, post. 


such roncwal, gives it the same 
position as it held previous to the 
removal of it, the question of the 
object of such removal always being 
a matter of fact for decision upon the 
circumstances. — MUIR”, LUNRQ 65.—IND., 
(1863), 23 U. C. R. 139.—CAN., 1. 

g. ———. -RoweE wv. JARVIS (1863), Writs of 
13 C. P. 495.—CAN. 

h JA renewal of a writ 


cation 








than three years after the last pre- 
ceding application :—Zeld: the appli- CAN. 
was not time-barred.— 
SHMIBAL BAPUJI OKA v. 
BApus!t OKA (1887), Il. Li. 


Writs received too late.}— 
execution were issued on 
Dec. 12, 1881, in T., & forwarded to 
the sheriff of an outer county. On 
Dec. 9, 1882, pltf. wrote to the sherilf 


EXECUTION. 


Sect. 6.—AGAINST WHOM EXECUTION MAY 
ISSUE. 


SuB-sEcT. 1.—IN GENERAL. 


See, now, R. S. C., Ord. 42. 

25. All persons against whom judgment given.| 
—PENOYER v. Brace, No. 76, post. 

Joint debtors.|—See Nos. 40-45, post. 

26. Process issued in wrong name.]—If deft. 
omits to plead a misnomer he may be taken in 
execution in the wrong name.—CRAWFORD v. 
SATCHWELL (1744), 2 Stra. 1218; 93 E. R. 1141. 


Annotations :—Consd. Fisher v. Magnay (1843), 5 Man. & G. 
778 Refd. Finch v. Cocken (1835), 2 Cr. M. & R. 196. 


27. .J—Plea of justification by an officer to 
trespass for taking the goods of A. B. that he took 
them under a distringas against C. B., meaning the 
said A. B., to compel an appearance, with an 
averment that A. B. & C. B. are the same person, 
cannot be supported unless A. B. appeared in 
that action & did not plead the misnomer in 
abatement. If he did appear in that action & 
omitted to plead in abatcment he is concluded 
by it.—CoLE v. Hinpson (1795), 6 Term Rep. 
234; 101 H.R. 528. 

Annotations :—Consd. Shadgctt v. Clipson (1807), 8 East, 
328; Hoyo v. Bush (1840), 1 Man. & G. 775. Refd. 
Wilks v. Lorck (1810), 2 Taunt. 399; Price v. Harwood 
(1811), 8 Camp. 108; Binfield v. Maxwell (1812), 15 Kast, 
159: Shee v. Jupp (1832), 1 L. J. K. B. 145; Fineh v. 
Cocken (1835), 2 Cr. M. & Rt. 196; Tisher v. Magnay 
(1843), 6 Scott, N. R. 688; Jarmain v. Hooper, Pilcher & 
Heenan (1843), 13 L. J. C. P. 63; Norris v. Sced (1849), 
3 Exch. 782. 

28. |—Deft. cannot justify an assault & 
false imprisonment of A. B. by showing a latitat 
issued against C. B. & averring that it was issued 
against A. B. by the name of C. Lb. & that they 
are one & the same person; there being no 
averment that A. B. was known as well by the 
name of ©. B.—SHADGETT v. CLIPSON (1807), 8 
East, 328; 103 E.R. 368. 

Annotations :—Refd. Scandover v. Warne (1809), 2 Camp. 
270; Wilks wv. Lorck (1810), 2 Taunt. 309; Finch wv. 
Cocken (1835), 2 Cr. M, & lt. 196; Hoye v. Bush (1840), 
1 Man. & G. 775; Fisher v. Magnay (1843), 12 L. J.C. 
276; Jarmain v. Hooper, Pilcher & Heenan (1843), 13 
L. J.C. P. 63. : 

29. -|—If a person whose real name is 
W. is asked before process issues against him, 
whether his name is not J., & he says it is, he can- 
not maintain trespass for what is done in execution 











CRAWFORD (1896), 11 Man. L. BR. 330. 


AK- n. Renewal of expired writ.}] — 
MADHAVRAV Semble: thero is no power to renew 
R. 12 Bom. 


writs of execution which have expired ; 
even if there is any such power, ity 
exercise is purely discretionary.— 
LABROSSE UV. CHOQUETYE, [1917] 1 
W. W. R. 491.—CAN. 


of execution can only operato as a 
renewal if it be received by the reglstrar 
within two years of the receipt of the 
original writ, or is accompanied by a 
judge’s order under Land Titles Act, 
8. 192; but if it be received by the 
registrar after such two years & with- 
out a judge’s order permitting it to 
operate as a renewal, it operates in the 
Land Titles Office as an independent 
writ.—Re Beaver LUMBER Co., LTD., 
[1917] 3 W. W. R. 760.—CAN. 

k. ——.]—-A Hindu widow § ob- 
tained a decree, dated Sept. 7, 1865, 
directing that a certain sum should be 
paid to her every year on account of 
her maintenance. The judgment- 
debtors paid the annuity for some 
years. In 1881 the widow applicd for 
execution of the decree, & recovered 
three years’ arrears. In 1885, pay- 
ments having again fallen into arrear, 
she again applicd for execution but 
her application was rejected as barred 
by limitation, having been made more 


to forward the writs for renewal, & on 
Dee. 11 pce epned him to the like 
effect & he replied that he had just 
mailed them. On the same day pltf. 
filed a precipe requiring the renewal. 
The writs were received on Dec. 12. 
On an application for an order for 
leave to renew nunc pro tunc :—Held: 
the delay was not the fault of the 
sheriff or other officer of the ct., & 
there was no powcr to make the 
amendment.—LOwson v. CANADA 
FARMERS’ MUTUAL Fire INSURANCE 
Co. (1882), 9 P. R. 309.—CAN. 


m. Joss of writ.}—-Where a_ writ 
of execution after renewal has been 
lost in transmission to the sheriff 
through the post office, an order may 
be made for the issue of a new writ 
nunc pro tunc to bear the same indorse- 
ments & evidence of renewal as the 
original writ: also that the substituted 
writ should have the same force & 
effect as the orlginal.—FaIrRcHILpD v. 


PART II. SECT. 6, SUB-SECT. 1. 
_0. Defendant sued in_ representa- 
five capacity — Trustee.}— Although 
prima facie a trustee or other person 
suing in a_ representative capacity 
should be held personally liable for the 
costs of an unsuccessful action, yet if 
the judgment gives costs against him 
without ordering that they be paid 
de bonis propriis, a writ of execution 
should bo against him in his repre- 
sentative capacity.—-STANDARD BANK 
v. JACOBSOHN’S TRUSTEE (1899), 16 
S. C. 352; 9C. T. R. 365.—S. AF. 

p. Pro forma defendant.]}— Where 
in a suit for possession & mesne protits 
no specific mention as to mesne profits 
is made in the decree, the decree mere] 
declaring that pltf.’s suit be desrecd:. 
the ct. executing the decree must look 
to the plaint to see from whom the 
relief granted is to be obtained, & 
ought not to allow execution to issue 
against a pro forméd deft. against whom 
no relief was clalmed.—MONAJAN v, 


Part I1.—Martrers Common To att Mopsrs oF EXECUTION. 


of the process against him by the wrong name.— 
PRIcE v. HARWooD (1811), 3 Camp. 108, N. P. 
Annotations :—Refd. Fisher v. Magnay (1843), 5 Man. & G. 

778; Freeman v. Cooke (1848), 2 Exch. 654. Mentd. R. 

v. Lilley, Ex p. Taylor (1910), 104 L. T. 77. 

30, -—Where A. B. executed a warrant 
of attorney in the name of OC. B., & judgment was 
entered up, & a fi. fa. issued against him by that 
name :—Held: this was right, & that the sheritf 
was bound to execute it.—REEVES v. SLATER 
(1827), 7B. & ©. 486; 1 Man. & Ry. K. B. 265; 
61L.J.0.8. K. B. 77; 108 E. BR. 804. 

31. ——.]—Where a party is sued by a wrong 
name, & suffers judgment to go against him, 
without attempting to rectify the mistake, he 
cannot afterwards, in an action against the sheriff 
for false imprisonment, complain of an execution 
issued against him by that name.—FISHER v. 
MAGNAY (1843), 5 Man. & G. 778; 1 Dow. & Ih. 
40; 6 Scott, N. R. 588; 12 L. J. C. P. 2765; 1 
L. T. O. S. 109; 184 BE. RR. 774. 

Annotation :—Distd. Walley v. McConnell (1849), 13 Q. B. 


32. .|—A warrant issued from the Palace 
Ct., at the instance of a commission agent, who 
had been directed by the then pltf. to sue the then 
deft. A wrong person was taken in execution :— 
Held: (1) if such person be taken in consequence 
of misrepresentations of his own—that he was the 
proper deft., he cannot complain. But where he 
represents himself as deft. until judgment only, & 
before execution the then pltf. has notice that he 
is not the right deft.—execution ought not to 
issue against him; semble: (2) he may maintain 
trespass, if it does issue after such notice.— 
JOYCE v. WALKER (1850), 16 L. T. O. S. 538, N. P. 

33. .|—A., having been served with a writ 
of summons under Bills of Mxchange Act, 1704 
(c. 8), by mistake for B., told the process server it 
was uw mistake, but took no further notice. IIe 
was arrested on a ca. sa. & paid the money to get 
out. On application at chambers to set aside the 
proceedings, the judge was willing to make an 
order without costs & on the condition that appct. 
bring no action. 

On motion to set aside the judgment, the ct., 
holding that the proper course was to appear & 
defend the action or apply at once at chambers to 
set aside the writ, refused the application.— 
MEaGITr v. SCHUSTER (1863), 1 New Rep. 280 ; 
7 LL. TT. 680. 

Annotation :—Refd. Kelly v. Lawrence (1864), 10 L. T. 195, 

34, -|—A writ of summons in an action 
against A. was served on B. who told the person 
so serving him that his name was B., not A., that 
he was not the person against whom the writ 
was issued & knew nothing of the matter. B. 
having taken no notice of the service judgment 
was signed & a writ of ca. sa. issued under which 
he was taken in execution. Thereupon B. brought 
an action of trespass against the sheriff who 
justified under a writ of ca. sa. directed to him 
against B. in the name of A. :—Held: the above 
facts did not prove the plea & the sheriff was 
liable.—KELLY v. LAWRENCE (1864), 3H. & C.1; 
3 New Rep. 525; 33 L. J. Hx. 197; 10 L. T. 195; 
10 Jur. N.S. 686; 12 W. R. 413; 159 B. BR. 424, 
Ix. Ch. 

Annotations :—Refd. R. v. Mullany (1865), 11 Jur. N. 9. 

492; De Mesnil v. Dakin (1867), 37 L. J. Q. B. 42. 
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35. .|—Pltf. having been arrested by a 
sheriff’s officer under a capias to hold to bail 
against another person, protested that he was not 
the right person, but in order to obtain his release 
he paid the sum indorsed, etc.; & the officer 
released him under 43 Geo. 3, c. 46, s. 2. The 
money having been paid into ct. by the sheriff the 
usual summons was taken out & served on pltf., 
but he did not appear & the money was paid to the 
person at whose suit pltf. had been arrested :— 
Held: pltf. was not precluded from recovering the 
money from the sheriff.—DrE MeEsniz, v. DAKIN 
(1867), L. R. 3 Q. B. 18; 8 B. & S. 650; 37 
L. J. Q. B. 42; sub nom. DAKIN v. DE MESNIL, 16 
W. R. 145. 

36. Defendant sued in representative capacity 
under statute—Clerk to turnpike trustees.|—In 
an action against the clerk of the trustees of a 
turnpike road, under a statute which permits the 
trustees to sue & be sued in the name of their 
clerk, execution cannot issue against the clerk 
personally.— WorMWELL v. ITAILSTONE (1830), 6 
Bing. 668; 4 Moo. & P. 512; $8 L. J. 0.8. C0. P. 





‘264; 130K. R. 14388. 


Annotations :—-Consd. Cobbctt v. Wheeler (1860), 3 Ti. & E. 
358. Refd. R. v. St. Katherine Dock Co. (1832), 4 B. & 
Ad. 360; Parrott v. Eyre (1833), 10 Bing. 283; Emery 
vw. Day (1834), 4 Tyr. 695; Northwaite v. Bennett (1834), 
2 Cr. & M. 316; Cane v. Chapman (1836), 5 Ad. & El. 
647; Kondall v. King (1856), 17 C. B. 483; Laskey vw, 
Runtz (1908), 24 T. L. lk. 4963 Collis v. Amphlett (1918), 
$7 L. J. Ch, 216. 


37. —-— Clerk to commissioners.|\—By a 
local Act the comrs. thereby appointed for im- 
proving the town of B. were empowered to sue & 
be sued in the name of their clerk, who was 
expressly exempted from personal liability in 
respect of any such action, & they were also em- 
powered to appoint a clerk & other officers, & it 
was enacted that they should & might, out of the 
moneys to arise by virtue of the Act, pay such 
officers such salaries as the said comrs. should 
think reasonable. 

An action was brought by the exors. of a former 
clerk to the comrs. against deft., the present clerk, 
for arrears of salary due to deceased, in which 
judgment was entered up against deft. & a fi. fa. 
issued under which the sheriff seized goods of the 
comrs. vested in them by the said Act for public 
purposes, & a rule nisi having been obtained to 
set aside the judgment & fi. fa. on the ground that 
execution could not be had against different 
persons from the party sued, & that a mandamus 
to compel the comrs. to pay the debt out of the 
rates, ctc., was the proper remedy :—Held : the 
rule must be discharged on the ground that if the 
comrs. were right they had other means of redress, 
as by action of trespass, etc., but that, if the rule 
were made absolute, there were no means of 
reviewing the decision of the ct.—SAUNDERS v. 


SLack (1864), 11 L. T. 484. 
Annotation :—Mentd. Worral Waterworks Co. v. Lloyd 
(1866), L. R. 1 C. RP. 719. 


38. Treasurer of company.|—By autho- 
rity of Act of Parliament, a co. were enabled to 
sue & to be sued in the name of their treasurer. 
It was also provided, that goods of individuals 
should not be taken in execution upon judgment 
against the co. Certain actions depending between 
pltf. & the treasurer of the co., & all matters in 
difference between the parties were referred to an 





Kashi Nath PANDAY (1879), 5C. L. R. 
305.—IND, 

. Judgment against | agents — 
Principals not mentioned in proceed- 
ings.}—B. sued A. & Co., the pro- 
peistors of a rice mill, for moneys due 
n respect of contracts connected with 
the mill & obtained a money decree 


against A. & Co. While the suit was 
pending A. & Co.sold the business with 
all its assets and liabilities to another 
co. C., of which A. & Co. were 
managing agents & the suit was 
defended by A. & Co. on behalf of C., 
but the fact was not brought to the 
notice of the ct. After decree A. & Co. 


became insolvent & B. sought execu- 
tion against C. as the legal repre- 
sentative of A. & Co. :—Held: B. was 
not so entitled. The fact that A. & Co., 
after the transfer of the business, 
defended the suit on behalf of C., 
made no difference as the decree was 
merely a personal decree against A. 
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Sect. 6.—Against whom execution may issue: Sub- 
sects. 1, 2, 3,4,5,6 &@7,A.& #5 sub-sects. 
8, 9,10 & 11.] 


arbitrator, who awarded certain sums to be paid 
to pitf. :—Held: there was no mode of obtaining 
execution on a judgment against the treasurer, In 
an action brought upon the award.—R. v. St. 
KATHARINE. Dock Co. (1832), 4 B. & Ad. 360; 1 
Nev. & M. K. B. 121; 110 BE. R. 491; sub nom. 
CoRPE v. GLYNN, 2 I... J. K. B. 66. 

Annotations :—Refd. Harrigon v. Timmins (1838), 4 M. & Ww. 

510; Moffatt vo. Dickson"(1853), 1 C. L. R. 294. 


39. Director of company.]—Under the 
powers given by certain Acts of Parliament a 
director of a co. was sued & judgment recovered 
in an action on a contract for work & labour 
done for the co. :—Held: the ct. had no power 
to order execution to issue against him, the 
statutes in question not making such a director 
personally liable.—Harrison v. TIMMINS (1838), 
4M. & W. 510; 7 Dowl. 28; 1 Horn & H. 410; 
8 L. J. Ex. 94; 3 Jur. 173; 150 BE. R. 1531. 
Annotaticns :—Refd. Myers v. Rawson (1860), 5 H. & N. 99. 

Mentd. Vigers v. Pike (1842), 8 Cl. & Fin. 562. 

Where leave of court required.]—Sec Sect. 8, post. 





Sus-SEctT. 2.—JOINT DEBTORS. 


40. Joint debtors — Whether execution may 
issue against one.|—HoLLAND v. LEE (1628), 1 
Roll. Rep. 57, 301; 2 Roll. Rep. 368, 392; 81 
EK. RR. 325, 500, 857, 873; sub nom. HOLLAND v. 
DAUNTZEY, Cro. Eliz. 739. 

Annotations :—-Retd. Adams v. Savage (1704), 2 Salk. 601 ; 


Swaine v. Stevens (1705), 11 Fowler v. 


Tod. Rep. 65; 
Rickerby (1841), 9 Dowl. 682. Mentd. Stone v. Newman 


(1635), Cro. Car. 427 ; Wynne v. Wynne (1743), 1 Wils. 42. 

41. .|}—GILBURN v. Rack (1657), 2 
Sid. 12; 82 E. R. 1228. 

Annotations :—Consd. Treviban v. Lawrence (1704), 2 Ld. 
Raym. 1048. Refd. Day +. Gilford (1661), 1 Sid. 54; 
Rock v. Layton (17C0), 1 Com. 87; Marlo v. Hinton 
(1726), 2 Stra. 732. 

42. J|—On a writ in debt for 
£1,066 pltf. declared for £1,000 borrowed by deft. 
of pltf., & in a second count for £66 for interest of 
money lent by pltf. to deft. Deft. pleaded in 
abatement of the writ that ‘the said sum of 
money in the said writ mentioned, & thereby 
supposed to be borrowed from plitf.,’’ was bor- 
rowed by deft. & others, & not by deft. separately. 
On demurrer, because this plea answered only 
one of the causes of action, that mentioned in the 
first count :—Held: the plea was bad. Semble: 
debt will lie for interest of money. 

If judgment had been recovered against all the 
contracting parties, piltf. might have obtained the 
fruits of it against one only, though indeed the 
others would have been liable to contribute their 
proportion to that other (Lorp KEnyon, C.J.).— 
HERRIES v. JAMIESON (1794), 5 Term Rep. 553; 
101 KE. R. 310. 

Annotations :—Mentd. Powell v. Fullerton (1801), 2 Bos. & P. 
pa sles Clanay, : Bree oot 0 oe ae ; Hill 
(Re Me Widlgh re ee 
43. —.j|--A separate ca. sa. against 

one deft. on a joint judgment against two cannot 

be supported.—CLARKE v. CLEMENT & ENGLISH 

(1796), 6 Term Rep. 525; 101 EB. R. 683. 

Annotations :---Refd. Tanner v. Haguc (1797), 7 Term Rep. 


& Co. & did not profess to bind the 

properties a C.—ARBUTHNO?Y’s In- 
JALS, rp. v. MUTuU CHETTIER 

(1908), I. Ll. RR. 31 Mad. 464.—IND. 


























will not restrain pltf. from levying the 
whole of his debt on one of geveral 
defts.—ZAavVITZ vv. 
(1823-1900) 2 Ont. Dig. 2622.—OCAN. 
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420; Naden v. Paten (1804), 1 Smith, K. B. 362; Herring 

v. Dorrell (1840), 4 Jur. 800; Denton v. Saree p (1587): 

11 Jur. 800; Cattlin v. Kernot (1858), 3 C. B. N. 8. 796. 

Mentd. Good v. Wilks (1817), 6 M. & S. 413; Haines v. 

Kast India Co. (1856), 6 Moo. Ind. App. 467. 

44. .}—Lanp Crepir Co. oF IRE- 
LAND v. Fermoy (LORD), £x p. MUNSTER, No. 138, 
ante. 

45. J—In an action against two 
defts. to recover a debt in which one deft. submits 
to judgment & pays part of the debt, but the other 
deft. obtains leave to defend upon a summons 
under R. S. O., Ord. 14, pltf. may, under rule 5 
of that order, proceed with the action against the 
remaining deft., & on obtaining judgment may 
issue execution for so much of the debt as remains 
unpaid.—_WEALL v. JAMES (1893), 68 L. T. 515 ; 
4 ht. 358, C. A. 


Annotations :-—Refd. McLeod v. Power (1898), 67 L. J. Ch. 
551; Morel v. Westmorland (1902), 87 L. T. 635. 














SuB-sSEcT. 3.—JOINT TORTFEASORS. 


46. Execution may issue against one.]|—-CoBBE 
v. HEYDON (1614), 1 Roll. Rep. 30; Cro. Jac. 349 5 
81 E. BR. 305. 

47. .J—At common law an individual being 
one of several joint tortfeasors might be sued 
alone & compelled by execution to pay the 
damages compensating for the whole loss; nay, 
more if all were sued & judgment obtained against 
all execution might go against one & the whole of 
the damayes obtained from him (VAUGHAN- 
WituiaMs, L.J.).—THE SEACOMBE, THE DEVON- 
sink, [1912] P. 21; 81 1. J. P. 36; 106 L. T. 
246; 28 'T. I. R. 107; 56 Sol. Jo. 140; 12 Asp. 
M. L. CG. 142, C. A.3 on appeal, sub nom. DEVON- 
SHIRE (OWNERS) v. Leste (OWNERS), [1912] A. C. 
634, H. L. 

Annotations :—Mentd. The Devonshire & St. Winifred 
(1913] P. 13; The Cairnbahn, [1914] P. 25; The Umona, 
[1914] P. 141; The Harlow, [1922] P. 175; The Ran, 
The Graygarth, [1922] P. 80; The Koursk, [1924] P. 140. 





Sus-secr. 4.—PERSONS NOT PARTIES TO CAUSE OR 
ACTION. 
See, now, R.S. C., Ord. 42, r. 26. 


Sup-sEectT. 5.—PARTNERS AND PARTNERSHT?P 
PROPERTY. 
See, generally, PARTNERSHIP. 


SuB-sSECT. 6.—COMPANIES. 

Companies registered under Companies Act, 
1908.]— See Companixss, Vol. IX., p. 679, Nos. 
4527-4532. 

Effect of winding-up order by court.|— 
aaa Vol. X., pp. 963-967, Nos. 
6640. 





Effect of voluntary winding up.|—Sce Com- 
PANIES, Vol. X., pp. 1013, 1014, Nos. 7031-7039. 
Banking companies.|—See BANKERs, Vol. III., 





40 iii. —-—- -——-. }- -SRUENATH GHOSE 
v. SAHIB Ram Roy Proitae 12 BL. R. 


Hoover 604, n.; 12 W. R. 304.—IND 


18338), 


40 ii. -] ~~ COMMERCIAL 40iv. —— —.]— CHOWDARY 
ie ae ek pine Be ’ BAN iia Rerep & ee WaHED ALI v. MULLICK 
tion may iseue against one.}—The et. | CAN. )} 1 C, L. Ch, 260.— NAYET HosskEIn_ ALI (1873), 12 


B. L. BR, 500; 20 W. R. 31,—IND, 


Part IJ.—Matrers Common To ALL Moprs oF EXECUTION. 


pp. 148-152, Nos. 176-207; Compantns, Vol. X., 
p. 1065, Nos, 7465-7467. 

Companies under private Acts.) —See COMPANIES, 
Vol. X., p. 1220, No. 8629. 

Statutory companies for public purposes.]|—Sec 
CoMPANIES, Vol. X., pp. 1121-1124, Nos. 7875-7908. 

Railway companies.]|—See RAILWAYS. 


SUB-SECT. 7.—CORPORATIONS. 
A. In General. 


See R. 8. O., Ord. 42, r. 31. 
See, generally, CORPORATIONS, Vol. XIII., pp. 
426-428, Nos. 1490-1513. 


48. Board of guardians—Moneys raised by 
rate.|—A judgment creditor of a board of guar- 
dians, in respect of a debt incurred prior to the 
year for which a rate was raised, had been 
restrained by order of one of the vice-chancellors 
from levying upon money in the hands of the 
treasurer, or upon goods purchased since the 
commencement of the year for which the rate was 
raised, but on appeal the Lords Justices extended 
the injunction against the levying execution 
against the goods, chattels, lands, hereditaments, 
moneys & property of the board, as prayed by a 
bill & information filed against the judgment 
creditor & sheriff.—A.-G. v. WILKINSON (1859), 
29 L. J. Ch. 41, L. JJ. 

Annotations :—Distd. Worral Waterworks Co. ». Lloyd 


1866), L. R. 1 C. P. 719. Consd. Jersey v. Uxbridgo 
nion R. 8S. A. (1891), 64 L. T. 858. 


See, gencrally, Poor Law. 

49. Industrial & friendly society—Liability of 
member.|—-A sci. fa. lies against the member of 
an industrial & friendly society, constituted under 
Industrial & Provident Societies Act, 1852 (c. 81), 
to levy the amount of a judgment recovered against 
the registered trustees, there being no property 
of the society to answer the claim.—Myegns v. 
RAWSON (1860),5 H. & N. 99; 29 L. J. Ex. 217; 
24 J. P. 3892; 8 W. R. 417; 157 EB. R. 1116; 
sub nom. MEYERS v. Rawson, 1 L. T. 405. 
Annotations :—Refd. Dean v. Mellard (1863), 32 L. J. C. bz 


282; Re West London & General Pormanent Benefit 
Bidg. Soc., [1894] 2 Ch. 352. 


See, generally, FRIENDLY SOCIETIEs ; 
TRIAL SOCIETIES. 


INDUS- 


B. Municipal Corporations. 


See, generally, Loca GOVERNMENT. 

50. Whether property of new corporation 
liable for debts of old—-Municipal Corporations 
Act, 1835 (c. 76).|—Execution cannot, by virtue 
of sect. 92 of the above Act, be had against the 
property of a corpn., acquired since the passing 
of that statute, in satisfaction of a debt contracted 
by the old corpn.—ARNOLD v. RinGE (1858), 13 
C. B. 745; 10. L. R. 309; 22 L. J. CO. P. 235; 
21 L. T. O.S. 141; 17 J. P. 375; 17 Jur. 896; 
1 W. R. 389; 138 BE. R. 1394. 

Anno chen | Pit: Arnold v. Gravesend Corpn. (1856), 2 


51. -|—The property of a corpn. acquired 
subsequently to the passing of the above Act, 
is liable to be taken in execution for debts con- 
tracted by the old corpn., prior to the passing of 
the Act.— ARNOLD v. GRAVESEND CORPN. (1856), 
2K. & J. 574; 25 L. J. Ch. 530; 27 L. T. 0.8. 
97; 20 J. P. 358; 2 Jur. N.S. 708; 4 W. R. 
478; 69 H.R. 91l. : 
Annotations :-—Mentd. A.-G. v. Newcastle-upon-T 


& N. E. Ry. (1889), 23 9. B. D. 492; Re 
Bedford vp, Teal (1890), 45 Ch. D. 161, 





e Corpn., 
hompson, 
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SuB-sEcT. 8.—Marrizp WOMEN. 
See, generally, Huspanp & WIFE. 


Susp-SsEctT. 9.—EXECUTORS AND 
ADMINISTRATORS. 


See EXECUTORS. 


SUB-SECT. 10.—LUNATICS, 


See, generally, LUNATICS. 

52. After appointment of receiver.) — (1) 
Where the property of a lunatic has become sub- 
ject to thé control of the Ct. of Lunacy by the 
appointment of a receiver, it cannot be seized 
under a writ of fi. fa. by an execution creditor 
of the lunatic; & the ct. will make an order for 
bringing the lunatic’s property into ct., & for pay- 
ment thereout of costs & of an allowance for the 
maintenance of the lunatic, though not of his 
wife also, in priority to any claim of the execution 
creditor ; but, subject to such allowance & to the 
costs incurred in relation to the lunatic’s property, 
the order will be made without prejudice to any 
charge or priority which the creditor may have 
acquired by lodging his writ of fi. fa. with the 
sheriff. 

(2) Form of order for maintenance of a lunatic 
where a judgment creditor has obtained execution. 
——-Re WINKLE, [1894] 2 Ch. 519; 63 I. J. Ch. 
541; 70 L. T. 710; 42 W. R. 513; 38 Sol. Jo. 
455; 7 R. 255, C. A. 

Annotations :—As to (1) Distd. Re Clarke, [1898] 1 Ch. 336. 
Refd. He Brown, Llewellin v. Brown, [1900] 1 Gh. 489. 
Generally, Mentd. Re Farnham (No. 2) (1896), 65 L. J. Ch. 
456; Winkle v. Bailey, [1897] 1 Ch. 123; Re Tye (1899), 
81 L. T. 743; Davies v. Thomas, [1900] 2 Ch. 462. 

58. Property seized before appointment.] 
——The Ct. in Lunacy will not allow property of 
a lunatic in its custody to be applied in paying his 
creditors without first providing for his mainte- 
nance; but it has no jurisdiction to interfere with 
the rights of creditors to seize & sell by legal 
process property of the lunatic which at the time 
of seizure is not in the custody of the ct. The 
issuing of a summons in lunacy does not withdraw 
the property of the lunatic from legal process by 
a creditor until an order is made showing that the 
Crown has actually taken the property under its 
protection. 

A judgment creditor of a person not found 
lunatic by inquisition, after receiving notice of 
the pendency of a summons in lunacy for the 
appointment of a receiver under Lunacy Act, 
1890 (c. 5), s, 116, issued a fi. fa. under which the 
goods of the debtor were seized before any order 
was made upon the summons. A receiver was 
afterwards appointed while the goods were in the 
possession of the sheriff :—Held: the ct. had no 
jurisdiction to order a sale of the goods under 
Lunacy Act, 1890 (c. 5), s. 117, for the mainte- 
nance of the alleged lunatic in priority to the claims 
of the creditor.—He CLARKE, [1898] 1 Ch. 336; 
67 L. J. Ch. 234; 78 L. T. 275; 46 W. R. 337; 
14 T. L. R. 274; 42 Sol. Jo. 324, C. A. 

Annotations :—Consd. Re Brown, Lliewellin v. Brown, [1900] 
1 Ch. 489. Refd. The James W. Elwell, [1921] P. 351. 


Mentd. Davies v. Thomas, [1900] 2 Ch. 462; Re BR. G 
{1914] 1 Ch. 927. 





, 


Suns-sect, 11.—ForgzIGN SOVEREIGNS AND 
AMBASSADORS, | 
Foreign Sovereign.|—-See ActTIoN, Vol. I. ‘ 
45-50, Nos. 354-409. a rae 
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i, G.—Against whom execulion may issue: Sub- 
eee sect. a Sects. 7 & 8: Sub-sect.1, A. & B.] 


sect. Ji. pecs. | OO: eee a 

Ambassadors & other diplomatic persons.]— 
See ConstiruTionat Law, Vol. XI., pp. 519-521, 
Nos. 242-271. 


Scr. 7.—FOR WHAT SUMS EXECUTION MAY 
ISSUE. 


54. Debt payable: by instalments—Default in 
payment of instalment.|—-Where defts. gave a 
warrant of attorney to secure a sum certain, to be 
paid half-yearly by instalments, with interest, 
on specified days, & that pltf. should be at liberty 
to enter judgment thereon immediately, but no 
execution to be issued till default made in payment 
of the sum, with interest, by the instalments, & 
in the manner mentioned :—Held: pltf. might 
take out execution for the whole on default in 
payment of the first instalment.—LEVERIDGE v. 
Forty (1813), 1 M. & S. 706; 105 E. R. 263. 
Annotations :—-Consd. Rose v. Tomblinson (1834), 3 Dow] 


we Refd. Atkinson v. Bayntun (1835), 1 Bing. N. C. 
to 


55. -|—Deft. gave a  cognovit 
recover £72, the original debt, but judgment was 
not to be entered up till default of payment of 
such sum, with costs to be taxed; which debt 
& costs were to be paid by instalments: a default 
having been made in the payment of an instal- 
ment, pltf. signed judgment for the balance of the 
debt due, without having had the costs taxed :— 
Held: the judgment was regular, but the costs 
must be taxed before execution could issue.— 
BARRETT v. PARTINGTON (1839), 5 Bing. N. C. 
487; 2 Arn. 30; 7 Scott, 595; 132 EK. R. 1187. 

56. Part money paid into court—Execution for 
balance.|—Where money was deposited in ct. 
in lieu of putting in & perfecting bail above, 
pursuant to Imprisonment for Debt Act, 1827 
(c. 71), & pltf. obtained a verdict :-—Held: he was 
not at liberty to issue execution for the whole sum 
recovered, but was bound to take the sum deposited 








EXECUTION. 


out of ct., & to limit his execution to the surplus 
only.— HrEws v. PYKE (1832), 2 Cr. & J. 359; 1 
Dowl. 322; 2 Tyr. 313; 1 L. J. Ex. 120. 

sirartec te oo Sinclair rv. G. E. Ry. (1870), L. R. 


57. Agreement that judgment should not be 
entered if part paid—Failure to pay—Execution 
for full amount.]—CHEATLE v. PIDDOCKE (1843), 
1L. T. O. 8.171. 

58. Execution for costs — Subsequent costs 
set off.|—Where pltf. had been ordered to pay 
costs to defts. & defts. issued execution for those 
costs, but the sheriff had made no return on the 
writ, & the same defts. were subsequently ordered 
to pay pltf. costs of a less amount, the ct. granted 
defts. leave to set off the costs defts. had been 
ordered to pay pltf. on defts. undertaking not to 
levy more on the execution than the balance of 
costs remaining due to them after such set-off. 
Defts. not having asked for a set-off when the 
order against them for costs was made :—Held: 
there must be an order for a set-off without costs.— 
BRYON v. METROPOLITAN SALOON OMNIBUS CoO. 
(1859), 4 Drew. 546; 28 L. J. Ch. 798; 33 1. T. 
O.S. 142; 7 W.R. 423; 62 EF. R. 209. 


Annotations :—Mentd. Robarts v. Buée (1878), 47 L. J. Ch. 
414; Blakey v. Latham (1889), 41 Ch, D. 518. 


Indorsement for more than amount due.]-—Sce 
Sect. 20, sub-sect. 1, A. (c), post. 


Sect. 8.—LEAVE TO ISSUE EXECUTION. 
Sup-secrT. ].—IN WHat Cases NECESSARY. 
A. In General. 

See R.S. C., Ord. 42, r. 23. 

59. Discretion of court.|—Upon motion for a 
sequestration against a railway co. for breach of 
an injunction restraining a nuisance the ct. ordered 
the motion to stand over for a short period, as 
the co. were using their best endeavours to 
remove the nuisance, which there appeared every 
probability they would be able effectually to do :— 
Held: on appeal, the discretion of the ct. had been 


PART II. SECT. 7. 

r. Sums due from third parties.) 
—Persons who had been_ brought in 
as third parties under Ord. 16 had in 
writing guaranteed to pay defts. up 
to the sum of £1,000, whatever defts. 
paid to pltfs. under a contract of 
guaranty between defts. & pitts. 
Defts. paid nothing to pltfs., were 
sued by them, & had judgment 
entered against them :—Held: execu- 
tion was not to issue against the third 
parties except for such sums as defts. 
had paid to 1 rane OF AUS- 
TRALASIA ERCANTILE FINANCE, 
TRUSTEES & AGENCY Co. OF AUS- 
oe: LTp. (1894), 20 V. L. R. 302. 


ed 
e 


8. Costs—Effect of  delay.J—PIltt. 
recovered a verdict, but. delayed for 
some months in seeking to enforce it. 
He then, notwithstanding the repeated 
offers of deft.’s attorneys to pay the 
debt & costs when taxed immediately 
after taxation entered Judgment, & 
without notice to deft. put a fl. fa. in 
the sherift’s hands to levy on his 
goods forthwith. On an application 
by deft. for relief :—Held ; deft. should 
be discharged from the fi. fa. upon 
payment of the judgment, less the 
costs struck off on revision, & the 


costs of the fi. fa. & part of the 
interest.—ANon, (1867), 4 P. R. 242, 
t. What costs included.] — 





"" costs referred to in Creditor’s 

_ f Act, 1910, 8. 5 (2), in respect to 
which an _ execution § creditor has 
priority, include the taxed costs of the 


action under which the execution was 
made.—VASELENAK Uv. VABSILENAK, 
{1922] 1 W. W. R. 483.—CAN. 


-J]— Where an_ order 
was made for the sale of deft.’s 
equitable interest in land, the costs of 
the application were directed to be 
taxed, & inserted in the indorsement 
as part of the costs to be levied under 
the writ of fi. fa.—WaATTS v. HOBSON 
(1878), 7 P. R. 334.—CAN, 


b. -Jl—The costa in the 
Ct. of Appeal should have been added 
to the costs of the action, & only one 
execution issued thereon.—HOFFMAN 
on CRERAR (1899), 18 P. R. 473.— 








* 


e. Charge for Rep er aso of judg- 
ment, }—A charge for registering the 
judgment cannot be endorsed on the 
writ of fi. fa.—WiILT v. LAI (1849), 
1C. L. Ch. 216.—CAN, 


d. Interest — Computed from date 
of ronouncing jfudgment.}—In  in- 
dorsing a writ of execution to levy 
interest upon the amount of the judg- 
ment, the interest is to be computed 
from the day of pronouncing the 
judgment.—KELEHER . MCGIBBON 
(1883), 10 P. R. 89.—CAN. 


e. -)— When the order of 
the Privy Council awards costs, but 
is silent as to interest on the costs so 
awarded, it is not competent for the 
ct. exccuting the order to direct pay- 
ment of the costs with interest.— 
TOKHAN SINGH v. GIRWAR SINGII 
(1905), 1. L. R. 32 Calc. 494.—IND., 





547i. Debt payable by inatalments— 
Default in puyment of instalment.}— 
RAMDHAN MITTER ¥». KatiLAS NATH 
Dutr (1869), 4 B. 1. R. A. C. 20; 
12 W. R, 457.— IND. 


f. Interest.}—-Where a decree 
was obtained for a sum of money, & 
afterwurds by an arrangement between 
the judgment-debtor & the decree- 
holder, it was agreed that the decrce 
should be payable by instalments 
with interest at a very high rate :— 
Held: the decree-holder could not 
recover in execution of the decree any 
sum beyond what was stated in the 
decree.—KANNYALAL PUNDIT vw. Cur- 
TACK COLLECTOR (1871), 14 B. lL. Kt. 
291; 1 W. RR. 276.—IND. 





PART II. SECT. 8, SUB-SECT. 1.—A. 


59 i. Discretion of court.}—The ct. 
has a discretion as to the issue of a 
writ of execution under Ord. 6 of 
1843, 8s. 127, & will not direct a writ 
to issue unless there is reason to believe 
that sufficient assets will be found to 
give an appreciable dividend to 
creditors. — GREEFF’S TRUSTEE ¥%, 
FouRIE’s Executor (1899), 16 8. C. 
576.—S. AF. 





59 ii. -_+—-A writ against an 
unrehabilitated insolvent for the 
deficiency in his estate does not issue 
under Insolvent Ordinance, 8. 127, as 
a matter of course, but the ct. must 
first be satisfied that there are reasgon- 
able grounds for believing there are 
assets belo ng to the insolvent 
capable of satisfying the writ, wholly 


Part II.—Marrers Common To ALL Mopes oF EXECUTION. 


properly exercised, & the appeal must be dis- 
missed.—_ Cocks v. GREAT ESTERN Ry. Co. 
(1886), 3 T. L. R. 92, 0. A. 3 subsequent proceedings 
(1887), 3 T. L. R. 505. 

60. -]—When application is made for 
leave to issue a sequestration for non-payment of 
costs the ct. or judge should be satisfied that the 
application is reasonable, but it is not necessary 
to point to any particular property which may be 
made available for the payment of the costs by 
sequestration. | 
_ When the ct. or judge to whom the application 
is made has exercised a discretion & made an 
order, that order ought not to be interfered with 
by a superior ct. unless it is shown that there has 
been an improper exercise of the discretion or 
some miscarriage of justice.—HULBERT & CROWE v. 
CATHCART, [1896] A. C. 470; 65 Ll. J. Q. B. 644; 
75 L. T. 302; sub nom. HuRLBERT v. CATHCART, 
12 T. L. R. 379, H. 1. 

61. ——— One judgment need not be set off 
against another.|—A judge in chambers has a 
discretion under R. S. C., Ord. 42, r. 23, & is not 
bound to allow one judgment to be set off against 
another.—BRYANT v. TORKINGTON (1897), 13 
Tl. L. R. 315, C. A. 

62. -|—The rule [R. S. C., Ord. 42, r. 23] 
contains no negative words, but it seems to say 
that, as a change has been made in the parties 
entitled to issue execution, no execution shall 
issue without special leave ; & it is to be remarked 
that under the rule the ct. has a discretion as to 
granting leave for execution to issue (WRIGHT, J.). 
—RKe OLEMENTs, Ex p. CLEMENTS, [1901] 1 K. B. 
260; 49 W. R. 176; 45 Sol. Jo. 81; sub nom. Re 
CLEMENTS, Ha p. Davis, 70 L. J. Q. B. 58; 8 
Mans. 27 ; sub nom. Re CLEMENTS, F'x p. CLEMENTS 
v. DAvis, 83 L. T. 464, D. C. , 
Annotation :—Refd. Re Bagley, [1911] 1 K. B. 317. 


63. -|—Pltf. under an agreement in writing 
made in 1916 agreed, in consideration of certain 
persons jointly & severally guaranteeing the repay- 
ment with interest, to advance £1,000 to a co. 
In 1924 pltf. obtained judgment for the £1,000 & 
interest against the guarantors, & shortly after- 
wards M. & F., two of the guarantors, paid pltf. 
the amount of the judgment. One of the 
guarantors having satisfied his proportion of the 
judgment, M. & F., in accordance with Mercantile 
Law Amendment Act, 1856 (c. 97), s. 5, obtained 
from pltf. an assignment of the judgment & all 
rights thereunder to S. as a trustee for them. 
Under R. S. C., Ord. 42, r. 23, where a change of 
parties entitled or liable to execution had taken 
place it became necessary to apply to the ct. for 
leave to issue execution. S. applied in chambers 
for leave to issue execution against the other 
guarantors, defts. H. & H., who, however, set up 
a claim against M. & F. for a larger sum than their 
proportion of the judgment in respect of other 
transactions between the parties & were cross- 
examined on their claim with the result that the 











or in part.—SEYDELL v. BOLTMAN 


(1900), 17 8. C, 271.—S, AF. 


PART II. SECT. 8, SUB-SECT. 1.—B. 


g. Whether leave necessary — For 
second execution—First execution issued 
within six years of judgment.|—PItf. 
recovered a judgment against deft. 
on Oct. 25, 1881, & on the same day 
issued an exccution which was returned 
unsatisfied. On Dec. 10, 1888, a 
second execution was issued, without 
an order therefor having been ob- 
tained :—Held: an execution having 
been issued within six years after the 
date of the judgment, it 


ANDERSON 1, 





The order 
aside :—Held : 
was not 


necessary to obtain an order before 
the issue of the second execution.— 
CUNNINGHAM 
21 N.S. R. 344.—CAN 


h. Ex parte upplication — 
Necessity for notice to judgment debtor.) 
—A judgment for payment of money 
by deft. was pronounced in favour of 
pitf, on Apr. 19, 1894, but was not 
entered until Apr. 15, 1914. 
day an order was made on the ez p. 
application of pltf., allowing him to 
issue execution on 
was 


the judgment was unsatisfied, 
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master refused leave to issue execution. An 
appeal was dismissed on the ground that it was 
right that a claim to a set-off should be taken into 
consideration in deciding whether leave to issue 
execution should be given. From that decision 
S. appealed on the grourid that no leave to issue 
execution was necessary in the case of the assign- 
ment of a judgment under sect. 5 of the Act :— 
Held: (1) the fact that an assignment of the 
judgment had been obtained under sect. 5 did not 
absolve plitf. from the necessity to obtain leave to 
issue execution under R. 8S. C., Ord. 42, r. 23, as 
the Rules of the Supreme Ct. were made under 
the statutory authority of the Jud. Acts which 
were passed subsequently to Mercantile Law 
Amendment Act, & it was immaterial that sect. 5 
of the Act made no reference to the requirement 
by C. L. P. Act, 1852 (c. 76), 8. 129, that where 
a change of parties had occurred leave to issue 
execution must be obtained ; (2) under R. S. C., 
Ord. 42, r. 23, onc judgment was not bound to be 
set off against another, & leave to issue execution 
refused, but the judge in chambers had a discretion 
in the matter.—KAYLEY v. HOTHERSALL (1925), 
94L. J. K. B. 3483 133 L. T. 468; 69 Sol. Jo. 
310, C. A. 


B. After Six Years. 


See, now, R. S. C., Ord. 42, rr. 8, 22, 23. 

64. Whether leave necessary—Garnishee pro- 
ceedings.|—A garnishee against whom proceedings 
under R. 8. C., Ord. 45, have been duly taken, may 
be ordered to pay to a judgment creditor a debt 
due from such garnishee to the judgment debtor, 
although more than six years have elapsed since 
the judgment. 

In my opinion, on the strict construction of the 
words {of R. 8. C., Ord. 42, r. 8], they do not 
include what is ordinarily called attachment of 
debts but are confined, by Ord. 44, to writs of 
attachment attaching a person for non-compliance 
with an order of the ct., for contempt, for offences 
against the discipline of the cts. & other like cases. 
Such a writ cannot be issued without the leave of 
the ct. (LORD COLERIDGE, C.J.). 

When a judgment has been obtained & is not 
satisfied, the garnishee may be required to show 
cause why he should not pay the money to the 
judgment creditor. No doubt the garnishee may, 
on showing cause, urge before the judge that a 
long time has elapsed since the judgment, & any 
other defence, but when he has done so, if the 
judge is satisfied that there is no good reason why 
the order should not issue, it may be made. I 
think Ord. 45, for attachment of debts, stands by 
itself, & that rr. 8, 22, & 23 of Ord. 42 have appli- 
cation to Ord. 44, & not to Ord. 45 (Lorp 
COLERIDGE, C.J.). 

The primary & ordinary meaning of the word 
“ attachment ’’ is attaching the person, & putting 
him in prison. But when attachment of a debt 
is ordered, we say to the man from whom the 


the right to enforce it might be lost 
by pltf.’s slip, the order was rightly 
(1889), set aside, Rule 213 being explicit as 
. to the necessity for notice of the 
application being given to deft.—Joss 
v. FAIRGRIEVE (1914), 32 O. L. R. 


117.—CAN. 

k. .-~-Leave will 
not be given, in the absence of special 
circumstances, to issue execution on a 
judgment more than six years old, 
without notice to the party HMable.— 
NaTIONAL BANK v. CULLEN, [1894] 








On that 


the judgment. 











subsequently set 21. R. 683.—IR. 
notwithstandi that 1. .]—- Where six 
that years have elapsed since a judgment, 
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Sect. 8.—Leave to issue execution: Sub-sect. 1, B. , 
_C. (a), (b), (c) & (d), D., B., F., G. & H.] 


money is owing: ‘‘ Pay that debt to some one else 
or we shall attach you & send you to prison ”’ 
(STEPHEN, J.). — FELLOWS v. THORNTON (1884), 
14 Q. B. D. 335; 54 L. J. Q. B. 279; 52 L. T. 
389; 33 W.T. 258; 1 T. L. R. 167, D. C. 


C. Change of Parties. 
(a) By Death. 


See R. 8S. C., Ord. 42, r. 23. 

65. Death of Judgment creditor—After writ of 
execution issued.J—A. had execution against B. 
B. dies, & the sheriff levies upon the exors. of B. 

That was nought, for the writ was fi. fa. de bonis 
et catallis B. which cannot be after his death. But 
if after execution awarded pltf. dies yet the sheriff 
may levy the money (per CUR.).—THOROUGHGOOD’S 
ao (1598), Noy, 73; 1 Dyer, 76b,n.; 74 E.R. 
Aone :—Consd. Ellis v. Griffith (1846), 16 M. & W. 


6. efd. Clerk v. Withers (1704), 2 Ld. Raym. 1072. 
Mentd. Giles v. Grover (1832), 9 Bing. 128. 


65. |—(1) The death of a party 
who has sued out, a fi. fa. after the seizure of 
goods but before the sale of them will not abate 
the execution, or entitle the party against whom 
the execution was sued out to a restitution. 

(2) When deft.’s goods are seized on a fi. fa. the 
debt is discharged. 

(3) A man who has been sheriff may after he 
is out of office, sell goods he seized under a fi. fa. 
while he was in. 

(4) An execution is an entire thing, & that 
sheriff that takes the goods in execution, shall go 
on, & sell, though he is out of his office, & not the 
new sheriff (POWELL, J.). 

Though the sheriff is out of his office, yet he is 
bound to sell the goods, for when he has returned, 
that he has seized the goods, & that they remain 
in his hands pro defectu emplorum, that is no 
discharge to the sheriff, but only an excuse to the 
ct. (HOLT, J.). 

(5) He must still sell the goods even without a 
venditiont exponas, & he is compellable to do it, 
though he is out of office, & for that purpose a 
distringas nuper vicecomitem lies against him, of 
which writ there are two sorts. The [new] sheriff 
must return issues against the old sheriff upon it, 
& so in infinitum. The other sort is to distrain 
the old sheriff, to sell the goods, & have the moncy 
himself in ct. at the return of the writ. Then 
since the sheriff is compellable to sell the goods 
what hinders him from doing it, though pltf. is 
dead (Hott, C..J.). 

(6) The sheriff is answerable for the value of 
the goods after he has seized them, & he is bound 
to sell them at all events, & he is bound to the 
value he has returned them to be of, & though 
the goods are lost or rescued from him, he is 
bound, not to that value they may after appear, 
or be found to be of, but to the value he returned 
them to be of; that is the value he is bound to, 
& an action of debt lies against him for that value 
(Hout, C.J.).—CLERK v. WirHEers (1704), 2 Ld. 
Raym. 1072 ; Holt, K. B. 303, 646; 6 Mod. Rep. 
290; 11 Mod. Rep. 34; 1 Salk. 322; 92 BE. R. 211. 
Annotations ‘74s to (1) Expld. Wharam v. Broughton 

"Sen. 180. Consd. White v. Hayward 


(1752), 2 Ves. Sen. 461; Giles v. Grover (1832 i 
128; ‘Stimson v. Farnham (871) Le Res o” Bue: 








the ct. may grant leave to issue 


exccution on an ex applicat 
NATIONAL Rawr aw oe BPpe ae jon 


N.Z, 


PART II, SECT. 8, SUB-SECT. 1.— 
Cc. (a). 


65 i. Death of judgment creditor— 
After writ of execution issued.}—When 


EXECUTION. 


Chitty & Blackiston (1756), 1 Burr. 20 
\ &---4 Morland v. Pellatt (1828), 8 B, & OC, 722 
Refd. Drewe v. Lainson (1840), 11 Ad. & El. 529. As 

(3), (4), ey & (6) Consd. Cooper v. Chitty & Blackiston 
(1756), 1 Burr. 20; Doe d. Stevens v. Donston (1819), 
1B. & Ald. 230; HR. v. Giles (1820), 8 Price, 293. ‘ 
Wilcox & Litchey v. Pokinhorn ee) 1 Barn. K. B. 81; 
Meriton v. Stevens (1741), Willes, 271; Clutterbuck v. 
Jones (1812), 15 Kast, 78; Holmes v. Newlands (1843), 


Refd. Cooper y. 


5 Q. B. 367: Levy v. Hale (1859), 29 L. J. O. P. 127; 
Stimson v. Farnham (1871), L. R. 7 Q. B. 175; Re 
Davies, Ex p. Williams (1872), 7 Ch. App. 314. 


67. .}—(1) Original writs do abate 
by death of the party but writs of execution do not, 
& therefore if the party is in execution he continues 
in execution until he satisfies the end thereof. ... 
An execution does not abate by death of pitf. 
for whose benefit it is, after it is sued out (LORD 
HARDWICKE, C.). 

(2) If a sequestration issues for a duty decreed, | 
or costs, & the party dies; that sequestration 
must be revived . .. in a reasonable time by the 
representatives of the party dying (LORD HARD- 
WICKE, C.).—WHITE v. HAYWARD (1752), 1 Dick. 
173; 2 Ves. Sen. 461; 28 I. R. 295, L. C. 
Annotations :——As to (1) Refd. Por v. Troup (1868), 37 

L. J. Ch. 390. As to (2) Consd. Morgan v. Scudamore 


1796), 3 Ves. 195. Refd. Morgan w. Scudamore (1794), 
y oo 313; Lowten v. Colchester Corpn. (1817), 2 Mer. 
113. 


68. -|—Deft. arrested on a ca. sa. 
is not entitled to be discharged out of custody by 
reason of pitf.’s death after the delivery of the 
writ to the sheriff, & before the arrest. 

With respect to a fi. fa. the law is perfectly 
clear. ... That writ directs the sheriff to seize 
the goods & chattels of deft.; & whatever goods 
& chattels he had at the time of the teste of the 
writ, or which may have come to his possession 
before the return of it, may be seized in the hands 
of his exors., except so far as Stat. Frauds may 
have effected an altcration in favour of purchasers 
(PARK, B.).—ELLs v. GRIFFITH (1846), 16 M. & 
W.106; 4 Dow. & L. 279; 161. J. Ex. 66; 8 
L. T. O. S. 166; 10 Jur. 1014; 153 E. R. 1118. 

69. —~—.]—Where a change had taken 
place by death in the parties entitled to execution 
on a judgment, the exors. of the party who 
obtained the judgment obtained leave to issue 
execution on an ex p. application.—MERCER v. 
LAWRENCE (1878), 26 W. R. 506. 

70. -|—-The executor of a creditor who 
has obtained final judgment is not entitled to 
issue a bkcpy. notice against the judgment debtor 
unless he has obtained leave from the ct. under 
R. S. C., Ord. 42, r. 23 to issue execution on the 
judgment.—He WooDALL, Hz p. WOODALL (1884), 
13 Q. B. D. 479; 53 L. J. Oh. 966; 50 L. T. 747; 
32 W. R. 774; 1 Morr. 201, 0. A. 

Annotations :—-Expld. Re Keeling, Ex p. Blanchett (1886), 
17 Q. B. D. 303. Consd. Re Goldring, Mx p. Harper 
(1888), £2 Q. B. D. 87. Apld. Re Bagley, [1914] 1K. B. 

317. Refd. Re Ford, kz p. Ford (1886), 18 Q. B. D. 369; 
He Ide, Ex p. Ide (1886), 17 Q. B. D. 755; Ee Clements, 
Ex p. Cements, (1901] 1K. B. 260. Mentd. Goodman v. 
Robinson (1886), 18 Q. B. D. 332. 

71. Death of one co-judgment  creditor— 
Right of survivor to issue execution.}] — An 
action survives to one of two partners in whose 
favour judgment had been given so that he could 
issue execution, although the other partner was 
dead (FIELD, J.).—Davis (THomas) & Son v. 
ANDREWS, [1884] W. N. 94; Bitt. Rep. in Ch. 102. 

72. Death of judgment debtor.) — Execution 
may be executed after the death of the party, for 
the exor. being privy is bound as well as testator.— 




















judgment is obtained by several exors. 
& one of them dies after the entering 
of ju ent the survivors may issue 
execution in the name of all the pltfa. 
& it is unnecessary to have any order 


Part IJ].—Matrers CoMMoN To ALL Mops oF EXECUTION. 


HORTON v. RuEsBY (1686), Comb. 33; 90 E. R. 

326; sub nom. HouacutTon v. RusHBy, Skin. 257. 
° Before delivery of writ to sheriff.] 

—~THOROUGHGOOD’s CasE, No. 65, ante. 

74. .J—If deft. die after execution 
awarded & before it is served yet the teste of the 
writ binds the goods in the hands of his adminis- 
trator; but in favour of a purchaser no writ 
of execution shall bind the property but from the 
time of its delivery to the sheriff—FARRER v. 
BROOKS (1673), 1 Mod. Rep. 188; 86 E. R. 819. 

75. |—Fi. fa. delivered to the 
sheriff after deft.’s death but teste’d before is well 
enough.—SPRrINGER v. SOMMERVILLE (1729), Bunb. 
271; 145 EB. R. 670. 

76. After testing of writ.]— A writ of 
error does not abate by the death of one of several 
defts. But it does by the death of one of several 
plitfs. Execution must be sued out against all 
the persons against whom a judgment is given, 
unless cause for omitting any appears on the 
record. Execution may be taken out after the 
death of the party against whom it issues, if 
tested before.—-PENOYER v. Brace (1698), Carth. 
404; 1 Ld. Raym. 244; 91 E. R. 1059; sub nom. 
PENNOYER v. BRACE, Comb. 441; 8 Mod. Rep. 
108; 1 Salk. 319; sub nom. BRACE v. PENNOYER, 
fh Mod. Rep. 338; sub nom. BENNOYER v. BRACE, 
Holt, K. B. 640 ; 12 Mod. Rep. 130. 

Annotations :—Refd. Turner v. Brewer (1719), 11 Mod. Rep. 

321; Kinnaird v. Lyall (1806), 3 Smith, K. B. 280; 


Whittenbury v. Law (1840), 6 Bing. N. C. 345 ; Barnewall 
v. Sutherland (1850), 9 C. Th. 380. 


77. |—A fi. fa. taken out before, 
may be executed after, the death of deft. without 
suing out a sci. fa.—ANON. (1724), 8 Mod. Rep. 
225; 88 E. Rt. 161. 

78. ——.|—If a fi. fa. be teste’d before 
deft.’s death, but delivered to the sheriff & 
executed after, the execution is regular.—Waa- 
HORNE v. LANGMEAD (1796), 1 Bos. & P. 5713; 126 
E. R. 1071. 

Annotation :—Refd. Calvert v. Tomlin (1828), 5 Bing. 1. 






































79. .|——ELLis v. GRIFFITH, No. 68, 
ante. 
80. Time of death.|—CHIcK v. SMITH, 


No. 420, post. 


(b) By Bankruptcy. 

Sec BANKRUPTCY, Vol. V., p. 1020, Nos. 8331, 
8332. 

(c) By Assignment. 

See, now, R. 8S. C., Ord. 42, r. 23 (a). 

81. Assignee of part of judgment debt.|— 
A judgment creditor having assigned part of the 
judgment debt for valuable consideration, the 
assignee applied under Rt. S. C., Ord. 42, r. 23, for 
leave to issue execution:—Held: the assignec 
was not entitled to such leave, on the grounds 
(1) (BRaAy, J.) there cannot be an absolute assign- 
ment within Jud. Act, 1873, c. 66, s. 25 (6), of 
a definite part of an existing debt or other legal 
chose in action; (2) (OT. OF APPEAL) as the 
original judgment creditor could only issue a single 
execution upon his judgment, & could not split 


for leave to do s0.—BAIRD wv. THOMP- 
HON (1884), 14 L. R. Ir. 497.—IR. 

m. Revival of proceed- 
ings—Right of legal representative. ]— 








(1880), I. L. R. 5 Bom. 29.—IND. 
PART II. SECT. 8, SUB-SECT. 1.— 
C. (oc). 
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up the judgment debt & issue separate executions 
upon the different parts, he could not give to an 
assignee of a part of the judgment debt a right 
which he did not himself possess.—FORSTER Uv. 
BAKER, [1910] 2 K. B. 686; 79 L. J. K. B. 664 5 
102 L. T. 29, 522; 26 T. L. R. 421, C. A.; sub 
nom. BOWLES v. BAKER, 26 T. L. R. 243. 
Annotations :—As to (1) Retd. Re Steol Wing Co., [1921] 
1 Ch, 349. As to (2) Refd. Rothschild v. Fisher, (1920) 


2K. B. 243. Generally, Mentd. Re Freshwater, Yarmouth 
& Newport Ry. (1913), 29 T. L. R. 568. 


82. Assignment under Mercantile Law Amend- 
ment Act, 1856 (c. 97), 8. 5.]—KAYLEY v. HOTHER- 
SALL, No. 63, ante. 

See CHosEes IN ACTION, Vol. VIII., p. 484, Nos 
524-527. 


(d) Change in Civil Status of Judgment Debtor. 

See, now, Forfeiture Act, 1870 (c. 23); R. 8S. C., 
Ord. 42, r. 23 (a). 

83. Felon.}|—The ct. will give a man leave 
to serve a felon with process, though he is under 
sentence of death & likely to have his sentence 
changed for transportation, if the felony did not 
occasion any forfeiture, & the party applying will 
undertake not to sue out execution against his 
person.—-COpPIN v. GUNNER (1730), 2 Ld. Raym. 
1572; 92 1. 1.518; sub nom. CoFrFIN v. GUNNER, 
2 Stra. 873; sub nom. METSCOFFEN v. GUNNER, 
1 Barn. K. B. 356. 
ss a :—Expld. Ramsay v. McDenald (1745), 1 Wm. 





84. Person in custody for criminal offence.|— 
When a person is in custody for a criminal offence 
he may be charged with a civil action.—ANON. 
(1731), 1 Barn. kK. B. 449; 94 EK. R. 302. 


D. Husband and Wife. 
Husband entitled to execution upon judgment or 
order in favour of wife.|—See LltusBAND & WIFE. 
Husband liable to execution upon judgment or 
order against wife.|—-See HUSBAND & WIFE. 


EB. Judgment of Assets in futuro. 


See, now, Rt. S. C., Ord. 42, r. 23 (c). 
See EXECUTORS. 


I. Shareholders in Joini Stock Companies. 
See, now, R.S. C., Ord. 42, r. 23 (dd). 
See Sect. 6, sub-sect. 5, ante. 


G. Conditional Judgments. 


See, now, R. 8. C., Ord. 42, r. 9. 
See Sect. 1, sub-sect. 2, ante. 


H. Other Cases. 

85. Property in hands of  sequestrator.|— 
(1) Where a receiver is in possession, an ejectment 
cannot be brought without leave of the ct. 
(2) Contempt to disturb sequestrators in pos- 
session. 

(3) If the sequestration is executed, a judgment 
creditor, though prior, can only claim to be 
examined pro interesse suo; if not executed, he 
may take execution. 





oO. .J—Where the ct. 
the assignee of a decree to proceed 
with the execution even if he has 
omitted to make a formal application 


Where a& decree-holder, whose right of 
execution has been, by injunction 
restraining him pending another suit 
from executing the decree, tempo- 
rarily suspended, dies, his representa- 
tive has the same rights as he had 
himself to apply for & obtain a revival 
of the proceedings.—-K ALYANBHAI Dip- 
CHAND v, GHANASHAMLAL JADUNATHII 


n. Assignee of judgment debt.]— 
In certain cases the party alle 
himself to be entitled to execution 
may apply to the ct. or judge for leave 
to issue execution accordingly. The 
rule does not enable an assignee of a 
judgment to issue execution in his 
own name.—Jost v. MCNEILL (1887), 
20 N. Ss. R. (8 R. & G.) 159.— CAN. 


for execution, it is an error of pro- 
cedure.—DwaR BUKSH SIRKAR vv. 
FaTiK JALI (1898), I. L. R. 26 Cale. 
250; 30. W. N. 222.—IND. 


PART II. SECT. 8, SUB-SECT. 1.—H. 


p. Foret judgment.) — A ca. sa. 
cannot be Gated merely upon the filing 
of a memorial of a foreign judgment, 
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Sect. 8.—lLeave to issue execution: Sub-sect. 1, H.; 
sub-sects. 2 & 3. Sect. 9: Sub-sect. 1.] 


(4) Where sequestrators are in possession under 
the process of the ct. but especially where they are 
in possession for the purpose of raising a duty 
their possession is not to be disturbed, even by an 
adverse title, without leave (orp ELDON, C.).— 
ANGEL v. SMITH (1804), 9 Ves. 335; 32 KE. R. 632. 


Annotations :—As to (1) Refd. Musadec Mahomed Cazum 
Sherazee v. Meerza Ally Mahomed (1854), 6 Moo, Ind. 


App. 27. As to (2) Refd. Johnes v. Claughton (1822), 
Jac. 57 Lane v.*Capsey, [1891] 3 Ch. 411; Whadcoat 
2». Shropshire Ry. (1893), 37 Sol. Jo. 650. As to (3) Refd. 


Brooks v. Greathed (1820), 1 Jac. & W. 176. Generally, 
Refd. Johnson v. Chippindall (1828), 2 Sim. 55; Mmpring- 
ham vw. Short (1844), 3 Hare, 461. 


86. Property in hands of receiver.] —A party 
to whom a sum of money was payable by a 
receiver under an order in a cause demanded 
payment from the receiver, notwithstanding that 
proceedings had been commenced by other 
persons, & were still pending, to discharge the 
order & impound the money in the receiver’s 
hands; & payment being refused, his solr. sued 
out & exccuted a writ of fi. fa. against the receiver. 
In these circumstances, the ct., although it 
expressed an opinion that the fi. fa. had been 
improperly issued, yet refused to direct an inquiry 
as to the damages sustained by the receiver, but 
gave him leave to bring an action at law against 
the party & his solr., they insisting on their right 
to have the question tried at law.— WHITEHEAD v. 
LYNES (1865), 34 Beav. 161; 34 L. J. Ch. 201; 
11 L. T. 615; 11 Jur. N.S. 743; 183 W. R. 306; 
55 I. R. 596. 

87. .]|—After judgment had been pro- 
nounced in a Chancery action for dissolution of a 
partnership, & a receiver had been appointed, 
a creditor obtained judgment in the Q. B. Div. 
against the firm for the amount of his debt & 
costs. On an application in the Chancery action 
by the judgment creditor an order was made 
giving him a charge for his debt & costs on all 
the partnership moneys come or coming to the 
receiver; he, the creditor, undertaking to deal 
with the charge according to the order of the ct. ; 
the intention of the ct. being to preserve to him 
all the rights he would have had if he had issued 
execution & the sheriff had seized & sold the 
assets on the day the application was made.— 
KEWNEY v. ATTRILL (1886), 34 Ch. D. 845; 56 
L. J. Ch. 448; 55 L. T. 805: 35 W. R. 191. 
Annotations :—Apld. Brand v. Sandground (1901), 85 I. T. 

217. Consd. Ridd v. Thorne, [1902] 2 Ch. 344.  Refd. 


Willis v. Cooper, Slattery v. Cooper, Willis v. Cooper 
(1900), 44 Sol. Jo. 698. 


See, generally, RECEIVERS. 

88. Judgment imposing necessity for leave.] 
Deft. in a suit in Chancery gave judgment in an 
action at law ‘‘to be dealt with as the ct. shall 
direct’ :—Held: although liberty to enforce the 
judgment would not generally be given until the 
merits of the case were disposed of, the ct. was not 
precluded from allowing execution to issue at an 
earlier stage of the cause.—Hopags v. FINCHAM 
(1875), 1 Ch. D.9; 33 L. T. 711; 24 W. RB. 36,0. A. 

at of sequestration.|—See Part III., Sect. 6, 

ost, 

Writ of attachment.]|—See ConremprT oF Court, 
Vol. XVI., pp. 61 et seq. 





but an order must be first made for 
leave to issue execution. —MoRROW v, 


haber 
(1873), 3 Q. S. GC. R. 190.— ; ¥ 


leave of ct.—D 


q. Rule served for landlord to 
defend.}—Where a rule has been taken 
out & served for the landlord to 
defend, the lessor of pltf., though he 
may sign judgment against the casual 


ejector, has no right to take out a 

facias possessioncm, 

AUS OK d. MATHEWS v. Ron 
: (1850), 1 C. L. Ch. 160.—CAN. 


PART II. SECT. 8, SUB-SECT. 3. 


931. Discretion of court.}~An order 
made under the Cts, 


EXECUTION. 


Writ of assistance.|—See Part III., Sect. 
sub-sect. 2, post. 

Writ of delivery.|—See Part III., Sect. 4, sul 
sect. 1, post. 

Between firm & members of firm.]—Scee R. S.C 
Ord. 48A., rr. 8, 10. 

In applications under Workmen’s Compensatio 
Rules, 1907, r. 67.)—-See Masten & SERVANT. 


Sun-sEcT. 2.—How OBTAINED. 

See R. S. C., Ord. 42, rr. 11, 12. 

89. Affidavit in support—By whom made— 
Party or his solicitor at time of Judgment.|—Thv 
affidavit of the existence of the debt on which t 
ground a motion for a sci. fa. to revive the judg 
ment, ought either to be made by pltf. himsel 
or by some person who was his attorney at the 
time of the judgment.—NorRFoLK (DUKE) v 
LEICESTER (1836), 1 M. & W. 204; Tyr. & Gr. 
249; 51L.J. Ex. 90; 150 HK. R. 407. 

90. Party infant residing abroad 
at time of judgment.|—Motion for a sci. fa. to 
revive a judgment, may be granted on an affi- 
davit by the attorney of the party seeking ta 
enforce the judgment, although he was not the 
attorney of the party at the time of the judgment 
obtained ; if it appear that the parties on whose 
behalf it is moved were infants at the time of 
obtaining the judgment residing abroad, & that 
the judgment is more than fifteen years old as in 
that case the rule is only a rule nisi in the first 
instance.—SmirH v. MEK (1844), 1 Dow. & L. 
907; 7 Scott, N. R. 799 ; 13 L. J.C. P. 121. 

91. Change of parties by death—Proof 
of grant of probate to executors.|—An affidavit 
in support of a rule absolute for judgment on 
a sci. fa. at the suit of exors., must show that 
probate has been granted to them.—-VOUEI, v. 
THOMPSON (1847), 1 Exch. 60; 5 Dow. & L. 114; 
16 L. J. Ex. 309; 154 HE. R. 25. 














SuB-SECT. 3.—UNDER CouRTS (EMERGENCY 
Powesrs) Acts. 

92. Application made to Court of Appeal.|— 
Evans v. MAIN COLLIERY Co., Lrp. (1914), 31 
T. L. R. 127, C. A. 

93. Discretion of court.}|——Lyric THEATRE 
LONDON, LTp. v. L. T. Lirp. & Cyrkin THEATRICAL 
SYNDICATE, Lrp. (1914), 84 L. J. K. B. 712; 3l 


T. L. R. 88, C. A. 

94. ——-.]— Dr BINGHAM v. Lonpon LIFE 
Agssocn., Lrp. [1915] W. N. 165, C. A, 

95. ——.|—-STIRLING v. Norton (1915), 31 


T. L. BR. 293, C. A. 

96. Winding-up petition.|—Re A CoMPaNy, 
[1915] 1 Ch. 520; 84 L. J. Ch. 382; 31 T. L. R. 
241; 59 Sol. Jo. 302; [1915] H. B. R. 653; sub 
nom. Re Two ComMPANIES (0022 & 0023 of 1915), 
112 L. T. 1100, ©. A. 

Annotation :—Apld. Re Globe Trust (1915), 84 L. J. Ch. 903. 

97. |—Re GLOBE Trust, LTp. (1915), 
84 L. J. Ch. 903; 1183 L. T. 80; 31 T. L. R. 2803 
59 Sol. Jo. 529; [1915] H. B. R. 228. 





Powers) Act, 1914, 8s. 1 (2), giving 
pitf. liberty to proceed to exccution 
on @ judgment, will not be disturbed 
upon appeal unless it is shown that 
the ‘‘ absolute discretion ’’ which is 
vested in the judge itn chambers was 
not exercised upon legal grounds,—— 
PHILCO PUBLISHING Co. v. NOLAN 
(1915), 49 I. L. T. 65.— IR. 


without 


(Kmergency 


Part IJ.—Matrers Common to att Moprs oF EXECUTION. 


98. Costs..—TorrEs v. Torres (1917), 33 
T. L. R. 547. 
99. ———.|—ETEEN v. PoLLARD (1917), 87 


L. J. K. B. 356; 62 Sol. Jo. 231. 
100. ——.|—Dops v. Dopp (HENRy), Lrp., 

[1918] 1 Ch. 448; 87 L. J. Ch. 321; 118 L. T. 

244; 34 T. L. R. 336; 62 Sol. Jo. 422, C. A. 


Annotation :—Apld. Re Wachter, Ex p. Grant Hughes 
(1918), 62 Sol. Jo. 603. 


101. Member of reserve forces.|—te A DEBTOR, 
[1919J)1 K. B. 169; 881. J. K. B. 267; 120 L. T. 
169; 385 T. L. R. 58; 63 Sol. Jo. 83; [1919] 
B. & C.R. 76, 0. A. 

Annotation :—Apld. Re Debtor (No. 206 of 1920) (1920), 90 

L. J. K. B. 13, 


102. After demobilisation.|—Re DEBTOR 
(No. 206 of 1920) (1920), 90 L. J. K. B. 513; 124 
L. T. 369; 37 T. L. BR. 1543; 65 Sol. Jo. 219; 
[1920] Bb. & O. R. 200, C. A. 

103. Bankruptcy petition.])—Re A DERTOR, 
[1919] 1 kK. B. 169; 88 L. J. K. B. 267; 120 
L. 7.169; 35 T. L. R. 58; 63 Sol. Jo. 83; [1919] 
3. & C. RR. 76, C. A. 

Annotation :-—-Apld. Itc Debtor (No. 206 of 1920) (1920), 90 

L. J. K. B. 543. 





Secr. 9.—FORM OF WRITS OF EXECUTION. 
Sub-sEcT. 1.—IN GENERAL. 

See, now, R. S. C., Ord. 42, rr. 13, 14, 16; & 
Appendix H. 

104. To whom directed—Sheriff of county.|-— 
GRANT v. BAGGE, No. 242, post. 

105. ——.|—Writs issued out of the ct. 
{fof King’s Bench], against persons within the 
borough of Southwark are to be directed to the 
sheriff of the county, who issues his mandate 
thereupon to the bailiff of the borough, & not to 
the bailiff in the first instance.—BOwRING v. 
PRITCHARD (1811), 14 East, 289; 104 BE. RR. 612. 

106. Sheriff an interested party—Coroner.]| 
—GRANT v. BAGGE, No. 242, post. 

107. -——— Other of two sherifis for county.] 
—Teslalum capias directed to the coroner where 
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suit :—Held: irregular, for it ought to have gone 
to the other.—Lxrtrsom v. BickLey (1816), & 
M. & 8.144; 105 E. R. 1004. 

108. ——— Sheriffs & coroners interested parties 
—Elisors.]|—Grant v. BaaaE, No. 242, post. 

109. ——— As members of plaintiff cor- 
poration—Elisors.]—Where the sheriffs & coroners 
are members of a corporate body who sue in such 
character, the ct. will direct the prothonotary to 
name & appoint elisors to whom the proccss may 
be directed, & the rule is absolute in the first 
instance.—NORWI1CH CORPN. v. GILL (1831), 8 
Bing. 27; 1 Moo. & 8.91; 1L.3.C. P. 46; 131 
E. R. 310. 

110. ——— Fact of interest need not be 
recited.|—A writ of ca. sa. directed to the coroner, 
on the ground of the sheriff being interested, need 
not recite that fact, nor need any suggestion to 
that effect be entered on the record previous to 
suing out such writ.—Banrston v. TruTcH (1835), 
4 Dowl. 6. 

111. In franchise or liberty—-Sheriff of 
county.|—GnranT v. Bacar, No. 242, post. 

112. ——~ In Berwick-upon-Tweed—-Mayor & 
bailiffs.1— The town & liberties of Berwick-upon- 
Tweed are not for any purpose within or part of 
the county of Northumberland. 

The sheriff of Northumberland has no juris- 
diction whatever within the borough. Ile is 
expressly excluded by the charter. ... The 
charter directs to whom the King’s writs are to 
be directed, viz. the mayor & bailiffs (BEst, C.J.).— 
BERWICK CORPN. v. SHANKS (1826), 3 Bing. 459 ; 
11 Moore, C. P. 872; 4L. J. 0.8. C. P. 152; 130 
K. R. 590. 

Annotation :—Mentd. Clayton v. Best (1863), 11 W. R. 888, 
In County Palatine.|——See C. L. P. Act, 
1852 (c. 76), s. 122; Statute Law Revision & 
Civil Procedure Act, 1888 (c. 49), s. 7. 

In Cinque Ports.]|—See Cinque Ports Act, 
1855 (c. 48), s. 2. 

Writ of sequestration.|—See RK. 8. C., 
Appendix H., No. 13. 

Writ de bonis ecclesiasticis.]—Sce lt. S. C., 























one of the two sheriffs of Bristol was party to the 


98 i. Costs.J—-In an action on a 
pre-war contract defts. succeeded, 
& were awarded judgment for 
their costs :—eld: Cts. (Kmergency 
Powers) Act, 1914, applicd to a 
judgment for costs only, & leave to 
proceed to execution was necessary. 


—GORDON & Co. » Kirk & Co., 
[1918] 2 I. R. 455.—IR. 
98 ii. .) — Cts. (Emergency 





Powers) Act, 1914, 8s. 1 (1), must be 
read & construed as extending to any 
judgment, or order for the payment 
of any sum, unless such is expressly 
excluded by the terms of the Act 
itself, or somo subsequent statute or 
Order in Council, & that a pltf.’s 
costs do not constitute a sum payable 
in pursuance of a contract &, there- 
fore, leave of the ct. was nocessary 
before issuing execution for such costs 
even in the case of post bcllum con- 
tracts.—HvuGuks (TRADING Aas DuRo- 
LINE O1L Co.) v McCDONNEL & Co. 
(1918), 62 I. L. T. 149.—IR. 

r. Defendant represented in court 
—Summons necessary.j—Pitf. upon 
obtaining an order for final judgment, 
applied under Cts. (Kmergency Powers) 
Act, 1914, Rule 4 (2), for leave to execute 
on the ground that as deft. was repre- 
sented in ct. no summons was necessary, 
but the ct. directed that a summons 
should be served.—WoOOLF %. COWAN 
(1914), 48 1. L. T. Jo. 332.—IR, 

8. Service of order appointing 
equitable receiver—Order obtained before 
passing of Act.}—Pltf., before the 
passing of Cts. (Emergency Powers) 


Act, 1914, had obtained an order 
appointing him equitable receiver 
over certain monies alleged to be 
payable to deft., & the order was served 
after the passing of the Act, without 
the leave of the ct. having becu first 
obtained. On the application of deft. 
the ct. set aside the order.— THOMPSON 
ae (1914), 48 I. L. T. Jo. 332.— 


_ t. Service of summons out of the 
jurisdiction. }—In a case in which defts. 
were a limited co. who had their 
registered office in England, & who 
carried on business in Ireland, pitfs. 
obtained a judgment in England which 
they extended to Ircland, & tho ct., 
upon an ex 7p. ep pecan by Pte 
gave leave to issue & serve upon defts. 
outof the jurisdiction a summons under 
Cts. (Kmergency Powers) Act, 1914, 
for leave to proceed to execution in 
lreland upon the extended judgment.— 
RUANE v. WEST OF IRELAND FISHERIES, 
Lp. (1915), 49 I. L. T. 136.—IR. 

a. Crown debts.) — A purchase 
annuity payable to the Irish Land 
Commission under Irish Land Act, 
1903, is a Crown debt & as such does 
not fall within the provisions of the 
Cts. (Emergency Powers) Act, 1914.— 
IrRisH LAND COMMISSION v. O'NEILL, 
{1915} 2 I. R. 66.—IR. 

b. Debtor summons.) — Procedure 
by debtor summons is not execution or 
enforcement of a judgment or order 
of any ct. within Cts. (Hmergency 
Powers) Act, 1914, 8. 1 (1) (a), & it is 
not necessary to obtain leave of the 


Appendix H., Nos. 5, 6, 7. 


ct. before issuing such @ summons.-— 
Re A Dxyspror’s Summons, [1917] 
2 I. R. 417.- -IR. 

c. Action on dishonoured  pro- 
missory note.}—When pliltf. obtains 
judgment in an action taken on foot 
of the dishonour of a promissory note 
after Aug. 4, 1914, he is entitled to 
execute the judgment, without applica- 
tion for liberty to do so under Cts. 
(mergency Powers) Act, 1914, 8. 
1 (la), notwithstand that the note 
sued upon is a renewal note given in 
respect of a debt incurred prior to 
Aug. 4, 1914.—PROVINCIAL BANK OF 
IRELAND v. O’DONNELL, [1917] 2 
I. R. 43.—-IR. 

d. Application unopposed — Costs.) 
—STANDARD PROPERTY INVESTMENT 
Co., Lrp. v. Scorr (1914), 62 Se. L. RR. 
112.—SCOT. 


PART II, SECT. 9, SUB-SECT. 1. 


e. Must be in accordance with 
precipe—In writing. }—A writ of execu- 
tion is not valid unless issued upon & 
in accordance with a precipe for that 
purpose, which precipe must be in 
writing.—FONCIER FRANCO BELGE v. 
IMPERIAL BANK OF Canana & SUPPLE, 
[1921] 2 W. W. Rh. 588.—CAN. 


f. Should conform to judgment— 
Slight variance from amount for which 
ju ent given.}—A fi. fa. was for 
£47 2s. 9d. & the judgment upon which 
it was founded for £46 lis. 9d. :— 
Held: this variance would not defeat 
the sale made under such execution, 
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Sect. 9.—Form of writs of execution: Sub-sects, 1 


113. Direction to “ sheriff’? where two sheriffs 
—Effect of.]—The copy of a capias directed to 
the ‘sheriff’? instead of the ‘‘sheriffs”’ of 
London is defective.—NIcoL v. Born (1833), 10 
Bing. 339; 2 Dowl. 761; 3 L. J. 0. P. 72; 131 
E. R. 935. 

114. .|—A writ of capias was directed 
to ‘‘ Sheriff of London ’”’ instead of ‘‘ Sheriffs ’’ :— 
Held: it was bad on that account, & also 
because the words ‘endorsed hereon” were 
omitted in the writ which purported to have been 
issued in an action on the case.---BARKER v. 
WEEDON (1834), 1 Cr. M. & R. 396 ; 2 Dowl. 707 ; 
4 Tyr. 860; 3.1L. J. Ex. 341; 149 FE. lt. 1134. 

115. Direction to ‘‘ sheriffs’? where one only 
—-Effect of.|—A writ of capias directed to the 
‘‘ sheriffs’ of Middlesex is irregular.—JACKSON 
v. JACKSON (1834), 1 Cr. M. & KR. 438; 3 Dowl. 
182; 5 Tyr. 186; 4 L. J. Ex. 32; 149 1. R. 1152. 

116. -|—Where, in a writ of capias 
& in the copy thereof served on deft. it was 
directed to the ‘‘ sheriffs ’’ instead of the “‘ sheriff ’’ 
of Middlesex :—Held: (1) this was an irregularity ; 
(2) though the ct. or a judge might amend the 
writ, they had no power over the copy, & deft. 
was entitled to his discharge, though the writ 
was amended, on the ground of the variance from 
it of the copy.— Moore v. MAGAN(1846), 16 M. & W. 
95; 4 Dow. & L. 267; 16L. J. Ex. 57; 8 L. T. 
O. 8S. 143; 153 E.R. 1114. 

117. Insertion of ‘‘sheriff’’ instead of 
‘* sheriffs ’’—-But not in  direction— Whether 
material.|—If a writ of capias be directed to the 
‘* sheriffs’? of London the subsequent insertion 
of the word “sheriff ’’ in the singular will not 
vitiate it. 

You may leave out the word “ sheriff,’? & then, 
as the writ is properly directed, it will be sufficient 
(per CuR.).—InRvVING v. HEATON (1836), 4 Dowl. 
638 ; 1 Hodg. 430. 

Annotation :—Mentd. Crosby v. Clarke (1836), 1 M. & W. 296. 

118. Name of county misspelt-— Whether 
material.|—The ct. will not amend a writ of 
capias in the direction. Semble: ‘‘ Middesex,’’ 
put by mistake for ‘‘ Middlesex”? in a writ of 
capias, does not vitiate the writ, so as to entitle 
deft. to set it aside, & to a discharge from custody. 
— COLSTON v. BERENDS (1835), 1 Cr. M. & R. 833; 
3 Dowl. 253; 5 Tyr. 511; 4 L. J. Ex. 54; 149 
MK. RR. 1817, 

Amendment of writ.]— See Sub-sect. 2, post. 

119. Necessity to follow judgment—As_ to 
amount recoverable—Insertion of smaller amount.] 
——(1) A writ of fi. fa. whereby the sheriff is directed 
to levy a sum different in amount from that 
mentioned in the judgment, although smaller, 
is irregular, unless the reason of the variation be 
shown on the face of the writ. 

_ (2) The ct. will not amend the writ where the 
rights of third persons have intervened : as where 
deft. has become bkpt. since execution of writ.— 
WEBBER v. HutcHins (1841), 8 M. & W. 319; 




















it not being questioned that the execu- 

a Aa guar ee fuct piles upon the judg- 
-—LINTON ¥, 1LSON 

1 Kerr, 223.—CAN, oar 





g.- ——.)-— Re LANGSTAFF 
Estate, [1923] 3 W. W. I. 
Sask. L. Wt. 265..-CAN. 1 O28 * 38 


h. —— -]--Where a separate 
fi. fa. against one issued on A ola 
order for payment of costs against 
several, the ct. set aside the writ as 
irregular, but without costs, & paid 


—_—— 








Boues, [1851] 2 


back the money levied, on the party 1. 
undertaking not to bring an action 
in respect of the seizure & sale by the 
sheriff.—MONEYPENNY v. Dr Massy 
(1851), 1 I. Ch. R. 597.—iR. 


k. -}—A ca. 8a. marked 
for £18 1s. 4d., the 
judgment, when there was less than 
£10 actually due at the time the writ 
issued, will be sct aside. 
Ic. L. BR. 140; 4 
Ir. Jur. 52.—IR, 


EXECUTION. 


1 Dow]. N. S. 95; 10 L. J. Ex. 854; 161 E. R. 


1060. 


Annotations :— As to (1) Retd. Phillips v. Birch (1842), 4 
G. 403; Sherwood v. Clark (1846), 15 M. & W. 


Man. & 

764. Generally, Mentd. Weedon wv. Garcia (1842), 2 
Dowl. N.S. 64. 

120. ——.J]—A warrant of attorney 





authorised judgment to be signed for £500, 
judgment had been signed, but it did not dis- 
tinctly appear for what amount:—Held: a 


ji. fa. directing the sheriff to cause to be made 


‘* £269 Os. 4d., parcel of a certain debt of £500 ”’ 
was irregular as not following the judgment, & 
was such an irregularity as entitled deft. to costs.— 
COBBOLD v. CHILVER (1842), 4 Man. & G. 62; 1 
Dowl. N.S. 726; 4 Scott, N. R. 678; 11 L.J.0.P 
173; 6 Jur. 346 ; 184 H.R. 26. 
Annotations :—Refd. Elwood v. Bullock (1844), 6 Q. B. 383. 
Mentd. Rayment v. Smith (1843), 12 L. J. Q. B. 279; 


& G. 405; Bird v. 


Bate v. Lawrence (1844), 7 Man. 
. Q. Jarvis v. South 


Manning (1844), 13 L. B. 123; 


(1844), 13 M. & W. 152; Alcock v. Sutcliffe (1847), 16 
L. J. Q. B. 129 
121. —— .|—In debt, pltf. having signed 





judgment by nil dicit, the minute of the judgment 
was entered in the master’s book, mentioning 
the whole amount demanded by the declaration ; 
a fi. fa. was then issued for the amount really 
due, & costs; a summons having been taken out 
to set aside the fi. fa. for irregularity, by reason 
of its not corresponding with the judgment, pltf., 
before the summons was attendable, perfccted 
the roll by entering up judgment for the amount 
mentioned in the fi. fa., & entering a remittitur 
for the residue of the sum demanded by the 
declaration; at the hearing of the summons, 
the record so perfected was produced before the 
judge, who nevertheless made an order to set 
aside the fi. fa. This order was rescinded by 
the ct.—PuHinuips v. Brew (1842), 4 Man. & G. 
403; 2 Dowl. N. S. 97; 5 Scott, N. BR. 178; 11 
L. J.C. P. 297; 184 BE. ht. 165. 
Annotation :—Refd. Doacon v. Allison (1848), 6 C. B, 434. 
122. Costs to both parties—Amount 
named for balance.|—lIssues being joined in law 
& in fact, pitf. after judgment against him on 
the former, the latter being untricd, obtained a 
rule to discontinue on payment of costs; on 
taxation, the master made his allocatur for pltf.’s 
& deft.’s costs respectively, not striking a balance ; 
pitf. to whom the larger sum was due, took out 
execution for the balance between his costs & 
deft.’s :—Held: execution was not irregular.— 
ee BULLOCK (1844), 6 Q. B. 383; 115 
4 s s ° 


Annotations :-—Mentd. Dawes v. Hawkins (1860), 7 Jur. N.S. 
262; Gerring v. Barfield (1864), 16 C. B. N. 8S. 597; 
Arnold v. Blaker (1871), L. R. 6 Q. B. 433; Simpson v. 
Wells (1872), L. R. 7 Q. B. 214; Neeld v. Hendon U. D. C. 
ee Na . T. 405; A.-G. v. Hornor (No. 2), [1913] 2 











123. Judgment not delivered—Discontinuance 
of action—Fi. fa. for costs.|—Form of the writ of 
fi. fa. to recover deft.’s costs where pltf. has given 
notice of discontinuance of the action under 
R.S. C., & has made default in payment of deft.’s 
costs of the action.— BOLTON v. BOLTON (1876), 3 





Should follow stututory fornt.] 
— An execution issued is sufficient, 
if it substantially follows the form of 
a statute, & any person resisting a 
constable executing it is liable to an 
indictment. It is sufficient if the 
execution is made returnable in a 
certain number of days from the date, 
so that it may be ascertained b 

calculation.—R. v. MCDONALD (1860), 
4 All. 440.— CAN, 


m. — Material 


amount of the 


MULDAM Uv. 


Part IJ,.—Marrers Common To att Moves or EXECUTION. 


Oh. D. 276; 3 Char. Pr. Cas. 114; 35 L. T. 358; 
24 W. R. 663. 

124, Indorsement of writ—Second writ after 
return to first.|—If on a fi. fa. all the money is not 
levied, the writ must be returned before a second 
execution can be taken out, for that must be 
grounded upon the first writ & recite that all the 
money was not levied upon the first; but if upon 
the first all the money had been levied the writ 
need not have been returned, for no further process 
was necessary.—OVIAT v. VYNER (1689), 1 Salk. 
318; 91 E.R. 281. 

125. -}—I am of opinion that the 
second writ was irregular, because the first had 
not been returned, the sum of £500 having been 
levied by virtue of the first writ. It is true there 
was an agreement between the parties, that pltf. 
should re-enter on default being made in payment of 
the instalments ; but there is nothing in that agree- 
ment which precludes deft. from objecting to the 
irregularity of the future process. The law on 
this subject is clear. If a writ of fi. fa. issues, 
under which any thing is levied, that writ must 
be returned, & any subsequent process must issue 
for the whole sum due, minus the amount that 
has been so recovered, & must recite the first 
writ. In Miller v. Parnell, No. 189, posi, the 
ct. held that plitf. who has issued & executed a 
fi. fa., cannot abandon it & sue out a ca. sa., 
before he has returned it. Here the sheriff entered 
upon the possession of the goods, & by the com- 
pulsion of the levy, deft. has been compelled to 
pay the sum of £500, part of the debt, the sheriff 

ecame thereby entitled to poundage, & so also 
it constituted a levy, that being so, the first writ 
ought to have been returned, & the second ought 
to have recited the first, stating the amount re- 
covered under it, & should have been indorsed to 
levy the whole debt, minus that amount (PARKE, 
B.).—CHAPMAN v. BowLBy (1841), 8 M. & W. 
249; 1 Dowl. N.S. 83; 10 L. J. Ex. 299; 151 
E. R. 1030. 
Annotations :—Consd. Re Ford, Ex p. Ford (1886), 18 

~. B.D. 369. Refd. Andrews v. Saundorson (1857), 1 
& N. 725; He Bates, Hr p. Lindsey (1887), 4 Morr. 








192; Lee v. Dangar, Grant, [1892] 1 Q. B. 231; Re 
A Debtor, Hz p. Smith, [1902] 2 K. B. 260; R.v. Birming- 
ham County Court Judge (1902), 71 L. J. K. B. 881 
Mentd. Sneary v. Abdy (1876), 1 Ex. D. 299; Roe vw. 
Hammond (1877), 2 C. P. D. 300; Mortimore v. Cragg 
(1878), 3C. P. D. 216. 

126. —— -|—A second fi. fa. cannot be 





issued until the first is returned, for, if anything 
has been recovered under the first writ, the second 
must recite it, & must be indorsed with a direction 
to levy the balance only (CAvkE, J.).—Re Forp, 
Ez p. Forp (1886), 18 Q. B. D. 369; 56L. J. Q. B. 
188; 56 L. T. 166; 3 Morr. 283, D. C. 
Annotations :—Retd. Re Bates, # 
Morr. 192; Re EbNites, oe Ps Philips ELTON reed Mor 
lee v. Dangar, Grant, [1892] 1 Q. B. 231; Re Follows, 
ae fae eee crouinee UG] TLE, oe A Debtor, Ez p. 
god] 1K. B. 94. ’ - J. K. B. 664; Re H. B., 
127. ——— Description of party liable—Residence 
& station in life.|—The omission to indorse upon a 
writ of ca. sa. a description of deft.’s residence & 
situation in life, is not in general a ground for 
setting aside the write as between parties, but 
in special circumstances, it may be a ground for 
setting aside the writ, where, if it were allowed to 


Semble: the writ of execution should 
follow the ju ent.—HaROLD v. 
STEWART (1864), 3 P. R. 335.—- CAN, 


n. Prothonotary—Whether signature 


necessary to writ of execution.}—In o. Clerk 
N. 8. writs of execution need not | —An execution sg. 
be ned by the prothonotary of the | clerk of ct.” is 


ct. t ig the seal of the ct. which gives | (1908), 9 W. L. 


validity to such writs, & not the signa- 
ture of the officer.—ARCHIBALD v. 
HUBLEY (1890), 18 S. C. R. 116.—CAN. 


of court—Signature for.) 
ned ‘‘ H. C. D. for 
od.-—CREW v. DALLAS 
598.—CAN. 
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remain, it might subject the sheriff to an action, at 

the suit of pltf., who had been guilty of the 

omission.—OLARKE v. PALMER (1829), 9 B. & O. 

153; 4 Man. & Ry. K.B.141; 7L. 3.0.8. K.B. 

165; 109 EH. R. 57. 

Annotation :-—Refd. Esdaile v. Davies (1838), 2 Jur. 154. 
128. Inclusion of expenses of levy— 

Whether proper.]—Brent v. HueHes (1847), 9 

L. T. O. S. 106. 

129. ——— Inclusion of ne ee fi. fa. was 
sued out directing the sheriff to levy £9 6s. 8d. 
as the sum which had been ordered to be paid by 
the rule of ct., together with interest at 4 per cent., 
pursuing the form No. 8 appended to Rules 
Hilary Term, 1838 :—Held: the fi. fa. & the levy 
thereunder were irregular, the form being applicable 
only to cases where the payment of a specific sum 
of money is ordered.— BADMAN v. PuGH (1843), 5 
Man. & G. 381; 6 Scott, N. R. 150; 12 L. J.C. P. 
126; 1384 E.R. 611. 

Annotation :—Mentd. Hills v. Haymen (1848), 2 Exch. 323. 
130. Date from which interest claimed 

—Date of judgment.|—Pyman & Co. v. Burt & 

rte (1884), 28 Sol. Jo. 428; Bitt. Rep. in 
h. 97. 

Annotations :—Refd. Re London Wharfing & Warehousing 
Co. (1885), 53 L. T. 112; Eardley ». Knight (1889), 60 
L. T. 780; Taylor v. Roe, [1894] 1 Ch. 413. 

Unless otherwise 
directed.|——An action dismissed, or on which judg- 
ment is given in favour of pltfs., although at an end 
so far as the ascertainment of the rights of parties 
to it is concerned, is still pending for the purpose 
of enforcing the judgment pronounced in it & 
working out the rights under the judgment. 

Where an action was dismissed with costs before 
R. S. C., 1883, came into force, but taxation of 
costs had not been completed till after that date :-— 
Held: the action was still a pending proceeding 
within the preface to R. 8S. C. 1883, & those rules 
accordingly applied with the result that interest 
upon the costs was to run, not from the date of the 
taxing master’s certificate, in accordance with the 
rules in force at the commencement of, & judgment 
in, the action, but from date of judgment. 

The form of order will only be varied when the 
judge in any particular case in giving judgment 
for costs directs the interest to run from any other 
date.— BOSWELL v. Coaks (1887), 57 L. J. Ch. 101 ; 
57 L. T. 742 ; 36 W. R. 65, OC. A. 


Annotations :—Refd. Taylor v. Roc, [1894] 1 Ch. 413. 
Mentd. Re Boswell, Merritt v. Boswell, [1906] 2 Ch. 359. 


.|—See, further, R.S. O., Ord. 42, rr. 13, 16. 
Teste.|—Sce R.S. C., Ord. 2, r. 8. 

















ew ee 


SuB-SECT. 2.—AMENDMENT. 


See, now, R. 8S. C., Ord. 28, r. 12, Ord. 70, r. 1 
& generally, PRACTICE. 

182. Name of county——- Where omitted.) — 
Process directed to a sheriff, omitting the name of 
the county, may be amended.—LEAa v. LAcON 
(1605), Cro. Jac. 78; 79 E. R. 67; sub nom. Lex 
v. LACON, Yelv. 869. 

Annotation :-—Retd. R. v. Tuchin (1704), 2 Ld. Raym. 1061. 

133. Where misspelt.]— Coxnstron  v. 
BERENDS, No. 118, ante. 





ae Writ tested in name of particular 
j pages nit he of regularity. |— 
A fi. fa. against lands was tested in the 
name of the then senior puisne judge 
of the ct.:—Held: it would be pre- 
sumed “ be loa bas the contrar 
appeared.—LINEY v. Rose (1866 

C. P..186.—-CAN,. peered 
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Sect. 9.—Form of writs of execution: Sub sect. 2.) 


134. Name of party..— BROWNE v. HAMMOND 


1738), Barnes, 10; 94 E. R. 781. 
Annotation :-—Retd. Hunt v. Kendrick (1772), 2 Wm. Bl. 
836. 


135. —— Death before judgment of one of two 
plaintiffs..—One of two pltfs. died before inter- 
locutory judgment, but the suit went on to 
execution in the name of both; after this, & 
after a motion to set aside the proceedings for this 
irregularity the ct. permitted pltf. to suggest 
the death of the other before interlocutory judg- 
ment on the roll, & to amend the ca. sa. without 
paying costs.—NEWNHAM v. Law (1794), 5 Term 
Rep. 577; 101 BE. R. 323. 
sei ta :—Refd. Arnell v. Wotheorby (1835), 4 L. J. Ex. 


136. ——— Name in writ differing from that in 
judgment.|—A writ of execution to satisfy 
‘“‘ James,” the debt awarded to ‘‘ John,’”’ was 
amended after execution executed, upon payment 
of costs.--MACKIE v. SMITH (1812), 4 Taunt. 322 ; 
128 EB. R. 354. 

137. |—In sci. fa. on a judgment 
more than a year old, if the writs of sci. fa., 
which have been returned nihil, the award of 
execution, the ca. sa., & the warrant, are issued 
in a different Christian name from the one stated 
in the judgment as that of pltf., the ct. will allow 
the proceedings to be amended by substituting 
the one stated in the judgment, although the ca. sa. 
has been exccuted & returned.—THORPE v. HlooK 
(1832), 1 Dowl. 501. 
ee cone Bicknell v. Weatherell (1841), 1 


138. ‘‘ Sheriffs ’’ instead of ‘‘ Sheriff ’’—Power 
to amend copy of writ—After service effected.|— 
MOORE v. MAGAN, No. 116, ante. 

139. Amount recoverable — Claim of costs 
against joint defendant—In respect of appeal to 
which he was not party.|—If pltf. recover a judg- 
ment against two defts., & one of them bring a 
writ of error pltf. cannot charge the other deft. 
in execution till the record be remitted, notwith- 
standing the writ of error might have been quashed 
immediately, because not brought by both defts. 
In such a case where the judgment was affirmed 
& costs given of the writ of error, & both defts. 
were taken under a writ of execution on the whole 
sum, including the costs of the writ of error as 
well as the original sum recovered, the ct. per- 
mitted pltf. to amend his writ of execution as to 
deft. who did not join in the writ of error, by 
altering it to the original sum recovered. 

The justice of the case requires that we should 
permit pltf. to amend; if deft. had in deed 
suffered by the excess in the execution, that might 











EXEcuTION. 


LAROCHE v. WASHROUGH & MAILAND (1788), 2 

Term Rep. 737; 100 E. R. 397. 

Annotations :—Folld. M‘Cormack v. Melton (1834), 1 
Ad. & El. 331. Refld. Sampayo v. De Payba (1813), 6 
Taunt. 82; Arnell vo. Wetherby (1835), 4 L. J. Ex. 128. 
140. ——— Indorsement for amount In excess of 

judgment—Mistake—No damage to defendant.]— 

Rule calling on pltf. to show cause why the execu- 

tion should not be set aside for irregularity, the 

execution being for £3,400 by mistake & the judg- 
ment only for £700. As pltt. had not levied more 

than £700 the execution was amended.—Movys v. 

LEAKE (1799), 8 Term Rep. 416, n.; 101 EB. R. 


1464, n. 
aren :—Consd. M‘Cormack v. Melton (1834), 1 Ad. & El. 


141. —— ——- ——— ——.]—Pltf. having re- 
covered £33, arrested deft. on a ca. sa. for £34. 
The ct. refused to discharge deft. out of custody & 
allowed the process to be amended by inserting 
the true sum, it not being shown that the variance 
was intentional or that deft. was damnified.— 
M‘CorRMACK v. MELTON (1834), 1 Ad. & El. 331 ; 
3 Nev. & M. K. B. 881; 110 EH. R. 1232. 

142. -|—The ct. refused to 
allow the amendment [of the amount] of a writ 
of ca. sa. to the prejudice of the bail ; but granted 
it on payment of all costs & giving the bail time 
to render deft.—BRADLEY v. BAILEY (1834), 3 
Dowl. 111; 1 Scott, 78. 

-.|—Where, in the body of 
a ca. sa. the sum recovered was stated to be £100, 
but the writ was properly indorsed for £88 only, 
the amount of the damages & costs, & deft. was 
only taken in execution for that sum :—Held: tho 
ca. sa. should be amended, on payment of costs, 
& a prior rule, which had been obtained to set it 
aside discharged without costs.—ARNELL v. 
WEATHERBY (1835), 1 Cr. M. & R. 831; 5 Tyr. 
485; 4L. J. Ex. 128. 
Annotation :—Consd. Bicknell v. Weatherell (1841), 1 

Q. LB. 914. 


144. ——— -|—A. writ of 
indorsed by mistake for a larger sum than the 
amount really due & after debtor had been taken 
in execution, the mistake was corrected by a 
judge’s order:—Held: the sheriff’s claim for 
poundage must be regulated accordingly, & he 
was only entitled to poundage upon the debt 
really due.—EVANS v. MANERO (1841), 7 M. & W. 
463; H. & W. 158; 10 L. J. Ex. 209; 5 Jur. 153 ; 
151 E. R. 848. 

145. Indorsement for less than amount 
due.j|—Where pltf. from mistake has taken out 
a fi. fa. for Jess than the sum for which he has 
obtained judgment the ct. will on conditions allow 
him to take out a fi. fa. for the residue.—HUnNT v. 
PASSMORE (1833), 2 Dowl. 414. 





























have varied the case, but here he has not sustained 146. ——.]—WEBBER v. Hutrcuins, No. 
any damage by it (Lorp Kenyon, C.J.).— 119, ante. 
PART II, SECT. 9, SUB-SECT. 2 DOBSON, WATSON & Co. (1890), 16 q. Description of party.J)—In an 
184i. Name of party.}—D. & W. | V- Ul. R. 700.—AUS Stra oe wie of Paine paeecre 
entered into partnership as merchants, 134ii. -/ One of defts., Edmund | Ppltf. as ‘‘ Trustee of the estate of H.,”’ 
& carried on business a8 D. W. & Co. | M., correctly atyled in the summons, | followed by the name of the trustee, 


DD. died & W. carried on the business 
in the firm’s name for some time, & 
then presented a petition for the 
sequestration of the estate of D. W. & 
Co. Upon this petition an order was 
inade sequestrating the estate of D. 

. & Co. The executrix of D. then 
applied to the Ct. of Insolvency to 
strike out the name of D. from the order 
of sequestration, & amend the order, 
s0 as to sequestrate the estate of W. 
only. The Ct. of Insolvency thereupon 
made the order that the order of 
sequestration be amended by sub- 
stituting for the words D. W. & Co. in 
the order the name of W. only.—Re 





134 iii. 


deft.’s name as “‘ 


His proper 


—Held: 


was by mistake named in the judgment A 
roll & execution as Edward M. :—Held : 
amendable.—McKENZIE v. MONAUGH- 
TON (1861), 3 P. R. 35.— CAN. 
.J—(1) The affidavit upon 
which a ca. issued disclosed 
cause of action ; #) the affidavit gave 
- Borkwin Johnson.’”’ 


46 Py 
name was ** Berkwin | +16 costs.—HENDERSON & 


Johnson,’’ but he had been sued & had A 
pleaded as “ J. B. Johnson.”’ In the Bea v. Evans (1879), 


writ. the name was “ J. B. 
the writ was defective, but 
might be amended upon payment of 
costs.—ANDERSON Vv. 
6 Man. L. R. 113.—CAN. 


- On judgment being entered for 
deft., a writ of fl. fa. was issued for the 
costs against A.:—Held; the_ writ 
of fi. fa. was irregular in that it should 
have been directed against pltf. not 
by his name, but merely as creditors’ 
trustee, but upon being so amended 
the sheriff could levy on the goods of 
who was personally liable for 
FARRAR’S 

e B. & RF. 


&® good 


Johnson ”’: 

r. Amount recoverable.}—-A ca. sda. 
omitting to state any sum for which 
judgment has been recovered is void, 


OHNSON (1889), 
& cannot be amended after execution. 


Part I].—Matrers CoMMoON To ALL MopEs oF EXECUTION. 





147, —— Omission to claim interest.]—- 
I have inquired what would be the practice in a 
case where a judgment creditor issued a writ in 
a county for execution of a judgment for costs, 
& omitted to insert anything about interest, & 
the writ being unsatisfied he were to desire to 
issue another in [a different] county; the first 
writ would have to be returned, & were the judg- 
ment creditor to wish to supply in the second 
wrt mention of interest, the officer would not 
permit any such addition or alteration in the new 
writ, nor the judgment creditor’s mistake to be 
rectified without obtaining leave of the ct. or 
judge ; it seems to me that it would be a matter of 
course for the ct. or judge to allow the writ to go 
with the desired alteration where the omission 
was shown to be a mere mistake made without any 
intention of splitting up execution or of acting 
vexatiously (CHITTY, J.).—Z%e LONDON WHARFING 
& WAREHOUSING Co. (1885), 54 L. J. Ch. 1137; 53 
L. T. 112; 33 W. R. 836. 

Annotation :-—Refd. Boswell v. Coaks (1887), 57 L. J. Ch. 101. 

148. Date of teste—Date previous to judgment.] 
—If aca. sa.is tested of a term previous to the judg- 
ment or when issued under 1 Will. 4, c. 7, s. 13, if 
not tested on the day it issues, it is irregular, but 
the ct. will permit the teste to be amended, on 
payment of costs, cven as against the bail.— 
IENGLEHART Vv. DUNBAR (1833), 2 Dowl. 202. 

149. Date of return.]— Fv. fa. being made 
returnable on a King’s Bench return day, instead 
of «a Common Pleas return day, was amended by 
the award of execution on the roll.— ATKINSON v. 
NEWTON (1800), 2 Bos. & P. 336; 126 K. 2. 1313. 
Annotation »—Refd. Simon v. Gurney (1814), 5 Taunt. 605, 

150. Date on which judgment recovered— 
Where not correctly stated in writ.|—The date of 
a judgment in the judgment roll did not corre- 
spond with the date as stated in a writ of ca. sa. 
issued in execution of the judgment, but was 
anterior to the writ of ca. sa.:—Held: this was 
mere matter of irregularity which the ct. would 
amend.—AHe COBBETY (1861), 10 W. R. 40. 

151. Action on which judgment based — 
Judgment entered up trespass & criminal con- 
versation——Writ issued for trespass.|—After a rule 
obtained to show cause why the tesiatum ca. sa. 
should not be set aside, because not warranted 
by the judgment, & because there was not an 
original ca. sa., the ct. will permit pltf. to amend 
the testutum ca. sa. agreeably to the judgment & 
direct the sealer of the writs to seal an original 
ca. sa. to warrant it.—SHAW v. MAXWELL. (1795), 
G Term Rep. 450; 101 E.R. 643. 

A :—Refd. Arncll v. Wetherby (1835), 4 L. J. Tex. 


152. & judgment entered up irregularly.] 
—If pltf. enter up judgment in debt on a mutuatus 
on a warrant of attorney ‘“ to enter up judgment 
in debt or bond ”’ the ct. will set it aside as irregular. 
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Leave to amend by entering up judgment at a date 
subsequent to bkpcy. of deft.—PaRIs v. WILKIN- 
son (1799), 8 Term Rep. 153; 101 E. R. 1319. 
Annotations :—Refd. Hunt v. Pasman (1815), 4 M. & 8. 

329; Brooks v. Hodson (1844), 7 Man. & G. 529, 

153. Judgment entered up for debt—Writ 
issued for damages in assumpsit.}—-On a warrant 
of attorney to confess judgment in debt, & Jjudg- 
ment entered up accordingly, a ca. sa., returnable 
on execution, was issued, by mistake, for damages 
in assumpsit. Deft. being in custody under the 
writ, took out a summons for setting aside the 
execution, which summons, on argument at 
chambers, within a year of the arrest, was dis- 
missed. A rule nisi was then obtained for the 
same purpose, &, on cause shown, discharged. 
The variance between the writ & judgment was 
not alleged on the summons or motion. A year 
& a half after the arrest, deft. being still in custody, 
moved, on the objection of variance, to set the 
execution aside :—Held : the ca. sa. was amendable 
by 8 Hen. 6, c. 12, s. 2, & ought in this case to 
be amended, on pltf.’s motion.._-BICKNELL v. 
WETIIERELL (1841), 1 Q. B. 914; 1 Gal. & Dav. 
460; 10 L. J. Q. L. 345; 6 Jur. 366; 113 E.R. 
1381. 

154. Effect of intervention of rights of third 
parties—Bankruptcy of defendant.]|—-PARIs vw. 
WILKINSON, No. 152, ante. 

155. -.|—The ct. refused to allow 
pltf. to amend a fi. fa. where deft. had become 
bkpt. before sale of the goods taken under it. 

We are very unwilling at all times to interfere 
with the rights of parties which have accrued by 
bkpcy. (LoRD ELLENBOROUGH, C.J.). 

Pltf.’s own mistake makes it necessary for him 
to come to the favour of the ct., which might have 
been extended to him, if the rights of third persons 
had not intervened (DAMPIER, J.).—HunrTr v. 
PasMAN (1815), 4 M. & S. 329; 105 E. R. 856. 


Annotations :—Refd. King v. Birch (1842), 3 Q. B. 425; 
Phillips v. Birch (1842), 4 Man. & G. 4038. 

















156. -|—WEBBER v. HUTCHINS, No. 
119, ante. 
157. j—An irregular fi. fa. cannot 








be amended to the prejudice of the intervening 
rights of assignees. Goods were taken on Mar. 1 
under fi. fa. upon an irregular judgment; on 
Mar. 15, a fiat was awarded against execution 
debtor, & assignees were chosen on Apr. 12; 
the judgment roll was carried in on Apr. 19 :— 
Held: a motion on Apr. 25 to set aside the 
procecdings was not made too late.—BRooks v. 
Ifopson (1844), 7 Man. & G. 529; 8 Scott, N. R. 
223; 13 L. J.C. P. 202; 31. T. 0. S. 162; 185 
K. R. 212. 

158. Death of defendant.|—The ct. refused 
to allow a fi. fa. to be amended, by the insertion 
of the testatum clause, where deft. had died after 
issuing of writ, but before time of application, 





—BILLINGS v. RAPELJIE (1841), 2 P. R. 
194, 200.—CAN. 

8. .]—On a motion to set 
aside an execution on the ground 
that the execution differed in amount 
from the judgment, a cross-application 
to amend the execution was granted on 
payment of costs.—-LYNOTT v. SEELY 

t. .}—A referee has the powcr 
to amend a writ of fi. fa. by chang- 
ing the rate of interest claimed in 
the indorsement thereon to the legal 
rate.—Casm vu. GopIn (1914), 29 
W.L. R. 763; 7 W. W. R. 396; 24 
Man. L. R. 788; 20 D. L. R. 19.—CAN. 

a. Wrong sheriff.)— Where deft. 
was arrested on a writ issued & tested 
on Jan. 1852, & directed to the sheriff 


J.—VOL. XXI. 








of the united counties of W. & H. :— 
Held; (1) since Jan. 1, 1852, there 
was no such officer: & the arrest was 
set aside with costs; (2) the writ 
might be amended, but the copy not.— 
LYMAN v. BRETHRON (circa 1852), 2 
C. L. Ch. 108.—CAN. 


b. Date of judgment.J—A fi. fa. 
may be amended so as to relate to the 
day of entering the judgment.— 
ANDRUSS v, PAGE (1826), Tay. 348.— 
CAN. 

c. Long lapse.} — An application 
to amend a ca sa. issued sixteen years 
ago, by inserting a testatum clause, 
will not be granted unless the writ is 
found on file, or some record of it is 
produced. Qu.: whether such an 
amendment would be made after such 


lapse of time, & after deft. had been 
arrested on a second execution, which 
was also irregular.—BROWN v, PARTE- 
LOW (1847), 3 Kerr, 324.—CAN, 


d. After sale of real estate.]|—To 
support a sale of lands under a ft. fa., 
the writ must correspond with the 
judgment, but the amendment thereof, 
oven after sale, will cure the defect.— 
Cane v. CROSSIN (1866), 17 C. P. 156,— 


e. J ssue of second writ without 
authority.}—Ameondment of an alias 
fil. fa. lands issued without authority, 
refused, it appearing that before argu- 
ment the original writ had been returned 
& filed, & that nothing had been made 
thereunder, nor any levy made.— 


FF 
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Sect. 9.—Form of writs of execution: Sub-sect. 2. 
Sects. 10 & 11.] 


on the ground that the interests of third parties 

might be affected by it.—PHILLIPS v. TANNER 

(1829), 6 Bing. 237 ; 3 Moo. & P. 562; 8L. J.0.8. 

C. P. 41; 130 BE. R. 1271. 

Annotation >— Rela. Brooks v. Hodson (1844), 7 Man. & G. 
529. 


159. Enlarging time for return.]—ATKINSON v. 
Newton, No. 149, ante. 

160. Power of court.|—-HimpYARD v. 
BAKER, No. 1343, post. 

161. Application to amend— Where several 
execution creditors—Necessity to join other credi- 
tors & sheriff—Amendment as to amount recover- 
able.|}—Where an application is made by one of 
several execution creditors to amend the indorse- 
ment on a writ by increasing the amount of the 
sum to be levied, the other creditors & the officer 
to whom it is directed should be made parties 
to the rule. 

Pitf. is not entitled to recover costs of the inter- 
pleader rule as costs of the execution ; the statute 
[43 Geo. 3, c. 46, s. 5], applies only to poundage, 
sheriff’s fees & the like (PARKE, B.).—HAMMOND 
v. NAIRN (1841), 9 M. & W. 221; 1 Dowl. N.S. 
861; 11L.J. Ex.14; 152 E.R. 94. 

162. At what time allowed—After writ exe- 
cuted.|— After writ of ca. sa. executed deft.’s name 
changed from Edward to Edmund.—Browne wv. 
HAMMOND (1738), Barnes, 10 ; 94 FE. R. 781. 
anncialion :-——Folld. Hunt v. Kendrick (1772), 2 Wm. BI. 


163. .|—Ca. sa. may be amended 
after it has been executed.—HUNT v. KENDRICK 
(1772), 2 Wm. BL. 836; 96 E. R. 493. 

164, ——— ——~.|—-MACKIE v. SmiTnH, No. 136, 
ante. 











Smrrn v. SMITH (1868), 4 P. R. 354.— 
CAN. 


{. Writ not indorsed.) — Where a 
ca. sa. in debt has been issued on a 
judgment in assumpsit, & not indorsed 
ag required by the rule of ct., it may be 
amended,.--KEEFER v. HAWLEY (1850), 
1 P. R. 1.—CAN. 








against a railway co. which was directed 
to a sheriff before he became a director 
in the co., was proper] 
returnable by him, & his becoming 
a director before the return of the 
writ did not invalidate it.—-SMITH v. 
SPENCER (1862), 12 C. P. 277.—CAN. 


EXECUTION. 








165. & returned.|—THorPEH v. Hoox, 
No. 137, ante. 
166. Defendant in custody for eighteen 








months under capias ad satisfaciendum.]—BIck- 
NELL v. WETHERELL, No. 158, ante. 
Costs—Discretion of court.|—See R. S. C., Ord. 
28, r. 12. 
See, further, PRACTICE. 


Srecr. 10.—BY WHOM WRITS OF EXECUTION 
MAY BE SUED OUT. 

See R. S. C., Ord. 42, rr. 8, 11, 12, &, generally, 
PRACTICE. 

167. May be sued out by solicitor—Other than 
solicitor on record.|—-Pitf. may sue out execution 
by a different attorney from the attorney in the 
cause, without obtaining an order of ct. for 
changing the attorney.—TIPPING v. JOHNSON 
(1801), 2 Bos. & P. 357; 126 E. R. 1325. 


Annotations :—Refd. Bevins v. Hulme (1846), 15 M. & W. 
88. Mentd. Butler v. Knight (1867), 15 L. T. 621. 


To whom writs delivered.|—See Sect. 13, sub- 
sect. 2, post. 


Sect. 11.—SIMULTANEOUS ISSUE OF SEVERAL 
WRITS. 

See R. S. C., Ord. 42, rr. 17, 18. 

168. Writs of the same kind—lIssued into 
different counties—Seizure under each writ.]— 
Oe nae v. Rowe (1811), 2 Tidd’s Practice 9th 
ed. 995. 

Annctgiion :—Folld. Lee v. Dangar, Grant, [1892] 1 Q. B. 


169. ——- ——— ——— Conditions governing ex- 
ecution of any one writ.|—-Another effect of seizure 


Procedure (Act, XIV, of 1882), 8. 232, 
whother to recognise such assignmont 
or not. When an assignee of a decree 
applied for oxecution, & the judgment- 
debtor contended that the decrcosought 
to be executed had been obtained b 
fraud & was, therofore, a nullity 
incapable of execution :—Held: it 


directed & 


g. Sale before writ amended.) — 
On a judgment in assumpsit a fi. fa. 
was issued in debt, & afterwards 
amended by rule of ct. Before the 
amendment the sheriff had sold the 
land & given the deed, under which 
pltf. claimed :—Held : the sale was not 
void as having been made under an 
erroncous writ.—DOE d. ELMSLEY v. 
MCKENZIE (1852), 9 U. C. R. 559.— 
CAN. 

h. Amendment in teste—Writ tested 
in name of retired judge.}—A writ of 
ca. sa. tested in the name of a retired 
chief justice, after his successor has been 
gazetted, but beforeacceptance of office 
by taking the necessary oaths of office : 
—Held: irregular, but amendable.— 
ya vo Koy (1863), 3 P. R. 226.— 





k. After delivery to sheriff.J— 
If a writ of fl. fa. is altered in the teste 
& return day after delivery of it to 
the sheriff, & has not been resealed, 
it will be set aside—FERGUSON 0». 
AMOS (1886), 26 N. B. R. 359.— CAN. 


PART II. SECT. 10. 


1. Sheriff— Transmission of wriit— 
By usual channels.}—A writ of execu- 
tion is considered duly issued within 
7 Vict., c. 32, 8. 7, when it is sent by 
the attorney for the bond fide purpose 
of its reaching the hands of the sheriff 
in the usual course for the transmission 
of such documents.—LUNT v. Esta- 
BROOKS (1846), 3 Kerr, 291.—CAN. 


m. Sheriff holding office in company 
—Direction of writ.}--A writ of fil. fa. 


n. -J—A_ sheriff, being 
president of a railway co., returned a 
ji. fa. against the co. nulla bona. Upon 
an action brought against a stock- 
holder founded upon that return :— 
Held: the writ & return were not of 
thenselves a nullity on account of the 
sheriff, being president, executing them, 
& no application having been made to 
set the writ or return aside, the objection 
failed.—Ray v. BuatR (1862), 12 
C. P. 257,—CAN. 


o. T'o constables—Direction to any 
constable of county.+—Since the Act 
22 Vict., c. 27, authorising constables 
to serve processes in any part of the 
county in which they are appointed, 
an execution issued out of a justice’s 
ct., under 1 Rev. Stat., c. 137, may be 
directed to any constable of the county. 
The deviation from the form prescribed 
by c. 137 does not affect the substance 
of the execution.—ATKINSON 
DESMOND (1863), 5 All. 564.—CAN. 

y; Necessity for direction to sheriff 
-—-Under statute. }—Collection Act, 8. 29, 
sub-sect. 4, made it cloar that the 
exccution issued for failure to comply 
with an order to pay by instalments 
must be directed to the sheriff.— 
Ar emacs (1909), 7 EK. L. R. 92.— 


q. Assignee of decree—Under oral 
assignment— Discretion of court to 
recognise assignment.}—An assignee of 
a decree under an oral assignment has 
no locus standi at all to supply for 
execution of a decree, but as regards 
one who claims to be an assignee in 
writing or by operation of law, the ct. 
has a discretion under Code of Civil 


was not open to the judgment-debtors 
to raise the defence of fraud in the 
course of the execution-proceedings.— 
PARVATA ¥. DIGAMBAR (1890), I. L. R. 
15 Bom. 307.—IND. 


Yr. Right to execution.}—Tho 
person appearing on the face of the 
decree as the decree-holdcr is entitled 
to execution, unless it be shown by some 
other person, under Civil Procedure 
Code, 8. 232, that he has taken the 
decree-holder’s place.—-JASODA DEYER 
v. KIRTIBASH Das (1891), I. L. R. 18 
Cale. 639.—IND. 

s. Suit against several defendants 
—Appeal by one adefendant—W hether 
other defendants entitled to execution. }— 
A suit brought against several defts. 
was dismissed with costs. Pltfs. 
appealed, & the case was remanded to 
the ct. of first instance under Code of 
Civil Procedure, 8. 562. One of defts. 
appealed against the order of remand 
to the High Ct., which set aside the 
order of remand & restored the decree 
of the first ct. :—Held: the decree of 
the first ct. being restored in its entirety, 
defts., who had not appealed, were 
entitled to take out execution of that 
decree for the costs awarded to them by 
it, notwithstanding that they were not 

arties to the decree of the h Ct.— 

UL CHAND v. RAM RaTan (1898), 
J. L. h. 20 All, 493,—-IND. 


PART II. SECT. 11. 


t. Several wrils—Appropriation of 
money—Friority.}--It is a matter of 
indifference under what writ a sheriff 
seizes & sells the property of a debtor 





Part II.-—Matrers ComMMon To ALL MopEs oF EXECUTION. 


is this ; there may be a number of writs issued into 

different counties, & when goods are seized under 

one of them, until it is known how much is seized, 
no other can be executed (MELLISH, L.J.).—Re 

DAVIES, Ex p. WILLIAMS (1872), 7 Ch. App. 314; 

41 L. J. Bey. 88; 26 L. T. 303; 36 J. P. 484; 

20 W. R. 430, L. JJ. 

Annotations :-—. pid. Lee v. Dangar, Grant, [1892] 1 Q. B. 
231. Mentd. Emanuel v. Bridger (1874), L. R. 9 Q. B. 
286; Re Jonos, Ex p. Jones (1875), 33 L. T. 61; Lowe 
v. Blakemore (1875), L. R. 10 Q. B. 485; Re Balbirnie, 
Ex yp. Jameson (1876), 3 Ch. D. 488; Re Watt, Ex p. 
Joselyne (1878), 8 Ch. D. 327; Re Hoare, Hz p. Nelson 
(1880), 14 Ch. D. 41; Re Clarke, [1898] 1 Ch. 336; Davies 
v. Thomas, [1900] 2 Ch. 462; The James W. Elwell 
[1921] P. 351. 

170. ——— ——— Duty to inform respective 
sheriffs of other writs.|—(1) Sheriff’s Act, 1887 
(c. 55), s. 29, imposes a penalty of £200 upon any 
sheriff’s officer who (inter alia) ‘‘ takes or demands 
any money or reward under any pretext whatever, 
other than the fees or sums allowed by or in 
pursuance of this or any other Act,” or “ is guilty 
of any offence against or breach of the provisions 
of this Act ’ :—Held: the penalty is inflicted for 
the doing of an act in the nature of a criminal 
offence ; to constitute such an offence there must 
be a mens rea; & consequently a sheriff’s officer 
is not liable to the penalty if he makes an over- 
charge by mistake. 

(2) In order to constitute an offence under the Act, 
it is necessary that the improper demand or taking 
of money should be made a condition precedent 
to the officer’s doing his duty. 

An execution debtor brought an action against 
the execution creditors, their solrs. & the sherift’s 
officers for the county of London, for alleged 
illegal conduct in levying execution; the solrs. 
had issued two writs of fi. fa. for the amount of 
the judgment debt & costs, one directed to the 
sheriff for the City of London, the other to the 
sheriff for the county of London, & had given each 
set of sheriff’s officers notice of the other writ, & 
requested them to be careful to prevent a double 
execution. Possession was taken under both 
writs. The execution in the city of London 
having been paid off, the sheriff’s officers for the 
county of London demanded from pltf. payment 
of a sum which consisted in part of fees payable 
by the execution creditors, & did not withdraw 
till payment of this amount had been made under 
protest. They also claimed, but did not insist on, 
payment of poundage. ‘T'here was no evidence 
of malice on the part of either execution creditors 
or their solrs. or of want of reasonable cause for the 
course adopted :—Held: (3) neither the issue of, 
nor the seizure under, the two writs of fi. fa. was 
illegal ; (4) the sheriff’s officers for the county of 
London were not entitled to poundage; (5) they 
were liable to pltf. in nominal damages for not 
having sooner withdrawn; (6) they were not 
liable to the penalty of £200 under sect. 29 of the 
above Act. 

(7) It was argued that the seizure of the pro- 
perty of a debtor, without sale or valuation, is a 
satisfaction of the debt, to the extent of the amount 
which the property ultimately produces. It 
seems to me that that proposition is almost on 
the face of it untenable. How property can be a 
satisfaction of a debt at a time when the value 
of the property is not ascertained, but is to be 
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ascertained at a subsequent time is extremely 

difficult for me to understand (Fry, L.J.).—LEn 

v, DANGAR, GRANT & Co., [1892] 2 Q. B. 337; 61 

L. J. Q. B. 780; 66 L. T. 548; 56 J. P. 678; 40 

W. R. 469; 8 T. L. R. 404, C. A. 

Annotations :—As to (1) Consd. Shoppee v. Nathan, [1892] 
1 Q. B. 245. Apld. Moore v. Brompton County Court, 
High Bailiff (1893), 62 L. J. 98. As to &) Reta. 

. 8 


Q. B. 4 
Re Debtor, Lx p. Smith, [1902] 2 K. B. 260 (4) 


Refd. Madeley ». Greenwood (1897), 42 Sol. Jo. 34; 
Thomas, Ex p. Middlesex Sheriff, [1899] 1 Q. B. 460. 
4s to (6) Folld. Bagge v. Whitehead, (1892] 2 Q. B. 355. 
As to (7) Refd. Re Debtor, Hz p. Smith, [1902] 2 K. B. 260. 


171. Issue contrasted with enforcement.|] 
—LEwIs v. Morris, No. 450, post. 

172. Writs of different kinds—Enforced con- 
currently—lIn respect of lands & goods—In diverse 
counties.|—ANOoN. (1558), Ben. 59; 123 E. R. 46. 

173. I—lIf afi. fa. & a ca. sa. be taken 
out, the fi. fa. cannot be executed after the part. 
is taken on the ca. sa.—STAMPER v. LloDSON (1724), 
8 Mod. Rep. 302; 88 I. R. 215. 

174. —— Invalidity of process as distinct 
from issue.]—Pltf. cannot have concurrent writs 
of fi. fa. & ca. sa., & act under both; & therefore, 
where deft. was taken under a ca. sa. before the 
return of a fi. fa. under which pltf. had seized, 
though the whole amount of the levy wasswallowed 
up by the landlord’s claim for rent, except 17s. 6d. 
which went towards the expenses of the execution, 
the ct. discharged deft. out of custody. 

The record would be irregular if this rule [to 
discharge deft. out of custody] were not made 
absolute, for there would appear an award of both 
a fi. fa. & aca. sa. at the same time. No doubt, 
both may issue together, because the practice 
is not to enter them upon the record if nothing is 
done, but, if you execute one, you must make an 
entry of the return of that, before you can award 
the other. It is clear on principle that you 
cannot have two writs & act under both at the 
same time (BAYLEY, B.)._—-HOD@GKINSON v. WHAL- 
LEY (1831), 2 Cr. & J. 86; 1 Dowl. 298; 2 Tyr. 
174; 1L. J. Ex. 68. 

Annotations :—Apld. Lewis v. Morris (1834), 2 Cr. & M. 712. 

Consd. Andrews v. Saunderson (1857), 1 H. & N. 725; 


Lee v. Dangar, Grant, [1892] 1 Q. B. 231; Re A Debtor, 
Ez p. Smith, [1902] 2 K. B. 260. 


175. Fi. fa. & ca. sa.|—A writ of ca. sa. 
may be taken against the person of deft. at the 
same time that a fi. fa. is issued against his goods. 
——PRIMROSE v. GIBSON (1822), 2 Dow. & Ry. K. B. 
re ; sub nom. GIBSON’S CASE, 1L. J. 0. S. K. B. 
Annotation :—Consd. Smith v. Johnson (1835), 2 Cr. M. 

& R. 350. 


See, further, Part III., Sects. 1-6, post. 

Compare No. 178, post. 

176. Against joint debtors—Validity of separate 
issue against each—Of same or different kinds of 
writ.|—If a man havea judgment against two men 
upon a joint bond he cannot have several execu- 
tions, viz. a ca. sa. against the one & an elegit 
against the other, for he ought to have but one 
satisfaction, although he sue them by several 
actions.—ANON. (1610), Godb. 181; 78 E. R. 110. 

See, also, Sect. 6, sub-sect. 2, ante. 

177. In respect of each of several parts of 
judgment debt—Debt cannot be divided & parts 
assigned for that purpose.|—FonrstTerR v. BAKER, 
No. 81, ante. 

See, further, Sect. 8, sub-sect. 1, CO. (c), ante. 























such seizure having relation to all the 
writs at the time in his hands. He 
nust approves the money according 
to the priority of the writs.—ROWE v. 
JARVIS (1863), 13 C, P. 495.—CAN. 

a. Actions—-Not allowed con- 
currently. |}—A plitf. cannot act upon two 





concurrent writs of ca. sa. & fi. fa. at the 
same time. When, therefore, a fi. fa. & 
ca. sa. having issued together, & a small 
sum only levied under the former, & 
before the return to the fl. fa. was made, 
deft. was taken in execution under the 
ca. sa., the ct. discharged her out of 


custody.—FENNELL v. DEMPSEY (1848), 
1 Ir. Jur. 64.—IR. 

b. .]— Pitf, may 
issue 48 many concurrent writs of exe- 
cution as he pleases on foot of thesame 
judgment, but he cannot actupon them 
concurrently ; & where a ca. sa. was 
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Sect. 11.—Simultaneous issue of several writs. 
Sect. 12: Sub-sects, 1 & 2, A.) 


178. Arising out of different causes— 
Invalidity of different kinds of writ.J)—I am not 
aware of my authority for splitting up a judgment 
debt which on the face of it is for one sum, & saying 
that part of it can be traced for a particular cause, 
& another part of it for another cause, & that as 
to the first part execution on the judgment may 
be given in one way, & as to the second part 
execution shall be restricted to another way 
(SCRUTTON, L..J.).— ROTHSCHILD v. FISHER, [1920] 
2K. B. 248; $9 LL. J. K. B. 621; 123 L. T. 188, 
C. A. 

In respect of judgment debt & costs respectively. 
—See R. 8. C., Ord. 42, r. 18. 

For writs issued successively, see Sect. 12, post. 





SEcT. 12.—ISSUE OF SEVERAL WRITS IN 
SUCCESSION. 


SUB-SECT. 1.—NECESSITY FOR RETURN TO 
EARLIER WRIT. 


179. General rule.|—There can be no second 
execution granted out before the first be returned. 
——ANON. (1639), March, 47; 82 E. R. 405. 

180. ——-.|—_Re Forp, Kx p. Forp, No. 126, 
ante. 

181. Levy made under earlier writ — Debt 
partly satisiied.|—Oviar v. VynEr, No. 124, ante. 

Compare No. 201, post. 

182, -—~— .|—COPPENDALE v. DEBONAIRE 
(1757), Barnes, 213; 94 EB. RR. $82. 

1 -|—Where a fi. fa. has been 
issued & goods taken under it have been sold for a 

art of the debt, a ca. sa. for the remainder cannot 

e issued until the sheriff has finally returned the 
ji. fa.—WILSon v. KINGSTON (1816), 2 Chit. 203 ; 
1 Chit. 184, n. 

184, ——- Effect of premature return.|— 
Where a fi. fa. has issued & a levy less than pltf.’s 
debt has been made, a ca. sa. cannot issue till 
after the return day of the fi. fa. although in fact 
the sheriff has made a return to it & the ca. sa. 
recites the writ & the sheriff’s return. 

If you execute the fi. fa. you cannot take another 
step till the following term, for that writ cannot be 
returned into ct. until the ct. in contemplation of 
law, is sitting. You have been too rapid, you 
should have waited till the return of the fi. fa. 
before you issued the ca. sa. (PARKE, 3B.).— 
LAWES v. CODRINGTON (18381), 1 Dowl. 30; sub 
neu LEWES v. CoDRINGTON, 9 L. J. O. S. K. B. 
Annotations :—Consd. Dicas v. Warne (1833), 3 Moo. & S. 

$14. Reid. Chapman v. Bowlby (1841), 8 M. & W. 249. 


185. .]—As soon as a writ of fi. fa. 























— 


]XECUTION. 


is returned, a writ of ca. sa. may be issued for the 
sum remaining unsatisfied. 

Semble: the ct. will not receive affidavits 
to negative the truth of the sheriff's return of the 
execution of the fi. fa.—_ GARDNER v, COVER (1835), 
1 Gale, 45. 

Annotation :—Mentd. Chadwick v. Hough (1835), t Gale, 142. 

186. Total amount levied satisfying land- 
lord’s claim only.]—IIODGKINSON v. WHALLEY, 
No. 174, ante. 

187. How fact of levy having been made 
tested.|—CIIAPMAN v. BOWLBY, No. 125, ante. 

188. J—A ca. sa. & fi. fa. cannot be in 
concurrent existence against same deft. at the 
suit of same pltf.— ALDRIDGE v. RAWDEN (1853), 
22 L. T. O. S. 107. 

189. Seizure under earlier writ—Subsequent 
abandonment.]—If a sheriff makes a seizure under 
a writ of fi. fa., pltf. cannot take deft. in execution 
under a writ of ca. sa., till the writ of fi. fa. is 
returned, though he abandons the seizure of the 
goods.— MILLER v. PARNELL (1815), 6 Taunt. 370 ; 
2 Marsh. 78; 128 KE. &. 1078. 

Annotations :—Consd. Dicas v. Warne (1833), 10 Bing. 341. 











istd. Knight v. Coleby (1839), 5 M. & W. 274. Consd. 
Chapman v. Bowlby (1841), 8 M. & W. 249. Apld. 
Andrews v. Saunderson (1857), 1 H. & N. 725. Distd. 


Lee v. Dangar, Grant, [1892] 1 Q. B. 231: Ie A Debtor, 

Kx p. Smith, (1902) 2 K. B. 260. Reid. Edmond v. Ross 

a 9 Price, 5; Smith v. Johnson (1835), 2 Cr. M. & RR. 

WOU, 

Compare No. 170, ante. 

190. Induced by fraud of debtor.|/— 
Where the sheriff had withdrawn from possession 
under a fi. fa. in consequence of deft. having 
informed him that he had sold the goods to cheat 
pitf. :—Held: he might take deft. under a ca. sa. 
for the same debt without previously returning 
the fi. fa.—KNIGHT v. COLEBY (1839), 5 M. & W. 
274; 151 E.R. 116. 


Annotations :—Refd. Chapman r. Bowlby 
249; Re A Dobtor, Ex yp. Smith, (1902) 


191. Induced by claim of third party— 
How return obtained.|— Where the execution of a 
fi. fa. is entrusted to a special bailiff appointed by 
the judgment creditor, who seizes goods which, 
upon a claim being made by a third party, he 
afterwards relinquishes; the proper course for 
the judgment creditor to take, if he wishes to issue 
a ca. sa., without pledging himself to show the 
validity of the claim made, is to request the sheriff 
to return the fi. fa., such request to be accompanied 
by a statement of the object for which such a 
return is required, & by an offer to indemnify. A 
judgment creditor having, however, ruled the 
sheriff to return the writ without any such state- 
ment or offer, the sheriff obtained a rule nisi to set 
aside the rule to return the writ, the ct. discharged 
the rule obtained by the sheriff, on the terms of the 
payment of the sheriff's costs, & of giving an 
undertaking to bring no action against him.— 
HARDING v. HOLDEN (1841), 2 Man. & G. 914; 








a 8 M. & W. 
K. 13. 260. 








lodged with the sheriff while a fi. fa., 
on foot of the same judgment, was still 
in his hands in full force, the writ of 
ca. Su. was set aside, & the party 
arrested under it discharged from 
custody.—CaRLIN v. CONROY (1871), 
1, R. 5 C, Ih. 555,—- IR, 


PART II. SECT. 12, SUB-SECT. 1. 


178 i. General rule.}—-No ca. sa. can 
be acted upon while a Ji. fa. on which 
proceedings have been taken remains 





179 fi. -}+—A justice of the peace 
is not liable to an action of theapaee 
for issuing a second execution for a 
balance due upon a judgment recovered 


under 4 Wm. IV., c. 45, before the 
first execution is returned the matter 
being within the justice’s jurisdiction. 
Such execution may be _ irregular, 
but is not void.—STrwaRT », HAZEN 
(1851), 2 All. 254.—CAN. 

179 iii. ———.}—A fi. fa. having been 
issued, pltf., after the return day 
but before the return, took out a second 
writ for the full amount, directed to 
another sheriff. The first writ was 
afterwards returned, £10 levied, & 
goods on hand for the residue; & a 
ven. ex. issued upon it :—Held.: pitt. 
should have procured a return of the 
first before issuing the second writ, 
& should have issued it only for the 
residue ; & that the fact of the indorse- 
meut on the second writ having been 


lessened, could not cure the irregularity. 
—McMuRRIcCH ». THOMPSON (1853), 
1 P. R. 258.—CAN. 


1798 iv. -}—A return of a fi. fa. 
goods in the county where the venue 
is Inid, is sufficient to warrant a ji. fa. 
lands to any other county without a 
writ against goods there also ; but both 
writs cannot run togethor in the same 
county. In this case a fi. fa. goods had 
issued both to W., where the venue 
was, &toH. That to W. was returned 
nulla bona, & plitf. then issued a fl. fa. 
lands toH. where the writ against goods 
was still current, & a seizure had been 
made under it:—Held: the fl. fa. 
lands was irregular, & must be set 
aside.—-OswALbD v. RYKERT (1863), 
22 U. C. R. 306.—CAN. 





Part I].—Matrrers ComMMoNn To ALL Mopgs oF EXECUTION. 


9 Dowl. 659; 3 Scott, N. R. 293; Woll. 207; 10 
L. J. C. P. 229; 133 BE. R. 1014. 

192, ——— Second writ against other joint 
debtor.]—(1) Upon a judgment against two defts. 
if the sheriff makes a seizure of the goods of one 
under a fi. fa., though he afterWards abandons 
the seizure, pltf. cannot take the other deft. under 
a ca. sa. till the writ of fi. fa. has been returned. 

(2) Where a fi. fa. is issued against the goods 
of deft. & anything has been done under it which 
might render jit necessary for the sheriff to defend 
himself in an action by resorting to the writ a 
ca. sa. cannot be issued until the fi. fa. is returned. 
—-ANDREWS v. SAUNDERSON (1857), 1 H. & N. 
725; 26 L. J. Ex. 208; 28 L. T. O. S. 293; 3 
Jur. N. 8.118; 5 W. R. 317; 156 Ki. R. 1393. 


Annotations :—As to (1) Distd. Lee v. Dangar, Grant, [1892] 
deca ee Consd. Re A Debtor, Hx p. Smith, [1902] 2 


193. .\—When the sheriff has seized 
goods of a judgment debtor under a fi. fa., the 
judgment creditor cannot have another fi. fa. 
upon the judgment until a return has been made 
to the first, even though he has abandoned the 
seizure. But, if under a fi. fa. the sheriff has seized 
only goods not belonging to the judgment debtor, 
the principle of Miller v. Parnell, No. 189, ante, 
does not apply, & in such a case there is nothing 
illegal or irregular in the issue of a second writ 
of fi. fa. before any return has been made to the 
first. In those circumstances there is nothing to 
prevent the judgment creditor from issuing a 
bkpcy. notice in respect of the judgment debt. 

Seizure by the sheriff deprives the debtor of the 
power of selling his goods. The moment the 
sheriff takes possession the debt is pro tanto 
absolutely discharged, not indeed finally, but so 
long as that state of things continues (VAUGHAN 
WiniiaMms, L.J.).—I?e A DEBTOR, Ha p. SMITH, 
[1902] 2 K. B. 260; 87 L. IT. 314; sub nom. Re 
A Depron, He p. JUDGMENT CREDITOR, 71 
i. J. K. B. 664; 50 W. R. 609; 18 T. L. I. 683 ; 
46 Sol. Jo. 614 ; 9 Mans. 243, C. A. 

194. Prior seizure of same goods by third party 
—As distress for rent.|—~Semble: a ca. sa. may be 
sucd out, & deft. arrested thereon, before the return 
of a writ of fi. fu. previously executed by entering 
on the possession of deft.’s goods as soon as the 
writ of fi. fa. is withdrawn, if, during the whole 
time of such possession by the sheriff, a person is 
also in possession of the same goods under a distress 
for rent.—EpDMOND v. Ross (1821), 9 Price, 5; 
147 BE. R. 2. 

Annotations :—Apld. Dicas vr. Warne (1833), 10 Bing. 341. 


Distd. Chapman v. Bowlby eal) 8M. & W. 249. Refd. 
Knight v. Coleby (1839), 5 M. & W. 274. 


195. Goods in custodia legis.|—A fi. fa. 
sued out by pltf. proving ineffectual by reason of 
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deft.’s goods being already in custodia legis & 
assigned under a bill of sale :—-Held; pltf. might 
issue a ca. sa. before the return of the fi. fa.— 
Dicas v. WARNE (1833), 10 Bing. 341; 2 Dowl. 


162; 3 Moo. & 8. 814; 3L. J. C. P. 60; 131 
E. R. 936. 
Annotations :—Apld. Knight. v. Coleby (1839), 5 M. & W. 


. : ; wiby (1841), 8 M. & W. 249 

St ee eee (is 7),1 a & N. 725. 

196. Earlier writ not executed.]|—If final pro- 
cess, which is now returnable upon execution, be 
duly issued within a year & a day of the time 
of signing final judgment, & remain in the hands 
of the sheriff unexecuted, fresh process may be 
issued at any time afterwards, without previously 
returning the first, or suing out a sc. fa. | 

Where final judgment was signed in June, 
1843, & a ca. sa. forthwith issued against two 
defts., one of whom was arrested, & discharged 
under Insolvent Act, whilst the writ remained. 
unexecuted against the other :—Held: a writ of 
fi. fa. was regularly issued in 1846 against such 
other deft. although no sci. fa. was previously 
issued, nor any return made to the writ of ca. sa.— 
FRANKLIN v. HODGKINSON (1846), 3 Dow. & L. 
5543; 15 L. J. Q. B. 132; 10 Jur. 249. 

197. .|—SmMiItTH v. JAcKSON, No. 809, post. 

Compare No. 23, ante. 

See, further, Part III., Sect. 3, post. 

198. Earlier writ sheriff’s justification — For 
acts done thereunder.!|—ANDREWS Vv. SAUNDERSON, 
No. 192, ante. 

199. Seizure of third party’s goods—Including 
no goods of debtor].— Re A DEBTOR, Ex p. SMITH, 
No. 193, ante. 

Form of subsequent writ—After return to first.] 
—See Sect. 9, sub-sect. 1, ante. 

Second levy under same writ.|—Sce Part III, 
Sect. 1, sub-sect. 4, A., post. 

See, also, R. S. C., Ord. 42, r. 11, & Part IIL, 
Sect. 1, sub-sect. 10, B.; Sect. 2, sub-sect. 4, C. 5 
Sect. 3, sub-sect. 4; Sect 6, sub-sect 5, post. 





Sus-sEcr. 2.—WHAT SUBSEQUENT WRITS 
MAY BE ISSUED. 
A. After Writ of fiert facias. 

See i. C.8., Ord. 42, r. 29. 

As to issue of capias ad satisfaciendum.|—Scc, 
now, Debtors Act, 1869 (c. 62). 

209. After return of devastavit.|—legit granted 
on devastavit returned.—MEADE v. CHEYNEY (1591), 
Oro. Eliz. 216; 2 Leon. 188; 78 E. R. 471. 

201. Process of no effect.J—(1) If I take out 
capias or fi. fa. & they take no effect, I may have 


PART II. SECT. SUB-SECT. 2.— 


c. As to issue of ca. sa.J—It is 
irregular to issue a ca. sa. upon a judg- 
ment more than a year old, even though 
a fi. fa. has been issued within the yoar, 
but not returned, without a sci. fa.— 
SEWELL v. THOMPSON (1840), 3 Ont. 
Dig. 6308.—CAN. 

d. -}/+—It is irregular to issue 
& ca, sa. upon a judgment more than a 
yest old, even though a fi. fa. has been 
ssued within the year, but not returned 
without a sci fu.u— WILSON v, JAMIESON 
(1843), 6 O. S. 481.—CAN. 

6. jJ— A deft. cannot be 
arrested on a ca. sa. where a fi. fa. 
has been taken out & acted upon, but 
not returned.—Ross v. CaMERON 
(1846), 1 C. L. Ch. 21.—CAN. 

f. After return of nulla bona.)]— 
A judgment against an exor. to recover 
de bonis testatoris, will warrant an 








execution against testator’s lands, on 
the return of nulla bona.——Dor d. 
JESSUP v. BARTLET (1833), 3 O. S. 
206.—CAN. 





F- -J—It is an irregularity 
only, & not a nullity, to issue an alias 
after a return of ‘‘ goods on hand” 
to the original ji. fa. & a ven. ex. upon 
it, on which the sheriff returns ‘‘ that 
the goods had been oxhausted by prior 
writs’; & the irregularity is waived 
by delay in the application against it.— 
COMMERCIAL BANK v. McCDONELL 
(1843), 1 U. C. R. 406.—-CAN. 


h. Receipt given for ph at debi — 
Wrongful information of sheriff—As to 
mode of staying execution. ]—Where, 
with a view of giving deft. time, pitf. 
had, upon the misinformation of the 
copay sheriff, given a receipt for the 
debt, as the only proper mode of stay- 
ing the execution, which receipt the 
sheriff had stated in the return of the 


writ. of fi. fa., the ct. ordered an alias 
to isgue.—HINNERLEY v. GOULD (1824), 
Tay. 143.—CAN. 


k. First writ in sheriff's hand for 
twelve monthe—Sale under second writ.] 
~—-Where a fi. fa. against lands had been 
in the sheriff’s hands for twelve months, 
& returned, nothing having been done 
upon it, the sheriff might sell under an 

ias issued thereon without waiting 
for a year from its receipt.—NICKALL 
v. CRAWFORD (1826), Tay. 277.—CAN. 


l. Right to scize goods — In 
different county from which goods pur- 
chased.}—-Goods of a judgment debtor 
were sold & delivered to pltf. in the 
county of Carleton, & were afterwards 
brought into the county of York :— 
Held : the sheriff of the county of York 
could not seize them under an execution 
subsequently issued against the debtor, 
though at the time of the delivery 
to pitf. there was an oxecution against 
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Sect. 12.—Issue of several writs in SUCCESSION : 
sect, 2, A., B. & C.] 


one of them after another, or an elegit after both, 
if they fail. But if I take out an elegit & enter 
it. of record, & it be returned nihil without effect, 
the question is whether [I] be utterly remediless, 
& in this divers books are peremptory that I am 
without remedy, because I have made (say they) 
my election, & that entered upon record, & there- 
fore I can never resort to any other, & to this 
effect are the books. But an alias elegit or an 
elegit in divers counties one after another pltf. 
may have, these books notwithstanding. I hold 
the law to be clean contrary, & that where the 
party takes an elegit, & can have no fruit of it he 
may resort to another execution, though the 
election be entered of record (HOBART, C.J.). 

(2) Now of executions that have their effect in 
part. If upon a fi. fa. the debt be satisfied in 
part, the next may be served either by capias or 
elegit (HOBART, C.J.).—FosTERr v. JACKSON (1615), 
Hob. 52; 80 E. R. 201 ; sub nom. FORSTERS CASE, 
Moore, K. B. 857. 


Annotations :-—As to (1) Refd. R. v. Baden (1694), Show. 
Parl. Cas. 72; Beacon v. Peck (1719), 11 Mod. Rep. 311; 
Lancaster v. Fielder (1727), 2 Ld. Raym. 1451; Bircham 
v. Tucker eae 8 Scott, 469; Thompson v. Parish 
(1859), 5 C. B. N.S. 685. Generally, Mentd. R. v. Patrick 
(1667), 2 Keb. 164; Philips v. Bury (1694), Skin, 447 ; 
R. vw. Griepe (1696), 1 Ld. Raym. 256; Beal v. Simpson 
(1697), 1 Ld. Raym. 408; Barber v. Palmor (1701), 
1 Ld. Raym. 693; Thorp v. Thorp (1701), 12 Mod. Rep. 
455; Vaspor v. Edwards (1701), 12 Mod. Rep. 658; 
Worsenholm v. Berks Manucaptors (1701), 12 Mod. Rep. 
599; Lodge v. Jennings (1727), Gilb. Ch. 255; Bank of 
England v. Morrice (1736), Lee temp. Hard. 219; R. 
v. Cotton (1751), Park. 112; Hawks v. Crofton (1758), 
2 Burr. 698; Camplin v. Bullman (1761), Park. 198; 
Mitchell v. Torup (1766), Park. 227; Giles v. Grover 
(1832), 9 Bing. 128; Lucas v. Nocholls (1833), 10 Bing. 
157; Canadian Prisoners’ Case, Watson's Case, Re 
Parker, R. v. Batcheldor (1839), 3 State Tr. N. 8. 963; 
Lehaine v. Philpott (1875), 33 L. T. 98. 


202. Process effectual for part of debt only.|— 

Foster v. JACKSON, No. 201, ante. 
203. J—Brrrny v. WHEELER (1662), 1 

Sid. 91; 82 LK. R. 989. 

Annotiali :—Refd. D . Abingd 1780), 2 . K. B. 
‘413. “Menta. Fowke re Borington, (19 12) } Gn. 308, sie 
204. -|—Effects sequestered falling short 

of a duty decreed, the order for the Serjeant at 








the debtor in the same suit in the hands p. 
of the sheriff of Carleton.—CONNELL v. 








-]—The issue of an 
execution against lands before the 


EXECUTION. 


Arms revived for the residue.——HOPKINS v, 
ApDcocK (1772), 2 Dick. 443; 21 BE. R. 342. 

205. Fallure by sheriff to deliver goods seized— 
Whether party entitled to further process.]——If the 
sheriff, upon a writ of execution served, does deliver 
the goods which are taken in execution to pltf.’s 
attorney, it is as well as if he had delivered the 
same to pltf. himself; but if the sheriff takes 
goods in execution, if he keep them & do not 
deliver them to the party at whose suit they are 
taken in execution, the party may have a new 
execution because the other was nof an execution 
with satisfaction —STROWBRIDG & ARCHER’S CASE 
(1613), Godb. 217; 78 H. R. 132. 

206. After return of nulla bona—Action for 
recovery of penalties—Conditions on which elegit 
may issue.|—A pltf. having recovered damages 
for a libel against the proprietor of a newspaper, 18 
not entitled to an extent against the principal 
& sureties in the recognizance, given by them to 
secure the payment of penalties, merely by 
getting a return of nulla bona to a fi. fa. issued 
against the principal, but he must convince the 
ct. by affidavit that every exertion has been made 
to obtain satisfaction from deft.—BENNETT v. 
THOMPSON (1833), 2 Dowl. 137. 

For judgment debt & costs respectively.|— 
See R.S. C., Ord. 42, rr. 17, 18. 

See, also, Nos. 182~187, 189-193, ante. 


B. After Writ of capias ad satisfaciendum. 


See RK. S. C., Ord. 42, r. 29. 

Sec, now, Debtors Act, 1869 (c. 62), s. 5; &, 
generally, BANKRUPTCY, Vol. V., pp. 1038 et seq., 
Nos. 8490 et seq. 

207. Whether further process may _ issue.|— 
A return to an elegit that the sheriff hath divided 
the land, but could not deliver it by reason of an 
extent, is no bar to a new execution. 

He may have execution by capias, for this is the 
highest execution which can be, for it concerneth 
the body & the difference is that after a capias 
he cannot have an elegit, nor other execution, but 
alter an elegit, if he be not satisfied, he may have a 
capias (GAWDY, J.).—- KNOWLES v. PALMER (1589), 
Cro. Eliz. 160 ; 78 E. R. 418. 


208. Elegit—Or fil. fa.—Where former 





delivered to him to be sold as goods on 
hand. It appeared, also, that 3.’ 


MILLER (1841), 1 Kerr, 302.—CAN. 


m. Hefusal of registrar—To register 
transfers of land by sheriff.j—Re 
TRANSFER OF LAND STATUTE, Hx p. 
ee (1872), 3 V. R. (Law) 128.— 

n. Rejection of second  writs— 
Insufficrently connected.}—Where the 
original & alias writs are not sufficiently 
connccted, the ct. will reject the alias 
clause as surplusage, & sustain the writ 
as a second original.—HOLLAND v. 
BOVYER (1853), James, 45.—CAN. 


o. Issue of fleri facias lands— 
Before return of fieri facias goods.}— 
M. devised lands to his two sons, 
John & James, & died in 1834. The 
will was registered in 1852, soon after 
James came of age the title having been 
& registered one since 1833. In 1850, 
John, the eldest son & hetr-at-law of 
M., conveyed the south half of the land 
to deft., who registered his deed the 
same year, In 1856, the other half was 
s0ld to deft. under an execution against 
the cxors. obtuined on their confession. 
In ejectment by James :—Held: it 
was no objection that tho fl. fa. goods 
had not been returned before the jt. fa. 
landaicanad + & the exors., had accepted 

*7ime= the confession.— 
(1859), 16 


return of an execution against goods 
is an irregularity only, & not a void 
proceeding, the provision of both 
statute being in effect the _same.— 
Bane v. MALONE (1884), 7 O. R. 397.— 


qa. Seizure under prior execution— 
Vacation of office by sheriff.J—K., @ 
sheriff, on Jan. 11, 1862, received for 
execution fi. fu. against the goods of 
R. & M., at the suit of pitt. An exeou- 
tion ig eer the goods of R. at the suit 
of S. another at the suit of O. had 
been previously placed in his hands, 
& while they were in ferce a seizure 
was supposed to be made on Q.’s 
writ, & a return of goods on hand to the 
value of £200, & nulla bona as to 
residue was made thereon, & upon this 
return a ven. ex. & fi. fa. residuc was 
sued out by O., & delivered to the 
sheriff for execution, on Feb. 1, 1862. 
K. then ceased to be sheriff, & deft. 
was appointed, & the writs in K.’s 
hands were transferred by indenture to 
deft. for execution. Upon an action 
for neglecting to seize the goods of R., 
the writs of 8S. & O., & the return to the 
latter, were pleaded in answer, & that 
deft. R. had no more goods & chattels 
whereof the amount could be made. 
On the trial it appeared that deft. 
took the office of sheriff on Apr. 12, 
1862, & that no goods of R. or M. were 


writ was delivered on Oct. 29, 1861, 
O.’s first writ on Nov. 26, 1861, & his 
ven. ex. & fi. fa. on Feb. 1, 1862. It 
further appeared that the return of 
£200 on hand on O.’s writ was false, 
there having in fact, been no seizure :— 
Held: the return upon O.’s writ being 
false, & the goods not being under 
seizure on that. execution, it was deft.’s 
duty to have seized them on pltf.’s 
writ, which was delivered to the sheriff 
before O.’s alias writ; & therefore a 
verdict for pltf. was upheld.— McK rE 
WoopRuUFF (1863), 13 C. P. 583.— 


r. Second writ issued — While 
action pending.}—A fl. fa. Jands was 
pigend in the sheriff’s hands, &, 

efore the return day filed their bill 
in respect of property of the debtor 
fraudulently conveyed away. Durin 
the pendency of this suit she 
returned the writ ‘‘ no lands,’’ & pltfs. 
thereupon delivered an alias writ to 
the sheriff :—-Held: pltfa. had not 
thereby lost their right to proceed 
with the suit in equity.—STEVENSON 
v. FRANKLIN (1869), 16 Gr. 139.—CAN. 


PART II. SECT. a SUB-SECT. 2.— 


207i. Whether further process may 
issue. }—ROBERTSON ¥. MEYERS (1850), 
7U.C. RR. 423.—CAN. 


Part I].—Martrers Common To Att Mopts or EXEcurIoN. 


process not effectual.]|—FosTeR v. JACKSON, No. 


401, ante. 





. J—If the obligee of a joint & 
several bond obtains by two actions, separate 
judgments against the obligors, & sue out an 
élegit against one, he cannot take the other in 
execution on a ca. sa. after the elegit is returned 
served, nor have a re-extent; for the delivery of 
the lands is a satisfaction of the debt. 

The reasons yielded in the books are that after 
an elegit taken, he shall not have a capias; for 
it is intended quod elegit sibi executionem, when 
it appears so upon the record (Lorp OoxE, O.J.).— 
CRAWLEY v. LIpDGEAT (1614), Cro. Jac. 338; 79 
H.R. 288; sub nom. COWLEY v. LYDEOT, 2 Bulst. 


97. 
Annotations :—Refd. Denton v. Godfrey (1847), 11 Jur. 800. 
Mentd. Goslyn v. Williams (1719), Fortes. Rep. 378. 


210. .|—If upon an elegit brought, it 
be executed, he can never have an execution; & 
if a man be taken upon a capias, the party now 
may have another execution (HUTTON, J.). 

If a man had a judgment, & taken a capais, & 
done nothing upon it, but died, the exor. is not 
bound by that. But after a sci. fa. he may have 
an clegit, or what other exccution he will (HutT- 
TON, J.).—-CAVE v. FLEETWOOD (1629), Het. 159; 
124 E.R. 420. 

211. Fi. fa.j}—If a ca. sa. is executed no fi. 
Ja. can issue, but after a fi. fa. is executed pltf., 
is not satisfied, may suc out a ca. sa.— HOPKINS 
v. ADCOCK (1772), 2 Dick. 443; 21 E. R. 342. 

212. ——— When execution debtor allowed 
his liberty.]|—A writ of fi. fa. cannot be issued after 
a ca. sa., not even where deft. is allowed to go at 
liberty, on an agreement that he will pay the 
money on a certain day.— ANON. (1823), 1 L. J. 
O.8S. K. B. 87. 

213. —— Death of party under arrest.|— 
If deft. in debt die in execution, pltf. may have 
a new execution by elegit or fi. fa.— BLUMFIELD’S 
CASE (1596), 5 Co. Rep. 86 b.; 77 E. It. 185. 
Annotations :-—Refd. Crawley v. Lidgeat (1614), Cro. Jac. 

338; Foster v. Jackson (1615), Hob. 52; Coke’s Case 

(1623), Godb. 289; Cave v. Fleetwood (1629), Het. 159; 


Taylor v. Wators (1816), 5 M. & &. 103; Giles v. Grover 
(1832), 9 Bing. 128. 


214. -J—If deft. die in execution 
on a ca. sa. pitf. cannot have recourse to a fi. fa.— 
WILLIAMS v. CUTTERIS (1607), Cro. Jac. 143; 79 
K. R. 125. 

But, see, 21 Jac. 1, c. 24. 

215. Discharge under prior irregular ca. 
sa.|—Where deft. taken in execution, obtains his 
discharge on the ground that the ca. sa. was 
irregular, he may be taken again under a fresh 
writ.—CoLLINs v. BEAUMONT (1839), 10 Ad. & Tél. 
225; 2 Per. & Dav. 363; 9 L. J. Q. B. 35; 113 
EK. BR. 87. 

Annotation :—Refd. Towers v. Newton (1841), 1 Q. B. 319. 

216. Attachment of debt.|—-A declaration, 
after setting out a writ of attachment, whereby 
J. sought to attach £200, which P. owed to O., 
towards satisfying the sum of £1,008 for which 
J. had recovered judgment against O. stated that 
P. had appeared to the writ, & went on to pray 
execution for the said sum of £200 against P. 
Plea, that before the issuing of the said writ of 
attachment pltf. caused deft. to be taken in 
execution on a ca. sa. to satisfy him the sum 
recovered by the said judgment; & that deft. 
had been, & still was, in execution at the suit of 
pit. :—Held: a good plea. 

It is a rule... that goods cannot be taken in 
execution after a ca. sa. has issued against the 
debtor, & I think the Act of Parliament [C. L. P. 
Act, s. 61] merely intended to place debts in the 






































take execution by ca. sa. after fi. fa. 
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same position as the other property of the debtor 
which you could take in execution (POLLOCK, C.B.). 
—JORALDE v. PARKER (1861), 9 W. R. 346. 

See, also, Part. V., Sect. 1, post. 

See, further, Part III., Sect. 3, post. 

See, further, Sect. 20, post. 


C. After Writ of elegit. 
R.S. O., Ord. 42, r. 

As to issue of ca. sa., see, now, Debtors Act, 
1869 (c. 62). 

For judgment debt & costs respectively.]—See 
R. S. C., Ord. 42, rr. 17, 18. 

217. Whether elegit a bar to other modes of 
execution—Effect of entry upon record.|—-FOsTER 
v. JACKSON, No. 201, ante. 











218. .|—CRAWLEY v. LIDGEAT, No. 
209, ante 
219. Construction of Statute of West- 


minster II, 1285 (c. 18).]—It was not the inten- 
tion of the statute by a nice construction of the 
word elegit to say it was such an election of the 
writ so as that he should never after have any 
other writ when it appears the statute intended to 
add a larger remedy; & the levying of goods for 
parcel only upon the clegit is no inpediment but 
that he shall have another elegit & take the lands 
for the residue. But when an elegit is sued & 
lands are taken & that returned & filed, he shdill 
not have any further execution.—GLASCOCK v. 
MoraGAN (1664), 1 Lev. 92; 1 Keb. 692; 1 Sid. 
184; 83 E. BR. 313. 
Annotations :—Refd. Lancaster v. Fielder (1727), 2 Ud. 
Raym. 1451; Hesse v. Stevenson (1804), 1 Bos. & P. N. KR. 


133. Mentd. London (Bp.) v. Mercers’ Co. (1731), 2 Barn. 
K. B. 108; Kent v. Kent (1734), 2 Barn. K. B. 441. 


220. Effect of levy made partly on goods.] 
—-GLASCOCK v. MoraGan, No. 219, ante. 

221. ——.|—-HALL v. THomas (1686), 2 Cas. 
in Ch. 186; 22 E. R. 904; sub nom. HALE v. 
THOMAS, 1 Vern. 349, L. C. 

222. -——.]—A judgment creditor having taken 
his remedy by writ of elegit against the lands of 
his debtor, is for the future shut out from all other 
remedies, except other writs of elegit; & the sale 
of the lands taken, by a decree of the Ct. of 
Chancery on the petition of the creditor, as an 
equitable incumbrancer within Judgments Act, 
1838 (c. 110), is not an eviction so as to entitle 
him to proceed to revive the judgment under 32 
Hen. 8, c. 5. 

We seem to be bound by all the authorities to 
hold that pltf., having taken his remedy by elegit, 
is bound to it for better or worse. He was so 
bound even in the case of a subsequent eviction, 
until 32 Hen. 8, c. 5; but it is impossible to say 
that this was a case of eviction (LorD CaAmp- 
BELL, C.J.).—MACKLEY v. SMITH (1856), 27 L. T. 
O.8.122; 4 W.R. 511. 

223. Where no lands found under elegit— 
Further elegits may issue—Into different counties.] 
—FOosTER v. JACKSON, No. 201, ante. 

224. Ca. sa. may issue.]|—If there be a 
nihil returned as to the lands there may be a 
ca. sa. after an elegit. 

If nothing come of the process on return, the 
party may have another execution, & this is no 
more than a fi. fa... . On execution, the cases 
that you shall not take out another are when the 
first is eflectual (EYRE, J.). 

The question seems to be only whether one may 
t ; An elegit 
is only a fi. fa. with the addition of land. The 
taking out of the writ is only in order to an 
election, & until the return he has none. If nihil 
is returned the election is gone (FoRTESCUE, J.).— 
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. 12.—Issue of several writs in succession: Sub- 
sect. 2, C. Sect. 13: Sub-sects. 1, 2 & 3. 


BEacon v. Peck (1719), 11 Mod. Rep. 311; 1 
Stra. 226; 88 E. R. 1059. 

225. ——- Though goods levied under 
former process—But insufficient to satisfy debt.]— 
Though pltf. takes out an elegit upon a judgment 
& levies goods thereon, yet if the sheriff return 
that deft. had no lands, & the goods levied were 
insufficient to discharge the whole debt, pltf. may 
proceed against the person of deft. for the residue. 
—LANCASTER v. FIELDER (1726), 2 Ld. Raym. 
1451; 92 E.R. 444. 

226. Where lands already extended—Ca. sa. may 
issue.]— KNOWLEs v. ParMER, No. 207, ante. 

227. Other lands of debtor in same county 
—Subsequent elegit for such lands.|—On a sug- 
gestion that deft. has other lands in the same 
county, a second elegit may be awarded, on the 
return of the first elegiimHANGER v. I’Ry (1593), 
Cro. Eliz. 310; 78 E. R. 561. 

228. No interest left in debtor capable of 
further extent.)—CarTer v. HuGHES, No. 

ost. 

229. Where lands found & elegit returned 
served—-Whether further process may issue— 
Ca. sa.]—CRAWLEY v. LIDGEAT, No. 209, ante. 

230. Further elegit.|;—-CrawLEy v. 
LIDGEAT, No. 209, ante. 

231. -|}—One cannot have an 
elegit after a former elegil, if lands be thereby 
found, & the elegit filed (GLYN, C.J.) —STROWD 
v. KECKWITH (1655), Sty. 454; 82 I. R. 857. 



































232, —— |—CavE v. FLEETWOOD, No. 
210, ante. 

233. ——.|—GLascocK v. MORGAN, 
No. 219, ante. 

234. ——.J—PULLEN v. PURBECK, No. 
1419, post, 

235. Where process effectual.|——BrEACON  v. 


PEcK, No. 221, ante. 

236. Process against land of public company 
ineffectual—Subsequent execution against member 
of company—Companies Clauses Consolidation 
Act, 1845 (c. 16), s. 36.|—-A judgment creditor of a 
railway co. within the operation of the above Act, 
is entitled to issue execution against a shareholder 
although he has before issued an elegit against 
the lands of the co., but such lands are insufficient 
to satisfy the judgment debt. 

The intention of the Act was that the property 
of the co. should be sought for & exhausted before 
the shareholders were applied to, & there is nothing 
in the case of an elegit issued against the co. 
different from any other kind of execution, so as 
to deprive the judgment creditor who has had 
recourse to it from the statutory remedy against 
the shareholders. The debt is not satisfied 
although an elegit has issued, since a fresh elegil 
can always be had against other lands (ERLE, J.). 
—R. v. DERBYSHIRE, STAFFORDSHIRE & Wor- 
CESTERSHIRE JUNCTION Ry. Co. (1854), 3 E. & B. 
784; 20. L. R. 1653; 23 L. J. Q. B. 333; 23 
L. T. O. S. 155; 18 Jur. 1054; 118 EB. R. 1335; 


PART II. SECT. 13, SUB-SECT. 2. 
8. Constuble.\—A constable of any 
town within the county in which 
& warrant of attachment is issued 
one 12 Maa c. bit 8. 1, may cxecute 
ch warrant.—DELANEY v, MOoOoRRF 
(1852), 9 U. C. It. 294.—CAN., 
t. Coroncr.}~— An execution § di- 
rected to ‘the -coroners” of a 
Saeed be ees & the land Re 
GQ DY One.—POURRIER v. TLARD- 
Pee 15 N. B. RR. (2 Pug.) 120,— 


plication of a 


sworn 


BANK OF 


a. Sworn _bailiff.}— Upon 
bank, whose head 
office was in O., for an order adjudi- 
cating & awarding shares :—Held: 
an execution from the superior ct. of 
M. might be validly executed by: a 

ailiff of that ct., instead of by 
the sheriff, & the bailiff might fulfil 
the duty imposed on the sheriff.— 
ONTARIO (1879), 
U. Cc. R. 247.—CAN, 


b. ——.] — “ Sheriff ” 
. Sask. ules of Court, r. 545, providing 


EXECUTION. 


subsequent proceedings, sub nom. 

DERBYSHIRE & STAFFORDSHIRE Ry. Co. (1855), 
24 L. T. O. S. 263. : 
Annotation :—Folld. Addison v. Tate (1855), 11 Exch. 250. 

See, generally, COMPANIES, Vol. XI., pp. 1122 
et seq., Nos. 7881 cf seq. 

237. Where execution creditor evicted—Effect 
of $2 Hen. 8, c. 5.|—-MackLey v. SmitTu, No. 
ante. 

238. Sale of lands extended—On petition of 
execution creditor—Not an eviction.] — MACKLEY 
v. SMITH, No. 222, ante. 

Effect of death of execution debtor.]—— See 21 
Ja. 1, c. 24. 


Sect. 13.—EXECUTION OF THE WRIT. 
SuB-SECT. 1.—IN GENERAL. 

Seizure & sale of goods.]—See Part III., Sect. 1, 
sub-sect. 4, D., E., H., post. 

Priorities between several creditors.]- 
See Part III., Sect. 1, sub-sect. 4, B. (6), post. 

Liabilities arising under.|—See Part III., 
Sect. 1, sub-sect. 12, post. 

Extent of lands.J—See Part IIT., Sect. 2, sub- 
sects. 4-6, post. 

Arrest under ca. sa.]—See Part III., Sect. 3, 
sub-sect. 3, post. 

Writ of possession.|— See Part III., Sect. 5, 
sub-sect. 2, post. 

Writ of sequestration.|—See Part I1I., Sect. 6, 
sub-sect. 4, post. 

Within precincts of Royal Palaces.|— See Con- 
Sone Law, Vol. XL., p. 520, Nos. 245-250, 

Vo. 

In Cinque Ports.|—Sce Cinque Ports Act, 1855 
(c. 48), s. 2. : 

In borough being also county.|—Sce Municipal 
Corporations Act, 1882 (c. 50), 5. L70 (4) 3 & com- 
pare Nos. 112, ante, 245, post. 

Wrongful or irregular execution.|——Sce Sect. 20, 
sub-sects. 1, 2; Part ILL., Sect. 1, sub-sect. 12 ; 
Sect. 5, sub-sect. 3, post. 


SuB-SEcT. 2.—To WHOM DELIVERED. 


239. Delivery to sheriff’s deputy in London— 
Equivalent to delivery to sheriff.|—C., a tradcr, on 
June 5, 1838, assigned his effects in trust for the 
benefit of creditors. On the same day, but before 
the execution of the assignment, a fi. fa. against C. 
was delivered to the sheriff’s agent in London, 
under which a sheriff’s officer levied upon his goods 
on June 6. The trustees under the assignment 
paid him the amount of the levy under protest, 
& he withdrew from possession. It afterwards 
appeared that C. had committed an act of bkpcy. 
on June 2, upon which a fiat issued on June 18 :— 
Held: the trustees could not recover back from 
the sheriff the money so paid by them to the 
ea as having been paid under a mistake of 
act. 

It is said the delivery of the writ was not to the 


that a writ of attachment should be 
executed by the sheriff, includes a 
duly appointed balliff.—FLETCHER Vv. 
van (1914), 29 W. Le. Ik. 591.— 


an ap- 





c. Substitute of.)— A Dbaihif 
may lawfully employ a substitute to 
make a seizure of goods under an 
execution issued to him, the bailiff.— 
hk. v. PoLaky, (1917] 1 W. W. RK. 451 5 
27 Man. L. HR, 271; 27 Can. Crim. 
Cas. 319.—- CAN, 


ad. Sheriff.})-— The sheriff of the 
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as used in 


Part II].—Matrers CoMMON To ALL Movers or EXxEcurion. 


sheriff but only to his agent in London. I think 
vet a no difference whatever (LORD ABINGER, 
There can be no doubt that the delivery [of the 
writ of execution] to the deputy in London is a 
delivery to the sheriff; the deputy is appointed 
for that very purpose (ALDERSON, B.).—Harnris 
v. Loyp (1839), 5 M. & W. 432; 9 L. J. Ex. 95; 
151 E.R. 183. 
Annotation ;—Mentd. Townsend v. Crowdy (1860), 8 C. B. 


240. .|—Delivery of a fi. fa. to the 
sheriff’s deputy in London is equivalent to delivery 
to the sheriff in the country. 

The goods of the debtor are bound therefore 
by such delivery to the deputy in London, & the 
execution creditor cannot be defeated by a vesting 
order subsequently made by the Insolvent Ct.— 
WOODLAND v. FULLER (1840), 11 Ad. & El. 859 ; 
3 Per. & Dav. 570; 9L. J. Q. B. 181; 4 Jur. 743; 
113 K. R. 641. 

Annotations :—Refd. Holines v. Tutton (1855 

65; Bridge v. Tattersall (1857), 29 L. 


Bothamley v. Heyward (1862), 8 Jur. N.S. 1 
v. Vickoring, [1908] 1 K. B. 1. 


Duty of sheriff to appoint deputy in London.]— 
See Sheriffs Act, 1887 (c. 55), 8. 24; &, generally, 
SHERIFFS & BAILIFFs. 

241. Delivery to sheriff’s officer or clerk— 
Insufficiency of—Effect of authority of officer or 
clerk to receive.|—It is no part of the duty of 
a sheriff's officer to receive writs of execution from 
the parties; deft.’s clerk, therefore, in receiving 
the writ was not acting in the ordinary course of 
business as a sheriff’s officer & his receiving it 
could not bind his employer unless he had authority 
from him to receive writs.—T'RIMINGEK v. KEENE, 
[1882] W. N. 106, C. A. 

Necessity for sheriff to acknowledge receipt—& 
ae ee ala Sheriff's Act, 1887 (c. 55), 
8. ; 

Form & indorsement.]—Scc Sect. 9, ante. 

Consequences of defective indorsement.]——Sec 
Sect. 20, sub-sect. 1, C.; sub-sect. 2, B., post. 








— 


, 5 KEK. & B. 
. O. S. 76; 
56; Johnson 


by 


SUB-SEcT. 3.—ByY WHOM EXECUTED. 

See Sheriffs Act, 1887 (c. 55). 

242. General rule—Sheriff of county.]—(1) A 
writ of fi. fa., directed in the first instance to the 
bailiff of the Isle of Ely out of the ct. [of King’s 
Bench], is erroneous & void, & the bailiff executing 
the same is guilty of a trespass against the party 
whose goods are taken in execution. The bishop 
of ly has not a palatinate jurisdiction within the 
Isle, though exercising jura regalia there. Process 
issued out of the cts. at Westminster into the Isle 
goes in the first instance to the sheriff of Cambridge- 
shire, who thereupon issues his mandate to the 
bailitf of the franchise. 

(2) Public convenience requires that there 
should be known responsible persons answerable 
to the ct. for the due execution of its process, & to 
whom alone it ought, in the first instance, to be 
directed. These are, generally speaking, the 
sheriffs of counties, or if the sheriff be a party 
interested, then it issues to the coroner, & if he 
ee es interested, to elisors (LORD ELLENBOROUGH, 


Edmonton judicial district, either as 
such or as former deputy sheriff of 
the Northern Alberta judicial district, 
to whom the writ was directed & 
delivered, has no authority to sell 
lands, which were in the district of 
another sherlff, who was the successor 
of the deputy sheriff of Northern 


district are 


Alberta, in so far as the lands in his 
concerned.—-RELIANCE 
LoAN & Savineas Co. v. GOLDSMITH 
(1910), 15 W. L. R. 533; 3 Alta. L. R. 
197.—CAN. 


e. Persons named in warrant of 
execution.}-—-The person named in a —N 
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(3) In all cases of ordinary process issuing out 
of the superior courts of Westminster, the writ is 
to be directed to the sheriff of the county into 
which it issues, whose known & sworn duty it is 
to execute it (LorD ELLENBOROUGH, C.J.).— 
GRANT v. BAGGE (1802), 3 East, 128; 102 E. R. 546. 
Annotations :—-As to (1) Distd. Carrett v. Smallpage (1808), 

9 Kast, 330. Generally, Mentd. R. v. Isle of Ely (1850), 

14 Jur. 956. 

243. Sheriffs warrant to officer—Necessity for 
compliance with.]|—RHopzxs v. HULL, No. 437, post. 

° Delivery by post—Postage unpald.] 
—Where pltf.’s attorney obtained from the sheriff’s 
deputy in London a warrant which he sent to an 
officer in the country by post, but did not pay the 
postage, & the officer having in consequence 
refused to take in the letter, it was returned to the 
dead letter office :—-Held: in these circumstances 
the sheriff could not be called on to return the 
writ.—HART v. WEATHERLEY (1835), 4 Dowl. 171. 

245. City having sheriff apart from county— 
Statutory creation of city sheriff’s office—Municipal 
Corporations Act, 1835 (c. 76), s. 61.]—Sect. 61 of 
the [above] Act affects to deal with places which 
had & with places which had not sheriffs before 
the passing of the Act; it directs that the town 
council shall on a given day appoint a fit person 
to execute the office of sheriff, & it goes on to 
state what shall be the duties of the person so 
appointed, ‘‘the like duties & powers as the 
sheriff or the person filling the office of sheriff in 
the said towns & countics respectively would have 
had if this Act had not passed.”’ It appears here 
that the city of Oxford had no sheriff, no person 
filling the office, no person whose duty it was to 
receive & return the process of the cts. at West- 
minster. I think the power to execute such pro- 
cess is still limited to the sheriffs of those places 
which had sheriffs before upon whom that duty 
rested. ‘The writ in the present case ought not 
to have been directed to the sheriff of the city. 
I cannot help thinking, that, if the legislature had 
intended to take away from the sheriff of the 
county any of the powers or authorities he pos- 
sessed before the passing of the Act, they would 
have expressed themselves in direct terms to that 
effect, or at least the Act would have contained 
words of direction to the cts. (TINDAL, C.J.).— 
GRANGER v. TAUNTON (1836), 3 Bing. N. C. 64 ; 
2 Hodg. 196; 132 E. RK. 333; sub nom. GRAINGER 
v. TAUNTON, 5 Dowl. 190; 3 Scott, 393; 5 
L. J. C. P. 300. 

See, further, Municipal Corporations Act, 1882 
(c. 50), 8. 170. 

246. Franchise or liberty—Bailiff of liberty.|— 
The bailiff of a liberty may execute an elegit by 
warrant from the sheriff; but the jury shall find 
all the land, & the officer shall deliver the moiety.— 
Sparrow v. Matrersock (1633), Cro. Car. 319; 
79 E. R. 878. 
neon :—Mentd. Den v. Abingdon (1780), 2 Doug. K. B. 


247. —— Necessity for sheriff’s warrant 
—General warrant for all writs.|—In case for a 
false return to a writ against the bailiff of a 
liberty, if the declaration sets out the substance 
of the writ, & avers that the sheriff for the execu- 
tion thereof made his mandate to deft., it will 
after verdict at least be good, though it does not 








warrant of execution issued by a 
magistrate’s ct. is the only person who 
can execute it, though peace officers & 
others may aid him. If an assistant 
bailiff be employed he must be named 
in the warrant.—McCUTCHEON  v, 
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Sect. 13.—Execution of the writ: Sub-sect. 8. Sect. 
14: Sub-sect. 1, A., B., C. & D.; sub-sect. 2, 
A., B.C. & D. Sect. 15: Sub-sect. 1.) 


state specifically the tenor of the mandate. The 
bailiff of a liberty cannot execute process unless 
he has a warrant from the sheriff; such warrant 
must be in writing, but there is no occasion for a 
separate warrant upon every writ, a general war- 
rant to execute all writs, is sufficient ; a declaration 
cannot be amended in substance after a verdict.— 
HLAMON v. JERMYN (LORD) (1697), 1 Ld. Raym. 
189; 91 E. R. 1022. 

248. Election to act as_ sheriff’s 
officer.|— In an action against the bailiff of the 
liberty of P. in the county of Y. for the escape of a 
prisoner in exccution, the declaration alleged a 
mandate by the sheriff of Y. to deft. as chief 
bailiff of the liberty of P., or his deputy, to take T., 
if found in his liberty, etc. The instrument 
produced in proof of the averment was in the form 
of a common sheriff’s warrant, & was addressed 
by the sheriff to the keeper of the county gaol, 
‘‘the chief bailiff of P., his deputies, & D., my 
bailiffs,’ & commanded them, jointly & severally, 
to take T., if found ‘‘in my bailiwick,’’ etc., 
‘‘ that I may have the bodies,’’ etc. The deputy 
of deft. thereupon arrested & conveyed T. to the 
county gaol out of the liberty :—Held: the aver- 
ment was not proved; for the precept was not a 
mandate to deft. as bailiff of a liberty but a war- 
rant to him as sherilt’s bailiff, & acted upon as 
such; though it was shown that deft., when ruled 
by pltf. to return ‘‘ the mandate,” had obtained 
time to do so, & had not then set it up as a common 
warrant. 

Where a bailiff of a franchise is addressed as an 
officer or bailiff of the sheriff, he may waive his 
franchise & act upon the warrant as an ordinary 
sheriff’s officer (PATTESON, J.).—-JACKSON v. HILL 
(1839), 10 Ad. & El. 477; 2 Per. & Dav. 455; 
8 L. J. Q. B. 253; 3 Jur. 976; 113 E. R. 181; 
previous proceedings (1838), 2 Jur. 180. 

249. Effect of ‘‘non omittas ’’ clause in 
writ—Ouster of baliliff’s authority.]|—By the long 
established & recognised practice of the ct., a 
writ of capias, with a non omittas clause, may 
issue in the first instance, & be executed by the 
sheriff within a particular liberty, the bailiff of 
which has the execution & return of writs, without 
a prior writ of latitat first issued, & a return made 
by the sheriff of mandavi ballivo qui nullum dedit 
responsum ; & therefore no action on the case lies 
by the bailiff of such liberty against the party 
suing out such writ, upon an allegation that it was 
wrongfully, injuriously & deceitfully caused to be 
issued by him.—CaRRETT v. SMALLPAGE (1808), 9 
East, 330; 103 E. R. 598. 

Annotation :—Refd. Jackson v. Hill (1839), 2 Per. & Dav. 455. 
Fallure of bailiff to execute.|—See Sheriff’s 
Act, 1887 (c. 55), 5. 34. 

See, further, Part III., Sect. 1, sub-sect. 4, C. ; 
Sect. 2; Scct, 3, sub-sect. 3; Sect. 4; Sect. 5, 
Bub-sect. 2, C.; Sect. 6, sub-sect. 4, post. 

250. Retirement of sheriff from office—Execu- 
tion not completed—Duty to complete.] — CLerx 
v. WITHERS, No. 66, ante. 

Compare Nos. 377-383, post. 














Sect. 14.—PRIORITIES. 
SUB-SECT. 1—BETWEEN EXECUTION CREDITORS. 
A. The Crown. 
251. Crown entitled to priority—If writ de- 
livered before sale under prior writ.]|—Process sued 
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out by the Crown against a deft. to recover 
penalties upon which judgment for the Crown is 
afterwards obtained, entitles the King’s execution 
to have priority within 33 Hen. 8, c. 39, s. 74, 
before the execution of a subject, whose execution 
had issued & been commenced on a judgment 
recovered against same deft. prior to the King’s 
judgment, but subsequent to the commencement 
of the King’s process: the King’s writ of execu- 
tion having been delivered to the sheriff before the 
actual sale of deft.’s goods under pltf.’s execution. 
—BUuUTLER v. BUTLER (1801), 1 East, 338; 102 


E. R. 131. 
Annotations :—Consd. R. v. Sloper & eri 6 Price, 


114. Refd. Giles v. Grover (1832), 9 B 

See, further, CONSTITUTIONAL LAw, Vol. XI., 
pp. 581, 582, Nos. 830-833. 

Under extents.|—Sce Crown Practice, Vol. 
XVI., pp. 222, 225, 226, Nos. 115-119, 164-170, 


172, 173. 
B. Writ of fieri facias. 
See Part III., Sect. 1, sub-sect. 3, post. 


C. Writ of clegit. 
Sec Part IIT., Sect. 2, post. 


D. Writ of capias ad satisfuciendum. 
See Part III., Sect. 3, post. 


SuB-SEcT. 2.—BETWEEN EXECUTION CREDITORS 


AND THIRD PARTIES. 
A. Attachment of Debts. 
Sce Part V., Sect. 1, sub-sect. 7, post. 


B. Charging Orders. 
See Part V., Sect. 2, sub-sect. 8, posi. 


C. Stop Orders. 
See Part V., Sect. 3, sub-sect. 6, post. 


D. Equitable Execution—Receiver. 
See Part V., Sect. 5, post. 


Sect. 15.—STAY OF EXECUTION. 


SuB-SECT. 1.—WHAT OPERATES AS STAY WITHOUT 
ORDER. 


For stay of proceedings generally, see PRACTICE. 

Action for administration.|—-See EXECUTORS. 

Interpleader proceedings.|— See BANKRUPTCY, 
Vol. IV., pp. 86, 87, Nos. 778-781. 

252. Garnishee proceedings.} — Deft., a judg- 
ment creditor, levied execution on pltf. after he 
had notice that all the moneys due under the 
judgments were at that time attached in pltf.’s 
hand by a garnishee order of the High Ct. :— 
Held: piltf£. could not maintain trespass in respect 
of such execution.—CRONMIRE v. MACCOLLA 
(1893), 58 J. P. 149; 9 T. L. R. 549; 87 Sol. Jo. 
615, C. A. 

——.]—See, further, BANKRUPTCY, Vol. IV., 
p. 87, Nos. 784-787. 

Proceedings under Debtors Act, 1869 (c. 62).|— 
aie BANKRupTCY, Vol. V., p. 1038, Nos. 8485- 

Winding-up _proceedings.] —_See COMPANIES, 
Vol. X., pp. 963-967, Nos. 6607-6640. 

258. Summons for stay of proceedings—From 
date when returnable.|—A summons for a stay of 
proceedings on payment of debt & costs, in an 
action in which judgment had been given by 
default, was taken out on Apr. 24, returnable on 
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the 25th. Before the summons was returnable, 
by agreement between the parties, the matter was 
posunenes until three o’clock on the 26th. On 
the morning of the 26th, pltf. executed a writ of 
inquiry, of which notice had been previously 
given :—Held: as the summons operated as a 
stay of proceedings from the time at which it was 
a area | returnable on the 26th, the execution 
was bad & must be set aside.—SERJEANT v. 
Brown (1843), 7 Jur. 700. 

254, Appeal from judgment—Not ipso facto 
a stay.]—An appeal is now no stay of proceedings 
or execution, &, therefore, when an application 
is made to stay for the purposes of an appeal, 
appct. will be put on terms (QUAIN, J.).—ANON. 
(1875), 1 Char. Cham. Cas. 129. 

255. ——.]—OPPERT v. BEAUMONT, No. 
264, post. 

See, also, R. 8. C., Ord. 58, r. 16. 

256. Release of judgment debt—Notification to 
sheriff.|—Trespass for false imprisonment. Plea, 
justifying the trespass under a writ of ca. sa., 
directed to deft. as sheriff, & sued out by one F. 
on a judgment in the Q. B. Replication, that 
before the writ was delivered or executed, F. 
released the debt, ‘‘ & gave notice to deft. of the 
release, & thereby then discharged & forbad deft. 
from executing the writ.’? Rejoinder, that T., an 
attorney of the Ct. of Q. B., was retained by F. 
to prosecute an action of debt in the Ct. of Exch. 
against the now pltf., upon the terms, that when 
judgment should be recovered therein, T., as such 
attorney, should have a lien thereon for his fees ; 
that judgment had been recovered therein, & 
that, while the fees were unpaid, & before the 
making of the release, it was corruptly & fraudu- 
lently agreed between the now pitf. & F., for the 
purpose of defrauding T. of his lien, that F. should 
execute a release of the judgment, & that, in pur- 
suance of such agreement, F. executed the release 
in the replication mentioned; that afterwards, 
deft., having notice of the premises, did, at the 
request of T’., as such attorney, execute the writ 
in the plea mentioned, & committed the trespass 
modo et forma :—Held; (1) an attorney’s lien on 
a judgment being merely a claim to the equitable 
interference of the ct. to have the judgment held 
as a security for his costs, he has no authority 
over the execution of a writ of ca. sa., so as to 
carry it into effect against the order of pltf., even 
though pltf. & deft. should collude to deprive him 
of his lien; (2) after a direction of pltf. not to 
execute a writ of ca. sa., the sheriff, if he does so, 
becomes a trespasser; so also, if he detain deft. 
after notice from pltf. that he has released the 
debt.— BARKER v. ST. QUINTON (1844), 12 M. & W. 
441; 1 Dow. & L. 542; 13 L. J, Ex. 144; 2 
ve ahi S. ay ; ee R. 1270. he 

nnotations :—As to : . Kdwa ’ 

reer eee Ai, Huey bauaat (SD 

19; Re Williams v. Lloyd, Ex p. Games (1864), 3 H. & C. 

204. Refd. Hooper v. Lane (1857), 6 H. L. Cas. 443; 

The Leader (1868), L. R. 2 A. & E. 314; Mercer v, Graves 

(1872), L. R. 7 Q. B. 499. As to Gy Consd. Langley v. 

eadland (1865), 19 C. B. N.S. 42. pid. Shaw v. Kirby 

Bren 4T. L. R. 314. Refd. Hunt v. Hooper (1844), 1 

ow. & L. 626; Walker v. Hunter (1845), 2 C. B. 324. 

Generally, Mentd. Lloyd v. Mansell (1853), 22 L. J. Q. B. 

110; Butler v, Knight (1867), 15 L. T. 621. 

257. Agreement of parties to postpone execution 
—Authority of solicitor to make agreement.]— 
An attorney retained for the conduct of an action 
has no implied authority, after judgment in favour 
of the client, to enter into an agreement on his 
behalf to postpone execution LOVEGROVE v. 
Waite (1871), L. R. 6 OC. P. 440; 40 L. J. 0. P. 
2538; 24 L. T. 554; 19 W. R. 823. 


Annotation :—Consd. Re Commonwealth Land Building Estate 
& Auction Co., Ez p. Hollington (1873), 43 L. J. ch. 99. 
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258. .J—An agreement by a debtor to pay, 
& the creditor to erent Pee of, an existing 
debt by instalments is nudum pactum. Therefore 
where a judgment creditor put in an execution 
upon the goods of the judgment debtor, an agree- 
ment by the debtor to pay part of the debt at once 
& the balance by monthly instalments affords no 
consideration for a promise by the execution 
creditor to withdraw the sheriff—HOOKHAM v. 
MAYLE (1906), 22 T. L. R. 241. 

259. Withdrawal of sheriff without making 
return—After seizure of stranger’s goods—How far 
operative as stay.]—Re A Desror, Ea p. SMITH, 
No. 198, ante. 

260. Appointment of receiver—Not preventing 
payment of debt—How far operative as stay.|— 
Where a judgment creditor has obtained the 
appointment of a receiver by way of equitable 
execution, but the debtor is not thereby prevented 
from paying the judgment debt, the existence of 
the receiver is not a ‘‘ stay’ of execution within 
Bkpcy. Act, 1883 (c. 43), s. 4 (1) (g), & the judg- 
ment creditor may serve a bkpcy. notice upon the 
debtor in respect of his judgment.—Re Bonn, 
Ex p. CariraL & OountTigs BANK, Lrp., [1911] 
2K. B. 988; 81 L. J. K. B. 112; 19 Mans. 22, 
D. OC. 
Annotations 

2K. B 





:—Apld. Re Renison, Ex p. Greaves, [1913] 
. B. 300. Mentd. Chetwynd’s Trustee v. Boltons 

Library (1912), 82 L. J. K. B. 217. 

261. Judgment for payment at future date— 
To be fixed by court—Not a stay.|—-In an action 
against the debtor for specific performance of a 
contract to purchase real estate, an order was 
made on Feb. 17, 1911, that upon pltfs. executing 
a conveyance, to be settled by the judge in case 
the parties differed, deft. should pay to pltfs. at 
such time & ear to be agreed upon or fixed by 
the judge, but not before July 6, 1911, the sum of 
£2,400, representing the agreed amount of prin- 
cipal & interest payable under the contract on 
Mar. 1, 1911, & it was ordered that pltfs.’ costs 
should be taxed & paid by deft., & that all further 
proceedings in the action be stayed, except for the 
purpose of carrying the order into effect. On 
Jan. 12, 1912, the master certified that the con- 
veyance had been settled & executed & fixed 
Feb. 12, 1912, as the date for the payment of the 
£2,400. On Mar. 23, 1912, pltfs. issued & served 
upon the debtor a bkpcy. notice to pay the £2,400 
due on a final judgment or order ‘‘ whereon execu- 
tion has not been stayed ’’ :—Held: the notice 
was accurate in stating that execution upon the 
judgment had not been stayed. 

It was said, & this was the view which the 
registrar acted upon, that the notice was inaccurate 
because it said ‘* whereon execution has not been 
stayed.’’ I have looked through this judgment & 
I cannot find anything like a stay of execution ; 
the mere fact that the judgment is for a sum to be 
settled & paid by a subsequent date to be ascer- 
tained by the ct. is no ground for holding that 
there has ever been a stay of execution. The right 
to issue execution never arose until Feb. 12, 1912, 
eae cigs fixed by the master (CozENS-HARDY, 

There cannot be any stay of execution until the 
right, to issue execution has arisen (FARWELL, 
L.J.).—Re A Depror, [1912] 3 K. B. 242; 81 
cr - K. B. 1225; 107 L. T. 506; 19 Mans. 317, 


Annotation :—-Mentd. Re Clark, Ex p. Pope & Owles, [1914] 
3 K. B. 1095. 


262. Judgment for payment by instalments— 
Action in county court on High Court judgment.]— 
If a crebitor, who has recovered judgment against 

| his debtor in the High Ct., afterwards obtains 
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Sect. 15.—Stay of execution: Sub-sects. 1, 2 & 
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’ 


from a county ct. judge an order under Debtors 
Act, 1869 (c. 62), s. 5, for payment of the debt by 
instalments, he cannot, so long as that order is in 
force, issue cxecution upon his judgment in the 
High Ct.—MONTGOMERY & Co. v. DE BULMEsS, 
[1898] 2 Q. B. 420; 67 L. J. Q. B. 768; 78 L. T. 
671; 47 W. R. 22; 42 Sol. Jo. 590, C. A. 
Annotations :—Consd. Re A Debtor (No. 112 of 1903), Ex p. 
Rock Red Brick Co. (1904), 90 L. T. 64. ld. Nesom v. 
Metcalfe, [1921] 1 K. B. 400. Refd. Woodham Sinith v. 
Edwards, Haslam (1908), 77 L. J. K. B. 1056; White, 
Son & Pill v. Stennings (1911), 104 L. T. 876. 


rs -]—See, also, Execution Act, 1844 (c. 96), 
s. 61. 


263. Order for payment by instalments—By 
judge in bankruptcy—Of amount of judgment 
debt.!—Where judgment has been recovered in the 
High Ct. for a sum of money & an order made by 
a judge in bkpcy. under Debtors Act, 1869 (c. 62), 
s. 5, for payment of the judgment debt by instal- 
ments, execution may issue under R.S. C., Ord. 42, 
r. 24, for the amount of instalments which have 
become duc & are unpaid.—WoopHAM SMITH v. 
LpWAnRbs, [1908] 2 K. B. 899; 77 L. J. K. B. 
1056; 99 L. T. 710; 24 'T. L. R. 864; 52 Sol. Jo. 
680; 15 Mans. 322, C. A. 

Annotation :—Apld. Nesom v. Metcalfe, [1921] 1 K. B. 400. 

Party entitled becoming alien enemy.|— Sce 
ALIENS, Vol. I1., pp. 157, 158, 159, Nos. 277, 292, 








SUB-SECT. 2.—JURISDICTION TO ORDER STAY. 

264. Master—-When appeal pending.| -- A 
master has jurisdiction under Ord. 58, r. 16, to 
stay execution on a judgment pending an appeal 
to the Ct. of Appeal. 

An appeal itself cannot operate as a stay of 
execution ; it is the order of the ct. or judge which 
has that effect (BOWEN, L.J.).—Oprenrt v. Brau- 
MONT (1837), 18 Q. B. D. 435; 56 L. J. Q. B. 216; 
35 W. R. 266; 3 T. L. R. 674, C. A. 

See, further, Sub-sect. 5, B., post. 


265. Judge in chambers—Where subsequent 
arrangement made.]—-Where a judgment has 
been obtained & an arrangement is subsequently 
entered into which would render it inequitable to 
carry the judgment into effect, execution will be 
stayed by a judge in chambers (QUAIN, J.).— 
ANON. (1875), 1 Char. Cham. Cas. 6; Bitt. Prac. 
Cas. 36. 

266. Judge of Chancery Division — Where 
judgment recovered in common law division— 
Judicature Act, 1873 (c. 66), s. 24 (5).]—First of 
all pltf. says that defts. brought an action at law 
for the recovery of an item of £1,650 ; pitt. 
pleaded, & when the action came on for trial it 
was at the last moment, under great pressure, 
referred to arbitration. The arbitrator, on May 29, 
1878, made an award against pltf. for £500 5s. 8d. 
& costs. That was an award in an action not 
pending in this division. Pltf. now asks for an 
injunction to restrain the banking co. from. 
enforcing the award, by execution or otherwise, 
until some dceds & documents are delivered over. 
The answer is that this is a proceeding pending in 
another division of the High Ct. of Justice. Of 
course the award in an action can be enforced by 
entering up judgment in the division in which the 
action is brought, & by issuing execution on that 
judgment. Now, if deft., in such a case has any- 
thing to complain of, it must either be something 
which he could have alleged by way of defence to 
the action, or it must be something which he could 
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not have so alleged, because it came to his know- 
ledge after the award was made. If it is in the 
first category, he should have pleaded to the action : 
if it ig in the second, he should have made a motion 
in the division of the High Ct. to which the action 
belongs to stay proceedings in the action, either 
wholly or partially, according to the remedy 
which he has discovered himself to have become 
entitled. Butin no way & under no circumstances 
can a judge of another division interfere at all as 
regards that action by way of injunction to restrain 
proceedings in it (JESSEL, M.R.).—POWELL v. 
JEWESBURY (1878), 9 Ch. D. 34; 39 L. T. 213; 
27 W. R. 142, C. A. 

267. .|}—Goods having been 
taken in execution under a fi. fa. against W., the 
trustee of Mrs. W.’s settlement claimed them as 
separate estate of the wife. The sheriff thereupon 
took out an interpleader summons in C. P. Div., 
upon which an order was made that upon the 
trustee paying £115 into ct. within a limited timc, 
the sheriff should withdraw, but in default of such 
payment being made, should scll & pay the pro- 
ceeds into ct., & that the parties should proceed 
to the trial of an issue as to the title to the goods. 
The money was not paid into ct. by the trustee 
within the time, & the sheriff advertised the goods 
for sale. Mrs. W. thereupon commenced an 
action in Ch. Div. to have the trusts of the settle- 
ment carried into execution, a new trustee ap- 
pointed, &, in the meantime, for the appointment 
of areceiver. An injunction to restrain the sheriff 
from selling the goods or remaining in possession 
of them was granted. On appeal :—Held: this 
order was a restraining by injunction a proceeding 
pending in C. P. Div., & was inconsistent with 
Jud. Act, 1873 (c. 66), s. 24 (5), & must be dis- 
charged.— WRIGHT v. REDGRAVE (1879), 11 Ch. D. 
24; 40 L. T. 206; 27 W. RR. 562, C. A. 

Aneoion -—Refd. Aylwin v. Evans (1882), 52 L. J. Ch. 











268. Court of appeal—-On ex parte application.] 
—MACLEAN v. VAUGHAN (1876), 20 Sol. Jo. 723, 
C. A. 

Annotation :—-Retd..Cropper v. Smith (1883), 24 Ch. D. 305. 

269. Where no prior application made to 
divisional court.]—(1) Where an order xsi for a 
new trial has been refused by a Div. Ct., & granted 
on appeal by the Ct. of Appeal, such order should 
not include a stay of proceedings. A stay of 
proceedings in such a casc must be obtained by a 
substantive application to a Div. Ct. or a judge in 
chambers or from the Ct. of Appeal on appeal 
from such substantive application. 

(2) The Ct. of Appeal has no original jurisdiction 
in any case to order a stay of execution. 

Till an application has been made to the ct. 
below, we have no jurisdiction either cz p. or on 
an original motion to stay proceedings as in the 
case of an order 7187 in a Div. Ct. (BRETT, L.J.).— 
GODDARD v. THOMPSON (1878), 47 L. J. Q. B. 
382; 38 L. T. 166; 26 W. R. 362, C. A. 

Annotation :—Refd. Morton v. Palmer (1882), 9 Q. B. D. 89. 
z R.S. C., Ord. 58, r. 16.}—-CROPPER 
v. SMITH, No. 280, post. 

271. ——- Appeal entered to court of 
appeal.J—The Ct. of Appeal has jurisdiction to 
hear an application for a stay of execution in a 
cause in which an appeal has been entered in that 
ct., although no application for a stay has pre- 
viously been made to the judge who tried the cause. 
—BrRown v. Brook (1902), 86 L. T. 373; 18 
T. L. R. 383; 46 Sol. Jo. 386, C. A. 

272. Stay derogating from right established by 
judgment—-Verdict for damages vesting property 
in defendant—Application for stay till plaintiff 
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perfects defendant’s title.|——The ct. will not inter- 
fere to stay execution on a judgment recovered in 
trover against deft., till pltf. shall do any act, 
however reasonable, to make deft. a title to the 
subject matter of the action. They have no 
jurisdiction to do so.—Butts v. BILKE & HAVE- 
LOCK (1817), 4 Price, 291; 146 E. R. 468. 

278. Successful defendant’s right to costs.]— 
An action for infringement of a patent & a cross 
action under Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), s. 32, for damages for groundless 
threats of legal proceedings were set down together 
for trial. At the trial of the first action the judge 
gave judgment for pltf. & consequently dismissed 
the cross action. On appeal, the ct. held that 
deft. had not infringed, & dismissed pltf.’s action, 
with costs, & remitted the cross action to the judge 
below for trial. Subscquently to the hearing 
before the Ct. of Appeal pltf. applied that execu- 
tion might be stayed until after the hearing of the 
cross action, so that if deft. was directed to pay 
pltf. any costs of that action they might be set 
off against the costs of the first action, payable 
by pltf. Deft. had been ordered to give security 
for the costs of the appeal :—Held: deft. had a 
present right to the payment of a sum of money 
for costs, of which the ct. could not deprive him. 

Semble: if an application for a stay of taxation 
of the costs of the first action until after the trial 
of the cross action had been made when the Ct. 
of Appeal gave judgment in the first action, it 
would have been granted.—AUTOMATIC WEIGHING 
MACHINE Co. v. COMBINED WEIGHING & ADVER- 
TISING MACHINE Co. (1889), 58 L. J. Ch. 6473; 6) 
L. T. 586; 37 W. R. 636, C. A. 

274. To prevent abuse of process of court— 
Jurisdiction inherent in court.|——Carr v. ROYAL 
EXCHANGE ASSURANCE CorPN., No. 351, post. 

275. Extent of jurisdiction of court or judge.|— 
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The only jurisdiction which [the judge] could have 
would be under R. S. C., Ord. 42, r. 17, which 
provides that the ct. or a judge may, at or after 
the time of giving judgment or making an order, 
stay execution until such time as they or he shall 
think fit. This is made more clear by R. S. C., 
Ord. 58, r. 16: An appeal shall not operate as 
a stay of exccution except so far as the ct. appealed 
from, or any judge thereof, or the Ct. of Appeal 
may order. The distinction is obvious. Ord. 42, 
r. 17, applies simply to judgments for a sum of 
money, while Ord. 68, r. 16, is more extensive, & 
applies to many kinds of orders & judgments. 
Under Ord. 42, r. 17, the judge has no jurisdiction 
to do more than stay execution by ji. fa. or elegit 
(FARWELL, L.J.).—BROoOK v. EMERSON (1906), 95 
L. T. 821, C. A. 

Annotation :—Reftd. Re Gentry, [1910] 1 K. B. 825. 


SUB-SECT. 3.—APPLICATION FOR STAy. 
A. To Whom Made. 

See R. S. C., Ord. 58, rr. 16, 17, &, generally, 
PRACTICE. 

276. Where action pending—Court to which 
action attached.|—A person who is prejudiced by 
the conduct of a receiver appointed in an action 
by way of equitable execution, ought not, without 
leave of the ct., to commence a fresh action to 
restrain the proceedings of the receiver even though 
the act complained of was beyond the scope of the 
receiver’s authority, but ought to make an applica- 
tion for such relief as he is entitled to in the action 
in which the receiver was appointed. 

The whole tenor of the Jud. Acts is to require all 
proceedings as far as possible to be taken in one 
action & as there was a pending action in the 


PART II. SECT. 15, SUB-SECT. 2. 

27514. Extent of jurisdiction of court 
or judge.}—The Supreme Ct. has no 
power to stay execution on a judgment 
of the High Ct. pending an rH oi 
therefrom to the Privy Councll.— 
MACKINTOSH vw. DUNN (1906), 6 
8. R. N. S. WwW. 451.—AUS. 


276 ii. ——.]—The ct. or a judge 
may at any time interfere, as exercising 
the powers of the Ct. of Exch. to 
restrain undue harshness or haste in 
the execution of a writ issued for the 
Crown, although what is complained 
of may be strictly authorised.—lh. v. 
DESJARDINS CANAL Co. (1869), 29 
U. ©. Rh. 165.—-CAN. 


276 iii. -])—NESTLERv. DOMINION 
MEAT & CATTLE RANCHING Co. (1910), 
13 W. L. R. 241.—CAN. 


275 iv. »-—-McILWEE & SONS v. 
FOLEY BROTHERS, WELSH & STEWART 
(1917), 24 B. Cc. R. 1.—CAN. 

275 v. ——.]—Pltfs. had recovered 
judgment against defts. for damages 
& costs in an action of tort & had 
issued execution for the amount, 
defts., in a cross-action, had judgment 
against pitts. directing payment of 
damages to be ascertained upon a 
reference, & applied for an order 
staying the execution in the first 
action until after the completion of 
the reference in the second action, 
with a view to a set off :—Held: the 
ct. had no jurisdiction to make such 
order.—LEONARD v. WHARTON (1921), 








40 Q. L R. 609; 64 D, L. R. 609.— 
CAN. 
276 vi. -]—A decree for arrears 





of rent is a ‘* decree for money ” within 
Code of Civil Procedure, s. 546, & 
execution of such decree may there- 
tore be stayed under that sect.— 
BANKU BEHARY SANYAL v. SYAMA 


CHURN BHUTTACHARJEE (1897), 7. L. R. 
25 Cale. 322.,—IND. 


276 vii. -]—Re TOBIQUE GYPSUM 
Co. (1903), 23 C. L. 'T. 303; 60. L. R. 
515; 2 0. W. R. 868.—CAN. 


f. Court of Appeal.) — Where 
pltfs. were appealing to the Privy 
Council from ua judgment of the Ct. of 
Appeal dismissing with costs an 
appeal from the judgment of the 
Q. B. Div. in favour of defts. with 
costs, & had given security in $2,000, 
as required by s. 2 of BR. S. O., 1887, 
c. 41 :—Held: if an order for pay- 
ment out of the High Ct. of money 
therein, awaiting the result of the 
litigation, was ‘‘ exccution ” within 
the meaning of sect. 3, it was stayed 
by the allowance of the security, & 
required no order; if it was not 
execution, a judge of the Ct. of Appeal 
had no jurisdiction to stay proccedings 
in the ct. below; & it was for the 
High Ct. to determine whether such 
an order was “ execution,” & if not 
whether the money should be paid 
out.—MCMASTER v. RADFORD (1894), 
16 P. R. 20.—CAN. 


g. .]— The Appellate Ct. has 
power to stav execution, when an 
appeal is pending from another ct.— 
PASUPATI NATH BOSE v. NANDA LAL 
no (1901), I. L. R. 28 Cale. 734.— 











h. -]— When an appeal has 
been filed against a decree for money, 
the Appellate Ct. has jurisdiction to 
stay the sale of immovable property 
of the judgment-debtor in execution 
of that decree, pending the disposal of 


the a pea).— TRIBENI SAHU v. BHAG- 
waT Bux (1907), I. L. R. 34 Cale. 
1037.— IND. 

k. Fiert facias acted upon— 


Before writ of appeul allowed.|—Where 


a fi. fa. has been acted upon before the 
writ of appeal has been allowed, there 
can be no stay of execution.— GILMOUR 
v. HALL & Piatt (1853), 10 U. C. R. 
508.—CAN. 


1. On ex parte order.)—An ex pn. 
order was granted staying procecdings 
on a judgment given in favour of pitf., 
& on the exccution issued thereon, 
ue an appeal to the full ct.— 

ADDEN v. MCINNES (1892), 24 
N.S. R. 293.—CAN, 


m. Right of judge—To hear appeal 
from his own decision—As member of 
Divisional Court—No jurisdiction to 
refuse stay.)—Ontario Judicature Act, 
ht. S. O. 1897, c. 51, 8. 70 (2), a judge 
is disabled from sitting as a member of 
a Divisional Ct. hearing an appeal from 
a judgment or order made by himself, 
& he has, therefore, no jurisdiction, 
after the setting down of an appeal 
from his judgment, to make an ordor 
that exccution shall not be stayed.— 
MULLIN v. PROVINCIAL CONSTRUCTION 
Ow 16 0. L. R. 241; 10 
O. . R. 1116; 11 0. W. R. 362.-— 
CAN. 

n. County court judge.] — County 
Courts Act (B. C.), is wide enough to 
allow a county ct. judge to stay 
execution on a county ct. judgment, 
when the judgment-debtor bas a 
judgment in the Supreme Ct. for a 

reater Moras We UTTERFIELD », 

JACKSON, . W. R. 362; 23 
B. Ce R. 4 9.— CAN. 


PART Il. SECT, Ne SUB-SECT. 3.— 


oO. Where a peal pending — Court 
or Beat SE plication for stay of 
on of a decres, an appeal 
which has been filed, should, ander 
Act VIII. of 1859, s. 338, be made to 
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Sect. 15.—Stay of execution: Sub-sect. 3, A., B., 
C. & D.; sub-sect. 4, A.] 


Q. B. Div., the proper course for plitf. would have 
been to have made his application in that action 
(CoTTON, L.J.).—-SEARLE v. CHOAT (1884), 25 
Ch. D. 723; 53 L. J. Ch. 506; 50 L. T. 470; 32 
W. R. 397, C. A. 

277. Where motion for new trial pending— 
Divisional court or judge in chambers.]|—GoDDARD 
v. THOMPSON, No. 269, ante. 

Compare No. 254, ante. 

278. First trial by jury—Judge of trial.J— 
Monk v. BARTRAM, No. 340, post. 

279. Where appeal pending—Court of first 
instance—Application in respect of costs of dis- 
missed action.]|—-Where an action has been dis- 
missed with costs, an application to stay proceed- 
ings for costs pending an appeal raust be made in 
the first instance to the ct. below & not to the Ct. 
of Appeal.—-Orro v. LINDFORD (1881), 18 Ch. D. 
394; 51 L. J. Ch. 102; 30 W. R. 418, C. A. 
Annotations :—Consd. Cropper v. Smith (1883), 24 Ch. D. 

305. Mentd. Otto v. Steel, Otto v. Sterne (1886), Griffin’s 

Patent Cases, 179; Ellington v. Clark, Bunnett (1887), 58 

I. T. 40; Thomson v. American Braided Wire Co. (1889), 

6 R. P. C. 518; Gadd & Mason v. Manchester Corpn. 

(1892), 67 L. T. 569; VPirrie v. York Street Flax Sp "4 

Co. (1894), 11 R. P. C. 429; Cassel Gold Extracting Co. 

v. Cyanide Gold Recovery Syndicate (1895), 12 R. P. C. 

232; Shrewsbury & Talbot S. T. Cab Co. v. Sterckx 

(1895), 12 T. L. R. 122; Re Lewis & Stirckler’s Patent 

1896), 14 R. P. C. 24; Pneumatic Tyre Co. v. Leicester 

-neumatic Tyre & Automatic Valve Co. (1899), 16 

.P.C. 50; Taylor & Scott v. Annand & Northern Press 

& Engineoring Co. (1899), 16 R. P. ©. 547; True & 

Variable Electric Lamp Syndicate v. Bryant Trading 

Syndicate (1908), 25 R. P. C. 461. 


280. -|-—Ct. of Appeal has, under 
R. 8. C., Ord. 58, r. 16, original jurisdiction to 
stay execution, though, under r. 17, an application 
must be made in the first instance to the ct. below. 
Therefore, where such an application has been 
refused by the judge below, & is renewed in the 
Ct. of Appeal, it is not an appeal, but an original 
motion, & consequently can be made at any time, 
although 21 days may have elapsed since the re- 
fusal below.—CRroprER v. SMITH (1883), 24 Ch. D. 
805; 53 J. J. Ch. 170; 49 L. T. 548; 32 W. BR. 
212, C0. A. 

281. ——— Court of Appeal—Resignation of 
judge of first instance before application made.]— 
coo v. SMITH (No. 2) (1886), 31 Sol. Jo. 60, 











annotations :—Mentd. Re Gent, Goent-Davis v. Harris 
(1892), 40 W. R. 267; Re Evelyn, Kx p. General Public 
Works & Assets Co., (1894] 2 Q. B. 302; Robb v. Green 
(1895), 64 L. J. Q. B. 593; R. wo. Davies, [1906] 1 K. B. 
32; King v. Dopson (1911), 56 Sol. Jo. 51; R. v. Daily 
Mail, kx p. Farnsworth (1921), 90 L. J. K. B. 871. 














i -|—BRowN v. Brook, No. 271, 
ante. 
283. Appeal to House of Lords.|— 


An application for a stay of execution pending an 
appeal to the House of Lords from the Ct. of 
Appeal ought in all cases to be made to the Ct. 
of Appeal.—H AMI v. LILLEY (1887), 19 Q. B. D. 
83; 56 L. J. Q. B. 337; 56 L. T. 620; 35 W. R. 
437; 3T. L. R. 549, 0. A. 

aenclanton :—Distd. Manks v. Whiteley (1913), 57 Sol. Jo. 


Master.|—See No. 264, ante. 


EXECUTION. 


first instance—Court of Appeal—Whether an appeal 
from refusal or original motion.]|—GoDDARD v. 
THompson, No. 269, ante. 

285. —— |—A.-G. v. SWANSEA IM- 
PROVEMENTS & TRAMWAYS Co., No. 296, post. 

286. —— ——.]—CROPPER v. SMITH, No. 
280, ante. : 

In action against company in liquidation.|— 
See COMPANIRS, Vol. X., pp. 971, 972, Nos. 6685- 
6696. 











B. How Made. 


See R. S. C., Ord. 58, r. 17; Ord. 52, r.1, &, 
generally, PRACTICE. 

287. Notice to be given to opponent.]—An 
application to set aside a judgment & execution 
for irregularity will not be granted, with a stay of 
proceedings, unless notice of the application has 
been given to pltf.—RoLrr v. BRown (1835), 1 
Hodg. 27. 

288. Otherwise terms imposed—Payment 
into court of amount of judgment debt.|—The ct. 
declined to grant ex p. an injunction to restrain 
defts., who had been successful in an action at 
law against them, from levying execution for the 
costs, except upon the terms of pltfs. bringing the 
amount of the costs into ct.—-FISHER v. BALDWIN 
(1853), 1 Eq. Rep. 367; 22 L. J. Ch. 966; 1 W. R. 
484, C. A.; previous proceedings, 11 Hare, 352. 

289. a. notice must be given to the other 
side of any application to stay execution under a 
decision that is appealed from. 

I do not think such an application can be made 
ex p.... Applt. is not entitled to a stay of 
execution as of right, but it is in the discretion of 
the ct. to grant it or not as they think fit (GROVE, 
J.).—PrErRu REPUBLIC v. WEGUELIN (1876), 24 
W. R. 297; 3 Char. Pr. Cas. 464. 

Annotation :-—Folld. Emma Mining Co. v. Lewis (1879), 48 

L. J. Q. B. 504. 








290. .J|—MACLEAN v. VAUGHAN (1876), 20 
Sol. Jo. 723, C. A. 
Annotation :-~-Refd. Cropper v. Smith (1883), 24 Ch. D, 305. 


291. _—Upon an appeal being brought, 
an original application to the Ct. of Appeal for a 
stay of execu ion upon the decision appealed from, 
is a motion of which notice must be given to the 
other side & which cannot be made ex p.—EMMA 
SILVER MINING Co. v. LEwis & Son (1879), 48 
L. J. Q. B. 504, C. A.; previous proceedings, 4 
C. P. D. 396. 

See, also, R. S. C., Ord. 52, r. 6. 

292. Must be supported by affidavit—Applica- 
tion to Divisional Court.|—-When an application is 
made to the Div. Ct. for a stay of execution pending 
an appeal to the Ct. of Appeal, such application 
sho be supported by affidavit.—WELDON v. 
JOHNSON (1884), 1 T. L. R. 168, 0. A. 

293. ——— Showing special circumstances re- 
lied on.]|— THE ANNOT LYLE, No. 315, post. 

294. .—An application to stay exe- 
cution under the judgment in an action should, 
unless it is made the moment after the judgment 
has been pronounced, be supported by an affidavit 
showing the special circumstances on which appct. 











284. Where application refused by court of 


the Ct. of Appeal, & not to the t. 
which passed the order under appeal. 
ABBASSEE BEGUM v. MAHARANEE Rag 
aoe KOOER (1877), 1 C. L. I. 368.— 


PART II. SECT. te SUB-SECT. 3,— 


287 i. Notice to be given to opponent. ] 


—On a motion for a stay of execution 
pending an vo it is not necessary 
0 give fourteen days’ notice. The 
ordinary notice is sufficlent.— HENAN 


293i. Must be supported by affidavit 
—Showing special circumstances relied 
on.}-—-Where @ bill is filed to restrain 


relies.—-TucK v. SOUTHERN COUNTIES 


DEPOSIT 


the seizure of the goods of A. on an 
execution against B., on the ground 
that the goods have a peculiar value 
which damages would not compensate, 
there should be distinct & precise 
allegations of the necessary facts & a 
general allegation that the damage 
will be irreparable is not sufficient, on 
demurrer.—GARTSHORE v. GoRt BANK 


Part JJ.—Matrers Common To ALL MoprEs oF EXECUTION. 


BANK (1889), 42 Ch. D. 471; 58 L. J. Ch. 699; 
61 L. T. 348; 37 W. R. 769; 5 T. L. R. 719, C. A. 
Annotations :—Mentd. Thomas v. Searles, [1891] 2 Q. B. 

408; Thomas v. Roberts, [1898] 1 Q. B. 657. 

295. Unless made immediately after 
judgment pronounced.]|—Tuck v. SOUTHERN 
CouNTIES DEposir BANK, No. 294, ante. 

296. After refusal by court of first instance— 
Whether necessary to enter appeal—On motion to 
Court of Appeal.|—An application to the Ct. of 
Appeal under R. 8. O., Ord. 58, rr. 16, 17, to stay 
proceedings under a judgment pending an appeal 
to that ct., inasmuch as it cannot be made until 
after an application has been made to the ct. of 
first instance, is not an original motion but a 
motion by way of appeal, though it need not be 
formally entered as an appeal.—A.-G. v. SWANSEA 
IMPROVEMENTS & TRAMWAYS Oo. (1878), 9 Ch. D. 
46; 48 L. J. Oh. 72; 26 W. BR. 840, O. A. 
Annotation :—Consd. Cropper v. Smith (1883), 24 Ch. D. 305. 

Compare Nos. 269, 280, ante. 





C. Time for Making. 

See, generally, PRACTICE. 

297. Immediately after judgment.J|—Tuck v. 
SOUTHERN COUNTIES DrEposir BANK, No. 294, 
ante. 

298. ——- On hearing of appeal—Dismissed 
cross action remitted to judge of first instance.]— 
AUTOMATIC WEIGHING MACHINE Co. v. COMBINED 
WEIGHING & ADVERTISING MACHINE Co., No. 273, 


ante. 

299. Not till right to issue arises.|—Re A 
DeEsTorR, No. 261, ante. 

300. To court of appeal—After refusal by 
Nor court.|——-CROPPER v. SMITH, No. 280, 
ante. 


D. Costs of Application. 


301. Where appeal pending—To abide result 
of appeal—Discretion of court.|—The costs of an 
application to stay the execution of a decree 
pending an appeal are in the discretion of the ct. 
The proper rule is that they should ordinarily 
abide the result of the appcal.—BurpIck v. 
GARRICK (1870), 5 Ch. App. 453; 39 L. J. Ch. 661 ; 
22 L. T. 602; 18 W. R. 530, L. J. 

Annotations :—Expld, Lamb v. Eames (1870), 23 L. T. 135. 

Consd. Beattie v. Ebury (1873), 28 L. T. 458; Morry v. 


Nickalls (1873), 42 L. J. Ch. 479. Refd. Touche v. Metro- 
politan Ry. Warehouse Co. (1871), 40 L. J. Ch. 496. 


802. Whether to be paid by applicant.}— 
There is no inflexible rule that a person applying 
to stay proceedings under a decree pending an 
appeal must pay the costs of the application.— 
SHREWSBURY (EARL) v. TRAPPES (1860), 2 De G. F. 
& J.172; 45 BH. R. 588, L. JS. 

sar nega :—Refd. Burdick v. Garrick (1870), 5 Ch. App. 





PART II. SECT. 1. SUB-SECT. 3.— 


802i. Where oe ee pending — 
Whether to be pard by applicant.}— 
Where applt. who had given the 
statutory notice of appeal to the Ct. 
of Appeal, but had not served his 
reasons, moved to stay execution under 
R. 8. O., 1877, c. 38, 68. 27, 28, the ct. 
examined the pleadings to ascertain 
whether the appeal was frivolous, but 
ordered applt. to pay the costs of 
the application.—NoRVAL v. CANADA 
SOUTHERN Ry. Co. (1879), 7 P. R. 
462.—CAN. 


p Paid by applicant.}— An appli- 
cation for a stay of execution is an 
application for an indulgence, & appct. 
should pay the costs.—ALEXANDER v. 
es (1909), 14 B. C. R. 250.— 


e . 
= 


Ontario, 


ordina 
notice, 


420.L. R 


- 413; 
CAN. 


q. Taxation of costs.)—A 
to stay execution upon an order of the 
Dominion Board of Railway Comrs. 
made a rule of the Supreme Ct. of 
while neither an 
locutory motion in an action nor an 

motion upon 
as such analogy to the latter 
as to justify the taxation of the costs 
of it according to the provisions of 
the tariff of fees applicablo to motion 
upon originating notices.—Re Ciry or 
d’orontTo & TorRONTO Ry. Co. (1918), 


PART II. SECT. 15, SUB-SECT. 4.— 


809i. In discretion of court.}—Under 
R. 8. C., Ord. 58, r. 16, the erenuing 
a stay of execution pending appea 
‘ be taken, is a matter of each particular L. R. 36.—N 
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303. Appeal to House of Lords.]— 
The costs of an application to stay the execution 
of a decree pending an appeal to the House of 
Lords are to be paid by appct.—TopHam (LADY) 
v. PORTLAND (DUKE) (1863), 1 De. G. J. & Sm. 608 ; 
32 L. J. Ch. 606; 8 L. T. 679; 11 W. R. 813; 46 
E. R. 239, L. JJ. 


Annotations :—Consd. Burdick v. Garrick (1870), 5 Ch. App. 
cae Rati. Galloway v. London Corpn. (1865), 11 Jur. 








304. ——- ——.]—Merry v. NICKALIS, No. 3238, 
post. 
305. ——— —_—.]—-BEATTIE v. Esury (LORD) 


(1873), 28 L. T. 458, L. JJ. 
Anciaion -—Mentd. Boswell v. Coaks (1887), 36 Ch. D. 


306. .|—The costs of an application 
to stay proceedings pending an appeal must be 
paid by appct.—CoormR v. CoorER (1876), 2 
Ch. D. 492; 45 L. J. Ch. 667; 24 W. R. 628; 3 
Char. Pr. Cas. 466, C. A. 


Annotations :—. pid. Morgan v. Elford (1876), 25 W. R. 
136. Consd. Adair v. Young (1879), 40 L. T. 598. Retd. 
A.-G. v. Swansea Improvements & Tram. Co. (1878), 
48 L. J. Ch. 72; Grant v. Banque Franco-Egyptienne 
Se 38 L. T. 622; Cropper v. Smith (1883), 24 Ch. D. 











307. ——.]—NativE Guano Co. v. SEWAGE 
MANURE Co. (1888), 4 T. L. R. 438, C. A. 

308. Where appeal dismissed—Costs of applica- 
tion caused by appeal.|—Where a contributory of 
& co. was ordered to pay a certain sum of money 
to the liquidator, the contributory took out a 
summons to stay execution pending an appeal, 
& stay of execution was ordered upon the terms 
of his paying the money & £50 for costs into ct., 
no order being made as to the costs of the summons 
to stay. The appeal was dismissed with costs, 
but no reference was made as to the costs of the 
summons to stay, & the taxing master disallowed 
the costs of that summons. On summons to 
review the taxation:—Held: the contributory 
was ordered to pay the £50 into ct. to satisfy 
such costs as the court should think he ought to 
pay, & the costs of the summons to stay being 
caused by the appeal must be paid out of the £50 
in ct., & the ct. had jurisdiction at any time to 
make such order.—Re BricHtTon LIVERY STABLES 
Co. (1885), 52 L. T. 745. 


SUB-SECT. 4.—WHEN GRANTED. 
A. In General—Discretion of Court. 
309. In discretion of court.|—PERU REPUBLIC 
v. WEGUELIN, No. 289, ante. 
310. ———.]—-R.. S. C., Ord. 58, r. 16, gives the 
ct. against whose decision an appeal is pending a 


| discretion to refuse applt. a stay of proceedings, 


motion case.—REYNOLDS v. McPHAIL (1907), 


13 B. C. R. 159.—CAN. 


809 ii. ——-.}—The power to stay 
execution pending an appeal is purely 
discretionary, & may be exercised in a 
proper case though the application is 
not made on affidavit. EKxecution 
stayed pending an appeal by a railway 
co., defts., from an order refusing a 
new trial, on the terms of their lodging 
in ct. the amount of the verdict & a 
sum to cover costs, although the 
application was not grounded upon 

“davit stating special circumstances, 
—M‘CaRTHY v. CORK STEAM PACKET 
Co. (1885), 16 L. R, Ir. 194.—IR. 
ree eo ndea epee on bay ok 

e ot. gave judgment for pitf. bu 
directed a stay of execution in con- 
sideration of the poverty of deft.— 
FLAHAVAN UV. GAMBLE (1817), 1 Nfld. 


inter- 
originating 


40. W.N, 44 


of 
to 
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Sect. 15.—Stay of execution: Sub-sect. 4, A. & B. 
(a) 4. 

& no practice binding on the cts. has, or can be, 
established to the effect that the ct. will only 
refuse a stay of proceedings as to costs upon the 
terms that resp.’s solr. shall give an undertaking 
to repay, in the event of the appeal being success- 
ful, the costs paid to him by applt.—A.-G. v. 
EMERSON (1889), 24 Q. B. D. 56; 59 L. J. Q. B. 
192; 62 L. T.21; 38 W.R.102,C. A. 


Annotation :—Folld. stner Kellner Alkali Co. v. Com- 
mercial Development Corpn. (1899), 68 L. J. Ch. 402. 


311. Circumstances of each case.|—THE 
RatTata, No. 827, post. 

312. -J|—Pltf. succeeded in an action in 
which nominal damages & an injunction were 
claimed on the ground of an alleged nuisance by 
noise. At the trial defts. did not ask for a stay, 
but subsequently objected to pay the taxed costs 
except on the personal undertaking of pltf.’s 
solrs. This undertaking the solrs. declined to give. 
Application for a stay was then made to the judge, 
but he refused to make an order :—Held: the 
matter was one in the absolute discretion of 
the ct., & no special circumstances were shown, 
which would primé facie entitle resps. to the order 
they sought.—BEcKER v. Eari’s Court, Lp. 
(1911), 56 Sol. Jo. 206, C. A. 

313. Matters which must not influence 
judge—Opinion of jury as to costs.|—By NR. S. C., 
Ord. 58, r. 16, ‘' An appeal shall not operate as 
a stay of execution or of proceedings under the 
decision appealed from, except so far as the ct. 
appealed from, or any judge thereof, or the Ct. 
of Appeal, may order, & no intermediate act or 
proceeding shall be invalidated, except so far 
as the ct. appealed from may direct ’’ :—Held: 
where in a libel action the jury find a verdict for 
pitf. for a farthing, & at the conclusion of the 
trial the judge refuses to deprive pltf. of costs, 
é& on a subsequent day it appears from com- 
munications which have taken place with the 
jurymen since the trial that it was the opinion 
of the majority of the jury that pltf. should be 
deprived of costs, the judge is not entitled, in 
deciding whether he will grant a stay of exccution 
pending an appeal, to take into consideration the 
opinion of the jury on the question of costs.— 
WOOTTON v. SIEVIER (1913), 30 T. L. BR. 165. 

See, further, Sub-scct. 4, B., post. 














B. In Particular Cases. 
(a) Where Further Proceedings Pending. 
i. Appeals. 

Stay of proceedings generally, see PRACTICE. 

See R.S. C., Ord. 58, r. 16. 

314. General rule—Special circumstances must 
be shown—Appeal to House of Lords.]—Except 
under special circumstances the ct. will not stay 
the proceedings under a decree pending an appeal 
to the House of Lords.—THORPE v. MATTINGLEY 
(1838), 3 Y. & C. Ex. 254; 8L. J. Ex. Eq. 9; 160 
E. R. 696. 

315. —— -|—When an appeal is brought 
from the Ct. of Appeal to the House of Lords in 
an Admity. action, in which bail has been given 
by the parties, an application by applt. to stay 
execution pending the appeal, will not be granted, 


PART Il. SECT. 15, SUB-SECT. 4.— 
B. (a) i. 





for return of value of gold dust refused. 
Proceedings on execution stayed in 


EXECUTION. 


unless special circumstances are shown by 

affidavit.—TuEe ANnnot LYLE (1886), 11 P. D. 

114; 55L. 7.576; 34 W. R. 647; 6 Asp. M.L. O. 

50; sub nom. NENUPHAR (OWNERS) v. ANNOT 

LYLE beapealatis p 55 1L. J. P. 62, C. A. 

Annotations :—Refd. The Ratata, [1897] P. 118. Mentd. 
Re Ship Albano (1892), 8 T. L. R. 425; The Merchant 
bee {1892} P. 179; The Schwan, The Albano, [1892] 


316. .J|—We were also asked to stay 
execution unless deft.’s solr. gave his personal 
undertaking to repay the costs in the event of 
our decision being reversed in the House of Lords. 
But ever since A.-G. v. Emerson, No. 310, ante, 
this ct. has said that it will not make any such 
order without some reason to justify it. There is 
none in this case (LINDLEY, M.IR.).—CASTNER 
KELLNER ALKALI Co. v. COMMERCIAL DEVELOP- 
MENT Corpn. (1899), 68 L. J. Ch. 402; 801. T. 
476; 47 W. R. 5384; 43 Sol. Jo. 436, C. A.3; on 


appeal (1900), 17 R. P, C. 593, H. I. 

Annotations :—Mentd. Osmond v. Mutual Cycle & Manu- 
facturing Surely Co. (1899), 68 IL. J. Q. B. 1027; Kelvin 
v. Whyte, Thompson (1907), 25 R. P. C. 177. 


317. Irreparable injury resulting from 
execution.}|—The ct. will not stay the execution of 
a decree, pending an appeal to the House of Lords, 
unless it can be satisfactorily proved that its 
being issued will create irreparable injury.— 
A.-G. v. Murpock (1852), as reported in 21 
L. J. Ch. 694; 19 L. T. O. S. 178, L. JT- 


Annotations :—Mentd. A.-G. v. Clapham (1853), 10 Hare, 
540; A.-G. v. Anderson (1888), 57 L. J. Ch. 543. 


318. Grounds for granting or refusing—Action 
on foreign judgment— Appeal pending in foreign 
court.|—Where an action was brought in this 
country on a foreign judgment, & pltf. obtained 
a verdict & judgment, the ct. refused to prevent 
pltf. charging deft. in execution upon the latter 
judgment, though it was sworn that an appeal 
was still pending in the foreign ct. upon the 
original judgment, it not appearing that the appeal 
had been proceeded with.—ALIVON v. FURNIVAL 
(1834), 1 Cr. M. & R. 277; 3 Dowl. 202; 4 Tyr. 
751; 3L. J. Ex. 241; 149 E.R. 1084. 

Annotations :—Refd. Re Henderson, Nouvion v. Freeman 
(1887), 35 Ch. D. 704. Mentd. R. v. Douglas (1845), 1 
Car. & Kir. 670; Boyle v. Wiseman (1855), 10 Exch. 
647; In the Goods of Holl (1858), 1 Sw. & Tr. 136: Ingate 
v. Austrian Lloyd’s Co. (1858), 6 W. R. 659; Didisheim 
v. London & Westminster Bank, [1900] 2 Ch. 15. 

319. Appeal nugatory if successful.] 
Where an unsuccessful party is exercising an 
unrestricted right to appeal, it is the duty of the 
ct. in ordinary cases to make such order for staying 
proceedings under the judgment appealed from, 
as will prevent the appeal, if successful, from being 
nugatory. But the ct. will not interfere if the 
appeal appears not to be bond fide, or there are 
other sufficient exceptional circumstances. When 
the ct. makes an order to stay proceedings pending 
an appeal, it will put applts. on terms to speed the 
appeal, & it will not interfere with the execution 
of the order of the ct. below respecting costs, 
except to put the solr. who is to receive the costs 
upon an undertaking to refund them if required 
to do so.—WILSON v. CHURCH (No. 2) (1879), 12 
Ch. D. 454; 41 L. T. 296; 28 W. R. 284, C. A. 
Annotations :-~Refd. Bradford v. Young, Re Falconar’s 

Trusts (1884), 28 Ch. D. 18; The Ratata, [1897] P. 118. 

320. -~—.]—The Ct. of Appeal will not 
grant a stay of execution pending appeal, unless 




















unless special 


the Ct. of Appeal, 
a stay of 


circumstances are shown, 


8151. General rule—Special circum- | special circumstances,—OLaEN v. Des- | execution upon the judgment below 
stances must be shoum.}-—-Pltf. signed | JARLAIS (1909), 12 W. L. R. 467.—- | will not be granted.—WILLIAMSON v, 
judgment & received gold dust out of | CAN. GRIGOR (1912), 22 W. L. R. 29; 6 
ct. & distributed same. Then deft. DL R. 53; 2 W. W. TR. 898.— 
served notice of appeal. Application 315 if. -_— ——.]—Upon appeal to ' CAN. 
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it can be shown that irreparable mischief may 
be done by refusing a stay.— CHESTER v. POWELL 
(1885), 1 T. L. R. 390, C. A. 

321. Payment into court—Whether granted 
as of course.|—Where a decree has been made 
for the payment of money, it is the general 
rule to stay proceedings pending an appeal, 
when the party against whom the decree is made 
pays the money into ct., & the appeal is not 
frivolous. 

A decree was made for payment to two pltfs. 
of the sum of £2,000. One of pltfs. was abroad. 
Defts. appealed from the decrec, & stated that 
counsel had advised that the appeal would succeed : 
—Held: it was a mattcr of course to stay pro- 
ceedings upon defts. paying the money into ct.—- 
ToucuE v. METROPOLITAN RAILWAY WAREHOUSE 
Co. (1871), 40 L. J. Oh. 496. 

322. -}—BARKER  v. 
ee 331, post. 

2 








ee 
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: Or to party entitled—Subject 
to security for repayment.]|—(1) Proceedings on an 
order to pay money & costs stayed pending an 
appeal, on payment of the money by deft. to 
pltf., pltf. giving security for repayment, or if 
pltf. preferred it on payment into ct., the costs to 
be paid to pltf.’s solr. on his undertaking to repay 
them if directed. 

(2) Appit., in such a case, must pay the costs 
of the application.—MErRY v. NICKALLS (1873), 
8 Ch. App. 205; 42 L. J. Ch. 479; 28 L. T. 296; 
21 W. R. 305, L. 0. & L. Jd. 


Annotations :—As to (2) Folld. Cooper v. Cooper (1876), 
2 Ch. D ‘ 52, 


. D. 492; Morgan v. Elford (1876), 4 Ch, D. 3 
Refd. Adair v. Young (1879), 11 Ch. D. 136. 

324. Undertaking to refund.|—A party 
to whom costs have been ordered to be paid, 
will not be restrained from enforcing the order 
pending an appeal to the House of Lords, if his 
solrs. undertake to refund if the order should be 
reversed.—MORGAN v. ELFORD (1876), 4 Ch. D. 
352; 25 W. R. 136, C. A. 

Annotations :—Apld. Grant v. Banque Franco-Kgyptienne 
(1878), 3 C. P. D. 202, Mentd. Platt o. Rowe (Trading 
as Chapman & Rowe) & Mitchell (1909), 26 T. L. R. 49. 
325. -]—The recovery of costs pay- 

able under an order will not be stayed pending 

an appeal to the House of Lords, if the solrs. to 
whom they are payable give their personal under- 
taking to refund in case of the order being reversed. 

Payment of costs will not be stayed on the 
ground that another proceeding in the same action 
is pending under which costs may become payable 
to appct.—-GRANT v. BANQUE FRANCO-EGYPTIENNE 
(1878), 3 O. P. D. 202; 47 L. J. Oh. 455; 38 L. T. 
622; 26 W. R. 669, OC. A. 

326. ——— ———-.]—-SANTA CLARA (OWNERS) v. 
LONDON & NORTH-WESTERN Ry. Co. (1886), 2 
T. L. R. 312, C. A. 


327. ——- ——.]—Pltf., a foreigner residing 











$211. Grounds for granting_or re- 
fusing—Payment into court---Whether 
ranted as of course.)}—A party appeal- 
ng against a decree, which directs him 
to pay mnoneys may obtain stay of 
execution of the decree, so far as it 


in general the 
stayed; but 


upon security for costs being allowed 
roceedings ought to be 
it is made to appear 
in any case that rosp. may suffer 
injustice by his execution being stayed, 
then the stay may be removed, upon 
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abroad, on instituting his action deposited £350 
by way of security. On judgment being given 
for defts., £308 13s. 10d. of this sum was paid over 
to defts. by way of costs & the balance returned 
to pltf., who, on his appeal being successful, 
claimed the return of the costs :—Held: in the 
circumstances, a stay would be granted unless 
pltf.’s solrs. gave an undertaking to refund any 
costs in the event of defts.’ appeal to the House of 
Lords being successful. 

The authorities cited do not affect the question, 
as it is a pure matter of discretion depending on 
the particular circumstances of each case (ESHER, 
M.WR.).—Tue Ratata, [1897] P. 118; 66 L. J. P. 
39; 76 L. T. 224; 8 Asp. M. L. CO. 236, O. A. ; 
on appeal, sub nom. PRESTON CORPN. v. BIORN- 
STAD, THE RATATA, [1898] A. OC. 518, H. L. 
Annotations :—Mentd. Lohne, otc. (Qwners of Barque 

Ydun) & Skibs Assce. Forening Protector v._ Preston 

Corpn., The Ydun (1899), 81 L. T. 10; The Maréchal 

Suchet, [1911] P. 1; The West Cock, ([1911] P. 208. 

328. Protection of fund in court.J—A 
decree was made in three suits for the administra- 
tion of the personal estate of an intestate, directing 
the usual inquiry as to her next of kin. A 
certificate was made finding five persons of the 
names of F., who were resident abroad, to be the 
next of kin, & an order was made for distribution 
of the fund in ct. among them. S., who had not 
been a party to the proceedings, applied by motion 
to stay the distribution of the fund, alleging herself 
to be next of kin. The Vice-Chancellor suspended 
the giving out of the order, & directed his chief 
clerk to inquire whether S. had made out a primd 
facie case, & the chief clerk finding that she had 
not, the Vice-Chancellor directed the order to 
be given out without prejudice to any independent 
proceeding by S. Four of the five shares were at 
once transferred to four of the persons found 
entitled ; the fifth remained in ct. Two of the 
shares which had been transferred were sold out, 
& the proceeds received by the vendors. S. then 
commenced an action, & obtained in it an order 
granting an injunction to restrain any dealing 
with the three shares which had not been sold, 
& directing an inquiry who were the next of kin, 
& this order was subsequently directed to be taken 
as made in the three suits as well as in the action. 
The chief clerk again found the F. family to be 
the next of kin. The action & a summons to 
vary the certificate were heard before the Vice- 
Chancellor, who dismissed the summons & the 
action, but continued the injunction in the three 
causes until further order. S. appealed, & the 
Ct. of Appeal affirmed the decision of the Vice- 
Chancellor dismissing her bill, but S. being about to 
appeal to the House of Lords :—Held: as, if S. 
ultimately succeeded in the House of Lords, her 
success would be useless unless the fund was pro- 
tected in the meantime, the injunction ought to 





security for the appeal, an order has 
been made setting aside the executions, 
pitf. is entitled, after dismissal of the 
appeal, to the costs of the executions 
& certificates.—Day v. RUTLEDGE 
(1899), 12 Man. L. R. 451.— CAN, 


directs payment, on his lodging the 
amount in ct., unless the other party 
gives security for the repayment of 
the moncy in the event of the decree 
being reversed. If such security be 
given by the successful party, then 
stay of execution should not be granted. 
—DHUNJIBHOY COWASJI UMRIGAR v, 
aa (1858), I. L. R. 18 Bom. 241.— 


Security for costs 
Whether granted as of course—Possibility 
* injustice to respondent by stay.)— 
pon an appeal to the Ct. of Appeal, 
J.—VOL. XXI. 


terms which may be just to both 
parties.— WINTEMUTE v. BROTHERHOOD 
OF RAILWAY ‘TRAINMEN (1899), 19 
P. R. 6.—CAN. 





8. Perfecting of security for 
appeal—Whether granted as of course.) 
—A pltf. is justified under a necns 
Bench Act, 1895, r. 683, in isa 

executions & certificates of judgmen 
immediately on She rar being entered 
notwithstanding deft. has given notice 
of appeal to the Supreme Ct., &, 
although, upon the perfecting of the 


$244. —— Undertaking to refund. |— 
On an application for a stay of pro- 
ceedinga on a‘ verdict pending an 
appeal, the stay was refused except on 
terms of pa ent of the amount of 
the verdict to the successful party & 
the taxed costs to his solr., the former 
giving security for repayment in cage 
of the appeal being successful, or 
consenting that the amount be pald 
into ct., & the latter Ma J an under- 
taking to repay the costs if so ordered 
by the rider Ct.—-PORTER v. O’CON- 
NELL (19 r) 43 N. B. R. 611.—CAN, 


GG 
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Sect. 15.——Stay of execution: Sub-sect. 4, B. (a) 1. 
& 11.) 

be continued pending the appeal.—PonInr v. 

GRAY, STURLA v. FRECCIA (1879), 12 Ch. D. 438 ; 

41 L. T.178; 28 W. R. 360, ©. A. 

329. .|—An order was made by the 
Ct. of Appeal directing a sum of Consols in ct. to 
be sold & the proceeds paid to B. Y. appealed 
to the House of Lords & after sale but before 
payment out applied to stay proceedings pending 
the appeal, asking,to have the proceeds of the sale 
of the funds re-invested, & retained in ct. :— 
Held: as a condition of obtaining the order, 
Y. must undertake that in case his appeal was 
unsuccessful, he would make good the difference 
between the income actually produced by the 
fund & interest at £4 per cent. per annum, & would 
also pay the costs of the sale & reinvestment. 
—BREWER v. YORKE, YORKE v. BREWER (1882), 
20 Ch. D. 669; 31 W. R. 109, ©. A. 

Annotation :—Refd. Bradford v. Young (1884), 51 L. T. 550. 


330. ——.]—In the absence of special 
circumstances it is not the practice of the ct. to 
retain in ct. pending an appeal a fund which has 
been ordered to be paid out, because there is an 
appeal from the order. 

An order directing the payment of a fund out 
of ct. to pltf. having been made just before the 
commencement of the Long Vacation, & an appeal 
having been presented, a suspension of the pay- 
ment out was granted over the Long Vacation, 
in order to enable applt. to apply to the Ct. of 
Appeal. 

On appeal, it being shown that pltf. had been 
abroad for two years, & that appct. could not 
discover his address :—Held : payment out ought 
to be stayed if appct. would give security to pay 
to pltf. interest at £4 per cent. on the present 
value of the funds in ct., & to make good to plttf., 
if the appeal was unsuccessful, the difference 
between the highest market price of the invest- 
ments at any time before the hearing of the appeal 
& their market price on the day of the hearing of 
the appeal.— BRADFORD v. YOUNG, J?e FALCONAR’S 

















331 i. Inabjlity to repay amount 
levied. |—The only ground for a stay of pitf.; but, 
execution pending appeal, is an 


affidavit showing that, if the damages 
& costs are paid, there is no reasonable 
probability of getting them back, even 
if the appeal succeeds.— ATKINSON v. 


was refused. 





the judgment at the trial in favour of 
it appearing that the 
execution had been satisfied by pay- 
ment to the sheriff, the application 
lf the execution could 
be stayed, deft. should come into ct. 
with oll neceskary affidavits to estab- 


EXECUTION. 


Trusts (1884), 28 Ch. D. 18; 54 L. J. Ch. 368 ; 
51 L. T. 550; 33 W. R. 159, C. A. 

See, further, PRACTICE. 

331. Inability to repay amount levied.|— 
The ct. will not stay execution for costs, pending 
an appeal to the House of Lords, upon payment into 
ct. of the amount, without the inability of resp. to 
repay the amount or other special circumstances 
being shown.—BARKER v. LAVERY (1885), 14 
Q. B. D. 769 ;*54 L. J. Q. B. 241; 33 W. R. 770, 


C. A. 
Annotations :—Apld. The Annot Lyle (1886), 11 P. D. 114. 
Folld. Atkins v. G. W. Ry. (1886), 2 T. L. R. 400, 


382. -|—Where an application was 
made to stay execution of a judgment pending an 
appeal to the House of Lords on the ground that 
if certain moneys were paid to a party to the 
action under the terms of the judgment, & the 
appeal were successful, it was probable that the 
money would not be repaid :—Held: the grounds 
were not sufficient to induce the ct. to grant the 
application. Re BOWER (DECEASED), AIREY v. 
Boweknr (1886), 2 T. L. R. 291, C. A. 

333. Appeal contemplated only—Applica- 
tion with view to gaining time.|—An application to 
stay execution will not be granted by the Ct. of 
Appeal in order to give a party who is dissatisfied 
with the amount of damages assessed by a jury, 
an opportunity to decide whether he will appeal 
or not to the House of Lords. 

Defts. have neither presented nor decided to 
present an appeal to the House of Lords, & we 
are asked to grant a stay of execution, in order 
to give them an opportunity to decide whether they 
will do so or not. I have never heard of such an 
application except where an appeal has been 
presented, or where the House of lords is not 
sitting, & then appct. always undertakes to 
present it. This is an entirely new application, & 
I say emphatically it is one which ought not to 
be granted (JkssEL, M.R.).—M— WEBBER v. LONDON, 
BRIGHTON & SouTH Coast Ry. Co. (1881), 51 
L. J. Q. B. 154, C. A. 

334, Allegation of prejudice at trial.j—In 
support of an application for a stay of execution 

















, rights to the property declared, & 
obtained an interim injunction re- 
straining A. from executing his decree 
poneee the decision of their suit. 

his suit was dismissed, & the sons of 
B. appealed to the High Ct. <A. again 
applied for execution of his mtge. 


CANADIAN Paciric Ry. Co. (1915), 32 lish his position; an adjournment decree, whereupon the sons of B. 
W. L. R. 246; 9 W. W. R. 100, 600; would not be granted to enable him to applied for a further injunction 
25 D. L. I. 48, 769; 8 Sask. L. RR. procure affidavits.—BARNUM v. BECK- restraining A. from executing his 
179.—CAN. WITH (1912), 22 W. L. R. 761; 17 decree pending their appeal to the 

33111. -— .J}—A stay’of execu- B. C. R. 496; 7 D. L. R. 931; 3 High %.; this application was 
tion pending appeal is not granted as W. W. R. 441.—CAN. granted :— Held: the subordinate 


a matter of course, but only on special 
grounds. There should be aftidavit 
evidence from one who knows the 
facts deposed to or based on informa- 
tion from one who knows. Semble : 
it should be shown that the other party 
would be unable to repay the amount 
levied by execution if the appeal were 
unsuccessful.—CLARKE v. CANADIAN 
NATIONAL Ry. Co., [1922] 2 W. W. BR. 
1023,—CAN. 


t. —— Where parties understand 
case will be appealed—Whether formal 
leave necessary.J)—The ct. refused to 
rescind the stay of procecdings on the £ 
execution, although no notice of the 
grounds of appeal had been served or 
formal leave to appeal 
parties having understood that the 
case would be appealed.—GRanvT v, 
GREAT WESTERN Ry. Co. (1859), 8 
C. P. 348.—CAN, 


a. Necessity for affidavits U 

appellant.J—Deft. applied to the trial 
judge for a tay of execution pending 
an appeal to the Ct. of Appeal from 


b. —— 


tions, 


restraining 


to security bein: 
KIKPA DAYAL v. 





Mere 


appeal. 
In the execution 





Further litigation arising 
from execution.}—As many complica- 
) probably resulting in further 
litigation, were likely to arise if the 
decree-holder were allowed to proceed 
with the execution sale, & no practical 
injury to any one would be caused by 

er from so doing until d 
the decision of the appeal, a temporary 
injunction should be granted subject 
ry given by applt.— 
{ANI KISHORI (1887), 
I. L. R. 10 All. 80.—IND 


‘ ossibtility of success 
"of appeal — Whether 
ay nc suit an oe e a 
ains - on a mtge. bond in the ct. 
asked, all of & subordinate judge, which decree 
was confirmed by the 
A. then applied for execution. 
roceedings the sons 
of B. intervened claiming a portion of 
the properties attached ; 
was dismissed, & the sons of B. 
brought a regular suit before the 
same subordinate judge to have their 


judge had no right to restrain the 
decree-holder from cxecuting his decree 
merely on the possibility of the Appel- 
late Ct. roversing his decision.— 
GOSSAIN MONEY PUREE v. QURU 
PERSHAD SINGH (1884), I. L. KR. 11 
Calc. 146.—IND. 


: Substantial lose resulting 
from execution.}—In order to obtain a 
stay of execution of a decree directing 
the payment of money, appct. must 
satisfy the ct. on affidavit that sub- 
‘ stantial loss may result to him unless 
execution is stayed.—GAIKWAR SIKAR 
v. GQHANDI (1899), I. L. BR. 25 Bom. 
243.—IND. 


e. ——— Danger of property being 
wrongfully sold.j—~In execution of a 
simple money decree against M., the 
Gooree bolder, R. teria oe 
property as belonging to udgment- 
debtor. To this attachment C. ob- 
ected, & her objection was sustained. 
"he decree-holder thereupon brought 
a suit, as provided by Code of Civil 
Procedure, 8. 283, against the Judgment- 





sufficrent.|—A. 


High Ct. on 


this claim 
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pending appeal, it was alleged that a great deal 
of prejudice had been imported into the case at 
the trial, & that there were the strongest grounds 
for the appeal :—Held: the grounds were not 
sufficient to grant the application.—ATKINS v. 
aces WESTERN Ry. Co. (1886), 2 T. L. R. 400, 

335. Bail given in Admiralty action.]— 
THE ANNOT LyLE, No. 315, ante. 

336. Non-compliance with order of court— 
Security for costs of appeal.|—Re CorpPNn. oF 
ee InvEstorsS, Lrp. (1897), 41 Sol. Jo. 384, 

ween terms will be imposed.]— See Sub-sect. 5, 
post. 








ii. Other Proceedings. 


337. Sufficiency of proceedings as grounds for 
stay—Trial of opponent’s witnesses for perjury in 
the action.]—The ct. refused to stay execution after 
verdict & judgment, which was affirmed on error, 
until the trial of an indictment for perjury against 
two of pltf.’s witnesses in the action, & the rule 
nisi having been obtained upon deft.’s own 
affidavit alone, they discharged it with costs.— 
WARWICK v. BRUCE (1815), 4 M. & S. 140; 105 
E. BR. 787. 

Annotations :—Mentd. Thurtell v. Beaumont (1823), 1 Bing. 
339; Maclean wv. Maclean (1829), 2 Hag. Ecc. 601; 
Kenrick v. Kenrick (1831), 4 Hag. Eee. 114. 

338. New trial—Stay as to costs recovered 
in different action between same parties.]|—-Costs 
recovered in one action, cannot be set off against 
costs of the other party in another action, on 
which he has a verdict, but on which a new trial 
is pending. Sembie: execution for the costs 
actually recovered, may be suspended for a short 
time, till the rule in the other action is determined. 
——-MASTERMAN v. MALIN (1831), 7 Bing. 435; 5 
tan: & P. 325; 91.J3.0.8. C0. P.171; 1381 E.R. 
Annotation :—Mentd. Alliance Bank v. Holford (1864), 16 

C. B. N.S. 460. 


339. Administration action.|—To an 
action by a creditor to recover a debt due upon 
bond against the heir-at-law of an intestate, deft. 
pleaded that he had no lands by descent other than 
those mentioned in his plea, to which pltf. replied, 
that deft. had other lands, whereupon issue was 
joined. Three weeks previously to the time fixed 
for the trial of the action, a decree in a creditor’s 
suit for the administration of the intestate’s estate 
was obtained, &, on the same day, notice of the 
decree was served upon pltf.’s solr., who refused to 
stay the proceedings in the action. A few days 
before the trial took place, deft. moved, upon 
notice, for an injunction to stay the trial, which 
motion was refused. Upon appeal :—Held: the 
Injunction ought to have been granted. In the 
meantime, the trial having been had, & a verdict 
given for pltf., injunction granted to stay execution, 


debtor & C., & in this suit obtained a 
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upon payment of pltf.’s costs up to the time when 

he had notice of the decree.—RovusE v. JONES 

(1844), 1 Ph. 462; 4 L. T. O.S. 1294; 41 E.R. 

708; sub nom. Roost v. Jongs, 14 L. J. Ch. 4; 

8 Jur. 1035, L. C. 

340. Motion for new trial.]}—The Ct. of 
Appeal, following the former practice of the Div. 
Ot., will not grant a stay of execution pending an 
application for a new trial except under special 
circumstances; & the mere allegation either 
that there has been a misdirection, or that there 
was no evidence to go to the jury, is not to be 
considered as a special circumstance.-MONK 1. 
BARTRAM, (1891] 1 Q. B. 846; 60 L. J. Q. B. 267 ; 
64L.T7.45; 89W.R.310; 77. L. BR. 227, C. A. 

341. Mere cross demand.]—The ct. will 
not restrain proceedings in an action at law to 
recover damages for breach of a contract, until 
an account of the mercantile dealings & transactions 
had between the parties shall have been taken in 
a suit in equity, instituted by defts. at law, & the 
result of such account shall have been ascertained. 

The mere existence of a cross demand, on the 
part of plitfs. against deft., is not a sufficient ground 
to restrain deft. in equity from taking out execu- 
tion on a judgment recovered by him in an action 
for damages against pltfs. in equity, until after an 
account shall have been taken in equity between 
the parties. 

Pitfs. in equity, in such a case, must, for the 
purpose of the injunction sought by them, 
establish from admissions contained in the answer 
of deft., or from documents produced by him, 
the case made by their bill—RAWwsoN v. SAMUEL 
(1841), Cr. & Ph. 161; 10. J. Ch. 214; 41 H.R. 
451, L. C. 

Annotations :-—Consd. Fisher v. Baldwin (1853), 11 Hare, 
352. Refd. Best ». Hill (1872), L. R. 8 Cc. P. 10; White 
v. Witt (1876), 24 W. KR. 727. Mentd. Dodd v, Lydall, 
Lydall v. Dodd (1842), 1 Hare, 333; Gordon v. Pym 
(1843), 3 Hare, 223; Bury v. Allen (1845), 1 Coll. 589; 
S. E. Ry. v. Brogden (1850), 3 Mac. & G. 3; Harvey v. 
Palmer (1851), 4 De G. & Sm. 425; Gibson v. Goldsmid 


eee 3 Eq. Rep. 106; Stimson v. Hall (1857), 1H. & N. 
31; Agra & Masterman’s Bank v. Hoffmann (13864), 








5 New Rep. 214; Watson v. Mid Wales Ry. (1867), 
L. R. 2 Cc. P. 593; Middleton v. Pollock, Ha p. Nugee 
(1875), L. R 20 Eq. 29; Johnson v. Lyttle’s Iron Agency 


(1884), 25 Ch. D. 587 


342. Rule nisi to reduce damages.]|— 
Where a rule nisi for reducing the damages is 
granted, execution should be stayed only in 
respect of the amount mentioned in the rule.— 
BATE v. PANE (1849), as reported in 13 Jur. 609. 

343. Intention to move against verdict.}|— 
Where there appears to be a bond fide intention 
to dispute a verdict at the assizes, & to move to set 
it aside, the judge will stay the execution on 
bringing the debt or damages into ct.—Buck- 
MASTER Vv. MEIKLEJOHN (1853), 20 L. T. O. S. 316; 
subsequent proceedings, 8 Exch. 634. 

3 -|—The question of the 














decree from the ct. of first instance. 
C. appealed to the eae Ct. & pending 
the appeal, applied for an injunction 
against R. under sect. 492 of the 
Code :—~Held: such an injunction 
could not under the circumstances be 
granted, inasmuch as it was impossible 
to say that tho attached propery was 
in danger of being “ wrongfully ” sold 
in execution of a decree within the 
meaning of sect. 492.—Re CHANDO 
Fs (1904), 1. L. R. 26 All. 311.— 


PART II. SECT. 15, SUB-SECT. 4.— 
» (a) ii. 


t. Sufficiency of proceedings as 
grounds for stay—New trial.}—~—Pltts. 


having been ordered by the Judicial 
Committee to pay the costs of defts.’ 
appeal to that tribunal :—Held: they 
were not entitled to a stay of execution 
for such costs in the ct. below, the 
High Ct., with a view to a set-off of 
other costs or of damages to be 
recovered upon a new trial ordered by 
tho Judicial Committee.—METALLIO 
Roorine Co. v. Jose, C. R. [1909] 
A.C.1; 120. W. KR. 670; 170. L. R. 
237.—-CAN. 


g.— ——.] — FAWCETT v. 
CANADIAN Paciric Ry. Co. (1914), 
26 O. W. R. 562; 6 O. W. N. 634; 


17 Can. Ry. Cas. 313.—CAN. 

h. Trial of counterclaim.) — 
In an action for rent pitf. obtained 
summary judgment for $800, but deft., 





asserting a counterclaim for $2,000 for 
damages for injury to goods on the 
demised premises caused by non- 
repair, asked to have execution upon 
the Judgment stayed pending the trial 
of the counterclaim :—Held: the stay 
should in the circumstances of the 
case, be granted. The counterclaim 
was so far plausible that it was not 
unreasonably possible for it to succeed 
if brought to trial._—WELLS v. KNoTr 
(1910), 15 Ww. L. R. 285.—CAN. 


k. - Suit spendin between 
same parties—Stay as to costs in former 
suil.}-—Pltf. instituted a suit against 
deft. for recovery of money & other 
reliefs, which was ultimately dismissed 
in appeal by the High Ct., & he was 
ordered to pay deft. R1,000 as costs of 


aa 2 
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Sect. 15.—Stay of execution : Sub-sect, 4, B. (a) 


sufficiency of an apology being eminently one for 
the jury, execution will not be stayed, in the event 
of a verdict for deft. upon an application showing 
that pltf. intends to move to set aside the verdict 
as against the weight of evidence.—-Risk ALLAH 
(Bry) v. JOHNSTONE (1868), 18 L. T. 620. 

345. As to costs—Other proceeding in 
same action.]—-GRANT v. BANQUE FRANCO- 
EGYPTIENNE, No. 325, ante. 

Terms on which granted.|—See Sub-sect. 4, C., 
post, 





(b) Afatters arising afier Judgment. 

Facts arising too late to be pleaded.|—Sec, now, 
R.S. C., Ord. 42, vr. 27. 

346. Arrangement between parties.|—The ct. 
will stay proceedings if execution be taken out 
contrary to agreement.---VEAL v. WARNER (1669), 
as reported in 1 Mod. Rep. 20; 86 KE. lt. 699. 

347. Rendering execution inequitable.|— 
ANON. (1875), 1 Char, Cham. Cas. 6; Bitt. Prac. 

36. 





(c) Death, Bankruptcy, Winding-up. 

Death of party—-Whether ground for stay against 
executor or administrator.|—-See EXECUTORS, 

Bankruptcy or insolvency of party.|—-See BANK- 
RupPtTcy, Vol. IV., pp. 438, 44, Nos. 378, 374; p. 360, 
No. 3358. Vol. V., pp. 815 et seg., Nos. 6934 et seq. ; 
p. 1007, No. 8211; p. 1008, No. 8218; p. 1012, 
No. 8258; p. 1013, No. 82673 p. 1015, Nos. 8282, 
8283; p. 1093, Nos. $930, 8931, 8935, 8936; p. 
1094, Nos. 8937-8940; p. 1116, Nos. 9092-9094 ; 
p. 1118, No. 9102; p. 1133, No. 9203. 

Compulsory winding-up proceedings.|—See Com- 
PANIES, Vol. X., p. 862, No. 5815; p. 864, No. 5829; 
p- 959, No. 6572; p. 960, Nos. 6578-6580; pp. 963- 
967, Nos. 6607-6641. 

Voluntary winding-up proceedings.|—Sce Com- 
PANIES, Vol. X., pp. 1013, 1014, Nos. 7031-7039. 

Winding-up proceedings under supervision of 
court.|—See COMPANIES, Vol. X., pp. 1052, 1053, 
Nos. 7361, 7862. 

Winding-up proceedings against unregistered 
company.|—Sce COMPANIES, Vol. X., p. 1097, No. 
7687. 


(d) Other Causes. 

348. Seizure of goods of third party.|—ANoN. 
(1728), 1 Barn. K. B. 43; 94 E.R. 30. 

349. Agreement to refer to arbitration—Action 
brought before award made.|——Pltf. & deft. mutually 
entered into bonds to submit to arbitration a 
certain claim of pltf. on a charter-party, for the 
hire of a ship. The umpire chosen by the arbitra- 
tors evincing partiality towards deft., pltf., before 
the award was made, revoked his authority, & 


the litigation. Pltf. then brought this 
suit against deft. in the ct. of the 
subordinate judge of F., &, while it 
was pending, deft. applied to the ct. 
to execute his decree for costs. Pitt. 
then applied for stay of the execution, 


will sta 


of intestute—Esiate insolvent.}—The ct. 
an execution on a judgment 
duly obtained against an administrator 
for the full amount of adebt due by his 
intestate, upon affidavits showing the 
estate to be insolvent, & that pltf. 


EXECUTION, 


afterwards brought an action on the charter- 
party, & recovered a verdict for £1,500 & sued out 
execution thereon. The umpire, notwithstanding 
the revocation, made an award in favour of deft., 
who afterwards commenced an action against 
pltf. on the arbitration bond, but, by reason of 
plitf.’s being resident in Scotland, was unable to 
serve him with process. The ct. on motion, 
refused to order the execution issued at the suit 
of pltf. in the action upon the charter-party to be 
stayed.—STEWARD v. WILLIAMSON (1829), 5 Bing. 
415; 2 Moo. & P. 765; 7L. J. 0.8. C. P. 156; 
130 EK. R. 1121. 

350. Action for breach of covenant in building 
lease—Covenant by lessee to cultivate.|—A lease 
for years was executed for certain building pur- 
poses, but it contained, besides a covenant to pay 
rent, a covenant by the lessee to cultivate the part 
not required for the buildings in a good & husband- 
like manner. There having been a breach of the 
covenants to cultivate & to pay rent, an action 
of ejectment was brought & judgment was re- 
covered against lessee. On a bill filed by him to 
restrain execution i—Held: the ct. would not 


' restrain execution, & therefore, the injunction 


which had been granted must be dissolved.— 
HILLs v. ROWLAND (1853), 4 De G. M. & G. 4380; 
22 L. J. Ch. 964; 22 L. T. O. S. 189; 1 W. R. 
422; 438 H. R. 575, L. JJ. 

351. Payment of amount into court pending 
special case—-Claim for amount due under special 
case—Stay as to amount in excess of balance.|—To 
a declaration containing (a) a count on a policy of 
insurance, & (b) a count for money had & received, 
deft., as to the first count, pleaded various pleas 
in bar; &, as to the second, paid into ct. the 
amount of the premiums which had been paid on 
the policy. The matters in dispute under the 
first count were embodied in a special case, which 
terminated in pltf.’s favour, & an average stater 
eventually found that £2,038 was due to pltf. for 
an average loss. Whilst the argument of the case 
was pending, a nominal judgment for £4,000 had 
been entered by consent. Pltf. having claimed 
the whole amount found by the average stater 
the ct., in the exercise of the power inherent in 
them to prevent an abuse of their own process, 
restrained him from signing judgment or issuing 
execution for any larger amount than the balance 
of the average loss ascertaincd by the average 
stater, after deducting the amount of the premiums 
paid into ct.—CarkR v. RoyaAL EXCHANGE ASSUR- 
ANCE CORPN, (1864), 5 B. & S. 941; 122 I. R. 
1080 ; sub nom. CaRR v. ROYAL EXCHANGE ASSUR- 
ANCE Co., CARR v. MONTEFIORE, 5 New Rep. 216 ; 
34 L. J. Q. B. 21; 11 L. T. 695; 11 Jur. N.S. 
265 ; 13 W. R. 204; 2 Mar. L. C. 160. 

352. Pending transfer of action to another 
division—R. S. C., Ord. 49, r. 5.) —Re Low, BLAND v. 


o. Action settled before judgment 
—Hxecution of subsequent judgment 
stayed.J)—-Pltf. recovered a verdict on 
a policy of insurance for $2,000, 
subject to the opinion of the ct. 
After the argument of a rule nisi & 


& his application was refused by the 
first ct. but granted by the district ct. 
On appeal by deft. to the High Ct. :— 
Held: the judge’s order was correct. 
~-Kagssa Mat v. Gopi (1888), I. L. R. 
10 All, 389.—IND. 


PART II. SECT. 15, SUB-SECT. 4.— 
B. (qd). 


1. Oral agreement not to — enforce 
execulion——-Aguinst goods.}—MCPH:ER- 
eae SUTHERLAND (1827), Tay. 422. 


— 


m. Hreculion against admintatrator 


will, if such execution issues, obtain 
an undue share of the assets of the 
estate. — CUNLIFFE v. MOREHOUSE 


n. Delay in issuing execution. }— 
Where pltf. had obtained judgment 
ten years before, two or three 
years afterwards had fied from the 
province charged with a criminal 
offence, & a writ of execution was 
issued on the judgment without any 
leave of the ct., or notice to deft., the 
ct. stayed the proceed .——- HOBSON 
v. SHAND (1846), 3 U. C. R. 74.—CAN. 


before judgment pronounced on the 
rule the parties entered into negotia- 
tions for a settlement, the result of 
which was that pitf. about a fortnight 
before the delivery of judgment 
accepted $1,000 in full of his claim & 
delivered up his Liste to the co. 
Judgment was afterwards given in his 
favour for the full amount of the 
claim, & a rule nisi was taken by 
defts. to compel pitt to file a dis- 
continuance, or in the alternative that 
all roceedings under the judgment 
should be stayed. The ct. refused to 
interfere with pltf.’s common law right 


Part IJ.—Matrrers Common to ALL Moprs or EXECUTION. 


Low (1893), 37 Sol. Jo. 683; subsequent proceed- 
ings, [1894] 1 Oh. 147, C. A. 

853. Absence abroad of party entitled—No one 
within jurisdiction authorised to receive payment 
—I am clear that if deft. showed that neither pltf. 
nor any one authorised by him to receive the 
amount of the judgment, was available in England, 
he would get a stay of execution on bringing the 
money into ct. (FARWELL, L.J.).—He A DEBTOR, 
[1912] 1K. B. 63; 81L. J. K. B. 107; 105 L. T. 
610; 19 Mans. 12, C. A. 

Execution against lands held on trust by local 
authority.]|—See CorrPorations, Vol. XIII., p. 428, 
No. 1513. 

Actions on negotiable instruments.|——See Biuus 
aa Vol. VI., pp. 489, 490, Nos. 3111-— 

Outbreak of war—Party becoming enemy alien.] 
fas Soa Vol. II., pp. 157, 158, 159, Nos. 277, 


SUB-SECT. 5.—TERMS ON WHICH GRANTED. 


354. Payment of amount into court.]—FISHER 
v. BALDWIN, No. 288, ante. 

355. Proof of—lIntention to dispute verdict 
complained of.]—BUCKMASTER v. MEIKLEJOHN, 
No. 343, ante. 

356. -|—Where a default having been 
made in payment of interest, a mtgee. recovered 
judgment for the amount of the principal & in- 
terest, & a bill was filed to restrain execution on 
the ground that the mntge. deed was not in accord- 
ance with the terms of a previous agreement, 
which provided that the principal should not be 
called in for a term still unexpired. An injunction 
was refused, except on the terms of the amount 
recovered being paid into ct., since if a clause in 
accordance with that provision in the agreement 
had been inserted in the deed, it would, as a matter 
of course, have made the not calling in of the 
principal conditional on the punctual payment of 
interest.—SEATON v. TWYFORD (1870), L. R. 11 
Eq. 591; 23 L. T. 648; 19 W. R. 200. 


to enter judgment, but stayed execu- 








but pleaded a 


sct-off for passage 
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357. .}—K2vVERS v. MICHELL, [1876] W. N. 
53; Bitt. Prac. Cas. 118; 2 Char. Cham. Cas. 4. 
358. Pending trial of counterclaim.|—In 
an action for goods sold & delivered deft. admitted 
Itfs.’ claim & set-off, & counter-claimed for 
amages suffered & expenses incurred in respect 
of other goods which he alleged pltfs. had agreed 
to supply of a certain quality for exportation, but 
which, on arrival abroad after payment of the 
purchase money, were found to be not of the 
quality contracted for & were rejected by deft. :— 
Held: on motion for judgment on admissions In 
the pleadings under R. S. C., Ord. 40, r. 11, judg- 
ment must be entered for pltfs. on their claim on 
the terms that execution should not issue till after 
the trial of the countcr-claim, if deft. paid the 
amount into ct. within fourteen days.—SHOWELL 
& Co. v. BOURON (1883), 52 L. J. Q. B. 284; 48 


L. T. 618; 31 W. R. 550, D. C. 
Annotation :—-Refd. Mersey 8.8. Co. v. Shuttleworth (1883), 
11 Q. B. D. 531. 


359. No one within jurisdiction authorised 
to Pooks payment.]—Zte A Dxrpror, No. 353, 
ante. 

360. Prosecution of appeal without delay.|— 
WILSON v. Cnuurcit (No. 2), No. 319, ante. 

361. |—SMitrH v. SouTH-EASTERN Ry. 
Co. (1895), as reported in 12 T. L. BR. 67, C. A. 
Annotation :—Mentd. Mercer v. 8. BE. & C. Rys.’ Managing 

Committee, [1922] 2 K. B. 549. 

362. Payment of costs—-Discretion of court as 
to refund of costs if appeal successful.|—-WILSON v. 
CHurcI (No. 2), No. 319, ante. 

363. ——— Special circumstances. |—-SMITH 
v. SOUTH-EASTERN Ly. Co. (1895), as reported in 
12 T. L. BR. 67, C. A. 

Annotation :—Mentd. Mereer v. 8. E. & C. Rys.’ Managing 

Committee, [1922] 2 K. 1. 549, 

364, —— .|—ScHWEpps, Lip. v. GIBBENS, 
ScuWEPPs v. BISCOMBE (W.) & Sons, [1904] W. N. 
208, C. A. 

See, also, Sub-sect. 4, B. (a) ii, ante. 

365. Discretion of court of appeal to set aside 
terms.|— HANSARD v. LETHBRIDGE (1891), 8 
T. L. R. 179, C. A, 

366. Undertaking to repay if appeal successful— 

















security for the costs of appeal only ; 


tion for thirty days, that defts. might 
take such steps as they might be 
advised.—PrPPIT v. NORTII BRITISH 
INSURANCHK Co. (1880), 13 N. Ss. R. 
(1 R. & G.) 486.—CAN. 

p. Taration of costs— Selling off 
custs in court below. }-—-Held : tho costs 
which had been previously allowed to 
applt. in the Supreme Ct. of Canada 
should be set off against whatever 
costs might be taxed & allowed to 
resp, in the ct. below, & should be 
satisfaction pro tanto of the last 
mentioned costs, when so set off, & 
that all proceedings upon the execu- 
tion should, in the meantime be 
stayed.—NORTH ONTARIO ELECTION 
Ossi, WHEELER v. GIBBS (1881), 
Cout. 19.—-CAN. 


PART II. SECT. 15, SUB-SECT. 5. 


8541, Payment of amount into court.] 
—~Amount of judgment with interest 
& costs directed to be paid into ct., 
otherwise the execution of the process 
not to be interfered with.—StTEVENSON 
v. SEXSMITH (1874), 21 Gr. 355.— 
CAN. 

354 ii. .J—Appeal allowed & 
execution stayed on deft. paying into 
ct. the amount thereof within a time 
fixed.—RoGEeRS v. BURNHAM (1892), 
24 N.S. R. 535.—CAN. 


$64 ili. ———.]}—In an action to re- 
cover an amount claimed for work & 
labour, where deft. admitted the 
greater portion of the amount claimed, 





money paid & other expenditures made 
on behalf of pltf., pltf. moved at 
chambers to set aside the plea of set- 
off as false, fraudulent, & vexatious, 
& the judge, treating the sct-off as ua 
counterclaim, ordered final judgment 
for pltf. for the amount claimed, & 
stayed cxecution on payment into ct. 
within a fixed time of the amount of 
the claim less the amount of tho set- 
off :—Held: this was error; the 
proper form of order would have been 
for Judgment for pltf. for the amount 
of his claim, less the amount of the 
set-off, with a provision for stay of 
execution on payment of the amount 
into ct.—FIsHER v. GRAND RIVER 
RUReEE Co. (1905), 38 N. 8. lt. 180.— 
A 


362i. Payment of costs—Discretion 
of court as to refund of costs if appeal 
successful. |—Execution upon a judg- 
ment of the Supreme Ct. of Canada, 
made an order of this ct., will be 
stayed ponding an appeal to the 
Privy Council, upon terms. The terms 
imposed were to pay the costs of the 
appeal to the Supreme Ct. of Canada, 
with an undertaking to refund, if the 
judgment be reversed ; give 
security for the amount of the judg- 
ment appealed from; money in ct. to 
atand for such security pro tanto.— 
DAViS v. MCMILLAN (1893), 3 B. C. R. 
35.—CAN 

4. Security given for payment of 
costs.}~-The bond for $400, given 
under R. 8. O., 1877, c. 38, 5. 26, is a 


in order to stay execution for the 
costs of the ct. below, further security 
must be given.—HEWARD v. HEWARD 
(1867), 2 Ch. Ch. 245.—CAN, 


r. —-—.] — Where Judgment is for 
deft., & pltf., appealing to the Supreme 
Ct. of Cunada, wishes to stay execution 
for deft.’s costs, ho must give security 
for $750 or $250, in addition to the 
$500 prescribed by Supreme & 
Exchequer Courts Act. — KINNEY 
(ASSIGNEE) v. DuDMAN (1877), 11 
N.8. RR. (2 BR. & C.) 376.—CAN. 

8. -}-POWELL v. PEOK (1879), 
8 P. R. 85.—CAN, 

t. Security for payment of amount.) 
— Where there is an appeal from a 
judgment, execution will not be stayed 
until satisfactory security has been 
given that applt. will pay the amount 
thereby directed to be Pee SINGER 
v. CUNNINGHAM, [1923] 3 W. W. R. 
1328; 4 D. L. R. 1199.— CAN, 

u.——— Must not be excessive.] —~ 
UDEYADETA DEV v. GREEGSON (1886), 
I. L. R. 12 Cale. 624.—IND. 


a. Till equity done.]— Where pltf. 
recovered a verdict in an action of 
ejectment, execution was stayed until 
he had paid the amount of an equitable 
mtge. on the land, the value of improve- 
ments made by the purchaser from 
the equitable mtgee., & confirmed a 
lease of the premisos.—MOKENNEY v. 
Sau (1875), Zemp.: Wood. 11.— 





b. Payment of amount to party— 
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Sect. 15.—Stay of execution: Sub-sects.5 & 6. Sect. 
16: Paaaen 1&2. Sect. 17: Sub-sects. 1 
c& 2.) 
Enforcement in summary manner—Notwithstand- 
ing second stay pending further appeal.]—-The Ct. 
of Appeal, upon the application of deft., granted a 
stay of execution pending an appeal to Div. Ct. 
from the judgment of an official referee, upon the 
terms that deft. should pay into the ct. the amount 
for which judgment had been given against him, & 
also pay the costs, as soon as taxed, to pltf.’s 
solr. upon his personal undertaking to repay the 
same if the appeal should be successful. Deft. 
complied with these terms. The appeal suc- 
ceeded, but execution was stayed pending an 
appeal by pltf. to the Ct. of Appeal. Deft. 
applied to the Ct. of Appeal for an order that 
pltf.’s solr. should pay the costs :—Held: the ct. 
had power to enforce the undertaking given by 
the solr., & to order him to repay the costs, & the 
stay of execution granted by Div. Ct. did not 
affect that undertaking.—Swyny v. HARLAND, 
(18904] 1Q. B. 707; 68 L. J. Q. B. 415; 70 L. T. 
227; 42 W. R. 297; 10 T. L. R. 2763; 38 Sol. Jo. 
256; 9 R. 210, C. A. 


SUB-SECT. 6.—EFFECT OF STAY. 

367. Interest during time execution delayed— 
Power of court.|—At the trial of a cause pltfs. had 
a verdict with leave to defts. to move to enter a 
verdict. A rule in pursuance of leave reserved 
was subsequently obtained & discharged, where- 
upon defts. appealed, & pltfs. delayed to sign 
judgment until after the decision of the ct. below 
had been affirmed. <A judye’s order was then 
obtained by pltf. to the master to compute interest. 
A rule was obtained by deft. to rescind the order : 
—Held: the Ct. of Appeal were empowered under 
the circumstances to make an order for the allow- 
ance of interest for such time as cxecution was 
delayed by the proceedings upon appeal.—TYNE 
IMPROVEMENT CoMmnrs. v. GENERAL STEAM NAVIGA- 
TION Co, (1867), 16 L. T. 452; 15 W. KR. 875, 
ix. Ch. 

368. Second stay after successful appeal pending 
further appeal—Effect on undertaking given to 
repay costs paid when first stay granted.|—Swyny 
v. LIARLAND, No. 366, ante. 


Srecr. 16.--RETURN OF THE WRIT. 
SUB-SECT. 1.—IN GENERAL. 

See RK. S. C., Ord. 52, r. 11. 

369, Whether necessary—To validity of process.]| 
—A. had judgment to recover a certain sum of 
money against B., & assigned it to the Queen with 
proviso to be void on the revocation of the Barons 
of the Idxchequer or any two of them. Judgment 
against B. was affirmed on error brought, & on 


EXECUTION. 


process out of the Mxchequer the lands of B. were 
extended, & his goods of the value of the debt 
assigned were seised by the sheriff, but the writ 
was not returned. After the death of A. three of 
the Barons revoked the assignment, & on the 
exor. of A. suing a sc. fa. to have execution of the 
sum of money, etc. :—Held: (1) the execution for 
the Queen was good as to the goods, although the 
writ was not returned ; (2) so on fi. fa. in the case 
of a common person the execution is good without 
a return of the writ; (3) in cap. ad sat. the execu- 
tion is good although the writ be not returned, but 
cap. in process must be returned ; (4) in elegit, the 
writ must be returned, for there the extent is to 
be made by inquest; (5) after the execution had 
by the Queen the revocation came too late ; 
(6) goods sold by the sheriff on a cap. ullagaium 
shall be restored to the party on reversal of the 
outlawry, but a sale of goods on a fi. fa. shall not 
be avoided by a subsequent reversal of the judg- 
ment; (7) the power for the Barons or any two 
of them to revoke, if no execution had been, would 
have been well performed by the three. Secus: 
if the clause of the revocation had been by them 
jointly or severally.—HOE’s CAsE (1600), 5 Co. 
Rep. 89 b; 77 E. R. 191. 

Annotations :— As to (2) Refd. Freeman v. Blewitt (1700), 

1 Salk. 409. As to (3) Apld. Rowland v. Veale (1774), 

1 Cowp. 18. Aste (4) Refd. Re Hobson (1886), 55 L. J. Ch. 

754. Generally, Mentd. Gage v. Acton (1700), Carth. 511. 
Before issue of subsequent writ.|——Sce Sect. 
12, sub-sect. 1, ante. 

370. Right to call for return—Conduct dis- 
entitling party.|—There are many cases in which a 
pltf. is not entitled to call for the return of a writ, 
as where he has so conducted himself as to show 
that he is contented. Thus when he has acted as 
his own bailiff, or when, after an arrest, he has 
met deft. & accepted a sum in discharge of all 
claims, can he call for a return of the writ ? Put 
the case of the bkpcy. of deft., & pltf. becoming 
his assignee, could he suc the sheriff & obtain 
separate compensation ? The merits are the same 
here (TINDAL, C.J.).—HEPWORTL v. SANDERSON 
(1831), 8 Bing. 19; 1 Moo. & 8S. 64; 11.3.0. P. 
15; 131 E. R. 307. 

Anon :—Refd. Jackson +. Taylor (1836), 2 Har. & W. 





See, further, Part III., Sect. 1, sub-sect. 10; 
Sect. 3, sub-sect. 4; Sect. 6, sub-sect. 5, post. 

371. When writ void.|—JoNnEs v. WIL- 
LIAMS, No. 488, post. 

372. Time for return—Returnable immediately— 
Meaning of.!|—Where a writ is made returnable 
‘‘immediately ’’ the meaning is, that it should be 
returned immediately after the execution of the 
writ, allowing a reasonable time for such execution. 
Therefore, where a writ of attachment issued on 
Jun. 22, & the suit became abated on the 24th, & 
was not revived till the following Nov. :—Held: 
the return of the writ in Jan. was sufficient.— 
SNOWBALL v. DIXON (1841), 4 Y. & C. Ex. 511; 
10 L. J. Ex. Eq. 56. 





On security for repayment if appeal 
suceessful--Or payment into court,}-— 
Qn an application for a stay of pro- 
ceedings on a verdict pending an 
uppcal, the stay was refused except on 
terms of payment of the amount of 
the verdict to the successful party & 
the taxed costs to his solr., the former 
Siving security for repayment in case 
of the appeal being successful, or 
consenting that the amount be paid 
into ct., & the latter giving an under- 
tuking to repay the costs if 80 ordered 
by tho appeal ct.--PortTER v. O'CON- 
NELL (1915), 43 N. 1B. R. 611. -CAN. 
e. Undertaking 


nol tu realise 


judgment on moneys in court.}—-Where 
a master’s order sctting aside a 
garnishee summons was sustained on 
appeal & the action would soon be on 
for trial the ct. granted a stay for an 
appeal on condition that pltf. under- 
took that should he recover judgment 
against deft. he would not attempt to 
realise thereon by resorting to the 
moneys in ct. unless the decision 
against the validity of the garnishee 
proceedings was reversed.—-ADAMM 1. 
eae {1921) 3 W. W. R,. 540.-—- 


PART II. SECT. 15, SUB-SECT. 8. 
d. Lffect of delay ]— Order of ct. 


upon a party who was alleged to have 
suffered a considcrable time to clapse 
without taking the prosecution of an 
appeal to show cause why execution 
should not issuc upon judgment given 
against him.—Evans v. CONGDON 
(1823), Wakeham’s Nfld. 426.—NFLD, 


e. Judgment  entered-— Not : 
tration oj certificate. |—Notwithstanding 
the stay, judgment may be sigued & 
entered, but a certificate thereof may 
net be registered, nor an execution 
placed in the sberiff’s hands.—J OHNSON 
ee (1911), 17 W. L. R. 327.— 


Parr JJ.—Matrrers CoMMON TO ALL MoprES or EXECUTION. 


373. ——— Premature return—Jurisdiction of 
court to order.|—If he be not arrested the writ 
does not become returnable, & the fact of its 
being returned cannot help whether it be done by 
a judge’s order or not, for, strictly speaking, no 
writ can be returned before it is returnable, 
although a judge may order the sheriff to return 
what he has done upon it, & so in some sense to 
return the writ (LORD DENMAN, C.J.).—LEwIs v. 
HOLMEs (1847), 10 Q. B. 896; 16 L. J. Q. B. 4380 ; 
10 L. T. O. S. 246; 12 J. P. 135; 11 Jur. 945; 
116 B. R. 339. 

Annotation :—Mentd. Lovy v. Hamer (1850), 5 Exch. 518. 

374. Right to call for immediate return— 
On what dependent.]—ANGELL v. BADDELEY, No. 
1042, post. 

See, further, Part III., Sect. 1, sub-sect. 19, 
Sect. 3, sub-sect. 4, Sect. 6, sub-sect. 5, post. 

--|—See Sub-sect. 2, post. 

375. Filing return—Act of sheriff-—Not of the 
party.|—JONES v. WILLIAMS, No. 488, post. 

376. During vacation.]—If a rule on the 
sheriff to return the writ in this ct. expires in 
vacation the sheriff must nevertheless file Jis 
return in vacation within one day after the rule 
expires.—R. v. MIDDLESEX SHERIFF (1814), 5 
Taunt. 647; 1 Marsh. 270; 128 E. R. 845. 

See, generally, PRACTICE. 

Form & sufficiency of return.|—-See Part III., 
Sect. 1, sub-sect. 10; Sect. 8, sub-sect. 4; Sect. 6, 
sub-sect. 5, post. 

Action for false return.]—See Part III., Sect. 1, 
sub-sect. 10; Sect. 3, sub-sect. 4; Sect. 6, sub- 
sect. 5, post ; &, generally, SHERIFFS AND BAILIFFS. 








SUB-SECT. 2.—-AFTER K:XPIRATION OF SHERIFF’S 
TERM OF OFFICK. 

See RR. S. C., Ord. 52, r. 11, & Sheriffs Act, 1887 
(c. 55), 8. 28. 

377. Return by outgoing sheriff—Enforcement 
within six months—-How time calculated.J—A 
sheriff is not liable to be called upon to return 
process unless within six lunar months after the 
expiration of his office, & the day on which he goes 
out of office is to be reckoned as part of the six 
months.—h. v. ADDERLEY (1780), 2 Doug. K. B. 
463; 99 1. R. 295. 

Annotations :-—Refd. Yorath v7. Hopkins (1835), 5 Tyr. 794. 
Mentd. Castle v. Burditt (1790), 3 Term Rep. 623; Glas- 
sington v. Rawlins (1803), 3 Hast, 407; Lester «. Garland 
(1808), 15 Vos. 248; Webb v. Fairinauer (1838), 6 Dowl. 
549; Re Whitby, Hcp. Whitby (1839), 8 L. J. Bey. 55; 
Young v. Higgon (1840), 6 M. & W. 49; Re North, Hex p. 
Hasluck, [1895] 2 Q. B. 264. 

378. Rule of court necessary.}/—A 
sheriff is not liable to attachment for not returning 
a writ if not called upon by a rule of ct. within 
six months after the expiration of his office, not- 
withstanding he was requested by the party to 
return it before the six months were expired.— 
R. v. JONES (1787), 2 Term Rep. 1; 100 E. R. 1. 

379. |—A writ of fi. fa. was 
delivered to a sheriff, to be executed, on Dec. 20, 
1833, returnable on the 30th of the same month. 
he sheriff went out of office in the Feb. following. 
On June 14 a rule to return the writ was served 

















PART II. SECT. 16, SUB-SECT. 2. 

ft. Return by outgoing  sheriff— 
Attachment after six mornths.]}—The ct. 
will not attach a sheriff more than six 
months out of olfice before the rule 
issued against him, for not giving an 
uccount of sales mado & moneys 
received from u deft. on writs against 
his Jands, although the rule dlrecting 
the sheriff to render such account had 
before been granted.—Lapp v. BurR- 


g.-—— Made 
sheriff's 
ment of 


his resignation. 


WELL (1840), (1823-1900), 3 Ont. Dig. 
6429.—CAN. 


by = deputy 
resignation— Before 
successor.]—A fi. 

delivered to a sheriff on Nov. 21, 1847, 
returnable in H. T., 1848. 
1847, the sheriff vendered to the govt. 

n 

notified of its acceptance, but his 
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upon the new sheriff, & the writ not having been 
returned, another rule to return the writ was 
served upon the under-sheriff of the late sheriff 
on Nov. 12, which, however, was more than six 
months after the late sheriff had gone out of office : 
—Held: an attachment against the late sheriff 
for not making a return could not be supported, 
he not having been duly ruled to return the writ.— 
YRATH v. HOPKINS (1885), 2 Cr. M. & R. 250; 
150 E. BR. 109; sub nom. YuROTH v. HOPKINS, 
1 Gale, 141; 4L. J. Ex. 196; sub nom. YORATH 
v. Hopkins, 5 Tyr. 794; sub nom. YAROTH v. 
Hopkins, 3 Dowl. 711. 

380. Rule obtained after six months.] 
—A sheriff having been ruled to return a writ 
more than six months after the expiration of 
his office, the London agent of his under-sheriff 
obtained an order for a week’s further time to 
return the writ :—Held: obtaining the rule after 
six months was merely an irregularity, & such 
irregularity was waived by obtaining the order 
for further time to return the writ.—WALKER v. 
Davis (1858), 3 H. &'*N. 3874; 27 L. J. Ex. 387; 
157 E.R. 515. 

—-- Liability for non-return.|—Sce SHERIFFS & 
BAIL1FFS. 

381. Return by succeeding sheriff — Where 
former special return made.]-—Semble : when one 
sheriff has made a special return to a writ of 
caupias, the ct. will not compel his successor to 
make another, the circumstances remaining un- 
altered.— PASMORE v. WILKINSON (1835), 3 Dowl. 
635. 

382. ——— When writ not transferred by prede- 
cessor.|—A sheriff is not liable to an attachment 
for not returning a writ which has not been trans- 
ferred to him by his predecessor in office.— 
THOMAS v. NEWNAM (1842), 2 Dowl. N.S. 33. 

383. .|—Where a writ has not been 
transferred to a sheriff by his predecessor, such 
sheriff is not liable to an attachment for not 
returning the writ.—HOoOLMEsS v. ELNITTS (1842), 
6 Jur. 994. 

See, further, Suurivtrs & BAILIFFS. 














Secr. 17.--EFFECT OF SUPERVENING BANK.- 
RUPTCY OR INSOLVENCY. 

SUB-SECT. 1.—-ON POSITION OF EXECUTION 
CREDITOR IN RELATION TO OTHER CREDITORS. 
Whether a ‘‘ secured ”’ creditor.|—See BAnxK- 

RupTCYy, Vol. IV., pp. 356-358, Nos. 3334-3348 ; 

pp. 359, 360, Nos. 3356-3359; Vol. V., p. 815, 

No. 6933. 


SUB-SECT. 2.—ON RIGHTS OF EXECUTION 
CREDITOR. 


Institution of bankruptcy proceedings——To defeat 
execution.|—-See BANKRUPTCY, Vol. IV., p. 184, 
Nos. 1696-1698. 

Extent to which restricted—Against trustee in 
bankruptcy.|—See BankKRUPpTcY, Vol. IV., pp. 43, 


successor had not been appointed till 
after the return of the writ, which was 
made in the interval. The deputy, 
who remained in the office to wind up 
the old business, nade his return to 
the writ. In an action against the 
sheriff for a false return :—FPed: the 
sheriff must be considered in office at 
the return of the writ, & Hable upon 
the return _made.— Ross v. MCMARTIN 
(1850), 7 U. C. R. 179.—CAN, 


after 
appoint - 
fu. was 


On Dec. 9, 


ec. 14 he was 
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Sect. 17.—Effect of supervening bankruptcy or _in- 
lena Sub-sects. 2,8 & 4. Sect. 18: Sub- 
sects. 1,2 & 3. Sects. 19 & 20: Sub-sect. 1, 
A. (a) & (b).J 

44, Nos. 873, 374; p. 46, No. 391; Vol. V., pp. 

808 et seg., Nos. 6902 et seq. 

Against trustees of composition or scheme 

of arrangement.J—See BANKRUPTCY, Vol. V.,, 

pp. 1092-1096, Nos. 8928-8949; pp. 1171-1174, 

os. 9476-9404; pp. 1067, 1118, 1147, 1151, 
Nos. 8731, 8732, 9102, 9301, 9333. 

By notice of act of bankruptcy.]—See 

Bankruptcy, Vol. V., pp. 919 et seg., Nos. 7513, 

7618-7521, 7524-7526, 7529, 7532, 7534-7536, 

7547, 7560-7563, 7577, 7582. 

—— Where goods in reputed ownership of bank- 
rupt.]|—See Bankruptcy, Vol. V., pp. 762, 768, 
796, Nos. 6552, 6603-6608, 6807, 6808. 

How far operative—In restraint of execution. |— 
See BANKRUPTCY, Vol. IV., pp. 43, 44, Nos. 378, 
374; p. 360, No. 33858; Vol. V., pp. 815 et seq., 
Nos. 6934 ef seq.; p. 1007, No. 8211; p. 1008, 
No. 8218; p. 1012, No. 8258; p. 1013, No. 8267 ; 
p. 1015, Nos. 8282, 8283; p. 1093, Nos. 8930, 
8931, 8985, 89386; p. 1094, Nos. 8937-8940; 

. 1116, Nos. 9092-9094; p. 1118, No. 9102; 
p. 1133, No. 9203. 








SUB-SECT. 


3.—ON DUTIES AND LIABILITIES OF 
SHERIFF. 
See Bankruprcy, Vol. V., pp. 816 et seq., 


Nos. 6936 et seq. ; 


pp. 1188, 1184, Nos. 9558, 
9559, 9562, 9563. 


SUB-SEcT. 4.—ONn RIGHTS OF EXECUTION DEBTOR. 
Rights against sheriff in respect of wrongful or 
irregular execution.|—See Bankruptcy, Vol. V., 
p. 1183, Nos. 9558, 9559. 
Right to be discharged from arrest.|—See BANK- 
RnuPrcy, Vol. V., p. 1184, Nos. 9562-9565. 


SECT. 18.—EFFECT OF EXECUTION. 
SUB-SECT. 1.—IN GENERAL. 
As discharge.}|—-See Part III., Sect. 1, sub-sect 
4, KE. (g) iii., & Sect. 2, sub-sect. 9, F., post. 
Levy not satisfying whole debt.] — Sce 
Sect. 12, sub-sect. 2, ante. 





SUB-SECT. 2.-—-AS AcT OF BANKRUPTCY. 


Sce Bangruptroy, Vol. IV., pp. 84, 85, Nos. 
758-767. 


SuB-SECT. 3.—AS PROTECTED TRANSACTION 
IN BANKRUPTCY. 


See BanxrRuptoy, Vol. V., pp. 826, 827, Nos. 
7013-7019 ; p. 914, Nos. 7478, 7479. 


PART II. SECT. 20, SUB-SECT. 1.— 
A (a). ‘ 


386i. Process issued contrary to 
agreement.|—Upon an appeal from an 
order setting aside an execution :-— 
Held: the execution was issued con- 
trary to good faith & in violation of 
an agreement, & the appeal must be 
dismissed.— ASIDOWN v. DEDERICK 
(1885), 2 Man. L. It. 212,—CAN, 

h. Issue of writ not warranted by 
judgment.\—An execution requiring 
the sheriff to take deft., to satisfy the 
sum, which pltf. had recovered against 


own 


him for his debt, which he had sus- 
tained as well on the occasion of the 
non-performance of certain promises 
& undertakings lately made by deft. 
to pltf., as for his costs & charges, etc., 
is not warranted by a judgment in 
debt on a bond & warrant of attorney, 
& will be set aside.—WILLARD v. 
LODGE (1851), 2 All. 160.—CAN. 


k. Writ issued by officer at 

house—Before office hours.}—The 
ct. refused a rule to ‘set aside a Jt. ee 
because issued by the officer at his 
own house before office 


EXECUTION. 


Sect. 19.—SETTING ASIDE EXECUTION. 


See Sect. 20, sub-sects. 1, B., & 2, B., post. 
After supervening bankruptcy.]— See BANKE- 
RUPTCY, Vol. V., pp. 827, 828, Nos. 7020-7027. 


Srcr. 20.—WRONGFUL AND IRREGULAR 
EXECUTION. 


SuB-SECT. 1.—WRONGFUL EXECUTION. 


A. Process Wrongly Issued. 
(a) In General. 

384. Issue of second process when first exe- 
cuted.|—WaATERER v. FREEMAN (1619), Hob. 205, 
266; Noy, 23; 80 E. BR. 352, 412; sub nom. 
WARTER v. FREEMAN, 1 Brownl. 12. 

Annotations :-—Refd. De Medina v. Grove (1847), 10 Q. B. 
172; Gilding v. Kyre (1861), 10 C. B. N.S. 592; Clissold 
v. Cratchley, {1910] 1 K. B. 374. Mentd. Turner v. 
Sterling (1671), Freem. K. B. 15; Traverse v. Daws 
(1673), Freem. K. B. 324; Saville v. Roberts (1697), 
5 Mod. Rep. 394; Jones v. Givin (1713), Gilb. 185; 

Parker v. Langley (1713), Gilb. 163; Reynolds v. Konnedy 

Gases 1 Wils. 232; Wren v. Weild (1869), L. R. 4 Q. B. 


385. |—In a case against a judgment- 
creditor for maliciously suing out an alias fi. fa. 
after a sufficient execution levied -upon pltf.’s 
goods under the first fi. fa. :—Held: the sheriff's 
returns endorsed upon the two writs, which writs 
had been produced in evidence by pltf. as part of 
his case, wherein the sheriff stated that he had 
forborne to sell under the first, & had sold under 
the second writ, by the request & with the consent 
of the now pltf., were primd facie evidence of the 
facts so returned, credence being duc to the official 
acts of the sheriff between third persons.—GyYF- 
FORD v. WOODGATE (1809), 11 East, 207 ; 2 Camp 
117; 103 HK. R. 1018. 

Annotations onal. eae v. Warwick, Sheriff (1834), 3 


Nev. & M. K. . Refd. Cator v. Stokes (1813), 1 
M.& 8S. 599; Jackson v. Hill (1839), 2 Per. & Dav. 455. 


386. Process issued contrary to agreement.]— 
VEAL v. WARNER, No. 346, ante. 

387. |\—A cognovit was given, with a 
condition that if the ultimate decision of certain 
Chancery suits between the parties should be for 
pitf., deft. should pay him £500 within one 
month after such decision, or else execution should 
issue. The V.-C. made his decree in those suits, 
for pltf., who at the end of a month, issued execu- 
tion, the £500 being unpaid. The decree had not 
been passed by the registrar, though the minutes 
had been settled, & deft. had lodged a caveat, 
intending as he stated, to appeal :—wHeld: the 
Chancery suits had not been ultimately decided 
within the meaning of the condition, & the execu- 
tion, consequently, was irregular.—DUMMER v. 
PITCHER (1832), 3 B. & Ad. 347; 110 BE. R. 130. 











388. ——-.]—JENNENS v. HANDFoRD (1844), 
2L. T. 0. S. 476. 
389. .|—Signing judgment against an 


order of nisi prius made by consent, is an irregu- 
larity, although it was also a breach of faith. 


ROLKER v. FULLER (1853), 10 U. C. R. 
477.—CAN. 


l. Judgment debt paid by one of 
two defendants—Process issued by 
defendant against co-defendant—For 
moiety of judgment debt.)—Judgment 
having been recovered against two 
defts. the verdict & costs were paid 
by one deft., who thereupon, without 
applying to the pltf. or tendering him 
any indemnity, issued an execution in 
pltf.’s name against the other deft. for 
one-half of the debt & costs :—Held; 
clearly not warranted by 26 Vict. o. 45, 


his 


hours.— 


Part IJ.—Marrers Common to ALL Moprs oF EXECUTION. 


The judge’s note is conclusive evidence of an 

arrangement at nisi prius. 

In an action of ejectment, a verdict having 
passed for pltf., the judge stayed proceedings 
until the fifth day of the ensuing term. During 
the first four days of term a cross-action of tres- 
po came on to be tried; deft. therein, finding 
himself not in a position to produce the judgment 
in ejectment as an estoppel obtained an adjourn- 
ment, on the condition that the action of eject- 
ment should abide the result of the action of 
trespass, & it turned out that not either of the 
parties, but C., was entitled to the premises. 
Thereupon, by consent, an arrangement was 
entered into, & made an order of nisi prius, to 
the effect that the actions should be abandoned, 
& the oe given up to C, Pitf. in ejectment 
applied, with C., to be put in possession, &, pos- 
session being refused, signed judgment & issued 
execution. The ct. set aside these proceedings 
as irregular.—Dor d. BEESTON v. BIKKER (1860), 
5H. & N. 253; 157 E.R. 1178; sub nom. BIKKER 
v. BEESTON, 29 L. J. Ex. 121. 

390. Process issued for larger sum than agreed.] 
—By a cognovit, A. confessed the action, & that 
B. had sustained damage to the amount of £3,000, 
& that in case A. should make default in payment 
of £259 on May 7, B. should be at liberty to 
enter up judgment for £3,000, & sue out execution 
for £259 & costs, which would have left a principal 
sum of £1,650 due to B. A. not having paid the 
£259 on May 7, B. entered up judgment, & sucd 
out execution for £3,011, indorsed with a direction 
to the sheriff, requiring him to levy £1,967, & A. 
was arrested, & detained in prison for that sum :— 
Held: A. might maintain an action against B. 
for having caused him to be arrested & imprisoned 
for a larger sum than he ought.—WENTWORTH v. 
BULLEN (1829), 9 B. & C. 840; 9 L. J. O. S. K. B. 
sate SAE IS, 

Annotations :—Reld. © c 
652; Do Modina ». Grove (isin, 19 heer A Ghuirenitl 
v sigeers (1854), 3 WW. & B. 929; Hookpayton v. Bussell 
(1854), 10 Exch. 24; Lievesley v. Gilmore (1866), L. R. 
10. P. 570; Conolan v, Leyland (1884), 27 Ch. D. 632. 


Mentd. Porter v. Cooper (1834), 4 Tyr. 456; Fe Ingha, 
Ex p. Trustee (1884), 52 L. T. 299, : oar 


& the execution was set aside,— 
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391. Issue of second writ to indemnify sheriff.] 
—A sheriff’s officer, having pormitted a voluntary 
escape upon a writ of ca. sa., & the sheriff paid 
pltf. the amount for which the arrest was made, 
& pltf. thereupon permitted the sheriff to use his 
name in suing out a second writ. On motion to 
set aside this writ:—Held: the writ was 
improperly issued, & the rule to set it aside being 
a matter of right, the ct. could not impose terms 
upon deft.—GILLOTT v. ASTON (1842), 2 Dowl. 
N.S. 413; 12L.J.Q.B.5; 7 Jur. 235. 


(b) Issue of Process after Judgment Fully Satisfied. 


392. Whether actual malice must be proved— 
Action on the case.]—In an action for maliciously 
holding to bail, it is not sufficient to prove that the 
writ was sued out after payment of the debt, if 
the circumstances afford no inference of malice, 
but in such case evidence of actual malice must 
be given.—GIBSON v. CHATERS (1800), 2 Bos. & P. 
129; 126 BK. R. 1196. 

Annotations :-—Consd. Lewis v. Morris (1834), 4 Tyr._ 907. 

Expld. Clissold v. Cratchley, [1910] 2 K. B. 244. Refd. 


Nicholson v. Coghill (1825), 6 Dow. & Ry. K. B. 1 
Saxon v. Castle (1837), 6 Ad. & El. 652. 


393. Action for trespass.] — A solr., who 
had an office in London with a branch office in 
the country, sued out in London a writ of fi. fa. 
upon an order for costs made in favour of his client 
against pltf. in the High Ct., & endorsed the writ, 
in accordance with R. S. C. Ord. 42, r. 16, with a 
direction to the sheriff to levy the amount of the 
debt. The debt had in fact been paid at the 
solr.’s country office, to a clerk having authority 
to receive it, on the same day as, & about three 
hours before, the writ of fi. fa. was sued out. 
Neither the solr. nor his client knew of the payment 
of the debt. Execution having been levied on 
pitf.’s goods, the solr. was then informed that the 
debt had been paid, & he withdrew the execution. 
In an action against the solr. & his client on the 
case to recover damages for improperly levying 
exccution, & in the alternative for trespass, it 
was found that neither the client nor the solr. 
who sued out the writ acted maliciously :—Held: 
defts. were liable in trespass, though in the absence 


’ 





ee — Partnership 
accounts unseltled.J—A judgment re- 
covered against the two doefts., who 
wore partners, was paid by deft. G., 
who thereupon issued execution against 
his co-deft., S., on the judgment, for 
half the amount. It appearcd that the 
partnership accounts were unsettled, 
& that an award had been made in 
favour of S., the validity of which was 
disputed by Q@.:—Held: under 26 
Vict. c. 45, 8. 4, tho execution was 
improperly issued; & it was set 
aside.—ScRIrTURR vy. GORDON (1877), 
7. RR, 164.—CAN. 


n. Tasue of process on judgment 
by confession—Future advances—Writ 
restricted to amount advanced.}—A., 
being indebted to B. in the sum of 
$395, gave him a confession of judg- 
ment for $1,000. 3B. afterwards made 
some further advances, amounting in 
tho whole to $996, & signed judgment 
for $1,000, & issued execution for that 

en applied to set aside the 

- ~ execution, alleging in his 

-———.+» that the confossion was only 
intended as a security for his then 
oviet’~ Indebtedness to B. This was 
~» B.:—Held;: the judgment 

_... stand for the amount advanced. 

Murmpbap v. LOBAN (1885), 24 
AM B. Ih. 360.—CAN. 


0. Seizure of effects declared ex- 
empt by law.}—Debtor whose effeots, 


declared exempt from seizure by the 
law have been svized by a creditor, 
hus a claim for damages against this 
latter.—LiEMOINE v. GinkoUX (1886), 
9 L. N. 147.—CAN. 

p. Process issued premuturely.)] — 
Where an execution was issued in face 
of an order that it should not issue for 
a certain time which had not elapsed : 
—Held: thia was not merely an 
irrogwarity, & that another execution 
creditor might move against it.— 
WUITLA v. SPENCE (1889), 5 Man. L. R. 
392.—CAN. 


PART II. SECT. 20, SUB-SECT. 1.— 


q. Payment by sheriff.}—The sheriff 
held an execution against A., B., & 
C., upon @ nove on which O. was the 
last indorser, & the others therefore 
Hable over to him. Goods belonging 
to A. having been seized C. paid the 
bailiff £100, part of the debt, & the 
sheriff accepted & paid a draft by 
pitfs.’ attorney for the whole. On 
the same day that this draft was 
accepted, the bailiff took an assign- 
ment of the judgment, & afterwards 
sold the goods under a ven, ex., when 
they were bought by C., & out of the 
parclase money the bailiff pald the 

alance due to the sheriff :—Held: 
the payment made by the shoriff had 
satisfied the judgment, & the sale was 
gee, Mc hEeD v. FORTUNE (1859), 
19 U. CO. R. 100.—CAN. 


yr. Proof of payment.)— On an 


application to set aside a fi. fa. lands 
on the ground that the judgment had 
been paid before issuing it, the judge 
directed an issuo as to the fact of 
payment.—REYNOLDS vv. STREETER 
(1864), 3 P. R. 315.—CAN, 


s. Issue of alias writ after judg- 

ment satisfied.]J—Under pltf.’s judg- 
ment & execution the sherilY seized & 
sold certain horses of defts. 5S. & M., 
claiming to be mtgeecs. of the horses, 
attended the sale & notified intending 
purchasers. The horses having been 
sold, the mtgees. brought trespass & 
trover against the sberiif & renovered 
against him the amount for which he 
had sold the horses. Pitf. had 
indemnuitied the sheriff against damage 
by reason of tho seizure & sale, & also 
by reason of payment to him of the 
purchase money &, the sheriif ahr 3 
paid over the money to pltf., pltf. 
paid the mtgeos. the amount of their 
verdict against the sheriff. Pltf. then 
issued an alias ji. fa. taking no notice 
of the return of the sheriff to the 
previous writ of “ money made & 
pald to pltf.’s attorney ’’ :—Held: 
he new fi. fa. should be set aside ; 
satisfaction be entered up on the 
puderment roll, & & summons to amend 
he sheriff’s return should be dis- 
missed.— HANNA v. MOKENZIE (1889), 
6 Man. L. R. 250.—CAN. 


t. Payment out of court — State- 
ment in receipt—Burden of proof. 
Where money was paid in satisfaction 
of a decree, not through the ct., & a 
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Scet. 20.—Wrongful and irregular execution: Sub- 
sect. 1, A. (0) 


of malice they were not liable in an action on the 
case.—CLISSOLD v. CRATCHLEY, [1910] 2 K. B. 
244; 79 L. J. K. B. 685; 102 L. T. 520; 26 
T. L. R. 4093 54 Sol. Jo. 442, 0. A. 

Annotation :—Apld. Cubitt v. Gamble (1919), 35 T. L. R. 


394. Liability of execution creditor & his 
solicitor.]|—A. employed B., an attorney, to enforce 
payment of a debt. JB. directed his agent to sue 
out a justicies in the county ct. Before the return 
of the justicies the debtor paid debt & costs to B. 
Ilis agent, not knowing of such payment, after- 
wards entered up judgment in the county ct., 
although deft. had not appeared, & sued out 
execution under which the goods of the debtor 
were seized :—Held: A. & B. were liable as 
trespassers.— BATES v. PILLING (1826), 6 B. & C. 
38; 9 Dow. & Ry. K. B. 44; 51. 5.0.8. K. B. 
40; 108 E. R. 367. 

Annotations :—Refd. Codrington v. Lloyd (1838), 8 Ad. & 

El. 449; Jarmain v. Hooper (1843), 6 Man. & G. 827; 


Collett v. Foster (1857), 26 L. J. Kx. 412; Clissold v 
Cratchliey (1909), 79 L. J. K. B. 274, 


395. Valid tender of sum due.] — The principle 
that a person who issues execution for a debt 
after payment is liable for trespass applies also 
in a case where instead of payment there has 
been an effective & valid tender of the amount 
due. Although a creditor has a legal right to 
demand notes or cash he waives that right if he 
expressly asks for payment by cheque.—CUBITT 
yao (1919), 35 T. L. R. 2233 68 Sol. Jo. 


(ce) Issue of Process for More than Amount due. 


See, generally, MALICIOUS PROSECUTION. 

396. Execution for more than judgment — 
Liability of plaintiff for costs.|—A pltf. arresting for 
a larger sum than is legally due, though without 
malice, is liable to pay deft.’s costs under 43 Geo. 3, 
c. 46, s. 3.—DONLAN v. Brerr (1829), 10 B. & C. 
J17; 5 Man. & Ry. K. B. 29; 109 KE. R. 395; 
sub nom. DOULAN v. Brert, 8 L. J. O. S. K. B. 94, 
Annotations :~-Apld. Ashton v. Naull (1833), 3 Moo. & S. 

184. Refd. Vorster v. Weston (1830), 4 Moo. & P. 276; 

Gompertz v. Denton (1832), 1 Cr. & M. 207; Erle v. 

Wynne (1833), 3 Tyr. 586; Reynolds v. Flower (1833), 

3 Moo, & S$. 8301; Roper v. Sheasby (1833), 3 Tyr, 486; 

Willding v. Temperlcy (1848), 11 Q. B. 987. 

397. »}— MELLIN v. PEDLEY (1879), 68 
L. T. Jo. 184. 

398. Judgment for more than sum due—Subse- 
quently set aside.]—Defts. having issued a writ 
of summons against pltf. specially endorsed for 











.}— In 





receipt was taken, but exccution was 


afterwards enforced in a suit for 
refund of the money so paid :—Held: debtor, his property 
the statement contained in the receipt auction. 


0. 
decree passed aga 


Prior to the execution-sale 


execution 
inst a judgment- 


EXECUTION. 


£34 under Common Law Procedure Act, 1852 
(c. 76), s. 25, signed judgment, under s. 27, in 
default of appearance for the full amount & 
costs, & issued a ca. sa. indorsed for that amount, 
under which pltf. was arrested & paid the sum 
demanded. Pitf. then applied at chambers to set 
aside the judgment on the ground that £16 only 
was due to defts., & the master set aside the 
judgment on payment of costs by pltf. Pltf. 
then brought an action against defts. for false 
imprisonment :—Held: as the judgment was 
regular, & as it must be taken that it was set 
aside as a favour to pitf., & not for irregularity 
or any bad faith on defts.’ part, the action could 
not be maintained.—SMITH v. SYDNEY (1870), 
L. R. 5 Q. B. 203; 39 L. J. Q. B. 144; 22 L. T. 
16; 18 W. R. 628. 

399. Part payment before judgment — Judg- 
ment for full amount.|—-A. having issued a writ 
of summons against B. specially endorsed for £28, 
b., without appearing to the writ, paid £10 to A., 
on account of the debt. A. afterwards, under 
Common Law Procedure Act, 1852 (c. 76), 5s. 27, 
signed judgment for default of appearance, for the 
full amount of £28 & costs, and issued a ca. sa., 
endorsed for that amount, under which B. was 
arrested, & paid the sum demanded. B. having 
brought an action against A. for maliciously & 
without probable cause signing judgment & issuing 
execution :—Held: whilst the judgment stood for 
the full amount, it estopped pltf. from denying the 
correctness of the judgment or of the execution.— 
ILuFFER v. ALLEN (1866), L. R. 2 Exch. 15; 4 
H. & GC. 6384; 36 L. J. Ex. 17; 15 L. T. 225; 12 
Jur. N.S. 980: 15 W. R. 281. 

Annotation :—Refd. Turley v. Daw (1906), 94 L. T. 216. 

400. Part payment after judgment — Effect of 
order quashing writ.|—To a plea of justification in 
trespass, under a ca. sa. issued at the suit of the 
now deft. against the now pltf., by virtue of which 
the latter was arrested & detained till payment of 
£1,207 if pltf. reply that the writ was irregularly 
issued for so much, whereas it ought only to have 
been for £300, & that the ct. afterwards, on motion, 
ordered it to be quashed, which fact was found 
for pltf. the ct. will intend, on pltf.’s own showing, 
that the writ was only quashed for the excess, 
& will therefore arrest the judgment.— KING v. 
HARRISON (1812), 15 East, 612; 104 KE. RR. 974, 

401. Writ issued for full amount—Malice 
& want of probable cause must be alleged & 
proved.]—(1) No action lics against an execution 
creditor or his attorney for issuing a fi. fa. endorsed 
to levy the whole sum recovered by a judgment 





execution of a decree, the sale to him 
cannot be set aside on the ground that 
the decree bad already been satisfied 
out of the ct. at the time the sale was 


of a 


was sold by 


to the effect that the decree had been 
satisfied was sufficient to shift the 
burden of proof to deft. to show that 
it was an incorrect statement.— 
DAVLATA v. GANESH SHASTRI (1880), 
1. L. R. 4 Bom. 295.—IND. 

a. Itemedy of judgment debtor.]— 
In 1878 a decree-holder, having re- 
celved certain grain from the judgment- 
debtor in satisfaction of the decree, 
failed to certify satisfaction of the 
decree to the ct. in accordance with 
Civil Procedure Code, 1877, 8. 258, & 
exccuted the decrec nevertheless. In 
a suit for damages against the decree- 
holder :— Held : the judgment-debtor’s 
remedy for the wrong suffered was not 
a aed by sects. 244 & ane of the 

~~ VIRAKAGHAVA  , SUBBAKKA 
ee I... U. 5 Mad. 397.— IND. 
‘ -]-- POoROMANAND KHASNaA- 
BISH t. KHEPOO PARAMANIOK 
I. L. 1. 10 Calc. 354. IND. ore 





he effected a private sale to another 
person, & out of the proceeds he paid 
off the judgment-creditor, who duly 
certified that the decree was satisfied : 
—Held: the judgment-debtor could 
apply under Civil Procedure Code, 
1882, 5. 310A, to set aside the execution- 
sale.—MAGANLAL Mung1 v. Dosul 
Se (1901), I. L. U. 25 Bon. 631.— 


d. Validity of order for sale & 
sale thereunder.J—An order for sale & 
a sale under such order are ultra vires 
and nullities if the decree which is 
ordered to be executed has been 
satisfied by payment iuto ct. of the 
decretal money before the order is 
made.—CHUNNI v. LALA RAM (1893), 
I. IL. Rh. 16 All. 5.- IND. 

e. Validity of sale to bond fide 
purchaser.|— Where & person, a stranger 
to the proceedings, purchases property 
bond fide at an auction-sale held in 


held. — YELLArPpA v. JtAaAMCHANDRA 
(1896), I. L. R. 21 Bom. 463.—IND. 

f. Adjustment of decrce not certi- 
jfied—IWVhether action to set uside sule 
available.}—No separate suit would 
lie to set aside a sale held in execution 
of a decree on the ground that the decree 
had been adjusted ont of ct. when, 
in fact, no such adjustment of the decree 
had been certified in the manner pro- 
vided by Civil Procedure Code, 8. 258. 
-——JAIKARAN BHARIT v. RAGHUNATH 
a (1898), I. L. R. 2) All. 254.— 


PART II, ener we SUB-SECT. 1.— 
. (0). 

401i. Purt payment after judgment-— 
Writ issued for full amount—Malice & 
want of probable cause must be alleged & 
proved.}—The declaration, after setting 
out a judgment recovered against pitti. 
in an action in which deft. was the then 


Parr I[.—Marvers Common to ALL Mopres oF EXECUTION. 


which, to the knowledge of both, has been partly | 

satisfied by payments, unless malice & want of 

probable cause be alleged in the declaration, & 
proved. 

(2) Money levied by a regular execution under 
a judgment valid on the face of it, cannot be 
recovered back in an action for money had & 
received on the ground that judgment was signed 
or execution issued fraudulently, for the whole sum 
named in the judgment when part had been already 
paid. The remedy in case of such fraud is by 
motion to the ct. in which the action was brought 
to set aside the judgment or the execution.— 
De MeEnina v. Grove (1847), 10 Q. B. 172; 
17 L. J. Q. B. 3213; 11 Jur. 145; 116 EK. R. 67, 
Ex. Ch. 

Annotations :—As to (1) Consd. Churchill v. Siggers (1854), 
3K. & B. 929. Refd. Moore v. Guardner (1847), 16 M. & 
W. 5695; Horsley v. Stylo (1893), 69 L. T. 222. As to 
(2) Apld. Holdway v. Ray (1863), 1 New Rep. 273. 

402, —-— .|}— Where it appears by 
the declaration that deft. has recovered a judg- 
ment for debt & costs, against pltf., and has issued 
a ca. sa. endorsed to satisfy the whole of such debt 
& costs, & afterwards the debt itself has been 
satisfied, as where the judgment is recovered by 
the holder of a bill of exchange against the 
acceptor, & the drawer, for whose accommodation 
the bill had been accepted, pays to the holder the 
amount due on the bill, so as to reduce the sum 
remaining due on the judgment to a sum below 
£20, & that afterwards deft. has delivered to the 
sheriff’s bailiff a warrant endorsed to satisfy the 
whole debt & costs, and has procured pltf. to be 
arrested to satisfy the whole, & there is an allega- 
tion of malice & want of probable cause, & of 
special damage, by means of the premises, in pltf. 
being prevented from attending to his business, 
being injured in his credit, & incurring expense 
in procuring his liberation by a judge’s order, such 
facts show a good cause of action.—CHURCHILL 
v. SiagGEenrs (1854), 3 lb. & B. 929; 2C. 1. BR. 1509 ; 
23 L. J. Q. B. 308; 23 L. T. O. S. 220; 18 Jur. 
7733; 2W.R. 551; 118 E.R. 1389. 
ad nceens :—Apld. Jenings v. Florence (1857), 2 (. 








B. 











8. 467. Consd. Gilding v. Eyre (1861), 10 U. B. N.S. 
592. Refd. The Walter D. Wallet, [1893] P. 202. 
403. Proof of special damage. |— 


In an action for maliciously & without reasonable 
or probable cause causing pltf. to be arrested 
under a ca. sa. issued upon a judgment obtained 
by deft. against him, & upon which deft. mali- 
clously & without reasonable or probable cause 
indorsed a direction to levy the whole amount 
recovered by the judgment, whereas a portion of 
that amount had been previously satisfied—the 
declaration alleged, as damage caused by the 
arrest for the greater amount, that pltf. was, after 
he was taken, during his detention, & before his 


pltt.’s attorney, alleged that pltf. paid 
the same except a small sum, yet that 
deft. well knowing, but contriving, 
otc., issued a fi. fa., & wrongfully & 
unjustly caused the same to be indorsed 
for the full amount of damages & costs, 


is undlsputedly 


of all the foint decree-holders of any 
portion of the decree in excess of that 
to which the decree-holder so paid 
entitled. — TARUCK 
CHUNDER BHUTTACHARJEE Vv. DIVENDRO 
NATH SANYAL (1883), I. L. BR. 9 Cale. 
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discharge, able & willing & offered to pay, & always 
afterwards during his detention was willing to pay, 
& was finally discharged from imprisonment upon 
paying the smaller sum; & that pltf., by reason 
of the premises, was necessarily put to & incurred 
divers costs & expenses in & about obtaining his 
discharge :—Held: the declaration sufficiently 
showed special damage resulting to pltf. from the 
arrest—inasmuch as to entitle him to a verdict, 
pltf. must show not merely that he was arrested 
& kept in custody for a greater amount than was 
due, however improperly endorsed, but also that, 
by reason of the arrest & detention for the larger 
sum, his imprisonment was prolonged, or the 
expense of obtaining his discharge increased.— 
JENINGS v. FLORENCE (1857), 2 OC. B. N. S. 467 ; 
26L. J.C. P. 277; 30 L. T. O. 8, 54; 3 Jur. N.S. 
774; 140 E. R. 500. 


Annotations :-—Consd. Gilding v. Eyre (1861), 10 C. B. N.S. 
592, Refd. Allen v. Flood, [1898] A. C, 1. 


4.04. .|—The declaration stated 
that defts., the one, A., acting as attorney for 
B., the other, recovered a judgment against pltf. 
for £30 7s. 4d., that pltf. paid & satisfied to B. the 
debt recovered by such judgment except the sum 
of 15s. 8d. & that defts. sued out a ca. sa. upon the 
judgment, & wrongfully & maliciously, & without 
any reasonable or probable cause, endorsed the 
writ with directions to levy £5 14s. 8d., & interest, 
& £1 7s. for the costs of execution; that pltf. 
tendered & offered to pay to defts. £3 8s., which was 
sufficient to pay & discharge all that was recover- 
able against pltf. upon the judgment & writ, 
together with the costs of the writ of execution 
& all other legal & incidental expenses; & that 
defts. wrongfully & maliciously, & without any 
reasonable or probable cause, procured the sheriff 
to arrest pltf., & detain him until he paid £7 6s. 9d., 
whereas £3 8s. & no more was due & owing from & 
recoverable against pltf. upon the judgment :-— 
Held: the declaration disclosed a good cause of 
action, & that it was not necessary for pltf. to 
allege that he had obtained his discharge by 
order of the ct. or a judge, so as to show that the 
proceedings had terminated in his favour.— 
WILDING v. Eyre (1861), 10 C. B. N. S. 592; 
31L. J.C. P.174; 5L.T.136; 7 Jur. N.S. 1105 ; 
142 K. R. 5845 sub nom. GELDING v. EYRE, 9 
W. R. 946. 

Annotations :—Refd. Parton v. Hill (1864), 4 New Rep. 103; 

Basébé v. Matthews (1867), L. R. 2 C. P. 684; oolley 


v. Morgan, Cobbold & Woolley v. Morgan (1887), 4 
T, L. R. 211. Mentd. Turley v. Daw (1906), 94 L. T. 216. 


405. Payment after issue of writ — Neglect 
to countermand executlon—Malice & want of 
probable cause must be alleged & proved.|—An 
action on the case will not lie against a party 
suing out a writ if he neglect to countermand it 
after payment of the debt, at least unless malice 











debtor, paid to B., the decree-holder, 
& sum of money by way of compromise, 
in full satisfaction of the decree, , 
failed to certify this payment to the ct., 
& afterwards executed her decree for 
the full amount. In a snit by A. 


woll knowing that only a small portion 
thereof remained unpaid, & caused the 
sheriff to seize pltf.’s goods :—Held : no 
cause of action was shown, for it was 
not stated that deft. acted maliciously 
& without reasonable or probable cause, 
& these averments were not dispensed 
with by the allegation of his knowledge 
that the debt was nearly paid.— 


YOuNG v, DANIELL (1862), 21 U. CO. R. 





g. To one of several joint 
decree holders—Must be certified for 
benefit of all.}—The ct. ought not to 
recognise payments made out of ct., 
unless made & certified for the benefit 


831; 12 C0. L. R. 566.—IND. 

h. Judgment debtor 
entitled to credit.}—A judgment-debtor 
is entitled to credit for any sum paid 
bonit fide to one of several juint decree- 
holders, & duly certified to the ct. by 
the latter & tho other joint decree- 
holders cannot execute the decree for 
more than their own share.—TAaRUCK 
CIUNDER BHUTTACHARTER 1 DIVEN- 
DRO NATH SANYAL (1883), 1. L. R. 9 
Cale. 831; 12 C. L. R. 566.—IND. 

k. Cumpromise— Payment not  cer- 
tifled—Subsequent execution of decree 
-—~—Action for recovery of sum paid by 
way of compronvise.}—A., a judgment- 





ee 


against B. for recovery of the amount 
previously paid out of ct. in satisfaction 
of the decree :—Held: notwithstand- 
ing Act, XXIII. of 1861, 5. 11, the suit 
was Iaintainable.—-GUNAMANI Daal 
v PRAN KisHort Dasr (1870) 5 
Pa R. 223; 13 W. R. (F. B.) 69.— 


lo- -— -ee 

CuUNDsR BANDOPADHYA vv. INDRO 
NARAIN GOSSAMT (1883), I L. BR. 9 
Cale. 788; 12 C. L. R. 391.—IND. 

m. Payment of claim before judg- 
ment— Judgment for claim dé. costs.}-- 
In an action of damages pursuer 
averred that dcfenders had raised a 





-}—ISHAN 
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Sect. 20.—Wrongful and irregular execution :_ Sub- 
sect. 1, A. (c), B. & C.; sub-sect. 2, A.) 


be averred. Reasonable time is a question of law. 
—ScCHEIBEL v. FatmrBAIN (1799), 1 Bos. & P. 
388; 126 ]k. R. 968. 

Annotations :-—Apld. Page v. Wiple (1803), 3 

Distd. Bates v. Pilling (1826), 6 B. & C. 38. Consd. 

Doe Medina v. Grove (1846), 10 Q. B. 152; Phillips v. 

CGencral Omnibus Co. (1880), 50 L. J. Q. B. 112; Clissold 

v. Cratchley, [1910] 1 K. B. 374. Refd. Lewis v. Morris 

(1834), 2 Cr. & M. 712; Saxon v. Castle (1837), 6 Ad. 

& Il. 652. 

406. .|—No action will lie for 
not preventing but permitting & suffering pltf. 
to be arrested after payment of debt & costs 
owing to deft. upon a writ sued out before such 
payment. Malice is the gist of all actions for 
injuries of that nature.—PAGE v. WIPLE (1803), 
3 Kast, 314; 102 5. R. 618. 


East, 314. 











Annotations :—Distd. Bates v. Pilling (1826), 6 B. & C. 38. 
Consd. De Medina v. Grove (1846), 10 Q. B. 152; Phillips 
v. General Or1onibus Co. (1880), 50 L. J. Q. B. 112. Refd. 


Lowis v. Morris (1834), 2 Cr. & M. 

Siggera (1854), 18 Jur. 773. 

407. Compromise after issue of writ—— Duty of 
plaintiff to countermand execution—Malice & 
want of probable cause must be alleged & proved.]— 
In the absence of malice, no action will lic against 
a judgment creditor for not withdrawing the sheriff 
from possession after the judgment creditor has 
become bound by a composition of the debt. 
According to the statement of claim, A., having 
recovered a judgment against B., issued a writ of 
fi. fa. under which the sheriff entered into pos- 
session of B.’s goods. B. filed a petition of 
insolvency, & A. proved for the amount of his 
judgment against B.’s estate. Resolutions for a 
composition were passed & registered. ‘I'he 
sheriff refused to withdraw from possession with- 
out A.’s instructions, & which were not given 
by A. No malice was alleged as against A. :— 
Held: in the absence of malice A.’s failure to 
instruct the sheriff to retire gave B. no right of 
action against A.— PHILLIPS v. GENERAL OMNIBUS 
Co. (1880), 50 L. J. Q. B. 112. 

Malicious execution.|—See Sub-sect. 3, post. 


712; Churchill »v. 


B. Process Wrongly Executed. 


Execution against wrong person.]—Sce Socct. 6, 
ante. 


Execution of writ.]—Sce Sect. 13, ante. 


Wrongful & irregular seizure under writ of 
fi. fa.]— See Part III., Sect. 1, sub-sect. 12, post. 


debt against him for payment of £5, 


tion for damages & costs was set aside, 


EXECUTION. 


C. Setting Aside Writ. 
408. Terms will not be imposed.]—GiILLOTT v. 
ASTON, No. 391, ante. 
See, also, Sub-sect. 1, A. (3), (c), ante. 


SuB-sSEcT. 2.—-IRREGULAR EXECUTION. 
A. What Constitutes Irregular Execution. 

409. Blank filled up after sealing.|——WEBSTER 
v. VAUGHAN (1727), 1 Barn. K. B. 19; 94 HE. R. 13. 

410. Successive writs for portions of debt.) — 
FISHER v. CARRUTHERS (1736), Barnes, 202; 94 
E. R. 876. 

411. Whether execution after bankruptcy.) — 
CALCRAFT v, SWANN (1741), Barnes, 204; 94 
E. R. 877. 

412. ——.] — A bkpt. obtained his certificate 
on Nov. 13. The same day a fi. fa. was executed 
on his goods. The ct. refused relief on motion.— 
HANSON v. BLAKEY (1828), 4 Bing. 493; 1 Moo. 
& P. 261; 6L. 5.0.8. C. P. 70; 130 EB. R. 858. 


Annotations :-—Distd. Davis v. Shapley (1830), 1 B. & Ad. 
54. Refd. Barrow v. Poile (1830), 9 L. J. O. 8S. K. B. 95. 


413, .|—6 Geo. 4, c. 16, s. 121, enacts, 
that a bkpt. shall be discharged from all debts 
due by him when he became bkpt., & from all 
claims & demands thereby made proveable under 
the commission, in case he shall obtain his cer- 
tificate :—Held: the goods, as well as the person, 
are protected by this sect.; & the goods of a 
certificated bkpt., acquired after the bkpcy., 
being scized under a fi. fa. issued upon a judgment 
in respect of a debt due before the bkpcy., the ct. 
on motion sect aside the fi. fa.—Davis v. SUAPLEY 
(1830), 1 B. & Ad. 54; 8L. J. O. 8S. K. B. 357 ; 
109 E. R. 707. 

Annotations :-—Consd. Clark v. Smith (1847), 3.C, BB. 982. 





Refd. Sharpe v. D’Almaine (1840), 4 Jur. 989; Tossi v. 
Bailey (1868), L. R. 3 Q. B. 621, 
414, ——.] —TuRNER v. PULMAN (1848), 2 


Exch. 513; 154 BE. R. 594. 

415. .}-—- An order having been made in 
bkptcy. protecting deft. from process until a 
certain day, on which day pltfs. levied under 
writs of fi. fa. issued after the order, the money 
levied was ordered to be paid to the assignees.— 
BELLHOUSE v. MELLOR, PROUDMAN v. MELLOR 
(1859), 4 H. & N. 116; 32 L. T. O. S. 3173; sub 
nom. BACKHOUSE v. MELLOR, PROUDHON v. 
MELLOR, 28 L. J. Ex. 141; 5 Jur. N.S. 175. 


Annotations :—Folld. Williains v. Dray (1860), 29 L. J. Q. B- 
86. Mentd. Tomline v. Cadman (1859), 6 C. B. N.S. 733 ; 
Isaacs v. Royal Insce. Co. (1870), L. R. 5 Uxch. 296. 





action commenced. When T., a sub- 


that thereafter he had sent them a 
choque for that amount, that they had 
retained the cheque, & some days after 
receiving it had, without communica- 
ting with pursuer maliciously taken 
decree in absence against him for £5 
& expenses :—J/Icld: pursuer’s aver- 
ments were irrelevant, as the only 
tender which would have disentitled 
defenders to take decree would have 
boen a tender of money in payment 
of the debt & expenses.—PoLLocK 
v, GOODWIN’S TRUSTEES (1898), 25 
R. (Ct. of Sess.) 1051; 35 Sc. L. R. 821: 
6S. L. T. 72.—SCOT. 


PART II. SECT. 20, SUB-SECT. 1.—C. 
n. Kxcewtion issued before judg- 
ment.|\—An execution placed in the 
sheriff's hands before judgment will 
be treated as fraudulent, & will be set 
aslo at the instance of a judgment 
cretive=-* deft.—Di VEBER v. COLLING 
N. B. Dig. 370.-— 





0. Execution for damages not 
claimed nor awarded. }—A writ of execu- 


damages being neither claimed on the 
record nor awarded in the judgment.— 
can v. M‘NaB (1842), 6 O. S. 157.— 


p. When no object served by setting 
aside writ.}—A deft. arrested on @ ca. 
sa. was discharged from custody with 
costs, he undertaking to bring no action ; 
& in the order leave was reserved to him 
to move the ct. to set aside the writ 
& arrest. The ct. discharged a rule 
for this purpose; for deft. being 
released, & precluded from an action, 
there could be no object served by 
setting aside the process.—BROWN 
Ly apa (1853), 10 U. C. R. 393.— 


q. When sum demanded not due— 
Or payable when action commenced. }— 
When any person shall have any title 
or interest in any real estate, goods 
or credits attached, as a subsequent 
attacher or otherwise, he may be 
allowed to dispute the validity & effect 
of the attachment, on the ground that 
the sum demanded was not justly 
due, or that it was not payable when the 


sequent attacher, in his affidavit in 
support of a motion to set aside proccss 
of preceding attacher, stated that pltf. 
was secured, in B rie by a mntge. & 
that security had been given for the 
whole amount :—Held: T. had shown 
@ right to interfere. The ct. directed 
a jury to inquire whether pltf. had any 
& what good & sufficient security.— 
Nasu v. MCCARTNEY (1857), 2 Thom, 
167.—-CAN. 


r. Judgment fraudulent against credi- 
tors. }—-DOUGLASS v. WARD (1864), Ll 
Gr. 39.—CAN. — 


s. Execution against executors — 
Proceedings to be taken in original 
action. ]}—Proceedings to set aside an 
execution against exors. of an estate 
on the ground that it was improperly 
issued should be taken in the original 
action & it cannot be set aside in an 
action brought to remove it as a cloud 
on the title transferees of land from 
the exorsa.—RUTTLE v. ROWE (1919), 
3 W. W. R. 1120; 50 D. L. R. 346; 
13 Sask, L. R. 79.—CAN, 


Part II,—Matrers Common To ALL MopkEs oF EXECUTION. 


416. ———.]—An execution on a trader’s goods 
after a protection order has been granted on his 
petition under Bkpt. Act, 1849 (c. 106), s. 211, is 
void & the execution creditor is not entitled to the 

roceeds whatever is the result of the proceedings 
in bkpcy.—WiLuiams v. Dray (1860), 29 L. J. 
ee 86; 1L. T. 513; 6 Jur. N.S. 532; 8 W. R. 

417. -|—If the property of a debtor be 
taken in execution after a deed of composition has 
been executed by the debtor, the ct. will not, 
except under special circumstances, set aside the 
execution, but will order the sheriff to withdraw.— 
ean v. CUCKSEY (1867), 16 L. 'T. 385 ; 15 W. R. 

418. Not irregularity in return.]—The validity 
of an execution under a fi. fa. cannot be impeached 
at nisi prius on the ground that the judgment 
ought to have been revived by sc. fa. or that there 
was an irregularity in the return of the writ.— 
ON v. WAKEFIELD (1814), 4 Camp. 58, 

> 

419. Issue after death of debtor.) — Pitf. 
obtained a verdict at the Spring Assizes. Deft. 
died on Apr. 18. The costs were taxed on the 
21st, final judgment signed on the 22nd, & a 
fi. fa. issued on the same day, tested on the first 
day of the term. The ct. refused to set aside the 
fi. fa. for the irregularity in issuing it after the 
death of deft. without a sci. fa., the writ being 
warranted by the judgment, which the motion 
did not impeach.—WaTSON v. MASKELL (1834), 
4 Moo. & S. 461. 

420. Sse deft. died between eleven 
& twelve o’clock in the morning & a writ of fi. fa. 
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was sued out against his goods between two & 

three the afternoon of the same day, the ct. set 

aside the writ as irregular. 

Where it is necessary to show which of two 
events first took place the ct. may enter into the 
question of the fractions of the day.—CHICE v. 
SmiTrH (1840), 8 Dowl. 837; sub nom. CLINCH v. 
SMITH, 4 Jur. 86. 

Annotations :—Retd. Edwards & Collins v. R. (1854), 23 
L. J. Ex. 165; Wright v. Mills (1859), 4 H. & N. 488; 
Campbell v. Strangoways (1877), 3 C. P. D. 105. 

421. Variance between sum indorsed & judg- 
ment.]—In an action of debt, pltf. signed judgment 
for want of a plea, & the incipitur was entered 
up for the whole debt claimed in the declaration, 
which was the aggregate of the sums named in the 
several counts, & exceeded the real debt. Pltf. 
sued out a fi. fa., which, in the mandatory part as 
well as the endorsement. was for the real debt only, 
& taxed costs, & which recited a judgment as for 
such lesser sum only. A summons being taken 
out to set aside the proceedings, for irregularity, 
on account of the variance between the fi. fa. & 
the entry of the incipitur, pltf., before the summons 
was heard, completed the judgment roll, with a 
remittitur of all above the real debt & costs, & an 
award of Judgment for such debt & costs only. 
The execution having been set aside at chambers 
for irregularity, the judge’s order was rescinded 
on motion in banc, the complete judgment roll 
agreeing with the fi. fa., & the ct., on such motion, 
not looking to the incipitur. The ct. afterwards 
refused to set aside the judgment & subsequent 
proceedings on the ground of variance between 
the incipitur & the judgment itself—KiIna v. 


PART II. SECT. 20, SUB-SECT, 2.—A. 


421i. Variance between sum indorsed 
& judgment.j—Semble: an execution 
issued by a justice of the peace for more 
than the amount of the judgment is 
irregular only, & the mere arrest of 
deft. under it is not necessarily a wrong. 
~——-RYAN v. JAMES (1872), 14 N. B. BR. 
(1 Pug.) 122.—CAN. 

t. Proceeding after return day.) — 
Where a ji. fa. is in itself rogular, the 
ct. will not set it aside because the 
sheriff did not take any proceedings 
under it during its currency, but. 
advertised lands after the return day 
thereof{.—--MORRISON v. REES (1851), 
1P.h. 25.—CAN, 

a. Issue from wrong office.) — It 
1s irregular to issue exccution out of the 
oltice of a deputy clerk of the Crown, 
in which there have been no previous 
proceedings in the cause, or in which 
there igs no judgment  entered.-— 
DALRYMPLE v. MULLEN (1852), 1 
LP. RH. 327, n.— CAN. 

b. Misnomer in writ -— Variance 
tn copies served.)—One of several defts. 
was arrested on a capias in which he 
was misnamed, & on the copy served 
there was no direction to take bail. 
Ho was taken to tho sheritf’s office, 
& about an hour afterwards was served 
there with another copy, on which was 
indorsed, ‘* take bail for £319 11s. 3d.,”’ 
not saying that this was the sum sworn 
to, nor was this stated on the original 
either. The noxt day he was served in 
gaol with a third copy, on which was 
indorsed the same direction, with “* by 
affidavit ’’ added :—Held: arrest bad 
on both grounds.—PEGG v. CAMPBELL 
(1853), 1 P. R. 328.—CAN. 

C. .]}— Where a party by his 
own conduct & admissions has justified 
the calling him by a wrong name, 
he cannot object to the use of such name 
as a misnomer.—BROWN v. SMITH 
(1855), 1 P. R. 347.—CAN. 

d. 
parties.|—-In a writ of fi. fa., & the 
indorsements thereon, pltfs. were styled 








Transposition of names of 


defts. & vice versd, the words being 
transposed throughout, & the Christian 
names of deft. were also transposed :— 
Held: the writ & indorsements were 
irregular.— DAVIDSON v. GRANGE (1870), 
5 P. R. 258.—CAN. 


e. Afier date fixed for return o 
writ. }—A fi. fa. lands had been reneweo 
on Aug. 25, 1862, & nothing done under 
it till the last day of its currency 
Aug. 24, 1863. On this day a list of 
deft.’s landswasgiven by pltf.’sattorney 
to the sheriff, & the latter on the same 
day sent tho usual advertisement thereof 
to the Canada Gazette & a local paper. 
On Sept. 2 following, it appeared in a 
local paper, & in the Gazette on a sub- 
sequent day :—Held: the writ was 
spent, & the lands could not be legally 
sold under it.—REYNOLDS v. STREETER 
(1864), 3 P. R. 315.—CAN. 

{. Alias writs not in sheriff's 
hands for one year.}—A fi. fa. lands 
issued Sept. 6, 1866, & was returned 
for $1, & no lands for the residue; 
but nothing had been done & no lands 
advertised under it. On the same day 
a ven. ex. & a fi. fa. residue was delivered 
to the sheriif, who advertised as if 
under the original writ, & sold the 
lands in question on May 2, 1868 :— 
Held: the sale could not be supported, 
for the original writ had expired with 
nothing done under it, & the ven. ex, & 
ji. fa. residue had not been a year in 
the sheriff’s hands before the sale; 
& moreover he had assumed to act 
under the original fi. fa. & ven. ex. & 
not the ft. fa. residue.—-LEF v. HOWKs 
(1870), 30 U. C. R. 292.—CAN. 

g. Description of parties — Follow- 
ing gment roll—Error of court 
officer in judgment book.J)—A writ of 
execution waa set aside on the ground 
that although it purported to be issued 
in the proper action, according to the 
pavers & the judgment roll, it did not 
ollow the title of the cause as entered 
Py, mistake by the officer of the ct. in 
his book of judgments :—Held: the 
solr., in issuing the execution, correctly 
followed the judgment roll, & not the 





error made by the officer of the ct. in 
his entry in the judgment book.— 
ARMSTRONG t. DUNLAP (1892), 24 
N.S. R. 334.—CAN. 

h. Execution for costs — Non- 
service of order diamissing action & 
notice of taxation.)}—Deft. obtained an 
order dismissing the action with costs 
for non-prosecution, upon notice to 
pltf., who did not appear upon the 
motion. Deft. did not serve pltf. with 
a copy of the order, & went on & taxed 
his costs, without notice to pltf., & 
issued execution for the amount taxed : 
——Held: not grounds for setting aside 
the executiou.—CRANSTON v. BLAIR 
(1893), 15 BP. Rt. 167.—CAN. 


k. Variation between writ & tran- 
script—Recital in writ of wrong date for 
judgment.J—STAUNTON v. MCLEAN, 21 
C. L. T. 587.—CAN. 


1. Absence of Gazette advertisement.] 
—The absence of an advertisement 
in the Gazette is a mere irregularity.— 
SE AENTON v. MCLEAN, 21 C. L. T. 587. 


m. No return to writ.J—The fact 
that there is no return to the ji. fa. 
goods docs not invalidate the sale but 
is a mere irregularity.—STAVNTON y, 
McL&ran, 21 Cc. L. 1 587.—CAN. 


n. Technical irregularity.J—In exe- 
cution proceedings the cts. will look 
at the substance of the transaction, & 
will not be disposed to set aside an 
execution upon mere technical grounds, 
when they find it is substantially right. 
—~SHEO PERSHAD SINGH v. SAHEB LAL 
(1892), I. L. R. 20 Cale. 453.—IND, 


o. Sale— Deposit of part of pur- 
chase-money.]—The fact bat an 
auction-purchaser at a sale held in 
execution of a decree not pay the 
25 per cent. of the purchase-money 
required by Civil Procedure Code, 
s. 306, at the time of the sale is a mere 
irregularity, which will not affect the 
validity of the sale, unless it oan be 
shown that substantial injury is thereby 
caused to the judgment-debtor,— 
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Sect. 20.—Wrongful and irregular execution: Sub- 
sect. 2, A. & B. (a) i. & i2., (6) & (c).] 


Bircw (1842), 3 Q. B. 425; 2 Gal. & Dav. 513 ; 

11L. J. Q. B. 188; 114 E. R. 569. 

Annotations :—Refd. Phillips ». Birch eres 4 Man. & G, 
403; Peirce v. Derry (1843), 4 Q. B. 635; Deacon v. 
Allison (1848), 6 C. B. 434, 

422, Issue before proper date.|—-BIRKENHEAD, 

ETC. JUNCTION Ry. Co. v. Dimmack, No. 430, post. 


B. Setting Aside Writ. 
(a) The Application. 
i. Who can Apply. 


423. Any party having interest—Bankrupt exe- 
cution debtor.|—Upon an application to set aside 
the execution upon a judgment under a warrant 
of attorney, if it appear that the party applying 
has some interest, the ct. will not look to the 
amount of it :—Held: the application might be 
made by deft. against whom a fiat in bkptcy. had 
afterwards issued, & which was in the course of 
operation, as he had an interest to increase the 
divisible fund to be distributed under the fiat.— 
PINCHES v. HARVEY (1841), 1 Q. B. 868; 1 Gal. 
& Dav. 236; 10 L. J. Q. B. 316; 6 Jur. 389; 113 
E. R. 1364. 


ii. How Made. 


424. Application not made ex parte.|— Ro.FEe 
v. Brown, No. 287, ante. 

425. Application must be made without delay.] 
—A party must come to the ct. to set aside 
irregular proceedings within a reasonable time. 
Where, therefore, execution was levied on an 
irregular judgment in vacation, & the motion to 
set it aside was not made until the fifteenth day 
of the next term :—Held: too late.—AUSTIN v. 
DAVEY (1844), 1 New Pract. Cas. 50; 4L. T. O.S. 
160; 8 Jur. 1138. 

426. -|— When a party seeks to set aside 
proceedings on the ground that he has not been 
served with process, he should apply promptly. 

The goods of deft. were seized under a fi. fu. 
on Dec. 23. On Jan. 18, he moved for a rule to 
set aside the proceedings on the ground that he 
had never been served with process, & knew 
nothing of the action until the day of the execu- 
tion :—Held: the application was made too late. 
—JONES v. Davis (1847), 1 Saund. & C. 290; 8 
L. T. O. S. 347. 

427. .]}—Where a party seeks to set aside 
proceedings for irregularity, he must come 
promptly to the ct. Where, therefore, execution 
was levied on Nov. 7, & the affidavit of the party 
sworn on Nov. 18, & the motion to set the execu- 
tion aside made on Nov. 20 :—Held: too late.— 
recites v. PEACE (1844), 4 L. T. O. S. 141; 9 Jur. 
227. 








-M. C. 3; 


EXECUTION. 


428. .]}—— Alehouse Licensing Act, 1828 
(c. 61), is repealed by Summary Jurisdiction Act, 
1847 (c. 48), s. 27, as to the mode in which costs 
may be ordered to be paid by applt. upon confirma- 
tion of a conviction by the sessions. 

If an order of sessions bad upon the face of it is 
removed into this ct. under Quarter Sessions Act, 
1849 (c. 45), s. 18, & a writ of fi. fa. issued thereon 
& the party against whom the writ is issued is 
not guilty of laches, the ct. will, upon his applica- 
tion, set aside the proceedings in this ct. subse- 
quent to the removal & order the money levied 
to be returned, although appct. could not have 
removed the order of sessions by certiorari for the 
purpose of quashing it.—R. v. TELLIER (1851), 
17 Q. B. 229; 4 New Sess. Cas. 725; 21 L. J. 
17 L. T. O. S. 152; 15 J. P. 674; 15 
Jur. 901; 117 BE. RK. 1267. 

Annotations :—Mentd. R. v. Binney (1853), 22 L. J. M. C. 
127; It. v. Huntley (1854), 3 EK. & B. 172; Mid. Ry. «. 
Edmonton Union (1893), 70 L. T. 355; HK. v. London JJ., 
[1895] 1 Q. B. 616. 

429. -|] — Where a writ of summons is 
specially endorsed under Common Law Pro- 
cedure Act, 1852 (c. 76), s. 25, & judgment is 
signed for default of appearance, pursuant to 
sect. 27, after payments made by deft. on account, 
pltf. is not entitled to sign judgment for the sum 
endorsed upon the writ, but only for the balance 
remaining due after giving credit for the moneys 
paid. By a special endorsement under above 
statute, pltf. claimed £34 lls. 7d. Deft., after 
the issuing of the writ, & before judgment paid 
£25 on account, & judgment was signed & execution 
issued for the full amount, but with a direction 
to the officer to take the balance only & costs. 
Deft. having been arrested & detained under this 
writ, a judge at chambers made an order to reduce 
the amount for which the judgment was signed 
to the proper sum, & to discharge deft. from 
custody, in pursuance of Execution Act, 1844 
(c. 96), s. 57, the sum recovered not exceeding 
£20 exclusive of costs. The ct. refused to rescind 
the order. The arrest took place on Aug. 14, & 
the application for deft.’s discharge was not made 
until Dec. 11 :—Held: not too late-—Hopass v. 
CALLAGHAN (1857), 2 C. B. N. S. 306; 26 L. J. 
C.P.171; 291. T. O.S. 79; 8 Jur. N.S. 369; 
5 W. R. 531; 140 E. R. 434. 

Annotations :—Mentd. West. v. Farlar (1858), 1 E. & E.179; 


Huffer v, Allen (1866), L. R. 2 Exeh. 15; Hughes vw. 
re ha [1894] 1 Q. B. 667; Muir v. Jenks, [1913] 2 K. B. 


430. Form of application.] — Judgment by 
default on a writ of summons specially endorsed, 
& a writ of execution issued on the seventh day 
after the last day for appearance instead of the 
eighth :—Held: an irregularity only, & the rule 
nisi to set aside the execution should have pointed 
out that it was for irregularity. BIRKENHEAD, 
ETC. JUNCTION, Ry. Co. v. Dimmack (1858), 31 
L. T. O. S. 213. 








AHMAD BAKHSH v. LALTA PRABAD & 
AZMAT ALI (1905), I. TL. IR. 28 All. 
238.— IND. , 


PART II. SECT. 20, SUB-SECT. 2.— 
B. (a) i. 


p. Any nerson having interest 
-——Judgment _ creditor.)-— STEVENS v. 
SHELDON (1841), (1823-1900), 2 Ont. 
Dig. 2609.—CAN. 

qa. ——.]) — After the death of 
pltf. & before the order of reviver 
the solr. who had acted for her issued 
& writ of habere facias posseasionem 
upon the judgment, without the leave 
required by rule 886 :—Held : the writ 
was irregular, & it} was competent for 
the party affected by it to apply to set 


it aside without first. reviving tho 
action.—-CHAMBERS v. KITCHEN (1894), 
16 P. R. 219.—CAN. 


r. Not subsequent execulion credi- 
tor.J—-An irregular execution will not 
be set aside at the instance of a 
subsequent execution creditor.—FARR 
ao (1845), 1 U. C. R. 337.— 


8s. Not judgment debtors sustaining 
no damage.}—On appicenen for con- 
firmation of a sale, the judgment 
debtors applied to have the sale set 
aside; the judge confirmed the sale 
finding that, although there were 
irregularities in the conduct of the sale 
the Judgment debtors had not sustaine 
any damage.—GAJRAJMATI TEORAIN 


v. AKBAR HUSAIN (1906), I. L. BR. 
All. 196; L. BR. 34 Ind. App. 37.—IND. 


t. Not mortgagees sustaining no 
actual loss.|—A vessel disabled at sea 
was repaired at a remote seaport, 
with the sanction of the owner; & 
thereafter the party who repaired it 
arrested the vessel for the price, & 
ultimately, brought it to a judicial 
sale, at which he became the purchaser. 
All the procedure was conducted by 
him or his agent :—Held : mortgagees 
who had sustained no actual loss had 
no legal title or interest to challenge 
the proceedings.—K1nLIAs v. BLACK 
eee? 18 Dunl. (Ct. of Sess.) 1225; 

8 Sc. Jur. 622.—SCOT, 


Part J].—MatTrers Common To ALL Mopes or EXECUTION. 


(b) Terms Imposed. 


431. Discretion of court—-No action to be 
brought.]|—WILson v. Kinuston (1816), 2 Chit. 
203; 1 Chit. 134, n. 








432. ———- ———.]—-SIMMONS v. JOHNSON (1818), 
1 Chit. 134, n. 
433. .}— Deft., against whom in an 


action for damages, on a tort, a verdict has been 
taken subject to the award of an arbitrator, was 
held to be discharged from the debt by his cer- 
tificate obtained before the entering up of judg- 
ment where he had become bkpt. between the 
verdict & the making of the award, & that execu- 
tion could not be sued out on the judgment, because 
pitf. might have proved the damages recovered 
under the commission by production of the record. 
Nor can he support such execution for the costs. 
A fi. fa. issued on a judgment entered up under 
such circumstances & executed, was set aside on 
the terms of deft. undertaking to bring no action 
against the sheriff.—BrEsSTOoN v. WuIrE (1819), 
7 Price, 209; 146 E. R. 950. 

434, —— Judgment set aside for irregu- 
larity.|—On setting aside a judgment & execution 
for irregularity the ct. will restrain deft. from 
bringing an action of trespass unless a strong case 
of damages be shown.—LORIMER v. LULE (1819), 
1 Chit. 134. 

Ann :—Consd. Abbott v. Greenwood (1839), 7 Dowl. 

o . 


435. .|—If a proceeding is 
irregular, the opposite party has a right to have it 
set aside; & therefore if the term of bringing no 
action is not imposed by the ct. at the time of 
disposing of the rule for setting aside the irregular 
proceedings the successful party cannot be 
restrained from bringing an action in respect of 
the irregularity.—ABBOTT v. GREENWOOD (1839), 
7 Dowl. 534 ; 1 Will. Woll. & H. 565. 

436. -] — Where a judgment & 
execution are set aside for irregularity, the ct. 
has no powcr to impose the term on deft. that he 
shall bring no action.—ADLAM v. NOBLE (1841), 
9 Dowl. 322; 5 Jur. 246. 

Ani olavon :—Mentd. Durrant v. Blurton (1841), 5 

Ve 


437. Where costs not asked for.]— 
(1) An arrest under a ca. sa. by a bailiff, to whom 
the warrant is not addressed, in the absence of the 
officer to whom it is addressed, even though such 
officer has engaged him to assist him in his:absence, 
he himself being at a considerable distance at the 
time of the arrest, is irregular, & deft. will be 
discharged out of custody. 

(2) A rule to discharge him is properly directed 
to pltf., & not to the sheriff. 























J. P. 
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4311. Discretion of courlt—No action 
to be brought.|— A ssumpsit against A. & 
B., two brothers, as maker & indorser 
ofanote. <A verdict &judgment having 
been obtained, & B.’s goods seized, he 
applied for relief, stating in his affidavit 


Deft., being 


aside :—Held : 


fa.—WRIGHT v. HULL (1856), 2 





.}—In suing out a 
writ of attachment against doft., pltf. 
had omitted to state in bis affidavit 
whether deft. was a corpn. 
therefore entitled ex 
debito justitie, to have the writ set 
the oct. 
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(3) If the rule does not ask for costs, the ct. 
will not impose it as a condition, that deft. shall 
bring no action—-RHODES v. HuLuL (1857), 26 
L. J. Ex. 265. . 

438. .|—Deft.’s goods having been 
taken under a fi. fa. after the debt & costs had 
been paid by another party liable upon the same 
instrument, he applied to a judge to set aside the 
execution. The judge made the order, but imposed 
as a term that deft. should bring no action. 
Having availed himself of the order so as to get 
the sheriff to withdraw from possession :—Held: 
deft. could not afterwards move to set aside so 
much of it as restrained him from bringing an 
action.— WILcox v. ODDEN (1864), 15 C. B. N.S. 
837; 143 KE. R. 1014. 

439. .} — The ct. will not interfere 
with the discretion of a judge at chambers, where 
upon a summons to set aside an execution for 
irregularity, with costs, he makes the order as 
prayed, adding as a condition, that deft. bring no 
action, even though the order has not been drawn 
up.—-BARTLETT v. STINTON (1866), L. R. 1 0. P. 
483; Har. & Ruth. 565; 35 L. J.C. P. 238; 14 
L. T. 287; 12 Jur. N.S. 342; 14 W. R. 614. 


Annotation :—Mentd. Anlaby v. Pretorius (1888), 20 
Q. B. D. 764. 


440. ——- -———.]—IBROTSON  v. 














WHITWORTH 


} 
Char, Cham. Cas. 33. 

441. Time for making applicatlon—At time of 
order setting aside.|—-SIMMONS v. JOHNSON (1818), 
1 Chit. 134, n. 

442. Term that no action be brought—Sherliff 
proceeding with sale — Liability of execution 
creditor.|—B. sued out execution against A. 
After seizure, & before sale, the execution was set 
aside by rule of K. B. Div., of which the sheriff 
received notice from A. before the sale, & by the 
terms of the rule A. was to bring no action for the 
seizure. The sheriff having proceeded to a sale, 
on the ground that he had received no notice of 
the rule from B.:—Held: A. might sue B. in 
trespass for the sale.——PERKINS v. PLYMPTON 
(1831), 7 Bing. 676; 5 Moo. & P. 731; 131 E. R. 
261; sub nom. PARKINS v. PLYMPTON, 9 LJ. O.S. 
C. P. 223. 


(c) Effect of. 

443. Plaintiff entitled to issue another writ.]— 
The ct. refused to discharge deft. out of custody, 
on the ground that he had before been irregularly 
taken, under colour of a pretended criminal 
charge, on a capias sued out on the same judg- 
ment. & discharged from that execution on account 
of the irregularity of the proceeding, the first 


PART II. a oles 2.— 
- (0), 


_u. Whether issue of effective execu- 
tion effected.\—On Oct. 16, 1881, pitf. 
recovered judgment against deft., 
& on Oct. 3, 1885; issued an execution 
for the amount, describing the judg- 
ment as of July 18, 1885. Finding 


or not. 


could not 


that he had never indorsed the note, 
& knew nothing of the action until 
seizure of his goods. Upon the 
attidavits it was uncontradicted that 
he had received no notice before action 
brought, & had been served with no 
writ or other papers in the cause, an 
attorney having appeared for both 
pathol ay rege itr > but A. 

positively to B.’s indorsemeont, 
& that he had instructed him to have 
such appearance entered. ‘The service 
of the writ of summons, & al] subsequent 
proceedings as against B., were set aside 
without costs, B. undertaking to bring 
no action for anything done under the 


impose the term of bringing no action 
against pltf. as a condition of setting 
the writ aside, but costs should be 
refused unless deft. would consent to 
such term being imposed.—WILSON vv. 


431 iii, —— ——.]—-On an applica- 
tion to set aside a writ of ca. sa., under 
which deft. was in custody, the ct., 
notwithstanding that the evidence 
abundantly proved irregularities, made 
the release conditional by restraining 
deft. from bringing any action for the 
imprisonment.—BEARNS v. PEROCHARD 
(1858), 4 Nfid. L. R. 254.—NFLD. 


his mistake, he directed the sheriff to 
return the execution as not satisfied, 
which was done, but not until a levy 
had been made on deft.’s goods. Pltf. 
then issued a second execution, cor- 
rectly, following the judgment, & under 
the second execution the goods were 
sold. Deft. applied to set aside the 
first & second executions & all pro- 
eeedings of the sheriff thereunder, & 
an application was made on behalf of 
pltf. to revive & renew the first exeou- 
tion :—Held : the first execution being 
irregular, & not such an execution as 
when returned satisfied, would be a 
bar to any future claim for the amount 
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Sect. 20.—Wrongful and irregular execution: Sub- 
sect. 2, B. (c) & (d) & C.; sub-sects. 3 & 4, 
A. (a).] 

execution being a nullity.—MACKIE v. WARREN 

(1828), 5 Bing.176; 2 Moo. & P,.279; 7L.J. 0.8. 

GO. P. 593 1380 EK. RR. 1028. 

444, .|—It is no answer to an action of 
debt on a judgment that deft. had been taken 
under a writ of ca. sa. issued on the judgment & 
detained in custody twenty days, if it appears 
that deft. was by a judge’s order let out of custody 
on certain terms.—McCoRMICcK v. MELTON (1834), 
1 Cr. M. & R. 525; 5 Tyr. 147; 4 L. J. Ex. 24; 
149 E. R. 1188; sub nom. McCornisH v. MELTON, 


3 Dowl. 215. 
se a :—Folld. Collins v. Beaumont (1839), 10 Ad. & 


(a) Costs of. 

445. Not set off against costs of Judgment.|]—If 
an execution be set aside with costs, as having been 
sued out after the allowance of a writ of error, the 
ct. will not permit the costs of the application to be 
set off against the costs of the action, but will 
compel pitf. to pay them forthwith.—HIL1L v. 
Tens (1805), 1 Bos. & P.N.R. 311; 127E. BR. 482. 

446. .]}— Where the lessor of pltf. obtained 
a verdict in ejectment in 1834, & taxed his costs, 
& sued out a writ of possession, which was set 
aside in 1837, for irregularity, with costs :—Held : 
not having revived the judgment by sci. fa., he 
could not set off his costs on the judgment against 
deft.’s costs, on setting aside the writ of pos- 
session.—Dok d. STEVENS v. LorpD (18389), 7 Ad. 
& Til. 610; 1 Per. & Dav. 388; 8 L. J. Q. B. 97; 
112 kK. R. 600. 











C. Waiver of Irregularily. 

447. By request for time for return by sheriff.]— 
Irregularity in signing judgment & issuing execu- 
tion on a warrant of attorney was cured by 
deft. obtaining time for the sheriff to return the 
writ.— LEWIS v. GOMPERTZ (1837), Will. Woll. & 
Dav. 592; 1 Jur. 984. 


Sub-secr. 3.—MA.nicious ExEcurion. 

See, generally, MALICIOUS PROSECUTION. 

448. Attachment of goods of third party.|— 
SANDEKS v. POWELL (1664), 1 Ley. 129; 83 KE. R. 
332 3 sub nom. SAUNDERS v. POWELL, | Sid. 183 ; 
1 Keb. 693. 

Annotations :—Mentd. R. v. Lawley (1731), 1 Barn. K. B. 

459 ; Adamson v. Jarvis (1827), 4 Bing. 66. 

449. Refusal to accept debt & costs from execu- 
tion debtor.]—P tf. is bound to accept from deft. in 
custody under-a ca. sa. the debt & costs when 
tendered in satisfaction of his debt & to sign an 
authority to the sheriff to discharge deft. of out 


of the judgment, & so protect deft. as puro yeaa ne eluded as ae 
sull.— MUNESH NARAIN SINGH 


well as serve pltf., it could not inter- 
fere with the issue of an effective 
exccution, or justify the setting aside 
of the execution last issued, which 


(RAJAH) v. KISHANUND 
ooW. R. (P. ©.) 7; 1 Marsh. 692; 9 


EXECUTION. 


custody. An action on the case will lie against 
plitf. for having maliciously refused so to do; & 
the refusal to sign the discharge is sufficient 
prima facie [evidence] of malice in the absence of 
circumstances to rebut the presumption.—CROZER 
v. PILLING (1825), 4 B. & C. 26; 6 Dow. & Ry. 
K. B. 129; 3L. J. O. S. K. B. 131; 107 E.R. 
969. 


Annotations :—Apld. Phillips v. General Omnibus Co. (1880), 
50 L. J. Q. B. 112. Refd. Lewis v. Morris (1834), 2 Cr. 
& M. 712; Saxon v. Castle (1837), 6 Ad. & Kl. 652 ; Drury 
v. Hounstleld (1840), 11 Ad. & El. 101; Savory v. Chap- 
man (1840), 11 Ad. & El. 829; De Medina v. Grove (1846), 
10 Q. B. 152; Moore v. Guardner (1847), 16 M. & W. 595 ; 
Hemming v. Hale (1859), 7 C.B. N. S. 487; Lee 
Dangar, Grant & Co., [1892] 1 Q. B. 231; Cubitt 
Gamble (1919), 35 T. L. BR, 223. 


450. Neglect to inform sheriff of payment of 
debt.|—(1) Two concurrent writs of ca. sa. were 
issued into the counties of L. & M., by B., the 
attorney of one D., pltf. in a former action, against 
F. Both writs were returnable on Nov. 2. F. 
was arrested on Nov. 1, on the writ issued in the 
county of M., but the sheriff of that county, on 
being paid the debt & costs, discharged F. out of 
custody, without the knowledge or sanction 
of pltf. in the original action or her attorney, & 
without any authority of either. After his dis- 
charge from that arrest, F. went into the county 
of L., & was again arrested on the following day, 
upon the ca. sa. issued into the latter county, & 
was detained in custody for about twelve days. 
A notice was sent to B.’s office on Nov. 3, that F. 
had been arrested & paid the debt & costs to the 
sheriff of M., but B. was then from home. On 
Nov. 9, B. was again applied to by the under 
sheriff of L.; but he refused to authorise F.’s 
discharge unless the debt & costs were paid into 
his hands. Some days after the amount of debt 
& costs having been obtained from the sheriff at 
M., was paid to B., & thereupon he gave an order 
for the discharge of F. In an action brought by 
I’. against B. & D. for wilfully & maliciousl 
neglecting to inform & give notice to the sheriff 
of L. that F. had been before arrested in the county 
of M., & the judgment satisfied :—-Held : malice 
was essential to the action, & the existence of 
malice was a question for the jury, & they having 
negatived malice & found thereupon for defts., 
their finding was right. 

(2) In this case two concurrent writs of ca. sa. 
were issued. A pltf. has a right to issue two such 
writs, but he cannot execute both. It was held 
in Hodgkinson v. Whalley [No. 174, ante] that 
the second writ cannot be made use of, if the 
first has been acted upon. This would be a good 
ground for discharging deft. out of custody on the 
second writ, or in some cases for setting the second 
writ aside (PARKE, B.).—LEwis v. Morris (1834), 
2Cr.& M. 713; 4 Tyr. 907; 4 L. J. Ex. 264; 149 
EB. R. 947. 


Vv. 
v. 


d. ——.]—VENTRIS v. BROWN (1872), 
22 Cc, Pp, 345.—CAN. 

e. Presumption of malice.)— Held: 
the jury might with propriety infer 


Misi (1862), 


answered the purpose of both partics.— 
McDovuGaLL v. GRIFFIN (1886), 19 
N.S. KR. (7 R. & G.) 254; 70. L. T. 
347.—CAN. 


a. Discontinuance of suit.]—1t is 
contrary to gencral peels & a 
senseless addition to afl the vexations 
of delay in the course of proceedings 
to hold that when, for any reason 
satisfactory or not, the execution of a 
final decrce in a suit fails or is set aside, 
& the procecdings as regards that 
execution arc taken off the file, the 
whole suit is discontinued thereby, 
& the further proceedings for the same 


Moo. Ind. App. 324,—-IND,. 


uae II. SECT. 20, SUB-SECT, 3. 
: alice must be ecificall 
alleged.}—In an action tou caterer 
a udement in itself regular, but whic 
has been satisficd, malice must be 
alleged in the declaration.—AULT ». 


Cc. -l— Held: no cause of 
action was shown, for it was not stated 
that deft. acted maliciously & without 
reasonable or probable cause.—YOuUNG 

1 Uv. C, R. 4$43,— 





inalice from the fact of deft. having 
recovered a sur less than attached for, 
unless satisfactorily accounted for.— 
PALK v. KENNEY (1853), 11 U. C. R. 
350.—CAN. 


f. ———}—DeEniss & Guiass (1867), 
17 L. C. It. 473.—CAN. 


g. What evidence of malice admis- 
sible.}—Held: pltf. was not entitled 
to give evidenco in support of a claim 
for damages for maliciously issuing 
the writ of 7. fa. matters on which the 
judgment was founded in respect of 
which the fi. fa. issued, without first 
setting aside the judgment. The 


Part IJ.—MattErs Common to ALL MoprEs oF EXECUTION. 


451. Misrepresentation to taxing master—Neces- 
sity to allege malice.|—PItf. gave deft. a warrant 
of attorney to enter up judgment if certain costs 
should be unpaid within four days after the 
master should have taxed the same. Defts. 
procured a taxation ex p. & by an incorrect 
representation to the master obtained from 
him an allocatur for more costs than they were 
entitled to. By order of a judge on summons 
a new taxation was directed, pending which 
deft. arrested plitf. Afterwards the new taxation 
was had & the costs were reduced. Pltf. declared 
in case for a wrongful arrest & deft. pleaded that 
the costs had been taxed & a sum found due for 
which he arrested :—Held: (1) pltf. might properly 
sue in case for a malicious arrest & was not bound 
to declare for a deceitful representation to the 
master; (2) the plea was not supported, there 
having been in effect no taxation when deft. 
arrested & pltf. was not bound to reply the facts 
which rendered the first taxation invalid 3; (3) judg- 
ment must be arrested because the declaration, 
which set out the facts of the case, alleged only 
that deft. had ‘“‘ wrongfully & injuriously ”’ 
delivered the writ to the sheriff, not adding ‘‘ mali- 
ciously.”’-—SAXon v. CASTLE (1837), 6 Ad. & FE. 
652; 1 Nev. & P. K. B. 6615; Will. Woll. & Dav. 
305; 61. J. K. 3B. 1773 112 E.R. 251. 
Annotations :-—As to (3) Apld. De Medina tr. Grove (1846), 


10 Q. B. 152. Refd. Churchill v. Siggers (1854), 3 E. & B. 
929. 


452. -|\—WooLLEY v. MORGAN, CoB- 
BOLD & Woo..LeEY v. MORGAN (1888), 4 'T. I. R. 211. 

453. Issue of process against person of same 
name as debtor.|—Case is not maintainable against 
an attorney, who, being retained to sue for a debt 
a person of the same name with pltf., by mistake 
& without malice, takes all the proccedings to 
judgment & execution against pltf., or, having 
obtained judgment against the right person, by 
mistake & without malice issues execution against 
pltf. In the latter case, pltf. has a remedy in 
trespass.---DAVIES v. JENKINS (1843), 11 M. & W. 
7453; 1 Dow. & L. 3821; 12 L. J. Ex. 386; 1 
L. T. O.S. 290; 7 Jur. 801; 152 BE. R. 1005. 
Annotations :--—Mentd. Hadley v. Baxendale (1854), 2 W. R. 

302; The Kate (1864), Brown. & Lush. 218. 


454. Execution issued in bad faith -— Liability 
of solicitor for costs of issue & execution.) — Where 
under an order for the payment of costs in 
Chancery, a writ of fi. fa. has been issued & exc- 
cuted by the sheriff, the ct. refused to set aside 
the writs ; but, believing they had been issued in 
bad faith, ordered the solr. who had taken them 
out to pay all charges attending their issue 
& execution, & also the costs of a motion for the 
purpose.—He COMMONWEALTH LAND, BUILDING, 
Esrate & AUCTION Co., LTD., 2a p. HOLLINGTON 
ae 43 L. J. Ch. 99; 29 L. T. 502; 22 W. It. 

6. 

_ Issue of writ for sum larger than due.|—Sec 
Sub-sect. 1, A., ante. 
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SuB-SEcT. 4.—ACTION FOR. 
A. Justification under Judgment. 
(a) Existing Judgment. 
455. Whether necessary for sheriff or his 


officers to justify..—-CoTres v. MicuiLL, No. 470, 





post, 
456, ———.|—-BRITTON v. COLE, No. 601, posé. 
457. .|—(1) It is the well-known distinction 


between the cases of the party & of the sheriff or 
his officer that the former to justify his taking 
body or goods under process must show the 
judgment in pleading as well as the writ, but for 
the latter it is enough to show the writ only 
(DENMAN, I..J.). 

(2) Where an officer for whom the writ or 
warrant alone would have been a justification 
joins in pleading with the party for whom it would 
not & who can only defend himself on the validity 
of the judgment or proceeding he foregoes the 
benefit of the warrant (DENMAN, C.J.1.--ANDREWS 
v. MARRIS (1841), 1 Q. B. 3; 1 Gal. & Dav. 268 ; 
10 L. J. Q. B. 225; 6 Jur. 58; 113 EK. R. 1030. 
Annotations >-—.18 to (2) Consd. Dews v. Riley (1851), 11 

CC. B. 4343 Aspey v. Jones (1884), 48 J.P. 613. Generally, 

Refd. Carratt +. Morley (1841), 1 Q. B. 18; London Corpn. 

tv. Coax (1867), I. R.2 WL. 239 3 Speers ce. Daggers (1885), 

Cab. & Kl. 503. Mentd. Mill rv. Hawker (1875), L. R. 

10 Kxch. 92; Hill vw. Metropolitan Asyhiun Managers 

(1879), 4 Q. B.D. 433. 

458. —-— In action by execution debtor.J—In 
trespass against the sheriff for seizing goods in 
execution brought by the person against whom the 
execution issued, the sheriff need not) prove that 
there was a judgment. In trespass by any other 
person he must.—LAKE v. BILLERS (1698), 1 Ld. 
Raym. 733; O01 E.R. 1389. 
Annotations :— Apld. Martin +. Podger (1770), 2 Wm. Bl. 

7013 Doe d. Batten v. Murless (1817), 6 M. & S. 110. 

Refd. Savage v. Smith (1776), 2 Win. Bl. 1102; White 2. 

Morris (1852), 11 C. B. 1015. 

459. - In action by third party.|—Lakr 
v. BILLERS, No. 458, ante. 

460. -—-- —~——.|-—BESSEY v. 
731. post. 





WINDUAM, No. 


-|—WHIiTE v. Morris, No. 
post, 

462. ———.]—-If defts. justify under a fi. fa., 
they must produce & prove a copy of the judgment. 
~-MARTYN v. PovGeR (1770), 5 Burr. 2631; 2 
Wm. BI. 701; 98 EK. R. 384. 
Annotations :-—Apld. Doe d. Batten v. 

M.& 8.110. Refd. White ». Morris (1852), 11 C. B.1015 ; 

Haylock v. Spurke (1853), 1 E. & B. 471. Mentd. 

Martindale v. Booth (1832), 3 B. & Ad. 498. 

463. -|—As long as a judgment exists, it 
protects those who seize property, under an exe- 
cution founded on it, & if the judgment & execution 
are set aside, no action lies against the sheriff 
for anything he did under it, while it remained 
in existence.—-Ives v. Lucas (1823), 10. & P. 7, 

464. By party suing out writ.]-—-CoTEes vv. 
MIcHILL, No. 470, post. 

465. .|——BRITTON v. CoLE, No. 601, post. 


Murless (1817), 6 











execution would have been perfectly 
lawful if it were not for the Courts 
(ISmergency Powers) Act, & accordingly 
the case must be treated simply as an 
action of trespass ab initio in which 
evidence of malice might be given but 
not evidence of_ that which was no 
malice at all.-—MCMULLAN wv. BRAD- 
SHAW (1916), 50 I. L. T. 205.-—IR. 


h. Judiciul process —- Proof _of 
malice—Writ must firat be set aside.}— 
fleld: (1) as the execution took 
place under the formal sanction of 
judicial powers, & as there was no 
proof of malice on B.’s part, A. was not 
entitled to succeed in the action for 
dumages, whatever right he might 
have to set aside the writ; (2) if the 


J.— VOL. XXI. 


writ was improperly issued, A. could 
not succeed in an action for malicious 
execution without first having the writ 
set aside.—-Harr ». COHEN (1899), 16 
S. C. 363.—-S. AF. 


PART II. SECT. 20, SUB-SECT. 4.— 
A. (a). 

455i. Whether necessary for sheriff or 
his officers to justify.J—An execution 
under which a sheriff justifies must be 
proved by him.—-McGILVRAY v. GIB- 
BONS (1853), James, 152.—CAN. 
Ns What is justification.] — 
An execution issued on a& summary 
judgment is a justification to the 
sheriff, or a person clothed with his 
authority, for any act done under it, 





wilhous pioot of the hed of the bill 
of costs.——-PATTISON v. TINGLEY (1 . 
5 All. 553.—CAN, pa: 
464i. By party suing out writ.|— 
To a count in trespass for entering 
the close of the partners, one of defts. 
pleaded the same judgment or execution 
& alleging that the other deft. in 
pursuance of the writ of ft. fa. entered 
on the premises to execute the same, 
& there seized the goods of one of the 
partners. Replication setting wu 
negligence in the sale :—Held : bad, 
as negligence in the sale cannot make 
the entry unlawful.—Lanr v. TAYLOR 
(1866),5 N.S. W.S.C. R. (L.) 84.—AUS, 


464 ii. —-—.] — Deft. obtained a 
rogular judgment, which was in force 


H H 


466 


Sect. 20.--Wrongful and irregular execution: Sub- 
sect. 4, A. (a) & (b), B. (a) & (6).] 





466. —-—.]—ANDREWs v. Marris, No. 457, 
ante. 
467. .J—HuFrerr v. ALLEN, No. 399, ante. 





(b) Judgment Set Aside. 


468. Judgment signed against good faith.|—In 
trespass for assgult & false imprisonment, deft. 
justified under a judgment & writ of ca. sa. issued 
at his suit against pltf. Replication, that the 
judgment was not a judgment signed in any 
action, but under colour of a document purporting 
to be a warrant of attorney; that, after the 
issuing of the ca. sa., a judge ordered the judg- 
ment & writ to be set aside; that the order was 
afterwards, to wit, on etc., made a rule of ct. ; 
& that the judgment & writ were so set aside on 
the ground that the warrant of attorney was never 
delivered as a complete authority to do the acts 
therein specified, but as an escrow, to take effect 
in a certain event, which never happened, & was 
to be kept by pltf. in his own possession till such 
event should happen ; & that deft., by an improper 
& fraudulent contrivance, obtained & kept pos- 
session of it against pltf.’s will; that the Judgment 
was signed under colour of the document, & the 
ca. sa. issued thereon, without pltf.’s consent :— 
lleld: the replication was good. It was not 
necessary it should show that the judgment was 
set aside for irregularity, Inasmuch as it sufficiently 
showed that it was set aside as having been 
signed against good faith. It was not necessary 
to state that the judge’s order was made a rule of 
ct. before the commencement of this suit, inas- 
much as a judge at chambers had authority to set 
aside the judgment & writ.—BRowNn v. JONES 
(1846), 15 M. & W. 191; 15 L. J. Ex. 21035 153 
i. R. 817. 


B. Justification under Process. 
(a) Existing Process. 

469. By sheriff or his officers.,—A sheriff 
& his officers ought not to exainine the Judicial 
act of the ct. but execute the writ.--RUTLAND’S 
(COUNTESS) CASE (1605), 6 Co. Kep. 52 b; Moore, 
K. B. 765 ; 77 BK. R. 332. 
atnnotations ; - Reid. Mackallay’s Case (1611), 9 Co. Rep. 

61b; Hodges v. Marks (1618), Cro. Jac. 485; Benyon vt. 

Kvelyn (1664), O. Bridg. 324; Harland ». Cocke (1673), 

Freem. K. B. 315; Parsons vr. Loyd (1772), 3 Wils. 341; 

Gosset +. Howard (1847), 10 Q. B. 411; Hooper v. Lanc 

(1817), 10 Q. B. 546; Hooper v. Lane (1857), 6 H. L. 

Cas. 443, entd. Strata Mercella’s Case (1591), 9 Co. 

Rep. 24 a; Nevil’s Case (1605), 7 Co. Rep. 33a; Postnati 

Cause (1608), 2 State Tr. 559; Calvin’s Case (1609), 7 

Cu, Rep. la; IR. v. Hampden (1637), 3 State Tr. 826; 


ut) the time of the issuing of the writ 


pitf. purchased under deft.’s protest 


EXECUTION. 


Gwinne v. Poole (1692), 2 Lut, 1560; TR. v. Knowles (1694), 
12 Mod. top. 55; JR. v. Cooke (1824), 2 B. & C. 871; 
Cowley v. Cowley (1900), 83 L. T. 218; Demer v. Cook 
(1903), 88 L. T. 629; WRhondda’s Claim, [1922] 2 A. C. 
339. 


470. Whether judgment must be pleaded.]| 
—Officer may justify by the writ without the 
judgment but pltf. cannot.—Cores v. MICHILL 
(1681), 3 Lev. 20; 83 E. R. 555. 

Annotations :-—Refd. Moravia v. Sloper (1737), Willes, 30; 
Andrews v. Marris (1841), 1 Q. B. 3; Jarmain v. Hooper 
(1843), 7 Scott, N. It. 663; Gosset v. Howard (1847), 
10 Q. B. 411; Aspey v. Jones (1884), 48 J. P. 613. 














471. —— .|—Brirron v. CoLze, No. 601; 
post, 

472. ———.J—ANDREWS v. MARRIS, No. 
457, ante. 

473. Joinder of defence with party to 


whom writ no justification.]——-Where a judgment is 

vacated for irregularity, pltf. is not justified, as 

he is where it is reversed for error. Where the 
officer joins in defence with one for whom the 
warrant is no justification, he forfeits the benefit 

of it.—PuILirs v. Biron (1722), 1 Stra. 5095; 93 

E. R. 667; sub nom. Byron v. PHILLIPS, 11 Mod. 

Rep. 378. 

Annotations :—Refd. Sinith +. Boucher (1734), Ridg. temp. 
H. 136; Perkin v. Proctor & Green (1768), 2 Wils. 382 ; 
Parsons v. Lloyd (1772), 2 Win. Bl 845; Barker v. 
Braham & Norwood (1773), 3 Wils. 368; Codrington v7. 
Ploy ene 8 Ad. & El. 449; Andrews v. Marris (1841), 
1Q. B. 3. 

474. ——-—-,|—Justification under process 
of University of Oxford held ill, & where those who 
might justify join those who have not a good 
justification it is bad as to all.—SMITH v. BoUCHIER 
(1734), 2 Stra. 093 ; Cunn. 89,127; 2 Barn. K. B. 
331; Kel. W. 144; 7 Mod. Rep. 1783; Ridg. 
temp. H. 4, 136; Lee temp. Lard. 62, 603° 98 
EK. R. 989. 

Annotations :~ Refd. Shergold v. Holloway (1734), Sess. Cas. 
K. B. 1543) Perkin v. Proctor & Green (1768), 2 Wils. 

382; Parsons ». Lloyd (1772), 2 Wim. BI. 845: Perrin v, 

West (1835), 3 Ad. & KL 405; Andrews v. Marris (1841 





)s 
1 








1Q. B. 3. Mentd. Miller v. Seare (1777), 2 Win. BL. 114]. 

475. —-——-.|--SAMUEL v. DUKE, No. 998, 
post. 

476. .|--ANDREWS v. MARRS, No. 
457, ante. 

477. -.|—Trespass for breaking & entering 





pltf.’s dwelling-house, & seizing his goods. Plea, 
that T. recovered a judgment against H. & there- 
upon issued a writ of fi. fa. directed to the sheriff, 
who made & delivered his warrant to deft., a 
bailiff, to be executed, by virtue of which writ 
& warrant: deft., as bailiff, seized the goods of H. 
in pitf.’s dwelling-house. Replication, that, al- 
though T. recovered judgment, & sued out such 
writ, & the sheriff made & delivered to deft. such 


costs.—DEVER v. WILEY 17 


& the delivery of it over to the bailiff. 
He took the proper steps before obtain- 
ing the writ of fi. fa. In the absence 
of notice & want of reasonable & pro- 
bable cause, no action would lie against 
him for what he had done.—Ducy v. 
ae (1885), 6 N.S. W. L. R. 100.— 


464 iii. —-—.] — Pitf. replied that 
before judgment or execution he had 
paid the debt & costs & that deft. 
with full knowledge that the debt had 
been satisfied, wrongfully authorised 
the execution :—deld : the replication 
was bad, as the judgment had not 
been sect aside.—OsBOKNE U. LOBISUN 


(1886), 7 N.S. OW. OL. RR. 1935 2 
N. 8. W. W. N. 90.—-AUS. 
k, -—-— Evidence of fraud on part 


uf plaintiff.j\--Pltf. & deft. had both 
obtained judgments against A., & 
issued oxecutions thereon, but pitt.’s 
execution was first in the sheriff’s 
hands. The sheriff sold under both, & 


at the sale on his execution, & deft. 
purchased the same property under 
the sale on his execution :—leld: 
deft. had a right, in an action of trover 
brought against him by pltf. to show 
fraud by pitf. in obtaining his judgment 
against A.—-MCKAY v. CROCKER (1861), 
5 All. 20.—-CAN., 


1. -J}—Although the writ be 
irregular, yet unless it be set aside, 
the party at whose suit it issued, or 
his attorney, may justify under it.-— 
KINGLEY ©. SMITH (1874), Cong. Dig. 
561.—CAN. 


PART II. SECT. 20, SUB-SECT. 4.-— 


m. Judgment signed againat good 
faith—-W aiver of irregularity --No costs 
allowed.}--Where deft.’s proceediugs 
were irregular, & pltf., after a waiver 
of the irregularity, signed judgment 
& issued execution, the judgment & 
execution were set aside, but without 





(1877), 
N. B. R. (1 BP. & B.) 507.—CAN. 


n. — Issue of attachment — 
Fescission of judge’s order.}—Whcre 
attachment was issued during the 
progress of a cause, on the order of & 
Judge :—Held: the judge’s order must. 
be rescinded before the attachment 
could be set aside.—-MCLELLAN  ¥. 
MILMORE (1877), 17 N. B. R. (1 P. & B.) 
291.—CAN. 


PART II. SECT. 20, SUB-SECT. 4.— 
B. (a). 


0. lection against public officer — 
Position of-—Where erceution defective. | 
--A comr, of highways, who, in the 
discharge of his duty, procures the 
conviction of a person for neglecting 
to perform statute labour, does not 
make himself a trespasser by delivering 
an execution, issued by the justice, to o 
constable, & eens him that if deft. 
was arrested he thought he would 
pay, deft. being afterwards arrested 
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warrant as in the plea mentioned, nevertheless 
de injuria absque residuo cause. Issue thereon :— 
Held: on these pleadings, the judgment, writ, 
& warrant being admitted, there was, in the 
absence of proof to the contrary, evidence that 
deft. entered under the warrant.—HEWITTr v. 
MacquirE (1851), 7 Exch 80; 21 L. J. Ex. 30; 
155 E.R. 864. 

478. ——— Valid or invalid writs in possession 
of sheriff—Arrest on invalid writ.] — The sheriff 
had, in his office, two writs issued at different 
times against B., one at the suit of A., which, for 
certain reasons of form, was invalid, the other, at 
the suit of L., which was a valid writ. Warrants 
were granted on both writs. 3B. was arrested on 
A.’s writ. B. applied for his discharge, & on the 
hearing before a judge, the sheriff claimed to detain 
B. on L.’s writ. The judge ordered his discharge. 
In an action for negligence brought by L. against 
the sheriff, the direction given to the jury was, that 
there had been no arrest at L.’s suit; that the 
judge’s order discharging B. from custody was no 
justification to the sheriff ; that whether the sheriff 
had acted negligently in arresting B. on <A.’s 
invalid writ was a question of fact, & also that the 
jury must say whether the sheriff knew, or without 
negligence might have known, that A.’s writ was 
a void writ :—Held: this direction was right.— 
HOOPER v. LANE (1857), 6 H. LL. Cas. 4433 27 
lL. J. Q. B. 75; 30 L. T. O. S. 83; 8 Jur. N.S. 
1026; 6 W. R. 146; 10 E.R. 1368, H. L. 
.innotations :--~-Consd. Ockford v. Vreston, Chapman v. 

Same (1861), 6 WH. & N. 466. Refd. Bateman v. lreston 

(1861), 3 E.& W.578; Hap. Feeston (1861),3 DeoG. KF. & J. 

612. Mentd. Tyne Improvement Comrs. v. General 

Stoam Navigation Co. (1866), 8 B. & 8. 66; Le London 

Celluloid Co. (1888), 39 Ch. D. 190. 

479. By party suing out writ—-Must prove 
judgment.|—-CoTEs v. MICHILL, No. 470, ante. 








ives ——— -|—BRITTON v. COLE, No. 601, 
post. 
481. ——- ———.J— ANDREWS v. Marris, No. 


457, ante. 

482. Where writ returnable—Return must be 
shown.|—Serjeant at mace justifies under precept, 
on a plaint in replevin out of the sheriff's ct. -— 
Held: bad for want of showing it was returned. 
Where a principal officer justifies under a return- 
able writ, he must show it was returned.-—FREE- 
MAN v. BLEwITr (1701), 1 Salk. 409; 1 Ld. Raym. 
632; 12 Mod. Rep. 304; Holt, K. B. 409; 91 
Hi. KR. 355. 
lnnotations -~Consd. Rowland v. Veale (1774), 1 Cowp. 

18; Moore v. Taylor (1813), 5 Taunt. 69. Refd. Barker 

v. Braham & Norwood (1773), 3 Wils. 368; lucas v. 

Nockells (1833), 10 Bing. 157; Gossett v. Howard (1847), 

be i. ad B. 345; Cobbett v. Hudson (1849), 18 L. J. 

483. Writ properly issued—Defendant entitled 
to discharge.|—Where a party against whom a 
judgment has been obtained is discharged there- 
from by the Irish Insolvent Act, 1840 (c. 107), 
but is subsequently arrested by his creditor on 
a writ of ca. sa. issued on such judgment :—Held : 
an action for trespass would not lie against the 
creditor but that the remedy, if any, is by action 
on the case for knowingly & maliciously suing 


under the execution, which was 
defective.—Cral@ v. GIBERSON (1851), 
2 All, 207.—-CAN. 

p. Liability of debtor — 
Necessity for proof.J—Where deft. as 
sheriff, seized, under w writ of attuch- 
ment, goods in the possession of plitf., 
to whom they had been transferred by 
the alleged absconding debtor, & the 
transfor was, in a suit by _pltf. against 
the sheriff for the alleged conversion, 
attacked as fraudulent :—Held: the 
justification of the seizure under the 


nnd 


on which 


es 


writ was not complete without 
of an indebtedness from the alleged 
absconding debtor to the party attach- 
ing, & the production of the affidavit 
tho attachmet issued was 
not. sufficient for that eee re. 
MILLS v. MCLEAN (18786), 10 N. 

(1 R. & C.) 379,..—CAN 


q. Scizure — Presumption _ of 
validity — \¥ hether 
sheriff made a seizure of deft.’s land 
under pltf.’°s execution. 


467 


out the writ of ca. sa. & arresting pltf. thereon 
notwithstanding his discharge from such judg- 
raat res a v. JONES (1845), 6 L. T. O. S. 156 ; 
10 J. P. 92. 


(b) Void or Irregular Process. 


484. No justification if writ void.|-—One was 
arrested by a capias ad respondendum, tested in 
Trinity & returnable in Hilary term following. 
The writ was set aside as void. Trespass for false 
imprisonment lies against pltf. in that writ, & 
he cannot justify under a void or irregular writ.-~ 
Parsons v. Loyd (1772), 3 Wils. 341; 2 Wm. 
Bl. 845; 95 BE. R. 1089. 


Annotations :—Consd. Cameron v. Lightfoot (1778), 2 Wm. 


Bl. 1190. Distd. Wilson >. Tumman (1843), 6 Man. & G. 

236; Youat v. Jonos (1845), 10 J. P. 92. Consd. Ewart 

v. Jones (1845), 14 M. & W. 774. Refd. Barker v. Braham 

& Norwood (1773), 3 Wis. 368; Liddell v. Pakeoman 

(1835), 2 Cr. M. & Rt. 30; Jarmain v. Hooper (1843), 

1 Dow. & L. 769; Gosset v. Howard (1847), 10 Q. B. 411; 

Smith v. Keal (1882), 9 Q. B. D. 340; Clissold v. Cratchley 

(1910), 102 L. T. 520. 

485. ——.|—-Action of false imprisonment lies 
against pltf.’s attorncy, who sucs out an illegal 
& void ca. sa. against deft., & delivers it himself 
to the officer, who by his order arrests defts. 
thereon.-—BARKER v. BrataAmM & Norwoop (1773), 
3 Wils. 368; 2 Wm. BI. 866; 95 I. R. 1104. 


Annotations :—Consd. Cameron tv. Lightfoot (1778), 2 Win. 





Bl. 1190. Distd. Carrett v. elec (1808), 9 ast, 
330. Apld. Bates v. Pilling (1826), 6 B. & C. 38. Consd. 
Codrington v, Lloyd (1839), 8 Ad. & Kl. 449; KMwart v. 


Jones (1845), 14 M. & W. 774. Distd. Youat v. Jones 
(1845), 10 J. P. 92. Apld. Collett v. Foster (1857), 2 
H. & N. 356. Refd. Green v. Elgic (1843), 56 Q. B. 99; 
Rundle v. Little (1844), 6 Q. B. 174; Gosset ». Howard 
(1847), 10 Q. B. 411; Eggington v. Litchfield Corpn. 
(1855), 5 E. & B. 100; Smith v. Keal (1882), 9 Q. L. Dp. 
340; Serjeant v. Nash, Field (1903), 72 L. J. K. B. 630 ; 
Clissuld_ v. Cratchley (1910), 102 L. 'T. 520. Mentd. 
Morland & Hammersley v. Lashley, Same v. Lashicy 
(1794), 2 Hy. Bl. 441, n. 


486. .|—Action of false imprisonment does 
not lie for a person arrested by legal process, but 
at a time when privileged redewndo from attending 
the ct. 

For all arrests made without lawful authority, 
trespass & false imprisonment will lie—as if there 
be no writ or a void writ (Dm Grey, C.J.).— 
CAMERON v. LiGHTFOOT (1778), 2 Wm. BI. 1190 ; 
96 Ki. R. 701. 

Annotations :— Consd. Magnay v. Burt (1843), 5 Q. LB. 338l. 
Refd. Tarlton v. Iisher (1781), 2 Doug. K. B. 67L; Be 
Helsby (1832), 1 L. J. Bey. 53; Aga Kurboolic Mahomed 
vw, BR. (1843), 4 Moo. P. C. C, 239; Cronmire v. MacColla 
(1893), 9 T. L. 1. 549. Mentd. Crook ». Dowling (1782), 
3 Doug. K. B. 75; Nixon v. Burt (1817), 1 Moore, C. P. 
413; Ifennell v. Lyon (1877), 1 B. & Ald. 182. 

487, ——-.|—Where a writ of capias ad 
respondendum has been set aside for irregularity, 
the attorney who sued it out is liable in trespass.— 
CODRINGTON v. LLOYD (1838), 8 Ad. & El. 449; 
3 Nev. & P. K. B. 442; 71. J. Q. B. 196; 2 Jur. 
593; 112 E. R. 909; sub nom. CODDRINGTON v. 
LLOYD, 1 Will. Woll. & H. 358. 


Annotations :-—Consd. Collett v. Foster (1857), 26 L. J. Ex, 
412. Refd. Green v. Elgie (43), 5 Q. B. 99; Rundle v. 
Little (1844), 6 Q. B. 174. Mentd. Gregory v. Brunswick 
(1843), ee J.C. P. 34; Grogory v. Brunswick (1846), 
3 C. B. 481. 





roof appear, upon an interpleader summons 
obtained by the shoriff, a claim of 
exemption having been made by deft., 
that the exeoution had been registered 
in the land titles office :—Held: the 
seizure must be presumed to have been 
S. Rk. regularly made until the contrary 
was shown, & if deft. desired to im- 
peach the validity of the seizure, regular 
onits face, he must produce the evidence 
to establish the invaiidity.—-ImMrERIAL 
KHLEVATOR Co. v. SHERE (1910), 14 
W. L. R. 32; 3 Sask. L. R. 197.—GAN. 


HH 2 


rebuttable.) —- The 
It did not 
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Sect. 20.—Wrongful and irregular execution: Sub- 
sect. 4, B. (b). Sects. 21 & 22.] 


488. Writ set aside for irregularity—Effect of 
execution debtor ruling sheriff to return writ.|— 
Trespass for breaking & entering pltf.’s house & 
seizing his goods. Plea, that deft. brought an 
action against pltf., which was referred to arbitra- 
tion by an agreement afterwards made a rule of 
ct.; that the arbitrator awarded a certain sum to 
be duc to deft., & ordered plitf. to pay it on a 
certain day which he refusing to do, deft. issued 
a writ of fi. fa. & levied on pltf.’s goods. Replica- 
tion, that by a rule of ct. it was ordered that 
the said writ should be set aside for irregularity. 
Jtejoinder, by way of estoppel, that, after the 
inaking of that rule of ct., pltf. ruled the sheriff 
to return the writ of fi. fa. :—Held : (1) the replica- 
tion was good, & it was unnecessary to aver that 
the rule of ct. was acted on; (2) pltf., by ruling 
the sheriff to return the writ, was not estopped 
from showing that it was not a good writ, for 
although it might be bad as against the party 
suing it out it might still be good as respected the 
sheriff; & the filing of record did not affirm the 
existence of a void writ; & therefore the rejoinder 
was bad. 

It is argued that a writ cannot at the same 
time be both good and bad. ... But 1 am of 
opinion that a writ may be at once a good writ for 
some purposes, though a bad writ for others. . . 
What then does the act. of pltf., in ruling the sheriff 
to return the writ amount to? Jt amounts 
simply to this, that though the writ may be void 
for some purposes, yet pltf. may, if he desire it, 
make use of it for others. Le may wish to question 
the propricty of the sheriff's charges for executing 
it & may have ruled him to return it in order to 
ground an application to the ct. . . . It is enough 
to say that he may make some usc of a void writ 
(PARKE, B.). 

The filing of record is not the act of the party, 
but it is the mode in which the sheriff makes his 
return, Jie returns the writ into the proper 
office Where if is filed of record as a matter of 
course. The filing of record does not aflirm the 
existence of a void writ (PARKE, B.). 

(3) Judgments Act, 1838 (c. 110), does not 
authorise a party to issue execution for money 
awarded by an arbitrator. 

(4) The words in Judgments Act, 1838 (c. 110), 
s. 18, ‘‘ Moneys or costs, charges or expenses,”’ 
mean money decreed or ordered to be paid, 
together with the costs, etc., to be ascertained on 
taxation by the officer of the ct. & no order to 
pay costs is requisite after taxation.—JONES v. 
WILLIAMS (1841), 8 M. & W. 349; 9 Dowl. 702; 
10 L. J. Ex. 2535 5 Jur. 805; 151 Ee. R. 1073. 
Annotations :~-As to (4) Reid. Widgery v. Tepper, Hall v. 

Tepper (187 7} 6 Ch. D. 364; Taylor v. Roe, [1894] 1 Ch. 

413. Generally, Mentd. Nash v. Swinburne (1842), 3 

Man. & G. 853; Doe d. Harrison v. Hampson (1847), 

4. B. 745; Re Lilley & Harvey (1849), 14 Q. B. 403. 

489. Irregularity must be pleaded.]— 
Trespass for assault & false imprisonment. Plea 
of justification under a writ of ca. sa. Replication, 
that the writ was after the issuing thereof, & 
before the commencment of the suit, ordered to 
be set aside & was set aside by order of a judge :— 
Held: the replication was bad for not averring 
that the writ was set aside for irregularity. 

For aught that appears upon the face of pltf.’s 
pleading the writ might have been set aside on 
account. of some defeat, that would make it 
crroncous, & defts. in that case would not be 
liable, & an error in the award of execution has 





EXECUTION. 


been suggested, namely, the issuing of the writ 
more than a year after the date of the judgment. 
This objection must prevail, pltf. should have 
guarded himsclf against it by stating that the writ 
was set aside for irregularity (LORD DENMAN, C.J.). 
—PRENTICE v. HARRISON (1843), 4 Q. B. 852 ; 
Dav. & Mer. 50; 12L.7.Q. B. 315; 1L.T. 0.8. 
254; 7 Jur. 580; 114 HE. R. 1118. 

ni ions :-—Di . eding 45), 1 C. B. 
Se Diet Tem iaes (1R4O), 1S Me & We 101 3 

Collett v. Foster (1857), 2 H. & N. 356. Refd. Brooks v. 

Hodgkinson (1859), 33 L. T. O. 8S. 227; Mestephens v. 

Hartley (1869), 20 L. ‘I’. 225; Pridgeon v. Mellor (1912), 

28 7T. L. hi. 261. 

490. ——.]—A writ of execution issued on a 
judgment more than a year old without a sci. fa. 
is not absolutely void, but voidable only, & if not 
actually avoided, such writ is a justification to 
parties sued in trespass for causing it to be exe- 
cuted. —BLANCHENAY v. Burr (1843), 4 Q. 3B 
707; 3 Gal. & Dav. 613; 12 L. J. Q. B. 2015 1 
L. T. 0.8. 169; 7 Jur. 575; 114 1. R. 1064. 
Annotations :-—Refd., Prentice v. Harrison (1843), 4 Q. LB. 

852; Brooks v. Hodgkinson (1859), 33 L. T. O. S. 227. 

491. .|—To a plea in trespass quare domum 
fregit by A. against B., B. justifies under a writ of 
fi. fa. upon a judgment obtained by B. against A. 
A. replies that the writ was irregularly sued out 
& prosecuted, & that, by a judge’s order, subse- 
quently made a rule of ct., it was ordered that the 
writ, & the proceedings thereon, should be set 
aside. The replication was good as sufficiently 
showing that the writ was set aside for irregularity. 
-—-RANKIN v. De Mepina (1845), 1 ©. B. 1835 14 
L.J.6.P.80; 41. T. 0.8. 316; 9 Jur. 89; 135 
Is. R. 507. 
en anion :~ Refd. Williams v. Smith (1863), 14 C. BL N.S. 

096. 





492. —— Liability of judgment creditor for 
acts of attorney.|—It was proved at the trial that 
judgment having been entered up against pltf., 
on a warrant of attorney, for £60 given to deft. 
to secure the payment of a debt by instalments 
of which less than £20 were duc, deft.’s attorney 
caused pitf. to be arrested under a ca. sa., endorsed. 
to levy £21108. Deft. having been informed that 
pitf. had been arrested by a person who had joined 
in the warrant of attorney, wrote a letter in answer 
not denying that such arrest had taken place by 
her authority. The writ was afterwards set aside 
by order of a judge :—Held: (1) the replication 
was proved ; (2) deft. was liable in trespass for the 
act of her attorney in improperly causing the 
plt£. to be arrested.—CoLLetTr v. Foster (1857), 
2H. & N. 356; 26 L. J. Ex. 412; 29 L. T. 0.58. 
229; 5 W. R. 790; 157 H.R. 147. 

Annotation :—As to (2) Consd. Smith v. Keal (1882), 9 

Q. B. D. 340. 





493. Attachment by order of court—Order 
reversed On appeal.|—A. having changed : her 
attorney, an order was made, in the Rolls Ct., on 
pltf., her first attorney to deliver to B., her second 
attorney, all papers, etc. Pltf. complied with the 
order, except as to some papers detained by 
counsel, & a law stationer, who claimed a lien on 
them. 5. made an affidavit to the effect that the 
papers had not been delivered up according to the 
exigency of the order, whereupon an attachment 
was issued against pltf. It was subsequently set 
aside :—Held: A. & B. were not liable in an 
action, they having acted under the authority of 
the ct.—WILLIAMS v. SMITH (1863), 14 C. B. N.S. 
596; 2 New Rep. 280; 143 H. R. 579. 


Annotations PEs pe Smith v. Sydney (1870), L. R. 5 Q. B. 
203. Mentd. Johnson v. Emerson (1871), L. lt. 6 Exch. 
329. 


Part II.—Mattrrers Common To ALL Mopes oF EXECUTION. 


SEcT. 21.—RESTITUTION. 

494. When ordered — Possession colourably 
obtained.]—The ct.may award restitution where pos- 
session is colourably obtained .--—WILKINSON’S CASE 
(1596), Cro. Eliz. 465 ; 78 I. R. 703. 

495. Judgment reversed before sale.|— 
CORBET (Sir MILES) v. Rookwoop (1597), cited 

ro. Hliz. 597; 78 E.R. 840. 


Annotations :—Refd. Meriton v. Stevens (1741), Willes, 271 ; 

Giles v. Grover (1832), 9 Bing. 128. 

4.96. |—A_ venditioni eaponas shall 
go for the sale of goods levied before a supersedeas. 
—CHARTER v. PEETER (1598), Cro. Eliz. 597; 78 
Ick. R. 840. 

Annotations :—Apld. Hughes v. Rees (1838), 8 L. J. Ex. 46. 

Refd. Meriton v. Stevens (1741), Willes, 271; Giles v. 

Grover (1832), 9 Bing. 128. 


497. Judgment set aside.]|-—Where the 
money recovered in a judgment appears by 
record to be paid, restitution shall be without a 
sei. fa. ; otherwise where levied only. 

But where judgment is set aside after execution 
for irregularity there needs no sci. fa. for restitution 
but an attachment shall be granted upon the rule 
for contempt if there be not a restitution 
(HoLtT, C.J.).—ANON. (1705), 2 Salk. 588; YL 
kK, R. 498. 

















498, ——- ———.|—_ BEVAN v. JONES (1850), 14 
L. 'T. O. 8S. 355. 
499. ——— Property forcibly resumed by 


defendant in ejectment.]—When deft. in ejectment 
having been put out of possession by the sherilf 
& possession given to the lessor of pltf. afterwards 
on the same day forcibly resumed possession of 
the premises the ct. ordered a writ of restitution 
to issue within a week deft. paying the costs of 
the application for the writ.--Dok d. PIrcHEn v. 
Rok (1841), 9 Dowl. 971. 


alnnotation :—Refd. Doe d. Stratford v. Shaill (1844), 8 
Jur, 538, 


500. Party improperly made plaintiff.]— 
Senile: where money has been recovered under 
an execution from a person improperly made 
plitf. in respect of costs ordered to be paid by him 
without his knowledge, the ct. will order it to be 
repaid.—FRickER v. VAN GRUYTTEN, [1896] 2 Ch. 
649; 65 L. J. Ch. 823; 75 L.'T. 1173 45 W. R. 
53.5 40 Sol. Jo. 701, C. A. 

Annotations :—Refd. Geilinger », Gibbs, [1897] 1 Ch. 479. 

Mentd. Yonge v. Toynbee, [1910] 1 K. B. 205. 

501. Where judgment reversed—Inquiry as to 
profits recovered—From date of judgment.|-— If 
judgment be reversed on error, a writ of restitution 
shall be awarded to inquire what profits the party 
hath taken colore judicii pradicti.. The inquiry 
shall be from the time the erroneous judgment 
was obtained.--SYMPSON v. JUXON (1625), Cro. 
Jac. 699; 79 Hi. hi. 607. 

502. What can be recovered—Only money 
properly paid.|— When an irregular execution is set 
aside & the sums levied & paid by deft. are ordered 
to be repaid, pltf. is only bound to repay the 
money which has been properly paid by deft.— 
WHALLEY v. BARNETT (1833), 2 Dowl. 33. 

503. Interest.|—In June, 1867, resps. 
recovered from applts. in an action of trover in 
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who absconded from this 
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the Supreme Ct. at Hong Kong, a large sum of 
money, as principal, interest & costs, & execution 
was had & the money was paid. Upon appeal in 
Feb. 1869, this judgment was reversed. In June, 
1869, the Supreme Ct. directed resps. to repay to 
applts. the money, but declined to direct interest 
to be paid during the time the money remained in 
resps.’ possession :—-Held : (1) it is the duty of all 
cts. to take care that the act of the ct. does no 
injury to the suitor, & that by the act of the ct. 
is meant not merely the primary ct., but the act of 
the ct. as a whole, from the lowest ct. to the 
highest, which finally disposes of the case; (2) it 
was in the power of the ct. at Hong Kong to make 
every order, which was fairly & properly conse- 
quential upon the reversal of the original judgment, 
& appits. were entitled to the current rate of 
interest, whilst the money remained in possession 
of resps., on both the principal & interest, but not 
on the costs. —RODGER v. CoMPTOIR D’ ESCOMPTE 
DE Paris (1871), L. R. 38 B.C. 465 3 7 Moo. PoC. C. 
N.S. 314; 40 12.58. PC. 13 24 L. T. 1115 19 
W. R. 44935 17 KB. R. 120, P. C. 
Annotations :—Apld. Merchant Banking Co. of London v, 
Maud (1874), 43 L. J. Ch. 861; Cox v. Hakes (1890), 15 


App. Cas. 506. Mentd. Spartali o. Coustuntinidi (1872), 
20 W. 1. 823; Nitrate Producers 8.8. Co. ve. Short (1922), 
YL. J. K. 2B, 871. 

504, ---— |—Where money has been 
paid under a decree which is afterwards reversed 
it must be repaid with interest.-IMPERIAL 
MERCANTILE CreDIT ASSOCN. v. COLEMAN (1871), 
6 Ch. App. 558; 40 1. J. Oh. 262; 24 LL. T. 290 ; 
19 W. 1k. 481, 1. C23 on appeal, sub nom. IMPERIAL 
MERCANTILE CREDIT ASSOCN, (LIQUIDATORS) v. 

‘(OLEMAN (1873), lL. R. 6 HI. 1. 189, He. b. 
Annotations :—Refd. Silkstone & Haigh Moor Coal Co, v. 

Ndey (1899), 69 L. J. Ch. 73. Mentd. Dunne v. English 

(1874), L. RR. 18 Eq. 521; Je Coal Keonomising Gas Co., 

Gover's Cause (1874), 17 Ch. DD. 182; Panama & South 

Pacifie Telegraph Co. 7. Indiarubber, Gutta Percha & 

Telegraph Works Co. (1875), 10 Ch. App. 420, no; Bagnall 

v. Carlton (1877), 6 Ch. D. 3713 Chesterfield & Boythorpe 

Colliery Co. 7. Black (1877), 26 W. Rt. 207 ; New Sombrero 

Phosphate Co. v. Erlanger (1877), 5 Ch. 1). 783) Kmina 

Silver Mining Co. v. Grant (1879), LI Ch. D. 918; Boston 

Deep Sea Fishing & Ice Co. v. Ansell (1888), 59 Ta. PT. 345 5 

Turnbull v. West Riding Athletic Club, Leeds (1894), 

70 TL. T. 925 Costa Rica Ry. vo. Forwood, [L901] L Ch, 

746; Cackett 7. Keswick, [1902) 2 Ch. 456; Transvaal 

Lands Co. v. New Belgium Transvaal Land & Developing 

Co., [1914] 2 Ch, 488. 

505. How application made—By rule _nisi.]--- 
When in ejectment a writ of habere facias pos- 
sessionem has been executed in respect of the 
premises in question & possession has been given 
to the lessor of pltf. but the tenant subsequently 
comes & forcibly dispossess him the ct. will 
grant a new writ but the rule for such writ is only 
vist in the first instance.——DoE d. LLOYD uv. Ror 
(1842), 2 Dowl. N.S. 4073; 7 Jur. 352. 

Writ of restitution as auxiliary to writ of pos- 
session.|— See Part ILL., Sect. 5, sub-sect. 3, post, 





Sect. 22.—REMEDIES FOR INTERFERENCE 
WITH SHERIFF. 
See SHERIFFS & BAILIFFS; Sheriffs Act, 1887 
(c. 55), 8. 8 (2). 


Province, tions in his hands, ratably, according 


r. When judgment reversed— Measure. 
of  restitutton.]--Where goods were 
sold under an oxecution upon a 
decree reversed on appeal for error :-— 
Held: restitution should be of the 
amount of the sale & not of the real 
value of the goods.—ROBERTSON v, 
MILLER (1904), 3 N. B. Kq. Rep. 78; 
25 ©. L. T. 76.—CAN. 


s. Money received by public offieers 
— How divisible.) —- Where a debtor, 


before his departure gave his cognovit 
for £700 to a person to whom he 
was not indebted, on which judgment 
was entered, execution issued, & some 
money made by the sheriff, & some paid 
to A ath attorney, the ct., on the 
affidavits & application of several 
bona fide creditors of the absconding 
debtor, ordered the attorney to pay to 
the sheriff the money he had received, 
& the sheriff to divide all the money 
between the creditors who had exccu- 


to their several claiins.—BERUGIN v. 
PINDAR (1834), 3 O. S. 574.—CAN. 


t. Ejectment — For non-payment of 
rent—IV hen court will order restitution. | 
—Where in ejectinent for non-payment 
of rent, & judgment against the casual 
ejector, the habere was executed before 
the affidavit ascertaining thie rent was 
filed, the ct. awarded restitution.— 
TOWNSHEND ¥, CASUAL KIECTOR 
(1832), Ale. & N, 228.—IR. 
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Part Ill——Particular 


Sect. 1.—WRIT OF FIERI FACIAS. 
SuUB-SECT. 1.—Wiuen APPLICABLE. 

See R.S. 0., Ord. 42, r. 17, Ord. 438, r. 1. 

506. In respect of what judgment or order— 
Judgment on «default of defence—Heir liable for 
debt of ancestor.]—If judgment be obtained 
against an heir by nihil dicit, execution of ca. sa. 
or fi. fa. shall go against his body or goods, like, 
as for his own proper debt..—BARKER v. BOURN 
(1599), Cro. Eliz. 692; Moore, K. B. 522; 78 
K. RB. 928, 

A uniahon :—Refd. Smith v. Angell (1702), 2 Ld. Raym. 


507. Order for payment of sum to be ascer- 
tained—-Ascertainment by master—Taxed.costs.]— 
(1) If an order directing the joint costs of certain 
persons named, in certain proceedings, to be 
taxed as against a solr., & further direct the costs 
of the persons, naming all but one, when ‘‘ so 
taxed as aforesaid,’’ to be set off against the sum 
due to the solr., & the master reports that he has 
taxed the costs of all the persons, & has set off the 
costs of all against the sum due to the golr., the 
balance being against the latter, & a writ of fi. fa. 
is issued in accordance with the report, under 
which the sheriff levies the balance under protest 
of the solr., the writ is not irregular. 

(2) The writ of fi. fa. is not irregular because the 
order does not mention a sum certain. 

(8) A mere clerical error in the order will not 
make any difference when it plainly appears to 
be such. 

The costs of petitioners were the joint costs of 
the six; there is no pretence of there being 
separate costs of any one of them; there is no 
distinction of the cases. The costs of the six 
were to be taxed, & the master was to ascertain 
the balance, after setting off the costs of the 
persons last named so taxed as aforesaid. It 
would be an extraordinary proposition to main- 
tain that only the costs of five of the six were to 
be sect off. It is of great importance that the 
orders of this ct. be drawn up with as much 
accuracy as possible; they are, however, as to 
their construction, subject to the ordinary rules 
of the nglish language (LORD LANGDALE, M.R.). 
—PotTts v. Durron (1845), 6 I. T. O. S. 3633 
previous proceedings, 8 Beav. 493. 

Effect of clerical error in order.|]— 
Porrs v. Durron, No. 507, ante. 

509. Not order for payment of money into 
court.|—(1) An order for the payment of money 
into the Bank to an account is not an order to 
pay money to any person which can be enforced 
by writ. of fi. fa. under the 6th rule of the 20th 
Consolidated Order. 

(2) Where in the course of winding up an order 
has been made on a contributory for payment 
of money into the Bank to the account of the 
official liquidator, & it is desired to enforce that 
order by issuing a writ of fi. fu., the course pre- 
scribed by the 48th order of Nov. 11, 1862, must 
he followed, & an order obtained for payment of 
the sum in question to the official liquidator 
himself.—Re Leeps BANKING Co. (1866), 1 Ch. 
App. 150; 35 1. J. Ch. 311; 12 Jur. N.S. 304; 
14 W. R. 269, L. C. 


510. ——— Service of order—Service on party’s 











EXECUTION. 


Forms of Execution. 


solicitor—SuMcient.]—Jie 
No. 14, ante. 

See, further, Part IT., Sect. 1, ante. 

511. Summons for examination of judgment 
debtor issued—Writ of fi. fa. subsequently executed 
—Summons dismissed.]—Where, subsequently to 
the issuing of a judgment debtor summons, under 
Bkpcy. Act, 1861 (c. 184), s. 76, the sheriff has 
levied, under a writ of fi. fa., goods of deft. sufficient 
to satisfy pltf.’s claim, the ct. will dismiss the 
summons, but without costs; it will not adjourn 
the summons pending proceedings by way of 
interpleader summons.—lIALL v. DRAKE (1864), 
13 W. R. 104. 

512. Judgment in admiralty action—Interest 
& costs on recovered damages.}—In an action in 
rem in respect of damage by collision defts. gave 
bail in the sum of £100,000 as representing the 
full value of their vessel & the limit of their 
liability according to French law. In the Adumlty. 
Ct. both pltfs.’ & defts.’ vessels were held to 
blame, but the Ct. of Appeal held defts.’ vessel 
alone to blame & this decision was upheld by the 
House of Lords. The £100,000 being insufficient 
to satisfy pltfs.’ judgment, pltfs., who admitted 
that qua damages they could not recover more 
than the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs; &, under 
protest, defts. provided bail in a further sum to 
avoid arrest :—Held: (1) interest on sums due 
in respect of collision damage was awarded by 
way of damages, &, accordingly, pltfs. were not 
entitled to interest except for the period between 
the judgment of the Ct. of Appeal & the judg- 
ment of the House of Lords, 309 days, in respect 
of which defts. were liable for interest on the 
£100,000 at 4 per cent.; (2) pltfs. were entitled 
to costs & interest on costs at 4 per cent. ; (3) having 
received bail in the full valuc of defts.’ vessel, 
pltfs. could not arrest her in rem, but could proceed 
an personam & were entitled to a declaration that 
the amounts due in respect of interest & costs 
were enforceable by seizure & sale of the vessel 
by a sheriff under a writ of fi. fa.—THE JOANNIS 
Vatis (No. 2), [1922] P. 213; 91 7. J. P. 196; 
127 L. T. 494; 38'T. L. R. 566; 16 Asp. M. L. C. 
13. 


(A. Sonicrronr), 


-|—See ADMIRALTY, Vol. I., pp. 224, 225, 
Nos. 1499, 1500, 1510. 


SuB-srcr. 2.—ISSUE AND DELIVERY OF THE Whit. 

See, generally, Part IT., Sects. 2-12, ante. 

Issue after expiry of particular period.|—Sce 
R.S. C., Ord. 42, r. 17. 

Stay of execution.|—See R.S. C., Ord. 42, r.17 ; 
Part 1I., Sect. 15, ante. 

Delivery with instructions to delay execution.]|— 
See Nos. 541-548, post. 

For what sums execution may issue.) — See 
Part II., Sect. 7, ante. 

Endorsement to defendant.|—See Nos. 1236, 
1237, 1250-1252, post. 

Indorsement on writ—As to seizure of goods.|— 
See Nos. 1231, 1232, 1235, post. 
— As to residence of debtor.]— See Nos. 1236, 
1237, 1250-1253, post. 





PART Ill. SECT. 1, SUB-SECT, 2. 
ae issuing of tho writ of execution may be entered on the roll at any time,—SouLns v, 


Part IJJ.—ParticuLaR Forms oF EXECUTION. 


SUB-SECT. 3.— PRIORITIES OF OCREDITORS WHERE 
SEVERAL Writs. 


See Sub-sect. 4, B. (b), posé. 


Sun-ster, 4.—-ISxEcurIoNn OF THR WRIT. 
A. In General. 


Effect of delivery to sheriff.])—Sce Nos. 989-999, 
post. 

513. Execution & levying—Synonymous terms 
—Signifying seizure in execution.]—CHESTON v. 
Gines, No. 1202, post. 

514. Duty of sheriff—To inquire as to bona 
fides of creditor.|—(1) A., in Mar., fraudulently, 
& for the mere purpose of protecting the goods, 
sued out a fi. fa. against B., under which C., the 
then sheriff, seized. In Sept., D., a new sheriff, 
came into office, to whom a fi. fa., sued out by 
K. against BK., was delivered. D. did not seize, 
but suffered C. to sell under the first fi. fa. & 
returned nulla bona to the second :—Held: 1). was 
liable to EK. for a false return. 

(2) The sheriff must see, at his own peril, that 
the party who sets him in motion is acting bond 
fide; though where he exercises all reasonable 
caution, & himself acts fairly & bond fide, he is 
entitled to apply to the ct. for an indemnity from 
one of two conflicting claimants. Generally 
speaking, the sheriff is hiable; & it is highly just 
«& proper that he should be so. If it were other- 
wise, @ wide door would be opened for fraud, & 
the officers of the sheriff, & the debtors against 
whose goods process issued would be colluding 
together, for the purpose of making one process 
the means of defeating another (LORD TENTER- 
DEN, C.J.). 

(3) A creditor who sues out execution against 
the goods of his debtor, is bound to be both prompt 
«& honest in the steps he takes to enforce it. 
Delay always raises a suspicion that the execution 
was set on foot merely to protect the goods from 
other creditors; & where that suspicion is con- 
firmed to the satisfaction of a jury, another 
creditor, who comes in with a subsequent execu- 
tion, is entitled to priority (BAYLEY, .). 
Lovick v. CROWDER (1828), 8 B. & OC. 1823; 2 
Man. & Ry. KR. B. 84; 61. J. OOS. K. B. 268 5 
108 kk. R. 992. 

Annotation :—As to (1) Refd. Imray v. Magnay (1843), 11 

M. & W. 267. 

515. To levy—Void prior writs.|—In an 
action against the sheriff for a false return of nulla 
bona to pltf.’s writ of fi. fa. for £125, it appeared 
that deft. had not levied at all. There were goods 
of the execution debtor of the value of £50 upon 
which he might have levied. There were two 
writs of fi. fu. against the execution debtor for 
more than £50 lodged with the sheriff prior to 
pltf.’s writ; but these prior writs were proved 
to be fraudulent as against creditors ; the sheriff 
had, however, no information as to this :—Held: 
(1) pltf. was entitled to recover the £50; (2) it 
was the sheriff’s duty to have levied, & pltf. might 
then have disputed the validity of the prior 
writs, & so obtained the proceeds of the levy. 

(3) If the sheriff has various writs of fi. fa. in 
his hands against the same debtor, he is bound to 
execute them all, giving priority to each in the 
order in which they came into his hands; & any 
one who places one of such writs in the hands of 
the sheriff is entitled to have it exccuted, so far as 
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it is possible in his interest & on his behalf; & 

the sheriff commits a wrong if, instead of executing, 

he holds his hand altogether (COCKBURN, C.J.).— 

DENNIS ». WItETHAM (1874), IL. R. 9 Q. B. 845 ; 

43.1... Q. B. 129; 804. T. Sbb; 22 W. RR. S71, 

D.C, 

516. To regard interests of creditor.]— 
(1) A sheriff, in executing a writ of fi. fa. should 
have regard to the interests & instructions of the 
execution creditor so far as reasonable. 

(2) There is no duty imposed upon a sheriff 
to hold the goods seized under a fi. fa. for a period 
of five days before sale, as is the case with a 
county ct. bailiff.— Re Crook, Exp. SOUTHAMPTON, 
SHERIFF (1894), 63 L. J. Q. B. 756; 71 1. T. 236 ; 
42 W. R. 650; 10 T. LL. R. 596; 38 Sol. Jo. 633 ; 
1 Mans. 410; 10 KR. 394, D.C. 

517. Duty of creditor—To act honestly & 
promptly.J—Lovick v. CROWDER, No. 514, ante. 

518. Payment to sheriff—Defence to action by 
subsequent sheriff.j;—Deft. pleaded that a fi. fa. 
issued out of the Exch. to levy the damages, & 
upon it he had paid the money to the sheriff who 
was discharged of his office before the return of 
the writ, but the new sheriff returned that he 
received such a writ so endorsed :—-Held: deft. 
having once paid the moncy it is not reason he 
should be compelled to pay it again & pltf. is put 
to his remedy against the ancient sheriff, if he 
will.— Rook v. Winmot (1590), Cro. Eliz. 209 ; 
78 Wo. RR. 465. 

Annotations :-—Consd. Giles v. Grover (1832), 9 Bing. 128. 
Refd. Mountney v. Andrews (1591), Cro. Kliz. 237; Hoo'’s 
Case (1600), 5 Co. Rep. 89 b; Langdon ». Wallis (1698), 1 
Lut. 582; Clerk v. ithers (1704), 2 Ld. Raym. 1072; 
Morland v. Vellatt (1829), 7 L. J. O18. K. B, 5d. 

519. Payment of part of debt—-No release of 
whole debt.]—To an action of debt on a judgment, 
a plea that a fi. fa. had issued on the Judgment, 
indorsed to levy part of the sum recovered, & 
that that writ had been executed, & the money 
received under it paid over to pltf., is bad on 
general demurrer. 

You are trying to make this mere indorsement 
on the fi. fa. as effective as a release under seal 
(MAULE, J.).—-HUTTON 1. THOMPSON (1846), 7 
L. T. O. S. 209. 

Release of debt generally, see ConTRACT, Vol. 
XII., p. 497. 

520. Right of sheriff to indemnity——-On con- 
flicting claim.j|}—-Lovick v. Crowpir, No. 514, 
ante, 

521. Completion of execution— When _ full 
amount recovered.]—R. v». HEsstx, SimeRirr, No. 
23, ante. 

522. Successive levies.]}—JonDAN v. 
BinckEs, No. 24, ante. 

Renewal of writ.]—Sce Part II., Sect. 4, 














ante. 

523. Execution pending appointment of receiver 
—Not contempt by sheriff.]}-—After the institution 
of a suit seeking the dissolution of a partnership & 
appointment of a receiver, an action was brought 
against the partnership firm & a judgment re- 
covered. Before the receiver was actually ap- 
pointed, but after he had been nominated, a writ 
of fi. fa. was issued upon the judgment, under 
which the sheriff took possession of certain 
partnership property, & refused to give up pos- 
session thercof after the appointment of the 
receiver. Upon motion to commit the sheriff for 
contempt of ct. :—Held: there was no contempt. 
—DEFRIES v. CREED (1865), 6 New Rep. 17; 34 





PART III, SECT. 1, SUB-SECT. 4.—A. 
Duty of sheriff to execute writ.}—Ross v. GRANGE (1866), 25 U. O, R. 396.—CAN, 
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Sect. 1.—-Writ of fiert facias: Sub-sect, 4, A. & B. 
(a) & (b).] 
L. J. Ch. 607; 12 L. T. 262; 11 Jur. N. 8. 360 ; 
13 W. R. 682. 
Annotation :—Mentd. 
L. J. Ch. 391. 


B. Where Several Writs. 
(a) In General. 

524. General rule—All writs to be executed.j}— 
DENNIs v. WHETIIAM, No. 515, ante. 

525. Violation of priorities—Execution valid— 
Liability of sheriff.|—'The first fi. fa. delivered to 
the sheriff should be first executed; but if he 
execute the last first, the execution is good; W& 
the party must have his remedy against the sheriff. 
—SMALCOMB v. BUCKINGHAM (1697), Carth. 419; 
1 Com. 35; Holt, K. B. 302; 5 Mod. Rep. 376 ; 
12 Mod. Rep. 146; 1 Salk. 320; 3 Salk. 159; 8&8 
BE. R. 1225; sub nom. SMALLCOMB v. Cross & 
Buckincuam, 1 Ld. Raym. 2513; sub nom. 
SMALLCORN v. LONDON, SHERIFF, Comb. 428. 
Annotations :-—Consd. Payne vr. Drewe (1804), 4 Hast, 423 ; 

Giles v. Grover (1832), 9 Bing. 128; Lucas _v. Nockells 

(1833), 10 Bing, 157; Hunt v. Hooper (1844), 1 Dow, & L. 

626. Refd. Bradley v. Wyndham (1743), 1 Wils. 44; 

R. v. Giles (1820), 8 Price, 293; Balmo v. Hutton (1833), 

0 Bing. 471: Drewe v. Luinson (1840), 11 Ad. & EL. 529, 

526. Effect of partiality of sheriff—Between 
creditors.|——WakMo1., v. YOUNG, No. 1075, post. 

527. Judgment obtained by fraud—Seizure 
thereunder—Evidence of grant—Retention of goods 
by debtor for long time.]—If a creditor by fi. fa. 
seizes the goods of the debtor, & suffers them to 
remain long in the debtor’s hands, & another 
creditor obtains a subsequent judgment & cxecu- 
tion, it has been determined often, that it is evi- 
dence of fraud in the first creditor, & the goods 
in the hands of the debtor remain liable (orb 
Harpwickki, C.).—Wesr rv. Skip (1710), 1 Ves. 
Sen. 239; 27 KH. R. 1006, L. C. 

Annotations :-- -Refd. Imray v. Magnay (1843), 11 M. & W. 
267; Re Rawbone’s Trust (1857), 3 K. & J. 476. Mentd. 
Smith ». De Silva (1776), 2 Cowp. 469; Taylor v. Fields 
(1799), 4 Ves. 396; He p. Ruitin (1801), 6 Ves. 119, 
Kkins v. Brown (1854), 1 Kec. & Ad. 400; Bartlett v. 
Bartlett. 1857), 1 De G. & J. 127. . 


528. ——- Second writ founded on bona 
fide debt—-Duty & liability of sheriff.]---(1) Where 
goods seized under a writ, founded upon a judg- 
ment fraudulent against creditors, remain in the 
hands of the sheriff, or are capable of being seized 
by him, he is compellable, under 13 Eliz., ¢. 5, to 
seize & sell such goods under a writ afterwards 
received by him, & founded on a bond fide debt ; 
& if he neglect to do so, having notice of the fraud, 
& return nulla bona to the latter writ, he is liable 
to an action for a false return. 

(2) "Mherefore, evidence of the fraud in the 
previous judgment & execution is admissible in 
such action, in answer to a defence founded on 
the outstanding writ, & the conduct of the debtor 
in reference to the execution of the previous judg- 
ment is admissible in evidence, as a part of the 
fraud.---IMRAY v. MaGnay (18413), 11 M. & W. 
267; 2 Dowl. N. 8. 5381; 12 L. J. Kx. 188; 7 
wul. G15 Low Mu. Iv. DUO. 

Annotations :—As to (1) Consd. Christopherson v. Burton 


Edwards v. Edwards (1876), 45 





PART III. SECT. 1, SUB-SECT. 4.— 
B, (b). Dec. 6, 1884. 


582i. General rule—Krecution in | Sods on Dee. 8. 


order of delivery of writ.}-—The right 
to the goods seized is to be determined 
by the priority of the time of delivery 
of the writ to the sheriff or bailiff 
respectively, & not by the priority of 
seizure.— McDouGgaALL wv WADDELL 
(1877), 28 C. V. 191.-—CAN., 


532 ii. —-—.+- -Plitfs. placed a 
writ of execution ugalnst deft. in the 


the payment to 
Ileld: 





Relief Act, 


hands of the sheriff of Ontario, on 
The sheriff seized deft.’s 
J 3. Deft. made a mtge. 
of his goods to D. on Dec. 9. 
a second exccution aguinst deft. in the 
hands of the sheriff on Dee. 22. 
Dec. 31, the mtgee., D., paid to the 
sheriff the whole amount of the first 
execution, $115, specially appropriating 
that execution :— 
the money paid to the sheriff 
was not levied by him within Creditors’ 
& the first execution 


EXECUTION. 


(1848), 3 Exch. 160; Remmett v. Lawrence (1850), 15 


(). B. 1004. Refd. Shattock v. Carden (1851), 6 Exch. 
725. 
529. —— —— —— ——.]—Where goods 


scized under a former writ, founded on a judgment 
fraudulent against creditors, are capable of being 
seized by the sheriff, he is compellable under 13 
Eliz., c. 5, to seize & sell such goods under a writ 
received by him subsequently, & founded on a 
bond fide debt; & if after notice of such fraud he 
neglects to sell, & returns nulla bona to the latter 
writ, he is liable to an action for a false return. 
Nor does the fact that the sheriff has assigned the 
goods upon the prior execution to a supposed 
bond fide purchaser, but who is in truth a party 
to the fraud, innocently, & in ignorance of the 
fraud, excuse the sheriff from such liability. 
CHRISTOPHERSON v. Burton (1848), 3 Exch. 160 ; 
18 L. J. Ex. 60; 12 L. T. O. S. 272; 13 J. 2. 
219; 154 I. R. 798. 
Annotations :-—Refd. Shattock 7. Carden (1851), 6 Fixch, 
725: Re Pearce, Ex p. Crossthwaite (1885), 14 _Q._B. b, 
Mentd. Kutcher v. Hinder (1858), 3 H. & N. 757. 
530. Entry for one cause-—Justification for 
another.|—In trespass for breaking & entering 
pitf.’s close, & taking his goods, deft. may justify 
under sufficient legal process, if he had it in fact 
at the time, although he declared then that he 
entered for another cause.--- CROWTITER v. RAMS- 
BoTrom (1798), 7 ‘Term Rep. 6543; 101 1. BR. 1182. 
Annotations ---Gonsd. Lucas v. Nockells (1833), 10) Bing- 
157. Refd. Deane v. Clayton (1817), 1 Moore, C. P. 203 ; 
Baillie v. Kell (18338), 4 Bing. N. ©. 6383; Lamont v. 


Southall (1839), 3.3. BP. 355; Hooper vr. Lane (1847), 17 
L. J. Q. B. 189. Mentd. Trent v. Hunt (1853), 9 Mxch. 14, 


|—See, also, Distiess, Vol. XVITL., 
p. 338, Nos. 725-730. 

531. Withdrawal under first writ—-Execution 
under latter writ—Notice by sheriff to first creditor. | 
—(1) A sheriff cannot be held Hable for the non- 
return of a writ of fi. fu. until he has been called 
upon & has neglected to make a return, & such 
neglect as will give a cause of action must be 
specifically alleged in the statement of claim. 

(2) Where the sheriff has entered & then with- 
drawn his writ in consequence of an arrangement 
having been come to between the execution creditor 
& the execution debtor, the sheriff cannot re-enter 
again without fresh instructions from the execution 
ereditor, 

(3) 1f a second exceution creditor Jevies a writ 
ata date subsequent to the first execution creditor's 
levy, & anticipates the first execution creditor in 
consequence of such arrangement as aforesaid, 
there is no duty cast upon the sheriff to report the 
fact of such second writ to the first’ execution 
creditor. —SHAW v. Kirpy (1888), 52 J. P. 182 ; 
4T. 1. R. 314. 

Effect of seizure—-Where several writs.]|—Svre 
Sub-sect. 4, E. (7), (2), post. 


(b) Priority of Creditors. 

532. General rule-—-Execution in order of 
delivery of writ.;—-SMALCOMB v. BucKiNuiAmM, No. 
525, ante. 

TIVe STW HULG LUWU WIIUS OL Jle JU. 
against the same deft. are delivered to a sheritf 




















ereditor was entitled to the whole of 
it—Daviks BREWING & MALTING Co. 
v. SMITH (1885), 10 P. R. 627.—CAN. 


632 iti. —-— —~-—.]) —- Executions 
against goods in the hands of a sheritf 
subsequcut to the making of a chattel 
intge. by the exocution debtor, on the 
goods seized, attach only on the oquity 
of redemption, & are not entitled, under 

sreditors’ Relief Act, to share with 
executions prior to the giving of the 
mtge.—Roacw v. MCLACHLAN (1892), 
19 A. R. 496.—CAN. 


B. placed 
Ou 


Part I]J.—ParticuLaR Forms or EXECUTION. 


on different days, & no sale is actually made of 
deft.’s goods, the first execution must have the 
priority, even though the seizure were first made 
under the subsequent execution ; & if the person, 
claiming under the second execution, pay the 
sheriff the amount of the debt under the first 
execution for his security, the ct. will not compel 
the sheriff to refund that money on motion. 

The general principle of law is, that the person 
whose writ is first delivered to the sheriff is entitled 
to a priority (AstmuRstT, J.).—IL[UTCIINSON vv, 
ris (1787), 1 Term Rep. 729; 99 E. KR. 
1346. 

Annotations :—Expld. & Distd. Payne v. Drewe (1804), 4 
Kast, 523. Expld. & Apld. Jones ». Atherton (1816), 7 
Taunt. 56. Consd. Sawle v. Paynter (1822), 1 Dow. & 
Ky. K. B. 307; Giles v. Grover (1832), 9 Bing. 128; 


Lucas v, Nockells (1833), 10 Bing. 157. Refd. Gibbins 
v. Phillips (1828), 2 Man. & Ry. K. TB. 238. 


534. J—The duty of the sheriff, 
when he has several writs of execution, is clear. 
He is to execute them according to their priority ; 
which, as to writs of fi. fa., is according to the time 
of their delivery to him. By ‘‘ executing ”’ is 
meant, that he is to apply the proceeds of goods 
seized in that manner. It is not material whether 
he seizes the goods under the first or the last writ : 
as soon a8 they are seized, they are, in point of 
law, in his custody under all the writs which he 
then has; & when he sells them, he sells, in point 
of law, under all the writs. This is obviously so : 
for, if the proceeds are more than sufficient to 
satisfy the first, he must apply the surplus to the 
second, & so to the third & others (per CuRr.).— 
DREWE v. LAINSON (1840), 11 Ad. & Kl. 5295 3 
Per. & Dav. 215; 91. J. Q. B. 69; 118 E.R. 516, 
Annotations :—Consd. Shattock ». Carden (1851), 6 Exch: 

725. Refd. Heenan ». Kvans (1841), 3 Man. & G. 398. 

Mentd. Giles v. Giles (1846), 9 Q. B. 164. 

535, | — Where a writ of fi. fa. is 
delivered to the sheriff with directions to suspend 
the execution, & in the meantime another writ is 
delivered by another creditor, the sheriff is bound 
to levy under the latter writ in preference to the 
former although the former writ was not delivered 
with any fraudulent intent to protect the goods of 
the debtor. 

There is no doubt that the sheriff as between 
him & the different execution creditors is bound to 
execute that writ which is first delivered to him 
to be executed, & is responsible to the first creditor 
who so delivered his writ, if he does not (VARKE, 
B.).—liunt v. Hoorrn (1814), 12 M. & W. 664 ; 
1 Dow. & T.. 626; 13 L. J. Ex. 1833; 2 0. 'T. O.8, 
425; 8 Jur. 203; 152 H.R. 1365. 

Annotations :—Refd. Withers v. Parker (1859), 4 H. & N. 

$24. Mentd, Shaw v. Kirby (1888), 4 T. LL. R. 314. 

536. —-~-—.] — DENNIS v. WHETHAM, No. 
515, ante. 

537. Exception to 


532 iv. .]—~Deft. sheriff, 





ees 














rule — Earlier execution 











execution upon it before the attaching 
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fraudulent.|—Where a first fi. fa. is executed 
fraudulently, a second fi. fa. at the suit of another 
executed afterwards shall stand & be preferred, & 
the matter was properly left. to a jury.— BRADLEY 
v. WYNDHAM (1743), 1 Wils. 44; 95 HE. R. 483. 


Annotations :-—Mentd. Doker v. Hasler (1825), 10 Moore, 
G. P. 210; Hunt v. Hooper (1844), 1 Dow. & L. 626. 








538. ——.] — Lovick v. CrowpEr, No. 
514, ante. 

539. ——.] — Imray v. Maanay, No. 
528, anle. 

540, .|—If the sheriff return, to a 








fi. fa. in an action by R. against W., that he has 
seized goods of W. under a fi. fa. upon a prior 
judgment recovered by L. against W., & It. then 
brings an action for a false return, & for not 
seizing the goods under R.’s writ, & the sheriff 
pleads not guilty, & other pleas in denial of the 
seizure of W.’s goods under R.’s writ, & of there 
having been goods of W. which might have been 
seized under R.’s writ, the sheriff is not estopped 
from showing, under such pleas, that the goods 
seized did not in fact belong to W. 

Where a declaration by an execution creditor 
against the sheriff complains that goods of the 
execution debtor have been seized under pltf.’s 
fi. fa. & a false return made, & deft. denies such 
seizure, deft. supports his issue by proof that, at 
the time of the seizure, he had in his hands a fi. fa. 
under a prior judgment obtained by another party 
against the same debtor. For, although the sheriff 
is, in strictness, considered to seize goods under 
all the writs in his hands at the time, he does not 
do so in the sense of such a declaration & traverse, 
which point to a scizure available under pltf.’s 
writ. If a sherilf has seized goods at a time when 
he holds two writs of fi. fa. upon judgments at the 
suit of two different parties, & pltf. obtaining the 
second judgment brings an action against the 
sheriff for a false return :--Qu.: whether such 
plt. may, on proof that the first party’s judgment 
was fraudulent, insist that the seizure was under 
his writ only.—-REMMETY v. LAWRENCE (1850), 15 
Q. B. 1004; 20 L. J. Q. B. 25; 16 L. T. O. S. 
169; 14 Jur. 1067; 117 E.R. 738. 


Annotations :—-Apld. Levy v. Hale (1859), 29 L. J.C. P. 127. 
Consd. Stimson v. Farnham (1871), L. R. 7 Q. B. 175. 


541. - Instructions to delay execution of 
first writ.|—HLi a fi. fa. be delivered to the sheriff, 
& he is directed not to levy thereon till a future 
day, & in the meantime another writ is delivered, 
he is to levy on the second writ as if no other had 
been delivered to him.—K@EmMpLAND 1. MACAULEY 
(1791), Peake, 95, N. P.3 subsequent proceedings, 
4 Term Rep. 486. 

Annotations :—Apprvd. & Folld. Pringle v. Isaac (1822), 11 
Price, 445. Refd. Dokerv. Hasler (1825), 3 L. J. QO. 8.C. PB. 
109; Hunt v. Hooper (1844), 1 Dow. & L. 626. Mentd. 
Jmray v. Magnay (1843), 11 M. & W. 267; Sage. Robin- 
son (1848), 3 Exch, 142. 











ments, & ought to have been paid 


after having levied upon goods under 
pitf.’s execution, sold the goods under 
two executions placed in his hands 
subsequently, & paid over the proceeds 
to the creditors, at whose instance 
such subsequont executions were 
issued :—Held: he was liable to pltf. 
in damages for so doing.—CROWEK 1. 
BUCHANAN (1903), 36 N.S, R. 1.--CAN, 

Cc, Between execution & 
attaching creditor.|}—Where a party 
serves process on the debtor personally 
before attachments issue, & obtains 
judgment before the attaching creditor, 
bis execution has priority.—BANK OF 
BRITISH NORTH AMERICA 0. JARVIS 
(SHERIFF) (1844), 1 U. C. I. 182.—CAN. 

d. ——~- -~——.]—Where goods have 
been attached, a creditor obtaining 
a confession of judgment from tho 
debtor without service of process, & 





creditors, does not obtain priority :-—- 
Lleld : on the affidavits filed no case was 
made out for setting aside the judgment 
so Obtained for fraud or collusion.— 
BIRD vy FoLGiR (1859), 17 U. C. RB. 
536.—CAN. 

e. .— D., a sheriff, 
between May 7 & Aug. 4, received 
coveral fi. fas. against the goods of deft. 
On Aug. 16 be received one npon which 
this action was founded. Between 
Aug. 4 & 18, two attachments were 
piaced in his hands, & after the 16th 
several more. The sheriff treated 
pltf.’s fi. fa. as subsequent to the 
attachments, & returned it nulla bona, 
upon which this action was brought for 
a false return :—Held;> the writ of 
Aug. 16 having come into deft.’s hands 
while the goods of pitf. were in custodiad 
legis, it attached prior to the attuch- 








first. CARROLL ». POoTreR (1860), 19 
UU. Cc. R, 346.— CAN, 
a -}— To cntitle an 
execution creditor to priority over an 
attachment, he must not only obtain 
execution before the attaching creditor, 
but this action must have been com- 
menced by process served before the 
attachment issued. ‘Therefore, where 
the execution issued upon a confession 
given before the dehtor absconded, 
without process served :—Zeld; the 
attachment must prevail—BANK OF 
Urrpen CANADA v. GLASS (1861), 21 
U.C. R. 39.— CAN. 
gE. ——-.}—-The sheriff’s bailiff 
went to & entered upon the land 
of debtor, on which his family re- 
sided, & finding there no goods, 
did not leave any one in possession ; 
he said that he had no instructions 








474 
Sect. 1.—Writ of fieri facias: Sub-sect, 4, B. (6), 





542, -—— - .|-—- Where the attorney of 2 
judgment. creditor delivered to the sheriff a writ 
of fi. fa. returnable on a day certain, with directions 
by letter, not to execute it till the return, unless 
another execution should come in, in the mean- 
time, & afterwards sent in an alias, accompanied 
with the same directions; & the sheriff, upon 
another execution coming in, issued warrants on, 
«& executed both writs on the same day, giving 
precedence to the last execution, & satisfying 
that wholly, first, out of the money levied, & then 
paid over the remainder, in part satisfaction of 
the execution first delivered, & returned that pay- 
ment & nulla bona as to the residue :—Held: pitt. 
could not maintain an action against the sheriff 
for a false return, & a nonsuit on that ground had 
been properly directed.—PRINGLE v. JSAACc (1822), 

Price, 445; 117 KB. R. 527. 
aOR -—Consd. Hunt v. Hooper (1844), 1 Dow. & L. 








543, ——- ——.]—Hunr v. Hoover, No. 535, 
ante. 
544, Fraudulent collusion.}] — If 


writs of execution are lodged with the sheriff, 
they are entitled to priority over writs subse- 
quently placed in his hands, unless there has been 
fraudulent collusion to keep them unexecuted.— 
THEOBALD v. CorrerELiL (1853), 20 L. T. O. S. 
212, N.P. 

545. ——- Laches in enforcing earlier writs.}— 
Lovick v. Crowpmn, No. 514, ante. 

546. Execution under later writ— Liability of 
sheriff to earlier creditors.|—SmMALcoMB v. BucK- 
INGHAM, No. 525, ante. 

547, |—Action against. the sheriff 
for a false return to a fi. fa. Pltf. delivered a writ 
of execution to the sheriff under which his officer 
levied the debt. Then the sheriff discovered a 
former execution in the office & returned nulla 
bona :~- Held; the sheriff having once sold under 
plitf.’s execution was answerable to him for the 
debt.—Rysor v. PEcKHAM (1778), 1 Term Kep. 
73l,n.; 99 E.R. 1347. 

Annotations :—Expld. & Distd. Hutchinson v. Johnston 

(1787), 1 Term Rep. 729. Refd, Giles v, Grover (1832), 


9 Bing. 128; lucas ». Nockells (1833), 10 Bing. 157; 
Graham v. Witherby (1845), 7 Q. B. 491. 


548, If creditor nct guilty of laches.] 
—Allowing that the award of a writ of sequestra- 
tion out of Chancery, which is the process of that 
ct. to compel appearance & the performance of 
decrees, has the same obligatory effect to bind the 
goods as a writ of fi. fa. at common law ; yet if the 
party at whose prayer such sequestration is issued 
take no measure to compel the execution of it in 
due time, & the sequestrators do not in fact possess 
themselves of the goods, it is no excuse to a sheriff, 
to whom at a distance of 18 months a writ of fi. fa. 
is directed against the goods of the party deft. 
in the suit in Chancery, for not executing such 
writ & selling the goods ; pltf. in the sequestration 
having at all events lost his priority by such laches ; 
&, therefore, the sheriff, who had seized under the 
fi. fa., having on notice of such supposed obstacle 
returned nulla bona, was holden liable to pltf. in 














beyond the warrant to seize the land : 
he told debtor's wife at the time that 
the land would be sold, but he did no 
other act of seizure :—Held : thore was 
no seizure, & writs of ji. fa. lands 
placod in the sherit?’s hands subsequent 


ti 
to the writ of attachment, were entitled oa 


——-Where lands were sold under the 
judgment in a mtge. action, & there 
was @ surplus after paying the claim 
of pltf., the first mtgee., sufficient to 
pay in full the amounts of three execu- 
against deft., 
owner, & the amount of a secon 
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an action for a false return. Though a writ of 

fi. fa. bind the goods as against deft., yet the 

property is not devested out of him till execution 
executed : &, therefore, an execution & sale under 

a subsequent writ delivered to the sheriff will bind 

the goods; but pltf. in the first execution has his 

remedy against the sheriff, if the non-exccution 
of the writ did not proceed from his own laches. 

The sense in which, & extent to which, goods 
are in either case said to be bound is, that it binds 
the property as against the party himself & all 
claiming by assignment from, or representation 
through or under him ; but it does ndt so vest the 
property in the goods absolutely as to defeat the 
effect of a sale thereof made by the sheriff under 
an execution (LORD ELLENBOROUGH, C.J.).— 
PAYNE v. DREWE (1804), 4 Kast, 523; 102 KL. RR. 
9313; sub nom. PAINE v. DREW, 1 Smith, K. B. 
170. 

Annotations :—Consd. Giles ». Grover (1832), 9 Bing. 128: 
Refd. Doker v. Hasler (1825), 3 L. J. O. S.C. P. 1095 
Lucas v. Nockells (1833), 10 Bing. 157; Samuel v. Duke 
(1838), 6 Dowl. 537, _Mentd. Russell ». Kast Anglian Ry. 
(1850), 3 Mac. & G. 104. 

549. .| —Sheriff seized on fi. fa. 
goods of considerable value, but returned that he 
had seized only to the value of 30s. before the 
delivery of the writ. Others had been delivered 
against the same debtor, & returned that he had 
seized & satisfied them :—Held: the sheriff was 
justified in appropriating the goods seized in dis- 
charge of his liabilities under the former writs. — 
ASHBY ¥v. GrBes (1843), 1 Ts TT. O. 8. 255. 

550. —-~,]—IlunT v. Hooper, No. 535, 
ante. 

551. Priority of Crown.]—BuThLien v. BUTLER, 
No. 25], ante. 

552. Who determines priority — Writs delivered 
in a bundle-—At suit of several creditors.|—There 
being one attorney employed by six several pltfs., 
in various actions against one deft., in each of 
which judgment was obtained, & a writ of execu- 
tion issued, the whole of the writs were delivered 
to the sheriff for execution at one time, & in one 
bundle. The ct. refused, upon application by the 
sheriff, to compel pltfs., or their attorney, to direct 
in what priority the writs should be executed. 

Semble: a return to the effect that he had 
received the writs at the same time, & had levied 
under all, would be a good return.—ASHWORTH v. 
UxBnrIDGE (KARL) (1842), 2 Dowl. N. S. 8773 12 
IJ. Q. B. 38935 7 Jur. 237. 

553. Effect of change of sheriff— During issue 
of several writs.|—-Lovick v. CROWDER, No. 514, 
ante. 

554. —— Full execution of earlier writs.| 
—In the year 1837 two writs of fi. fa., one at the 
suit of S. for £1,034, the other at the suit of C. for 
£530, were issued against the West Cork Mining 
Co., & lodged with the sheriff of Surrey, who seized 
goods of the co. to a large amount. Proceedings 
in Chancery were then instituted by the co., & 
injunctions granted to restrain the sheriff from 
selling the goods, but he nevertheless sold them & 
they realised £1,370, which he paid into his banker’s 
hands to the account of the sheriff. On June 6, 
1839, the proceedings in Chancery being still 














mtge. :—Held: the three intervening 
execution ereditors were entitled to 
be paid in full, instead of pari passu 
with the subsequent execution creditors. 
—KDMONTON MORTGAGE Co, v. GROSS 
1911),18 W. L. R. 385; 3 Alta. L. RR. 


the registered § ( 
mtge., 500.—CAN. 


10 P. R. 127.—CGAN. 


Tntervening ereditors.] 


registered after the three executions 
were lodged, but not sufficient to pay 
in full as well the amounts of several 
executions lodged after the second 


k. Isxecution under later  writ,)— 
A subsequent execution creditor has 
not any equity to compel the first 
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pending, pltf. issued a fi. fa. against the co., 
directed to deft., the sheriff for that year, & gave 
him notice of the former levy. On Aug. 8, the 
proceedings in Chancery terminated ; the result of 
which was, that the debt of S. & KF. were reduced 
to £545, which reduced amount was paid over to 
them by the sheriff, & the residue £825, paid over 
to the co., & the sheriff returned nulla bona to 
pitf.’s execution. The same person acted as under 
sheriff in the years 1837, 1838 & 1839. In an 
action for a false return :—Teld: (1) the present 
deft. was not liable, inasmuch as the former writ 
was wholly executed by the seizure & sale of the 
goods by the sheriff in 1837, & therefore ought 
not to be transferred to the present deft. under 
Fines Act, 1833, c. 99, s. 7, as writs ‘‘ not wholly 
executed,”’ & he was not rendered liable by having 
employed the same under sheriff ; (2) the balance 
of the proceeds of the goods after satisfying the 
two former executions, constituted a debt from 
the sheriff who levied in 1837 to the co., & as 
such could not be taken in execution under 
Judgments Act, 1838 (c. 110), s. 12.—HAKRISON 
v?. PAYNTER (1840), 6 M. & W. 3873 8 Dowl. 349; 
01.3. Kx. J69; 4 Jur. 488; 151 BK. R. 462. 


Annotation :—As to (2) Refd. Hawkins v. Gathercole (1855), 
6 De GM. & G. 1. 


555. Consent order as to execution — Consent 
given by agent of creditor—Estoppel.]—P. having 
recovered judgment against F., the sheriff, on 
Apr. 15, seized F.’s goods in Hampshire under a 
fi. fa. in that action, & left a man in possession. 
On the same day I’. executed a bill of sale to W., 
& a writ of fi. fa. in an action by W. against F. 
was lodged with the sheriff for execution. On 
May J], Kk. was taken in Middlesex under a writ 
of ca. sa. issued on P.’s judgment, & thereupon 
P.’s attorney at Southampton, immediately wrote 
to request the sheriff to withdraw from possession 
under the fi. fa. The officer received the letter, 
but his man continued in possession of the goods 
& did not in fact withdraw. The officer, however, 
told W. that) he would hold for him under the 
writ. A summons was taken out to sct aside the 
ea. sa. for irregularity, when IF. was discharged 
out of custody, & an order was made by consent, 
‘that on payment of the judgment debt on a 
certain day no ca. sa. should be issued, but in the 
meantime pltf. should be at liberty to proceed on 
the fi. fa. already issued, & under which the sheriff 
of Ifants is now in possession.’’? The consent to 
the order was given by the London agent of W., 
who was the attorney for I. in the action against 
him by PP. W. knew nothing of the terms of the 
order at the time it was made, &, when he heard 
of it, took no steps to set it aside :—Held: W. 
was bound by the consent of his London agent to 
the order, & thereby precluded from contesting 
that the sheriff was in possession under P.’s writ.— 
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WITHERS v. PARKER (1860), 5 IT. & N. 7255 29 
T. J. Ex. 320; 27. 9. 602; 6 Jur. N.S, 1083 ; 
8 W. R. 550; 157 K. R. 1370, Kx. Ch. 


Annotation -—Consd. Ike Newen, Carruthers v. Newen, 
(1903) 1 Ch. Siz. 


C. Bu Whom Haeceuled. 
See Part II., Sect. 13, sub-sect. 2, ante. 


D. Time for Execution, 

See R. S. 6., Ord. 42, r. 20. ; : 

556. At any hour.]—Landlord cannot distrain 
at all hours, whereas a sheriff is under no such 
restriction (LORD CAMPBELL, C.J.).—BROWN v. 
GLENN (1851), 16 Q. B. 254; 20 L. J. Q. B. 205 ; 
16 1. 7. O. S. 841; 15 Jur. 189; 117 BE. R. 876. 
Annotations :—Refd. American. Concentrated Meat Co. v. 

Hendry, [1893] W. N. 67. Mentd. Hodder v. Williame, 

[1895] 2 Q. B. 663. 

557. .|—The effect of the maxim “a man’s 
house is his castle ” is to extend the immunity to 
the outer door, not only of all dwelling-houses, but: 
of all buildings whatever, & to the outer gates of 
all enclosures, as regards both distress & execution 
(BOWEN, L.J.).—_ AMERICAN CONCENTRATED Must 
CorRpPN. v. }enpry (1893), 62 I. J. Q. B. 388 ; 
68 IL. T. 742; 57 J. P. 521, 788; 9 T. L. R. 340, 
445; 37 Sol. Jo. 341, 475; 5 R. 331. 


Annotations :— Refd. Long v. Clarke, [1894] 1 Q. B. 119; 
Hodder v, Williams, [1895] 2 Q. B. 663. 


558. Delay of execution-—— Effect on priority of 
execution.|—Lovick ». CrowpEr, No. 514, ante. 

559. For benefit of judgment debtor — 
Not permissible—Liability of sheriff to attachment.] 
—The sheriff is not justified in delaying the execcu- 
tion of writs whether of ca. sa. or fi. fa., for the 
purpose of enabling the judgment debtor to carry 
on his business, even though the sheriff bond fide 
believes that by so doing he may the better enable 
the debtor to raise the money, & his doing so 
renders him liable to attachment.—e Kssrx, 
SHERIFF, TERRELL v. FISHER (1862), 10 W. RR. 796. 

Time for issue of execution.|—See Part II., 
Sect. 3, ante. 





‘ 








I. Seizure. 
(a) How Made, 


560. Production of warrant necessary.| — A 
seizure by sheriffi’s officers is imperfect where 
neither the warrant is produced nor the scizure 
in any way made public.—Re WitntAMs, Hex p. 
JONES (1880), 42 L. T.. 157. 

561. Seizure must be public.]—/’c WILLIAMS, 
ia p. JONES, No. 560, ante. 

Liability for wrongful seizure.|—Sre Sub-sect. 
12, post. 

(b) What Anounts to. 

562. Seizure of part—In name of whole.]—The 
seizure in execution of a part of the goods in a 
house in the name of all is a scizure of all.—CoLp 


creditor to recover payment of his 
claim out of Propersy. held by him 
in security, so as to leave the goods 
of the debtor to satisfy the subsequent 
exccutions.—TorrIng v. JOSEPH (1859), 
1K. & A. 292.—CAN. 

1. No priority among creditors — 
Under statute.|J—THOMPSON ¥v, BERG- 
LAND (1910), 16 W. L. RR. 164; 3 
Sask. L. R. 470.—CAN. 


m. Partnership property—Effect of 
ppointment of receiver. |—Where exccu- 
ons against the property of a partner- 
ship were in the sheriff’s hands prior 
to the date of the appointment of a 
receiver of the partnership assets :— 
Held: they were not entitled to be 
satisfied in full in priority to executions 
which did not reach the sheriff until 
after that date—Re Natural GaAs 
Licnt & Apriyance Co,, [1918] 1 


a 
t 


W. W. 1. 769; 13 Alta. L. R. 358.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 4,—-D. 

n. Delay of execution—Powers of 
sheriff.}—Where at the time of placing 
aon execution against gooda in tho 
sheriff’s hands there is a claim for 
unpaid rent, the sheriff cannot delay 
the seizure until] the execution creditor 
first pays the rent. He must seize, 
but he need not sell the goods until 
the rent is paid, & if the execution 
creditor will not pay it he may with- 
draw from  possession.—LOCKE  v. 
McoCONKEY (1876), 26 C. P.475.—CAN. 

0. Presumption of immediate in- 
tention to execute..—Where a fi. fa. 
issues, & there is no evidence of in- 
tention beyond the mere delivery of 
the writ to the sheriff, 1t may be jnferred 


that it was intended for i{mmediate 
execution, but circumstances inay be 
shown which will negative this pre- 
sumption. — JOHNSON v. CROCKER 
(1858), 4 All. 94.—-CAN. 


PART III, wae 1, SUB-SECT. 4,-—— 
e a s 

p. Indorsement of mode of execu- 
tion.)—1t is not necessary that thero 
should be an indorsement on the writ 
of execution of the mode in which it is 
(0 be executed.—SuTHERLAND- v. 
WHIDDEN (1858), 2 Thom. 410,— CAN. 


PART III, panet 1, SUB-SECT. 4.— 


q. Whether entry necessary.} — P. 
brought ejectment for land in B.’s 
nossession. B. thereupon attorned to 
», & continued jn possession, The 
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Sect. 1.—Writ of fieri facias: Sub-sect. 4, EF. (b) 
& (c) i.| 
v. Davies (1698), 1 Ld. Raym. 724; 91 E. R. 


1383. 
Annotations :-~Consd. Gladstone v. Padwick (1871), L. BR. 
Exch. 203. Mentd. Brassey v. Dawson (1734), 2 Stra. 

978; Ryall v. Rolle (1749), 1 Atk. 165; Cooper v. Chitty 

(1756), 1 Burr. 20; Balme v. Hutton (1833), 9 Bing. 

471; Garland v. Carlisle (1837), 11 Bi. 421; Isitt v. 

Beeston (1869), 34 L. J. Ex. 89. 

563. Actual seizure not necessary— Person in 
charge informed of execution.|—A writ of fi. fa. 
having been sued out against the goods of A., the 
sheriff assigned them to B., the execution creditor, 
by a bill of sale, which included a specific chattel 
in the possession of C., who had a lien upon it. A 
demand was made, with a tender, on behalf of 
the execution creditor, which was refused. On 
Apr. 6, after the date of the bill of sale, the sherift’s 
olficer went upon the premises of C., & told him 
that: he must consider the chattel in the possession 
of the sherilt, & that, if he removed it, it would be 
at his peril; the sheriff's officer showed his 
warrant, & then went away. On Apr. 16, he went 
again with the assignee under the bill of sale, for 
the purpose of delivering the chattel, which 
remained upon the premises of C., in the same 
position as on the 6th, & he said to the assignee, 
“ I give the carriage to you under the bill of sale ”’ : 
—-Held: (1) the Act done by the sherilt’s officer 
on the 6th would have been sufficient to constitute 
a seizure, if the chattel had been on the premises 
of the execution debtor; (2) there was neither a 
sufficient seizure as against the party having a 
lien, nor a sufficient resumption of possession, & 
the bill of sale, did not pass any interest to the 
execution creditor. 

(3) The sheriff must continue cither absolutely 
or constructively in possession even if the goods 
seized are in the possession of a third party whose 
right to hold them is questionable.—BAIIS v. 
Pink (1845), 4 L. T. O. 8S. 356 5 sub nom. BALLS v. 
Tiuack, 9 Jur. 804, 

564, ——— -}--An execution debtor was 
possessed of a mansion house & grounds, & also 
of a farm, which, with the exception of two out- 





sheriff afterwards, on an execution 
trainst 1’s lands, reeeived by him, 
the sheriff, before the uttornment, 
sold & conveyed the land to L., who 
then brought ejectment against B. +— 
feld: the levy was sufficient, though 


debtor that ho 


—-Where o fi. fa. was delivered to the 
sheriff for the purpose of binding the 
debtor’s lands, & not for the purpose 
of a sale, & tho sheriff informed the 
had the’ exceution 
& indorsed upon it that he had levied 


EXECUTION. 


lying fields, adjoined the grounds & formed part 

of one block withthem. The farm was in debtor’s 

occupation, although the accounts were kept 
distinct. ‘The farmhouse was a mile distant from 

the mansion house in a direct line. On May 19, 

a writ of fi. fa. was executed at the mansion house, 

by the under-sheriff, who informed persons in 

charge there, including the steward of the estate, 

that all the goods on the estate were seized; & a 

man was left in possession. No act of seizure was 

done at the farmhouse or upon the farm on that 
day, the under-sheriff intending what he had done 
to be a seizure of the whole ; but on the following 
day a man was put in possession at the farmhouse. 

The goods on the farm were claimed by assignees 

under a bill of sale, made for an antecedent debt, 

& for the purpose of giving it a preference over the 

execution, & which was executed on the evening 

of May 19 after the seizure at the mansion house- 
was completed. At the time of the execution of 
the bill of sale, it was known to the solr. of the 
assignees that the judgment creditor had 
threatened to seize, & that a writ of fi. fa. on the 
same judgment had been executed in another 
county ; & it was expected by him, but not known, 
that a writ had been delivered to the sheriff of the 
county in which the goods lay :—Held: (1) what 
was done on May 19 amounted to an ‘ actual 
seizure’? of the goods on the farm & at the farm- 
house, within the meaning of Mercantile ‘Law 

Amendment Act, 1856 (c. 97), s. 13 (2) (BRAM- 

WELL, B.) there was no notice to the assignees of 

the bill of sale that the writ in question had been 

delivered to the sheriff to be executed within the 
proviso in the same sect. 

Qu. : whether notice of the writ issued in another 
county was notice within the meaning of the pro- 
viso. GLADSTONE v. Papbwick (1871), L. R. 6 
Exch. 208; 40 L. J. Ix. 154; 25 L. T. 963 19 
W. WR. 1064. 

Annotations :— As tv (1) Refd. Johnson ». Pickering, [1907] 
2K. B. 437. Generally, Mentd. Webster v. Ashton-under- 
Lyne Overscers, Hadfield's Case (1873), L. BR. 8 GC. P. 306. 
565. Constructive seizure—-Money con- 

cealed from sheriff —While in possession.]--—After 

the death of a judgment debtor against whose 





Held: this, in” effect, was actual 
seizure.—-MULTAN CHANTD KANYALAL 
» BANK OF MapRras (1904), DE. Le. lm. 
27 Mad. 346.—IND., 

~~ Giving list ef pronerly as 
seized. }—A deft. against whose goods 


the sheriY had not made un entry on 
the laud.-—DoevaLass ov. BRADFORD 
(1854), 3 C, P. 459.-—- CAN, 

re -——.J-- A seizure of goods 
under an execution & u notice that 
woods 20 milck away in the saine 
bailiwick belonging to the same 
execution debtor are under seizure do 
not opcrate as wu seizure of the latter 
goods. 

Semble ; goods cannot be seized by 
telephonce.—JNCKINSON v. ROBERTSON 
(1905), 11 B.C. RR. 155.~-CAN. 

s. -—-—.]— Deft. in an execution 
being the registered proprictor of 
Shares in a ship a writ of ji. fa. was 
delivered to the sheril? & the solr. for 
the creditor by the direction of the 
sheriff procured a certificate of registry 
from the ship & delivered it to the 
sherli? who retained it. The sherilf 
was registered at the custom house 
under Merchant Shipping Act as the 
owner of the shares which were after- 
wards sold by him & transferred to the 
purchaser by a bill of sale which was 
also registered :—Held: the seizure 
was offectual although the sheriff did 
not go on board the ship.— ITARLEY 
o Hisules (1860), 11 1. Ch. Fh. 451. 


t. Whether actual seizure necessary, } 


on the lands, but did no other act for 
more than five years, when he adver- 
tised the land for sale ; thect., doubting 
whether this amounted to a levy on 
the land, set it aside on the application 
of the debtor & a mtyce. of his land.— 
HAMILTON t. BRYSON (1869), 1 Han. 
618.— CAN, 

a. J—By delivering a certi- 
fied copy of the writ of fi. fa. to the 
registrar, the sherilf ‘‘ seizes ” all the 
Jands of the judgment debtor.— 
FREDERICKS v. NORTH-WEST THRESHER 





Co. (1910), 15 W. L. R. 663 3 Sask. 
L. R. 280,—CAN. 
-})—~In the case of the 





sale of lands under execution no 
corporal seizure is necessary, but in 
this cuse there was what was equivalent 
to a seizure, three months before the 
sule, When the advertisements were 
posted & published.—/J?e SHERK (1911), 
16 W. L. R. 277; 4 Sask. L. HR. 51.— 





CAN. 
Cc. -.}—A judgment ereditor 
obtained a warrant of attachment, 


which was executed by affixing it to 
the outer door of a warehouse, in 
which goods belonging to his judgment 
debtors were stored. ‘The door was 
not broken open nor was_ physical 
possession taken of the goods inside :— 


aw sheriff bad an execution, afterwards 
set aside for irregularity, drove to the 
sherill's office & gave his deputy a 
list of his property as seized, but with- 
out any actual seizure :— Meld: not 
sufficient to support trespass against 
the then pltf.— HERVEY v. ALEXANDER 
CAN (1823-1900) 3 Ont. Dig. 6905. 


e. Notice of seizure.) — The 
posting of one of the notices of 
seizurc on debtor’s premises is sufil- 
cient to constitute a seizure.—MANI- 
TOBA OIL Propucts, Lrp. v. VILLAGE 
OF LANGENBURG, [1923] 3 W. W. ot. 
308 P 4 D. L. ht, 260,.--CAN. 

f. Property left in debtor’s  cus- 
tody.j}—The fact of leaving the goods 
seized in the possession of the execution 
debtor for a reasonable tiine under un 
arrangement whereby they were to be 
hold for the sheriff does not in itself 
constitute an abandonment.— YOUNG 
v. DY¥NCHER, Bank OF TORONTO ¥, 
ADAMES, [1923] 1 W. W. R. 136; 
{1923] 1D. L. R. 432; 18 Alta. L. RR 
496.—CAN, 

g. Acknowledgment of levy — By 
debtor.}— Deft., a baillit of a division 
ct., baving an .execution against L., 
went to him & seized a yoke of oxen, 
which he allowed him to retain on 
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effects a writ of fi. fu. had been sued out, the 
sheriff has power under Judgments Act, 1838 
(c. 110), s. 12, to seize by virtue of the writ money 
which belonged to the judgment debtor in his 
lifetime. 

The goods of a judgment debtor at his house 
were seized under a fi. fa. While the sheriff was 
in possession at the house, the judgment debtor, 
without the knowledge of the sheriff, placed « 
sum of money which he had received in a drawer 
in his bedroom there. Some days afterwards he 
died, & his widow, having found the money, 
removed it & deposited it with her solrs., the 
sheriff remaining in ignorance of its existence. 
Subsequently an order was made under Bkpcy. 
Act, 1883 (c. 52), s. 125, for the administration of 
the judgment debtor’s estate in bkpcy. The 
sheriff, having learned of the existence of the 
above-mentioned sum of money, claimed it from 
the solrs., &, interpleader proceedings having been 
taken, an order was made for the trial of an issue 
whether the trustee under the administration 
order was entitled to the moncy as against the 
execution creditor :— Held: there was no seizure 
by the sheriff before the death of the judgment 
debtor; & after his death the sheriff could not 
scize the money; & consequently it belonged to 
the trustee as against the execution creditor. 

All previous enactments were swept away by 
Sale of Goods Act, 1893 (c. 71), s. 26, which pro- 
vides that the time of the delivery of the writ to 
the sheriff shall be the time from which the goods 
are bound (IfLETCHER MOULTON, L.J.).-—JOHNSON 
v. PICKERING, [1908] 1 K. BL 1; 771. J. WK. B13; 
98 lL... 68; 24 'T. L. R. 13 51 Sol. Jo. 810; 14 
Mans. 263, C. A. 

566. Where goods on premises of third part y— 
Having lien on the goods.|-—BALLS v. Pink, No. 
503, ante. 


(c) Where Made. 
i. Ln General. 

567. Premises of stranger—--Goods of testator or 
intestate.|—A sheriff may center the house of a 
stranger, if the doors are open, to execute a fi. Ju. 
de bona testatoris, if his goods are there. --BIsSCcoP 
v. Witte (1600), Cro. Mhz. 7593; 78 Kk. R. 99l. 
wlnnotation :—Refd. Cooke v. Birt (1814), 1 Marsh. 333. 

568. House of husband of adminis- 
tratrix.|—(1) Under a writ of fi. fa. against the 
goods of an intestate, in the hands of his adminis- 
tratrix, or of the husband of the administratrix & 
her, in her right, since her marriage, the sheriff 
may justify entering the house of the husband to 
search for goods of the intestate, though none be 
found therein, because that is the most natural 
custody for them. 

(2) After a demurrer seriously argued, the ct. 
would not permit pltf. in an action against the 
sheriff to amend. In trespass for entering pltf.’s 
house & continuing there a long time, deft., as to 








receiving an acknowledgment of the 


levy indorsed on the writ. L. ab- romise 
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part of the time, justified entering under a fi. fa.; 
& staying a reasonable time, to wit, two days, to 
search for goods. Pitf. replied, that two days was 
too great & unreasonable a time, & newly assigned 
that deft. stayed much longer than two days :— 
Held: the traverse of the reasonableness of two 
days was immaterial, & it ought to have been a 
traverse of the reasonableness of the time the 
sheriff stayed there.—CooKkEe v. Birt (1814), 5 
Taunt. 765; 1 Marsh. 333; 128 E. BR. 893. 

Annotations :-—.48 to (1) Refd. Johnson v. Leigh (1815), 6 


Taunt. 246. Generally, Mentd. R. v. Watts (1830), 8 

L. J. O. 8S. K. B. 381. 

569. Goods taken thither—-To escape 
process of law.|—(1) In all cases where the King 
is party, the sheriff may break the house, either 
to arrest or do other execution of the King’s 
process, if he cannot otherwise enter. But h» 
ought first to signify the cause of his coming, & 
make request to open the doors. - 

(2) Where the door is open the sheriff may 
enter, & do exccution at the suit of a subject, & 80 
also in such case may the lord, & distrain for his 
rent or service. - 

(3) It is not lawful for the sheriff, on request 
made & denial, at the suit of a common person, to 
break deft.’s house, scilicel, to exccute any process 
at the suit of a subject. 

(4) The house of any one is only a privilege for 
himself, & does not extend to protect any person 
who flies to his house, or the goods of any other 
which are brought there, to prevent a lawful 
execution & to escape the process of the law ; in 
such cases after request & denial, the sheriff may 
break the house. | 

(5) If the sheriff might break open the door to 
execute civil process, yet it must be after request 
made.—-SEMAYNE’sS CASE (1604), 5 Go. Rep. 91 a 3 
77s. R. 31943 sub nom. SEYMAN v. GIRESITAM, 
Cro. Eliz. 908; sub nom. SEMAYNE v. GRESHAM, 
Moore, K. B. 668; Yelv. 29. 
wlnnotations :——.4s to (1) Refd. Mackalley’s Case (1611), 9 

Co. Rep. 65 b; Oath before Justices Case (1612), 12 Co. 

Rep. 130; Cooke’s Case (1639), W. Jo. 429; Burdett v. 

Abbot (1812), 4 Taunt. 401;. Harvey wv. Harvey (1884), 

26 Ch. D. 644. As to (2) Refd. Aga Kurboolic Mahomed 

v. R. (1843), 4 Moo. P. C. C. 239. As to (3) Consd. Lee o. 

Gansel (1774), 1 Cowp. 1. Refd. Bowles’s Case (1615), 

11 Co. Rep. 77 b; Penton v. Brown (1664), 1 Keb. 698; 

Kast India Co. v. Kynaston (1821), 3 Bi. 153; Ryan v, 

Shileock (1851), 7 Exch. 72; Porcivual v. Stamp (1853), 9 

Kixch. 167; Hooper v. Laue (1857), 6 H. L. Cas. 443; 

Attack v. Bramwell (1863), 3 B. & S. 520; Hdmondson 

v. Nuttall (1864), 17 C. B. N.S. 280; American Concen- 

trated Must Corpn. v. Hendry (1893), 62 L. J. Q. B. 388; 

Long v. Clarke (1893), 63 L. J. Q. B. 108; odder wv. 

Williams, [1895] 2 Q. B. 663; Grunnell v. Welch (1905), 

74 1. J. K. B. 925. As to (4) Refd. Hollier v. Laurie 

(1816), 3 C. B. 334, As to (5) Refd. Ratcliffe v. Burton 

(1802), 3 Bos. & DP. 223. Generally, Mentd. Foster v. 

Hill (1611), 1 Bulst. 146; Kerbey v. Denby (1836), 1 

a W. 336; Bridges v.§ Wawkesworth (1851), 15 Jur. 

79. 

Right to break in.j|—Sce Sub-sect. 4, EI. (c) (ii.), 
post. ; 

Sce, also, DisTRESS, Vol. XVIIT., pp. 314, 315, 








levied upon the property, & B, then ; were required for sale under the 
that if the sheriff would 


execution. After the scizure & before 


sconded, leaving the oxen with pltf. 
Deft. tuok them away, whereupon she 
brought trespass, alleging thut she had 
received them from L. on the day of 
his departure in payment of a debt :— 
Held: by the acknowledgment given, 
debtor had put it out of his power to 
transfer the goods seized.—LOSSING v. 
NGS (1852), 9 U. CG. Re 406.— 

._—-J)J—P., sheriff of Queen's 
county, went to L.’s residence to 
execute a writ. BK. gave hima ta 
tion of the property on the place, & P. 
made a memorandum of it in B.’s 
presence & told B. that he, P., had 


eave the property in the place, it 
should be forthcoming when it was 
required to be sold :—Ueld: B. was 
estopped by his conduct from saying 
there was no levy, as the sheriff would 
certainly be estopped as against B. 
from saying there was no seizure.—- 
Brooks v. PALMER (1878), 17 N. B. R. 
(1 P. & B.) 615.—CAN, 

k. .}— Goods seized by the 
sheriff under an execution at the suit 
of B. v. k., were claimed by EK. W., the 
wife of R., as her property. After a 
formal levy it was arranged between 
the sheriff & E. ht. that she should 
hold the goods for the sheriff until they 





sale, a suit was commenced by KE. R, 
against the sheriff, & a acciuration 
was filed containing two counts, 
lst, for seizing, taking away, & con- 
verting the pltf.’s goods; 2nd for 
detention. Part of the goods seized 
were sold, & part released :—WHeld : 
as far os the sherlff was concerned, the 
levy was effectual & complete.— 
Ripgout v. TrBBITS (1903), 36 N. B. RB. 
281.—CAN. 

1. Intimation of intention to seize.) 
——Entry by proper officer upon pre- 
mises on which goods aro situated, 
together with an intimation of an 
intention to seize the goods, con- 
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Sect. 1.—Writ of fieri facius: Sub-sect. 4, Li. (ec) wu. 
(d).] 


ii. Forcible Eniry. 

570. In respect of what execution — Execution 
of the King’s process—Request to enter necessary. | 
—-SEMAYNE?S UASE, No. 569, ante. 

571. ——— Execution at suit of subject 
Request to enter necessary—Effect of refusal of 
request.|—SEMAYNE’S CASE, No. 569, ante. 

572. Right to break outer doors —- House of 
stranger-——Goods brought thither—To escape process 
of law.|—SEMAYNE’s CASE, No. 569, arte. 

573. Not private dwelling house.|]—If a 
fi. fa. be directed & delivered to the sheriff, he 
may not break the outer door of the house & enter, 
& do execution; but if the outer door be open, 
then he may enter by that, & then he may & ought 
to break the door of an entry or chamber which is 
locked, & break open any chest which is locked, 
& take the goods in that in execution (per CUR.) — 
ANON. (1602), 1 Brownl. 50; 123 E. Wt. 658. 

574. -|—PENTON v. Brown (1664), 
1 Keb. GOS; 1 Sid. 186; $3 E. R. 1198. 
Annotations :—Consd. Brown v. Glonn (1851), 16 Q. B. 254 5 

American Concentrated Must. Corpn. v. Hendry (1893), 62 

L. J. Q. B. 388. Apld. Hodder v. Williams, {1895} 2 Q. B. 

663. The law as laid down in that case has been cstahb- 

lished by so long a course of practice that it would be 

impossible now to overrule it (Kay, L.J.). Refd. Ryan 

v. Shileock & Purday (1851), 16 J. bY. 213. 

575. -}——In trespass for breaking & 
entering pltf.’s house, & seizing & taking away his 
yoods, the evidence was that deft. went to the 
house to take, under the process of a county ct., 
certain goods supposed to be there; that, being 
refused admittance, he broke open the outer door 
with an axe, after a warning not to do so, entered 
the house, & took away certain goods of pltf. :-- 
Held: this was a case in which the judge had 
power, under 3 & 4 Vict., c. 24, s. 2, to certify that 
the trespass was ‘' wilful & malicious,”’ so as to 
give pltf. his full costs, the damages found by the 
jury being under 40s.—SHERWIN v. SWINDALL 
(1844), 12 M. & W. 783; 1 Car. & Kir. 402; 1 
Dow. & L. 999; 13 L. J. Ex. 237; 3 L. T. O.S. 
1063; 8 Jur. 580; 152 KE. R. 1416. 
alnnotation :-—Mentd. Bowyer v. Cook (1847), 4 C. B. 236. 

576. -|—S., a county ct. bailiff, 
went to levy a judgment debt on W., & calling at 
W.’s door, upon W. opening it, B. put his foot 
inside & tricd to get in against the wish of W., who 
assaulted S.. W. being summoned for assaulting 
S.:—Held: as B. was not in the execution of his 
duty in forcing a debtor’s door, the justices had 
properly dismissed the summons.— BROUGHTON v. 
WILKERSON (1880), 44 J. P. 781. 
ae al :—Consd. Rossiter v. Conway (1893), 58 J. P. 


577. -|— The sheriff may, for the 
purpose of executing a writ of fi. fa., break open 
the outer door of a workshop or other building of 
the judgment debtor, not being his dwelling-house 
or connected therewith.—HODDER v. WILLIAMS, 
[1895] 2 Q. B. 663; 65 L. J. Q. B. 70; 73 L. I. 
3945 44 W. R. 98; 12 T. L. R. 243; 40 Sol. Jo. 
325 14 BR. 757; 59d. P. Jo. 724, C. A. 

578. Building not part of dwelling house — 
Barn.|——It is not material in case of a bar 
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particular place where the sheriff may make 

demand but contra if the barn was parcel of a 

mansion-house.—PENTON v. BROWN (1664), 1 Keb. 

698; 1 Sid. 186; 83 E. R. 1193. 

Annotations :—Consd. American Concentrated Must Corpn, 
vw. Hendry (1893), 62 L. J. Q. B. 388; Hodder v. Williams, 
{1895) 2 Q. B. 663. Refd. Brown v. Glenn (1851), 16 
Q. B. 254; Ryan v. Shileock & Purday (1851), 16 J. PB. 








579. .|] — AMERICAN CONCENTRATED 
Must Coren. v. HENDRY, No. 557, ante. 











580. Workshop.| — HoppDER__v. 
WILLIAMS, No. 577, ante. 
581. Lodger’s apartments —Not being 


outer door.|—A_ bailiff on execution of mesne 
process may break open the door of a lodger’s 
apartment, having first gained peaceable entrance 
at the outer door of the house.—LEE v. GANSEL 
(1774), 1 Cowp. 1; Lofft, 374; 98 EK. R. 935. 
Annotations :—Consd, Ratcliffe v. Burton (1802), 3 Bos. & I’. 
223. Apld. Lloyd v. Sandilands (1818), 2 Moore, C. 1’, 
207. Consd. Hodder vw. Williams, [1895] 2 Q. B. 663. 
Refd. Hodgson v. Towning (1837), Will. Woll. & Dav. 53: 
Brunswick v. Slowman (1849), 8 C. B. 317; American 
Concentrated Must Corpn. v. Hendry (1893), 62 L. J. Q. 1. 
388. Mentd. Wilson v. Roberts (1861), 11 C. B. N.S. 50; 
fe euson v. Ward, Ellis v. Burch (1871), L. R. 6 C. PP. 
327. 


Compare Disrress, Vol. XVIII., p. 334, Nos. 
682-688. 

582. Right to break inner doors.|—ANON. (1402), 
No. 578, ante. 

583. -|—If bailiffs who have entered a 
house, the doors being open, to execute a fi. fa., 
are disturbed & locked up in the rooms, it is 
justifiable to break open the doors in order to 
release them; & on trespass brought, if the fact 
be admitted, pltf. shall be bound to his good be- 
haviour.—WHITE v. WILTSHIRE (1619), Cro. Jac. 
555 3; Palm. 52; 2 Roll. Rep. 1873; 79 E.R. 476. 
Annotations :--Consd. Pugh v. Griffith (1838), 7 Ad. & Hl. 

827. Refd. Aga Kurboolie Mahomed v. R. (1843), 3 Moo, 

Ind, App. 164. Mentd. Carlton v. Mortagh (1704), 1 

Salk. 268. 

584. J—(1) Ona fi. fa. the sheriff may sell 
the goods, & if he pay the money to the party it 
is good, & the ct. will allow of such return, because 
pltf. is thereby satisfied, although the writ run, ila 
quod habeat coram nobis, etc., or else he may return 
that he has them in his hands for want of buycrs, 
& then a venditioni exponas goes, commanding 
him to sell them at the best rate lic can; & he 
must not appraise them too high, for if he value 
them so high that none will take them at that rate, 
he must hinself; yet if before sale deft., or any 
other person for him, do tender him the money, 
etc., he cannot sell them (per Cur.). 

(2) On a fi. fu. when the officers are once in the 
house, they may break open any chamber doors, 
or trunks, for doing their execution (per Cun.).— 
it. v. BIRD (1679), 2 Show. 87; 89 KE. R. 811. 

a :—As to (1) Refd. Giles v. Grover (1832), 9 Bing. 








585. ———.]-—LEE v. GANSEL, No. 581, ante. 

586. Necessity for previous demand for 
admittance.]—Semble: a sherifi’s officer acting 
under civil process may justify breaking the inner 
doors of deft.’s house, though he be not therein 
at the time, but, in such case, the officer must 
first demand admittance.—RarcLIFFE v. BURTON 
(1802), 3 Bos. & P. 223; 127 BE. R. 123. 
Annotations :—Expld. Hutchison v, Bireh (1812), 4 Taunt. 











whether the doors be open or shut, there being no 619. Refd. Johnson v. Leigh (1815), 1 Marsh. 565 
stitutes «a valid scizure.— LITTLE v. | Judicial authority necessary.J—lUf the n. Of dwelling house.]—A 


Mauhe (1914), 29 W. I. RR. 596: 7 


W.W. RR. 224..—CAN 
PART Ill. SECT. 1, SUB-SECT. 4.— 
E. (c) ii. 


m. itight to break open doors — 


debtor be absent, or if there be no one 
to open the doors of the house, the 
seizing officer must obtain fudicial 
authority to use all necessary force, 
but only in the presence of two 
witnesses. -— KAURM 


AN 
(1901), Q. Lt. 19 8. C. 479,—CAN., 





nazir or sheriff cannot, under w writ 
of attachment, break open a deft.’s 
dwelling-house to execute civil process 
‘against his person or goods if the 
outer door is closed & locked, even 
when ho finds that the doft. has 
abscouded to evade such execution,— 


v. CAMPEAU 
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587. -]—(1) A sheriff having entered 
at the open doors of an house need not demand to 
have the inner doors opened to him before he 
breaks them in order to take, under a writ of fi. fa., 
goods which are within them. 

(2) A sheriff may enter a house to search for the 
body of a debtor, under a writ of ca. sa. 

After the sheriff has entered the house in which 
the person or the goods of deft. are contained, 
omitting the question of breaking down for the 
purpose of search, I take it to be clear that he 
inay break open any door within the house 
without any further demand (Gusss, J.).— 
Hurtcuison v. Birce (1812), 4 Taunt. 610; 128 
EK. R. 473. 

Annotation :—As to (2) Refd. Johnson v. Leigh (1815), 1 

Marsh, 565. 

~—— Lodger’s apartment.]|—Sce No. 581, ante. 

Compare Disrress, Vol. XVILI., p. 334, Nos. 
689-693. 

588. Right to break open trunks.] — ANON. 
(1602), No. 578, anete. 

589. |—R. v. Binp, No. 584, ante. 

590. Right to break out-——On being locked in.|— 
Where a sheriff was lawfully in a room, occupied 
by an under-tenant of pltf., in his dwelling-house, 
& had entered the residue of the dwelling through 
an open door communicating between the two 
tenements, in order to seize pltf.’s goods under a 
fi. fa.; & having scized the goods was unable to 
carry them away without himself opening the 
outer door, which was locked, neither pltf. nor 
any one on his behalf being present whom the 
sheriff could request to open the door :—Held : he 
was justified in breaking the outer door & the 
lock thereof, in order to carry away all the goods. -— 
Puau v. Grirvir (1838), 7 Ad. & El. 827; 3 
Nev. & P. K. B. 187; 71. J. Q. B. 169; 2 Jur. 
G14; 112 FR. 681. 

«Annotation :- -Refid. Aga Kurboolic Mahomed v. Rh. (1843), 

4 Moo, P.O. C. 239. 

591. Persons breaking in trespassers ab initio.] 

Trespass for breaking & entering pltf.’s dwelling- 
house, & assaulting & imprisoning him, ctc. 
Pleas, first, not guilty ; secondly, as to all the 
trespasses alleged, except the breaking of the 
house, a justification under a writ of ca. sa. & 
warrant thereon, by virtue of which defts. entered 
the house, the outer door being open, & arrested 
pltf. Replication, admitting the writ & warrant, 
de injuria absque residue causd. 1t was proved 
that defts., who were bailiffs, in execution of the 
warrant broke open the outer door of pltf.’s house, 
& so gained an entrance, & arrested him :—Held; 
(1) the averment in the plea, that the outer door 
was open, was a material averment, for the door’s 
being open was a condition precedent to deft.’s 
right to enter & arrest pltf. in his house, &, there- 
fore, the plea was sufficiently traversed by the 
general replication, & it was not necessary to reply 
the breaking of the outer door; (2) defts. having 
become trespassers ab initio by the breaking of 
the door, the jury were rightly directed that they 
might, even on the plea of not guilty, give damages 
in respect of all the injuries complained of in the 
declaration.-—-KERBEY v. DENBY (1836), 1 M. & 
W. 336; Tyr. & Gr. 688; 2 Cale, 31; 150 E.R. 
463 3; sub nom. Kirnpy v. Denny, 5 L. J. Ex. 162. 
alnnolations :-—.18 lo (1) Refd. Ryan ». Shilcock (18 

L. J. Wx. 55; Percival v. Stamp (1853), 22 L. T. 


3 Bom. 89.—IND. 





BAr Ktvar v. VENDIDAS GANUARAM 
(1871), 8 Bom. A. C. 127.—IND. 

Qo. Of shops.|---A _ bailiff or 
nazir has authority to break open the 
door of a shop in order to execute a 
writ of attachment.—DAMODAR Par- 
SOTAM v, Isuvak JETHA (1878), I. L. BR. 





directin a 
moveable 
access to a 


391), 21 
O. Ss. 


p. Right to remove locks of inner 
doors.|}—A person executing a process 
gencral attachment of 
property, 
house, has a right to 
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90; Hooper v. Lane (1857), 6 H. L. Cas. 443; American 
Concentrated Must Corpn. v. Hendry (1893), 62 L. J. Q. B. 
388. 4s to (2) Refd. Brunswick v. Slowman (1849), 18 
L. J. C. P. 299. 

592. Whether seizure invalidated—-When entry 
unjustified.|—A declaration stated, that deft., on 
Sunday, Mar. 6, broke & entered pltf.’s dwelling- 
house, & continucd therein for a long time, to wit, 
eight days; &. also unlawfully seized divers 
goods & chattels of pltf., to wit, etc.; & also for 
that deft. converted to his own use similar goods 
of pltf. Deft. pleaded (inter alia), as to seizing & 
converting the goods, a justification as_ bailiff 
under a warrant & writ of fi. fa.; & as to con- 
tinuing on the premises aftcr the evening of the 
Tuesday following the Sunday in the declaration 
mentioned, not guilty: upon which pleas issues 
were joined. At the trial it appeared, that a 
warrant having been directed to deft. on a writ 
of fi. fa. against pltf.’s goods, on Sunday, Mar. 6, 
some assistants, employed by deft., broke into 
pltf.’s house, & seized his goods. They continued 
in possession until the following Tuesday night, 
when they withdrew. They returned on the 
folowing Thursday, & proceeded to lot the goods 
for sale, & remained in possession until the follow- 
ing Saturday, when deft., for the first time, came 
on the premises & sold the goods under the writ 
& warrant :--/{eld : (1) the sale was not vitiated 
by the previous illegal seizure of the goods, since 
the principle which governed an arrest of the person 
did not apply to an execution against goods. 
Semble : even where a shcriff broke into a house 
the execution against the goods would be valid, 
though the sheriff would be liable to an action 
for the breaking ; (2) the declaration in substance 
laid a trespass with a continwando, &, therefore, 
pltf. was entitled to give evidence of the trespasses 
comniitted on the premises by deft. after he had 
left on the Tuesday.—-PERCIVAL v. STAMP (1853), Y 
Exch. 167; 2 0. lL. R. 282; 23 1. J. Bx. 25; 22 
I. T. O. 8S. 90; 18 J.P. 105; 2 W. R. 145 156 
i. R. 71. 

SA :—Consd. Hooper v. Lane (1857), 6 I. la. Cas. 


Compare DisTREss, Vol. XVITI., pp. 333-335, 
Nos. 676-704. 


(dq) What Amount to be Seized. 


593. Reasonable amount.| — HARGRAVIE — v. 
Warp (1697), 2 Lut. 1452; 125 1. R. 801. 
Annotations :----Mentd. Courtney ». Satchwoll (1726), 2 Stra. 

694 Moir v. Munday (1755), Say. 131. 

594. Only sufficient to satisfy execution.|]——It 
is the duty of the sheriff, in executing a fi. fa., to 
possess himself of all the goods of the debtor 
within his bailiwick, or of sufficient to satisfy the 
execution ; &, therefore, where to an action on 
the case by the execution creditor against the 
sheriff for a false return that the goods remained 
in his hands for want of buyers the sheriff pleaded 
that he seized certain goods, specifying them, & 
other goods of the debtor in his bailiwick, & that, 
while he was in possession of the goods, he was 
directed by the execution creditor to withdraw 
from the possession of all the goods but those 
specificd, & that he was unable to find buyers of 
the specified goods, which consequently remained 
in his hands for want of buyers :—/leld: ill.— 
PITCHER v. KING (1844), 5 Q. B. 758; Dav. & Mer. 


remove the lock from the door of a 
roon. in which he has reasonable 
ecu for believing moveable property 
o be lodged.—KONDASAWMY PILLAY 
v. KRISTNASAWMY PILLAY (1870), 5 


having gained Mad. 189.—IND. 
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Sect. 1.—-Writ of fieri facias: Sub-sect. 4, E. (da) 


685; 13 L. J. Q. B. 162; 2 L. T. O. 8S. 419; 8 
Jur. 401; 114 BE. R. 1436. 
595. ——-.] GAWLER  v. No. 966, 
post. 
Effect of excessive seizure——Liability of sheriff.]|— 
See Sub-sect. 12, A. (c), post. 


CHAPLIN, 


(c) What Property may be Seized. 
i. Rule at Common Law. 


See, now, Judgments Act, 1838 (c. 110), s. 12. 

596. Only what can be sold—Not bank notes.]|-— 
Nothing that cannot be sold can be taken in 
execution ; as deeds, writings, etc. Bank notes 
cannot be taken in execution.—FRANCIS v. NASH 
(1734), Lee temp. Tard. 53; Cunn. 51; 95 FE. R. 32. 

597, ]—Anon. (1784), No. 621, post. 

598. --—- Not property held on lien.j|—(1) Pro- 
perty held by a party in right of a lien cannot be 
taken in execution. 

(2) The general rule of Jaw is, that the sheriff 
can seize only such things as he can sell (PARKE, 
.).-— LEGG v. Evans (1840), 6 M. & W. 363; 8 
Dowl. 177; 9L. J. Ex. 1025 45. P. 123; 4 Jur. 
107. 

“Annotations :-—4As to (1) Apld. Rogers ». Kennay_ (1846), 
9 Q. J. 592. Refd. Lancashire Waggon (Co. v. Fitzhugh 
(1861), 6 H. & N. 502. 4% to (2) Refd. Belcher v. Patten 
(1848), 18 L. J. C. DP. 69. Generally, Mentd. Bank of 
Bengal v. Fugan (1849), 5 Moo. Ind. App. 27; Donald v. 
Suckling (1866), lL. R. 1 Q. B. 585. 

599. Not money.|—-Where the sheriff has 
seized goods under a fi. fa., & holds a balance of 
money, the proceeds of the sale, such money is 
not lable to seizure under a fi. fa. against the 
execution creditor, under Judgments Act, 1838 
(c. 110), s. 12, as money belonging to such creditor, 
unless the sheriff has appropriated & set apart 
specilic money for the balance to be paid under the 
lirst fi. fa. —Woop v. Woon (1848), 4 Q. B. 397; 
3 Gal. & Dav. 582; 12 L. J. Q. B. 141; 7 Jur. 
32535 114 MW. RR. O48. 

a --Refd. Watts v. Jefferyos (1851), 3 Mac. & C. 











, also, Distress, Vol. AVILL, pp. 288-308, 
Nos. 247-439. 
ii. Animals. 

600. Cattle—-Of stranger—-Cannot be taken.]— 
The sheriff may not take beasts of a stranger in 
the land of him that hath lost issues to the Queen 
yeaa Way Oe IN IN Tu LW, Ue LAL NUL UV. DATEMAN 
(1601), Gouldsb. 140; Cro. Eliz. 481; 2 Roll. 
Abr. 159; 75 KEK. R. 1050. 

«lnnotation -—Refd, Britton rv. Cole (1697), 1 Com. 51. 

601. ——— Levant & couchant.|— (1) <A 








EXECUTION, 


levari fucias issues only where the party's land is 

debtor. Any cattle levant & couchant thereon 

are issues of such land, & may be scized & sold 
under such writ. 

(2) Upon a levari facias against the issues of 
an outlaw’s lands, the sheriff, his officers, or any 
one acting in his or their aid, may justify under the 
writ alone. No other person can. 

(3) In a justification under a writ & warrant, it 
is not necessary to show the delivery of the writ 
to the sheriff, or of the warrant to the bailiff. 

(4) Under a warrant to A. & B., B. & C. cannot 
act. 

(5) If a plea sets out a warrant to A. & B. & 
that by virtue thereof, through mistake, B. & C. 
did the act directed by the warrant, the ct. will 
not after a demurrer & argument permit an 
amendment. 

(6) If pltf. in the action persuades & encourages 
the sheriff, etc., to execute a judicial writ; if 
trespass be brought against him, if he does not 
plead the judgment, he shall be a _ trespasser 
(Hour, ©.J.).—-Brirron v. CoLe (1698), 1 Ld. 
Raym. 305; Comb. 469; 12 Mod. Rep. 175 ; 
1 Salk. 408; Carth. 441; Skin. 617; 1 Com. 51; 
91 K. ht. 1099; sub nom. BRETON v. COLE, Holt, 
K. B. 421. 

Annotations :—.18 tov (2) Refd. Watkins 1. West. (1727), 2 
Lid. Raym. 1530; Moravia v. Sloper (1737), Willer, 30 ; 
Morse v, James (1738), Willes, 122. 4s to (6) Refd. 
Parsons v. Lloyd (1772), 2 Win. Bl. 8453; Barker vv, 
Braham (1773), 3 Wils. 368; Generally, Mentd. Thornby 
v. Fleetwood (1780), 1 Stra. 318; KR. vw Cooke (1825), 
ee: & Yo. 196; Gosset v. Howard (1847), 10 Q. Bb. 
602. ——-- Liability of owner for keep-—-Prior 

to sale.|-—CLARKE v. Lockty (1696), 1 Lut. 1439 ; 

125 BE. R. 794. 

603. Deer.|—Qu.: whether deer & wild cattle 
are liable to be taken in execution under a writ of 
fi. fa., issued against a tenant for life.—DAvIs v. 
'TTANKERVILLE (LORD) (1848), 2 L. T. O. S. 125 3 
7 J. 2. 726. 

604. Wild cattle.|;— DAvis v. 
(LORD), No. 608, ante. 

Compare Distress, Vol. XVITT., pp. 298-300, 
442, 443, Nos. 348-378, 17938-1802. 


'TANKERVILLE 


iii. Chattels Real. 


605. Rentcharge—Annuity granted by Crown. |— 
The sheriff under a writ of fi. fu. may sell an 
annuity granted by the Crown, & payable by the 
receiver in the Ct. of Wards ; forit isin the nature 
of a rentcharge. -—— YORK v. TWINE (1605), Cro. Jac. 
78; 79K. R. 67. 

Annotation :--Mentd. Hornbee, Williamson, Smith & Stone's 

Petition (1691), Freem, K. B. 331. 
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was levied upon under an exccution 


pltf., & no property in their increase 


(e) ii. 

q. Tforse.}--- A horse — ordinarily 
used jn the debtor’s oceupation, not 
exceeding in value $60 is not Liable to 
seizure for debt.—-DAVIDSON v. Ruey- 
NOLDS (1865), 16 C. P,. 140.—CAN. 

r. -] — NELSON v. GURNEY 
(1877), Lemp. Wood, 173. —CAN, 

5. -|-~ A horse, the — only 
exigible personalty of deft., was taken 
in execution. lt was appraised at 
$1,000, Deft. claimed that he was 
entitled to select the horse to the 
extent of $500, & to be paid that 
amount by the sheriff out of the 
proceeds of its sale :—Jleld: debtor 
was 80 ¢ntitled.—VyE 1. 

(1893), 3 B.C. RR. 84.-—CAN. 

t.--- .J--Pitf. placed «a mare 
in the custody of Kk. for sale with 
permission to make use of her pending 
the finding of a purchaser. While the 
mare was in the possession of B. she 


issucd on a judgment recovered by 
deft. against B., & was delivered to 
deft. in settlement of the debt & 
costs :—Illeld: pltf. was entitled to 
recover against deft. the value of the 
mare & damages for her detention.— 
GARDEN v. NEILY (1898), 31 N.S. QR. 
8¥.—CAN. 


a. ——.J]— A stallion which is 
kept for breeding purposes & which 
is the chief source of revenue & means 
of livelihood of its owner is exempt 


from seizure under execution.—WIL- 


LIAMS vw. M. RUMELY Co., [1917] 3 
W. WwW. R, 301.—-CAN., 
b. —-— Progeny.)— The progeny 


of mares said to have been sold to 
deft. by the same execution debtor, 
long before the progeny were con- 
ceived, & upon the sale of the dams 
thero having been no bill of sale or 
change of possession, the sale of the 
duals was absolutely void as against 


ever became vested in deft. as against 
pltf., deft. never having had any 
possession of the mares or their foals 
as distinguished from the possession 
of his brothers. The brood of all 
tame & domestic animals belongs to 
the owner of the dam.-—-GRAF v, 
LINGERELL (1914), 27 W. L. R. 707; 
nae L. ht. 417; 7 Alta. L. R. 340.— 


PART III. SECT. 1, SUB-SECT, 4.— 
E. (e) iii. 


c. Itentcharge.)\—-A rentcharge issu- 
ing out of, & chargeable upon, a free- 
hold estate, & granted to a person 
for his life, cannot be seized under a 
fi. fa. goods.--SMITH v. TURNBULL 
(1849), 5 U. C. ht. 586.—CAN, 


d. Interest in mining claim.) — 
Under a writ of fi. fa. against the 
S* goods & chattels, lands & tenements ** 
of a judgment debtor, his undivided 


Parr IU1.—Parrcutar Forms or EXECUTION. 


606. Estate pur autre  vie.]—-JoHNsON v. 
STREETE (1694), Comb. 290; 90 E. R. 484. 


iv. Choses in Action. 


607. General rule—Choses in action cannot be 
taken.|—Choses in action, viz. stock, debts, etc., 
are not liable to creditors ; they cannot be taken 
on a levari facias, & cannot be touched in equity.— 
DuNDas v. DuTENs (1790), 1 Ves. 196; 2 Cox, 
iq. Cas. 235; 30 EF. R. 298. 

Annotations :-—Retd. British Mutoscope & Biograph Co. v. 
Homer, [1901] 1 Ch. 671. Mentd. Shaw v. Jakeman 
(1803), 4 Kast, 201; Randall v. Morgan (1805), 12 Ves. 
67; Rider v, Kidder (1805), 10 Ves. 360; Sims v. Thomas 
(1840), 12 Ad. & El. 536; Lassence v. Tierney (1849), 

Mac. & G. 551; Bligh wv. Tredgett (1851), 5 De 
G. & Sm. 74; Surcoine v. Pinniger (1853), 17 Jur. 
196; Norton v. Cooper, Re Manby & Huwksford, Mc 
p. Bittleston (1856), 3 Sm. & G. 375; Warden vt. 
Jones (1857), 6 W. R. 180; Goldicutt v. Townsend (1860), 
28 Beav. 445; Trowell v. Shenton (1878), 8 Ch. D. 358; 
Nurse v. Durnford (1879), 13 Ch. D. 764; Williams +. 
Preston (1882), 51 L. J. Gh. 927; Colonial Bank v. 


Whinney (1886), 11 App. Cas. 426; Je Holland, Cregg v. 
Holland, [1902] 2 Ch. 360. 


608. Debt due to judgment debtor.|}— DuNpDas 
v. DuTENS, No. 607, ante. 


609. -]|—HARRISON v. PAYNTER, No. 554, 
ante, 





Money in hands of sheriff.]—See Nos. 650- 
657, post. 

610. Copyright.,—B. was the sole registered 
proprietor of certain newspapers published by 
him on premises of which he was the rated occupier, 
& he was the owner of the type & plant used in 
the publication. He mortgaged the newspapers, 
type, & plant to F., who took no steps to alter 
the registration of proprietorship. The sheriff 
entered under an execution issued by a creditor 
of B., & though possession was demanded by F. 
remained in possession till B. had become bkpt., 
which took place after two days :—Held: (1) the 
right of publishing a newspaper was goods & 
chattels within Bkpcy. Law Consolidation Act, 
1849 (c. 106), as to reputed ownership; (2) the 
type & plant were not within the order & dis- 
position of bkpt., at the time of his bkpcy., with 
the consent of the true owner, but the right of 


interest in a mining claim is liable to 
seizure & sale.—-CLARKSON & FonGIE 


g. Dividends.) — Right to 
dividends in insolvent estate is an 


481 


publication of the newspapers was not capable of 
seizure by the sheriff, & as bkpt. continued the 
sole registered proprietor, & nothing had been 
done to make it apparent that he was not the sole 
owner, the doctrine of reputed ownership applied 
to the newspapers. 

With regard, however, to the property not 
tangible, that which has been called the copyright 
of the newspapers, & was a right to publish 
newspapers, bearing particular names .. . this 
property, this right, was not nor could have been 
seized by the sheriff (KNIGHT Brucs, L.J.).—Re 
BALDWIN, Ez p. Foss (1858), 2 De G. & J. 230 ; 
27 L. J. Bey. 17; 31 L. T. O. S. 30; 4 Jur. N.S. 
522; 6 W. R. 417; 44 BE. R. 977, L. JT. 
-Innotations :—.A8 to (2) Refd. Platt v. Walter (1867), 17 

L. T. 157; Kelly v. Hutton (1868), 3 Ch. App. 703. 

Generally, Mentd. Re Rouse, Hx p. The Assignees (1865), 

: et ra ; Re Cuthbertson, kx p. Edey (1875), L. R. 

Salaries, pensions, allowances, etc.]|—See BANK- 
RUPYcy, Vol. V., pp. 927-930, Nos. 7594-76165 ; 
CuOSES IN ACTION, Vol. VIIL, pp. 436-441, 484, 
Nos. 135-176, 524-527. 


v. Crops. 

Sce Sale of Farming Stock Act, 1816 (c. 50), 
ss. 1-11. 

611. General rule—Only fructus industriales 
seizable.|—-Corn & other articles, which are raised 
by the industry of man, are emblements which go 
to the exor., & may be taken in execution ; but 
things which give no annual profit, or which 
proceed without the labour of man, are not 
emblements—they go to the heir, & cannot be 
seized under a fi. fa. (HULLOCK, B.).—SCORELL v. 
Boxatu (1827), 1 Y. & J. 396; 148 E.R. 724. 

612. What crops may be taken—Growing crops 
—Corn in blade.]—Sheriff taking corn in the blade 
under a fi. fa. & sclling it before rent due is not 
liable to account to the landlord of deft., under 
8 Ann., c. 14, for rent accruing subsequently to 
the levy & sale, although he is given notice & 
though the corn be not removed from the premises 
until long afterwards, when a considerable propor- 
tion of rent has become due. The landlord’s 


receive intended to be reaped at maturity, 


beiug fructus industriales, are chattels 


vo. WisHarnr & Myers, [1913] A. C. 
828,—CAN, 

6. ——.] — CAMPION tv. TURTON 
(1884), 3 N. Z. L. Lt. 337.—N.Z, 


PART III. SECT. 1, SUB-SECT. 4.— 
E, (e) iv. 


608i. Debt due to judgment debtor. J— 
Book debta are not within the exemp- 
tion of Homestead Act, C. 8. B. C., 
1888, s. 10, as not boing within 
the description of personal property 
capable of seizure.—-HUDSON’S Bay 
Co. vw. Hagurrr (1896), 4 B. C. R. 
450.—CAN. 

608 ii. .J—Book debts are ex- 
cluded & not Hable to seizure under 
executions, — JOBIN-MARRIN CoO. v. 
LBerrs (1905), 1 W. L. R. 369.—CAN. 

ft. Copyright — Patent.]—- We are 
unable to draw any sound distinction 
between a copyright & a patent; both 
are personal, & both are privileges 
given to some person as compensation 
vr reward for advantages the public 
are supposed to derive from his work 
ort services; the statutes relating to 
copyrights & patents, permit an assign- 
nent subject to certain conditions, 
but without such an enabling clause it 
would not be assignable, nor could 
either be levied on in satisfaction of an 
execution (per CUR.).—BROWN  v. 


J.—VOL, XXI. 





‘“ equitable interest’? bound by writ 
of fi. fa. & not a mere chose in action, 
—IKIVANS v. STEPHEN (1882), 3 N.S. W. 
L. RR. 154.—AUS. 

h. Policy moneys.J)—Re New York 
Lirk INSURANCE CO. & FULLERTON 
(1919), 45 O. L. BR. 606.—CAN. 


j. Policy of insurance.|}—A _ policy 
of insurance was not such a ‘ security 
for money *’ as could be seized by the 
sberilY.—ALLEYNE v. Darcy (1855), 
51. Ch. hi. 56.—I1R. 


k. .J]—A policy of insurance, 
effected by debtor on his own life, & 
on which annual premiums are pay- 
able, is not a security for moncy 
which the sheriff is ompowered to 
seize & sell under a fl. fa.—-Re SAR- 
GENTS’ TRUSTS (1879), 7 L. lt. Ir. 66. 


l. Right to sue for mesne profita.) 
—The right to sue for mesne profits 
is a “right to sue for damages,” & 
therefore cannot be sold in execution 
of decree.—SHYAM CHAND Koonboo 
v. LAND MorTGgaGre Bank Or INDIA 
(1883), TI. Le. R. 9 Cale. 6953; 12 
C. L. Rk. 440.—IND. 





PART III. SECT. 1, SUB-SECT. 4,— 
E. (e) v. 

611i. General rule — Only fructus 

industriales scizable.}-—Growing crops 

sown by the person in possession & 


seizable under execution, & the owner- 
ship of them is not an interest in land 
within Stat. Frauda, s. 4. ‘They are 
bound by the delivery to the sheriff 
of an execution against the owner, & 
they must equally be bound by the 
act of the owner. — CAMERON »v, 
GIBSON (1889), 17 O. It. 233.—CAN, 


611 ii. ——.]—ELVES v. Prarr, 
{1917} 1 W. W. RR. 1384; 11 Alta. L. R. 
134.—CAN. 

m. What crops may be taken — 
Growing crops—Where debtor tenant 
by curtesy.J—When a husband & wife 
reside on land ot which the wife has 
the fee, the husband is tenant by th3 
courtesy, & the crops raised by his 
labour & the labour of his servants & 
children, are his & liable to seizure 
for his debts, & the sheriff may enter 
to make a levy.—POURRIER v. Ray- 
MOND (1869), 1 Han. 512.—CAN. 

n, ~—~—-.] — Growing crops 
are selzable under a division ct. 
execution.—McCDOUGALL v. WADDELL 
(1877), 28 C. P. 191.—CAN. 


oO. After harvest.j—The 
writs of fi. fa. bound all the goods 
& chattels of deft. from the day when 
they were placed in the _ sheriff's 
hands, & the crops grown on the land 
subsequent thereto, being the property 
of deft., were bound by the execution 
as they came into existence, although 
they could not be sold by the sheriff 


Il 
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Sect. 1.—Writ of fiert facias: Sub-sect. 4, E. (e) v. 
vi. & vit.) 
remedy in such case is by distress.—GWILLIAM v, 

BARKER (1815), 1 Price, 274; 145 E. R. 1401. 

Annotations :—Refd. Peacock v. Purvis (1820), 2 Brod. & 
Bing. 362; Wright v. Dewes (1834), 1 Ad. El. 641. 

613. .—The growing crops of a 
tenant having been seized under a fi. fa., a writ of 
hab. fac. poss. was subsequently delivered to the 
sheriff in an ejectment, at the suit of the landlord, 
founded on a demise made long before the issuin 
of the fi. fa. :-—Held: (1) the sheriff was not boun 
to sell the growing crops under the fi. fa., as they 
could not, in point of law, be considered as belong- 
ing to the tenant, the latter being a trespasser 
from the day of the demise laid in the declaration ; 
(2) the sheriff had no right to allow the landlord a 
year’s rent under 8 Ann., c. 14, that Act con- 
templating an existing tenancy, which, in this 
case, must be taken to have ceased on the day of 
the demise in the ejectment.—Hopason vv. 
GASCOIGNE (1821), 5 B. & Ald. 88; 106 E. R. 1126. 
Annotations :—<As to (1) Refd. Re Medley, Ex p. Barnes 

(1838), 3 Deac. 223; Kelly v. Webber (1860), 3 L. T. 124. 

As to (2) Refd. Cox v. Leigh (1874), 43 L. J. Q. B. 123. 

Cencrally, Mentd. Mills v. Oddy (1835), 5 Tyr. 571; New- 

port vw. Harley (1845), 14 L. J. Q. B. 243. 

614. chelate FE contract for the 
sale of a growing crop of potatoes, to be dug up by 
the seller, is not a contract for the sale of an 
interest in land, so as to require a note in writing 
to satisfy Stat. Frauds. 

It seems that such a growing crop might be 
taken in execution as goods & chattels, under a 
writ of fi. fa.—KEVANS v. ROBERTS (1826), 5 B. & C. 
829; 8 Dow. & Ry. K. B. 611; 4L.7.0.8. K. B. 
313; 108 EH. R. 309. 

Annotations :-—Consd. Svorell v. Boxall (1827), 1 Y. & J: 
396. Refd. Shelton v. Livius (1832), 2 Tyr. 420; Graves 
v. Weld (1833), 2 Nev. & M. K. B. 725; Hallen v. Kunder 
eras’ 1 Cr. M. & R. 266; Sainsbury v. Matthews (1838), 

M. & W. 343; Jones v. Flint (1839), 10 Ad. & KI, 753; 

1. R. Gomrs. v. Smyth, [1914] 3 K, B. 406; Stephenson v. 

Thompson, [1924] 2 K. B. 240. Mentd. Watts v. Friend 

(1830), 8 L. J. O. S. K. B. 1813; Washbourn v. Burrows 

(1847), 1 Exch. 107. 

615. Not frult.])—Growing fruit can- 
not be levied in execution under a writ of fi. fa. by 
the sheriff (LORD ABINGER, C.B.).—RODWELL v. 
PHILLIPS (1842), 9 M. & W. 501; 111. J. Ex. 217; 
152 E. R. 212. 

Annotation :—Mentd. Washbourn v. Burrows (1847), 1 

*Exch. 107. 


616. Crops not above the earth.]— A 
sheriff seized the crops of a tenant sown in the 
earth, but not sprung up, for an execution creditor ; 
the landlord gave notice of rack rent due, & also a 
further sum by way of a penal rent due under an 
agreement for breaking up & ploughing pasture 
ground ; the sheriff called upon the execution 
creditor & landlord to interplead, but the ct. re- 
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fused,to compel them to interplead :—Qu.: cana 
sheriff seize & sell crops of seed sown in the earth 
before they are sprung up.—BAGsHAW v. FARNS- 
WoRTH (1860), 2 L. T. 390. 

617. Sale—Subject to existing covenants or 
agreements—In debtor’s tenancy—Crown not 
bound.]—Sale of Farming Stock Act, 1816 (c. 50), 
although pores for the purpose of general good 
& public benefit in promoting good husbandry, 
does not extend to bind the Crown ; sales of goods 
seized under prerogative process are not within 
it, & the sheriff must sell unconditionally. Nor 
can he sell crops as subject to tithe ; he must sell 
without any qualification.—R. v. OSBOURNE 
(1818), 6 Price, 94; 146 BE. R. 752. 

618. Sale of Farming Stock Act, 
1816 (c. 50),s.11.J—Above sect. prohibited any 
purchaser of farming stock, such as hay, straw, 
etc., from purchasing & carrying it off the farm 
contrary to the restraining clauses of the tenant’s 
lease :—Held: that sect. was not confined to 
saleg of farming stock by the sheriff under an 
execution but it applied to all sales of farming 
stock, etc., on a farm, contrary to the restraining 
clauses of the tanant’s lease. 

Semble: by above sect. the purchaser from the 
tenant purchases subject to the restraining clauses 
of the tenant’s lease. ——-WILMoT v. RosE (1854), 3 
E. & B. 563; 20. L. R. 677; 23 L. T. O. 8. 76; 
18 J. P. 600; 18 Jur. 518; 2 W. R. 378; 118 
E. R. 1253; sub nom. Wittmotr v. Rose, 28 
L. J. Q. B. 281. 

Annotations :-—Consd. Hawkins v. Walrond (1876), 1C. P. D. 

280. Refd. Lybbe v. Hart (1885), 29 Ch. D. 8. 

619. Title of debtor defective.]—Iopason 
v. GASCOIGNE, No. 6138, ante. 
-.|—See, generally, Sub-sect. 4, IT., post. 

620. Expenses in removing crops——Cutting, 
carrying, thresning, etc.—Not costs of execution.|— 
Expenses incurred by a sheriff for the cost of 
cutting, carrying, threshing, & dressing corn which 
has been taken in execution, are not “ costs of 
the execution’? within Bkpcy. Act, 1883 (c. 52), 
s. 46 (1), & therefore if before sale notice of a 
receiving order against the execution debtor is 
served on the sheriff, & the goods are delivered to 
the official receiver or trustee, such expenses are 
not a charge on the goods, & must be disallowed 
on taxation of the sherilf’s costs.—Re WoopHAM, 
Kz p. CONDER (1887), 20 Q. B. D.40; 57L.J.Q.B. 
46; 58L.T. 116; 36 W. R. 526. 

Compare Distress, Vol. XVIII., pp. 300, 301, 
Nos. 379-392. 


vi. Deeds and Documents. 
621. Cannot be taken.]—(1) It had never been 
determined that bank notes could be taken in 


execution (per CUR.). 
(2) Deeds & writings could not be taken in 











until they were harvested.—Kipp & 
CLEMENTS v. DOCHERTY Padre 27 
1. 626; 7 


W. LL. R. 636; 16 D. L. 
Sask. L. R. 137.—OCAN. 

p. Severed crop—Where debtor 
agent for his wife.)—Land was con- 
veyed to a marricd woman, for 
life, for her separate use; it was 
managed under her directions, & the 
labour paid for by the produce of the 
land, the husband not interfering 
except as her agent:—Held: the 
crop, when severed, did not become 
the ee erty of the husband, & was 
not Hable to seizure under an execution 
against him.—Dow v. DIBBLEE (1867), 
1 Han. 55.—CAN. 


.—- Growing — grass.) — Grass 
still growing & not yet cut does not 
come under the description of goods 





& chattels & cannot be seized & sold 
under execution.—LaTE v. MCLEAN 
(1870), 8 N. Ss. R. 69.—CAN. 


Yr. Standing crons.)— A _ writ 
of execution binds standing crops of 
the execution debtor.—BELAIR v. 
BANQUE D’HOoHELAGA, [1923] 2 
W. W. R. 771.—CAN. 

Ss. -) — Standing erepe 
are immovable property & cannot be 
attached.—Cnrepa Lat »v. MULCHAND 
(1891), I. L. R. 14 All. 30.— IND. 

t. Duties of sheriff — Right 
to compensation.J—The law does not 
impose upon a sheriff the duty of 
aang or thres craps which 
he has seized &, if he doos so without 
the express or implied sanction of the 
execution creditor, he is not entitled 
to reimburse himself for the expense 














s0 incurred out of the moneys realised. 
—STURGEON v. HENDERSON, [1917] 
3 LW. W. R. 66; 37 D. L. R, 64.— 


PART II. SECT. 1, SUB-SECT. 4.— 
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a. Land warrant.}—A 8. A. land 
warrant or scrip issued under Volun- 
teer Bounty Act, 1908 (c. eee 
entitling the holder to select a certain 
amount of land, is in the nature of a 
document of title to land, &, like a 
deed, is not seizable under execution 
or attachment.—INTER-OCKAN REAL 
KstaTe Co. v. WHITE (1910), 15 
SAN R. 351; 20 Maa. L. Rt. 67.— 


b. Liquor licence.}—A licence under 
Liquor Licence Act cannot be seized 
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execution (per OuR.).—ANON. (1734), 2 Barn. 
K. B. 461; 04 BE. R. 619. 


622. ——-.]—FRANcIS v. Nasit, No. 596, ante. 


vii. Equitable Interests. 

623. Whether seizable.|—An equitable intcrest 
cannot be taken in execcution.— METCALF v. 
ScHoLEy (1807), 2 Bos. & P. N. R. 461; 127 
HK. R. 709. 

624. Term of years.|—A mere equitable 
interest in a term of years cannot be taken in 
execution by the sheriff under a writ of fi. fa. at 
the suit of a judgment creditor.—Scorr v. SCHOLEY 
(1807), 8 East, 467; 103 HB. R. 423. 

SN ag Pg Metcalf v. Scholey (1807), 2 Bos. & 





.N. R, ‘ std. Doe d. Phillips v. Evans (1833), 1 
Cr. & M. 450. Oonsd. & Expld. Gore v. Bowser (1853), 3 
Eq. Rep. 319. Refd. Spears v. Lord Advocate (1839), 
6 Cl. & . 180. 

625. .|—A creditor having sued out 








execution on a judgment at law, & finding the 
interest of his debtor in a term of years to be an 
equitable interest, has a lien upon it in equity, 
without the aid of Judgments Act, 1838 (c. 110) ; 
& where, after such execution, the leaschold 
estate of debtor had been sold :—Held: the 
execution creditor had a lien on the proceeds of 
the sale.—Gork v. BOWSER (1855), 3 Sm. & G. 13 
3 Kq. Rep. 319; 24 L. J. Ch. 316; 251. T. 0. 8S. 
243; 1 Jur. N.S. 392; 3 W. R. 157; 65 BE. Wt. 
537; affd., 3 Eq. Rep. 561; 24 L. J. Ch. 440; 
3 W. KR. 430, L. JJ. 

626. .|—A judgment creditor having 
taken out a writ of fi. fa. against his debtor, who 
had an equitable life interest in a leasehold house, 
the sheriff, took possession under the writ & sold 
a portion of the effects of debtor. The creditor 
now presented a petition under Judgments Act, 
1864 (c. 112), s. 4, for an order for the sale of the 
interest in the house :—Held: as the creditor had 
no charge on the house under Judgments Act, 
1838 (c. 110), s. 138, & as an equitable leasehold 
interest could not be ‘“ actually delivered in 
execution,’’? no order could be made on the 
petition.—te NEWCASTLE (DUKE) (1869), L. KR. 
8 Eq. 700; 34 J. P. 1643 sub nom. Re NEWCASTLE 
(DUKE), Ka p. Papwick, 39 L. J. Ch. 68; 21 
L. T. 343; 16 W. R. 8. 











627. ——.]—SCARLETT v. HANSON, No. 632, 
post. 
628. -]—Goods which had been taken in 


execution under a uaa! ct. judgment were 
claimed by a bill of sale holder. Notice of the 
claim was given by the bailiff to the execution 
creditor. The claim not having been admitted, 
claimant deposited with the bailiff under County 
Courts Act, 1888 (c. 43), s. 156, the amount of 
the judgment debt & costs as being the value of the 
goods. The money was paid into ct. by the bailiff 
who then withdrew from possession & applied for 
an interpleader summons. On the same day that 
the summons was issucd the execution creditor 
gave notice of his intention to apply for an order 
for the sale of the goods under ©. C. R., 1903, 


by a sheriff under a writ of fi. fa— 
WaALeH v., WALPER (1901), 3 O. L. HR. 
158 > 22 Cc. L. T. 49.—CAN. 


0. .J}—The licence did not | for tho saloc o 





—Of vendor.}—The equitable 
of a vendor for the purchase price 
remaining unpaid under anu 
land of which 
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Ord. 27, r. 13. On the hearing of the application 
the execution creditor, who had been given no 
opportunity of being heard as to the value of the 
goods before pltf. withdrew, admitted claimant’s 
title but alleged & was prepared with evidence to 
rove, that the value of the goods was sufficient 
o satisfy the amount due on the bill of sale & 
the judgment debt & costs. The county ct. 
judge without hearing the evidence held that, the 
bailiff having withdrawn from possession he had 
no power to order a sale :—Held: if the amount 
deposited with the bailiff was not the value of the 
goods his withdrawal from possession was wrong- 
ful & the county ct. judge had power in that case 
to order him to retake possession; & the case 
must go back to the county ct. Judge for him to 
determine after hearing the evidence whether the 
circumstances were such that an order for sale 
ought to be made. 

Notwithstanding that procedure it was held in 
Scarlett v. Hunson, No. 632, post, that no action 
will lie against the bailiff for withdrawing & return- 
ing nulla bona, one reason being that the bailiff 
is not entitled to seize equities (KENNEDY, J.).— 
MILLER & Co. v. SOLOMON, [1906] 2 K. B. 91; 75 
L. J. K. B. 671, D.C. 

Annotation :—Refd. Nowsum v. James, (1909) 2 K. B. 384. 

629. Whole beneficial Interest vested in 
debtor.|—Though as a general rule a judgment 
creditor may not be entitled under a writ of fi. fa. 
to seize goods which are only at the equitable 
disposition of the judgment debtor, yct where 
the whole of the beneficial interest in the chattels 
is vested in the judgment debtor, the trust is no 
defence to an execution at the instance of the 
judgment creditor.—STEVENS v. Hincr (19143, 
110 L. T. 935; 80 T. L. R. 419; 58 Sol. Jo. 434. 

630. Equity of redemption.] — A judgment 
creditor, before he is entitled to redeem a mtge. of 
a leasehold estate & bond creditor, must take out 
execution.—SHIRLEY v. WatTTs (17441), 3 Atk. 
200; 26 E. R. 917. 

Annotations :-—Reid. Leith v. Popo (1780), 2 Dick. 575; 

Scott v. Scholey (1807), 8 Mast, 467. 

631. -} —- Equity of redemption of a term 
cannot be taken in exccution.—Lysrer v. DoL- 
LAND (1702), 3 Bro. C. C. 478; 1 Ves. 431; 30 
E. R. 422, L. C. 

Annotation :—Reld. Scott v. Schuley (1807), 8 Kast, 467. 

632. Goods assigned under bill of sale.]}—Whcere 
a sheriff, having scized goods under a writ 
of fi. fa., withdrew without interpleading, & 
returned nulla bona on finding that they were 
assigned under a bill of sale to another person, & 
where in the event the goods proved to be worth 
more than the sum for which they were so assigned : 
—RHeld: the execution creditor could not maintain 
an action against the sheriff, for O. L. P. Act, 1860 
(c. 126), s. 13, does not give the sheriff power to 
seize such an equitable interest of the execution 
debtor as alone existed in this case.—ScarLErr v. 
Hanson (1883), 12 Q. B. D. 213; 53 L. J. Q. B. 
62; 50L. T. 75; 32 W. R. 810, C. A. 

Annotation :—Refd. Miller v. Solomon, [1906] 2 K. B. 91. 








lien | in.}—A right of dower in an equity of 
rece puen before assignment ae 
exigible under a writ of fi. fa. nor ig 


the share of one of several enants in 


reement 
10 is still 


ass under the sheriff’s assignment.— 
He GILMER (1885), 17 L. R. Ir. 1.— 


d. Account books.) — Books of 
account cannot be attached in execu- 
tlon.—Re PESTANJI CURSETJI SHROFF 
(1866), 3 Bom. O. C. 42.—IND. 
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e. Whether seizable—Equitable Wen 


the registered owner cannot be sold 
under an coxecution against him.— 
TRAUNWEISER v. JOHNSON (1918), 
11 Alta. L. R. 224,—CAN. 


f. Equity of ped geen an goods. } 
—Under 0. 40, r. 31, the sheriff is 
authorised to seize & sell the interest 
or equity of redemption of the mtgor. 
or porsonal chattels.—GatTes v. BENT 
(1899), 31. N.S. R. 544.—CAN. 

g. 


Unassigned right of dower 





common of an equity of redemption.— 
BANK OF COMMEROR v. ROLSTON (1902) 
40. L. R. 106; 22. L. T. 2329; 2 
O. W. R. 351.—CAN, : 
h. Share of one o 

tenants in common.|—~Bank ge de 
MEROE v. ROLSTON (1902), 4 O. L. R. 
106; 1 u W. R. 351; 226. L. T. 


k. Urban homestead. _— 
the owner of an urban’ hues 


Ir 2 
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Sect. 1.—Writ of ficri facius: Sub-sect. 4, E. (e) 
vir. 

633. Right to suit in equity.|—A. conveyed, or 
assigned his intcrest in, Jands to B. in consideration 
that B. should make or give a lease back again to 
A. of the half or portion of the lands, & in con- 
sideration also of a loan of £200 by B. to A. B. 
covenanted fo execute the lease accordingly, sub- 
ject to the repayment of the £200 for which B. 
had a judgment. No lease actually made, but 
A. remained in possession of his portion upon his 
equitable title. B. lent further sums of money 
to A. & obtained judgments for these sums, & 
then conveyed the lands, & assigned the judgments 
io GC. C. issued writs of fi. fa. on the judgments, 
& in 1781, procured a sale by the sheriff of A.’s 
equitable interest; & on ejectment brought on 
the demises of the purchaser, & of C., A. was 
turned out of possession. 

A. in 1782 filed his bill in chancery for relief, & 
cxecution of a lease to him according to the agree- 
ment, but from embarrassment in his circum- 
stances, did not further prosecute the suit till 
1801. No steps taken between 1782 & 1801 to 
dismiss the bill. In 1808 the bill dismissed below : 
—IHecld: the decree of dismissal should be reversed, 
for the right to a suit in equity was not a proper 
subject of sale by the sheriff under a fi. fa. & the 
sale was a nullity.—MooreE v. BLAKE (1816), 4 
Dow, 230; 3 E. R. 1147. 


vill. Fixtures. 

634. What may not be taken—Fixtures at- 
tached to freehold—Dyer’s vat.|— A.  dyer’s vat. 
fastened to the wall of a house is parcel of the 
freehold, & cannot be taken in exccution under a 
fi. fa —Day v. BissitcH (1595), Cro. Eliz. 374 ; 
78 Is. . G22. 

635. Freehold in possession of debtor.] 
—A sheriff has no right under a fi. fa. to seize 
fixtures where the house in which they are situated 
is the freehold of the person against whom the 
execution issues.—WINN v. INGILBY (1822), 5 
B. & Ald. 625; 106 E. R. 1319. 

Annotations :—Refd, Evans v. Roberts (1826), 5 B. & C. 829; 
Re Ogden & Walmsley, ka p. Loyd (1834), 3 Deac. & Ch. 
765,; Re Butterworth, Hz p. Wilson (1835), 2 Mont. & A. 
61; Re Gye & Hughes, Hz p. Reynal (1841), 2 Mont. D. & 
De G. 443; Mather v. Fraser (1856), 2 K. & J. 536; 
Walmsley v. Milne (1859), 7 C. B. N.S. 115. 








mtges. it, his interest in the pro- ex, -—TITeld : 
perty is confined to his equity of 


redemption ; it is that only which is 


ren. 


the first attempt 
at sale was clearly illegal as the goods 
were then fixed to the freehold, & 
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636. J—(1) Under a fi. fa. the 
sherift cannot take fixtures in a house, whereof the 
freehold is in the debtor. 

(2) Fixtures which the tenant has a right to 
remove may be treated as chattels in a proceeding 
against the tenant; but as against the owner of 
the estate they are part of the freehold (BAYLEY, 
J.).—PLAcE v. Faaa@ (1829), 4 Man. & Ry. K. B. 
277; 7L. 3.0.8. K. B. 195; subsequent proceed- 
ings, sub nom. PLACE v. ASHBY (1831), 9 L. J. O.S. 
K. B. 174. 

Annotations :-—<As to (1) Refd. Re Ogden & Walmsley, x & 

Loyd (1834), 3 Deac. & Ch. 765; Mather v. Fraser (1856), 

2 iE. & J. 536. As to (2) Refld. Re Maberly, Hz p. Belcher 

(1835), 4 Deac. & Ch. 703; Walmsley v. Milne (1859), 

70. B.N.8.115; Longbottom v. Berry (1869), 10 B. & 8. 

852. Generally, Mentd. Hare v. Horton (1833), 5 B. & Ad. 

715; Southport & West Lancashire B ng Co. 

Thompson (1887), 58 L. T. 143; Pole-Carew v. Western 
Counties & General Manure Co., [1920] 2 Ch. 97. 


637. Fixtures wrongfully removed by 
tenant.|—-Where certain mill-machinery, together 
with a mill, had been demised for a term to a 
tenant, & he, without permission of his landlord, 
severed the machinery from the mill, & it was 
afterwards seized under a fi. fa. by the sheriff, & 
sold by him :—Held: no property passed to the 
vendee, & the landlord was entitled to bring 
trover for the machinery, even during the con- 
tinuance of the term.—FARRANT v. THOMPSON 
(1822), 5 B. & Ald. 826; 2 Dow. & Ry. K. B. 1; 


106 BE. R. 1392. 

Annotations :—Consd. Bland v. Lynam (1827), 5 L. J. O. S. 
C. bP. 87. Refd. Garland v. Carlisle (1837), 11 Bli. N.S. 
421; Wiltshear v. Cottrell (1853), 1 KE. & B. 674. Mentd. 
Petre v. Ferrers (1891), 61 L. J. Ch. 426. 


638. ——_— -—— Fixtures to paper  mills.]— 
Fixtures demised with a paper mill, & used by the 
tenant in the manufacture of paper, are not 
liable to be seized under an extent for duties upon 
paper, owing by the tenant to the Crown, as 
utensils for the making of paper, in the custody of 
the tenant, under 34 Geo. 3, c. 20, s. 27.—A.-G. 
v. GIBBS (1829), 3 Y. & J. 333; 148 E. R. 1207. 

639. —— By agreement between landlord 
& tenant.|—By an agreement for a lease, it was 
provided that the tenant should at all times 
during the term keep sufficient & suitable fixtures 
& effects on the premises for the purposes desired, 
& that none of the movable furniture & cffects 
should be removed therefrom, except for the pur- 
poses of repair or of being replaced by others; &, 




















prior mtge. the execution creditor 
showed no right as against 
HARRIS ». MALLOCHU (1861), 21 U. C. lt. 


available to judgment creditors & 
the exemption rights of the owner are 
likowlse confined to that equity of 
redemption.— Re Bruit, [1922] 1 
. WwW. R. 1015; 2 C. B. R. 2713; 67 
D.L. RR. 66; 32 Man, L. R. 9.—CAN. 

l. —-- Subject to contract for sale.) 
--Semble: an equity of redemption 
subject to a valid contract for sale is 
not seizable.—-MCMANAWAY v. CLELAND 
(1870), 1 C. A. $43.--N.Z.°- 
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E. (e) viii. 
m. What may not be taken —- 
Fiatures attuched to freehold—Enygine 
boiler.) — Huaurs wv. TOWERS 


(1866), 16 C. P 287.—CAN, 

n. Machinery of mill.) 
—An cngine & boiler had been in ua 
saw-mill which was burnt down, & 
remained there, set in brick, & bolted 
to timbers let into the ground. The 
sheriff offered them for sale while in 
this state, but there were no buyers. 
On the return day of the writ the 
exccution debtor sold them to pltfs., 
whe detached them from the mill, & 
removed them to another place where 
the sheriff followed & sold under a 








could not be taken as chattels.— 
WALTON v. JARVIS (1856), 13 U. G. TR. 
616; (1857), 14 U. C. R. 640.—CAN. 


oO. : Disconnected 
for repairs.)}—The machinery of the 
mill had been disconnected, & 
taken down to be altered & repaired, 
with the intention of replacing it 
again :—Held: while thus lying in 
the mill, & on the premises, it could 
not be treated as chattels.— GRANT v. 
a (1859), 17 U. Cc. R. 144.— 

















p. ——.]—C. owning 
land on which the building for a steam 
saw-mill had been in part erected, 
mortgaged it to D., having previously 
mortgaged it to M. Afterwards the 
inachinery was put in, D. assigned his 
mtge. to H., & the mill having been 
destroyed by fire, the machinery, 
engine, bgiler, ctc., were removed by 
C., with the assent of H., to another 
a to place in a new mill, & while 
still detached they were seized there 
under an execution against the goods 
of C., mtgor. :—Held: thé machinery, 
etc., were fixtures before the fire, & 
after it continued to be the property 
of the mtgee. & though there was a 


82.—CAN. 
-J—I. being 


q. 
the tenant of premises under pltf. 
consisting of a mill, etc., upon the 
same being burned down, refitted tho 
machinery, putting ln some of the old 
& some new portions. The sheriff 
under an exccution against the tenant, 
seized some part of the gearing :— 
Held: primé facie the landlord was 
entitled to the goods seized..—DONKIN 
. CROMBIE (1862), 11 C. P. 601.— 




















r. -}—The oppo- 
sant was mtgee. of a property on 
which was a carding mill. Pitf., by 
virtue of a writ of execution de bonis, 
seized the machinery of the mill. 
The mtgee. opposed the seizure on the 
ground that his mtge. attached not 
only to the land, but to all the buildings 
& improvements thereon, & that the 
fixtures formed part of the mill & were 
immovable by destination, & there- 
fore could not be seized as goods & 
chattels under writ :—Held: on the 
seizure was an absolute nullity.— 


PHILION v. BISSON & GRAHAM oe 
21. N. 38; 23 L. C. J. 32.—OAN. 
6. —— -—-—.]— Held: a 
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also, that in case the term should be determined 

by effluxion ot time, but in no other case, it should 

be lawful for the tenant, within 21 days after the 
expiration of the term, but not during any other 
period, to remove such fixtures, if any, as he might 
have affixed to the premises, unless the landlord 
should elect to purchase the same, which it should 
be lawful for him to do at a price to be settled by 
arbn. It was further agreed, that in case the 
tenant became bkpt. or insolvent, “or if any 
distress or writ of extent or execution shall be 
lawfully levied or executed by seizure on the said 

remises,’’ etc., then in any of the said cases the 
andlord might re-enter & put out the tenant, “ & 
also seize & retain for her own use, & as her own, 
all fixtures whatsoever, whether tenant’s or trade 

{ixtures,’’ ete. After this agreement had been 

entered into, the tenant put up some fixtures on 

the premises, which were tenant’s fixtures. These 
fixtures & the tenant’s goods were seized by the 
sheriff, under a fi. fa. on a judgment against the 
tenant, at the suit of a creditor. The landlord, 
thereupon, put in a claim to the fixtures :—Held : 
by the agreement the tenant had renounced the 
ordinary tenant’s right of removing fixtures during 
the term, &, consequently, the sheriff had no 
right to take the tenant’s fixtures in execution.— 

DUMERGUE v. RUMSEY (1863), 2 H. & C. 7773; 33 

l.. J. Ex. 88; 9 L. T. 775; 10 Jur. N.8.155; 12 

W. R. 205; 159 BE. R. 322, Ex. Ch. 

Annotations :—Refd. Lambourn v. McLellan, (1903) 2 Ch. 
268; Leschallas v. Woolf, [1908] 1 Ch. 641; Re British 
Red Ash Collieries, [1920] 1 Ch. 326. 

649. |—On a demurrer, a landlord 
filed a bill alleging that, under an execution against 
his tenant, the sheriff was about to sell all the 
property on the demised premises, & that it 
appeared by the handbills that it was intended to 
sell the fixtures on the premises :—-Held: the 
demurrer would be overruled. 

I am of opinion that if the sheriff takes part of 
the fixtures belonging to the landlord this ct. will 
interfere to prevent him (LORD ROMILLY, M.R.).— 
RICHARDSON v. ARDLEY (1869), 38 L. J. Ch. 508. 

641. Engine & boiler.|—A portable 
engine & boiler was brought to colliery premises to 
be used in sinking a new shaft, & for the purpose 
of steadying the machinery was bolted to a wooden 
framework, which framework was embedded in a 
layer of wet mortar laid upon a brick foundation : 
fleld: it passed to the mtgees. of the realty as 
alfixed to the freehold, & could not be seized by 
the judgment creditors of the mtgor.—Cross v. 
BARNES (1877), 46 L. J. Q. B. 479; 36 L. T. 693. 

642. What may be taken—Fixtures the property 
of tenant.|—-PLACE v. Faac, No. 636, ante. 

643. .|—Fixtures can be taken in 
execution by the sheriff just as he may cut growing 
corn, though he may not, like a‘tenant for life 
without impeachment for waste, cut down trees 
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(PHiutMorer, J.).—CrossLEY Brorurrs, Lp. v. 
Lee, [1908] 1 K. B. 86; 77 L. J. K. B. 199; 97 
L. T. 850; 24 7. L. BR. 35; 52 Sol. Jo. 30. 
Annotations :—-Mentd. Provincial Bill Posting Co. v. Low 

Moor Iron Co., [1909] 2 K. B. 344; Horwich v. Symond 

(1914), 110 L. T. 1016. 

644. For purposes of trade.]—Things 
set up by lessee for years, for the convenience of 
trade are removable during the term, & seizable 
on a fi. fa.—POOLE’s CASE (1703), Holt, K. B. 65 ; 
1 Salk. 368 ; 90 IK. R. 934, N. P. 

Annotations :—Distd. Winn v. Ingilby (1822), 5 B. & Ald. 
625. Refd. Ryall v. Rolle (1749), 1 Atk. 165; Iclwes v. 
Maw (1802), 3 Kast, 38; Steward v. Lombe (1820), 1 
Brod. & Bing. 506; Evans v. Roberts (1826), 5B. & C. 

$29; A.-G. vw. Gibbs (1829), 3 Y. & J. 333; Hallen v. 

Runder (1834),.1 Cr. M. & R. 266; Crossley v. Lee, (1908) 

1K. B. 86. Mentd. Lydo v. Russell (1830), 1 B. & Ad. 

394; Birch v. Dawson (1834), 4 Nev. & M. K. B. 22; 

Re Ogden & Walmsley, Lx p. ee (1834), 3 Deac. & Ch. 

765; Minshall v. Lloyd (1837), 2M. & W. 450; Bishop 

v. Wiliott (1855), 11 Exch. 113; Pugh v. Arton (1869), 20 

L. T. 865; Meux v. Jacobs (1875), L. R. 7 H. L. 481; 

Saint v. Pilley (1875), L. R. 10 Wxch. 137; He Roberts, 

Iex p. Brook (1878), 10 Ch. D. 100; Cumberland Union 

Banking Co. v. Maryport Hematite Iron & Steel Co., Re 

Maryport Hematite Iron & Steel Co., [1892] 1 Ch. 415 ; 

Gough v. Wood (1894), 63 L. J. Q. B. 564; Leschallas v. 

Woolf, [1908] 1 Ch. 641. 

645. —~—-.]—In 1824, A. leased to B. 
for 21 years, a colliery, with the right of putting 
up steam-engines, etc., for working it, subject tuo 
a proviso tor re-entry on non-payment of rent or 
insolvency. B. erected on the colliery several 
steam-engines affixed in the ordinary way to the 
soil, & afterwards, in 1827, assigned the colliery, 
with the engines, implements, etc., in use upon it, 
to trustees, in trust to permit KB. to enjoy them 
until default in payment of an annuity granted 
by him; & on such default to take possession, & 
sell them & pay the arrears. In June, 1829, A. 
recovered possession of the premises in ejectment 
brought in pursuance of the proviso for re-entry. 
In Nov. 1829, the engines & other articles on the 
colliery were seized under a fi. fa. at the suit of 
an execution creditor of B.:—Held: the trustees 
could not recover the steam-engines in trover 
against the sheriff. 

The right of a tenant is only to remove during 
his term the fixtures he may have put up & so to 
make them cease to be any longer fixtures. That 
right of the tenant enables the sheriff to take 
them under a writ, for the benefit of the tenant’s 
creditor. . . . These engines, therefore, were never 
goods & chattels at all, so as to pass to pltfs. 
(PARKE, B.).—MINSHALL v. LiOYD (1837), 2 
M. & W. 450; Murp. & H. 125; 6 L. J. Ex. 115; 
1 Jur. 3386; 150 E. R. 834. 

Annotations :—Refd. Mackintosh v. Trotter (1838), 3M. & W. 
184; Wilde «. Waters (1855), 16 C. B. 637; Re Trevey 
(1866), 14 L. T. 193. Mentd, Weeton v, Woodcock (1840), 
7M. & W. 14; KHillott v. Bishop (1854), 10 Mxch. 496; 
Walmsiey v. Milne (1859), 7 C. B. N.S. 115; He Roberts, 
Kx p. Vyrook (1878), 10 Ch. D. 100; Gough v. Wood, 
[1894] 1 Q. B. 713; Re De Falbe, Ward v. Taylor, [1901] 














mill built on mud sills laid on piles & 
spiked to the piles & mill-machinery 
& plant therein were attached to the 
freehold & passed to pltf. by mtges. of 
the land & premises together with all 
buildings, fixtures & appurtenances, 

were not exigible under defts.’ 
execution aguinst the goods of the 
mtgor.-—KILPATRICK v. STONE (1910), 
BAN ou. R. 6343; 15 B.C. R. 158.— 


‘stones. )] — Two 
mill-stones were seized & sold for 
taxes. In replevin by the owner of 
the mill against the purchaser _— 
Held: the sale was clearly illegal, the 
stones being part of the mill.—Grim- 
SHAWE v. BURNHAM (1865), 25 U. C. R. 
147.—-CAN. 





—— Frame house.]-—- A 


frame house rested upon posts sunk 
in the ground, but not in any way 
attached thereon :—Held: a fixture, 
& not liable to sale under an execution 
against the goods of the vendor of the 
land, by whom it had been put up as 
a dwelling house.—-BALpD v. HAGAR 
(1860), 9 C. P. 382.—-CAN. 


b. What may be taken — Fixtures 
capable of removal without injury to 
freehold.)—A building was converted 
into a steam grist-mill. Afterwards 
the mill machinery was taken out, 
the boiler & engine being left to work 
various other machines, which were 
put in for the purpose of making 
sashes & blinds, such as planing 
machines, turning lathe, etc. These 
were fastened to the floors & timbers 
of the building to steady them while 


in motion, each machine being inde- 
pendent, capable of being moved 
without material injury to the building, 
or interfering with the engine, & of 
being worked by any other proper 
motive power :—Held: the machines 
were chattels, & seizable under a fi. fa. 
goods.—CARSCALLEN v. MOODIE (1858), 
15 U. C. R. 304.—CAN., 

G. -——.]}-—A plani machine 
standing by its own weight on the 
floor, without fastening, with belts & 
an engine to work it, is a chattel liable 
to seizure for taxes.—Horr v. Cum- 
MING (1860), 10 C. P. 118.—CAN. 


d. ——— : HAMILTON v, 
nom (1909), 11 W. L. R. 134,.— 


e, .]— Rails laid down 
by oa lessee of the mines under such 
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Sect. 1.——Writ of fiert facias: Sub-sect. 4, EF. (e) 
12, 
646. —~—- ——~-.]-—The assignee, for an 


unexpired term of sixteen years, under an inden- 
ture assigning to him absolutely the fixed & 
movable machinery, plant, fixtures, implements, 
utensils, & cflects, fixed to or placed upon or used 
in a foundry, demised, by tadcature of mtge., as 
security for payment of a debt, the premises for 
the residuc of his term, except the last two days, 
«& assigned to the mtgee. all the fixed & movable 
machinery, plant, fixtures, etc., then or thereafter 
to be fixed or placed on or used in or about the 
premises, all the articles assigned being trade 
articles. The mtge. deed was not registered 
under 17 & 18 Vict., c. 38. The trade fixtures 
having been seized by the sheriff under a writ of 
fi. fa. issued against the mtgor. :—Held: as to 
the fixtures, the mtge. deed was a bill of sale, & 
required registration as such, & not having been 
registered, the fixtures were liable to seizure under 
the writ of ji. fa.—HAwTry v. BuTUIN (1873), L. R. 
8 Q. B. 290; 42 L. J. Q. B. 163; 28 L. TI. 532; 
21 W. RR. 633. 
alnnotations :—Refd. Southport & West Lancashire Banking 
Co.v. Thompson (1887), 37 Ch. D. 64. Mentd. He Wilde, 
hie p. Daglish (1873), 8 Ch. App. 1072; Re Joyce, Hx 7. 
Barclay (1874), 9 Ch. App. 576; Moux x. Jucob (1874), 44 
L. J. Ch. 481; dte Trethowan, Hx 7p. ''weedy (1877), 5 
Ch. D. 559. 
See, also, Distress, Vol. XVIII., pp. 295-297, 
Nos. 808-321]. 


ix. Goods Subject to Building Contracts. 


See Burtpina Conrracts, Vol. VIT., pp. 413, 
414, 416, Nos, 323-325, 333. 


x. Money and Securities. 
See Judgments Act, 1838 (¢. 110), s. 12. 
647. Whether seizable—At common _law.|]—~ 
ANON, (1734), No. 621, ante. 
-]—FRANCIS v. Nasu, No. 596, 


ee 





ante. 


649. —-—- Under statute—Judgments Act, 1888 
(c. 110), s. 12.|—Tho effect, of above Act is, to 
place bank-notes & money seized under a fi. fa. 
upon the same footing as goods; &, therefore, 
bank-notes so seized are not to be treated as the 
property of the execution creditor, so as to be 
available in the sheriff's hands to satisfy a writ of 
fi. ja. lodged with him against such execution 
creditor at the suit of a third person.—COLLING- 
RIDGE v. PAXTON (1851), 11 C. B. 683; 2L.M. & P. 


reservation, not permanently attached 


EXECUTION. 


654; 21L. J. C. P. 39; 18 L. T. O. S. 140; 16 
Jur. 18; 138 E. R. 648. 

650. Money—Not in control of but only payable 
to debtor—Money held by sheriff—-Proceeds of 
execution levied by debtor.|—If a pltf. cannot find 
sufficient effects of deft. to satisfy his judgment, 
the ct. will order the sheriff to retain, for the use 
of pltf., money which he has levied in another 
action, at the suit of deft.—ARMISTEAD v. PHILPOT 
(1779), 1 Doug. K. B. 231; 99 EB. R. 151. 
Annotations :—N.F. Willows v, Ball (1806), 2 Bos. & P. N. R: 

376; Knight v. Criddie (1807), 9 East, 48; Padfleld v- 

Brine (1822), 7 Moore, C. P. 127. 

651. ——— ——— ——— ———.|—-Money, the surplus 
of a former execution against deft.’s goods, was 
refused to be stayed in the late sheriff’s hands for 
the purpose of satisfying another execution at 
the suit of the same pltf. against the same deft., 
who had no other effects on which the sheriff in 
office could levy.—FIELDHOUSE v. CROFT (1804), 
4 East, 510; 102 BE. R. 926. 

Annotation :-—Refd. Wood v. Wood (1843), 7 Jur. 325. 

652. ——.|— Deft. having re- 
covered a verdict against the sheriff for seizing his 
goods under a distringas in an action at the suit 
of J., & having given a cognovit to pltf., on which a 
fi. fa. issued, the ct. refused to order the sheriff to 
pay over the damages recovered by deft. against 
him to pltf. in satisfaction of the fi. fa.— WILLOWS 
v. BALL (1806), 2 Bos. & P. N. R. 376; 127 E. R. 
673. 
aCe :—Folld. Padfield v. Brine (1822), 7 Moore, C. P. 


653. —— —— —— ——.]—The ct. will not 
order the sheriff to retain, in satisfaction of a 
present writ of fi. fa. issued by pltf. against deft., 
money or bank-notes, which the sheriff had before 
received for the use of deft., in discharge of an 
execution levied by deft. against another, & which 
the sheriff had not paid over.-—K NIGHT v. CRIDDLE 
(1807), 9 East, 48; 103 KH. R. 401. 

Annotations :—Refd. Wood v. Wood (1843), 4 Q. B. 397; 

Colonial Bank v. Whinney (1885), 30 Ch. D. 261. 

654. ——- ——— ———.]—- Under an execution 
by A. against B., the ct. will not order the sheriff 
to pay over money in his hands, levied on an 
execution by B. against C.—PADFIELD v. BRINE 
(1822), 3 Brod. & Bing. 294; 7 Moore, C. P. 127; 
129 E. R. 1298. 

655. ———- ——- ———- ———.]—_A party privileged 
from arrest having been taken on a ca. sa., by the 
sheriff of G. paid the money to the sheriff, & 
obtained a judge’s order to have it refunded. 














to the lands, & capable of removal 
without substantial injury to the rails 
themselves or the soil, may bo taken 
in execution under a fi. fa. against the 
lessco.—-ANTRIM (IARL) v. DOBBS 
(1891), 30 L. R. Ir. 424,—IR, 


f. Trade fixtures.J—The 
rule respecting trade fixtures, as 
between landlord & tenant, is that all 
such as cun be removed without 
materially earings the building may 
be removed, & are liable to sale under 
un execution against the tenant.— 
HuGuEs v. TOWERS (1866), 16 C. P. 








£.——— ~-— __3__ pe, 
(1866), 1d L. T. 193 R. a 


PART III. SECT. 1, SUB-SECT. 4,.— 
E, (e) x, 


h. Money — Bank-notea on n 
counter——Seized by sheri before hase 
by payee.}—A bank tellor placed the 
money on the cdge of the teller’s 
wloket & before payee had touchod 
it, the money was seized by a sheriff's 

under an execution against 


ayee :—J/eld : property in the money 
1ad passed to the payee as soon as it 
had been: placed upon the ledgo, & 
execution creditor was entitled to it. 
—HAaLL v. Hatou (1901), 3 O. L. R 
147; 22 C. L. T. 58.—CAN, 

k. —— Daily proceeds of busi- 
ness.J}—A sheriff seized the daily 
proceeds of a business under an 
execution :—Held;: execution creditor 
had a lien on such moneys in priority 
to the claim of the administratrix of 
the execution debtor.—He HuNTER 
teen 23 O. W. R. 692; 40. WL N. 





9C.L.3.N.8.72; 8D.L. Rh. 
102.—-CAN. 

1. Deposit to the credit of 

unenfranchis Indian.}+—-Money de- 


posited in a town branch of a bank to 
the credit of an unenfranchised Indian, 
living wpon an Indian Reserve, is 
‘‘ personal property outside of the 
reserve,’’ within Indian Act, 1906, 
s. 99, & is Hable to attachment.— 
AVERY v. CAYUGA (1913), 28 O. L. R 
517; 40. W.N. 1164.—OAN. 





m. N 
payable to debtor-—Held by sheriff. 


ot in control of but only 


Surplus moneys in the sheriff’s hands 
after an exccution has been satisfied 
are not available for seizure under 
an execution.—PALMER v. RICHARDS 
(1921), 30 B. Cc. R. 3821; 70 DL. R. 
732,.—CAN. 





n. Gift of movable property 
—Not at debtor’s disposal.}—K. was 
recommended a bonus in consideration 
of long & good services. This recom- 
mendation was sanctioned, but before 
payment to K., the money was 
attached in execution :—Held; the 
bestewal of the money was a gift of 
movable property of date subsequent 
to July 1, 1882, & was not evi- 
denced by a registered instrument 
it could only be effected by actual 
delivery which did not take place; 
the money was not at K.’s disposal, 
& he could not have enforced pay- 
ment; the money was not liable to 
attachment in execution.—JANKI Das 
v. Kast INDIAN Ry. Co. (1884), 
I, L. R. 6 All 634,—IND. 


o. Securities— Bank shares — Bank 
established in another province.}—A 
sale in execution jn Montreal might ke 


Part LII.—ParRtTIcULAR Forms oF EXECUTION. / 


When the town agent was about to do so, the 
money was claimed by the sheriff of M. under a 
fi. fa. directed to him :—Held: the money could 
not be taken under the fi. fa.—MASsTERS v. STANLEY 
(1840), 8 Dowl. 169; 9L. J. Ex. 145; 4 Jur. 28. 

656, -—— ——_—- ——— ———.]—WoopD v. Woop, 
No. 599, ante. 

657. —— —— —— -——.]—-COLLINGRIDGE v. 
Paxton, No. 649, ante. 

658. —— Held by third party as trustee— 
Proceeds of sale of property.|—-Deft. having con- 
tracted for the sale of some property the purchase- 
money was deposited by the vendee in the hands 
of a third party for the use of defts. :—Held: this 
money could not be attached under Judgments 
Act, 1888 (c. 110), 5s. 14.—ROBINSON v. PEACE 


(1838), 7 Dowl. 93; 2 Jur. 896. 

Annotations :—Apld. France v. Campbell, Wintor v. Camp- 
bell (1841), 9 Dowl. 914. Consd. Brereton v. Edwards 
(1888), 21 Q. B. D. 488. Refd. Wood v. Wood (1843), 4 
Q. B. 397; Watts v. Jefferyes (1851), 3 Mac. & G. 422. 


659. ——- ——- ———- -——.—-Afiter verdict, & 
before judgment had been entered up, deft. sold 
his leaseholds by auction :-—Held: under Judg- 
ments Act, 1838 (c. 110), pltf. could not levy 
execution on the purchase-money.—BROWN v. 
PERROTT (1841), 4 Beav. 585; 49 HE. lt. 466. 

660. -|—Money deposited in ct. 
in one action pursuant to 43 Geo. 3, c. 46, 8. 2, & 
Imprisonment for Debt Act, 1827 (c. 71), s. 2, 
cannot be paid out to an execution creditor in 
another action, in satisfaction of his claim, not- 
withstanding the provisions of Judgments Act, 
1838 (c. 110), s. 12, as that sect. does not give 
power to seize moncy in execution, while in the 
hands of a third person as trustee for deft.— 




















FRANCE v. CAMPBELL, WINTER v. CAMPBELL 
(1841), 9 Dowl. 914; 6 Jur. 105. 
661. Money deposited in court— 


To account of debtor.|—FRANCE v. CAMPBELL, 
WINTER v. CAMPBELL, No. 660, ante. 

662. Held by debtor’s agent—For purpose 
of paying debt.|—A fi. fu. having been issued to 
the sheriff to levy £97 10s., deft., not knowing the 
exact amount, sent a person with a banker’s bill 
for £55 5s. and £40 in country notes to the officer 
to whom the warrant had been delivered. These 
two sums were tendered to the officer. Upon his 
stating the amount he was to nett the person 
went away, in order to obtain the difference, 
leaving the bill & country notes on the table. 
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The officer seized both the bill & the notes under 
the execution, while the person was so absent 
upon this errand, &, upon his return with the 
balance, demanded poundage. He subsequently 
seized some sheep for this, when it was paid under 
protest. <A rule nisi having been obtained, calling 
on the sheriff to refund :—Held: the money was 
not liable to seizure, & the ct. would interfere 
summarily to compel the sheriff to refund the sum 
extorted as poundage.—BELL v. HUTCHISON 
(1844), 8 Jur. 895. 

663, Effect of death of debtor.]—-JOHNSON 
v. PICKERING, No. 565, ante. 

——.J]— See, generally, Part II., Sect. 8, 

sub-sect. 1, C. (a), ante. 

664. Securities—Cheque payable to debtor—In 
hands of Accountant-General.]—A judgment credi- 
tor, on ascertaining that a sum of money was about 
to be paid in a cause to his debtor, applied by 
petition to the ct. that the sheriff might be at 
liberty to seize in the Accountant-General’s office, 
a cheque by means of which the sum of money 
was to be paid out to the debtor :—Held: under 
Judgments Act, 1838 (c. 110), s. 12, the cheque 
was liable to seizure, & inasmuch as the cheque 
was in the hands of the Accountant-General, the 
application to the ct. was proper.—WATTS v. 
JEFFERYES (1851), 3 Mac. & G. 422; 15 Jur. 435 ; 
42 K. R. 324; sub nom. Exp. REECE, 16 L. T. 0.8. 
501, l. C. 

Annotations :-—N.F. Courtoy v. Vincent (1852), 15 Beay. 
486. Refd. Harris v. Beauchamp, [1894] 1 Q. B. 801; 
Re Prior, Hz p. Prior, [1921] 3 K. B. 333. 

665. |—A cheque of the 
Accountant-General in favour of A., but not 
delivered out, is not A.’s property, so as to be 
liable to be seized by the sheriff under Judgmenta 
Act, 1838 (c. 110), s. 12:—Held: leave to seize 
such a cheque would be refused, but a stop order 
would be granted.—CouRToyY v. VINCENT (1852), 
15 Beav. 486; 21L. J. Ch. 291; 19 L. T. O.S. 83 ; 
51 E. R. 626. 

Annotation :—Refd. Widgery v. Tepper, Hall v. Tepper 
(1877), 6 Ch. D. 364. 

.|—See, also, Part V., Sect. 3, post. 




















666. Stocks.|—DuNnpas v. DvuTENS, No. 
607, ante. 
667. Government stocks.|—-CaILLAUD 








v. Kstwick, No. 725, post. 
668. Included in fraudulent settle- 
ment—In defeat of creditors.|——Since the passing 








made of shares of a bank, whose head 
office was in Toronto.—e BANK OF 
can (1879), 44 U. GC. Ry. 247.—- 





p. Bond— For conveyance of 
land.J—-A money bond for the con- 
veyance of Jand is seizable on an 
execution under 13 & 14 Vict. c. 53, 
& 20 Vict. c, 57.--R. v. POTTER (1860), 
10 C, P. 39.--CAN, 

q. Cheque — Payable to debtor 
—In hands of sheriff.)---Cheque issued 
by sheriff in favour of an excecution 
debtor cannot, under Rule 359, bo 
seized by the sheriff while it remains 
undelivered in the hands of the 
sheriff.—- GREGOIRE v. MARKHAM Coa. 
(1915), 30 W. L. R. 427; 7 W. W. RR. 
1096.—-CAN. 

r, Not accepted for purpose 
for which tendered.}—-Debtor, bcing 
entitled to an annuity, found by a 
report in a minor matter to be charged 
on the minor’s estate, the guardian 
drew a cheque in his favour, which he 
retained in his hands, & which had 
not been accepted in payment of the 
annuity :—Held: the cheque could 
not be seized by the sheriff under a 
ji. fa. The ct. refused to order the 
gua: n to pay over the money to 
the sheriff.— Ne COTTRELL, Lz p,. SMYTH 








(1852), 2 I. Ch. R. 558.—IR. 

8. Fire policy — Where money 
has become payable—<Amount not ascer- 
tained.) —A fire policy, after a loss has 
taken place, & money has become 
payable thereon, is such specialty or 
security for money as is seizable under 
execution, though the amount payable 
has not becn ascertaluned.—BANK OF 
MONTREAL v. McTavisna (1867), 13 
Gr. 395.—CAN. 

t. Mortgage.}—S., by arrange- 
ment between himself & H., the 
owner of the equity of redemption 
under a mtge. made by G., released 
the security without any consideration 
paid therefor by H. or G., & dis- 
charged H. from liability :—Held: tho 
mtge. would have been seizable had 
it not been discharged.—BANK oF 
UPPER CANADA v. SHIOKLUNA (1863), 
10 Gr. 157,-—CAN, 














a. Assignment regis- 
tered after seizure.J—An execution 
debtor who was a mtgee. of lands 


assigned the mtge., but the assignment 
was not registered until after regis- 
tration of a notice of seizure :—Held: 
the mtge. could not be seized under 
the provisions of Execution Act, 
1897, 88. 23 et seg.— KEENAN v, OSBORNE 
(1904), 7 0. L. R. 1384; 24 C0. L. T. 





132; 30. W. R. 143.—CAN. 

b. Promissory notes.) —~ Re 
BaNK OF NOVA SCOTIA ASSESSMENT 
Cee 12 N. 8. Ih. (3 R. & C,) 32.— 





0. ———- ——.]—-SHAW v. DENNISON 
(1909), 10 W. L. R. 304.—CAN. 


d. —— Shares.)—BRook v. RUTTAN 
(1850), 1 C. P. 218.—CAN. 

e. Though no etock 
certificate issued.}—Shares may be 
seized & sold under an execution, 
though no stock certificates may have 
been issued.—EUROPEAN & ORTH 
AMERICAN Ry. Co. v. MOoLEOD (1875), 
16 N. B. R. (3 Pug.) 3.—CAN. 














f. In name of ftrans- 
feree—Acceptance not signed. |—Stock 
was transferred & the transfer entered 
in the stock ledger, so that the shares 
stood in the name of the transferee, 
but before any acceptance had been 
signed the shares were seized under an 
execution ainst the transferor :—~ 
Held: the transfer was complete & 
the seizure illegal—WooprRurr  », 


_— Bond fide assignee.|— 
A Sond fide assignment. or pledge = 
value of shares in the capital stock of 
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Sect. 1.—Writ of fierit facias: Sub-sect. 4, FE. (e) 
r., ai., wit. A xiii.) 


of Judgments Act, 1888 (ce. 110), an investment of 
money in the purchase of stock in the names of 
trustees, upon trust for the children of the settlor, 
he not having at the time sufficient property 
besides the ney so invested to pay the debts 
he then owed, is void under 13 Eliz., c. 5; because, 
by Judgments Act, 1888 (c. 110), money or stock 
may be taken in execution, &, therefore, the 
effect of such a settlement would now be to delay, 
hinder, or defraud the creditors of the settlor. 

For the same reason, any purchaser of property by 

a settlor so indebted, in the name of a child or 

other person, would now be void under the statute 

of Elizabeth.— Barrack v. M’CuLLocH (1856), 

3K. & J. 110; 26 L. J. Ch. 105; 28 L. T. O. S. 

a 3 Jur. N. S. 180; 5 W. R. 388; 69 E. R. 

3. 

Annotations :-—Refd, Neale v. Day (1858), 7 W. R. 45. 
Mentd. Stephens v. Hoathcote (1860), 1 Drew. & Sm. 138 ; 
R. v. Smith (1870), L. R. 1G. CG. R. 266; Lumley v. 
OR ole (1873), 28 L. T. 608; Birkett v. Birkett (1908), 98 


s T. 540; Re Mackenzie, Mackenzie v. Kdwards-Moss, 
11911] 1 Ch. 578 ; Montgomery v. Blows, [1916] 1K. B. 899. 


--|—See, also, Part. V., Sect. 2, post. 


xi. Railway Stock. 
See Railway Companies Act, 1867 (c. 127). 
669. Whether seizable.|——Railway Companics 
Act, 1867 (c. 127), s. 4, takes away from the 
judgment creditor of a railway co. the right of 
taking in execution the rolling stock & plant of that 
co., but gives him new rights, which are independ- 
ent of the fact whether such co. has or has not 
rolling stock or plant to be taken in execution.— 
Re MANCHESTER & MILFORD Ry. Co., Ex pp. 
CAMBRIAN Ry. Co. (1880), 14 Ch. D. 645; 49 
L. J. Ch. 365; 42 L. T. 714, GC. A. 


Annotations :—Mentd. Taylor v. Neate (1888), 57 L. J. Ch. 
1044; Re Knott Knd Railway Act, 1898, [1901] 2 Ch. 8. 


670. Although railway closed to traffic— 
Reopening unlikely.|—The protection from seizure 
in execution by a judgment creditor, given by 
Railway Companies Act, 1867 (c. 127), 8. 4, to the 
rolling stock & plant of a railway, after such rail- 
way is open for public traffic, continues although 
the railway is afterwards closed for traffic.— 
MIDLAND WaguoGon Co. v. Porreries Ry. Co. 
(1880), 6 Q. B. D. 36; 501.5. Q.B. 6; 4831. 7. 
511; 29 W. R. 78. 

671. —-— Receiver appointed.|—Even if 
a& receiver were appointed before the railway was 
open for public traffic, the ct. would probably 
give a judgment creditor leave to levy execution 
on chattels of the co., notwithstanding the appoint- 
ment (RicgBy, L.J.).—Re Knotr END RAILWAY 
Act, 1898, [1901] 2 Ch. 8; 70 L. J. Ch. 463; 84 








& co. incorporated under R. S. O., 
1887, c. 157, is valid between the 
assiguor & the assignee, notwith- 
standing that no entry of the assign- 
ment or transfer is made in the books 
of the company; &, as only the 
debtor’s interest in the property 
seized can be sold under execution, 
the rights of a bond fide ussiznec can- 
not be cut out by the seizure & sale of 
the shares, under exccution apainst 
the assignor, after the assignment.— 
Morton v. Cowan (1894), 25 0. BR. 
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: ~——— Held b judgment 
debtor.}—Provisions of Hxcoution Act. 
relating to the method of execution 
against shares in a co. held by a judg- 
ment debtor must be Strictly carried 
ory ar Gre BANK ay CANADA vv. 
ATIONAL FIRE INSURAN 
Co., [1920] 3 W. W. R. 517.—CAN. ig 


chose, 


_K. Stock— In _ building  so- 
ciety.) — Stock in a building society 
be taken in 
Cc. 23.—ROBINSON v. GRANGE 
(1859), 18 U. C. R. 260.—CAN. 


1, -—~ —-— In another province 
—Whether seizable.|—-Stock was held 
of Kingston in 

chants Bank, which has its chief 
place of business in Montreal :—Qu. : 
whether the sheriff could seize & sell n 
M which was 
529.—CAN., property out of the province, merely 
ecause it might, 
be made transferable at a 
branch office.—NICKLE v. 
(1875), 37 Dv. C. k. 51.—CAN. 


PART III. SECT. 1, SUB-SECT. 4,— 
E. (e) xi. 


m. Whether seizable — Under writ 


JEXECUTION. 


L. T. 483; 49 W. R. 469; 17 7. L. R. 353; 45 

Sol. Jo. 3861, C. A. 

672. Railway ancillary to company’s 
undertaking — Dock company.]— The protection 
against seizure in execution afforded by Railway 
Companies Act, 1867 (c. 127), ss. 3, 4, applies to 
the railway plant of every co. constituted by a 
statute for the purpose of constructing or working 
a railway, even although the railway is merely a 
subordinate & ancillary part of the undertaking 
authorised by the statute. By two local statutes 
a co. was authorised to construct a wet dock, a 
lock forming an entrance to the dock, & two short 
railways, each about half a mile long, to connect 
the dock with other railways. Pltfs. had lent 
money to the co. upon mtge. debentures. Defts. 
were creditors of the co., & having obtained judg- 
ment seized in execution certain railway plant 
belonging to it. Pltfs. having brought an action 
for an injunction to prevent defts. from realising 
their execution :—Held: the dock co. was a 
‘‘ co.” within sect. 3 of above Act, & the railway 
plant belonging to it was protected from seizure 
by sect. 4.—GREAT NORTHERN Ry. Co. v., TAHOUR- 
DIN (1883), 18 Q. B. D. 320; 53 L. J. Q. B. 69; 
50 L. T. 186; 32 W. R. 559, C. A. 

Annotations cg Apia. Re Fast & West India Dock Co. 
(1888), 38 Ch. D. 576. Mentd. Londor & India Docks Co. 
v. G. KE. Ry. & Mid. Ry. (1901), 86 L. T. 29. 

673. .j|—Scct. 4 [Railway Companies Act, 
1867 (c. 127)] in order to prevent public incon- 
venience deprives a judgment creditor of the right 
he had to take in execution the rolling stock & 
plant of a railway co. (Corron, L.J.).— Re MERSEY 
Ry. Co. (1888), 37 Ch. D. 610; 57 L. J. Ch. 283 ; 
58 L. T. 745; 36 W. R. 372; 4 T. L. R. 305, 
U. A. 

Annotation :-—Apld. Re East & West India Dock Co. (1888), 
38 Ch. D. 576. 

674. .|—The principal objects of the Act 
[Railway Companics Act, 1867 (c. 127)] so far as 
they need be noticed are, first, to afford protection 
to the rolling stock & plant of the co. used for 
traffic on their railway against executions (CHITTY, 
J.).—Re Hast & WEST INpdIA Dock Co. (1888), 
38 Ch. D. 576; 571. J. Ch. 1053 ; 36 W. R. 849 ; 
4T. L. R. 580; sub nom. Re East & West INDIA 
Dock Co., CLARK v. Kast & West INDIA Dock 
Co., 59 L. T. 236, C. A. 

Annotations :-—-~Apld. Re Knott End Railway Act, 1898, 


{1901} 2 Ch. 8. Mentd. London & India Docks Co. v. 
G. KH. Ry., [1902] 1 K. B. 568. 











xil. Salaries, Pensions, etc. 


See CHOSES IN AcTION, Vol. VIII., pp. 436— 
441, Nos. 135-176; Bankruptcy, Vol. V., pp. 
927-930, Nos. 7594-7615. 


of bonis non.jJ—The rolling-stock of a 
railway in Lower Canada is a part of 
under its realty, being immovable by 
destination, & as such is not liable to 
seizure under a writ of execution de 
bomis.— GRAND TRUNK Ry. Co. & 
EASTERN TOWNSHIPS BANK (1865), 
10 L. Cc. J. 11; 16 L. C. R. 173; J 
L. C. L. J. 53.—CAN. 


execution 


the 





‘ Against morigagee.| — The 
railway of defts. was taken in execution 
by the bank & the Op poesiite who were 
large bondholders holding a mtge. on 
the road, opposed the sale on the 
ound’ that the railroad could not, b 

aw, be ken in execution. Pitf, 
demurred to the opposition :—Held; 
the railway could be taken in exeou- 
tion.— HocHELAGA BANK & MONTREAL, 
PORTLAND & Boston Ry. Co. (1881), 
4 L. N. 333.—CAN. 


personal 
if the directors 


DOUGLAS 


Part ILIl.—Parttcunar I'ormMs or EXECUTION. 


xili. Ships. 

675. Seizable—Including machinery, fixtures & 
tools.]|—The owner of goods which are in the cus- 
tody of the sheriff under a fi. fa. may make a valid 
sale & delivery of possession of them to a pur- 
chaser. D., a shipbuilder, being indebted to 
pitfs. in a large sum, as security made an equitable 
assignment to them, dated May 21, 1875, of all 
his right & interest in a steamship built for but 
not delivered to the Turkish Govt., & retained by 
D. as having a lien on the vessel for its price. D. 
also agreed to execute any further assurance of the 
ship to pltfs. which they might require. This 
assignment was not registered under Bills of Sale 
Act, 1854 (c. 36), nor was the ship registered as a 
British ship under Merchant Shipping Act, 1854 
(c. 104), s. 19. By an agreement, dated June 24, 
1876, D. agreed to sell to pltfs. certain machinery, 
fixtures, & loose tools upon his business premises 
at a valuation, but this agreement was never 
signed by the parties to it. On July 18, 1876, 
the sheriff, under an execution issued upon a 
judgment obtained against D. by a creditor, took 
possession of the machinery, fixtures, & tools, & 
also of the steamship. On Aug. 22, pitfs., the 
sheriff’s officer being still in possession, under an 
authority from D. took formal possession of part 
of the articles comprised in the agreement of 
June 24, 1876. Deft., having obtained a judg- 
ment against D., a writ of fi. fa. was issued, & on 
Sept. 13, a levy on the machinery, fixtures, tools, 
etc., was made under the writ. On an inter- 
pleader issued to try pltfs.’ right to the steamship, 
& to the machinery, etc., as against deft. :—Held: 
(1) pltfs. had a good title to the ship, & to the 
machinery, etc., as against deft., because the trans- 
fer of the cup by D. to pltfs. being within the 
exceptions in Bills of Sale Act, 1854 (c. 36), s. 7, 
was effectual without registration under that Act, 
& the ship was not a British ship so as to require 
registration under Merchant Shipping Act, 1854 
(c. 104), s. 19; (2) the sale by D. to pltfs. of the 
machinery, etc., was valid, notwithstanding they 
were in the custody of the sheriff when pltfs. took 
possession.——-UNION BANK OF LONDON v, LENAN- 
TON (1878), 3 C. P. D. 248; 47 1. J. Q. B. 409; 
38 L. T. 698; 3 Asp. M. L. C. 600, C. A. 


Annotations :---As to (1) Consd. Gapp_v. Bond (1887), 19 
Q. B. D. 200. Refd. The James W. Elwell, [1921] BP. 351. 
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VWehether 
cation necessary.j|—The seizure by a 
bailiff, under a writ of execution, of 


489 


676. —— As a whole—Though part only sale- 
able by sheriff.|-A foreign ship was seized under 
a sheriff's writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against the 
owners of 56/64th shares in the ship. Subse- 
quently the ship was arrested by the Admlty. 
marshal in an action in rem for necessaries. 
Various other writs in rem were issued against the 
ship, including a writ by the master in respect of 
wages. The sheriff was unable to effect a sale, & 
the ship was sold by the marshal without prejudice 
to the rights of the various claimants :—Held : 
(1) the sheriff was entitled to seize the ship as a 
whole, although he could only have sold the 
56/64th shares belonging to the judgment debtors ; 
(2) as the ship, at the time of her seizure by the 
sheriff, was encumbered with the master’s lien for 
wages, the claim of the master had priority to the 
claim of the execution creditors.—THE JAMES W. 
ELWELs, [1921] P. 351; 90 L. J. P. 182, 355 ; 


125 L. T. 796; 37 T. L. R. 178, 885; 15 Asp. 
M. LL. C. 418. 
677. —-— Not if previously mortgaged.]—(1) If 


the owner of a ship charge her for repairs done 
in England by an instrument under seal, stated 
to be by way of bottomry, upon which she is 
afterwards seized by Admity. process, & decreed 
to be sold to satisfy the demand, & no appeal is 
made from that sentence, but between the seizure 
& decree a writ of execution issues against the 
owner at the suit of another creditor, the sheriff 
cannot take the vessel under this writ, nor can he 
maintain trover against the officer in possession 
by the warrant of the Ct. of Admlty. 

(2) If A. lend money on the security of a ship, 
& take possession before execution, executed at 
the suit of B., the vessel cannot be seized under 
B.’s execution.—LADBROKE v. CRICKETT (1788), 
2 Term Rep. 649; 100 KE. R. 349. 
Annotation :-—-As to (1) Consd. Atlas (1827), 2 Hag. Adm. 48. 

678. |—A bill of sale of 3/4th parts 
of a ship then being in the port to which she 
belongs executed by three of four joint owners, 
transfers the property to the vendee at the time 
of its execution, if at that time a memorandum of 
such transfer be indorsed on the certificate of 
registry ; & signed by the three, & a copy of such 
indorsement be delivered to the proper officer 
on the next day, & afterwards within a reasonable 








uttachment.—AUHIN AH SEING wv. 
AHMED MAHOMED (1866), 1 Ind. Jur. 
N. Ss. 241.—IND. 


personal notifi- 


The eguity of redemption in the 
shares in w mu cannot be seized by 
any common law process.— WILSON 
tee v. DONALD (1899), 7 B.C. R. 


le Debt due by person 
Other than proprietor.J—Pltf. having 
obtained judgment against defts., 


seized, as belonging to G. L. one of 
them, a yacht called the Petrol. The 
opposant filed opposition claiming to 
be the registered owner of the vessel 
& produced a registered certiticate to 
that effect dated Dec. 9, 1882. Pitf. 
contested the opposition alleging fraud 
& collusion between deft., then insol- 
vent, & the oppo He set up that 
the vessel belonging to deft. had only 
been registered in the name of the 
opposant for the pote of putting 
it out of the reach of deft.’s creditors :— 
Held: the seizure for an ordinary debt 
due by a person, other than the 
Zoe suered proprietor of a vessel was 
ull, & even proof of fraudulent sale, 
prior to the registration was not 
sufficient to give legitimacy to the 
seizure made on behalf of a creditor 
of the vendor.—-DARVEAU_ ¥. CYPRIEN 
(1884), 10 Q. L. R. 348.—CAN. 


the hull of a steamer lying in the 
waters of » canal, made from the bank, 
at a distance of five or six hundred 
feet, without going on board & 
notifying those in charge, is null & 
void.—BookER v. Brook (1907), 
Q. Kk. 32 S. C. 142.—CAN, 


r--— Under bill of sale.J— 
Deft. in an execution, being the 
registered proprietor of shares in a 
ship, a writ of fi. fa. was delivered to 
the sheriff & the solr. for the creditor 
by the direction of the sheriff procured 
a certificate of registry from the ship 
& delivered it to the sheriff who 
retained it. The sheriff was registered 
at the custom house under Merchant 
Shipping Act, as the owner of the 
shares which were afterwards sold by 
him & transferred to the purchaser 
by a bill of sale which was also 
registered :—Held: the seizure was 
effectual although the sheriff did not 
go on board the ship, & the property 
in the shares was soewarly transferred 
by the bill of sale-—HarLry v. HARLEY 
(1860), 11 I. Ch. R. 451.— IR. 


s. ——- Under morigage.}—A _ ship- 
owner having mortgaged his ship has 
atill an interest in her seizable in 





: bond fide es 
chaser of a ship, with a legal title 
according to the provisions of Merchant. 
Ebi pping Act, 1854, is not bound by 

otice of a prior unregistered mtge. ; 
therefore, an injunction was refused, 
on the application of an unregistered 
mtgec., to restrain the purchaser of a 
ship at. sheriff’s sale, & who, as such 
purchaser, had become the registered 
owner, from disposing of the cole 
until the mtgc. was satisfied, thoug 
he purchased with notice of the mtge. 
—DE WOLF v. CARVILL (1865), 6 All. 
299.,—CAN. 





a. .)— Where property 
alleged to be part of the equipment of 
a ship is in the possession of a receiver 
appo nted in an action in rem in the 
Kxchequer Ct. to enforce a mtge. of 
the ship, such property cannot be 
seized by a sheriff under a writ of 
fi. fa. issued on a judgment recovered 
against the registered owner of the 
ship in the Supreme Ct. ; the 
Supreme Ct. has no urisdiction on the 
application of the sheriff to grant an 
order directing the trial of an inter- 
leader issue between the mtgees. & 
he judgment creditors.— WILLIAMSON 
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time the other owner execute the bill of sale & 
sign the indorsement & a copy of the indorsement 
signed by the four, be left with the proper officer ; 
thereforo, where upon a writ of fi. tr . against one 
of the three the sheriff seized his share after the 
execution of the bill of sale & signature of the 
indorsement by the three, but before the delivery 
of the copy of such indorsement to the proper 
officer :—Held: the sheriff might abandon the 
seizure & return nulla bona.—PALMER v. MOXON 
(1813),2 M. & 8S. 43; 105 EB. R. 298. 


Annotations :—Consd. Boyson v. Gibson (1847), 1 C. B. 121: 
Refd. Dixon v. Ewart (1817), Buck, 94. 


679. Ship & cargo.]—An assignment 
of a future cargo is good in equity. A., by deed, 
assigned a ship, then at sea, & engaged in the 
South Sea Fishery, & ‘‘ her future cargo,” to L. & 
Co., by way of mtge. A. & L. & Co. both for- 
warded to the captain notice of the assignment. 
On the arrival of the ship in London, the captain, 
by the direction of M., the managing clerk of A., 
who was then abroad, delivered up the ship & 
cargo to lL. & Co., who put their agent on board. 
Two days after, the sheriff seized the ship under 
a fi. fa. On bill by L. & Co. :—Held: they, 
having got an assignment of the future cargo, 
which would be good in equity against A., & 
having perfected their legal title by taking pos- 
session lawfully, were entitled to hold the same 
against the judgment creditor.—LANGTON  v. 
HORTON (1842), 1 Hare, 549; 11 L. J. Ch. 299; 
6 Jur. 910: 66 EB. R. 1149. 

Annotations :—Consd. Holroyd v. Marshall (1862), 10 H. L. 
Cas. 191. Refd. Whitworth v. Gaugain (1844), 3 Hare, 
416; Gale v. Burnell (1845), 7 Q. B. 850; Watts »v. 
Porter (1854), 3 Kk. & B. 743; Acraman v. Bates (1860), 
1L. T. 322. Mentd, The Ariel (1857), 29 L. T. O. S. 133. 
680. -}—Where a ship had becn 

mortgaged for a debt a creditor who has got 

Judgment against the registered owner of the 

ship cannot take & sell the ship in execution, for 

to do so would defeat the rights of the mtgee. to 
inake the ship available as a security for his debt, 

given hin by Merchant Shipping Act, 1854 (c. 104). 

—KIrcHEN v. InviInE (1868), 28 L. J. Q. B. 46; 

© Jur. N.S. 118. 

Annotation :—Refd. The James W. Elwell, [1921] P. 351. 


681. Subject to pre-existing lien—Master’s 
lien for wages.|—THEe James W. ELWELL, No. 
676, ante. 

682. 




















Interest & costs on _ recovered 


v. BANK OF MONTREAL 
B.C. R. 486.— CAN. 


b. -l— Upon an action e 


fur insurance upon a vessel under the srt 
usual interiin receipt :—Held: the Perivere f 


(1899), 6 











Re THe SHAH CALLANDER (1866), 1 
Ind. Jur. N. 8. 263.—IND. SN. 


.) — The 
of a vessel having been pro- 
duced in an action of reduction for the 


EXECUTION. 


damages.]—THE JoANNIS VaTis (No. 2), No. 512, 
ante. 

683. Sale of ship selzed—Property passes by bill 
of sale.|—Upon a sale of a ship in execution of a 
judgment the sheriff passes the property by bill 
of sale (per Cun.).—OHASTEAUNEUF v. CAPEYRON 
(1882), 7 App. Cas. 127; 51 L. J. P. C. 37; 46 
L. T. 65; 4 Asp. M. L. C. 489, P. C. 


xiv. Z'erm of Years. 

684. Sheriff’s right of seizure.|—Pir v. Hunr 
(1681), 2 Cas. in Ch. 738; 1 Kq. Cas. Abr. 58; 22 
Ki. R. 852; sub nom. Pirt v. Hunt, 1 Vern. 18 ; 
sub nom. Hunt v. Prr, Freem. Ch. 78, L. C. 
Annotations :—Mentd. Jewson v. Moulson (1742), 2 Atk. 

417; Incledon ». Northcote (1746), 8 Atk. 430; Becket 

v. Becket (1760), 1 Dick. 340; Doe d. Shaw v. Steward 

(1834), 1 Ad. & El. 300; Sturgis v. Champneys (18389), 9 

L. J. Ch. 10; Hanson v. Keating (1844), 4 Hare, 1. 

685. Of term only—Not of land.]—The 
sheri(t’s assignment of a term is sufficient without 
an actual seizure of the lease. 

That [proof of seizure of lease] is unnecessary ; 
the assignment is sufficient evidence of the seizure. 
The sheriff, under the fi. fa. could not enter on the 
land ; he could only seize the lease, & that need 
not be seized to give validity to an assignment 
(WILLES, J.).—COLEMAN v. RAWLINSON (1858), 
1F. & F. 330, N. P. 

686. From when term bound—When delivered 
to sheriff—Subsequent assignment by debtor in- 
effective.|—A leaschold estate is affected by an 
elegit or fi. fa. from the time it is lodged in a sheriff’s 
hands; & if the debtor subsequent to this makes 
an assignment of it, the judgment creditor may 
proceed at law to sell the term, & the vendee will 
be entitled to the possession, notwithstanding 
such assignment.—BURDON v. KENNEDY (1757), 
3 Atk. 739; 26 E.R. 1224, Lh. C. 
Annotations :—Refd. Scott v. Scholey 

Giles v. Grover (1832), 9 Bing. 128 ; 

(1854), 3 E. & B. 737. 

687. Whether breach of covenant—Operating as 
forfeiture of lease—As between landlord & tenant.]— 
A lessee, who had covenanted not “‘ to let, set, assign, 
transfer, make over, barter, exchange, or other- 
wise part with the indenture,’’ etc., with a proviso 
that the landlord might in such case re-enter, 
gave a warrant of attorney to confess judgment 
on which the lease was taken in execution & sold: 
—Held: no forfeiture of the lease.—Dor d. 
MITCHINSON v. CARTER (1798), 8 Term Rep. 57; 
101 Ik. R. 1264. 


Annotations :—Apld. TI. v. 
Doe v. Bevan (1815), 3 M. & 





1807), 8 Kast, 467 ; 
estbrook v. Blythe 


Robinson (1811), Wight. 386; 
8. 353. onsd. Flight v. 


plevin.—GRANT v. ROBERTSON (1871), 
S. R. 247.—CAN. 

g- Validity of title.) — The 
title to a British ship is not affected 
by the dolivery of a writ of execution 





certificate of 


Iutgor. of a non-registered vessel had 
hot such an interest as was saleable 
under a fl. fa., 8 Vict. c. 5, 8. 23, only 
declaring that the registered owner, 
although he shall have mtged. the 
vessel, shall be considered to be the 
owner thereof; & that by a purchase 
under a fi. fu. of the mtgor.’s interest 
in @ non-registered vessel, the legal 
estate did not pass.—ScATCHERD v. 


KQuIraABLE Fk INSURANCE 1 
(1859), 8C. 2. 415.—CAN, oe 
c By Caleta Court of 





Small Causes. |}—-The Calcutta Ct. 

Small Cuuses had power to seize % 
sell a vessel in execution of u decree of 
that ct.—Ksau AHMED v. J ASSIM 
oer (1867), 2 Ind. Jur. N. 8. 251.— 


d. --—Qu.: wheth 
ship can be sold in execution ot : 
decree of the Calcutta Small Cause Ct.— 








purpose of satisfying the production, 
& the agent of the depositors having 
insisted on the process being returned, 
in order to borrow upon the certificate 
of registry, for the purpose of enabling 
the vessel to sail during the dependence 
of a discussion whether the arrest- 
ment of the vessel had been regularly 
loosed, the pursuers applied for a sus- 
pension of the process-caption, & a 
suspension & interdict against the 
clerks lending up the certificate, 
except for the purposes of the process, 
on a receipt adapted to the circum- 
stances :—/eld ; this was a competent 
proceeding.-—-CONNON . BALLINTKN 
(1853), 2 Stuart, 376.—SCOT, 

-l1— The registered owner 
was pot precluded, by the levy of 
executions from giving a bill of sale to 
pltf. & transferring to the latter a 
possession sufficient to support re- 





to the sheriff against the owner of the 
ship.—CaHoon v, Morrow (1862), 5 
N.S. RB. (1 Old.) 148.—CAN. 

h. Time to plead.) — When 
the sale of a vessel belonging to an 
absent deft., which was held by attach- 
ment, under the process of the ct., 
was ordered to take piace immediately 
for the endl of preventing the 
deterioration of the property—time was 
allowed to appear plead.—SIMMB v. 
ae (1818), 1 Nfid. L. R. 93.— 





PART III. SECT. 1, SUB-SECT, 4.— 
E. (e) xiv. 


k. Whether saleable.) A torm for 
years in land cannot be sold under a 
division ct. execution, but only such 
things as can be delivered over to the 
Sar ie he v. KITSON (1861), 

0 U~. C,. ry 316.—CAN, 
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Salter (1831), 1 B. & Ad. 673. Apld. Croft v. Lumley 
(1858). 6 H. L. Cas. 672. Consd. Jeffries v. Alexander 
(1860), 8 H. L. Cas. 594; Re Farrow’s Bank, [1921] 2 Ch. 
164. Refd. Doe v. Hawke (1802), 2 East, 481 ; Weatherall 

v. Geering (1806), 12 Ves. 504; Doe v. Clarke (1807), 8 

East, 185; Wilkinson v. Wilkinson (1819), 3 Swan. 515 ; 

Davis v. Kyton (1830), 9 L. J. O. 8. O. P. 44; Crosbie v. 

Tooke (8e8), 1 a & K. 431; Saltmarshe v. Hewett 

(1884), 1 Ad. & El. 812; <Avison v. Holmes, Penny v. 

Avison (1861), 1 John. & H. 530. Mentd. Keeves v. 

Dean, Nunn v. Pellegrini, [1924] 1 K. B. 685. 

688. ——- ———- ——..]—If a tenant under 
covenant not to “ let, set, assign, transfer, or make 
over,” etc., the indenture of lease, gives a warrant 
of attorney to confess judgment to a creditor for 
the express purpose of enabling such creditor to 
take the lease in execution under the judgment ; 
this is in fraud of the covenant, & the landlord 
under a clause of re-entry in the leasc for breach 
of the condition may recover the premises in 
ejectment from a purchaser under the sherift’s 
salc.—Dor v. CARTER (1799), 8 Term Rep. 300; 
101 EK. R. 1400. 

Annotations :—Consd. Sharpe v. Thomas (1830), 6 Bing. 
416. Apld. Flight v. Salter (1831), 1 B. & Ad. 673. 
Consd. Croft v. Lumley (1858), 6 H. L. Cas. 672; Jeffries 
v, Alexander (1860), 8 IZ. L. Cas. 594. Refd. Weatherall 
v. Geering (1806), 12 Ves. 504; Doe v. Clarke (1807), 8 
Kast, 185; It. vw. Robinson (1811), Wight. 386: Doe v. 
Bevan (1815), 3 M. & 8S. 353; Davis v. Eyton (1830), 9 
L.J.0.8.C. P. 44; Gibbons v. Hooper (1831), 2 B. & Ad. 
734; Crosbie v. Tooke (1833), 1 My. & K. 431; Salt- 

marshe v. Hewett (1834), 1 Ad. & El. 812; Billiter v, 

Young (1856), 6 HK. & B.1; Avison v. Holmes, Penny v. 

Avison (1861), 1 John. & Hf. 530. Mentd. Benham v. 

Keane (1861), 1 John. & H. 685. 


689. Sale of term—Right of sheriff to sell—Despite 
previous agreement by debtor to sell.|—An out- 
going tenant having agreed to assign the remainder 
of his term to the incoming tenant, the sheriff, 
before an actual assignment made, may, under an 
execution against the outgoing tenant, sell his 
interest in such remaining term, & set upon it the 
same valuc that the incoming tenant had agreed 
to give for it.—SpaRrow v. BristoL (KARL) 
(1813), 1 Marsh. 10. 

690. Agreement for lease.]—Where 
A., having entered into an agreement for a lease, 
has been let into possession & has paid the stipu- 
lated rent, a tenancy from year to year is created, 
which the sheriff may sell under a fi. fa. against 
A.—DOE d. WESIMORELAND v. SmirH (1827), 1 
Man. & Ry. K. B. 137; 6 L. J. O.S. K. B. 44. 

Assignment by sheriff.]|—See Nos. 921-927, post. 

691. Assignment by debtor — Subsequent to 
delivery of writ—Invalid.}—Burpon v. KENNEDY, 
No. 686, ante. 

692. Ejection of debtor—By sheriff—Whether 
permissible.|—If a sheriff on a fi. fa. sell a lease 
or term of an house, he cannot & must not put the 
person out of possession, & the vendee in; but 
the vendee must bring his ejectment (per CuR.).— 
R. v. DEANE, Bmp, ETC. (1680), 2 Show. 85; 89 
E. R. 811. 

Annotations :—Refd. Taylor v. Cole (1789), 3 Term Rep. 

292; Playfair v. Musgrove (1845), 3 Dow. & L. 72. 

693. | Qu.: whether the 
sheriff, who sells a term in the possession of the 
debtor under a fi. fa., may not put the vendee in 
possession. 

Under an elegit he [the sheriff] certainly could 
not deliver the land extended (Lorp Kernyon, 
O.J.).—TAYLOR v. COLE (1789), 3 Term Rep. 292 ; 
100 BK. R. 582; affd. (1791), 1 Hy. Bi. 555, Ex. Ch. 
Annotations :—Oonsd. Playfair v. Musgrove (1845), 14 

M. & W. 239. Refd. Scott v. Scholey (1807), 8 Heat, 

467; Cubitt v. Porter (1828), 8 B. & C. 257; Gore v. 

Bowser (1855), 3 Eq. Rep. 319. Mentd. Turner v. Mey- 

mott (1823), 7 Moore, P. 574; Shorland v. Govett 

(1826), 5 B. & C. 485; Lucas v. Nockells (1833), 10 Bing. 

157; Bush v. Parker (1834), 1 Bing. N. O. 72; Gould v. 

Lasbury (1834), 1 Cr. M. & R. 254; Baillie v. Kell (1838), 

4 Bing. N.C. 638 ; Weeding v. Aldrich (1839), 8 L, J, Q. B. 
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119; Newton v. Harland (1840), 1 Man. & G. 644; 
Bets v. Fitzhowe (1846), 8 Q. B. 757 ; Harvey v. Bridges 
(1847), 1 Exch. 261; Curlewis v. Laurle (1848), 11 L. T 
O. 8. 308; Davison v. Wilson (1848), 11 Q. B, 890; 
Hemmings v. Stoke Poges Golf Club, [1920] 1 K. B. 720, 


694. Liability of sheriff in trespass.|— 
Trespass against the sheriff for breaking & enter- 
ing pltf.’s dwelling-house. Plea, that deft. entered 
under a fi. fa. & seized & took in execution a 
lease of pltf.’s of the said dwelling-house, under 
which pltf. held & was possessed of the same, &, 
before the return of the writ, sold the term, & 
continued in possession of the house for the further 
execution of the writ. Pltf. new assigned that 
deft. continued in possession an unreasonable 
time after he had seized & taken in execution & 
sold the lease. To this new assignment deft. 
pleaded, that the dwelling-house in the new assign- 
ment mentioned was not, at the time of the com- 
mitting of the trespass newly assigned, the 
dwelling-house of pltf. At the trial it appeared 
that the sheriff had sold the lease by auction, but 
that no assignment had been executed by him to 
the vendee :-—Held: the seizure did not vest the 
term in the sheriff, but it remained in the debtor 
until the sheriff executed an assignment to the 
purchaser, &, whether the word ‘sold’ im- 
ported an actual assignment or not, the sheriff 
could not justify remaining an unreasonable time 
in the house.—-PLAYFAIR v. MUSGROVE (1845), 14 
M. & W. 239; 3 Dow. & L. 72; 15 LL. J. Ex. 26; 
5 L. 7. 0.8.177; 10 J.P. 122; 9 Jur. 783 ; 153 
EK. R. 465. 


Annotations :—Apld. Ash v. Dawnay (1852), 8 Exch. 237. 
Refd. Lee ». Dangar, Grant, Hollams, Sons, Coward & 
Hawksley & Nathan (1892), 61 L. J. Q. B. 780. Mentd. 
Gilmour v. Supple (1858), 32 L. T. O. 8S. 1. 


695. By vendee—Proof of title in action 
of ejectment—Production of fi. fa. without Judg- 
ment.]—In ejectment by the vendee of a term 
sold under a fi. fa. against deft. in execution, it is 
sufficient to produce the fi. fa. without proving a 
copy of the judgment, & where it appeared that 
the term had been granted to deft.’s father, & 
that on his death, intestate, his son J. entered & 
took administration, & was possessed till his death, 
& that on his death, deft., his brother, entered, & 
that by indenture between deft. & B., concernin 
other premises, it was recited that deft. was lega 
personal representative of J.:—Held: this was 
prima facic evidence that the term was vested in 
deft.—DoE d. BATTEN v. Muriess (1817), 6 
M. & S. 110; 105 H.R. 1184. 

Annotations :—Refd. Doc d. Morris v, Williams (1826), 6 
Y aa 41; Magdalen Hospital v. Knotts (1878), 8 Ch. 
696. Incumbrancer on term—Subsequent to 

execution—Writ returned without term being sold 

—Priorlty.|—A. being possessed of a leasehold 

house, deposited the lease with B. as a security’ 

for a debt. OC. afterwards obtained a judgment 
against A., & sued out a ft. fa. The sheriff sold 
some of A.’s goods, but not the house, & returned 
the writ: whilst the writ was in the sheriff{’s 
hands D., with A.’s consent, paid the debt due to 

B., & had the lease deposited with him as a 

security for the amount, & for other sums due to 

him, from A.:—Held: C., having allowed the 
writ to be returned, without requiring the sheriff 

to sell the house, had no priority over D,— 

Me v. CRADDOCK (1831), 4 Sim. 313; 58 

q. R. 117. 
Annciion :—Montd. Whitworth v. Gaugain (1844), 3 Hare, 


Term acquired by husband—In right of wife.|— 
See Nos. 735, 736, post. 

Equitable interests.|—See Sub-sect. 4, E. (f) 
ix., post. 
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Sect. 1.—Writ of fieri facias: Sub-sect. 4, KF. (e) 
rv. & xvi.} 
xv. Wearing Apparel, Bedding, Tools. 

Sce Small Debts Act, 1845 (c. 127), 8.8; Bkpcy. 
Act, 1914 (c. 59), s. 38 (2). 

697. Not to be seized— Wearing apparel.]|—Upon 
a fi. fa. the shertft may take anything but wearing 
clothes (HoLT, C.J.).-—HARDISTEY v. BARNEY 
(1696), Comb. 356; 2 Salk. 598; 90 E. R. 525. 
Annotation :—Refd. Spitzer v. Chaffers (1863), 14 C. B. N.S. 


698. —— In use.|—Wearing apparel on a 
man’s person . .. cannot be taken under a fi. fa. 
(PARKE, B.).—SuUNBOLF v. ALFORD (1838), 3 
M. & W. 248; 1 Hiorn & H. 13; 2 J. P. 136; 
2 Jur. 110; 150 BE. R. 11355; sub nom. TUNBOLF 
v. ALFORD, 7 L. J. Ex. 60. 

Annotations :—Refd. Spitzer v. Chaffers (1863), 14 C. B. N.S. 
686. Mentd. Broadwood v. Granara (1854), 19 J. P. 39. 
699. Insolvent debtor.]—-(1) An action 

for converting or detaining goods is not maintain- 

able against a sheriff for seizing under a writ of 
fi. fa. the property of an insolvent after notice 
that it was excepted by him from his schedule 

under Execution Act, 1844 (c. 96), 5. 9. 

If such excepted property is exempt from 
seizure under an execution against the goods of 
the insolvent, the proper course is to apply to 
have the execution stayed under 5 & 6 Vict. 
c. 116, 6. 1. 

(2) Semble: the wearing apparel, bedding, & 
tools of an insolvent debtor not exceeding the 
value of £20, which are excepted by him in his 
petition, & are by Execution Act, 1844 (c. 96), 
s. 9, excluded from the operation of the Insolvency 
Acts, are protected from execution by 5 & 6 Vict. 
c. 116, s. 1.—RIDEAL v. Fort (1856), 11 Exch. 
847; 25 L. J. Wx. 204; 26 L. T. O. 8S. 275; 4 
W. KR. 302; 156 E. R. 1076. 

Annotation :—.4s to (1) Refd. Wallinger v. Gurney (1861), 
11C. B. N.S. 182. 

700. To value of £5.]—A_ sheriff’s 
bailiff, in the course of executing a writ of fi. fa., 
seized the whole of the judgment debtor’s goods & 
consequently failed to leave wearing apparel, bed, 
bedding, etc., belonging to the debtor to the value 
of £5 as required by Small Debts Act, 1845 
(c. ]27), s. 8:—-Held: the sheriff was not liable 
to the penalty imposed by Sheriffs Act, 1887 
(c. 55), s. 29, for the wrongful act of the bailiff.— 
BAGGE v. WHITEHEAD, [1892] 2 Q. B. 355; 61 
lL. J. Q. B. 778; 66 L. T. 815; 56 J. P. 548; 40 
W.R. 472; 8 T. L. R. 503; 36 Sol. Jo. 425, 0. A. 
Annotations :—Consd. Lee v. Dangar, Grant, {1892] 2 Q. B- 

337. Refd. Moore v. Brompton County Court High 

Bailiff (1893), 69 L. T. 140 
PART III, SECT. 1, SUB-SECT. 4.— 

E. (e) xv. 

1. Wearing apparel— Ball dresa.} 
—-Pbitf. seized in the hands of the 
furnishee uw ball dress belonging to 
deft. Deft. claimed the dress to be 
crept us wearing apparel :—Held: 
a ball dress seized in the hands of the 
dressmaker & worth $80 could not be 
considered ‘ordinary & necessary 
wearing apparel. ”— DouTrrRE & SHARPLY 
(1883). 4 L. N. 185; 27 L. CG. J. 25; 
6 L. N. 37.—CAN. 

m. Necessary neck ornament.) 
—-The mangalsutra, w neck ornament p 
which is worn by a Hindu married : 
woman during the lifetime of her 
husband & never removed, is a part of 
her necessary wearing apparel, & is 
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changes that occupation 
1 tools & implements in 
question are not ordinarily used.— 
HOLLINGSHEAD 
23 A. R. 1.—CAN. 


Oo. -]— The privilege granted 
the debtor of selecting & withdrawing 
from seizure ‘* tools ‘% 

other chattels ordinarily used in his 
profession, art or trade, to the value | CAN. 
of $200,”’ only exists while the debtor 
is carrying on his profession, art or 
trade.— STEPHENS v. TOBACK (1904), 
Q. R. 268. C. 41.—CAN 


-—A boiler & some wood 
were seized by the sheriff under a writ 
of fi. fa., & were claimed by the execu- 
tion debtor as exempt from seizure 


EXECUTION. 


701. ——— ——— Of wife—Apparel the property 
of husband under agreement.|—A husband 1s 
bound to provide his wife with necessary apparel, 
but is not bound to give it to her. He may make 
the provision either by giving it to her in accord- 
ance with the common practice, or by lending it 
toher. Therefore, an agreement between husband 
& wife that all articles of wearing apparel used or 
worn by the wife were to be purchased by the 
husband in his own name, & on his credit & were 
to be his absolute property, & that he was to be 
entitled to dispose of them as & when & how he 
pleased, his wife having no right or title to them 
except to wear them during his pleasure, is valid 
in law, & effectual as against the execution credi- 
tors of the wife.—RoNDEAU, LE Granp & Co. v. 
Marks, [1918] 1 K. B. 75; 87 L. J. K. B. 215; 
117 L. 'T. 651; 34 1. L. R. 8; 62 Sol. Jo. 24, 
C. A. 








702. Bedding.|.—Ripkat. v. Fort, No. 
699, ante. 
703, —— To value of £5.]-—BAGGE v. 


WHITEHEAD, No. 700, ante. 











704. Tools of trade.J|—IRIpEAL v. Fort, 
No. 699, ante. 
705. To value of £5—Insolvent debtor.] 


—A sheriff seized the goods of a judgment debtor 
under a writ of fi. fa. at the suit of a judgment 
creditor for more than £20, & advertised them for 
sale, except the debtor’s tools of trade, etc., to the 
valuc of £5, as provided by Small Debts Act, 1845 
(c. 127), 8.8. Before the sale a receiving order was 
made against the debtor, & thereupon he claimed 
that, by Bkpcy. Act, 1883 (c. 52), s. 44, his tools 
of trade, etc., to the value of £20, were excepted 
from the sale. The official receiver made no 
request to the sheriff under Bkpcy. Act, 1890 
(c. 71), s. 11, & declined to interfere :—Held: (1) 
Small Debts Act, 1845 (c. 127), s. 8, was in no 
way modified or extended by Bkpcy. Act, 1883 
(c. 52), s. 443; (2) the sheriff was bound to sell, 
& under Bkpcy. Act, 1890 (c. 71), 8s. 11, to hand 
over the proceeds of sale, less costs of execution, 
to the official receiver, although, had there been 
no sale, the debtor would have been entitled under 
Bkpcy. Act, 1883 (c. 52), s. 44, to his tools of trade, 
etc., to the value of £20.—Re Dawson, ka p. 
Dawson, [1899] 2 Q. B. 54; 68 L. J. Q. B. 668 ; 
6 Mans. 200 ; sub nom. Re DAWsON, Ha p. DAWSON 
v. MIDDLESEX, SHERIFF, 80 L. T. 498; 47 W. RK. 
524; 43 Sol. Jo. 440. 

Value of exempted articles.]-—See Nos. 699, 700, 
703, 705, ante. 

Compare Distress, Vol. XVIII., pp. 297, 298, 
Nos. 322-347. 





to one in q. ——.}] — Deft. claimed exemp- 
tion of certain carpenters’ tools on the 
ground that they were the tools of his 
trade. The ee was to the effect that 
deft. was skilled as a carpenter, & was 
often employed as a carpenter, though 
not regularly :—Held: the tools could 
not. be considered exempt.—-NOEL +. 
LAVERDIERE (1881), 7 Q. L. R. 367.— 


(1895), 


implements & 


r. Law books.) — Pitfs. recovered 
judgment against defts., & under their 
execution had seized certain law books 
- of deft. These books had been sold 
by plitf. to deft. :—Ifeld: the books 
specifically paid for were exempt, 
but the rest were liable to be seized.— 
CANADA LAW BOOK Co. v. FIELDHOUSE 
(1909), 12 W. L. R. 396.—CAN. 


exempt from execution.—APPANA v. 
ee (1884), I. L. R. 9 Bom. 106. 

n. Tools of trade.) -——Toola & 
implements ordinarily used in the 
execution debtor’s occupation are no 
longer exempt from seizure when he 


under Yukon Exemptions Ordinance: 
—-Held : the wood was liable to seizure, 
& also the boiler, as the latter was not 
a chattel or necessary implement used 
by debtor in the practice of his trade 
HANNA © Heo ait v. oe 

v. FROOKS 11), 1 ._L. R. 
287.—CAN. d as 


s. Automobile used by professional 
chauffeur.}—An automobile used by 4 
judgment debtor to make his living 
as a professional chauffeur is not 
exempt from seizure under execution. 
—BURNS v. CHRISTIANBON, [1921] 2 
W. W. HR. 366; 16 Alta. L. R. 394.—CAN. 


Parr IIJ.—Particutar Forms or EXECUTION. 


xvi. Other Property. 

706. Heirlooms—Seizable.]—F. left plate, etc., 
to be enjoyed as heirlooms by the persons who 
should be in possession of his respective houses. 
A son being born who was tenant in tail (subject 
to his father’s life estate), the chattels so left 
vested absolutely in him; & he dying, vested in 
his father as his representative ; & were liable to 
be taken & sold for his (the father’s) debt.—FoLry 2 
v. BURNELL (1785), 4 Bro. Parl. Cas. 319; 1 Bro. 
2 EH. R. 216, H. L. 3 previous 
proceedings (1779), 2 Cowp. 436, n. 
han v. Bursiem (1790), 3 Bro- 
ewcastle (1806), 12 
Yarr v. Krroll (1808), 14 Ves. 478; Brandon v. Robinson 
Brouncker v. Bagot (1816), 1 Mer. 
271; Conduitt v. Soane (1844), 1 Coll. 285; Anon. (1848), 


; Morgan v. Rowland (1848), 13 
L. Pe. O. S. 4; Potts Vv. Potts (1848), 1 H. L. Casa. 671 ; 


C. C. 274; Rom. 1; 
Annotations :-—Mentd. Va 
C. C, 101; Lincoln v. 
(1811), 18 Ves. 429; 
11 L. T. O. S. 393 


L. J. Ch. 845 ; 


i. R. 5 H. 
767 ; 
Ch. 883; 


es. 218; 


Rowland v. Morgan (1848), 6 Hare, 463; 
Hackman (1852) 


26; Scarsdale v. Curzon (1860), 1 John. & 

v. Jones (1863), 32 Beav. 45 ; Moseley v. Cressey’s London 
& Burton Steam Cooperage Co, (1864), 35 L. 
Ie Johnson’s Trusts (1866), L. R. 2 Eq. 716; Shelley v. 
Shelley (1868), L. 
(1870), 39 L. J. Ch. 205; 
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Rochford v. 
9 Hare, 475; Cox v. Sutton (1856), ty 


oncaster v. Doncaster (1856), 3 K. & 


H. 40; Hoge 
. Ch. $60; 


Rk. 6 Eq. 540; Ashton v. Blackshaw 


Martelli v. eg Ge) 


L. 532; Temple v. Tring (1887), 56 
ite Angerstein, Aare vo, AN 
; te Fothergill’ I 
Price, [1903] 1 Ch. 149; Re Fitzgerald, Surman v. Fitz- 
erald (1904), 73 L. J. Ch. 436; He Chesham’s Settlmt., 
alentia v. Chesham, 
Parker v. Parkin, [1910] 1 Ch. 581; Re Swan, Witham v. 
Swan, [1915} 1 Ch. 829; Re , 
». Beresford-Hope, [1917] 1 Ch. 287; Jt Fowler, Fowler 
v. Fowler, [1917] 2 Ch. 307; 
1918} 2 Ch. 308; 
ean) 2 Ch. 491; Portman v. Portman, [1922] 2 A. C. 


707. Settled chattels—Settlement on wife by 


rstein, [1895] 
s Estate, Price-Fothergill v. 


[1909] 2 Ch. 329; Je Parker, 


Beresford-Hope, Aldenham 


Re Lewis, Busk v. Lewes, 
Re Harcourt, Portinan v. Portman, 





PART III. SECT. 1, SUB-SECT. 4.— 
E,. (0) xvi. 


t. Intoxicating liquors.) — Canada 
Temperance Act docs not prohibit 
judicial sales of intoxicating liquors. 
Under a warrant of distress upon a 
conviction for an offence against the 
second part of the Canada Temperance 
Act, deft.’8 property must be levied 
on, though it consists of intoxicating 
liquors only, & is in a place where the 
second part of the Act is in force.— 
Ez p. Yrvz2rpaTRIOK (1893), 32 N. B. R. 
182.—CAN. 

a. Letters in post office—<Addresscd 
to debtors. }—An attachment was placed 
on letters in the post office addressed 
to certain judgment debtors. The day 
before the attachment the senders of 
the letters had applied to have the 
letters returned to them :—J/eld: the 
post office master held the letters in 
trust for, or on behalf of, the judgment 
debtors, & they were accordingly liable 
to attachment on the application of 
the decree-holder.—NARASIMHULU  v. 
ingore (1890), 1. L. R. 13 Mad. 242.— 


e 


b. IIome of  debtor.j}— 49 Vict. 
c. 17, 6 LT (8), exempts from 
execution the land upon which deft. 
or his family resides, or which he 
cultivates wholly or in part, not ex- 
ceeding 160 acres.—HOCKIN v. 
WHELLAMS (1890), 6 Man, L. R. 521,— 
CAN. 

c, —— Sale by debtor — Morigage 

to secure Bye rhace Won Del, was 
locatee of certuin lands under Free 
Grants & Homesteads Act, R. 8. O., 
1887, «. 25, & duly obtained patent. 
therefor. Aftcrwards he & his wife 
sold & conveyed parts of the land, 
he taking back mtges. to secure the 
purchase-money :—Held: the mtges. 
were not interests in the land exempt 
from levy under execution.—CaANN v. 
Knorr (1890), 19 O. R. 422; 200. R. 
294,—CAN. 
: .)}—A_ building in which 
is the actual residence & home of a 
judgment debtor, & not worth more than 
$1,500, will be exempt from proceed- 
ings to realisethe jJudgment.—BKERTRAND 
v. MAGNUSSON (1895), 10 Man. L. R. 
490,—CAN. 

e. ——~.]— F. was the owner of 
a quarter section of land, which was 
his homestead, he & his family residing 
thereon. While it wus his homestead, 
he transferred it to his wife, the pltf. 
At the time of the transfer, defts. had 
an execution against the lands of F. 
on filo in the land titles office :—Held : 
pltf, took the property free from any 
claim of defts. under their execution.— 
FREDERICKS v. NORTH-WEST THRESHER 
Co, (1910), 15 W. L. R. 66; 3 Sask. 
L. R. 280.—CAN, 

f. .]—To render land exempt 
as a “ homestead,’’ under Kxemption 
Ordinance, 8. 2 (9), from seizure under 
the execution, there must be actual 
occupation of it by debtor & actual 








residence by him thereon, & there 
must be, on the land, a dwelling- 
house in which debtor lives. It is of 
no avail that he has always considered 
the land his house, & that it bas always 
becn his intention to make his per- 
manent residence thereon.—IMPrERIAL 
ELEVATOR Co. v. SHERE (1910), 14 
W. L. R. 32; 3 Sask. L. R. 197.—CAN. 


g. Onus of proof on debtor.}— 
Land being seized by the sheriff under 
execution, execution debtor claimed 
exemption for it as his homestead :— 
Held: the land was not the homostead 
of debtor, within the meaning of 
Exemption Ordinance; his absence 
therefrom was not of a mnerely temporary 
character; the onus was upon him, 
& he had not satisfied it.—Re HRTHER- 
INGTON (1910), 14 W. L. R. 529; 3 
Sask. L. R. 232.—CAN. 


J—If debtor is in 
actual residence upon the land at the 
time of the seizure, his home & the 
adjoining 160 acres are prima facie 
exempt; but, if the execution debtor 
of his family is not in actual residence 
upon the land at the time it is seized, 
it is primd facie not exempt & the onus 
is cast upon him to show that it is 
atill under the protection of Ordinance, 
& therefore not seizable.—-Re DALLIN 
(1911), 17 W. L. R. 5573; 4 Sask. L. RR. 
158.—CAN. 

k. -}~In 1906 H. made home- 
stead ontry for 160 acres of land 
in Saskatchewan, & had ever since 
resided on the land, with his wife, pltf. 
Deft. obtained a judgment aguinst H. 
& issued execution thereon. In 1910, 
H. obtained a patent for the land, & 
then transferred it to plitf., who sent 
in the transfer for registration. When 
she received her certificate of title, 
she found that it was subject to deft.’s 
execution :—feld: the land was 
exempt from seizure undor execution.— 
HAMILTON v. McCuala (1911), 18 
W.L. R. 84; 4 Sask. L. R. 193.—CAN. 


1. -J— Under Sask. Statutes 
(1912-13), c. 16, s. 17, amending Land 
Titles Act, a homestead, within the 
meaning of pene Hake Act, It. S. C., 
c. 47, & the surplus procecds thereof 
reinain exempt from executions after 
an involuntary or forced sale under 
process of law.—NaATIONAL TRUS? Co. 
v. STANOUL (1914), 29 W. L. R. 723; 
7 W. W. RR. 1389.—CAN, 

m. Execution registered — 
Mortgaye subsequently reyistered.}—An 
execution registered against a home- 
stead does not take priority over a 
mtge. subsequently registered.—Pot- 
LOCK v. HOLITZKI, [1918] 3 W. W. R. 
41; 11 Sask. L. R. 352; 42 D. L. R. 
491.—CAN. 

n. J—An_ execution debtor 
transferred land to his wife who 
acquired title subject to the execution. 
Before seizure under the execution, 
debtor & his family moved on to the 
land & continued to live thereon :— 
Held: the property was exempt from 





oy 

















acizure, being the ‘“‘ homestead’? & 
the property of one of dcebtor’s family. 
—CANADIAN BANK OF COMMERCE %. 
HO.IsKI (1920), 1 W. W. QR. 677.— CAN. 


oO. Residence of representatives 
of deceased debtor.|}—The exemption of 
the homestead in favour of the widow & 
children of a deccased execution debtor 
ig not available unless the homestead. is 
not only necessary for the mainte- 
nance & support, butis also in the enjoy- 
ment, of the widow or children.— fe 
TRIPP’S ESTATE, [1921] 2 W. W. QR. 
29.—CAN. 











p. J— The expression 
‘* materials of houses & other buildings 
belonging to & occupied by agri- 
culturists ’’ used in Code of Civil 
Procedure Act, 8. 266, is intended to 
exempt from attachment & sale the 
house dwelt in by an agriculturist as 
such & the farm buildings appended to 
such dwelling. The exemption extends, 
after the death of an agriculturist 
debtor, to his representative, who 
occupies the house in good faith as an 
agriculturist, & who docs not take it 
up merely with the view of defrauding 
his creditor.—RADNAKISAN  HAKUMJI 
v. BALVANT Rams (1883), I. L. R. 7 
Bom, 530.—IND. 

q. Loss of homesicad§ cha- 
racter—Resumption of residence by 
debtor.]—Land which had been deft.’s 
homestead but had lost its home- 
stead character & thus became lable 
to seizure under a writ of execution 
by which it was bound while still a 
homesteud was seized under pltf.’s 
execution by the sheriff giving notice 
& advertisement of seizure & intended 
sale. The sale was adjourned from 
time to time ponding the disposal of 

roceedings takon by deft. to prevent 
he sale. Some time after deft. had 
returned to the land & again taken up 
his residence thereon the she 
ro-advertised the land for sale on the 
date to which the sale had been ulti- 
mately postponed :—HUHeld: the second 
advertising was en for the purpose 
of giving publicity to the adjourned 
sale, & not as an abandonment of the 
previous seizure or sale proceedings, 
that the sale really took place under 
the adjourned sale proceedings, & 
therefore even though the deft. may 
have made the land his homestead 
before the re-advertisement, that fact 
did not avail to prevent the sale.— 
SASKATCHEWAN LEVATOR Co, v. 
AREND, [1923] 3 W. W. R, 1258; 4 
D. L. lt. 1207.—CAN. 


r. Proceeds of sale of steamshin.}— 
Held: tho execution debtor ae 
entitled, as an exemption under 
Homestead Act, to $500 out of $1,000 
realised by the sheriff on the sale of a 
steamship, the only exigible peraonalty 
of the debtor.— YORKSHIRE GUARANTEE 
& SEOURITIES CORPN. v. COOPER (1903), 
23 C. L. Tr. 302 : 10 B. Cc. R, 65.—CAN. 


8s. Goods of nartnershin.}—The ex- 
emption granted to a ‘ Debtor 
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Sect. 1.—Writ of fiert facias: Sub-sect. 4, E. (e) 
avi. & (f) 

husband—No evidence of fraud—-Bankruptcy of 
husband.}—-The mere fact that a husband makes a 
settlement on his wife with a power of revocation 
is in itself no evidence that the settlement was 
made with intent to defraud creditors. The wife 
is entitled to up possession of goods so settled 
on her as against the trustee in bkpcy. or an 
execution creditor of the husband.—Re TaRN, Hz p. 
TARN (1893), 57 J. P. 789; OT. L. R. 489, C. A. 

708. Goods particularly specified—By solicitor 
of creditor— Authority of solicitor.]—SmiruH v. 
KEAL, No. 1231, post. 

After-acquired chattels.|—Sec Biris oF SALE, 
Vol. VII., p. 55, No. 298. 

709. Not goods held on lien.|—LrEae v. EVANS, 
No. 598, ante. 


(f) Whose Property may be Seized. 
i. Goods of Execution Debtor. 

710. General rule.|—Where a sheriff, under a 
wiit of ji. fa. against A., seized & sold the furniture 
in his house, where he lived with a woman to 
whom he had been married, & to whom the goods 
belonged before the marriage :—Held : the woman 
having afterwards discovered that the marriage 
was void, might maintain trover against the 
sheriff, & recover the value of the goods, although 
it exceeded the price for which they were sold.— 
GLASSPOOLE v. YOUNG (1829), 9 B. & C. 696; 
4 Man. & Ry. K. B. 583; 71. J. O. S. K. B. 305 ; 
109 EB. R. 259. 

Annotations :—Consd. Balme v. Hutton (1883), 9 Bing. 471; 
Garland v. Carlisle (1837), 11 BH. N. S. 421. Refd, 
Clark uv. Nichulson (1835), 6 C. & P. 712; Whitmore v. 
Black (1844), 13 M. & W. 507. Mentd. Davis v. Arting- 
stall (1880), 42 L. T. 507. 


his family,’’ by the Exemptions 
Ordinance (Alta), docs not apply to @ 
partnership.—MACKINNON vv. REALS, 


right to exemption was 
privilege which she might insist upon 


EXECUTION. 


711. Joint debtors—Discharge of one under 
Insolvent Debtors Act—-Others not discharged— 
Judgments Act, 1838 (c. 110).|—A writ of fi. fa. 
having been sued out against four defts. jointly, 
a ca. sa. afterwards issued against them on Aug. 1, 
1840, under which one of them, J., was taken in 
execution on Aug. 10. Having thereupon filed 
his petition under Insolvent Act, he was dis- 
charged on bail on Aug. 22, & received his final 
discharge on Nov. 18. On Oct. 9 a horse belong- 
ing to him was taken by the sheriff under a fi. fu. 
of Aug. 11, 1840, issued by pltfs. against the four 
defts. :—Held: (1) the writ of fi. fa. was irregular, 
under Judgments Act, 1838 (c. 110), 5. 91, as having 
issued against a party who had been discharged 
‘under Insolvent Act; (2) the three other defts. 
were not discharged by the discharge of the In- 
solvent, & a new writ of fi. fa. might have issued 
against them, either on a return to the prior writ, 
or a suggestion on the record that one of them had 
been discharged from the debt by Insolvent Act.— 
RAYNES v. JONES (1841), 9 M. & W. 104; 1 Dowl. 
N. 8S. 373; 11 L. J. Ex. 62; 6 Jur. 133; 152 
Kh. R. 45. 

Ann oAON -—Refd. Newton v. Rowo (1844), 8 Scott, N. R. 

712. Goods comprised in executory contract— 
Contract not completed.|—Pltf. let to D. a house 
& the furniture therein for six months. During 
that period pitf. & D. entered into a written con- 
tract, whereby pltf. agreed to sell the house & 
furniture to D., the purchase-money to be paid on 
the completion of a good title by pltf. Before the 
completion of a good title, the contract was 
rescinded by consent of both parties :—Held: 
under this contract, the furniture never vested in 
D. as his property, &, therefore, could not be taken 


a spocial Seal aee R. 10 Cale. 39; 1830. L. 2. 


[1917} 1 W. W. Ri. 1328.—CAN, 

t. Stock-in-trude.J—A butcher’s safe, 
cash popstar, counter, etc., are 
part of his ‘‘ stook-in-trade,” & not 
oxempt from selzure under a writ of 
fi. fu.—-ENDRIZZI v, PETO & BECKLEY, 
11917] 1 W. W. R. 1439.—CAN. 

a. Household furnishings—-Piano.] 
—A plano comes within the term 
“household furnishings ’’ used in 
Kxemptions Act, 2. 8. 8., 1920 (c. 51), 
& may be claimed to be exempt from 
soizure along with other furniture where 
the combination value of the piano & 
such other furniture does not excced 
$500.—HO1maAM v. BRIGHT, [1923] 3 
W. W. ii. 94.—CAN. 

b. Kaemption— Only debtor can 
claim. jJ—Kxemption from seizure under 
execution is a privilege that can be 
claimed by the debtor only.—Youna@ 
Cane (1885), 3 Man. L. R. 302.— 





oO. ——.]— The cxemption 
of an urban homestead to the extent 
of $1,500 is a right personal to the 
debtor. He vannot assign or transfer 
it gua exemption.—Jte BELL, [1922] 1 
W. W. R. 1015; 67 D. L. R. 66; 32 
Man. L. R.9; 2C. B. 1. 271.—CAN. 


d. —— Afust be claimed within 
reasonable time.J—The $500 exemption 
from execution under Homestcad Act 
Amendment Act, 1890, 5. 2, is not an 
absolute right, but a privilege or option 
to be effectuated only by oclalming it 
within a reasonable time in Koa to 
the specific goodsseizable, or which have 
been soized, under execution, & does 
not apply to the proceeds of the goods 
after sale & conversion into money.— 


PILLING vo. STEWART (18 } 
‘yeah (1895), 4 B. G. R, 





Effect of debtor's 


e. Rear 
election not to claim.j—Held : deft.’s 


or not, at her option, & her election 
not to claim the privilege by borrowing 
the goods was binding upon her.-~ 
Semble : the right to exemption should 
be claimed at the time of delivery of 
possession or within a reasonable time 
thereafter.—Roy v. Fortin (1915), 
32 W. L. R. 7903; 9 W. W. RR. 407; 
25D. L.R.18; 223B.C. R. 282.—CAN. 


7 TRENWITH, 
[1922] 3 W. W. BR. 1205.—CAN. 
Where oods withdrawn 





g.- 
from.J—Goods generally exempted from 
selzure under execution but withdrawn 
from such exemption, when the pur- 
chase price of them is the subject of the 
judgment proceeded upon, are subject 
to seizure although the judgment has 
been recovered only upon a_ bill of 
exchange for the price accepted by the 
judgment debtor.—Canapba Law Book 
Co. v. (1907), 17 Man. L. R. 345 ; 
7 WwW. L. RR, 363,.—CAN. 


h. Purchaser at sheriff's sale 
-~~Acquires no. right.|}—A purchaser 
at a sheriff’s sale does not acquire an 
right or interest to or in goods whic 
are exempt from sale under Home- 
stead Act, & which have beon claimed 
as exempt pursuant to the statutory 
option given to the judgment debtor.— 
FLETCHER v. PENDRAY (1916), 34 
W.L.R. 310; 10 W. W. RR. 444.—CAN. 


k. Property must be necessary 
for debtor's livelthood.}—Before property 
of a Judgment debtor can be exempted 
from execution as fa under the 
head of the property described in 
Code of Civil Procedure Act, s. 266, it 
is necessary that the ct. should first 
express its opinion that such property 
is necessary to enable execution debtor 
to earn his livelihood, & the ot. which 
must decide this point is the ct. which 
issues the execution. — BAKHIR Mo- 
HAMMED v. DOORGA CHURN SHAHA 











PART III. SECT. 1, SUB-SECT. 4.-— 
E. (f) i. 


7103. General rule.J—After an at- 
tachment has issued, a rule will be 
granted against any one in possession 
of debtor’s property, to dcliver it up 
to the sherii! to whom the attachinont 
is dirccted.—MULLENS v. ARMSTRONG 
ee (1823-1900), 1 Ont. Dig. 230.— 


710 ii. .}—An agreement was to 
pay the purchase-monecy in kind, in 
equity the half share becamne tho pro- 
perty of vendor as svon as it camo into 
existence & was therefore never the 
property of vendce, & it was not subject 
to an exccution against vendce under 
which the whole yearly crop was scized 
while in the vendce’s possession :— 
Held: an exccution creditor can only 
realise upon such interest as debtor 
has in the property. — JOHNSON v. 








TANNER, {1923) 2 W. W. RR. 397; 2 
D. L. ht. 869.— CAN. 
1 Execution against  bene- 


jicitary./—One W. devised his personal 
estate to three trustees, of whom his 
widow was one, in trust to call in & 
convert the securities into money, &, 
when received, to invest same & pay 
the interest & produce to the widow 
during her life, for the maintenance 
of herself & children. The widow, 
after testator’s death, remained on his 
farm, & in possession of the stock & 
some porsonal property, s0me of which 
she sold, & the stock had been added 
to by breeding :—Semble : the property 
was liable, in the widow’s hands , to 
an execution against her, which, for 
all that appeared, might have been for 
a debt contracted for the support of 
herself & family.—PEmrRS v. CARRALL 
(1860), 19 VU. C. R, 229.—-CAN, 

m. ——— Where transfer effectual.] 
-—A partnership cxisting between 0. & 


Part []].—ParticuLaAR Forms oF EXECUTION. 


under an execution against him.—LANYON ». 
Tooacoop (1844), 13M. & W. 27; 13 L. J. Ex. 278 ; 
8L. T. O. 8. 164; 153 BE. R. 11. 


ii. Goods of Third Party. 


718. Goods made over by debtor to third party— 
By deed of gift—-Debtor remaining in possession. |— 
A deed of gift made of personal chattels is not 
good against creditors, if the donor continue in 
possession ; but if, while they are so in his pos- 
session, they are taken in execution, & redeemed 
for, & on account of the donor, they thereby 
become his absolute property again, &, notwith- 
standing the deed of gift, will pass to a legatee 
under a bequest of “‘ all his personal estate,”’ etc.— 
WINCHELSEA (COUNTESS) v. MAIDSTONE (LADY) 
(1691), 4 Mod. Rep. 51; 87 E. R. 257. 

714. Growing crops—Sale.|—-The vendece 
of a growing crop of grass, who is in possession of 
the field, for the purpose of making it into hay, 
can maintain trespass against the sheriff, if wher. 
cut, the close be entered, & part of the grass 
carried away by a person, who has purchased the 
grass of a bailiff of the sheriff, who had scized 
& sold it under a fi. fa. against the original vendor, 
where the person actually entering claims under 
the sale of the sheriff’s bailiff, & carries off the 
crop by his authority.—ToMPkKINSON v. RUSSELL 
(1821), 9 Price, 287; 147 E. R. 95. 

715. Bona fide transfer.|— SrrvEn- 
SON v. DICKENSON (1852), 19 L. T. O. S. 123. 

716. Under agreement with non- 
execution creditor.|-—A creditor having agreed 
with his debtor to take a growing crop in satis- 
faction, & debtor giving him a receipt for the 
amount of the debt, as if for money paid on a sale 
of the crop, & the creditor having taken pos- 
session :—Held: the transfer, though not regis- 

















8. was dissolved, C. taking all the assets 
& assuming all the liabilities of tho 
firm :—Held: in the absence of fraud, 
the goods of the firm were effectually 
transferred to C., & were subject to 





session by 
Co., 


(1862), 12 C, P. 596.—CAN. 
: Third party in 
posscssion. ]— ITeld : 
the B. & L. H. 
under statute, of the property 


495 


tered, was good as against an execution creditor.- 
NEWMAN v. CARDINAL (1862), 2 F. & F. 840. | 
St a -—Refd. Brantom v. Griffits (1876),45 L. J. Q. 


747 With intent to defeat execution.)—A 
tradesman expecting the execution of a writ of 
fi. fa. issued by the Ct. of Ch. for payment of costs 
in a suit, effected a sale of the whole of his fur- 
niture & stock-in-trade. The only document 
passing upon the occasion was a reccipt for the 
money paid upon the purchase. A few days after 
the purchaser had taken possession the writ was 
issued, & the sheriff subsequently filed a bill of 
interpleader, upon which the question arose 
whether the sale was fraudulent & void :—Held: 
it was not a ground for vitiating a sale that it was 
made with a view to defeat an expectant execu- 
tion; under the particular circumstances of this 
case there was no ground for saying that the pur- 
chase was not bond fide, & consequently the sale 
could not be set aside ; but there being facts of a 
highly suspicious character attending the transfer 
of the property, the purchaser was ordered to pay 
his own costs.—HALE v. SALOON OMNIBUS Co. 
(1859), 4 Drew. 492; 28 L. J. Ch. 777; 7 W. R. 
316; 62 Kh. R. 189. 

Annotations :—Mentd. Thomson v. Barrett (1860), 1 L. T. 
268; Re Baum, #xr p. Cooper (1878), 10 Ch. D. 313; 
North Central Wagon Oo. v. M. S. & L. Ry. (1887), 36 
Ch. D. 191. 

718. J—TowER FINANCE & FUR- 
NISHING Co. v. BROWN (1890), 6 T. L. R. 192. 

——.]—See, further, FRAUDULENT & VOLDABLE 

YONVEYANCES. 

Rights of third parties—-For improper seizure.]— 
See Sub-sect. 12, F., post. | 

Sce, also, Distress, Vol. XVIII., pp. 301-303, 
Nos. 393-404. 











under the contract.—JOHNSON  v, 


statulory LOGAN (1899), 32 N. S. R. 28.—CAN. 
the taking pos- 8. Goods sold to adebtor—Found in 
Railway possession of third party.j}—There is no 


presumption that goods sold in one 


an cxecution placed in the hands of 
deft. sheriff with instructions to levy 
upon & sell the goods of C.—CrRowE v. 
BUCHANAN (1903), 36 N.S. It. 1.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) ii. 


717 i. Goods made over by debtor to 
third party—With intent to defeat 
execution. ]—In trespass for taking hay, 
which pltf. claimed to have been de- 
livered to him by deft. in payment of a 
debt. :—Held : evidence was admissible 
on the part of deft., to show that the 
hay was delivered to pltf. in order to 
prevent its being seized on execution 
against deft., & that no properey. was 
intended to pass to pltf.—KNOWLKEs 
v. ADAMS (1863), 5 All. 445.— CAN, 

n. Without delivery.) — The 
sale of goods by parol in this case, 
without any actual delivery & change 
of possession :—Held ; void as against 
subsequent creditors.—WILLIAMS  v. 
RaPeLJE (1859), 8 C. P. 186.—CAN. 


oO. ])— Pltf. purchased 
& paid for a carriage from one F., 
but did not remove it from the shop. 
At the time of the sale, deft., as sheriff, 
held an execution against the goods 
of F,, of which I. had notice, & another 
one was placed in his hands subse- 
quently to the sale to pltf. F. carried 
on business as usual, notwithstanding 
these executions, & an actual seizure 
did not take place till later :—Held : 
pltf., having left the carriage in the 
vendor’s hands more than a reasonable 
time for the removal thereof, & there 
being no delivery, followed by an 
actual & continued change of possession, 
nor any bill of sale filed, the property 
remained in F.’s hands liable to 
seizure.—CaRRUTHERS  v. 











REYNOLDS 


nreyrously owned by the B. B. & G. Rh. 
3o., operated to transfer the same to 
the former, so as to prevent its being 
seizod under a fi. fa.—BUFFALO & 
LaAkK Huron Ry. Co. v. CORBETT 
(1859), 8 C. P. 536.—CAN. 

q. .]— Defts., warehouscmen, 
holding certain grain for one M., gave 
him wa warehouse receipt which he 
indorsed to pe who had purchased 
the grain either from or through him. 
The sheriff received a ji. fa. aguinst M., 
under which he seized. M. made a 
Leeper | assignment in insolvoncy. 
The sheriff gave an order for the gra 
to the assignee. Plitf. brought detinue 
& trover against defts., who had shipped 
a portion of the grain to him :—Held: 
he was entitled to recover, the grain 
passed to pltf. by the sale; & there 
was a sufficient change of possession, 
in the fact that upon & after the sale 
defts. held the grain for pltf., instead 
of for M., who was not himself in actual 
possession when he sold. RICHARDSON 
v. GRAY (1869), 29 U. C. R. 360.—CAN. 

r. J— Pltf & P._ entered 
into an agreement whereb pitt. 
me to purchase, & P. agreed to sell, 
all the deals that P. should cut & 
manufacture during 1897. The deals 
were hauled out & piled alongside the 
railway siding ready to be loaded on 
board the cars. A large geared 
was placed upon the cars by pitf. wit 
the assent of P., & was sent for ship- 
ment. The balance of deals remaining 
at the station having been levied upon 
by deft. sheriff, under an execution, & 
absent or absconding debtor process 
against P.:—Held: there was an 
irrevocable appropriation of the deals 
under which pltf. became possessed 
of the right to reccive & to have them 








year continue the property of the 
vendee when afterwards found in the 
possession of a third party as owner, & 
the sheriff may show that they belonged 
to such third party.—Kuissock ov. 
JARVIS (1859), 9 C. P. 156.—CAN, 

t. Debtor declining to receive 
goods in course of delivery.}J—A. & Co. 
purehased goods in Kngland from B., 
which were shipped to them, to be 
delivered ut L. While the goods were 
being transported, A. & Co. becoming 
insolvent, detormined not. to receive 
them, & so advised B., who immediately 
assented, & sent out a power of attorney 
to two persons to act for him. In 
the meantime, & while the goods were 
in charge of the railway co., defts. in 
these suits pluccd executions against 
the goods of A. & Co. in the hands of 
the sheriff, & seized the goods some 
distance from the ene of delivery :— 
Held: the declining to receive the 
goods by A. & Co. in th 





® course of 
delivery, communicated to B., & B.'s 
assent to & acting upon it as soon 
as advised, vested the goods in B., who 
was, as against tho executions, entitled, 
—Don v, LAw, DON v, OGILVIE (1862), 
12 C. P. 460.—CAN. 

a. Goods in hands of agent rds 
sale.}—Pltf. placed a mare in the 
custody of B. for sale with permission 
to make use of her pending the finding 
of a purchaser. hile the mare was 
in the possession of B. she was levied 
upon under an execution issued on a 
judgment recovered by deft. against 
B. & was delivered to deft. in settle- 
ment of the debt & costs :—~Held: 
pitf. was entitled to recover against 
deft. the value of the mare & damages 
for her detention.— GARDEN v. NEILY 
(1898), 31 N, Ss. R, 89.— CAN. 
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iii. Goods of Debtor Joinily with Third Party. 

719. Not seizable.|—The declaration stated 
that pltf. was possessed as of his own property of 
certain cattle, to wit, four horses, which deft. 
converted & disposed of to his own use. Pleas, 
that they were not the property of pltf.; that a 
judgment was recovered against J., & that deft., 
a sheriff’s officer, seized them under an execution 
against J., same being the goods & chattels of J., 
& liable to be seized & taken as aforesaid, & not 
being the property of pltf. To which the pltf. 
replied, that they were the cattle & property of 
plitf. modo et formd. At the trial it was found by 
the jury that they were the property of pltf. & J. 
jointly :—Held: the issue raised iy deft. was, 
whether the cattle were the sole property of J., & 
the jury having found that they were the joint 
property of pltf. & J., pltf. was entitled to recover. 
—FarraAR v. BESwick (1836), 1 M. & W. 682; 
2 Gale, 153; Tyr. & Gr. 1058; 5 L. J. Ex. 225 ; 
150 E. R. 608. 


Annotations :—Refd. Higgins v. Thomas (1846), 8 Q. B. 908. 
Mentd. Mayhew v. Herrick (1849), 7 C. B. 229. 


iv. Goods of Bankrupt. 


Sce BANKRUPTCY, Vol. IV., p. 175, No. 1624; 
Vol. V., pp. 673, 732, 733, 735, 768, 769, 808-837, 
982, 1092-1095, 1181-1183, Nos. 5957, 6342, 
6350, 6362, 6603-6608, 6902-7077, 8034, 8928— 
$947, 9547, 9549, 9551, 9558, 9559. 


v. Goods Subject to Bill of Sale. 

See, generally, BILLS OF SALE, Vol. VII., pp. 1 
et seq. 

720. Whether seizable—Not if bill executed bona 
fide.|—A farmer gave a bill of sale of all his farming 
stock to secure a debt, the agent of the vendee 
took possession, & resided on the farm while he 
converted the stock, but the vendor also con- 
tinued to reside on the farm, & exercised acts of 
ownership over parts of the stock :—Held: the 
debt being bond fide, & the bill of sale taken with 
a view to recover that debt, the jury were war- 
ranted in finding the bill of sale good against a 
judgment creditor taking the stock in execution.— 
BENTON v. THORNITILL (1816), 7 Taunt. 149; 2 
Marsh. 427; 129 E. R. 60. 
aneaion :—Refd. Martindale v. Booth (1832), 3 B. & Ad. 


721. ——— Bill of sale executed after seizure— 
Without notice of seizure—What amounts to 
notice.|—CGLADSTONE v. PADWICK, No. 564, ante, 

722. Subject to rights of holder.}—On an 
interpleader summons :—Held: after acquired 
property passed under a bill of sale, & the sheriff 
seized subject to the equities.—ANON. (1876), 2 
Char. Cham. Cas. 12; Bitt. Prac. Cas. 128. 

Ship.]|—See Sub-sect. 4, E. (e), xii., ante. 

Goods in apparent possession of grantor.]—Sve 





PART III. SECT. 4, SUB-SECT. 4.— 


them. 
b. Whether setzable.J)—-Testator he- 
queathed to J. EK. B. & his wife 
L. J. B. certain real & personal estate : 
~-Held: the gift was for the benefit 
of deft. J. E. B., & his wife jointly, & 
his interest could not be attached by 
an execution creditor.—FIskEN _ v. 
BROOKE (1879), 4 A. R. 8.—CAN, 


Cc. Indivisible chattel.] — A. 
having purchased from B. a half 
interest in a brood mare, paid in his 
purchase money $50 more than the half 
interest was worth, on the under- 
standing that B. was to keep & take 
care of the mare for a year, when A. 


sole or 





mare, & 


O. R. 685.—-CAN, 


was to have her, & her expenses were 
y til. thereafter to be shared equally between 
During the year, & whil 

B.’8 possession, she was seized & sold 
by the sheriff under an oxecution against 
Subsequently the mare had a colt 
which was in gremio at the time of 
the sale :-—Held: A. & 
in common of the mare; 
possession of the mare was not his 
exclusive possession, 
the possession of both: 
sale passed only B.’s interest in the 
C. by his purchase became a 
co-owner with A.; the property in the e 
colt followed that of its dam, & A. was 
an owner of an undivided moiety in 
both.—GuNN_ v. Burgess (1884), 5 fi. 


EXECUTION. 


i ae or SALE, Vol. VII., pp. 110-118, Nos. 649- 
685. 


Goods of which grantor not true owner.]—See 
BIxuxs OF SALE, Vol. VII., pp. 55, 56, 118-126, Nos. 
293-298, 686-717. 

Rights of parties—Grantee against execution 
creditor.|—See BILis OF SALE, Vol. VII., pp. 144, 
145, Nos. 793, 794. 798, 799. 

Grantee against wrong-doer.|—Sece BILLS 
oF SALE, Vol. VII., pp. 151, 152, Nos. 821-823. 
After satisfaction of grantee.]—See BILLS 
OF SALE, Vol. VII., p. 157, No. 843. 

Where transfer occurred.]— See BILLS OF 
Saux, Vol. VII., pp. 156, 157, Nos. 837-839, 841. 

Goods seized in execution before registration 
of bill.|—See BILus oF SALE, Vol. VIL., pp. 13, 31, 
84, 105, 106, 108, Nos. 53, 155, 486, 628-634, 
645-648. 

Interpleader by or against execution creditor.|—- 
Sec BILLS OF SALE, Vol. VIL., p. 128, Nos. 724-730. 











vi. Goods of Clergyman. 

See ECCLESIASTICAL LAw, Vol. XIX., pp. 417 
el seq. 

vii. Goods of Companies. 

See COMPANIES, Vol. X., pp. 739, 755, 761, 762, 
764, 1185, 1187, 1189, Nos. 4621, 4716, 4763- 
4767, 4783, 84104, 8414-8420, 8434, 8437-8439. 

Railway company—Exemption of rolling stock.} 
—See Nos. 6609-674, ante. 

viii. Goods Distrained. 

723. Whether seizable—Goods taken over by 
debtor’s trustee in bankruptcy.]—Goods seized & 
sold by the landlord under a distress for rent with- 
out any collusion, & purchased by a trustee of the 
tenant’s estate under an assignment by such 
tenant, for the benefit of the creditors, out of the 
trust funds, are not liable to be taken in execution 
by an annuity & judgment creditor, although they 
are permitted by the trustees to remain in the 
possession of the tenant.—GUTHRIE v. Woon 
(1816), 1 Stark. 367, N. P. 

724. J—Where a_ sheriff seized goods 
under a fi. fa., which were in the possession of 
another person under a distress for rent :—Held : 
the sheriff was not entitled to relief under Inter- 
pleader Act, 1831 (c. 58)—HIAYTHORN v. BusH 
(18384),2 Cr. & M. 689; 2 Dowl. 641; 3 L. J. Ex. 
210; 149 K. RR. 938. 

——.|—See No. 781, post. 

-——.]—See, also, Distress, Vol. XVIII, p. 342, 
Nos. 779-781. 

See, further, Sub-sect. 5, A., post. 





ix. Goods Held in Fiduciary Capacily. 

725. General rule—Property in hands of trustee 
not seizable.|—A. executed a deed, by which he 
conveyed chattels to B. in trust as to one moiety 
for certain scheduled creditors, as to the other for 


PART III, SECT. 1, SUB-SECT. 4.— 
KE. (f) ix. 


e in d. Trust property— Vested in ad- 


ministratriz—~In trust for herself & 
others.}—-Where property is vested in 
an administratrix in trust for the use 
of herself & others, such property 
cannot be seized in execution for her 
personet debt, though her legal estate 
e coupled with a beneficial interest 
in herself for life.—CoLONIAL BANK OF 
AUSTRALASIA ¥v. COOPER (1876), 2 
V. L. R. 41.—-AUS. 


B. were tenants 
B.’s 


but 
the sheriff's 





. Remedy of cestui que trust 
—In equity.J}—A dry legal cstate may, 
at law, be sold phe the sheriff under a 

fa. against the property of the 


trustee, the only remedy of the 


Parr Lil.—ParricutaR Forms oF EXEUUTION. 


A.’s own benefit. C., a creditor not in the schedule, 
sued A., & recovered & took out execution against 
the chattels in the hands of B. B. sued the 
sheriff’s officer & recovered at law. Bill for an 
injunction on the ground that the deed was void 
against creditors for the moiety. The ct. refused 
the injunction; for there can be no execution, 
against goods in the hands of a trustee. 

There are different situations in which an execu- 
tion cannot reach: first, from the nature of the 
property, as stock in the funds; secondly, from 
the hands in which it is, as a trustee’s. Here B. 
held the property in trust for certain creditors, & 
A. If he had converted it, or suffered it to be 
taken to any other purposes, it would have been 
a breach of trust in him; his action seems there- 
fore to have been properly brought. Cts. of 
equity have never granted an injunction on a 
similar case (MACDONALD, C.B.).—CAILLAUD v. 
Isrwick (1794), 2 Anst. 381; 145 BE. R. 909. 

726. Party holding goods as trustee — Manager 
of business.J|—PItf. having purchased a _ public- 
house, for which he could not himself obtain a 
license, because he resided in another tavern, 
put B., an insolvent person, into the house as his 
servant, to keep it for him, & supplied him with 
money to pay for the licensc, which was granted 
to B.:—Held: the sheriff was not entitled to 
take, under an execution against B., pltf.’s liquors 
& chattels in the house, committed to B.’s custody. 


—Dawson v. Woop (1810), 3 Taunt. 256; 128 
EK. R. 102. 
Annotations :—Consd, Rc Morgan, Pillgrem v. Villgrem 


(1881), 18 Ch. D. 93. Refd. Reed v. Blades (1813), 5 
Taunt. 212; Jarmain v. Hooper, Pilcher & Heenan 
(1843), 138 L. J.C. BP, 68. 

727. —-—- Vendor for purchaser.] —A., for a 
good consideration, assigned his interest in a farm, 
& his cattle & implements of husbandry then in 
the possession of the sheruf under a writ of fi. fa. 
at the suit of C., & the property was liberated by 
the sheriff on his taking security from B. B., 
after the assigninent, managed the propeity, but 
A. continued in possession ; on the property being 
afterwards taken in execution at the suit of D. :— 
Held: it was protected by the assignment to B.— 
JEZEPH v. INGRAM (1817), 8 Taunt. $388; 1 Moore, 
C. P. 189; 129 E.R. 609. 

Annotations :—Reld. Latimer v. Batson (1825), 4 B. & C. 

652; Murtindale v. Booth (1832), 3 DB. & Ad. 498. 


728. Mortgagor for mortgagee.|—A. being 
seised in fee of a close, on which a windmill was 
erected, mortgaged the close to B. for 1,000 years, 
& in same deed there was a conveyance by 
bargain & sale of the mill to him in fee. The mill 
was built of wood, removable at pleasure, & fixed 
to brickwork, which was let into the ground :— 
Held: the mill could not be taken in execution 
under fi. fa. sucd out against A. by one of his 
creditors, although A. had continued in possession, 
& carried on his trade therein.—STekWARD v. 
LoMBE (1820), 1 Brod. & Bing. 506; 4 Moore, 
UO. P. 281; 129 E. Rh. 818. 

Annotations :—Mentd. Hubbard v. Bagshaw (1831), 4 Sim. 
326; Ka p. Loyd (1834), 3 Deac. & Ch. 765; Hx pn. 
Belcher (1835), 4 Deac. & Ch. 703; Ha p. Reynal (1841), 
a ery De G. 443; Cook v. Walker (1855), 25 


729. —— Land under trust for sale — Debtor 





cestui que trust is inequity. Horwoop 
Lie (1877), 3 V. L. li. 368.--- 

f. ——— Debentures.]-~ BROCKVILLE 
v. SHERWOOD (1859), 7 Gr. 207.—CAN, 
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E. (f) h. 
g. Crops-——Upon land fraudulently 
assigned.J}— Crops grown upon land 


J.—-VOL. XXI. 





transferred or leased 
creditors, which are grown at the sole 
expense of the fraudulent vendee or 
lessee, belong to him & cannot be seized 
under execution as the goods of the 
vendor or lessor.—-COTTON v. BOYD 
(1915), 31 W. lL. R. 797.—CAN. 


Wife registered owner.]— 
Where grain seized in execution is 
claimed by the wife of the execution- 
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the beneficiary.]}—A judgment creditor has no 

claim on a fund, the produce of Jand over which 

a discretionary power of sale is given, & which is 

limited to debtor in default of sale if the power 

should at any time be exercised. Thus, where 
lands were limited to trustees, in trust to sell at 
discretion, & to pay certain debts, & to pay the 
surplus of the moneys to ]3., & in default of sale 

the lands were limited to B. in fee :—Held: B.’s 

judgment creditors could claim no lien on the 

produce of the lands when _ sold.—-FOsTER v. 

BLACKSTONE (1883), 1 My. & K. 297; 2 1. J. Ch. 

$4; 39 E. R. 6943; subsequent proceedings, sub 

nom. Foster v. COCKERELL (18385), 9 Bli. N. S. 

332, H. L. 

Annotations :— Refd. Arden v. Ardon (1885), 29 Ch. D. 702. 
Mentd. Peacock v. Burt (1834), 4 L. J. Ch. 33; Timson vr. 
Raimsbottom (1837), 2 Keen, 35; Jones v. Jones (1838), 
8 Sim. 633; Meux v. Bell (1841), 1 Haro, 73; Meok v. 
Kettlewell (1842), 11 lL. J. Ch. 293; Bugden v. Bignold 
(1843), 2 Y. & C. Ch. Cas. 377: Etty v. Bridges (1843), 
2Y.&C. Ch. Cas. 486; Wiltshire v. Rabbits (1844), 14 
Sim. 76; Wibknot v. Pike (1845), 5 Hare, 14; Rice v. 
lice (1853), 2 Drew. 73; Rooper v. Harrison (1855), 2 
K. & J. 86; Consolidated Investment & Insce. Co. v. 
Riley (1859), 1 Git?. 371; Macleod v. Buchanan (1864), 
4 Do G. J. & Sm. 265; Ward v. Duncombe, [1893] A. C. 


730. -—— Bailee.|—-Pltfs., brewers, supplied a 
customer with porter in casks on the terms that 
the empty casks were to be returned at his expense 
& risk, within six months from the date of the 
contract, or paid for at invoice price, at the 
option of the shippers :-—-Held: as soon as the 
casks were empty, the vendee of the porter was 
a mere bailee of the casks during pleasure, & the 
vendors had such an immediate right of possession 
as entitled them to maintain trover against a 
sheriff who wrongfully took them in execution.— 
MANDERS v. WILLIAMS (1849), 4 Mxch. 339; 18 
L. J. Ex. 4387; 183 L. T. 0.8. 325; 154 H.R. 1242. 
Annotation :—Consd. Jelks v. Hayward, [1905] 2 K. B. 460. 
Property comprised in marriage settlement.| 
-—Sce Nos. 735, 739, post. 

Husband for wife.]-—Scc Nos. 735, 740, 741, 





post. 


x. Goods Fruudulently Assigned. 


731. Authority to levy—What amounts to.]— 
In trespass against the sheriff for seizing & con- 
verting goods, as the goods of A., in which pltfs. 
claimed property under a prior bill of sale from 
A., it is necessary for the sheriff, in order to be let 
in to contend that the bill of sale is fraudulent 
& void, to give some evidence that he seized 
by authority from an execution creditor of <A., 
as the bill of sale would be valid between the 
parties & against strangers, but void only as against 
creditors. To connect the sheriff with the trans- 
action, pltfs. put in evidence his warrant to his 
officer to levy on the goods of A., which warrant 
recited a writ of fi. fa. at the suit of an execution 
creditor :—Held: the recital in the warrant was 
sufficient evidence, & the sheriff was not obliged 
to put in the judgment or the writ of fi. fa.— 
BESSEY v. WINDHAM (1844), 6 Q. B. 166; 14 
L.J.Q.B.7; 8 Jur. 824; 115 EK. RR. 64. 
Annotations :—N.F. White v. Morris (1852), 11 C. B. 1015. 

Consd. Haylock v. Sparke (1853), 1 IK. & B. 471: Bowes 


v. Foster (1858), 27 L. J. Ex. 262. Mentd. Phill 
Phillpotts (1850), 10 C. B. 85, ‘ Potts v 


debtor, & the execution-debtor & his 
wife were at the time of seizure living 
on the farm where the grain was, & 
farm had been transferred by the 
execution-debtor to his wife, the onus 
is on execution-creditor to establish 
that the grain belonged to debtor. 
If the farm on which the grain wag 
grown had been transferred by the 
execution-debtor to his wife fraudu- 
lently to defeat the execution, although 


KK 


in fraud of 
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Sect. 1.—Writ of fiert facias: Sub-sect. 4, EF. (f) 
x. & a 
732. .J]—In trespass against an exe- 


cution creditor & a bailiff of a county ct., for 
seizing goods, assigned as security for an advance 
of money, upon trust to permit the assignor to 
remain in possession until default in payment at 
the time stipulated & upon further trust to sell 
them upon such default being made, pltf. put in 
the warrant of execution, with the indorsement 
thereon by the officer that he had taken the goods 
under it :--Held: (1) the bailiff, as well as the 
execution creditor, Was bound to prove the judg- 
ment; (2) the warrant, reciting the judgment, 
though put in by pltf., was no evidence of such 
judgment.—WHItTE v. Morris (1852), 11 C. B. 
1015; 21L. J.C. P. 185; 18 L. T. O. S. 77, 256 ; 
16 Jur. 500; 138 E. RK. 778. 
Annotations :—Consd. Haylock v. Sparke (1853), 1 E. & B. 
471; McMabon v. Lennard (1858), 6 H. L. Cas. 970. 
Refd. Bowes v. Foster (1858), 2H. & N. 779; Burling v. 


Harley (1858), 3 H. & N. 271. Mentd. Barker v. Furlong, 
11891] 2 Ch. 172. 








733. Evidence of.|—-BESSEY v. WINDHAM, 
No. 731, ante. 

734. ——.]— WHITE v. Morris, No. 732, 
ante. 


Justification.|-—-See Part I1., Sect. 20, sub-sect. 4, 
A., ante. 

What amounts to fraudulent conveyance.]— See 
FRAUDULENT & VOIDABLE CONVEYANCES. 


xi. Goods of Husband and Wife. 

See, now, Married Women’s Property Act, 1882 
(c. 75). 

735. Property of wife—Debt of husband—Term 
of years—Assigned by her to trustees.)— Pir 
v. Hunt (1681), 2 Cas. in Ch. 73; 1 Hq. Cas. Abr. 
58; 22 EH. R. 852; sub nom. Pirr v. Hunt, 1 
Vern, 18; sub nom. Hunr v. Pit, Freem. Ch. 
78, L. C. 

Annotations :—Mentd. Jewson v. Moulyon (1742), 2 Atk. 
417; Incledon v. Northcote (1746), 3 Atk. 430; Becket 
v. Becket (1760), 1 Dick. 340; Doo d. Shaw v. Steward 
(1834), 1 Ad. & El. 300; Sturgis v. Chumpneys (1839), 
9 L. J. Ch. 10; Hanson v. Keating (1844), 4 Hare, 1. 
736. -| —(1) Goods of testator 

in the hands of his exor. cannot be seized in 

execution of a Judgment against the exor. in his 
own right. 

(2) The wife has a term of years vested in her 
before marriage. By the marriage the husband 
acquires a right to dispose of that term.... 











EXECUTION. 


Such a term may be taken in execution for hus- 
band’s debt (BULLER, J.). 

(3) Upon information given to the sheriff that 
the goods were the goods of testator, unappropri- 
ated by the exor., & on which he had no demand, 
he might have summoned a jury; & had the jury 
found them to be the goods of testator, not of 
the exor., he would have been justified in returning 
nulla bona (GROSE, J.).— FARR v. NEWMAN (1792), 
4 Term Rep. 621; 100 E. R. 1209. 


Annotations :—As to (1) Distd. Quick v. Stainos (1798), 1 
Bos. & P. 293.. Consd. M‘Leod v. Drummond (1810), 
17 Ves. 152. Distd. Ray v. Ray (1815), Coop. G. 264. 
Apld. Gaskell ». Marshall & Poland (1831), 1 Mood. & R. 
132. Refd. Fenwick v. Le vcock (1841), 2 Q. B. 108; 
ltouch v. Wright (1841), 8 M. & W. 155; Kinderley v. 
Jorvis (1856), 22 Beav. 1. As to (3) Refd. Balme v. 
Hutton (1833), 9 Bing. 471. Generaliy, Mentd. Hill v. 
Simpson (1802), 7 Ves. 152; Doe d. Woodhead v. Fallows 
ean 2 Or. & J. 481; Wilson v. Moore (1834), 1 My. & K. 


737. Bigamous marrilage—Goods not 
seizable.|—-GLASSPOOLE v. YOUNG, No. 710, ante. 

738. Agreement to settle by husband 
-—No transfer in fact effected.]|—N., in a marriage 
settlement, reciting that I., his intended wife, was 
possessed of certain goods, & that it had been 
agreed, that in case she survived him she should 
have the goods & such articles as might be brought 
in lieu thereof, for her own use, & in case she should 
die before him, that she might dispose of the goods, 
covenanted with trustees that he would not 
dispose of the goods without the consent of I., 
that he would purchase new articles in lieu of 
those which might be worn out or disposed of, 
that if she survived him she should have the 
goods for her own use, & if he survived her she 
should dispose of them, subject to his life interest. 
No assignment of the goods was made to the 
trustees. N. & 1. separated after their marriage, 
& I. demised the goods to F., as a yearly tenant :— 
Held: (1) the goods were, notwithstanding the 
settlement, the property of N., & might be seized 
under a fi. fa. against him; but (2) they could not 
be seized for his debt during the continuance of 
Je demise to F.—Izop v. LAMB (1830), 1 Cr. & 

° oO. 
Annotation :-——As to (2) Folld. Powlett v. Lee (1852), 19 

L. T. O.S. 23, 

739. Settlement by wife’s father.]— 
The savings of a married woman’s separate estate, 
like the income itself, become her separate estate 
in equity. 

Furniture was settled upon a married woman 




















that does not necessarily mean that 
the crop belonged to execution-debtor 
rather than his wife, yet the mere fact 
that she is the registered owner is not 
sufficient to give the wife the a a 
if the farm operations went on after the 
transfer just the same as before & the 
seed grain for the crop was purchased 
by execution-debtor the ct. may find 
that he is the owner of the crop, so that 
it is subject to the execution.—LEIPrI 
v. Fry, (1921) 2 W. W. R. 326.—CAN. 


k. Morltgage—In fraud of creditors 
—Voidable.)—-SYKES v. SOPER (1913), 
29 te L. hk. 193; 4 O. W. N. 1554.— 
CA e 


PART HI. SECT. 1, SUB-SECT. 4.— 
E. (f) xi. 

1. Property of wife— Debt of hus- 
bund.}-—A married woman, married 
before 1859, without any settlement, 
owned land about a mile from the farm 
on which she was living with her hus- 
band. The husband who managed this 
land suwed it with hay, the seed being 
his own, & the crop was afterwards 
cut at the expense of the wife, & taken 
to the husband’s farm, where it was 
kept separate from his hay :—-Held: 


the hay belonged to the wife, & was not 
seizable under an execution against the 
husband.—PLows v. MAUGHAN (1877), 
42 U. CU. R. 129.—CAN. ° 

m. —~.]— Pitf., who had 
been married in 1864, cultivated land, 
living upon it with her husband & 
working it under his advice, one-half 
of the land having been in 1874 devised 
to her by the father of her husband, 
the other half having been in like 
manner devised to her son. In an 
interpleader action brought by her 
against an execution-creditor of hor 
husband :—Held: pltf. was entitled 
to the crops on the whole farm as against 
the execution creditor.—INGRAM v. 
TAYLOR (1881), 7 A. R. 216.—CAN. 

n. -}—In order that the 
property of a married woman who 
carries on a business for herself may be 
provected from executions against her 

usband, it is not necessary that she 
should live separate & apart from her 
husband, or that the business should be 
carried on in a house other than that in 
which the husband & his wife reside.— 
MURRAY v. MCCALLUM (1883), 8 A. It. 
277.—CAN. 

oe. ——.]-—Pltf., 


ee ee 











@ married 


woman, carried on business separate 
& apart from her husband, with her 
husband’s consent, on premises 
occupled by her under a lease to herself. 
Deft., sheriff, under an oxecution 
against the husband, levied upon a 
piece of machinery on the premises, 
é& upon a number of saws used in 
connection with the machine. The 
trial judge found that the machine 
levied upon was the property of the 
husband, but there was uncontradicted 
evidence that the saws were the pro- 
erty of the wife, having been purchased 
y her personally for use in connection 
with the business :—Held: pltf. was 
entitled to recover for the value of the 
SUWS.—SLAVENWHITE wv. ARCHIBALD 
(1897), 30 N. 8. Rh. 240.—CAN. 


p. ——— ——.]}-- HARVEY v. 
(1905), 1 W. L. RR. 3860.—CAN. 


q- Onus of proof.) — 
Where property, apparently in the 
husband’s possession, is claimed to 
belong to the wife as her separate 
property, so as to exempt it from seizure 
under execution against the husband, 
the evidence of the separate proporty 
of the wife ought to be clear & satis- 
factory, & in order to justify such 


SILZER 
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[by her father] to her separate use; with money 
also her separate property she from time to time 
renewed such as wore out. The whole were seized 
by the sheriff for a debt of her husband :—Held : 
as a ct. of equity would under the circumstances 
have restrained the sheriff from selling the accre- 
tions as well as the original furniture, a ct. of law, 
upon an ape tye de summons, must take notice 
of the equitable claim of the wife’s trustee, & 
direct the sheriff to withdraw.—Duncan vv. 
CASHIN (1875), L. BR. 10 C. P. 554; 238 W. RR. 561; 
sub nom. DUNCAN v. CASHIN, CARR CLAIMANT, 


441, J.C. P. 225; 82 L. T. 497. 

Annotations :-—Apld. Kngelback v. Nixon (1875), L. R. 10 
C. P. 645. Refd. Norman v. Villars ene, 36 L. T. 663; 
Jennings v. Mather, {1901} 1 K. B. 108. 


740. Goods purchased from husband.] 
—A wife, who had separate estate, agreed to 
purchase from her husband some furniture & 
other personal chattels belonging to him, which 
were in the house in which she lived with him. 
She stipulated that a receipt for the purclhase- 
money should be given to her, & instructed her 
solr. to draw the receipt. After the purchase- 
money had been paid to the husband he signed a 
receipt which the wife’s solr. had prepared. ‘This 
document acknowledged the receipt from the wife 
of the agreed sum, as the purchase-money “ for 
ali my furniture, plate, etc., which I hereby 
acknowledge are now absolutely her property.” 
There was no formal delivery of the goods by the 
husband to the wife, but they remained, as they 
had previously been, in the house in which the 
husband & the wife were living together. She 
subsequently sent part of the goods to her own 
bankers, & the remainder were afterwards taken in 
execution by a judgment creditor of the husband. 
In an interpleader issue between the wife & the 
execution creditor :-—Held: (1) the receipt, not- 
withstanding the words at the end of it, did not 
form part of the transaction passing the property 
in the goods to the wife, but the property had 
passed to her by the prior & independent bargain, 
& consequently the receipt did not require regis- 
tration under Bills of Sale Act, 1878 (c. 31), & the 
wife was entitled to the goods as against the 
execution creditor; (2) the wife had a sufficient 
possession of the goods to take the case out of the 
Act, for the situation of the goods being consistent 
with their being in the possession of cither the 
husband or the wife, the law would attribute the 
possession to the wife who had the legal title.— 











claims being sustained, there ought to to the property; 


on the facte, 
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RAMSAY v. Marcrerr, [1894] 2 Q. B. 18; 63 
L. J. Q. B. 518; 70 L. T. 788; 10 T. L. R. 355 ; 
9 R. 407; 1 Mans. 184, C. A. 

Annotations :—As to (1 Apld. Clapham v. Ives, Holmes, 
Claimant (1904), 91 _L. T. 69. Consd. Re Reis, Hx p. 
Clough, [1904] 1 K. B. 451. Aa to (2) Consd. Re Satter- 
thwuite, Ex p. Trustee (1895), 2 Mans. 52. Folld. Withers 
v. Berry (1865), 39 Sol. Jo. 659 ; French v. Gething, [1922] 
1K. B. 236. Refd. Ze Magnus, Hz p. Sulaman (1910), 
80 L. J. K. B. 71; Rogers, Kungblut v. Martin (1910), 
103 L. T. 527; Re Lavey, Ex p. Trustee, [1919] B. & C. RK. 
116; Canvey Island Comrs. v. Preedy, [1922] 1 Ch. 179. 
741. Post-nuptial gift by husband.]— 

By a post-nuptial deed in May, 1914, a husband 

gave his wife certain household furniture in the 

house in which the husband & wife lived together. 

The furniture remained in the house, which con- 

tinued to be occupied by the husband & wife. 

Tho deed was not registered under Bills of Sale 

Act, 1878 (c. 31). Execution creditors under a 

judgment recovered in 1920 against the husband 

levied execution at the house. The wife claimed 
the furniture. In an interpleader issue between 
the wife & the execution creditors :—Held: the 
furniture was not in the possession or apparent 
possession of the husband within Bills of Sale Act, 

1878 (c. 31), s. 8; nor in his order & disposition 

or reputed ownership within Married Women’s 

Property Act, 1882 (c. 75), s. 10. 

Qu. : whether Marricd Women’s Property Act, 
1882 (c. 75), s. 10, applies only when a husband & 
wife are living together in premises where the 
husband carrics on business.-—FRENCH v. GETHING, 
[1922] 1K. B. 236; sub nom. FRENCH v. GETHING, 
GETHING CLAIMANT, 91 L. J. K. B. 2763 126 L. T. 
804; 38 T. L. R. 77; 66 Sol. Jo. 140; [1922] B. & 
C. RB. 30, C. A. 

Execution against 
HusBAND & WIFE. 

742, Property of husband —- Comprised in mar- 
riage settlement—Interest to wife.])—One being 
indebtcd by settlement before marriage, in con- 
sideration of the marriage, & of £10,000 his wife’s 
portion, which was supposed to be more than the 
amount of his debts at that time; conveys all 
his real estate, & likewise his houschold goods, 
his real estate, alone not being thought an ade- 
quate settlement, in trust for himself for lifo ; 
remainder to his wife for life, remainder to his 
first & other sons in strict scttlement. The lady 
being a ward of Chancery, the scttlement was 
approved of by the master, & the goods enumerated 
in a schedule. <A. after the marriage, continued 








married woman.] — See 


the husband reside upon that land, the 


be no reasonable doubt of their correct- 
ness.—SEMRY v. TEMPLE (1879), 19 
N. B. Rh. (3 P. & B.) 362.—CAN, 

r. -/— Goods pur- 
chased by a married woman were 
seized under oxecution issued on a 
judgment recovered against her hus- 
band :—Held: the property having 
been found in the possession of the 
husband & wife, the onus was on the 
wife, claiming to be owner of the 
property, to prove that she bought it 
with her own money.—CORMIER v. 
MATTINSON (1895), 27 N. 8. RR. (15 
R. & G.) 354.—CAN. 

— Judgment 


. -.J 
was obtained against pitf.’s husband 
& horses, waggons, machinery, eto., 
were seized y the sheriff under 
execution on it. On an interpleader 
issue to try the question of property 
in these articles, pltf. contended that 
the articles were hers, acquired mainly 
through a bill of sale & a business 
carried on by her separately from her 
husband :—-Zield: the business might 
be hers & yet her husband although 
her manager might do business for 
himself if he chose; pltf. had not 
discharged the onus of proving her title 











married woman, 


property other than that covered ne 
the bill of sale was her husband's 
liable to seizure under deft.’s execution. 
— DAVIBON v. SCHWARTZ (1908), 8 
W.L. R. 359.—CAN. 

t 











.J— Pitf., a 
was the rogistered 
owner of land, & lived thereon with her 
husband & children. She had bought 
the land without ussistance from her 
husband, who was insolvent, & she 
farmed it, with the assistance of ber 
children & others, & her husband at 
tinies assisted in the farm-work, but 
had a separate occupation. Produce 
of the land was seized by the shcriiff, 
under deft.’s execution against the 
husband, & was claimed b pitt. as 
her separate property :—Held: in 
spite of certain suspicious circum- 
stances, the evidence did not justify 
the conclusion that pltf. was guilty 
of fraud, & therefore, the property 
seized should be declared to be pitf.’s 
as against deft.’s execution.—KarstT 
v. COOK (1910), 15 W. L. R.679; 3 Sask. 
L. R. 406.—CAN, 

a. —- ——.)— Where a 
crop is grown on land owned by 4& 
married woman, & both herself & her 





crop, being the property of her land, 
prima facie belongs to her, & it can onl 

be held to be the husband’s when it is 
shown that he carried on the farming 
operations as head of the famlly or as 
tenant of the land.—Moosk MOUNTAIN 
LUMBER & HARDWARE Co. v. HUNTER 
1910), 13 W. L. R. 561; 3 Sask. L. R. 
9.—CAN. 

b. .J-~ Pitt. ur: 
chased froin a married woman certain 
furniture & other personal property 
contained in a building erected by her 
husband upon land, the deed of which 
was taken in the name of the wife, 
The property in question was claimed 
by the wife as having been purchased 
out of herownearnings. Intheabsence 
of evidence to show that the wife ever 
had any title to the property or any 
popecestoa of it other than what must 

© construed to be the possession of 
the husband :—Held: pitf., although 
a bond fide purchaser for value, could 
not recover as against an attaching 
creditor of the husband.—NICHOLLS 
Vv. McNEIL (1916), 60 N. 8, R. 67.—CAN. 

Cc. ~s—Where grain 
seized in oxecution ig claimed by 
the wife of the execution debtor, & 
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Secl. 1,--Writ of fiert facias: 
vi. & x12.) 


in possession of the goods ; after which a creditor 
at the time of the settlement, having obtained 
judgment, took them in execution :—Held: the 
settlement was good against creditors, & the 
trustees cptitled to the possession of the goods.— 
CADOGAN v. KENNETT (1776), 2 Cowp. 432; 98 
Ki. RR. 1171. 


wlnnotations :—Consd. Jarman v. Woolloton (1790), 3 Term 
ep, 618; Farr v. Newman (1792), 4 Term Rep. 621; 
Holbird v. Anderson (1793), 5 Term Rep. 235. Folld. 
Cross v. Glode (1797), 2 Esp. 574. Consd. Dewey v. 
Bayntun (1805), 6 Kast, 257; Dawson v. Wood (1810), 
3 Taunt. 256. Refd. Arundell v. Phipps & Taunton 
(1804), 10 Ves. 189; Hartley v. Smith (1819), Buck, 368 ; 
Simpson wv. Forrester (1829), Knapp, 231; Doe d. 
Richards v. Lewis, Richards v. Lewis (1852), 11_C. 3. 
1035; Wright v. Dickenson (1861), 4 L. T. 21. Mentd. 
Kdwards v. Harben (1788), 2 Term Rep. 587; Gordon v. 
Kast India Co. (1797), 7 Term Rep. 228; Doe d. Otley 
v. Manning (1807), 9 Kast, 59; Montford «. Cadogan 
(1810), 17 Ves. 485; Doe d. Dixon v. Willis (1829), 3 
Moo. & P. 24; Clarke v, Wright (1861), 6 H. & N. 819. 





743, --— —_--- --—— After acquired property.]— 
ANON., [1875] W. N. 2033; Bitt. Prac. Cas. 19. 
744, -—— Debts of wife — Writ to seize wife’s 


goods only.) —Ejectment against a feme sole who 
married before trial, & verdict & judgment against 
her by her original name :—Held: it was regular 
to issue an habere facias possessionem, & fi. fa. 
against her by the same name, though the fi. fu. 
was inoperative. 

It would be irregular under the fi. fa. to take the 
goods of the husband, for the writ is only to take 
her goods & she has none (BAYLEY, J.).—Dor d. 
TAGGART v. BUTCHER (1815), 3 M. & S. 5575; 105 
ii. R. 719. 
alate :—Apld. Thorpe v. Argles (1844), 1 Dow. & L. 


745. Assigned by husband to wife.] — 
RAMSAY v. MaraRerr, No. 740, ante. 
746. ——.] — FRENCH v. GETHING, No. 
741, ante. 
Wearing apparel of wife.] — See No. 70], 








ante. 

747, Property in possession of husband — 
Ownership in third party—-As trustee for wife.|-— 
The mere possession of goods is not sufficient to 
subject them to an execution issued against the 
person so possessing them, if it be satisfactorily 
proved that they were really bond fide sold to a 
third person as a trustee for his wife, & possession 


the execution debtor & his wife were 
ut the time of seizure living on the farm 


was a married woman carrying on 
business separately from her husband, 


EXECUTION, 


Sub-sect. 4, EH. (f) | taken by such third person.—Cross v. GLODE 


(1797), 2 Esp. 574, N. P. 

748. As trustee for wife.] — Testator 
bequeathed all his property to his daughter, a 
single woman, in terms amounting to a gift to her 
for her separate use, & appointed her sole extrix. 
She married after her father’s death; & a sum of 
stock, part of the property bequeathed to her was 
assigned, to trustees, in trust for her separate use, 
for life, & if she survived her husband, in trust 
for her absolutely, &, if not, then in trust as she 
should appoint by will, &, subject thereto, in 
trust for her husband; but the settlement did hot 
notice any other part of the property :—Held: 
the husband did not become entitled, in his marital 
right to the property remaining unsettled, but 
was a trustee of it for his wife; &, therefore, it 
could not be taken in execution under a judgment 
recovered against him.—NEWLANDS v. PAYNTER 
(1810), 4 My. & Cr. 408; 4 Jur. 282; 41 HK. R. 
158, L. C.3 subsequent proceedings, sub inom. 
L{OLMES v. NEWLANDS (1844), 5 Q. B. 634. 
Annotations :-—Consd. Whitworth v. Gaugain (1844), 3 

Hare, 416; Wright vw. Wright (1862), 2 John. & UH. 647. 

Refd. Langton v. Horton (1842), 1 Hare, 549; Iumphery 

v. Richards (1856), 25 L. J. Ch. 442 ; Ashton v. Blackshaw 

(1870), 39 L. J. Ch. 205. 

749. Parties passing as husband & wife — 
Property of woman-—Whether seizable.]—Although 
A. cohabits with B. & assumes his name & passes 
for his wife, & permits him to appear to be the 
owner of the furniture of the house in which they 
live, the furniture, being her property, is not 
liable to be taken under an execution against B.— 
Epwannps v. Bripces (1818), 2 Stark. 396. 
prea can :—Dbtd. Kdwards v. Farebrother (1828), 2 M oo 

750. .|— Where a woman has 
cohabited with a man for several years & passed 
as his wife, it seems that she cannot maintain 
trespass against a sheriff for taking goods in 
execution against the man, they being in the 
house where the parties resided ; but it having 
been left to the jury to say, whether they thought 
that the property might not have been given up by 
the woman to the man during cohabitation, & 
they having found in the affirmative :—Held: their 
verdict was  conclusive.—EDWARDS v. FARE- 
BROTHER (1828), 2 Moo. & P. 293; 71. J. 0.8. 
Oy Ps 72; 

751. -—— ~——.|—GLASSPOOLE v. YOUNG, 
No. 710, ante. 

















RYLAND v, ALNUTT (1865), 11 Gr. 


1356.—CAN. 





where tlhe gruin was, & which farin had 
been transferred by the exccution 
debtor to his wife, the ouwus is on the 
execution creditor to establish that the 


gTain belonged to the debtor.— 
Lenmri vy. Frey, (1921) 2 W. W. R. 
326,.— CAN. 











da. J—If a_ wife 
claims a chattel seized under execution 
against her husband, & being made 
pitf. in the interpleader issue thereon, 
shows that it was bought oF her with 
money realised from the sale of crops 
eTown upon her land acquired with her 
money, she has established a prima 
Jacie case in favour of her ownership 
of the chattel, & the onus is shifted 
to the other partics, notwithstanding 
the fact that her husband, owning the 
adjoining land on which they reside, 
has carried on the farming operations 
on the land, in the absence of evidence 
to show that he farmed her land as 
the head of the family or as a tenant. 
——Dikrck ov. THOMPSON, [1921] 3 
W. W. It. 573.— CAN, 


8, Effect of mnon-complianc 
with statute.}—-At the time of ihe oor 
viction & seizure under a warrant, A 





but bad not complied with Married 
Women’s Property <Act, 8. 52 by 
registcring the consent in writing of her 
husband to her acquiring separate 
property :—Held: the property was 
that of the husband.-—_RoOpENHISER 





f. Ieffect of ante-nuptial settle- 
ment.J—By an ante-nuptial settlement 
made in Lower Canada in 1833, it 
was agreed between the parties to the 
mnarriage that no community of pro- 
poy between them should exist, 

ut that cach should hold & continue 
to enjoy what cach then had, or should 
thereafter acquire. In 1848 certain 
goods of the husband were sold at 
sheriff’s sale, on execution against the 
husband, & having been bought in by 
a third party, were, by a deed of dona- 
tion, conveyed to the wife for her 
separate use. The parties having 
removed to Upper Canada, brought 
with them these goods, which were 
seized under execution issued on judg- 
ments obtained against the husband :— 
Held: the goods were not Hable to 
seizure for the husband’s debts.— 


g. Where part of purchase money 
belonged to husband.J|—BELL v. WER- 
MORE eee) 19 N. B. Rh. (3. PP. & B.) 


§34.—C 


h. Joint property — Seizable for 
husband’s debts.)—-Deft. commenced 
an hotel business about the time her 
husband became Insolvent & her 
husband assisted her in the business. 
Subsequently, deft. moved to Kk. & 
went into partnership with another 
in a real estate business, the husband 
acting aS manager & agent with 
authority to sign cheques, etc. Pltf. 
obtained a judgment against the 
husband in respect of a debt incurrod 
before his insolvency. In an action to 
cnable pltfs. to realise their judgment 
against defts.’ property :—Held: a 
married woman has, in respect of 
personal property, all the rights of a 
feme sole; here, on the facts, wife & 
husband were, however, carrying on 
the business together & the carnings 
were therefore the earnings of both; 

ltfs. were entitled to judgment.— 
‘RASER v. KIRKPATRICK (1907), 5 
W.L. R. 581.—CAN., 


Part III. -ParticuLaR Forms or EXxcurion. 


xii. Goods Let or Hired. 


752. Execution against lessor—-Goods let to 
lessee-—-Not selzable.]——Injunction to restrain 
sheriff from executing a fi. fu. against the furniture 
& effects of deft. at law, which, with a house & 
land, had been let by him to pltf., who was in 
possession, refused.—GARSTIN v. ASPLIN (L815), 
1 Madd. 150; 56 E. R. 57. 








753. -——-— -~— -—-—.|—Izop v. Lamp, No. 7388, 
ante. 
754, —_—— .|— Furniture let to a 


tenant cannot be seized under an execution against 

the lessors.—POWLETT (EARL) v. LEE (1852), 19 

L. T. O. S. 23, N. P. 

755. Execution against lessee or hirer — Goods 
of lessor taken— Whether interest of bailee or lessee 
in goods seizable.]|—LANCASHIRE WAGGON Co. v. 
FirTzHuau, No. 761, post. 

756. ——— Action by lessor against sheriff.] 
—(1) A. having let his house ready furnished to 
B. cannot maintain trespass against the sheriff 
for taking the furniture under an execution against 
B.; though notice were given that the goods 
belonged to A. 

(2) The distinction between the actions of 
trespass & trover is well settled; the former is 
founded on possession, the latter on property. 
Here pltf. had no possession ; his remedy was by 
an action of trover founded on his property in the 
goods taken (Lorp KENYON, C.J.)—WARD v. 
MACAULEY (1791), 4 Term Rep. 489; 100 E. R. 
1135. 

Annotations :— As to (1) Folld. Izod v. Lamb (1830), 1 Cr. 
& J. 35. Refd. Jelks v. Hayward, Hackney Furnishing 
Co., Claimants (1905), 92 L. 'T. 692. As to (2) Overd. 
Gordon v. Harper (1796), 7 Term Rep. 9. 

757. .|—Where goods leased as 
furniture with a house have been wrongfully taken 
in execution by the sheriff, the landlord cannot 
maintain trover against the sheriff pending the 
lease, because to maintain such an action he must 
have the right of possession as well as the right 
of property at the time.—GorRDON v. HARPER 
(1796), 7 Term Rep. 9; 2 Esp. 465; 101 KE. R. 
828. 

.innotations :-—Distd, Farrant +. Thompson (1822), 5 B. & 
Ald. 826. Folld. Pain v. Whittaker (1824), Ry. & M. 99. 
Apld. Donatty ». Crowther (1826), 11 Moore, C. P. 479; 
Ferguson 0. Cristall (1829), 5 Hing. 305. Folld. Izod »v. 
Lamb (1830), 1 Cr, & J. 35; Bradley ». Copley (1845), 
1 CC. 2. 685. Apld. Manders v. Williams (1849), 4 lixch. 
339. Consd. Jelks «. Hayward, [1905] 2 K. HK. 460. 
Reid. Nicolls v. Bastard (1835), 2 Cr. M. & lt. 659; 
White v. Morris (1852), 11 C. B. 1015. Mentd. Hall ». 
Pickard (1812), 3 Camp. 187; Davis v. Connop (13814), 
1 Price, 53; Bloxam v. Sanders (1825), 4 B. & C. v41; 
Owen v. Knight (1837), 4 Bing. N.C. 54; White v. Teal 
(1840), 12 Ad. & EK). 106; Fenn v. Bittleston (1851), 7 
Idxch. 152; Wiltshire v. Cottrell (1853), 1 Kk. & B. 674; 
Mears v. L. & S&S. W. Ry. (1862), 11 CO. BR. N.S. 850; 
Nybure v. Handelaar (1892), 61 L. J. Q. B. 7093; Nelson 
Murdoch v. Wood (1922), 126 L. T. 745. 


758 . }—Where goods lent on 
hire have been wrongfully taken in execution by 
the sheriff :—Held: the owner cannot maintain 
trover against the sheriff, he not having the right 
of possession as well as the right of property at the 
time of the sale.—PAIN v. WHITTAKER (1824), 
Ry. & M. 99, N. P. 

Annotations :—Folld. Ferguson v. Cristall (1828), 2 Moo. 

ee 524. Refd. Nicholls v. Bastard (1835), 2 Cr. M. & R. 

IT. 

759. —— Goods unsold.}] — An 
action by the owner of goods, let for an unexpired 
term, against the sheriff, for taking them under an 
execution against the party who hired them, 
is not maintainable, if it appear that the sheriff 





























PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xi 


k. Verbal sales 


against subsequent execution creditora— 
i Of vendor.j—B. made a verbal sale of 

: the goods in question to pltf., who paid 
of goods — Good him part of the price in two instalments, 
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has not sold; & it is in such case the duty of the 
party letting to give notice to the sheriff, of the 
limited nature of the hirer’s interest.—DUFFILIL v. 


SPOTTISWOODE (1828), 3 C. & P. 435, N. P. 
Annolatan :—Distd. Jones (Holloway) v. Woodhouse, [1923] 


760. Sale of goods by sheriff.] — 
If a party has goods on hire for a term, & the sheriff 
seizes them under an execution against such party, 
the owner of the goods may maintain an action 
on the case against the sheriff, if the sheriff sells 
the entire property of such goods ; but to support 
the action, he must show, that, as soon as the 
goods were seized, he apprised the sheriff that the 
goods were lent for a term only, in order that the 
sheriff might know that he had only a right to 
sell the qualified property that the hirer had in the 
goods.—DEAN v. WHITTAKER (1824), 1 C. & P. 
3L7, N. P.3 subsequent proceedings, 3 l. J. O. S. 


K. B. 67. 

Annotations :-—Folld. Duffill v. Spottiswoode (1828), 3 
Cc. & P. 435. Consd. Jelks v. Hayward, (1905] 2 K. B. 

Distd. Jones (Holloway) v. Woodhouse, [1923] 2 











460. 

- B. 117. Refd. Tancred ». Allgood (1859), 4 H. & N. 
38. 

761. —— ——— ——.]—7Jhe mere sale by 





the sheriff, not in market overt, under a fi. fa. of 
a chattel let to the execution debtor, without 
notice of the owner’s interest in it, is not a con- 
version or ground of action against the sheriff, but 
an absolute sale, & delivery of the chattel under the 
sale, to a purchaser; & a user by the purchaser, 
causing damage to the chattel, constitutes a cause 
of action. 

(1) To a declaration alleging that pltfs. having 
bailed & let to one P. railway waggons for a term, 
& being the owners, subject to the interest of P., 
deft. converted them & sold them to some persons 
unknown, whereby pltfs. were injured in their 
title & interest to & in the waggons, & same had 
become lost to pltfs., deft. pleaded that he sold 
the waggons & in market overt & converted them 
to his use as & being sheriff, under a writ of fi. fa. 
against P. & that at the time of such sale & con- 
version deft. had not any notice of pltfs.’ title to 
or interest In the waggons :—Held: the plea was 
an answer to the action. 

(2) Plitfs. new assigned for a conversion further 
than in the plea admitted, to wit, by absolutely 
selling pltfs.’ interest, & delivering the waggons 
to divers persons in pursuance of the sale, & 
thereby causing them to be used by the said 
persons, & worn by such user, & also that deft. 
damaged the waggons by causing them to be 
used, whereby they were worn; & that the 
waggons were lost to pltfs. by reason of the 
matters mentioned in the declaration, & that by 
reason of the newly-assigned matters pltfs. were 
injured in their title & interest :—Held: the new 
assignment was good, & was not a departure from 
the declaration. 

Qu.: whether the interest of a bailee or lessee 
of chattels can be taken in execution.—-LANCA- 
SHIRE WAGGON Co. v. FITZHUGH (1861), 6 H. & N. 
502; 380 L. J. Ex. 231; 31. T. 708. 

Annotations :—<As to (1) Refd. Jelks v. Hayward Hackney 

Kurnishing Co., Claimants (1905), 92 T.. T. 692. Generally, 

Mentd. Johnson v. Stear (1863), 15 C. B. N.S. 330; 


Hollins v. Fowler (1875), L. 2. 7 H. L. 757 ; Consolidated 
Co. v. Curtis, [1892] 1 QW. B. 495. 


762. Necessity for actual 
damage.]—An action against the sheriff for selling 
the reversionary interest of pltf. in goods in the 
possession of an execution debtor, cannot be 











& took from him written receipts there- 
for. Pltf. then executed a lease of 
the goods to B., who continued iu 
apparent possession thereof. The 
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Sect. 1.—Writ of fiert facias: Sub-sect. 4, E. (f) 
, rit. & xiv] 

supported unless actual damage has been sustained. 
The declaration alleged that pltf. was the owner 
of goods Icteto hire to T., & that deft. took them 
out of T.’s possession, & absolutely sold & disposed 
of them, so as to prevent them being followed, 
whereby pltf. was injured in her reversionary 
estate. Plea, that deft. sold the goods as sheritf 
under a fi. fa. & not in market overt, & that pltf. 
had not sustained, & would not sustain any 
damage by reason of the premises :—Held: the 
plea was an answer, the sale not affecting pltf.’s 
rights—TANCRED v. ALLGOOD (1859), 4 H. & N. 
438; 28L. J. Ex. 362; 33 L. T. O.S. 150. 
Annotation :-—Mentd. Mears v. L. & S. W. Ry. (1862), 11 

C. BL N.S. 850. 

763. ——— Notice by owner of goods to sheriff 
—Of debtor’s limited interest.|.—DrEAN v. WHIT- 
TAKER, No. 760, avle. 











764. J—DvUFFILL v. SPOTTIS- 
woonr, No. 759, ante. 
765. --— Goods on hire purchase agree- 





ment.|—Under a hire-purchase agreement pltfs. 
let to the tenant of premises certain furniture the 
value of which was about half of that of all the 
goods upon the premises. Deft., who was the 
lessor of the premises, having recovered judgment 
against the tenant for arrears of rent, obtained a 
fi. fa. thereon, under which the sheriff scized all 
the goods on the premises & some days later, 
on Apr. 27, 1921, sold them by public auction. 
The sale realised £105 Ss. 8d., &, after deduction 
of the sheriff’s charges & other sums, about one- 
half of that amount, or £52 10s. 6d., was received 
by deft. in respect of the judgment debt. Pltfs. 
were informed of the seizure of the goods some days 
before the sale, but they gave no notice to any one 
that the goods hired belonged to them, & they 
made no inguiries until May, 1922, when they for 
the first time learned of the execution & sale. In 
an action by plitfs. against deft. to recover the sum 
last above mentioned as money had & received 
by deft. to the use of pltfs. :—Held: (1) the action 
for money had & received was well founded ; 
(2) in the circumstances pltfs. were not estopped 
from maintaining the action by reason of their not 
having informed the sheriff as agent of deft., 
or at all, that the goods hired belonged to them 
& should not be sold ; (3) pltfs. were not entitled 
to recover the whole amount received by deft., 
but only a proportion thereof corresponding to 
their share of the goods sold.—JONES BROTHERS 
(TToLLOWAY), Lrp. v. Woopnousn, [1923] 2 K. B. 


117; 92 lL. J. K. B. 638; 129 L. T. 317; 67 
Sol. Jo. 518, D. C. 
766. —~— -~——,]—Tfurniture was let for 





hire with an option to purchase under a hire-pur- 
chase agreement, which contained a clause giving 
the owners the right without previous notice to 
determine the hiring & retake possession of the 
furniture, if it should at any time be seized or taken 
in execution. The furniture was taken in execution 
by the high bailiff of a county ct., & no claim having 
been made to it, was appraised & sold under the exe- 
cution & the proceeds paid into ct., & the furniture 
delivered to the purchaser. On the day after the 
sale the owners heard for the first time of the seizure 
& sale of the furniture, & gave notice of their 
claim to the proceeds. An interpleader summons 
was issued at the instance of the high bailiff, & 
in the course of the interpleader proceedings the 


sheriff under a Pigs grr a oat 
. fa. upon a ju 
obtained by defts. agalnat Be ai 


claimed them, &, 
interpleader issue 


(-— Held: 
sales, if bond fide, 


were g00d against 


EXECUTION. 


execution creditor admitted the title of claimants, 
who gave a notice claiming damages against the 
high bailiff in respect of the alleged conversion of 
the furniture by selling it :—Held: as under the 
hiring agreement claimants had a right to its 
possession immediately upon its being taken in 
execution, the sale by the high bailiff amounted 
to an act of conversion for which he was responsible 

in damages to them.—JELKS v. HAYWARD, [1905] 

2 K. B. 460; sub nom. JELKS v. IIAYWARD, 

HACKNEY FURNISHING Co. CLAIMANTS, 74 L. J. 

K. B. 717; 92 L. T. 692; 53 W. R. 686; 21 

T. L. R. 527; 49 Sol. Jo. 685, D. OC. 

767. Lessor agent of owner of goods.|— 
In an interpleader issue to try whether certain 
goods were the property of pltf. as against deft., 
the execution creditor, it was proved that the 
goods were, at the time of the seizure, in the pos- 
session of the execution debtor to whom they had 
been let by pltf. The goods were in fact the 
property of W., who had lent them to pltf., who 
was his agent, allowing her to let them as owner 
to whom she would :—#Held: pltf. had sustained 
her claim.—-GREEN v. STEVENS (1857), 2 H. & N. 
146; 5 W. R. 497. 

Annotations :—Consd. Peake v. Carter, [1916] 1 K. B. 652, 
Refd. Richards v. Jenkins (1886), 17 Q. B. D. 544. 
Termination of bailment.}]— See BAILMENT, 

Vol. III., pp. 106, 107, 111, Nos. 315-326, 350. 





xiii. Goods Subject to Tien. 


768. Whether seizable— Without satisfying lien.] 
—A. deposits goods with B. as a sccurity for 
money advanced by B., with a promise to deliver 
the bill of lading, when it should arrive, indorsed 
to B. OC. is employed as a broker to dispose of 
the goods for .’s benefit. Before the bill of 
lading arrives, the goods are attached in the 
mayor’s ct. in the hands of C. by a creditor of A. : 
—Held; (1) the transfer of the property to B. 
was complete, though the bill of lading had never 
been indorsed, &, therefore, the foreign attach- 
ment was no answer to an action by B. against C. 
for the proceeds. 

(2) Pitf. in a foreign attachment cannot take 
the money or goods out. of the hands of a garnishee 
who has a lien thereon, without discharging the 
lien.—NATHANS v. GILES (1814), 5 Taunt. 558; 
128 HK. R. 808; sub nom. GILES v. NATHAN, | 
Marsh. 226. 

Annotations :—Mentd. Smidt v. Ogle (1815), 6 Taunt. 74; 


Giles v. Hutt (1848), 1 Exch. 701; Dearle v. Ker (1849), 
4 iixch. 82. 


769. .|—A. sells to B. a carriage, to 
be paid for partly by a bill upon the dolivery, & 
partly by a bill at a future day, & B. neglecting 
to take the carriage, A. obtains a verdict against 
him for goods bargained & sold. Until the amount 
is paid to A., he has a licn upon the carriage, & 
the sheriff cannot seize it under a fi. fa. against the 

oods of B.—HOoULDITCH v. DESANGES (1818), 2 
stark. 337, N. P. 

770. -]—The landlord of an inn has a lien 
on the goods of his guest for board, lodging, & 
wine supplied to such guest by the guest’s order, 
whatever may be the amount, provided the guest 
be possessed of his reason, & not an infant. There- 
fore the sheriff, under a writ of fi. fa. against the 
guest, can only take the guest’s goods, subject to 
the lien of the landlord for such his bill, & not 
merely subject to a lien for a reasonable quantity 
of wines, etc., only. The landlord of an inn has a 
lien for money lent to his guest, if it was agreed 














subsequent execution creditors of the 
vendor.—ESNOUF v. GURNEY (1895), 4 
B.C, RR. 144.—CAN, 


upon trial of an 
verbal 
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between them at the time of the loans that the 
est’s goods should be a security for the sums 
ent.—PROCTOR v. NICHOLSON (1835), 7 C. & P. 
67, N. P. 
Annotation :—Mentd. Hughes v. Done (1841), 1 Q. B. 294. 
771. .|—W., captain of a ship, pledged his 
chronometer, then in the poreeion of the makers, 
to defts., the owners of the ship, in consideration 
of their advancing him £50, & allowing him the 
use of the instrument during a voyage on which 
he was about to depart. After the voyage he 
placed it at the makers, & there pledged it to pltf., 
for whom the makers, being ignorant of the pledge 
to defts., agreed to hold it, the money advanced 
by defts. not having been repaid :—Held: the 
property in the instrument was in defts.— REEVES 
v. CAPPER (1838), 5 Bing. N. C. 1363; 1 Arn. 427; 
6 Scott, 877; 8 L. J. C. P. 44; 2 Jur. 1067; 132 
EK. R. 1057. 


Annotations :—Refd. Flory v. Denny (1852), 7 Exch. 581; 
Young v. Lambert (1870), L. R. 3 P. C. 142; Mills wv. 
Charlesworth (1890), 25 Q. B. D. 421. Mentd. Walker v. 
Clyde (1861), 10 C. B. N. S. 381: Langton v. Waring 
pees 18 C. B. N.S. 315; Donald v. Suckling (1866), 
a IR. 1 Q. B. 585; Meyerstein v. Barber (1866), L. Rh. 
2C. P. 38; Burdick v. Sewell (1883), 10 Q. B. D. 363; 

Hilton v. Tucker (1888), 39 Ch. D. 669; Cochrane v. 

Moore (1890), 25 Q. B. D. 573; Morris v. Flipo (1892), 

Hh e arene! ; Dublin City Distillery v. Doherty, [1914] 








772. ———.]|—LgEaa v. Evans, No. 598, ante. 

773. .|—BALLS v. PINK, No. 563, ante. 

ue ———.|—-RoGErs v. KENNAY, No. 777, 
post. 

775. Equitable lien.]|—Deft. T., a ship- 





builder, being the owner of certain ships, & being 
engaged in building a screw yacht, pltf. advanced 
him moneys from time to time. In Oct. 1856, 
deft. gave pltf.. a memorandum, whereby he 
undertook, ‘‘ in consideration of the advances to 
receive as pltf.’3 agent the amount due to him, 
deft., for the screw yacht, & to account to pltf 
for same, the amount being pltf.’s property.’ 
In Nov. following deft. signed another memo- 
randum whereby he undertook ‘to forthwith 
assign all his estate & effects to pltf., on behalf of 
himself & the rest of his creditors.’’ No assign- 
ment was ever made as contemplated in the agrce- 
ment; but pltf. continued to cmploy deft. at a 
salary in managing the property & completing 
the screw yacht, until deft. left the premises, 
taking his furniture with him, & having assigned 
his lease to the pltf. Pltf. then removed all the 
vessels & employed another person to look after 
them. 

The vessels were shortly after seized in execu- 
tion in an action for debt brought against deft. T., 
by L., another deft. Pltf. claimed to be owner of 
the vessels. An order for sale in default of pay- 
ment was obtained in chambers, whereupon the 
bill was filed :—Held: whatever may have been 
the legal right of pltf. in the vessels before the 
execution, pltf. had clearly established his right 
to relief in equity.—-WITHALL v. TUCKWELL 
(1859), 34 L. T. O.S.3; 5 Jur. N.S. 929. 

776. Sale subject to lien—Refusal of holder 
of goods to deliver up.]|—The sheriff sold a vessel 
& her stores by public auction under an execution. 
The sails were seized on the premises of a sailmaker. 
At the time the purchase was completed in Aug. 


PART IIH. SECT. 1, SUB-SECT, 4.— m. 
E. (f) xiv. 


l. Whether seizable.}—Under a writ 
egainst the mtgor. of goods, the 
sheriff, under 20 Vict. c. 3, cannot sell 
the goods themselves & transfer the 
possesion to the purchaser.—SQualk v. 





Chattels in 
morigagee.|—Semble ; under an execu- 
tion against a mtgor. of chattels the 
sheriff may seize goods in possession 
of the mtgee., so that he may exposc 
them to view, although he can sell 
only the equity of redemption.— SMITH 
v. COBOURG & PETERBOROUGH RY.Co. » © 
(1859), 3 P. R. 113.— CAN. 
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1822, the sheriff gave to the purchaser an order 
on the sailmaker to deliver up the sails; but he 
refused, alleging that he had a lien upon them for 
£60. The writ} was returnable in Michaelmas 
Term, 1822. In Apr. 1823, the purchaser gave 
notice to the sheriff that he could not use the 
vessel without the sails & should redeem them :— 
Held: the purchaser had accepted the order by 
not informing the sheriff before the return of the 
writ, that he could not obtain the sails —DUNCAN 
v. GARRATT (1824), 1 C. & P. 169; 2L. J. O. S. 
K. B. 142. 
Ship subject to lien.]|—See No. 681, ante. 


xiv. Goods Mortgaged. 

777. Not seizable.]|—Under an execution against 
the goods of A., the sheriff cannot seize goods which 
A. has deposited with another person as security for 
a dcbt.— ROGERS v. KENNAY (1846), 9 Q. B. 592 ; 
15 LL. J.Q. B. 381; 11 Jur. 14; 115 E. R. 1401. 

778. Machinery—tTools.|-—Trustees were 
empowered under a local Act to purchase land, 
etc., for the purpose of making public docks, & 
to raise funds by borrowing money on the security 
of the rates & tolls to be levied under the Act, 
& of any property vested in the trustees by virtue 
of the Act, & the mtges. executed for this object 
were to be pursuant to a certain form, & to be 
registered. In the course of the execution of the 
works a large quantity of tools, machinery, & 
materials were purchased by the trustees for the 
purposes of the works, which they subsequently 
mortgaged to the contractor by two deeds which 
were not in the form given by the statute or 
registered. Subsequently these materials, ,tools, 
é& machinery were seized under an execution 
against the company :—Held: the mtge. was 
valid, & the materials, ectc., were not liable to be 
seized.—M‘Cormick v. PARRY (1852), 7 Exch. 
355; 21 L. J. Ex. 143; 18 L. T. O.S, 291; 155 
E. R. 984. 





779. —-— ——.]—Cross v. Barnes, No. 641, 
ante. 
780. Goods in bond.]-—Goods imported 





from England into Quebec, consigned to M. & S. 
& stored in the Customs’ warehouse there, accord- 
ing to the Customs’ regulations for freight, 
duties, & storage, were, by a contract in writing, 
pledged by M. & S. for advances made to them by 
G. & K., & a note of such pledge entered in the 
book of the chief officer of the Customs, specifying 
the conditions on which the loan was made, with 
a request to such officer to hold the goods subject 
to the orders of G. & K., they paying the duty 
& storage charges before removal. JL., a creditor 
of M. & S. obtained judgment in an action against 
them, &, under a fi. fa., seized the goods so in 
bond, the execution of which was opposed by 
G. & K., who made an application main levée to 
the ct., on the ground, that by the above contract 
the property of M. & S. in the goods in question 
was conveyed to them to secure repayment of the 
advances made by them. The judge of the 
superior ct. allowed such opposition, holding that 
the opposants, G. & K., were pledgees of the goods 
in question. Such judgment, though overruled 
by the full ct., & afterwards by the Ct. of Q. B. 
in Lower Canada on appeal, was upheld by the 


n. A deft. at the time of 
his arrest & examination had personal 
property subject to a chattel m 

Held : such property was not Hable to 
be taken under an execution.—Re 
MILLER v. SMITH, Ex p. MILLER (1896), 
34 N. B. BR. 5 AN. 





osscssion of 
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‘ -)—A_ sale or mtge., if 
- treal, though made for the purpose of 
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Judicial Committee, who were of opinion, that the 
circumstances of the case & the dealings of the 
parties constituted a constructive delivery, & 
that the judgment which dismissed the opposition 
of G. & K., & gave effect to the seizure under the 
execution to their prejudice as pledgees, could not 
be supported.—YoOUNG v. LAMBERT (1870), L. R. 
3 P. CG. 142; 6 Moo. P. C. C. N.S. 406; 39 L. J. 
P.C. 21; 22 L. T. 499; 18 W. R. 497; 3 Mar. 
LC. 412; 16 E. R. 779, P. C. 

Ships.|—See Nos. 677-680, ante. 

Goods pawned.|— See Nos. 782-784, post. 


xv. Goods Pawned or Pledged. 

781. Not seizable.|-—A man gages his goods in 
pledge for £40 borrowed, & after the debtor is con- 
victed in £100 in debt to another, these goods shall 
not be taken in execution till the £40 be paid, for 
the creditor has an interest in them ; & also goods 
taken for distress cannot be taken in execution.— 
ANON, (1548), Bro. N. C. 149; 738 E. R. 912. 

782. —-~—.]—Goods in the hands of the pawnee 
shall not be taken in execution ... until the money 
is paid to the pawnee, because he had a qualified 
property in them, & the judgment creditor had only 
an interest (LLOLT, C.J.).—CoGGs v. BERNARD (1703), 
3 Salk. 268 ; 2 Ld. Raym. 909; 1 Com. 133; Holt, 
K. B, 528; 91 E. R. $17. 

Annotations :~-Mentd. Anon. (1693), 2 Salk. 422; Buckmyr 


nrenwawwsse Ve MV LIANE BE VA Ebb Jy oo BMPCHS Abe Abe BF wT AAU UUAAWEL te 
Lawson (1736), Lee temp. Hard. 194. Kettle v. Bromsall 
(1738), Willes, 118; Charitable Corpn. v. Sutton (1742), 
2 Atk. 400; Hartop v. Hoare (1743), 3 Atk. 44; Ryall 
v. Rolle (1749), 1 Atk. 165; Pasley v. Freeman (1789), 
3 Term Rep. 51; Mason v. Lickbarrow (1790), 1 Hy. BI. 
357; Elsee v. Gatward (1793), 5 Term Rep. 143; Guil- 
liam v. Barnett (1804), 2 Sinith, K. B. 1553; Gibson v. 
angle (1814), 4 Camp. 72; Cavenagh v. Such (1815), 
1 Price, 328; Pippin v. Sheppard (1822), 11 Vrice, 400 ; 
Storr v. Crowley (1825), M‘Cle. & Yo. 129; Whitchead vt. 
Greetham (1825), 2 Bing. 464; Corbett v. Packington 
(1827), 6 B. & C. 268; Gledstane v. Hewitt (1831), 1 ‘yr. 
445 ; Fx p. Cording (1832), 4 B. & Ad. 198 ; M‘Kenzie +. 
M*‘Leod (1834), 10 Bing. 385 ; Vaughan v. Menlove (1837), 
3 Bing. N. C. 468; Boorman v. Brown (1842), 3 Q. B. 
O11; Ross v. Hill (1846), 2 C. B. 877; G. N. Ry. v. 
Shepherd (1852), 8 Exch. 30; Micklethwaite v. Merrill 
(1852), 19 L. JT. O. S. 61; Shepherd v. G. N. Ry. (1852), 
19 L. 'T. O. S. 324; Balfe v. West (1853), 13 C, 13. 4663 
Crouch tv. L. & N. W. Ry. (1854), 14 C. B. 255; Dansey 
v. Richardson (1854), 3 KE. & B. 144; Baxendale v. Eastern 
Counties Ry, (1858), 27 LL. J. C. bP. 137; Blakemore v. 
Bristol & Exeter Ny. (1858), 8 KE. & B. 1035; Syred v. 
Carruthers (1858), Ik. B. & E. 469; Belfast & Ballymena, 
cte. ty. v. Keys (1861), 9 H. L. Cas. 556; MacCarthy v. 
Young (1861), 6 H. & N. 329; Marriott v. Anchor Rever- 
slonary Co. (1861), 3 De G. F. & J.177; Martin v. Reid 
(1862), 11 C, B, N.S. 7303; Taylor_v. Caldwell (1863), 
3B. & 8S. 826; Beal v. South Devon Iy. (1864), 11 L. L. 
184; DPigot v. Cubley (1864), 15 C. B. N.S. 701; PP. & 
O. Steam Navigation Co. v. Shand (1865), 3 Moo. P. C. C 
N.S. 272; Swire v. Leach (1865), 5 New Rep. 314 

Donald v, Suckling (1866), L. R. 1 Q. B. 585; Grill v 
General lron Screw Collier Co. (1866), 12 Jur. N.S. 727 

Skelton v. L. & N. W. Ry. (1867), L. R. 2 C. P. 631, 
Giblin v. McMullen (1868), L. It. 2 P. C. 317; Readhead 
v. Mid. Ry. (1869), L. R. 4 Q. B. 379; Searle v. Laverick 
(1874), L. R. 9 Q. B. 122; Liver Alkali Co. v. Johnson 
(1874), L. 2. 9 Exch. 338; Nugent v. Smith (1875), 1 
C.P.D.19; Harris v. G. W. Ry. (1876), 1 Q. B.D. 515; 
Hoare v. G. W. Ky. (1877), De Colyar’s County Court 


defeating an intended or probable 
execution, is valid against the execu- 
tion creditor.—'LILLAKCHAND HINDU- 
MAL v, JITAMAL SUDARAM (1873), 10 
Bom. 206.— IND. 
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decree, goods belonging to B., but in 
[Gesecsion of a pledgec, 
Bcize by a bailiff. 
interpleader 
recover the goods :—Held : the pledgee 
was entitled to have the goods released 
hae to him & to have the custs-of his suit 
» (£) xv. pale by the execution creditor.— 
BHINJI GOVINDJI v. 
ong L. KR. App. 31; 14 W. Rk. 


Cattle in pledgee’s con- 


EXECUTION. 


Cases, 192; RBergheim v. G. E. Ry. (1878), 3 C. P. D. 221 ; 
Foulkes v. Met. Dist. Ry. (1880), 28 W. ht. 526; Cutler v. 
North London Ry. (1887), 56 L. ‘IT. 639 ; The Moorcock 
(1889), 14 P. D. 64; Shaw v. G. W. Ry., [1894] 1 Q. B. 
373; The Winkfield, [1902]. 42; Harris v. Perry, [1903) 
2K. B. 219; Wallis v. G. N. Ry. (Ireland) (1903), 12 a 4 

& Can. Tr, Cas. 38; Cheshire v. Bailey, [1905] 1 K. B. 

237; Clarke v. Wost Ham Corpn., [1909] 2 K. B. 858; 

Shrimpton v. Hertfordshire County Council (1910), 74 

J. P. 305; Bath v. Standard Land Co., [1911] 1 Ch. 618 ; 

Attenborough v. Solomon, [1913] A. C. 76; Hatton 1. 

Car Maintenance Co, (1914), 110 L. T. 765; Banbury wv. 

Bank of Montreal, [1918] A. C. 626; Coldman v. Hill, 

{1919) 1 K. B. 443; The Empress (1923), 92 L. J. P. 42; 

Ellis ‘Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; Pratt 

v. Patrick, [1924] 1 K. B. 488. 

783. .|—1f this had been the case of pawned 
or pledged goods before the day they could not be 
legally seized because the property would be 
altcred.—R. v. Corron (1751), Park. 112; 2 Ves. 
Sen. 288; 145 E.R. 720; subsequent procecdings 
(1755), Park. 142, Ex. Ch. 

Annotations :-—Refd. Farr v. Newman (1792), 4 Term Rep. 
621; R. v, Lee (1819), 6 Price, 369. Mentd, Cooper v. 
Chitty (1756), 1 Burr. 20; > Uppom v. Sumner (1779), 
2 Wm. BI. 1294; Bradyll v. Ball (1785), 1 Bro. C. C. 427 ; 
Rorke v. Dayrell (1791), 4 Term Rep. 402; R. v. Wells 
(1807), 16 Kast, 278; Swain v. Morland (1819), 1 Brod. 
& Bing. 370; RK. v. Giles (1820), 8 Price, 293; Whitley 
vw. Roberts (1825), M‘Cle. & Yo. 107; Giles v. Grover 
(1832), 9 Bing. 128; HR. v. Kdwards (1853), 9 Exch. 32; 
Carlisle v. Whaley (1867), L. R. 2 H. L. $913 Lebain v. 
Philpott (1875), L. Jt. 10 Exch. 242; Secretary of State 
for War v. Wynne (1905), 75 L. J. K. B. 25. 

784. Whether still redeemable or not.]— 
Re ROLLAsoN, LOLLASON v. ROLLASON, ITALSE’S 
CLAIM, No. 787, post. 

785. Redemption moneys—-Right of sheriff to.] 
—-A. having signed judgment against B., upon a 
warrant of attorney, a writ of fi. fa. issued to levy 
the sum of £600, under which the sheriff took pos- 
session in Feb. Between Feb. & Mar. he realised 
part of the levy, £390, partly by the sale of B.’s 
goods, but principally by the receipt of moneys 
on the redemption of goods, which had been 
pledged with B., who was a pawnbroker. In 
Mar. B. became insolvent & went to prison, & 
a vesting order, under Judgments Act, 1838 
(c. 110), was made upon Apr. 7, & an assignee 
appointed. The sheriff had not paid over the 
£390 to the execution creditor. Upon an applica- 
tion by the assignee to the ct., under Interpleader 
Act, 1831 (c. 58), 8. 61, to order the sheriff to pay 
over the above sum to him for the body of the 
creditors :—Held: the execution creditor, & not 
the assignee, was entitled to that money.—SqQuiRE 
v. HUETSON (184]), 1 Q. B. 308; 4 Per. & Dav. 
633; 10 L. J. Q. B. 1163; 5 Jur. 840; 113 E.R. 
1149. 

786, —-- |—Re RoLLason, ROLLASON 
v. ROLLASON, HALSE’s CLAIM, No. 787, post. 

787. Right to sell unredeemed articles.] — In 
levying execution upon a pawnbroker, the sheriff 
is entitled to seize articles deposited in pledge 
with him in the course of his business, whether the 
same are still redeemable or not, & to receive 
redemption moneys, & to sell when the period of 
redemption has expired.—Re RoLLASON, ROotr- 
LASON v. ROLLASON, HALSE’S CLAIM (1887), 34 
Ch. D. 495; 56 L. J. Ch. 768; 56 L. T. 303; 35 
W. RHR. 607; 3 T. L. R. 326. 

















trol.|—Cattle, the property of a judg- 


were ment debtor, were pledged to a 

The pledgee creditor, who thereafter lont them to 
suit, to his servant for the purpose of ploughing 
his (the servant’s) lands. While in the 


servant’s possession they were attached 
in execution on a Judgment obtained 
i a third party :—Held;: as the 
pledgee’s so lending them did not take 
them out of bis control, the cattle must 
be declared not executable.—-PHILLIPS 
v. SOQAKA (1915), E. D. 1. 37.—8. AF. 
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xvi. Goods of Testutor in Hands of Personal 
Representative. 

788. Whether seizable—Death of debtor after 
execution awarded.|—If doft. die after fi. fa. 
awarded, the goods may be taken in the hands of 
his exor.; & the officer shall not be affected by a 
false return.—PARrKxEs v. Moss (1590), Cro. Eliz. 
181; 78 E.R. 487. 

Annotations :—Consd. Anon. (1724), 8 Mod. Rep. 225. fd. 
Harwood v. Phillips (1663), O. ee 464. piste 
789, - Teste of writ before death.]— 

ANON. (1690), 2 Vent. 218; 86 E. R. 403. 

790. ——- Allenation of testator’s goods—By 
personal representative—Valuable consideration.|— 
At law an exor. may alien the assets of testator, 
& when aliened, no creditor can follow them, & 
where the alienation is for a valuable consideration, 
this ct. suffers it as well as at law.—NUGENT v. 
GIFFORD (1738), 1 Atk. 463; West temp. Lard. 
4945 26 HK. R. 294, L. ©. 

Annotations :—Consd. Whale v. Booth (1784), 4 Doug. K. B. 
36; Farr v. Newman (1792), 4 Term Rep. 621. Reid. 
Mead v. Orrery (1745), 3 Atk. 235; Hill». Bipeon (1802), 
7 Ves. 152; M‘Leod v. Drummond (1810), 17 Ves. 152; 
Graham v. Drummond, [1896]1 Ch.968. Mentd. Ithell x. 
Beane (1749), 1 Ves. Sen. 215: Taner v. Ivie (1742), 
Belt’s Sup. 386 ; Scott v. Tyler (1788), 2 Bro. G. C. 431 . 
Andrew v. Wrigley (1792), 4 Bro. C. C. 125; Dickenson 
v Lockyer (1798), 4 Ves. 36; Keane v. Robarts (1819), 
4 Madd. 332; Wilson v. Moore (1834), 1 My. & K. 337, 
791. Debt of personal representative— 

Effect of acquiescence of representative—Whether 

devastavit committed.|—The goods of testator in 

the possession of his exors. are taken, & sold, 
under a fi. fa., on a judgment against the exor. for 

a debt of his own, & with his consent :—Held: 

the property would pass by such execution, not- 

withstanding the pltf. in the action against the 
exor. knew they were assets. Semble: otherwise 
if he had known of an unsatisfied debt; & so 
had colluded with the exor. to make a devastavit.— 

WHALE v. Boor (1784), 4 Doug. K. B. 36; 

4 Term Rep. 625, n.; 99 E.R. 755. 

Annotations :—Consd. Farr v. Newman (1792), 4 Term Rop. 
621; Quick v. Staines (1798), 1 Bos. & P. 293; Fenwick 
v. Laycock (1841), 2 Q. B. 1038. Refd. Hill v. Simpson 
(1802), 7 Ves. 152; M‘Leod », Drummond (1810), 17 
Ves. 152; Ray v. Ray (1815), Coop. G. 264; Graham 
v. Drummond, [1896] 1 Ch. 968. Mentd. Shirreff v. 


Wilks (1800), 1 Hast, 48; Doe d. Woodhead v. Fallows 
(1832), 2Cr. & J. 481. 

















792. ——.|—F arr v. NEWMAN, No. 736, 
ante. 
793, —-— .| —The effects of testator can- 


not be taken in exccution for the debt of the exor. 

(LorpD ELpon, C.).—M‘LEnp v. DruMMOND (1810), 

17 Ves. 152 H 34 E. R. 5Y, L. C. 

Annotations :—Consd. Kinderley v. Jervis (1856), 22 Beav. 1. 
Refd. Spackman v. Timbrell (%837),  Dounelly, 209. 
Mentd. Keane v. Robarts (1819), 4 Madd. 332; Wilson 
v, Moore (1834), 1 My. & K. 337; Haynes v. Forshaw 
(1853), 11 Hare, 93; Russell v. Plaice (1854), 18 Beav. 21 ; 
Barrow v., Griffith, Barrow v. Newman (1864), f1 Jur. N.S. 
6; Re Brettle, Brettle v. Burdett (ee ) 2 De G. J. & Sm. 
244; Re Morgan, Pillgrem v. Pillgrem (1881), 18 Ch. D. 
93; Ee Cooper, Cooper 1, Vesey (1882), 20 Ch. D. 611; 
fe Ingham, Jones v. Ingham, [1893] 1 Ch. 352; Graham 
v. Drummond, [1896] 1 Ch. 968; Re Kemnal & Still's 
Contract, (1923] 1 Ch. 293. 





794. ——.]-—-GASKELL v. MARSHALL, No. 
800, post. 
795. .}——Where the goods of testator, 








which have long remained in the hands of his exors. 
but consistently with the trusts of the will, are 
seized by the sheriff under a fi. fa., on a judgment 
against the exor. in his own right, the sheriff 
may be liable to an action; & if deft. in the 
execution disputes the seizure, on the ground, that 


PART III. SECT. 1, SUB-SECT. 4.— 
» (f) xvi. 

788 i. Whether seizable-— Death oy 

debtor after execution awarded.}—The 

death of a deft., after the placing of an 


revive the 


execution against goods in the sheriff’s 
hands, did not make it necessary to 
judginent against his 
exors. or administrators to make valid 
the seizure under the writ, of goods 
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the goods were held by him, as executor in trust 
for others, & not in his own right, that is a claim 
by a person “not being the party against whom 
the process issued,” which will entitled the sheriff 
to an interpleader rule under Interpleader Act, 
1831 (c. 58), s. 6.—Fenwick ». Laycock (1841), 
2Q. B. 108; 1 Gal. & Dav. 5382; 11 L. J. Q. B. 


146; 6 Jur. 841; 114 FB. BR. 43. 
Annotation :—Consd. Re Morgan, Pillgrem v. Pillgrem 
(1881), 18 Ch. D 93. 


796. .|—In the case of personal assets 
of a deceased person these could not be taken in 
execution by the judgment creditor of the exor. 
(KomILLY, M.R.).—KINDERLEY v. JERVIS (1856), 
22 Beav.1; 25 1. J. Ch. 538; 271. T. O. S. 245 ; 
2 Jur. N.S. 602; 4 W. R. 579; 52 E. ue ree 3 

7 —— ‘ 860), 6 Jur. N. 8. 
ane OU ite panacea. (Teay, L R3 Cc. PR. 

235; Robinson v. Nesbitt (1868), lL. R. 3 C. P. 264; 

Gill v. Continental Gas Union Co. (1872), 41 L. J. Ex. 176; 

Price v. Price (1887), 35 Ch. D. 297; Jte Leavesley, [1891] 

2Ch.1. Mentd. Nicholls ». Rosewarne (1859), 6C. B. N.S. 

480; IXyre v. M‘Dowell (1861), 9 H. L. Cas. 619. 

797. —— .|—L., one of the exors. of M., 
& of the devisees in trust of M.’s estate, gave a 
bond to O. for £7,000 describing himself as sole 
exor. of M., but the vondition was for payment by 
L., his heirs, exors. & administrators :—Held : 
the real estate of testator M. could not be taken 
in execution under a judgment against I. de bonis 
propriis, & purchasers for value having notice of 
the will of M., which showed that there were several 
joint devisees, had no good title, though in 
possession of the estate.—LINDSAY v. ORIENTAL 
Bank at ConumMBo (1860), 13 Moo. P. C. C. 401: 
31.7. 98; 15 BF. R151, P. ee er ee 

; LONSs 2— . Lindsay v. u Aen . 
A ene ier ee ddan (1871), L. R38 P. C. 707, 


798. Representative carrying on 
testator’s business.|—Re Morcan, PILLGReM v. 
PILLGREeM, No. 802, post. 

799. Effect of long possession by 
representative—Six or seven years.|—After a lapse 
of six or seven years, equity will not restrain by 
injunction a creditor of an exor. from taking in 
execution the gouds of testator for the exor.’s 
own debt.—Ray v. Ray (1815), Coop. G. 264 ; 
35 E.R. 553. 

Annotations :—Distd. Re. Morgan, Pillgrem v. Pillgrem 
(1881), 18 Ch. D. 93. Mentd. /te Thomas, “yr yp. Thomaa 
(1842), 3 Mont. D. & De. G. 40; Kitchen v. Ibbetson 
(1873), L. R. 17 Eq. 46. ; 
800. --—— .|-—An_ intestate died in 

Aug.; her next of kin took out Jetters of adminis- 

tration in same month, & went & lived in her 

house till Nov., when the goods of the intestate 
in the house were seized under a fi. fa, against the 
administrator for a debt of his own :-—Held < 
an action Jay against the sheriff by the adminis- 
trator, in his representative capacity, for, this 
seizure. Semble: if the administrator had 
remained in possession for a very long time, it 
would have been otherwise.—GASKELL v. MAR: 
SHALL (1831), 5 C. & P. 31; 1 Mood. & R. 182. 
Annotations :~—Consd. Fenwick v. Laycock (1841), 2 Q. B. 





























108. Refd. Jte Morgan, Pillgrem v. Pillgrem (1881), 18 
Ch. D. 93. 
301. ———- ——— Consistent with terms of 





testator’s will.|—FENWick v. Laycock, No. 795, 
ante. 

$02. ——_— ——— —-——. Inconsistent with terms of 
testator’s will.|—If an exor., in pursuance of the 
directions contained in testator’s will, carried on 
testator’s business, & in so doing contracts debts, 


which were owned by deft. at the 
time of his death.—-TURNER v. PATTER- 
SON (1863), 13 C. P. 412 —OAN. 
s.——  Chattels real — Liability of 
executor de son tort.)}—Under a writ 


506 


Sect. 1.—Writ of fiert facias: Sub-sect. 4, BE. (f) 
avi. & (g) i. & v1 

the fact that he has carried on the business in his 

own name & that testator’s assets employed in it 

are ostensibly the exor.’s own property, will not 

entitle a judgment creditor of the exor. to take in 

execution testator’s assets. 

Lapse of time & an enjoyment of the assets 
in # manner inconsistent with the trusts of the 
will, coupled with the consent of the beneficiaries, 
may, however, raise an inference of a gift of the 
assets by them to the exor., & entitle his judgment 
creditor to take them in execution. But, when the 
possession & the time which has elapsed are in 
accordance with the trusts of the will, no such 
inference can arise.—Re MORGAN, PILLGREM v. 
PiniGreM (1881), 18 Ch. D. 938; 50 1. J. Ch. 834 ; 
45 L. T. 183; 30 W. R. 223, C. A. 


Annotations :-—Consd. Jennings v. Mather, {1901] 1 K. B. 
108. Refd. Graham v. Drummond, [1896] 1 Ch. 968. 
Mentd, Re Gorton, Dowse v. Gorton (1889), 60 L. T. 305. 


803. Debts of husband of personal repre- 
sentative—Executrix using goods as own & hus- 
band’s property.]—If an extrix. use the goods of 
her testator as her own, & afterwards marry, & 
then treat them as the goods of her husband, she 
shall not be allowed to object to their being taken 
in execution for her husband’s debts.— QUICK v. 
STAINES (1798), 1 Bos. & P. 2938; 2 Esp. 657; 
126 E. R. 911. 

Annotations :—Distd. Gaskell v. Marshall (1831), 5 C. & P, 

Pari Ite Moore, Lz p. Mooro (1842), 2 Mont. D. & 


804. Goods in hands of agent of personal repre- 
sentative—Debts of agent—Goods not seizable.j}— 
Where an exor. before probate by his agent takes 
the goods & carrics on the business of deceased, 
& judgment is recovered against the agent as 
exor., & a writ of fi. fa. issued thereunder directing 
the sheriff to levy on goods of deceased in his 
hands as exor. of deceascd to be administered, the 
sheriff is not justified, as against the exor, in 
seizing goods of deceased in such agent’s hands.—— 





SYKES v. Sykes (1870), L. R. 5 C. P. 1133 39 
L. J.C. 2P.179; 22 L. T. 236; 18 W. RR. 551. 
Annotation :-—Refid. A.-G. v. New York Breweries Co., 


(1898) 1 Q. B. 205. 

805. Purchaser from personal representative— 
Without notice of unsatisfied debts—Has good title 
—In respect of legal & equitable assets.]|—The 
rule that a purchaser for value of an asset of 
testator, from an exor. who is also residuary 
legatee, acquires a title free from the claims of 
unsatisfied creditors of testator, if the purchaser 
took without notice of the unsatisfied debts or 
of anything which made it improper for the 
exor. so to deal with the asset, applies in the case 
of equitable as well as legal assets; provided that 
neither the exor. nor the ct. administering testator’s 
estate still retains control over the asset. 

In 1878 the registered holder of railway stocks 
covenanted to pay an annuity to the trustees of a 
settlement during the joint lives of himself & his 
wife & the life of the survivor. In 1882 he died 
having bequeathed all his property to his widow, 
& appointed her his extrix. The widow proved 
the will, & by various decds from 1886 to 1892 
transferred the stocks to her bankers to secure 
a debt of her own. In Dec. 1892, the widow gave 
an equitable charge on the stocks to pltf. to secure 
advances made to her. Neither the bankers 
nor pet when taking their respective securities 
had knowledge or notice that any debt of testator 
remained unpaid, or that the widow was not 


—_ 


EXECUTION. 


entitled to deal with the stocks as she did, & plttf., 
before he had notice that there was any indebted- 
ness of testator, gave notice of his charge to the 
bankers. The bankers sold the stocks, &, having 
retained the amount owing to them, paid the 
balance into ct. :—Held: the pltf.’s charge on the 
balance had priority over the claims of the 
settlement trustees. 

If an exor. who is also residuary legatee sells 
or mortgages an asset of testator for valuable 
consideration to a person who has no notice of the 
existence of unsatisfied debts of testator, or of any 
ground which rendered it improper for the exor. 
so to deal with the asset, that person’s purchase 
or mtge. is valid against any unsatisfied creditor 
of testator (Romer, J.).—-GRAHAM v. DRUMMOND, 
[1896] 1 Ch. 968; 65 LL. J. Ch. 472; 74 L. T. 417; 
44 W. R. 596; 12 T. L. R. 319, C. A. 

Annotation :—Refd. Bank of Bombay v. Suloman Somji 

(1908), 99 L. 'T. 532. 


(g) Effect of Si 
i. Where Several Writs. 


806. Further seizure—In respect of subsequent 
writs — Whether permissible.] — Goods being once 
seized & in custody of law they could not be 
seized again by the same or another sheriff, & if 
they were sold thereon such bargain would be 
void (Hott, C.J.).— BACHKURST v. CLIMKARD 
(1690), Holt, K. B. 643; 1 Show. 174; 90 E. R. 
1255. 

Annotations :--Refd. R. v. Manning (1739), 2 Com. 616; 
Karr v. Nowman (1792), 4 ‘Term Rep. 621; Johnson »v. 
Kvans (1844), 7 Man. & G. 240. Mentd. Skipp v. Harwood 
(1747), 2 Swan. 586; Ryall v. Rowles (1750), 1 Ves. Sen. 
348; Burnell v. Hunt (1841), 5 Jur. 650. 

807. Possession retained by 
debtor.]—(Goods, though seized in execution, if 
suffered to remain in the custody of deft., may be 
taken at the suit of another creditor.—RIcE v. 
SERJEANT (1702), 7 Mod. Rep. 37; 87 HK. IR. 1078. 

808. Necessity for.}—-Though a 
sheriff make a warrant & seizure of goods under a 
ji. fa. last delivered to him, yet pltf. in a fi. fa. 
first delivered to the sheriff is entitled to be first 
satisfied out of the fruits of that seizure. If a 
second fi. fa. be delivered to a sheriff after he has 
deft.’s goods in possession under the prior fi. fa. 
of another, the goods are bound by the second 
execution, subject to the first execution, from the 
date of the delivery of the last writ to the sheriff ; 
& that, without warrant on the second writ, or 
further seizure.—JONES v. ATHERTON (1816), 7 
Taunt. 56; 2 Marsh. 375; 129 EK. R. 23. 

















Annotations :—Expld. Belcher v. Patten (1848), 6 C. B. 608. 
Refd. Giles ». Grover (1832), 6 Bli. N. 8S. 277; Lucas v. 
Nockells (1833), 7 Bli. N.S. 140. 

809. .|— Where there were two 











actions by distinct pltfs. against same deft., 
& writs of fi. fa. were issued in each action, & 
delivered to a bailiff, together with the sheriff’s 
warrant to execute them, & the bailiff thereupon, 
in execution of one of the writs, seized deft.’s 
goods, which were insufficient to satisfy the debt 
& costs in that action :—Held: the second writ 
of fi. fa. was not executed by the seizure under the 
first ; & the issuing of a writ of ca. sa. in the same 
action, without returning the unexecuted writ of 
fi. fa.. was not irregular.—Smirn v. JACKSON 
(1864),4 I. & F. 352, N. P. 

810. —— ——.]—— Re HENDERSON, Fax p. 
Suaw, [1884] W. N. 60, C. A. 

811. - In respect of writs already delivered— 
yaaa for.|— HUTCHINSON v. JOHNSTON, No. 

, ante. 
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812. 
No. 808, ante. 
81 





—— ——.]— JONES v. ATHERTON, 











; -]}—In trover against the 
sheriff whose officer has seized the goods of A. 
as under a fi. fa. against B., it is sufficient to 
produce the warrant without producing the writ ; 
& it lies upon deft. to show that no such writ 
issued. 

When goods are taken into the custody of the 
sheriff, it must be taken to be a seizure under all 
the writs then delivered to him.—GIBBINS v. 
PHILLIPS (1828), 8 B. & C. 437 ; 2 Man. & Ry. K. B. 
2388; 6L.J.0.8. K. B. 871; "108 B. R. 1105. 
Annotations aoe Harrison v. Bennett (1832), 2 Tyr. 


740 3 t, Hx p. Simpson (1844), De G. 9; Bills v. 
Smith tigeny "5 ‘New Rep. 364, 

















814. -|-—DREWE v. LAINSON, 
No. 534, ante. 
815. ——.]—Re HENDERSON, Ex p. 


SHAW, [1884] W. N. 60, C. A. 

816. Seizure under first delivered writ — Claim 
of party under subsequent writ—Having first 
initiated proceedings.|—-A.-G. v. ALDERSEY (1786), 


cited 1 Kast, at p. 341; 102 K. R. 182. 
Annotations : -—Refd. “Butler v. pater (1801), 1 East, B38 
Giles v. Grover (1832), 6 6 Bu. S. 277. Mentd. lt. 


Sloper & Allen (1818), 6 Price, iii. 


Priority of creditors.|— See Sub-sect. 4, L. (b), 
ante. 


ii. On Property in Goods Scized. 

817. Property still remains in debtor.] — Pitf. 
may have a venditioni exponas to the sheritf to sell 
goods seized under a fi. fa. if the supersedeas upon 
error brought be not delivered till after such 
seizure (Hout, C.J.)—MILTon v. ELDRINGTON 
(1554), 1 Dyer, 98 b; 73 BE. R. 215. 
Annotations :-—Refd. Giles v. Grover (1832), 9 


Mentd. Wecivnaey Peeter (1599), Cro. Kliz. 597 ; 
Ne asa a Aa Mod. Rep. 290 : 


Ex. 46 
818. .| — The property is not altered upon 
the sheriff’s taking of goods upon a fi. fa., but 
remains in deft..-ANON. (1608), 1 Brownl. 
123 EH. R. 653. 
819. Until execution executed.) — Low- 
THAL Uv. TONKINS, No. 994, post. 


Bing. 128. 
Clerk v. 
Hughes v. Tees (1838), 

















820. ——~ J} — PAYNE v. DREWE, No. 548, 
ante. 
821. -|—-(1) The general property in 


the goods seized remains until sale in the debtor 
& is not changed by seizure (ALDERSON, J.). 

(2) At common law the goods of the debtor 
were bound from the teste of the writ of fi. fa. 
This is altered by the Stat. Frauds. Since which 
they are bound only from the delivery of the writ 

. . to the sheriff (PATTESON, J.). : 

(3) The binding relates only to the debtor & his 
acts so as to vacate any intermediate assignment 
made by him otherwise than in market overt. 
And even when made in market overt in the case 
of the King it in no way affects the priority of 
conflicting writs (PATTESON, J.). 

(4) It is undoubtedly true that the sheriff does 
by the seizure acquire a special property in the 
goods; he may route trespass or trover for 
them (Parreson, J .).— GILES v. GROVER (1832), 
9 Bing. 128; 6 Bli. N. S. 277; 1 Cl. & Fin. 72; 
2 Moo. & S. 197; 131 E. R. 563, H. L. 
Annotations :—As to (1) Consd. Re J ohnson, Ker p. Rayner 
J. Bey. 26. Refd. Godson v. Sanctuary 
d. 255 3 Grove v , Aldridge (1832 9 Bing. 

2 Scott, 561 ; oodland 

ae 11 oo & 859; Doe d. Hughes v. 
Jones (1842), W. 372 ; Dle fair v. Musgrove (1845), 

See Clarke {1898 oe 336. Aa to ( j 

Retd. Balme o Hatton (1883), 9 . 471, 
v. Heyward (sea), 6. 
Re Johnson sie (188 (1872), 41 

Beli. Gariand 9. v. “Carlisle & 
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372; Playfair v. auaerore (1845), 14 M. Fs W. 239, 
Generally, Mentd. R. Maberley (1834), 4 Tyr. 345; 
R. vo. Archdall eee 2 5. P. 486 hitworth v. Gaugain 


(1846), 1 Ph. 72 





822. gape v. NOcKELLs, No. 
997, post. 
823. Term of years.] — Where the sheriff 





had taken a lease of certain premises in execution 
under a fi. fa. & sold the term to the execution 
creditor, without any assignment in writing :-— 
Held: the estate remained in debtor, who might 
recover it from the execution creditor, in an action 
of ejectinent.—Dogr d. Hraues v. JoNES (1842), 
9M. & W. 372; 1 Dowl. N. S. 352; 1 Hare, 
885,n.; 12 L. J. Bx. 265; 6 Jur. 302; 152 E.R. 
158. 

824, —— ——.| — PLAYFAIR v. 
No. 694, ante. 

825. ——— Right of debtor to sell—In market 
overt.|— SAMUEL v. DUKE, No. 998, post. 

826. -_—— Delivery to purchaser.]—UNIoN 
Bank OF LONDON v. LENANTON, No 675, ante. 

827. ——.|—FRe A Dertror, Ex p. SMITH, 
No. 193, ante. 

828. How far property of sheriff — Sufficient to 
maintain trover or trespass—If taken out of his 
possession.|—-A sheriff may maintain either trover 
or trespass for goods taken out of his possession 
after seizure by virtue of a fi. fa., for he has-a 
special property in them after seizure: but in 
trover he can only recover the value of the goods ; 
& not, as he may in trespass, damages for the 
tortious taking.—WILBRAHAM v. SNow (1670), 2 
Keb. 588; 1 Lev. 282; 1 Sid. 488; 2 Wms. 
Saund. 47; 1 Vent. 52; 86 HK. R. 373 sub nom. 
WILLBRAHAM v. SNow, 1 Mod. Rep. 30. 
Annotations :—Consd. Jeanes v. Wilkins (1749), 1 Ves. Sen. 

195. Exp id. 2. v. Giles (1820), 8 Price, 293. Consd. 

Giles v. cones (1832), 9 Bing. 128. Refd. Mildmay v. 

Smith (1671), 2 Wms. Saund. 343; Bealy v. Sampson 

(1688), 2 Vent. 98; Clerk v. Withers (1704), 2 Ld. Raym. 

1072; Wharam v. Broughton (1748), 1 Ves. Sen. 180; 

R. v. Cotton (17: as Park, 112; Slater v. Pinder (1871), 


L. Rt. 6 Exch. 228; Re Davies, &xc p. Williams ata 
7 Ch. pers 314. Mentd. Collins v. vans angsty 5 Q. B. 
820; Ford v. Beech (1848), 17 L. J. Q. B. 114; Wiltshire 
v. Cotterel (1853), 20 L. 1. O. S. 259 5 Crouch v. re N. Ry. 
ne oe), ]J1 Exch. 742; Jeffries v. a. W. Ry. (1856), 5 
802; Lee wv. Bayes & Robinson (1898), 20 J. P. 
aoe: (petee Hale (1859), 29 Ta. J.C. P. 127; Burroughes 
v. Bayne 1680). 5 oH. & N. 296; Richardson v. Trundle 


MUSGROVE, 








8 ©. B. N. S, 474; Harper v. ieee oe 
R Q. B. 422; Brinsmead v. naar yee » L. 

iC. P. 684; Eng land v. read Se ie "igen. 
126°; Hollins v. Fowler (1875), L. R. at 


Wynn se. 56 L. T. 749; Cochra ue Ee Micon ‘asio) 
oF L. J. Q. 3773 The Winkfield, (1902] P. 42; lis 
. GN. Ry. B eclaay (1903), 12 Ry. oot Tr. Cas. 38 ; 

Clayton vw. Le Roy, [1911] 2 K. B. 








829. bess a v. GROVER, No. 
821, ante. 
830. Not property of execution creditor — 


Payment into court pending interpleader pro- 
ceedings—-Withdrawal by sheriff—Seizure under 


subsequent writs.]|—Where goods have been seized 
in execution to satisfy a judgment, & the sheriff 


withdraws from possession upon payment into ct. 
by claimant of a sum which is to abide the event 

an interpleader issue, claimant by payment of 
that sum into ct. does not acquire any property 
in the goods, but such goods are free goods in 
the hands of the execution debtor, so that if they 
are again seized in execution to satisfy a judgment 
obtained by another creditor, claimant if he again 
claims the goods is liable as a condition for an 
interpleader issue to an order for the payment 
into ct. of the full value of the goods seized.— 
Kotcuig v. GOLDEN SOVEREIGNS, LTD., [1898] 2 
Q. B. 164; 67 L. J. Q. B. 722; 78 L. T. 409; 
46 W. R. 616, C. A. 

831. Goods in custodia legis.|—-The judgment 
of the Q. B. Div. seems to say that the execution 
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Sect. 1.—WWrit of fieri facias: Sub-sect. 4, E. (9) 
ti. & Ut. & F. (a), (6) & (c).] 
creditor,‘on putting in the execution, is to be looked 
upon as himself in possession of the goods... . 
I do not think that is the right view. The execu- 
tion creditor has never been in possession of the 
goods. The actual possession is that of the 
sheriff. ... The goods are therefore not the 
possession of party but of the law (LORD 
EsuEer, M.R.).—RICHARDS v. JENKINS (1887), 18 
Q. B.D. 451; 561. J. Q. B. 293; 56 L. T. 591; 
35 W. R. 355; 8 T. L. R. 425, C. A. 
Annotations :—Mentd. Japp v. Campbell (1887), 57 L. J. Q. B. 
79; Usher v. Martin (1889), 24 Q. B. D. 272; Jennings v. 


Mather, [1901) 1 K. 1B. 108; Peake wv. Carter, [1916] 1 
K. B. 652. 


iii. As Discharge of Judgment Debts. 

832. Whether a discharge of debt.] — CLERK v. 
WITHERS, No. 66, ante. 

833. -|—The seizure of the debtor’s goods 
& the conversion of them into money extinguishes 
the debt (BaynrEy, J.).—MorbLannp v. PELLATT 
(1829), 8 B. & C. 722; 3 Man. & Ry. K. B. 411; 
71L.J.0.8. Kk. B. 54: 108 E.R. 1211. 

Annotations :—Refd. Giles v. Grover (1832), 9 Bing. 128. 
Mentd. Cumming v. Welsford, Sume v. Harris (1k30), 8 
L. J. 0. 8. C. P. 168; Bower v. Hett, [1895] 2 Q. B. 41; 
fte Greer, Napper v. Fanshawe, [1895] 2 Ch. 217. 

834. Pro tanto.|—LEE v. DANGAR, GRANT 
& Co., No. 170, ante. 

835. —-— & finally.| — Re 
Eu p. SMitu, No. 193, ante. 











A DkBTOR, 


I, Possession. 
(a) In General. 

836. Possession not taken—Remaining in debtor 
—Rights of second execution creditor.]|—Ricr v. 
SERJEANT, No. 807, ante. 

837. Possession to be retained.] — DEEMEs v. 
PANSTON (1731), 2 Barn. K. BK. 58; 94 BE. R. 354. 

838. -}— Where a sheriff has taken possession 
of goods & chattels under a fi. fa., the officer should 
continue the possession ; or if he may (sed quere) 
abandon it even necessarily for a time, he must 
clearly & satisfactorily account for so doing, if he 
would sustain his right against others, afterwards 
claiming under legal authority to seize same goods. 

In_case of an abandonment on the return day 
of the writ, possession cannot afterwards be 
resumed.—ACKLAND v. PAYNTER (1820), 8 Price, 
05; 146 BE. R. 1142. 

Annotations :— Consd. Bagshawes v. Deacon, [1898] 2 Q. B. 


173. Reid. Balls v. Thick (1845), 9 Jur. 304; Lumsden 
v. Burnett, [1898] 2 Q. RB. 177. 








EXECUTION. 


though goods in possession of third party.|—BaLts 
v. Pink, No. 563, ante. 

840. Possession for undue time — Liability of 
sheriff in trespass.|—On attachment of goods, the 
officer cannot legally continue in possession of 
deft.’s house, or keep the goods thercin for a long 
& unreasonable time, but must remove them to a 
place of safe custody; else he is a trespasser ab 
qnitio.—REED v. HARRISON (1778), 2 Wm. BI. 
1218; 96 KE. R. 717. 

Annotation :—Refd. Lucas ». Nockells (1828), 4 Bing. 729. 

841. Possession after return day of 
writ.]—If a sheriff continues in possession after the 
return day of the writ that irregularity makes him 
a trespasser ab initio, but will not support the 
allegation of a new trespass committed by him 
after the acts which he justifies under the execution. 
—AITKENHUEAD v. BLADES (1813), 5 Taunt. 198 ; 
128 E. R. 663; sub nom. AIKINUKAD v, BLADES, 
1 Marsh. 17. 











842. ——.] — PLAYFAIR v. MUSGROVE, 
No. 694, ante. 
843, —_—_ ——-.]-— A sheriff who has entered 


under a writ of fi. fa. & continues on the premises 
in possession of the goods for more than a reason- 
able time, is liable in trespass for so continuing 
beyond the time allowed by law.-—Asi v. DAWNAY 
(1852), 8 Exch. 237; 221. J. Ex. 59; 20L.T.0.8. 
103; 17 J. P. 188; 155 E.R. 1334. 
eae :~Refd. Lec v. Dangar, Grant. (1892) 1 Q. B. 
844. Removal of goods to safe custody — Duty 
of sheriff¥.|—REED v. Harrison, No. &40, ante. 
845. Possession illegally obtained —- Whether 
seizure justifiable.|—Where a plea justilies a 
trespass under a fi. fa. on the ground that the 
outer door was open at the time of the entry & 
seizure, that allegation is put in issue by the 
replication de injurid. A., a sheriff’s offiver, to 
whom a writ of fi. fa. was directed, offered, for a 
pecuniary consideration, to delay its execution 
for a few days. B., who exercised the office of 
bailiff to the sheriff, in partnership with A., after- 
wards illegally executed the writ, by breaking 
open an outer door; & A. subsequently withdrew 
his men from possession on payment of the amount 
indorsed on the writ, & of a bonus to himself :-— 
Hleld: (1) sufficient to warrant the jury in finding 
A. to be a co-trespasser as having authorised 
the unlawful act of his partner, B.5; (2) In such a 
case, the damages are peculiarly in the discretion 
of the jury ; & they may include the sum paid for 
the withdrawal of the execution. Qu.: to what 
extent a seizure of goods under a fi. fa. can be 
when properly pleaded, where the 


839. ——- Absolutely or constructively-—Al- justified, 
PART III. SECT. 1, SUB-SECT. 4.— the debtor :-—-Held: the sheriff had 
F. (a). not at the time of the distress such 


, 8361. Possession not taken—Remain- 
iny in debtor—Ttights af second execution 
creditor.|—-A sheriff having seized 
goods under execution, took a bond 
for the delivery thereof when required, 
& allowed the debtor to remain in 
possession & carry on his business as 
before the seizure; & while the 
debtor sv continued in possession, & 
after the return day of the writ’ had 
expired, a second execution at the 
sult of another creditor, was received 
by the sheriff:—Held: the tecond 
took precedence of the first. —CAasTLK 
v. Rurran (1854), 4 C. P, 252.— CAN, 
Na Ae Right of landlord 
to distrain.)—-A shcriff seized goods 
under an execution, but left them in 
the possession of the debtor upon 
recciving a receipt for the samme, with 
an undertaking to deliver them to the 
sheriff when requested to do so. The 
landlord ot the aevvor having seized & 
sold the goods for rent due to him by 





possession of the goods as precluded 
the landlord from distraining for 
rent.—MCINTYRE v. STATA & CRYSLER 
(1854), 4 C. P. 248.— CAN, 

u. —--— i A sheriff, 
having seized goods of a tenant upon 
a farm under a ji. fa., left them in 
possession of the tenant, taking a 
receipt from him & an adjoining 
farmer, The Jandlord distrained & 
sold the goods, & buying thern in, left 
them on the premises under charge of 
his former tenant as a hired servant, 
his lease having expired. The sheriff, 
without any subsequent seizure, pro- 
ceeded as if the goods were the original 
tenant’s & sold thein under the original 
ji. fu. :-—Held: he was Hable to the 
landlord for the rent due at: tho time 
of seizure, of which he had notice, & 
for damages to the value of the goods 
over the rent due.—JtOBERTSON v. 
FORTUNE (1880), 9 C. P. 427.—OAN. 


837 i. Possession to be retained.|}— 








The sheriiY must not only take but 
retain possession in some form. This 
docs not mean constructive but actual 
possession, & actual possession means 
actual visible possession.—- YOUNG v. 
DENCHER, BANK OF TORONTO ¥., 
ADAMES, [1923] 1 W. W. RR. 136; 
{1923] 1 D. L. RK. 432; 18 Alta. 1. C. 
496.—CAN. 


y. Tight of sheriff to place debtor 
in possession.}—On seizure of debtor’s 
goods under fi. fa. the sberiff may 
appoint debtor himself to take charge 
of goods.— FEDERAL BANK Vv. KRETSCH- 
MANS (1886), 7 N. S. W. L. R. 183.-- 


a. Ttight of sheriff to go into 
possession — Fieri facius gooda,]—- 
Although there is no express power 
in a writ of fi. fa. goods tu enter upon 
land there is an impled power to do 
so for the pus ot seizing the goods 
& to remain in possession of the goods 
on the land for a reasonable time.— 
COCHLIN v. MASSEY-HARRIS (1915), 


Part II].—Parricutar Forms or ExEcurion. 


possession of the goods has been illegally obtained. 
-—BRUNSWICK (DUKE) v. SLOWMAN (1849), 8 
C. B. 3817; 18L. J.C. P. 299; 187 B. R. 532. 

Instructions to delay execution of writ.]—See Nos. 
541-5438, ante. 


(6) Withdrawal. 

846. When withdrawal necessary — Reasons for 
withdrawal to be explicit.|}-AcKLAND v. PAYNTER, 
No. 838, anie. 

847. Notice of rent due.]——-Where the 
sheriff executes a fi. fu., & he receives notice of a 
year’s rent being due, & the goods on the premises 
are not sufficient to satisfy a year’s rent, he must 
withdraw ; &, if he sells, the ct. will not stay pro- 
ceedings in an action against him under 8 Ann., 
c. 14, s. 1, on paying over the proceeds of the sale. 
—-FoOsrieR v. HILTON (1831), 1 Dowl. 35. 

848. Who may order withdrawal— Attorney of 
execution creditor.]|—The sheriff having seized 
certain goods in the house of A., under a fi. fa. 
against him at the suit of B., & a claim having 
been made by C. under a bill of sale, B. not 
choosing to contest the claim so made by C., his 
attorneys gave the sheriff a direction to withdraw, 
in the following terms: ‘ A. v. B. Withdraw 
under the fi. fa. herein, the goods having been 
claimed.”’ The officer finding that the bill of sale 
under which C.’s claim was made did not convey 
the whole of the goods he had seized, retained 
possession of those to which the claim did not 
apply; & three days afterwards informed the 
attorneys for the execution creditor what he had 
done. The attorneys, as well as the execution 
creditor, expressed their approbation of the course 
the officer had adopted, the former observing that 
the direction to withdraw was only intended to 
apply to the goods that were the subject of the 
claim. In trespass for entering the house & 
seizing & converting the goods the sheriff justified 
entering under the writ. DPltf. replied, admitting 
the writ & warrant, that, after the seizure, <A. 
discharged & forbade defts. from further executing 
the writ, & new-assigned that he brought his 
action for the subsequent trespass & conversion. 
Defts. in their rejoinder traversed the discharge 
to the sheriff :—Held: (1) construing the direction 
to the sheriff to withdraw, with reference to the 
surrounding circumstances, it amounted to no 
more than a partial direction to retire from the 
possession of the goods to which C.’s claim applied ; 
(2) the subsequent ratification by A. of the deten- 
tion of the rest of the goods, being an act done for 
his benefit, was a sutficient justification to the 
sheriff ; (3) the issue was not divisible, & therefore 
A. would not be entitled to recover, even though 
it should appear that some of the goods subse- 
quently detained, were within the claim.—WALKER 
v. HUNTER (1845), 2 C. B. 324; 15 L. J.C. P. 12; 
GOL. T. O.S. 154; 9 Jur. 1079; 135 BE. R. 970. 
Annotations :—Generally, Reid. I?e A Debtor, He p. Smith, 


11902] 2 K. B. 260. Mentd. Simpson v. Margitson (1847), 
J1 Q. B. 233 runer v. Moore, [1904] 1 Ch. 305. 


849. |—To a testatum fi. fa. the 
sheriff returned that he scized deft.’s goods, 
& kept possession until he received from the 











30 W. LL. R. 923; 8 W. W. lR. 286.— 
CAN. lent. 


seizure under the erecution :—Held : 


ground that the removal was fraudu- 
The sheriff then made a second 
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attorney of pie an order to withdraw from 

possession :—Held: the return was good, for the 

attorney of pltf. meant the attorney in the action, 

& he had power to order the sheriff to quit pos- 

session. 

The attorney in a suit has the power to direct 
& manage the execution against the goods (ALDER- 
SON, B.).—LEVI v. ABBOTT (1849), 4 Exch. 588 ; 
es L. J. Ex. 62; 14 L. T. O. S. 353; 154 EH. R. 

348. 

Annotations :-—Refd. National Assce. & Investment Assocn. 
v. Best (1857), 2 H. & N. 605 ; Lovegrove v. White (1871), 
L. t. 6 C. P. 440; Re Commonwealth Land, Building, 
Estate & Auction Co., Hc p. Hollington (1873), 43 L. J. Ch. 
99; Smith v. Keal (1882), 9 Q. B. D. 340. 

850. Effect of withdrawal—-Goods no longer 
subject to writ.|—A bailiff having seized goods 
under a fi. fa. against B., was authorised by A.., 
the creditor, to quit possession, B. consenting that 
he might return & sell. The bailiff quitted pos- 
session, & afterwards returned & sold, & the 
sheriff paid the proceeds to A. Before the sale 
C. issued a fi fa. against B., to which the sheriff 
returned nulla bona. C. recovered the value of 
the goods from the sheriff in an action for a false 
return :—/Ield: A. was liable to the sheriff for the 
damages & costs recovered by C., unless he could 
show that the sheriff was conusant of the mis- 
conduct, or that the action was brought for the 
benefit of the bailiff. 

The general rule is, that the act of the officer is, 
in pomt of Jaw, the act of the sheriff, but the 
present case forms an exception to that rule. 
Where the misconduct of the officer is produced 
by the act of the execution creditor, it is not 
competent for the latter to say that the act of the 
officer, committed in violation of his duty to the 
sherill, & induced by the cxecution creditor is the 
act of the sheriff (BAYLEY, J.).—CROWDER v, 
LONG (1828), 8 B. & C. 598; 3 Man. & Ry. K. B. 
17; 71.7. 0.8. K. B. 86; 108 i. R. 1164. 


Annotations :—Refd. Raphael v. Goodman (1838), 8 Ad. & 
El. 565; Brown v. Copley (1844), 7 Man. & G. 558. 


851. —— Writ by second execution creditor— 
Liability of sheriff to.}.—CrowbDER v. Lonc, No. 
850, ade. 

852. Liability of first creditor to 
sheriff—Wrongfully inducing bailiff to withdraw.] 
—CROWDER v. Lona, No 850, ante. 

On payment into court—-Pending inter- 
pleader proceedings.]|—See No. 830, ante. 

853. What amounts to withdrawal — Part of 
goods claimed under bill of sale—Retention of 
remainder — Liability of sheriff.) WALKER v. 
Hunter, No. 848, arte. 

Amounting to abandonment.]— Sec Nos. 854- 
857, post. 








(c) Abandonment, 


854. What amounts to abandonment — No 
person left in charge—-Writ locked in drawer.]—~ 
Where a sherilt’s officer executed a writ of fi. fa. 
by going to the house & informing the debtor he 
came to levy on his goods, & laying his hand on 
a table & saying, ‘‘1l take this table,’’ & then 
locked up his warrant in the table drawer, took 
the key, & went away, without leaving any person 











delivery of the first writ, but lett no 
one in possession, & the debtor 
remained in possession, & carried on 


PART III. SECT. 1, SUB-SECT. 4.— 
F, (ce). 


b. What amounts to abandonment 
—No person left in  charge.}—The 
sheriff seized goods, but put no bailiff 
in possession on deft. promising not 
to remove them. Deft. subsequently 
removed the goods, whereupon the 
landlord seized them for rent, on the 


the first seizure by the sheriff had 
been abandoned, & that he could not 
retake them while under seizure for 
rent.— CRAIG v. CRAIG (1877), 7 P. R. 
209.—CAN. 


CG. —--.J--A sheriff received 
two executions against goods, on 
Jan. 18 and Feb. 15, respectively. 
He made a formal seizure on the 





business as before the selzure, 
There had been a stay on this writ by 
the creditor, but on the delivery of 
the second writ the sheriff was directed 
to proceed on both. On Mar. 6, the 
goods were sold by the debtor to plttfs., 
who removed them to their own place 
of business. On Mar. 22, the sheriff 
seized all the goods then in pitfs.’ 
possession, which he -had received 
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Sect. 1.—Writ of fieri facias: Sub-sect. 4, F. (c) 
(2) G. & H. 

in possession, & after the fi. fa. was returnable, but 
not continued, the landlord distrained the goods 
for rent :—Held: the sheriff could not maintain 
trespass against him. a 

The question here is whether by quitting the 
premises after the scizure, & leaving no one in 
charge of the goods he did not relinquish pos- 
session. ... The possession, as soon as the 
sheriff abandoned it, reverted back to the original 
owner (LORD ELLENBOROUGH, C.J.).— BLADES v. 
ARUNDALE (1813), 1M. & S. 711; 105 EB. R. 265. 


Annotations :—Consd. Ackland v. Paynter coe » 8 Price, 
95; He Davis, Hx p. Pollen Trustees (1885), 55 L. J..Q. B. 
217. Refd. Doker v. Hasler (1825), 2 Bing. 479; Hartle 
v. Moxham (1842), 12 L. J. Q. B. 41; Balls v. Pin 
(1845), 4 L. T. O. 8S. 356; Gladstone v. Padwick (1871), 
Cia 6 Exch. 203; Bagshawes v. Deacon, {1898] 2 Q. B. 


855. Intimation only of seizure — 
Warrant shown.|—BALLs v. PINK, No. 563, ante. 

856. Questions of fact.)—Wherc a sheriff, 
who has seized goods under a writ of execution, 
gues out of possession the question whether he has 
abandoned possession is a question of fact.— 
BAGSHAWES, Lip. v. DEACON, [1898] 2 Q. B. 178; 
a a J. Q. B. 658 ; .78 L. T. 776; 46 W. R. 618, 
An Olah ms :-—Folld. Lumsden v. Burnett, [1898] 2 Q. B 


. Refd. Jones v. Biernstein, [1899] 80 L. T. 157; 
Re A Debtor, Ez p. Smith, [1902] 2 K. B. 260. 


857. Whether abandonment in- 
tended.|—-Where a sheriff goes out of possession & 
the point arises as to whether he has abandoned 
possession or not, the question always is one of 
fact & is whether the sheriff by going out of 
possession. . . abandoned possession (SMITH, I..J.). 
— LUMSDEN v. BURNETT, [1898] 2 Q. B.177; 67 
L. J. Q. B. 661: 78 L. T. 778; 46 W. R. 664 ; 
147. L. R. 403, C. A. 


(d) Re-Entry. 

$58. Power to re-enter— After withdrawal—On 

return day of writ.).—ACKLAND v. PAYNTER, No. 
$38, ante. 

859. Under interpleader rule.) — 
When the sheriff has been allowed to withdraw 
from possession by authority of a rule under 
from the debtor. The sale to pltfs. 
was bond fide, & for valuc, & without 
notice of the executions :—J/leld : 


there was no abandonment of the 
executions.—PATTERSON v, MCKELLAR 














~- 











sheriff, & lent b 
of the writ :— 
—HAMILTON vw, 


{. ——— Loan by sheriff of chattel 
seizced.}-—A chattel was seized by the 
him before the return 
eld: no abandonment. 
BOUEK 


EXECUTION. 


Interpleader Act, 1831 (c. 88), he cannot after- 
wards or after he is out of office be compelled to 
re-enter.— WILTON v. CHAMBERS (1834), 3 Dowl. 12. 

860. Where writ withdrawn—Not without 
further order—From execution creditor.] — SHaw 
v. Kirsy, No. 531, ante. 

861. After sheriff out of office.] — WILTON 
v. CHAMBERS, No. 859, ante. 


G. Inquest as to Properly. - 

862. Right of sheriff to hold.] — Farr v. New- 
MAN, No. 736, anie. 

863. Court will not set aside.]|—The ct. will not 
set aside the inquisition of a jury, summoned by 
the sneriff to inquire in whom the property of 
goods seized by him under a fi. fa. is vested.— 
RosBerts v. THOMAS (1794), 6 Term Rep. 88; 101 
E. R. 450. 

864. Costs of inquisition.|—(1) S. having given 
a cognovit for a certain sum, with a stay of execu- 
tion, afterwards mortgaged certain premises as a 
security for the payment of that sum, & it was pro- 
vided, that, in case of default of payment, it should 
be lawful for the mtgee. to issue execution on the 
judgment, & to levy the costs of the judgment, & 
all other costs & charges whatsoever attending 
same. The mtgee. having levied, his right to the 
goods seized under the writ was disputed in an 
action brought against him by the assignees of the 
mtgor., who had become bkpt.; & they having 
obtained a verdict, a new trial was granted on the 
application of the mtgee., in which he succeeded, 
on the ground, that the mtgor. was not a trader 
within the bkpt. laws :—Held: the mtgec. could 
not claim the costs of the first trial from the 
mtgor., as costs or charges attending the judgment 
under the cognovit. 

(2) The mtgor., on the levy being made, gave 
the sheriff notice that the goods seized belonged 
to him jointly with another person, upon which 
the sheriff impanneled a jury to determine to 
whom the property belonged :—-Held: the mtgee. 
was entitled to claim of the mtgor. the costs of 
the inquisition, if the mtgee. had paid them to the 
sherilf, & the ct. referred it to the prothonotary 
to ascertain that fact—Dor d. HUoxrr v. Roe 
(1830), 6 Bing. 447 ; 4 Moo. & P.177; 8L.J.0.8S. 
©. P.147; 130 E.R. 1353. 











this did not constitute an abandon- 
ment of the levy.— REID v. CREIGHTON 
ede 27 N.S. RR. (15 RR. & G.) 90.— 


(1837), 3 l 





(SHERIFF) (1884), 4 O. R, 407.—CAN. 

. —-—-—.] — The sheriff’s 
bailiff seized under execution wheat 
crop in stock. He then took, from 
the debtor, a bond without sureties, 
the condition of which was that the 
sheriff should be permitted by the 
debtor to enter upon the premises & 
retake the goods when required. The 
bailiff thereupon left the premises & 
did nothing further:—Held: the 
seizure had been abandoned.—NICOLL 
v. CANADIAN BANK OF COMMERCE 
(1915), 31 W. L. lt. 667.—CAN. 

e. —— Necessity for notice 
of seizure.j--The fact of leaving the 
goods seized in the possession of the 
debtor for a reasonable time under an 
arrangement whereby they were to 
be held for the sheriff might not in 
itself constitute an abandonment, but 
some kind of notice should be given 
of the seizure such as posting up a 
notice thereof containing a list of the 
pads in some conspicuous place on 

he premises & an application for 
removal & sale be made promptly by 
the creditor.—YOuUNG v. DENCHER, 
BANK OF TORONTO v. ADAMES, [1923] 
1 W. W. R. 136; [1923] 1 D. L. R, 
432; 18 Alta. L. HK. 496.—CAN, 








O. Ss. 664,—CAN. 


, &. Renewal of writ.) — 
Taking a writ from the sheriff for 
renewal is not an abandonment.— 
Mun v. Munro (1863), 23 U. C. R. 
139.—CAN, 


_ nh. _Leaving goods with person 
in possession at time of seizure.}—A 
writ of attachment against the goods 
of M. in the possession of S. was 
placed in the sheriff’s hands & goods 
seized under it. After the seizure the 
goods, with the consent of pltf.’s solr., 
were left by the sheriff in charge of 
S., who undertook that the same 
should be held intact :—Held: the 
act of leaving the goods in the posses- 
sion of S. was not an abandonment by 
pltf.’s solr. of the seizure.—-DUFFUS v. 
CREIGHTON (1887), 14 S. GC. R. 740; 
70. L. T. 389. 

k. -}—The sheriff, after mak- 
ing a levy, went away saying that 
he was coming back, & that if the 
door was locked he would have to 
break in. A watchman was placed 
on the premises. The sheriff returned 
twice between the day of the levy & 
the day of the sale & found the house 
locked. On the day of the sule he 
forced open one of the doors :—Held : 











. -}—~—- CORONA LUMBER CoO., 
LTD, v. BRERETON, [1917] 1 W. W. R 
706.—CAN. 


m. Validity of sheriff's sale after 
abandonment, }—Held : where the levy 
had been abandoned & a bond fide sale 
afterwards made by the execution 
deft., no property passed by a subse- 
uent sale by the sherlff.—GouLp vw. 
HITE (1835), 4 O. S. 124.—CAN. 


n. Right of execution creditor to 
abandon.}—A sheriff having made a 
seizure of goods which the oxecution 
creditor had not specially directed, & 
& claimant to the goods having 
ef eogak the creditor refused to 
allow the sheriff to withdraw. On 
the return of an interpleader summons 
obtained by the sheriff, the creditor 
abandoned his claim:—Held: the 
creditor might abandon at that stage 
of the proceedings without costs.— 
CANADIAN BANK OF COMMERCE ¥. 
TASKER (1880), 8 P. R. 351.—CAN. 


o. Right of sheriff to abandon.}— 
A sheriff having selzed under a writ 
of fl. fa. has no power to abandon the 
seizure, but must make a due return 
to the writ.—SuGruz v. HOVENDEN 
Ve oa I.c. L. R. 818; 10 Ir. Jur. 


Part III.—Partricutar Forms or EXEcurion. 


» Sale. 
(a) In General. 


865. Sale of goods levied in another country— 
peer ong (1603), 1 Brownl. 41; 123 EB. R. 


538. 

866. Sheriff superseded in office prior to sale— 
Old not new sheriff must sell.] — ANon. (1598), 
Moore, K. B. 542; 72 KB. R. 745. 

Annotation ;—-Refd. Giles v. Grover (1832), 9 Bing. 128. 








867. -}— CLERK v. WrruEers, No. 
66, ante. 
868. —-— Distringas nuper vicecomitem— 





To new sheriff.) — When a sheriff takes goods in 
execution he has aright to sell them notwithstand- 
ing his office be determined.—Wincox v. PoKIn- 
HORN (1728), 1 Barn. K. B. 81; 94 E. R. 57. 

869. Must not re-deliver goods.] — ANon. 
(1598), Moore, K. B. 542; 72 E.R. 745. 

Annotation :—Refd. Giles v. Grover (1832), 1 Cl. & Fin. 72. 

870. No appraisement necessary.] — BEALY v. 
SAMPSON (1688), 2 Vent. 93; 86 EK. R. 328. 
Annotations :—Refd. Langdon v. Wallis (1698), 1 Lut. 582: 

Garland v. Carlisle (1837), 11 Bli. N. S. 421, 

871. What to be sold or not— Court will not 
direct.)—R. v. CARLILE, No. 1021, post. 

872. Restraint of sale—- Indemnity offered by 
third party claimant—Court will not interfere.J}— 
The ct. will not interfere to restrain a sheriff from 
selling goods seized by him under a fi. fa. on an 
offer of indemnity by a third person claiming the 
goods.—HARRISON v. ForsTER (1836), 4 Dowl. 
558; 1 Har. & W. 650. 

873. Failure to sell—Liability of sheriff.]— 
NEEDHAM v. BENNET, No. 1052, post. 

874. Issue of several writs — Sale applicable to 
all writs.]|—In an action on the case against the 
sheriff for injury to the reversionary interests of 
pltf., by selling certain fixtures, under an execution 
against the goods of the tenant, it appeared that. 
the officer entered under an old writ delivered to 
him by a former sheriff, as well as under that 
delivered by the present sheriff, & deft. ; but that 
the sale took place under the old writ, the judg- 
ment creditor in which received all the proceeds :— 
Held: (1) defts. were liable for the acts of the 
purchaser, in removing the fixtures so sold by 
their officer, though he had nothing to do with 
their actual removal ; (2) as the sale in legal effect 
took ee under all the writs in respect of which a 
sheriff enters, & defts. were bound to execute the 
old writ as well as their own, they were liable in 
respect of the old as well as of their own writs.— 
Briaas v. LAURIE (1847), 12 J. P. 264. 

875. Sale on different days—-Under same writ— 
All sales one transaction.]|—(1) The sheritl may 
make a valid sale by private contract of goods 





seized under an execution, to the execution 


creditor. ; 

I do not think that it makes any difference that 
the sale was made to the execution creditor him- 
self (MELLISH, L.J.). ; 

(2) If the sheriff sells goods seized under the 
same writ on different days, all the sales will be 
considered one transaction.—Re RoaErs, Ha p. 
VILLARS (1874), 9 Oh. App. 432; 43 L. J. Bey. 
76; 30 L. T. 104, 348; 38 J. P. 683; 22 W. R. 
397, 608, O. A. 

Annotations :—Generally, Mentd. Re Condon, Ex p, James 

es 9 Ch. App. 609; Re Husband, Hz p. Dawes (1875), 

Tt. 19 Eq. 4383 Crow v, Terry (1877), 2.0. P. D. 403; 

Re McHenry, Ex p. McHenry (1883), 24 Ch. D. 35; 

Figg v. Moore, [1894] 2 Q. B. 690; Burns-Burns Trustee 

v. Brown, [1895] 1 Q. B. 324; Re Thellusson, Bx £: 

Abdy, [1919] 2 K. B. 735; Ie Gunsbourg, {1920] 2 K. 

426; Scranton’s Trustee v. Pearse, (1922] 2 Ch. 87. 

876. Seizure necessary preliminary to sale.}— 
The sheriff cannot make a valid contract for sale 
of the goods of a judgment debtor against whom he 
holds a writ of fi. fa. until he has actually seized 
the goods.—Re TOWNSEND, Ex p. Harn (1880), 
14 Ch. D. 132; 42 L. T. 162; 28 W. BR. 556, C. A. 

Sale of crops.J|—See Nos. 617, 619, ante. 

Writ of venditioni exponas.}—See Sub-sect. 18, 
post. 

(b) Duty of Sheriff to Sell. 

877. Cannot deliver goods in satisfaction.]|— 
On a fi. fa. the goods cannot be delivered to pltf. 
in satisfaction of his decbt.—THOMSON v. CLERK 
(1596), Cro. Eliz. 504; Noy, 56; 78 E. R. 754. 


Annotations :—Folld. Garland v. Carlisle (1837), 11 BU. N.S. 
421. Refd. Giles v. Grover (1832), 9 Bing. 128. 


878. ——_..—BEAry v. Sampson (1688), 2 

Vent. 93; 86 E. R. 328. 

Annvtations :—Folld. Garland v. Carlisle (1837), 11 Bu. N. 8. 
421. Refd. Langdon v. Wallis (1698), 1 Lut. 582. 

879. Fi. fa. & extent distinguished.]— 
Debt lies in an inferior ct. upon a judgment in the 
superior cts. The distinction between an extent 
& a fi. fa. is, that on the fi. fa. the sheriff cannot 
deliver the goods, but must levy, 7.e. sell them. 
On an extent they may be delivered.—MOORE v. 
ANDERSON (1735), Lee temp. Hard. 103; Cunn. 
108; 95 BE. R. 64. 

880. ———.]—Sheriff cannot deliver the goods 
taken by him upon a fi. fa. to pltf. in satisfaction 
of his debt (BOSANQUET, J.).—GARLAND v. CAR- 
LISLE (1837), 11 Bli. N.S. 421; 4 Cl. & Fin. 693 ; 
4 Scott, 587; 6 E. R. 386, H. L.; affg. (1834), 10 
Bing. 452, Ex. Ch.; sub nom. CARLISLE v. GAR- 
LAND (1831), 7 Bing. 298. 

Annotations :—Refd. Dillon v. Langley (1831), 9 L. J. O. 8. 
K. B. 143; Hutton v. Balme (1832), 2 Tyr. 620; Scott 
v. Lewis ae 2 Cr. M. & R. 289; Reynolds v. Wedd 
(1838), 7 L. J. C. P. 244; Tharpe v. Stallwood (1843), & 

G. 760; Cannan v. 8. E. Ry. (1852), 7 Exch. 843 ; 

80 ; Holling v. 





Man. & 
Kdwards v. Scarsbrook (1862), 3 B. & S. 2 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (a). 


p. Notice of sale — Irregularity — 
Acquiescence of debtor.}—Any want of 
regularity in giving public notice of 
an adjourned sale under a fi. fa. will 
not invalidate the sale where the 
debtor attended the sale by his agent 
& afterwards ratified what had been 
done.—~Dor d. Dissetr v. MoLEop 
(1847), 3 U. C. R. 297.—CAN, 


q. J—Qu. : whether the sheriff 
Bhould advertise leasehold property 
for three months previous to sale 
under execution. — Doz d. Masson 
v. GRIFFITH (1880), 20 N. B. R. (4 
Pp, & B.) 113.—CAN, 


Yr. Failure to  give.jJ— The 
Omigsion to advertise at all, where 
there is no uncertainty as to what has 
been sold, though it may give a right 
of action against the sheriff, will not 








affect the validity of the sale.—LEE v. 
HOWES (1870), 30 U. C. RK. 292.— CAN. 

5. -——— Effect of defective 
notice.J—-Failure to give notice of a 
sheriff's salo under a fi. fa, or a 
defect in the notice, does not in validate 
the sale to an innocent purchaser.— 
MAPLE LEAF LUMBER Co. v. CALD- 
BRICK & Pierce (1917), 40 O. L. R. 
512.—CAN, 

t. After proof in master's office.] 
—A creditor having proved his claim 
in the master’s office, afterwards 
proceeded to sell under a fi. fa. Upon 
application of a co-deft. the sale was 
restrained with costs.—CAHUAO ¥». 
DURIE (1863), 9 Gr. 485.—CAN. 

s. Promise by execution creditor 
—To allow debtor additional sum 
beyond bid—Nudum puctum.)—A 

romise by an execution creditor, who 
as purchased part of the debtor’s 
property at sheriff’s sale, to allow the 





debtor an additional sum beyond what 
he had bid for the property is nudum 
pactum.— FRASER vt. DESBRISAY (1866), 
6 All. 436.—CAN. 


b. Transcript from divisional court 
— Necessity for issue of writ.) 
Upon a transcript from a div. ct. to a 
district ct., it is not necessary to issue 
a ji. fa. goods from such district ct. 
before a valid sale can take place 
under a jl. fa. lands issued therefrom. 
—DABY v. GKHL (1889), 18 O. R. 132. 
— CAN. 


c. Court scrutinises carefully for 
faint of frgud by ministers.}—In sales 
under the direction of the ct. it is 
incumbent on the ct. to be scrupulous 
in the extreme & very careful to see 
that no taint or touch of fraud or 
deceit or misrepresentation is found 
in the conduct of ita ministers.—KuaLa 
Mra vt. HARPERINK (1908), I. L. R. 
36 Calc. 323.—IND. 
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Sect. 1.—Writ of fieri facias: Sub-sect. 4, H. (bd), 
(c), (d) & ( 


Fowler (1875), L. R. 7 H. L. 757. Mentd. Grainger v. 
Hill (1838), 1 Arn. 42; O’Connell v. R. (1844), 11 Cl & 
lin. 155; Heslop v. Baker (1853), 22 L. J. Ex. 333. 


881. Cannot satisfy debt out of own money— 
Retaining property to himself.;—The sheriff cannot 
detain the goods taken upon an execution in his 
own hands & satisfy the debt of his proper moncy 
(per CUR.).—WALLER v. WEEDALE (1604), Noy, 
107; 74 EK. R. 1072. 
wf nnotations -—Refd. Langdon rv. Wallis (1698), 1 Lut. 582 ; 

Garland v. Carlisle (1837), 11 Bli. N.S. 421. 

882. Although execution subsequently proved 
fraudulent.|-—DENNIS v. WHETHAM, No. 515, 
ante, 

883. Bankruptcy of debtor before sale.]-— /ic 
Dawson, Bx p. Dawson, No. 705, ante. 


(c) To whom Sheriff can Sell. 


884. To judgment  creditor—Assignment by 
bill of sale.|-Where a sheriff has seized the goods 
of debtor under a fi. fa. delivered to him by a 
judgment creditor, & has executed a bill of sale 
of them to the creditor, & given him possession, a 
levari facias, issued by the Crown, on a judgment 
entered up for penalties incurred by debtor for 
frauds on the Revenue, under a verdict obtained 
on an information filed before the subject creditor’s 
judgment, comes too late ; for the property in the 
goods becomes, by the bill of sale, completely 
altered. In such a case the sheriff may well 
return nulla bona. If, however, any of the goods 
included in the bill of sale have been made charge- 
able with the duties of Excise in arrear on a 
breach of the Revenue Laws, on which the informa- 
tion was founded, the Crown will be entitled to a 
verdict for the value of those notwithstanding the 


EXECUTION. 


good return as to them.—A.-G. v. Forr (1804), 8 

Price, 865; 146 EK. R. 1280. 

Annotations :-—Folld. A.-G. v. Trueman (1843), 11 M. & W. 
694. Refd. Giles r. Grover (1832), 9 Bing. 128. 


885. .}—An assignment from the 
sheriff under a fi. fa. on a judgment obtained by a 
friendly creditor, with intent to preserve the use 
of the property to debtor & defeat another execu- 
tion, although the transaction will be of no greater 
force than an assignment from debtor, will be 
valid, provided there was a real debt, & the 
assignment by the sheriff was bond fide. <A bill 
of sale or warrant signed by a deputy of the under- 
sheriff is valid. 

Under an execution the judgment creditor may 
take an assignment of the goods on a fair valua- 
tion; if it were unfair the transaction would be 
set aside ; & if there was no debt, & the transaction 
was merely a sham, then it would not stand. 
Although the object was to defeat the deft.’s 
execution, the proceeding would be valid (WILLEs, 
J.).$—Cookson v. FRYER (1858), 1 F. & FF. 328. 

886. .|—A creditor taking out execution 
is not precluded from becoming the purchaser of 
the property seized under it. Semble: there is 
no jurisdiction in equity to set aside a sale under 
an execution.— STRATFORD v. TWwYyNAM (1822), 
Jac. 418; 37 E. ht. 908. 

887. —-—.}—Re Rogers, Hx p. VitLARs, No. 
875, ante. 











(d) Time for Sale. 

888. Must be within reasonable time.] — An 
action on the case lies against a sheriff for wilfully 
& without any reasonable or probable cause 
delaying to sell goods of pltf., which he has seized 
by virtue of a writ of levari factas.--CARLILE v. 
PARKINS (1822), 3 Stark. 163, N. P. 

889. Liability of sheriff for unreasonable 





sale; & the return of nulla bona will not be a delay.]—3 Geo. 4, c. 39, requiring a warrant of 

PART III. SECT. 1, SUB-SECT, 4.— &, if so, to have withdrawn from ; 3 (1838), (L823-1900) 2 Ont. 
H. (b). possession, ~~ BLACK —¢. — REYNOLDS Dig. 2663.—-CAN. 

883i. Bunkruptey of debtor before (1878), 43 U. C. R. 398.--CAN. k. ~—— Unless fair transaction.} - 


sale.jJ-—-A liquidator of a co. has no 
right to demand that the sheriff should 
hand over to him the goods of the co. 
scized under a fi. fa. before the com- 
mencement of the winding up; if he 
wishes to prevent the sheriff from 


& the chattels 
found to be 


e. Interpleader issue tricd.}—When 
an interpleader issue has 
seized 
the 
execution debtor, the ct. will not inter- 
fere to restrain the sheriff from selling 


As a genera) rule a sheriff, like an 
auctioneer or attorney or any other 
person holding a fhduciary character, 
is incapable of purchasing property 
sold under execution by himself or 
under his authority or direction, & 


been tried, 
have been 


property of the 


selling such goods his proper course is 
to apply to the ct. for an injunction 
restraining the execution creditor 
from procecding with the executiou.— 
Re MUNN'’s MAIZENA, LTp. (1912), 12 
SoTL NOS. W. 614; 29 N.S. Wo WON, 
152.—AUS. 

d. Sale after interpleader order ~-—- 
Default of security. |}—In trover for the 
value of w piano, sold by the deft., as 
sherit¥, under an execution, it appeared 
that un interpleader had been directed 
as to the piano, pltf. to give the usual 
security within twenty days for its 
value, to be appraised by deft. Deft., 
though applied to, neglected to 
appraise the piano until it was linpos- 
sible for plitf. to give security within 
the required time. Security was, 
however, afterwards given, but deft. 
nevertheless sold) the piano, con- 
tending that he was justified in so 
doing, as pltf. had not complied with 
the terms of the order :—/J/feld: the 
effect of deft.’s neglect was either to 
deprive him of the protection of the 
order or to operate 4s a waiver of the 
time thereby limited for giving 
security ; if the former, he was not 
ee by the order in selling ; if the 
atter, he was not justified, after the 
bond was allowed & filed, of which he 
had notice; but whether he had or 
had not notice of the allowance & 
filing of the bond, his duty, under the 
circumstances, was to havo ascer- 
tained whether the payment had been 
made or security given before selling , 


them.—-JACKSON wv, JXOSSITER (1857), 
Y¥ Ir. Jur. 410.—-IR. 

*f£. Insufficient disposable property.) 
—Where all the disposable  pro- 
perty puinted out by a debtor to 
the sheriff is manifestly insufficient 
to satisfy a writ, the sheriff is not 
bound to attach or sell such property 
& the creditor is entitled to apply for 
his debtor’s sequestration without 
realising such property.-—KENT 0. 
TRANSVAAISCHE BANK (1907), T.. 8S. 
765.-—S. AF, 


PART HII. SECT. 1, SUB-SECT. 4.— 
H. (c). 


ge. To judgment creditor -— Whether 
sheriff can recover price.}—Where an 
exccution creditor purchases goods at 
sheriff’s sale, with the knowledge of 
the sheriff that the purchase is made 
in order to satisfy his execution, & the 
goods are delivered to him by the 
sheriff without any demand of pay- 
ment, the sheriff cannot recover from 
him the price of the goods.—-WETMORE 
DES BrRisay (1858), 4 All. 199.— 

886 i. .J--Where an execution 
creditor conducts a sale hastily, & is 
himself the purchaser, he will be 
censured by the ct.—Re MACDONNELL 
(1851), 17 L. T. O. S. 246.—IR, 

h. Not to himself.}— A _ sheriff 
cannot in any manner become the 
purchaser of property sold under an 
execution.—Dok d. THOMPSON  v, 





such purchase is absolutely void. 

The transaction, however, in this 
case being a fair one (the sheriff, 
although he purchased the land of tho 
exccution debtor through a_ third 
party at his own sale under exccution, 
waving brought the judgment from 
the execution creditor, & having paid 
hiin in full therefor, & no offer being 
shown by defts. to repay the sheriff the 
amount so paid), the ct. upheld the 
sale.—SMITH v, SMITH (1866), 6 
N.S. hk. (2 Old) 303.-—-CAN, 


1. L'o person without free miner’s 
certificate —- Certificate ucquircd after 
execution d coy of bill of sale of 
claim.}—-Where mineral cl are 
knocked down at a sheriff’s auction 
sale to a person who at the time of the 
sale is not the holder of the free miner’s 
certificute called for by Jt. S. B. C. 
1911, c. 157, but who acquires ono 
before the execution & delivery to 
himn of a bill of sale of the claims, the 
sale ig valid.--hkOUNDY . SALINAS 
(1915), 31 W. L. Rh. 388; 8 W. W. i. 
912.—-CAN. 


PART Ill. abel 1, SUB-SECT. 4.— 


889 i. Must be within reasonable 
time—Liability of sheriff for unreason- 
able delay.j—Deft., a division ct. 
bailiff, recelved an execution against 
K. on May 12, 1873, on a judgment 
recovered on that day, under which, 
on May 14, he seized two horses. Ou 


Part TlI.—Particutar Forms or WxXECUTION. 


attorney to be filed within 21 days after execu- 
tion, otherwise to be void, & fraudulent against 
assignees, is confined to the case of a valid com- 
mission; therefore such warrant of attorney, 
though not filed under the statute is good against 
a party acting as assignee under a commission 
illegally sued out :—Semble: an action lies against 
the sheriff, if he do not sell in a reasonable time 
after making the seizure, & if he, by such delay, 
suffer a bkpcy. to intervene, by which pltf. loses 
the fruits of his execution.—AIRETON v. DAVIS 
(1833), 9 Bing. 740; 3 Moo. & S. 188; 131 E. R. 
792; sub nom. Ainton v. Davis, 2 L. J.C. P. 89. 
Annotations: :-—Reld. own v. Jarvis (1336), Tyr. & Gr. 

1033 ; Randell v. A MStle (1839), 10 Ad. & El. 719. 

Mentd. Anon. (1833), 2 1. J. Bey ade: dancers. 

Molyneux (1842), 4 Man. & G. 226; Yinetcher v. Manning 

(1844), 12 M. & W. 571. 

89). In nominal damages—No injury 
to plaintiff proved.) — Case lies for a judgment 
creditor against a sheriff for not selling within a 
reasonable time after a seizure under a fi. fa. But 
pitf. in such action can recover nominal damages 
only, unless actual injury be proved.— BALES v. 








WINGFIELD (1833), 4 Q. B. 580, n.; 2 Nev. & 

M. K. B. 831; 114 E. R. 1016, n. 

Annotations : nsd. Wylie v. Birch (1843), 4 Q. B. 566. 
Refd. Brown v. Tyr. & Gr. 1033; Clifton 


Jarvis (1836), 
v. Hooper (1844), 6 Q. B. 468, 

891. -|—A declaration in case 
against the sheriff, stated a delivery to him of a 
writ of fi. fa., issued upon a judgment recovered 
against one R. W. indorsed to levy, etc. ; that he 
seized the goods of R. W., within his bailiwick, & 
remained in possession of them for a long time, 
during which he might & ought to have sold, yet 
that he neglected the execution of his office, & 
forbore to sell; & afterwards falsely returned 
that the goods remained in his possession for want 
of buyers. Pleas, first, that deft. did not take in 
execution any goods of R. W.; or remain in pos- 
session, by virtue of the writ for the space of time, 
or any part thereof. Second, that deft. could not, 
nor might, nor ought to have sold the goods, or 
any of them, under or by virtue of the writ, or 
to have raised thereout the moneys indorsed to 
be levied, within the space of time in the declara- 
tion mentioned. Third, that R. W. became bkpt. ; 
& that within two months after the issuing of the 
writ in the declaration mentioned, & the delivery 
thereof to deft., & of the seizure of the goods, & 
before the passing of 2 & 3 Vict. c. 29, & before 
deft. could or ought to have sold the goods, a fiat 
issued, & R. W. was declared bkpt.; that before 
the commencement of the action, an official 
assignee was appointed, in whom the goods so taken 
in execution became & were vested; concluding 








May 10 K. executed a voluntary 
assigninent under Insolvent Act, but 
the assignee on being made acquainted 
with it advised a private settlement, 
& did not receive & act on the assign- of 
ment until June 7. The bailiff, who 
had left the horses in K.’s possession, 
taki a bond for their forthcoming, 
took them again & advertised them for 


the horses, as 
is —CAN. 





y entention to 
damages were 


on the earliest 


he did afterwards.— 
BROWN v. WRIGHT (1874), 35 U. C. R. 


Effect 

surrender. |—W 
claimed against a 
messenger for delay in 
a sale in execution, & i 
day on which the 
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with a verification :—Held; the pleas were bad ; 
the first, for duplicity ; the second, as amounting 
to the ‘general issue; the third, as being an 
argumentative denial of the seizure of the goods 
of R. W. 

Semble: the declaration was not for a false 
return, but for not selling in due time.—ROwE v. 
AMES (1840), 6 M. & W. 747; 8 Dowl. 750; 9 
L. J. Ex. 260; 151 KE. R. 614. 

892. Before return to venditioni exponas.) 
—JACOBS v. HUMPHREY, No. 1209, post. 

893. What amounts to reasonable time— 
Notice to sheriff that debtor committed act of 
bankruptcy.|—A sheriff, who, having seized goods 
under a fi. fa. receives notice in general terms 
that the execution-debtor has committed an act 
of bkpcy., may take reasonable time to inquire 
whether the statement is true before proceeding 
to sell, unless he is aware of circumstances which 
cause him to think that the notice is a mere 
pretence. Semble: a sheriff who forbears to 
sell for a period of more than a week after receiving 
such notice, & who makes no inquiries in the mean- 
while, waits an unreasonable time, & is liable in 
damages to the execution creditor for the conse- 
quences of the delay.-—AYSHFORD v. MURRAY 
(1870), 23 L. T. 470, N. P. 

894. —-— Duty of county court bailiff 
distinguished.]|—/?e Crook, Lx p. SOUTHAMPTON, 
SHERIFF, No. 516, ante. 


(e) Amount to be Sold. 


895. Enough to satisfy execution.|—A justifica- 
tion under a fi. fa. is bad, if it appear that more 
was levied than was warranted by the writ.— 
HARDING v. FERNE (1677), 2 Mod. Rep. 177; 8&6 
E. R. 1009. 

896. Liability of sheriff for excessive sale— 
Trespass.|—-If a fi. fa. for £20 be awarded to the 
sheriff, upon which he takes an entire chattel & 
sells it for £40 & returns the fi. fa. with the £20 
in ct., he may detain the surplusage until deft. 
comes to demand it of him (POPHAM, J.). 

If a fi. fu. be awarded for 40s. by force of which 
the sheriff takes five oxen, every one of the value 
of £5 & sells them all, it is clear that deft. shall 
have an action of trespass against the sheriff 
(GAWDY, J.).—WoOoDDYE v. CoLEs (1595), Noy, 
59; 74 BE. R. 1027. 

897. —-— Trover.]—Where the sheriff sells 
under an execution more than sufficient to satisfy 
the debt & costs he is liable in trover for the excess. 
—BATCHELOR v. VYSE (1834), 4 Moo. & S. 552. 
Annotation :—Folld. Aldred v. Constable (1844), & Q. ‘B. 370, 

898, —— .|—Trover against sheriff for 
goods particularly described in the declaration. 














prevent deterioration — Time allowed 
absent defendant to appear.|\—When the 
sale of a vessel belonging to an absent 
deft., which was held by attachment, 
under the process of the ct., was 
ordered to take place immediately for 
the purpose of preventing the deteriora- 
tion of the property, time was allowed 
to appear & plead.—SIMMs v. HODDERN 


of notice 
here 


with 
that 


roceedin, 
appeare 


sale on June 2, but on being notified 
by the official assignee he delivered 
them over to him on June 9. Pitf. 
then sued the bailiff & his sureties on 
their covenant for not eran ie paying 
over the money between the seizure 
& the claim by the assignee :—Held: 

he could not recover; for there was 
no yrnisconduct, because the horses 
passed to the assignee on the execution 
of the assignment, waoich was before 
the judgment; & if the delivery was 
a breach of duty, pitf. had sustained 
ng damage from it, for if the bailiif 
had proceeded to sell sooner, the 
assignee would no doubt have claimed 
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messenger could have sold in execution 
@ notice of intention to surrender the 
peagmen: debtor's ae had a ee 
n the Gazette at the 
action must fail. ACR uAMaN Vv. 
RAVENSCROFT (1914), C. P. D. 882.— 
n. After expiration of writ—If 
seizure made while writ in force.|-—If a 
seizure is made while the writ of 
execution is in foree, a sale may be 
made after the writ has expired.— 
DIxoN v. MAOKAY (1903), 21 Man. 
L. R. 763.—CAN., 
o. Immediate 


sale ordered to 


(1818), 1 Nfid. L. R. 93.—NFLD. 
PART III. SECT. 1, SUB-SECT. 4,— 
H. (e). 


Whole interest remaining in 
demnar. j—The sheriff under a fi. fa. 
may sell what the termor continues to 
hold under a lease, but he cannot sell 
part of his interest, or a part of the 
premises.—OSBORNE v. KERR (1859), 
17 ie C. ht. 134.—CAN. 

Sale of railway shares en bloc 
—Fur amount in excess of j 
debt.|}—Where a number of shares of 
railway stock were seized & advertised 


LL 
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Sect. 1.-—Writ of fiert facias: Sub-sect. 4, H. (ce), 
(Ff), (g), (h) & (t) @. & it.) 

Plea, that deft. seized & sold the goods under a 
fi. fa., at the suit of J. Replication, that the con- 
version complained of in the declaration is not the 
seizing & taking of the goods in the plea men- 
tioned under the writ, & that pltfs. sue, not in 
respect of such seizing & taking, nor of goods 
seized, taken & sold under the writ, but for that 
pltfs. were lawfully possessed of the goods in the 
declaration mentioned, which were other than & 
different from the goods seized, etc., by defts. under 
J.’s writ, & that defts. converted & disposed of the 
goods in the declaration mentioned, etc. Plea, 
not guilty. It was proved that the sheriff received 
J.’s writ, & seized under it goods of debtor, in- 
cluding those claimed in the action of trover: he 
then received a writ at the suit of C., which after- 
wards proved invalid. After receiving the second 
writ) he sold the goods on two successive days. 
The first. day’s sale produced enough to satisfy 
J.’s writ: the action of trover was brought by 
the assignees of debtor, who had become bkpt., 
for the goods sold after J.’s execution was satisfied : 
—RHeld: (1) the sale was not to be considered 
entire & indivisible ; but the sheriff, after selling 
enough to satisfy the first writ. was liable in trover 
for the goods sold beyond that amount. 

(2) A sheriff, after selling enough to satisfy an 
execution, is not justified in selling more on the 
supposition that, by accident for which he is not 
answerable, the amount levied may become in- 
sufficient.--ALDRED v. CONSTABLE (1844), 6 Q. B. 
370; 3 L. T. O. 8S. 299; 8S Jur. 956; 115 Bk. R. 
142. 

Annotation :—As to (1) Refd. Pte Pearce, Lr p. Crossthwaite 

(1885), 14 Q. B. D. 966, 

899. ——-.]—-GAWLER  v. 966, 
post. 

900. Provision for probable additional claim- 
Sheriff may not sell additional goods—-Where not 





CHAPLIN, No. 


answerable for contingency.|—-ALDRED 1. ('ON- 
STABLE, No. 898, ante. 
(f) Alode of Sale. 
See Bkpcy. Act, 1883 (c. 52), s. 14553; Bkpey. 


Act, 1890 (c. 71), s. 12; R.S. C., Ord. 43, rr. 8-14, 

901. Sale by private contract—Instead of public 
auction.|—fte RoGERs, “ax p. VILLARS, No. $75, 
ante. 

902. —-- -——- On ex parte application by 
execution creditor——-Power of master or judge to 
order.|—HuUNr ov. CLIFFORD, [1884] W. N. 86; 
Bitt. Rep. in Ch. 136, 

903. —— Discretion of court.;— 











EXECUTION, 


Under Bkpcy. Act, 1883 (c. 52), s. 145, the ct. has 
a discretion to order goods taken in execution by 
the sheriff to be sold by private contract instead 
of by public auction, notwithstanding that the 
application for leave to sell by private contract 
is made by the execution creditor ex p., & in the 
absence of all the other creditors of the execution 
debtor.—Hunt v. FENSHAM (1884), 12 Q. B. D. 
162 ; 32 W. BR. 316. 

904, —— Execution for more than twenty 
pounds—Effect of such sale without leave of court.| 
—Where a sheriff under an execution for more 
than £20 sells by private contract, with the con- 
sent of debtor, but without leave of the ct., such 
sale, although against Bkpcy. Act, 1883 (c. 52), 
s. 145, is, until set aside by the ct., valid against 
a subsequent execution creditor.-—--CRAWSHAW %. 
HARRISON, [1894] 1 Q. B. 79; 63 T. J. Q. B. 94 5 
69 L. T. 860; 10 T. L. R. 293 1 Mans. 407; 10 
R. 608, D.C. 


(g) Must Obtain Best Price. 


905. Liability for failure to obtain-—Indictment.] 
—An indictment. will le against: an under-sheriff 
for under-valuing goods taken under a fi. fa.—- 
SAYRE’sS Case (1617), Cro. Jac. 426; 70 H.R. 
364, 


Annotation :--Mentd. Incledon vr, Burgess (1688), 2 Salk. 
636. 


906. —— Action.]—An action lies against the 
sheriff for selling goods for less than appraised.—— 














TAYLOR v. BATTEN (1694), Comb. 255; 90 KF. KR. 
462. 

907. ——.|—GAWLER ov. CHAPLIN, No. 
966, post. 

908. —--- Sale improperly conducted.| — Case 


against sheriff by execution creditor. The count 
averred that) there were goods of debtor within 
deft.’s bailiwick, of which deft. had notice & might 
have levied the moncy. Breach, that deft. would 
not levy or cause to be made the moneys. Pleas, 
not guilty, & a traverse of the averment that 
there were gogds of which defts. might have 
levied, etc. Proof, that the sheriff seized goods 
of debtor & sold them, but that the sale was 
improperly conducted, so that he did not make so 
much as ought to have been made, & pltf. received 
less than he otherwise would have done & not 
enough to satisfy the debt :—Held: this evidence 
supported the breach, & it} was not necessary that 
pitf., being the execution creditor, should declare 
more specially.—MULLET v. CHALLIS (1851), 16 
Q. B. 239; 20 L. J. Q. B. 161; 161. T. 0. 8. 
340; 15 Jur. 243; 117 FE. R. 870. 

909. ——_— -—-— Goods not properly lotted.|— 





to be sold in one lot, neither deft. nor 
any onc interested in the sate requesting 
the sheriff to sell the shares separately, 
& such shares were sold for an amount 
fur in excess of the judgment. debt for 
which the property was taken in 
execution, in the absence of proof of 
fraud or collusion :—Held: such gale 
was good & valid.—CONNECcTICUT & 
PASSUMPSIC Rivers Ry. Co. 2, 
MORRIS (1887), 14 8. CC. Re. 318.— 
CAN. 


r. Sale under money decree —- Sale 
under decree enforcing mortyage—Dis- 
tinguished.| — There are substantial 
differences between a sale in execution 
for a money decree & a sale under a 
decree ordering a sale to enforce a 
mtge. In the former case the ct. 
proposes to sell whatever interest in 
the property would, under any circum- 
stances, be available to creditors at 
the date of the attachment; in the 
Jatter case, whatever interest the 
mntgor. was, under any circumstances, 
competent to create, & did create at 


the time of the imtge.—PONNAPPA 
PILLAL v. PAPPUVAYYANGAR (1881), 
I. L. It. 4 Mad. 1.—IND, 


PART HII. SECT. 1, SUB-SECT. 4.— 
H. (g). 


906i. Liability for failure to obtain— 
«Action. |—A sheriff levied under a fi. fa. 
for £166, on mining plant, ete., & 
being informed that there was an 
existing mtge. on the plant ete., & 
arrears of money due to the co.'s 
workmen, he on the following day 
sold for £10. There was in fact no 
intge., & the purchaser three weeks 
afterwards sold for £240. In an 
action by the execution creditor against 
the sheriff for negligence :—Held : 
the shertff was Hable for the difference 
between the net, amount realised by 
the sale, & the amount of.the fi. fa.— 
SMITH v. COLLES (1871), 2 V. R. (Law) 
195.—AUS, 


906 ii. ——.)—Held : it was 
the duty of the sheriff to both creditors 





& debtors to make all that he could 
out of the goods seized under hix writ ; 
the statement of the debtors that there 
was nothing to seize could not save 
the sheriff, for he did seize; no con- 
duct by way of estoppe: was Paes 
& the sheriff was liable to pltfs. for 
the damages they had sustained from 
his omission to perform his duty in the 
premises.—MAPLE LEAF LUMBER CO. 
v. CALDBRICK & PIERCE (1917), 40 
O. L. R. 512.—CAN. 


s. .)— Semble: a sheriff is 
Hable for selling goods under execution 
at an unreasonably low  price.—Dk 
ZOUCHE v. CooKk, [1920] 2 W. W. hk. 
268; 13 Sask. L. R. 227.—CAN. 


t. What amounta to beat price.) — 
PaRR v. MONTGOMERY (1880), 27 Gr. 
521.—CAN. 

a. Reserved price named by execu- 
tion creditor-—-Not reached at sale— 
Krecution creditor purchaser, )—Defts. 
recovered judgment against pltf. in 
an action upon notes given for the 
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A debtor whose goods bad been scized under a 
writ of fi. fa. persuaded the officer executing the 
writ not to advertise the sale, & himsclf interfered 
to prevent the issue of the bills; on the day of 
sale his agent induced the officer to postpone 
it to a later hour & on the officer’s proceeding to 
sell, directed him to sell also for a writ that dav 
lodged with him & under which he could not 
otherwise have then sold. In the management of 
the sale the officer conducted himself negligently 
in not properly lotting the goods & they conse- 
quently sold at an undervalue :—Held : the above 
facts did not constitute the officer the agent of 
the execution debtor so as to absolve the sheriff 
from liability for the officer’s negligence in the 
conduct of the sale.—-WRIGHT v. CHILD (1866), 
L. R. 1 Exch. 358; 4H. & C. 529; 85 1. J. Ex. 
209; 15 L. T. 141; 30 J. P. 646. 

910. What amounts to best price—Not neces- 
sarily offer by highest bidder.]—The sheriff having 
taken goods in execution under a fi. fa. is not 
justified in selling them to the highest bidder 
greatly under their value ; but if he cannot obtain 
u# reasonable price, should return that they 
remain in his hands for want of buyers.—KEIGutT- 
LEY v. BiRcH (1814), 3 Camp. 521, N. P. 

CON o~Refd. Mulictt «. Challis (1851), 16 1. T. O. S. 


911. Previous valuation for different 
purpose —-Sale at less than valuation.|—- A. suc- 
ceeded B. in the occupation of a house, & on 
taking possession agreed with LB. for the lease at 
the sum of £80 & to take the furniture & fixtures 
at a valuation as between an outgoing & incoming 
tenant. The goods were accordingly valued at 
£109 15s. 10d. & the amount paid by A., & an 
assignment executed. Dltf. afterwards commis- 
sioned the auctioneer who had valued the goods, 
to sell them, but before he could do so the sheriff 
entcred & seized them under an execution against 
B. &, the same auctioneer being employed by the 
sheriff, the goods were sold, & produced only 
£73, pltf. himself being a purchaser to the amount 
of £20. In an action of trespass brought by A. 
against the sheriff :—Held: the jury were justified 
in giving damages for the full amount of the 
valuation.— LOCKLEY v. PYE (1841), 8 M. & W. 
133.3; 9 Dow). 744; 101. J. Ex. 305 3; 5 Jur. 346 ; 
151 KE. R, 979. 











(h) Receipt for Proceeds. 


912. By bill of sale—Necessity for.]|—Goods 
seized by a sheriff under a fi. fu. were valued & 
delivered to the execution creditor, upon a bond 
fide purchase by him; but no bill of sale was 
executed :—J/eld: there was a valid sale of the 
price of a threshing outfit, & issued 
execution & placed the writ in the 


b. Inability to 


obtain 
yrice—Gvods must remain unsold. |— 
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goods.—-lLIERNAMAN v. BOWKER (1856), 11 Iixch. 


760; 25 L. J. Ex. 69; 26 L. T. O. S. 224; 4 
W. RR. 261. 
Annotation -—Refd. Salter v. Brooks (1879), Do Colyar’s 





County Court Cases, 82. 
Ship.|—Sce No. 683, ante. 
See, also, Bins OF SALE, Vol. VII., pp. 7-12, 
Nos. 17-51. 


(i) Effect of Sale. 
i. Title of Sheriff. 

913. Implied promise — Knowledge of title.] 
—The law raises an implied promise in a 
sheriff selling goods taken in execution, that he 
does not know that he is destitute of title to the 
goods. To an action founded on the implied 
promise that the vendor of goods did not know 
his title to them was bad, it is no defence that the 
vendor was a sheriff’s auctioneer, & desired pltf. 
to give him a written notice not to pay over the 
proceeds, & that pltf., having omitted to give such 
notice, deft. paid over.—-PETO v. BLADES (1814), 


5 Taunt. 657; 128 I. R. 849. 
Annotation :—Refd. Baylis vy. London (Bp.), [1913) 1 Ch. 


914. Liability of auctioneer—Goods claimed by 
assignees of debtor.|—-PretTo v7. BLApEs, No. 913, 
ante, 


ii. Witle of Purchaser. 

915. General rule—Precise interest of debtor.|— 
The A. railway co. incorporated by a local Act, 
being also a land co., transferred by agreement, 
together with the undertaking, all its property, 
lands, rights, & appurtenances to the C. railway 
co., also incorporated, such agreement being 
confirmed by a private Act of the Imperial Parlia- 
ment. The C. railway co. having borrowed money 
issued debentures to secure the same; these were 
termed mtge. debentures, the principal & interest 
thereon being secured on the undertaking, & all 
moneys to arise from the sale of the lands of the 
co., all future calls on shareholders, & all tolls 
& sums of money which should become due, with 
the plant & rolling-stock, & with power of entry 
& possession of the same, in failure by the co. of 
payment of principal & interest as therein speci- 
fied, with a proviso that nothing therein con- 
tained should be held to limit the power of sale or 
appropriation by the co. of any of the lands of the 
co., nor constitute a charge on the same. These 
bonds were not registered :—Held: (1) such 
debentures did not constitute a charge in the nature 
of an equitable mtge. on the lands of the co., so 
as to give the holders of such debentures a right 
to restrain the sale of lands by judgment creditors 
of the co., or any title to the proceeds of the lands 





prima facie conveys the title of deft.— 
SUTHERLAND ¥. WHIDDEN (1858), 2 


reasonable 


hands of a sheriff, with instructions 
to levy the amount out of the goods of 
pltf. The sheriff seized a yoke of 
oxen & the threshing outfit, & adver- 
tised that he would sell the chattels 
seized. Defts. notified the sheriff that 
he was not to sell the outfit unless he 
got an offer of $1,200. The highest. 
bid was $800, & the sheriff did not 
sell the outfit but left it where it 
was :—Held: the instructions to the 
sheriff not to sell for less than $1,200 
were equivalent to an offer by defts. 
of that sum; & that offer, being the 
highest made, must, in the light of the 
sheriff’s & deft.’s conduct, be regarded 
as having been accepted by the 
sheriff, & the outfit must be treated 
as having been sold to _defts.— 
CORSBIB v. CASE THRESHING MACHINE 


Co. (1913), 25 W. L. R. 466; 14 
D. L. R. 55; 6 Sask. L. R. 118.— 
CAN. 


here a sheriff selling under cxecution 
cannot obtain a reasonable price, it is 
hig duty to make a return that the 
goods & chattels seized remain in his 
hands unsold for want of buyers.—- 
PEASE v. Tupek (1914), 30 W. L. R. 
198; 7 W. W. RR. 804; 19 D. LR. 
158.—CAN. 


PART III. Serr 7 SUB-SECT. 4,.— 
* il. 

915 i. General rule—-Precise intereat 
of debtor.jJ—A conveyance, by bargain 
& sale, by the sheriff, of chattels real 
taken in execution & sold under 
44 Geo. 3, c. 15, 6. 4, will pass the 
legal as well as the equitable estate 
in the lands to the purchaser, the 
conveyance taking effect. by operation 
of law.— WINCHESTER 0. HUTCHINSON 
(1861), 2 Legge. 1353.—AUS, 

915 ii. -——.]-—A sheriff’s deed 





Thom. 410.—CAN. 


916 lil, ——- ———.]|--GUNN v. Bur- 
GESS (1884), 5 O. k. 685,.—-CAN. 

915 iv. —— -1—-A member of a 
firm of native bankers which had 
become insolvent, with a view to 

rotect his property from the general 

ody of his creditors, in Mar. 1870, 
deposited property to the value of 
R30,000 with applts., another firin of 
bankers, to whom he owed K1,500. 
In Apr. 1871 applits. brought an action 
against him for 14500, the balance of 
that debt, & obtained a decree, in 
execution of which the property was 
put up for sale & purchased by resp. : 
—Held: resp. was entitled to tic 
Dt ade Crt Dass v. Rat Siva 

tam (1879), 5 C. L. BR. 4380.— IND. 


915 v, —— .}—The purcnaee® 
at an auction sale acquires the right, 
title, & interest of the judgment- 


TZ 
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Sect. 1.—W rit of fiert facias: Sub-sect. 4, 


when sold; (2) as judgment creditors under an 
execution take the precise interest, & no more, 
which the debtor possesses in the property seized, 
the sale being a sale by the law, & not by the 
co., such judgment creditors took the lands, 
subject to any incumbrances, legal or equitable, 
that they were subject to in the hands of the co.— 
WICKHAM v. NEW BRUNSWICK & CANADA Ry. Co. 
(1865), L. R. 1 P. C. 64; 3 Moo. P. C. C, N.S. 
416; 34L.J3.P.0.6; 141. 7.311; 12 Jur. N.S. 
34; 14 W. R. 251; 16 FE. RB. 158, P. C. 

Annotation :—As to (2) Refd. Re Panama, New Zealand & 

Australian Royal Mail Co. (1869), 39 L. J. Ch. 162. 

916. Judgment or writ afterwards set aside— 
Sale of term of years—Term remains with pur- 
chaser——Proceeds returned to debtor.]|—The sheriff 
under a fi. fa. sells a term; afterwards judgment 
is reversed ; the produce & not the term shall be 
restored.—ANON. (1578), 3 Dyer, 363 a, pl. 24; 
73 E.R. 815. 

Annotations :—Refd. Hoe’s Case (1600), 5 Co. Rep. 89 b. 

Mentd. Baker v. Krereman (1635), Cro. Car. 418. 

917. -.|—ANON. (1599), 
Moore, K. B. 573; 72 E. R. 767. 

Annotation :—Mentd. Foy v. Lister (1705), 2 Salk. 554. 

918, ——- ——— ——-- -——_.]—-If the sheriff sell 
a term under a writ of fi. fa. which is afterwards 
set aside for irregularity & the produce of the sale 
directed to be returned to the termor, the termor 
cannot maintain ejectment to recover his term 
against the vendee under the sheriff—Dor v. 
THORN (1813), 1 M. & S. 425; 105 E. R. 159. 
Annotations :—Refd. Farrant v. Thompson (1822), 2 Dow. & 
































Ry. K. B. 1; Garland v. Carlisle (1837), 11 Bli. N. 8. 421, 

919. Sale not invalidated.] — Hor’s 
Case, No. 369, ante. 

920. .|—One possessed of a 


lease for ninety-nine years, devised it to his wife 
for life, & after her death to her children unpre- 
ferred, & made his wife extrix., & died, the wife 
entered & was possessed as legatee. The wife 
married, a judgment was obtained against the 
husband, & a fi. fa. directed to the sheriff of 
London, who sold the term. The judgment was 
reversed by writ of error; the wife died; upon 
ejectment brought by the executory devisee against 
the vendee :—Held: (1) the sale by the sheriff 
on the fi. fa. should not destroy the executory 
devise, although the person to whom the executory 
devise was made was then uncertain ; (2) the sale 
by force of the fi. fa. should stand, & pltf. in the 
writ of error should be restored to the value.— 


debtor, & in virtue of that is put in 
poreersion, by reason of which he 
ecomes liable to be sued by the true 
owner.—ALI SAHEB v. KAJI AHMAD 


to stricter proof of title against the 
servant of the execution debtor in 
possession, than he would be against 
the debtor himself.—-Dok d. LYON v. 


PSXECUTION. 


MANNING’S CASE (1609), 8 Co. Rep. 94b; 177 


E. ht. 618. 

Annotations :-—As to (1) Refd. Woodcock v. Woodcock (1600), 
Cro. Eliz. 795 ; Johns v. Pink, [1900] 1 Ch. 296. 48 to (2) 
Consd. Cooper v. Chitty & Blackiston (1756), 1 Burr, 20. 
Generally, Mentd. Lempers Case (1612), 10 Co. Rep. 46 b; 
Price ». Almory (161 }. Moore, K. B. 831; Roberts v. 
Roberts (1613), 2 Bulst. 123; Blamford v. Blamford 
(1615), 3 Bulst. 98; Havergill v. Hare (1618), Cro. Jac. 


510; Pills v. Brown (1621), Palm. 131; Alford’s Case 
(1662), O. Bridg. App. 584; Bate v. Amherst & Norton 
(1663), T. Raym. 82; Goring v. Bickerstaffe (1663), 2 


Freem. Ch. 163; Burgis v. Burgis (1674), 1 Mod. Rep. 
114: Warman v. Seaman (1677), Cas. temp. Finch, 279; 
Howard v. Norfolk (1681), 3 Cas. in Ch. 14; Smith v. 
Clever (1688), 2 Vern. 59; Jerman v. Orchard (1694), 
Skin. 528; Ayres v. Falkland (1697), 1 Lad. Raym. 325 ; 
Scattergood v. Edge (1699), 12 Mod. Rep. 278; Young ¢. 
Holmes (1717), 1 Stra. 70; Gower v. Grosvenor (1740), 
Barn. Ch. 54; Beauclerk v. Dormer (1742), 2 Atk. 308 ; 
Bagshaw v. Spencer (1748), 1 Ves. Sen. 142; Goodtitle 
d. Hayward v. Whitby (1757), 1 Burr. 228; Haigh v. 
Jaggar (1847), 16 M. & W. 525. 


921. Sale of term of years—-Assignment by 
sheriff—Misrecital of term of debtor—Effect of.]— 
If the sheriff upon a fi. fg., takes upon himself to 
recite the term which deft. has, & misrecites it, & 
sells same term, the sale is void; but if he sells 
all the interest that deft. has in the land, it is 
good enough, notwithstanding the misrecital.— 
PAIULMER’S CASE (1597), 4 Co. Rep. 74a; 76 E.R. 
1045; sub nom. PALMER v. HUMPHREY, Cro. Eliz. 
584; Gouldsb. 172. 

Annotations :-—Refd. Foot v. Berklay (1670), 2 Keb. 654; 

Bealy v. Sampson (1689), 2 Vent. 93. entd. Gold vw. 


Death (1615), Cro. Jac. 381; Miller & Johns v. Manwaring 
nes Cro. Car. 397; Jemmot v. Cooly (1667), 2 Keb. 





922. —_— -——- Sale of term before writ return- 
able-—— Assignment executed after.]-—The sheriff 
under a fi. fa. seized a lease, & sold the term before 
the writ was returnable, but did not execute the 
assignment to the vendee till a subsequent period : 
—Held: this was a valid assignment.—DoE v. 
DoNSTON (1818), 1 B. & Ald. 230; 106 E. R. 85. 
Annotation :—Refd. Gloucestershire Banking Co. v. Edwards 

(1887), 20 Q. 18. D. 107. 

923. —— Proof of authority of under- 
Sheriff.|-—Where an assignment of a lease by deed, 
taken in execution, was made in the name & under 
the seal of office of the sheriff, by A., acting as 
under-sheriff :-—Held : such assignment was suffi- 
ciently proved, without proving further the 
appointment of A. as under-sheriff, & he had power 
by deed to execute deeds in the name of the 
sheriff.—Dok d. JAMES v. BRAWN (1821), 5 B. & 
Ald. 243 ; 106 E. R. 1181. 


Annotations :—Consd. Doc d. Bowley v. Barnes (1846), 8 
Q. B. 1037. Refd. Wood v. Nowclitfe (1446), 6 Hare, 183. 


924, —— .|—Assignment by the 














force. — MCDONELL v.. McDONELL 
(1852), 9 U. C. R. 259.—-CAN. 

g. Sale of term of years— Merger 
of term in life estate.}—DALYE v., 





(1891), I. L. I. 16 Bom. 197.—IND. 


915 vi. -}-The purchaser 
at a ct.’ sale buys only the then 
oxisting right, title, & interest of the 
judgment debtor, & therefore ordinarily 
tukes, subject to the prior right, 
contingent on confirmation, of a former 
purchaser, though such former pur- 
chaxo be confirmed subsequently to 
his own.—KonAvA Bin MAHADAPA v, 
JANARDAN SUKDEV (1874), 11 Bom. 
193.—IND. 


c. Writ issued -— Before return of 
execution against yoods—Whether pur- 
chaser at sheriff’s sale affected.|\—A 
ji. fa. issued before the return of the 
execution aguinst goods, igs only an 
irregularity, & a purchaser ut sheriff's 
ene eee by it. —Dor d. 

-AFFKORD v. BROWN 3: : . 8. 
Oo Ou. (1833), 3 0. S 

ad. From execution ereditor.|}—A pur- 
chaser at o sheriff’s sale is not held 








LEGE (1848), 4 U. C. It. 360.—CAN. 


e. Purchase by execution creditor 
— From execution dedbtor—Loan of 
goods purchased to execution debtor—-- 
Whether goods can be seized by subse- 
quent creditor.}—Where goods have 
been openly set up for sale under a 
ji. fa. & bona bought by the 
exccution creditor, he may, if he 
Please, lend them immediately after 
sale to the execution debtor, while 
in his possession they cannot be 
seized by the sheriff at the suit of a 
subsequent execution creditor.—WI.- 
re ae (1850), 7 U. C. it. 


f. Purchaser pleadi title — 
Necesaury averments.|\—Where a title 
is pleaded by purchase at sheriff's 
sale under a fi. fa., the jue ent 
supporting such fl. fa. should be set 
out, & it should be averred that the 
sheriff seized while the writ was in 


ROBERTSON (1860), 19 U. C. RR. 411. — 
CAN 


h. No actual seizure by sheriff — 
Sale of property—On which sheriff 
made no actual levy.J—The property of 
a judgment debtor in goods is not 
divested by a sale by the sheriff, unless 
there has been some overt act of 
seizure by him, such as marking or 
taking possession of them or separating 
them from others. The sheriff must 
have done some act to enable him to 
deliver possession of the property to 
the purchaser, & he cannot, by a 
general sale of all a dcbtor’s govods, 
pass the title to prepares not in his 
view, & on which he has made no 
actual levy.—REYNOLDS v. AYRES 
(1862), 5 All. 333.—CAN, 


k. Inadequacy of purchase price — 
Whether absolute purchase. |—- ere an 
execution creditor purchased propery 
at shertiff’s sale at one-sixth of its 
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sheriff proved by the bill of sale of the under- 

sheriff, without proof of the authority by the 

sheriff to the under-sheriff.—Woop v. ROWCLIFFE 

(1846), 6 Hare, 183 ;' 11 Jur. 707; 67 E. R. 1132 ; 

affd. (1847), 2 Ph. 382, L. C. 

Annotations :—Mentd. Carrington v. Pell (1849), 3 De G. 
& Sm. 512; Daniell v. Daniell (1849), 3 Do G. & Sm. 337; 
Farina v. Silverlock (1857), 5 W. R. 827; Gobind Chunder 
Sein v. Ryan (1861), 15 Moo. P. C, C. 230; Lamb vy. 
Attenborough (1862), 1 B. & S. 831; Baines v. Swainson 

1863), 4 B. & 8. 270 ; Cole v. North Western Bank (1875), 


-R.10C. P. 354. 

925. Whether seizure of lease 
necessary.|—COLEMAN v. IAWLINSON, No. 685, 
ante. 

926. ——- ——— Necessity for written assign- 
ment.|—-Dor d. HUGHEs v. Jonrs, No. 823, ante. 

927. -}—PLAYFAIR v. MUSGROVE, 
No. 694, ante. 

Ownership pending assignment.|—Sce 
Sub-sect. 4, KE. (g) ii., ante. 

928. Sale after return to writ expired—No 
venditioni exponas—Assignment of goods by 
vendee.|—Decbtor in custody on ca. sa. sherilt 
seizes under a fi. fa. & sells after the return of the 
writ expired, & no venditioni exponas; vendee 
assigns to the sons of debtor, who join in assign- 
ment to C. The sale by sheriff is good; but an 
inquiry into the fairness of the transaction. 
Purchaser under a fi. fa. may justify whether the 
proceedings regular or not. 

Sheriff under a fi. fu. has a special property & 
the goods bound from delivery of the writ in the 
case of a common person, although in the case of 
the Crown it remains as at common law (LorRD 
FIARDWICKE, C.).—JEANES v. WILKINS (1749), 
1 Ves. Sen. 195; 27 KB. 1. 978, T.. C. 


Annotations :—Consd. Gore v. Bowser (1855), 3 Sm. & G. 1. 
Refd. Scott v. Scholey (1807), 8 Kast, 467, 


929. Title as against Crown—Process of Crown 
subsequent in time—When title of Crown prevails.| 
—A.-G. v. Fort, No. 884, ante. 

930. Title of purchaser from execution creditor 
—Good if purchase bona fide—Although debtor 
remains in possession of goods.}|—-The goods of A. 
were seized under a fi. fu. & the judgment creditor 
took a bill of sale from the sheriff & afterwards 
sold the goods to B., who put a man into pos- 
session, but the goods remained in A.’s house, & 
were used by him as before the execution. The 
circumstance of the execution was, however, 
notorious in the neighbourhood. Another judg- 
ment creditor issued a fi. fa. against A.; under 
which the sheriff seized these goods. In trespass 
against him by B.:—Aeld: the jury were pro- 
perly directed to give a verdict for pltf. or deft., 
as they should be of opinion that the purchase by 
B. was bond fide or otherwise, for if the goods were 
bond fide bought & paid for with his money, the 
sale was not rendered void by debtor's continuing 


























value :—Held: effect could only be 
given to such a transaction as a 


n. .]— Deft.’s 
interest in a farm of land wus set up 
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to enjoy the use of the property.—LATIMER v. 
Batson (1825), 4 B. & C. 652; 7 Dow. & Ry. 
ws 106; 4L. J. O. S. K. B. 25; 107 HE. KR. 

931. Sale under judgment to defeat molarsesrhag 
Trespass for taking pltf.’s goods; plea, that the 
goods were not pltf.’s. Pltf. proved that the sheriff 
had seized the goods, being the property of B., 
under an exccution against B., & had sold them to 
tf. :-—Held: deft. might show, on the issue here 
joined, that the sale was fraudulent as against 
creditors, that he himself had taken the goods 
under an execution against B., & that this was the 
alleged trespass.—AsSHBY v. MINNITT (1838), 
8 Ad. & El. 121; 3 Nev. & P. K. B. 231; 1 Will. 
Woll. & H. 155; 112 E. R. 782 ; sub nom. ASHLEY 
v. MINNETT, 7 lL. J. Q. B. 133; 2 Jur. 888. 

932. Debt & assignment by sheriff bona 
fide—How far valid.]—Cooxson v. FRYER, No. 
885, ante. 

933. Goods seized not property of judgment 
debtor—Whether purchaser has title—Landlord’s 
fixtures—Improperly removed by debtor.]|—Far- 
RANT v. THOMPSON, No. 637, ante. 

934. Mortgaged ship.]—— A ship, 
which was mortgaged by bill of sale duly registered, 
continued in the possession of the mtgor., & went 
on a voyage abroad. The ship was Hnglish, & 
the mtge. was executed in Ingland, where the 
parties to it resided. The ship arrived at a 
foreign port, & was there seized under an attach- 
ment issued by a foreign ct., at the suit of a foreign 
creditor of the mtgor., who had suspended pay- 
ment. The mtgee., by his agent, intervened in 
the proceedings thus commenced, & opposed the 
sale of the ship. The mtgee.’s opposition was 
dismissed after hearing by the foreign ct., on the 
ground that, as the law of the foreign country did 
not allow a mtge. of a chattel without possession, 
the right of the attaching creditor must prevail 
over the mtgee.’s right conferred by the English 
law. The ship was sold under a process similar 
to a fi. fu. & the proceeds were brought into ct., 
& after satisfying certain prior claims for wages, 
wharfage, etc., the balance of purchase money 
was paid to the attaching creditor. The pur- 
chaser sent the ship to Kngland, where she was 
claimed by the mtgee., who filed a bill to enforce 
his security :—Held: (1) the sale under the fi. fa. 
could only pass the property of the person against 
whom it issued, & therefore if the mtgee. had not 
intervened his right to the ship would have been 
clear; (2) the mtgee. having intervened, the judg- 
ment of the foreign ct., against him must be 
considered as a judgment inter partes. 

(3) Such a judgment is examinable for error 
apparent on its face, & therefore, as the foreign 
ct., being informed what the English law which 

















of M. situate about 10 miles from the 
lands & pitf.’s agent, who was the only 


chattel 


security for the debt & costs, & not as 
an absolute purchase.—KEKR v. BAIN 
(1865), 11 Gr. 423.—CAN. 

1. .})— Where property 
worth £1,500 had beon sold at sheriff's 
sale for £90, in consequence of the 
title being disputed, the ct. refused 
to give effect to the sheriff’s deed as 
an absolute Fea ae CANS Vv. 
Piagorr (1865), 11 Gr. 475.—CAN. 





m. .}—Pltf. having pur- 
chased at a sheriff’s sale, for a sinall 
sum, the interest of his debtor in 
property which the debtor had 
previously mtged. for a large sum, the 
validity of the mtge. or the amount 
due upon it being doubtful, the ct. 
declined to enforce the purchase as 
absolute. — MALLOCH v. PLUNKETT 
(1865), 11 Gr. 439.—CAN. 


ee 





for sale under a fi. fa. at suit of the 
Jandlord whe was the execution 
creditor. The saie was fully adver- 
tised & after two adjournments for 
want of bidders the solr. for pltf., who 
was the only bidder at the third sale, 
was declared the purchaser for £1. 
The interest in the farm was admit- 
tedly of value, but in the absence of 
collusive or improper conduct by the 
sheriff the ct. refused to set aside the 
sale.—CRAMER v. MURPHY (1887), 26 
L. lt. Ir. 572.—IR. 





oO. ——-.] — Deft.’s chattel 
interest in a farm of land was put up 
for sale by public auction by the 
sheriff under a fi. fa. at the suit of 
the landlord, who was the execution 
creditor. The sale was advertised by 
&@ public notice posted on the ct. house 


bidder, was declared the purchaser for 
£5. ‘The interest in the lands was 
admittedly valued at £600. The ct. 
set aside the sale & conveyance on the 
ground that the sheriff did not take 
reasonable & proper care to advertise 
tho sale & that the farin was sold at, 
an undervalue.—EpGr v. KAVANAGH 
(1888), 24 L. Qh. Ir. 1.—IR. 


p. Purchase by third arty — Of 
pronerty originally conveyed by sheriff— 
rregularities in first sale.|}—A third 
person who purchases & gets the 
sheriff’s deed is not affected b 
irregularitics on the part. of the sheriff, 
unless the circumstances are such that 
the purchaser’s taking the deed can be 
said to amount to a frand.— McDONALD 
v. CAMERON (1867), 13 Gr, 84.—CAN., 


q. Sale of goods exempted under 


918 
Sect. 1.—Writ of fiert fucias: Sub-sect. 4, H. (i) vw. 


ought to govern the contract, was, had wilfully 
refused to_recognise it, the judgment of that ct. 
was disregarded & the mtgec. was declared entitled 
to the ship.—SIMPSON v. Fogo (1863), 1 Hem. & M. 
195; | New Rep. 422; 32 L. J. Ch. 249; 81. T. 
G1; 9 Jur. N. S. 403; 11 W. R. 418; 1 Mar. 
J]. (. 312; 71 E. R. 853 previous proceedings 
(1860), 1 John. & H. 18. 
ainnotations :-—-.As to (1) Refd, Voinet v. Barrett (1885), 54 
aw J. Q. B. 521. sts to (2) Refd. Schibsby v. Westenholz 
(L870), L. R. 6 Q.B. 155; Taylor v. Ford (1873), 22 W. R. 
47. .1s to (3) Consd. Liverpool Marine Credit Co. wv. 
Hunter (1868), 3 Ch. App. 479; London & Mediterrancan 
Bank v. Strutton (1869), 21 L. T. 415. Refd. The Halley 
(1868), L. R. 2 PP. C. 193: Castrique «. Imrie (1870), L. R. 
4H. L. 414; Voinet v. Barrett (1885), 54 L. J. Q. B. 521; 
dic Trufort, Trafford v. Blanc (1887), 36 Ch. D. 600; 
fte Queensland Mercantile & Agency Co., Zar p. Austra- 
lasian Investinent Co., Ha p. Union Bank of Australia, 
{1892} 1 Ch. 219. Generally, Mentd. Colliss v. Hector 

(1875), L. BR. 19 Kq. 334; Re Kloebe, Kannreuther v. 

CGeiselbrecht (1884), 54 L. J. Ch. 297: Aksionairnoye 

Obschestvo A. M. author» Sagor, {1921] 3 K. B. 532. 
Goods on hire purchase agreement. |-— 
See Nos. 765, 766, ante. 

935. ~—— Seizure by county court bailiff— 
Claim made by owner.|—Where, a claim having 
been made to goods taken in execution by the 
bailiff of a county ct., claimant does not make 
the deposit or give the security required by County 
Cts. Act, 1888 (c. 43), s. 156, & the bailiff sells the 
goods under the authority given by that scct., 
the sale gives the purchaser a good title to the 
goods, although they were the property of claimant 
at the time of the seizure.—GoOoDLOCK v. COUSINS, 
[1897] 1 Q. B 558; 66 L. J. Q. B. 360; 76 
L. T. 3133 45 W. R. 369; 13 T. L. R. 294, C. A. 
Annotations :-—Distd. Crane ». Ormerod. [1903] 2 K. B. 37. 

Consd. Jolks v. Hayward, [1905) 2 K. B. 460. 

936. No claim made by owner.] 
—Where goods are taken in execution by the 
bailiff of a county ct., &, no claim having been 
made to them, are sold by the bailiff, & it subse- 
quently appears that they were not the property 
of the Judgment debtor at the time of the seizure 
or sale, the purchaser does not acquire a good title 
to the goods as against the rcal owner.—Crane & 
SONS v. ORMEROD, (19031 2 K. KB. 87; 72 J. J. 
KK. B 507; 89 L. TT. 45; 52 W. RR. 113 47 Sol. 
Jo. 517; 6745.7. Jo. 231, D. GC. 

Annotation :-—Consd. Jelks v. Hayward, [1905] 2 K. B. 460. 

937. —-—- Re-sale by purchaser to third party— 
No warranty of title by purchaser.)]—Assumpsit by 
purchaser against vendor of goods, on an alleged 
watranty that vendor had title to sell; count for 
money had & received. Plea: Non assiwmpsit. 
Deft. at a sheriff’s sale bought the goods from the 
sheriff for £18 ; pitt., who was also at the sale, 
bought, deft.’s bargain of him for £5, & paid him 
the £28. Deft. paid the sheriff the £18, & the 


Homestead Act, R. S. B.C. (e. 100)— 
Whether purchaser acquires any title, }— 
A purchascr at a gheriff’s sale does 
not acquire any right or interest to or 
in goods which are exempt froin sale 











ee 





Fraud in 


SINGH (1886), I. L. BR. 14 Cale. 18; 
L. R. 13 Ind. App. 106.—IND. of H. had 


crecution 


8. 
Whether sale can be sect aside.J—A 


LXECUTION. 


sheriff began to deliver the goods to pltf.; but 
they were then claimed as not being the property 
of the execution debtor, & were recovered by the 
true owner :—Held: (1) there was no implied 
warranty by pltf. that he had title; (2) nor any 
failure of consideration, pltf. having paid the 
£23 to deft., not for the goods, but for the right 
which deft. had acquired by his purchase; & 
that this consideration had not failed. —CHAPMAN 
v. SPELLER (1850), 14 Q. B. 621; 19 L. J. Q. B. 
239; 15 L T.O.S8.158; 14 Jur. 652; 117 H.R. 
240. 
Annotations :— As to (1) Expld. Dorab Ally Khan v. Abdool 
Azecz (1878), L. R. 5 Ind. App. 116 efd. Fichholz tv. 
Bannister (1864), 17 C. B. N.S. 708 ; Bagueley v. Hawley 


(1867), L. R. 2 C. P. 625. As to (2) Refd. Bagueley v. 
Hawley (1867), L. R. 2 C. P. 625. 


938. Validity of assignment of property—Bill of 
saie—Signed & sealed by clerk of under-sheriff.|— 
A clerk of an under-sheriff attended with the 
sheriff’s officer & pltf. at the execution of a writ 
of fi. fa., & immediately after the seizure, the goods 
having been valued, filled up a bill of sale to pltf., 
the judgment-creditor, which he had_ brought 
with him, & signed it in the name of the sheriff, & 
affixed to it the sheriff’s seal, of which he had the 
custody, & which he had brought with him from 
the office of the under-sheriff. He had acted 
for some years in that part of the business at the 
office, but except upon one other occasion had 
never affixed the seal to assignments elsewhere 
than at the under-sheriff’s office. Upon the 
occasion in question no money passed. but a stool 
was delivered to pltf. by the officer in the name of 
all the goods included in the bill of sale :—Held : 
(1) there was sufficient evidence to warrant the 
jury in finding that the clerk & the officer had 
authority to sell the goods in the name of the 
sheriff; (2) as it was not necessary to transfer 
them by instrument under seal, the affixing of 
the seal by the clerk, if done without sufficient 
authority in point of law, would not invalidate the 
transfer.—-HoBsoN v. Hour (1850), 16 L. T. O. S. 
203, Ex. Ch. 

Annotation :— As to (2) Apld. Hernaman, ete. (Assignecs of 

Howarth, etc.) v. Bowker (1856), 25 L. J. Hx. 6y. 
.|—Sec, also, BiLus OF SALE, Vol. VII., 
pp. 7-12, Nos. 17-51. 

939. Previous illegal entry-—To take goods— 
Sale not invalidated.J|—PrEKcIvAL vu. Stamp, No. 
592, ante. 


(j) Duty of Sheriff as to Proceeds. 

940. General rule—Sheriff debtor to execution 
creditor.|—-HOLLAND v. Lisy (1620), as reported 
in Palm. 123; 81 EK. R. 1008. 

Annotutions :-—Mentd. Stone v. Newman (1635), Cro. Car. 
427; Foxwith ». Tremain (1670), 1 Mod. Rep. 296; 
Adains v. Savage (1704), 2 Salk. 601; Swaine vt. Stevens 
(1705), 11 Mod. Rep. 65; Wynne v. Wynne (1743), 1 
Wils. 42; Fowler v. Rickerby (1841), 9 Dowl. 682. 








a fi. fa., it appeared that certaln goods 

ecn seized by the sheriff 
at pitfe.’ suit, & claimed by the 
debtor’s brother under a sale, which 
pitfa. alleged to he fraudulent. ‘The 


sale —- 


under the above Act, & which have dJudgment-debtor cannot have a ct. ' . or 
been claimed as exempt pursuant to Sale set aside on the ground of fraud eb wine, aan a3 ae eer 
the statutory option given to the in the absence of proof that the these. latter gouds tho sheriff sold 
judgment debtor by sect. 17,-- auction purchaser was a party to the under a subsequent execution, the 
MUSTCHER ats PENDRAY (1916), 34 fraud, & that the fraud came to the debt for which that judgment was 
eae 3105 10 W. W. RR. ddt--  Judgment-debtor’s knowledge subse- recovered, having been contracted 
7 quent to the confirmation of the sale. — pefoure May 19, 1860, ax appeared by 

r. Whether yurchaser bound ig TTABBUBAKER  SAHEB  v. MOHIDIN an exemplification of the Judgment. 


inquire—Into correctness of order f 

f “OFTre or 
execution. }— If ct. ordering a sale’ in 
execution of a decree has jurisdiction, 


SAHEB (1896), I. L. 
IND. 


ht. 20 Mad. 10.— = pitts. alleged that these goods were 


not subject to that writ, there being 
no certificate indorsed upon it under 


& purchaser of the property sold isnot PART Hi. SECT. 1, SUB SECT. 4.— 24 Vict. c. 27, 8. 2:—Held: the 
Deere Oieeae i ut ane correctness ; H. (j). sheriff was responsible to the execution 
than into the coca Sears Berea 940i. General rule—Sheriff deblor to debtor, not to pitfs., for the proceeds. 


j erecution 
Judgment upon which the execution ee 


issues.—LRrewa Manutron vt. RAM KISHEN 


creditor.)]---In an 
against the sherlff & his sureties, for 


uot paying over moneys levied under 


—MiIcuig 7. REYNOLDS (1865), 
UL. C. R. 303.--CAN. 


940 fi. ——- ——-.]— A baillf is 


action 
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941. ——-.]—RyYBoT v. PECKHAM (1778), 
1 Term Rep. 731, n.; 99 EK. R. 1347. 


Annotations :—Consd. Hutchinson v. Johnston (1787), 1 
Term Rep. 729. Refd. Giles v. Grover (1832), 9 Bing. 128; 
Lucas v. Nockells (1833), 10 Bing. 157; Graham vu. 
Witherby (1845), 7 Q. B. 491. 


942. Balance of proceeds—Sheriff may detain— 
Until demanded by debtor.|—-Wooppyk v. Coss, 
No. 896, ante. 

943. After deduction of rent——Payable to 
creditor issuing first writ..—SAWLE v. PAYNTER, 
No. 1249, post. 

944. Detained for several years—Interest 
payable by sheriff—Costs of application.]— Where 
a sheriff had retained for several years a sum of 
money in his hands, the balance of the produce 
of effects of a Crown debtor seized by him & sold 
under an extent after the Crown debt had been 
satisfied, claiming himself a lien thereon for 
poundage, etc. the ct. ordered that he should pay 
interest on the amount of such balance to the 
parties from whom he had withheld it, from the 
time when the ct. had determined, on a former 
occasion, that the claim of the sheriff was 
unfounded, notwithstanding which determination 
he had continued to keep the question before the 
ct.; & that although the sheriff should not have 
made interest or any use or advantage of the 
moncy in the meantime, the ct. proceeding wholly 
on the ground of the injury done to the party 
entitled to it. 

The ct. gave the party applying the costs of the 
application, but they refused to order the sheriff 
to pay the costs of former applications, disposed 
of in respect of the same question.—R. v. VILLERS 
(1823), 11 Price, 575; 147 I. R. 569. 

945. Joint debtors—Dispute as to share— 
Indemnity to sheriff.;—-Where the sheriff, under a 
writ of fi. fa. levied & sold a vessel, the joint 
property of two defts., & after satisfying pltf. his 
demand & expenses of the levy. a surplus remained 
in his hands, & defts. disputing their interests in 
the vessel, the sheriff refused to pay over such 
surplus. unless the onc to whom it was paid would 
indemnify him against the claims of the other, 
Which they both refused to do; the ct. would not 
interfere, nor allow the sheriff to pay the money 
into ct., to remain there, until an indemnity was 
given to the satisfaction of the prothonotary. 
ILARTLEY v. STEAD (1824), 8 Moore, C. P. 466; 2 
L. J.0O. 8S. ©. P. 42. 

946. Action pending between creditor & debtor 
—Regarding acceptance of bill of exchange— 
Court will not impound proceeds.|—PItf., having 
obtained a verdict against deft., entered up judg- 
ment, & sued out execution against his goods. 
The ct. refused to allow the sum levied to be 
impounded in the hands of the sheriff, until an 
action, which deft. had commenced against. pltf., 
as the acceptor of a bill of exchange, had been 
determined.— WILLIAMS v. CoOKE (1825), 10 Moore, 
C.P. 321; 31. 35.0.8. C. P. 143. 

947. Execution in defraud of creditors—Whether 
court will order payment to bona fide creditor— 
Knowledge of sheriff as to fraud.]-—A fi. fu. issued 
to the sheriff at the suit of A., against B., on the 




















debtor to an execution creditor on 
whose execution he receives money, 
not a trustee fur hiin of the particular 
fund.—Jte MONKMAN & GORDON (1886), 
3 Man. L. RK. 254.—CAN, 

940 iii. ——- ——.}-~ NEWTON v, 
FoLEy (1911), 17 W. UL. R. 105; 20 
Man, GL. BR, 519.-—-CAN. 

t. Balance of proceeds — Applic- 
ability to second execution. |\—If a second 
execution comes into the sheriff's 
bands after he has suld under a former 


the = second 


a. Where 


Cracette, 


one, he bas no right to apply any 
money remaining in his hands, after 
satisfying the first execution, towards 
one, —— STEVENSON Uv. 
DOUGLAS (1838), Ber. 440.—CAN. 

several 
distribution.J—Under xecutions Act, 
hk. 8S. M. 1902, c. 58, 8. 25, a sheriff, 
who realises any money under a writ 
of execution, is bound to give notice 
thereof forthwith in the Maniteba 
& to keep the money for 
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next day another fi. fu. issued at the suit of C., 
against B., a levy was made under the first writ 
but notice was given to the sheriff by C., not to 
pay over the money to A. on the ground that the 
judgment obtained by him was fraudulent. The 
sheriff notwithstanding paid the money over to 
A., & the officer filed the second writ with a return 
of nulla bona in the K. B. treasury instead of the 
office of the custes brevium of the ct. On this, an 
attachment issued against the sheriff for not 
returning that writ, to which attachment, after 
moving the ct. to discharge it, on the ground that 
the writ in question was filed in the wrong place 
by mere mistake of the officer & that the mistake 
was corrected immediately on notice of the attach- 
ment by filing it in the proper office, but with 
which motion the ct. refused to comply chiefly 
on account of strong circumstances of fraud 
respecting the execution of A., the sheriff put in 
bail & was afterwards examined on interrogatories. 
The prothonotary, to whom the cxamination was 
referred, having reported that neither the contempt 
of the ct. nor the imputation of fraud appeared 
to him to be done away, the ct. ordered the sheriff 
immediately to pay the whole debt & costs due to 
C. together with the costs of all the applications.— 
kh. ov. BakeR & NirWMAN (LATE SHERIFF OF 
MIDDLESEX) (1791), 1 Jfy. Bl. 543; 126 Ic. R. 
312. 
Sa ge :—Refd. Heppel v. King (1797), 7 Term Rep. 
948, ——_ -— Question of fraud to be 
first settled.]|—Although there is strong reason to 
believe that a fi. fa. had been issued in order to 
defraud the exors. of a bond fide creditor, & that 
the sheriff is a party to the fraud the ct. will not 
interfere summarily to compel the sheriff to pay 
over the proceeds of the levy to the bond fide 
creditor, but the question of fraud must be tricd 
by a jury.— BAarBER v. MITCHELL (1834), 2 Dowl. 
574. 
san :—Mentd. Imray v. Magnay (1843), 11 M. & W. 


949. Where several writs—Payment in order 
of delivery.|DREWE v. LAINSON, No. 534, ante. 

950. Claim to proceeds disputed—-By creditor 
& assignees of debtor—Court will not order sheriff 
to pay—lIssue as to respective rights to be tried.|— 
SNODEN v. RAMSEY (1856), 27 L. T. O. S. 185. 

951. Execution against executor —- Payment 
before decree for administration of assets.|—Where, 
before a decrce for the administration of assets, 
the proceeds of an execution on a judgment by 
default obtained against the exor. were in the 
hands of the sheriff, the ct. refused to restrain the 
sheriff from paying those proceeds to the execution 
creditor.— Re SKIGGS, MARRIAGE v. SKIGGS (1859), 
4DeG.& J. 4; 28 L. J. Ch. 433; 33 L. T. 0.8, 
21; 5 Jur. N. S. 325; 7 W. R. 320; 45 KB. R. 
2, L. JJ. 
sneneion :—Mentd. Hewat v. Davenport (1872), 21 W. R. 


952. Bankruptcy of debtor—Rights of creditors 
& assignees—Payment to assignees—-Knowledge of 
creditor.|—-Where a sheriff by mistake returned 
to a fi. fu. that he had a sum in his hands to be 


three months, & then to distribute it 
ratably among all persons having un- 
satisfied executions in force in his 
hands at that time, & it makes no 
difference that the execution is for 
costs only.—THOMPSON RURAL MUNI- 
CIPALITY v. BRETHOUR (1913), 25 
W. iL. R. 615; 14 D. L. R. 2293: 23 
Man. L. R. 590.—CAN, 


b. Bankruptcy of debtor — Rights 
of creditors d& assignecsa—Money paid in 
addition to proceeds of sale—T'o sheriff 


writs — Ratable 
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Sect. 1.—Writ of ficri facias: Sub-sect. 4, H. (j); 
suob-sect. 5, A.| 

paid to pltfs., when in truth he had not, the sum in 
question Raving been paid, through want of 
caution in the sheriff’s officer, to the solr. of a 
commission of bkpt. issued against deft., under 
which commission one of pltfs. was an assignee : 
—Held: this pltf. knowing of such payment & 
having omitted to make an early objection to it, 
the sheriff was absolved from paying to pltfs. the 
sum mentioned in his return.—ToOMLINSON v. 
SHYNN (1820), 2 Brod. & Bing. 77 ; 4 Moore, C. P. 
505; 129 E. R. 886. . 

953. ——~ Payment to creditor—Recovery 
by sheriff from creditor.]|—-Where the sheriff, hav- 
ing paid over the proceeds of goods taken under a 
fi. fa. against A., was sued in trover by the assignees 
of A. under a commission of bkpt., & gave notice 
to the creditor to defend the action, & upon his 
refusal let judgment go by default, & paid over the 
value of the goods to the assignees :—Held: the 
sheriff was not bound to defend the action, but 
might recover against the creditor the money paid 
him, upon proving the validity of the bkpcy.— 
AUSTIN v. WARD (1824), 1 ©. & P. 370; Ry. & M. 
en N.P.; subsequent proceedings (1825),1C. & P. 
” ° 
Annotation :-—Refd. Garland v. Carlisle (1837), 4 Scott, 587. 

954, —_ —— -——— ———.]—Deft., having 
recovered judgment against H., on Apr. 25 
lodged with pltf., who was the sheriff, a writ of 
fi. fa. Pltf. neglected to execute the writ until 
May 11, when he seized the goods of H. & assigned 
them to deft. by bill of sale, which stated the 
consideration to be £256 paid by deft. to him. 
He then returned fieri feci. Before the seizure 
deft. had notice of an act of bkptcy. committed 
by H. before Apr. 25, upon which a fiat issued in 
Aug., & assignees were appointed, who sued & 
recovered from pltf. the value of the goods seized, 
whereupon he brought the present action to 
recover back the money so _ paid :—Held: 
(1) though no money in fact passed, pltf. & deft. 
were, as between themselves, in the same situation 
as if pltf. had sold the goods to deft. & received 
the money ; (2) though the money was not pltf.’s 
still he was entitled to recover, since it was money 
which he ought to have received as soon as he had 
been compelled by the owner to pay for the goods 
seized ; (3) the money having been paid by pltf. 
in Ignorance of the facts, he was entitled to recover 
it back, although deft. could not in every respect 





as agent for execution creditors.}—A 
sheriff made a seizure & sale on Mae 
of a judgment for £46 8&8. 3d. & £9 156. 
costs, & the seizure realised £38 118. 1d. . 
after the sale the execution debtor paid 
to the sheriff a further sum of £26 18. 8d.; 
on a claim being made thereto by the 
assignees in bkpcy. of the execution 
debtor :—Held : the execution creditor 
should receive the whole of the £26 
1s. 8d., the sheriff having received the 


fourteen days, 


1L. R. Ir. 6.—IR, 


money as his agent, & the payment 

ESP uate wi coal tne | Ceol om i ag the tat 

bond fide nade wichin Mitte att | Eat dog go he compigten the alr 
57 (c. 60), 5. 328, ’ ' cution debtor, bein 

that sect." ‘the sietite eeocine is adjudicated a bkpt. within fourteen 


days, & 


hed alae & ae Sane balance should 
Over to the assi os 
WEIR (1890), 24 T. L. T. T0373 Ie 


957 i. —-—— Bankru 
guent to execution.}—Under eg fA. oe 
against a trader, the sheriff sold {ts 
goods; on the following day the 

debtor was adjudicated 


action 





iter 
pt., Of which the sheriff ha ; 
the landlord afterwards ee 
sheriff notice of rent in arroar at tho 


c. Action 


time of the seizure ; the sheriff, within 
lodged the proceeds of 
the execution in the Ct. of Bkpcy. :—- 
Held: the landlord was not entitica to 
be paid, out of the sum go lod ed, the 
rent which was in arrear at the time 
of_ the seizure.—/Z?e Hupson (1877), 


957 ii. ——- ~——_ 


sheriff pending sale under a Ap Ja. 
receives notice of rent due, itis his duty 


the execution is for a sum 
exceeding £20, the sheriff ig bound to 
lodge the proceeds of the execution 
in ct., deducting only the costs of the 
& expenses of the execution, 
as prescribed by Bkpcy. 
rag eae att Bee (G. 
€ is not ontitled to 

such proceeds’ the ge eee 
GAVIN (1879), 3 L. R. Ir. 260.— IR. 

or sur _ } 
for demand ple ee. pe rcesty 
action against a shoriff for the overplus 


EXECUTION. 


be placed in stutu guo.—STANDISsH v. Ross (1849), 
3 Exch. 527; 19 L. J. Ex. 185; 12 L. T. O. S. 
495; 13 J. P. 269. 

Annotations :—As to (1) Refd. Hobson v. Holt (1850), 16 
L. T. O. S. 263. Generally, Mentd. Gingell v. Purking 
(1850), 4 Exch. 720; Colonial Bank v. Exchange Bank of 
Yarmouth (1885), 54 L. T. 256; Baylis v. London (Bp.), 
[1913] 1 Ch. 127; Holt v. Markham, [1923] 1 K. B. 504. 
955. —— Bankruptcy subsequent to 

execution—Before writ returned.|—-Fox v. BuR- 

BIDGE (1829), 7 L. J. O. S. K. B. 98. 

956. ——_—- ———- -—— -——.]|—If the sheriff 
levies & sells goods of deft. under a fi. fa., &, after 
notice that deft. has petitioned the Insolvent 
Debtors’ Ct., returns fiert feci, he is bound by that 
return, & must pay over the money to piltf., 
although deft. is afterwards discharged under the 
Insolvent Act.—FiELD v. SMITH (1837), 2 M. & W. 
388; 5 Dowl. 735; Murp. & H. 78; 1 Jur. 358; 
150 E. R. 807; sub nom. HEALD v. SMITH, 6 
L. J. Ex. 119. 


Annotations :-—Refd. Remmett v. (1850), 20 
L. J. Q. B. 25; Levy v. Hale (1859), 29 L. J. C. P. 127. 
Mentd. Bunter v. Cresswell (1850), 16 L. T. O. 8. 41. 





lawrence 

















957. ——.]—SQuIRE v. HUETSON, 
No. 785, ante. 
958. After sale completed.|— 


Under Bankrupt Law Consolidation Act, 1849 
(c. 106), 8. 184, a creditor who has obtained judg- 
ment in an adverse action against a bkpt., & has 
issued a fi. fa. thereon, & sold the goods, is not 
entitled to the proceeds, unless not only the seizure 
but the sale also takes place before the date of the 
fiat, or the filing of the petition for adjudica- 
tion.— Hurron v. CoorerR (1851), 6 Exch. 159; 
2L.M. & P. 104; 20 I. J. Ex. 123; 16 


L. T. O. S. 371. 
Annotations :-—Apld. Young v. Rocbuck (1863), 2 H. & C. 
96. (1863), 8 L. T. 466. 


Refd. Collins v. Cl 




















959. |—Re Dawson, Ex pp. 
Dawson, No. 705, ante. 
960. Effect of completed execu- 


tion.|—By a deed of gift dated Oct. 7, 1919, 
debtor, who was adjudged bkpt. on Nov. 23, 1920, 
‘“in consideration of his natural love & affection 
for the donee’’ purported to assign & convey 
to his sister, resp., ‘“‘ the business carried on by 
him at 58a Old Compton Street, Soho, & the 
stock-in-trade wine & produce in & about the 
premises.’’ At the date of the deed petitioning 
creditors were proceeding to enforce judgment 
under R. S. C., 1883, Ord. 14, & on Mar. 18, 1920, 
obtained final judgment against debtor for 
£527 7s. 4d., for goods sold & costs. On Mar. 20, 


of money levied under an execution, 
pitf. must prove a demand of the 
money before action brought. — 
RUGGLES v. BEIKIE (1833), 3 0. S. 
276.—CAN. 


a. Ivights as between — sheri & 
debtor’s attorney.}—A sheriff will not 
be allowed to retain money mado on 
an execution, on the ground that hoe 
has himself a claim against pltf., who 
has absconded, when pltf.’s attorney 
is the person entitled to it in conse- 

uence of advances made to pltf.— 

URNHAM v. MEYERS (1846), 2 U. C.N. 
04.—CAN. 


e. Two executions—Sheriff’s pound- 
age only on second— After satis: 
faction of first.}—Where the sheriff 
levies under two executions, but the 
sale does not produce enough to satisfy 
both, he is only entitled to poundage 
on the second execution according to 
the amount applicable to it after 
eae the first.—-WETMORK  v. 
Des BRISAY (1858), 4 All. 199.—-CAN. 


f. Money not paid over — Debtor 
a released.}—Action on & promisso 
note. Defence no consideration. 


——.]—Where a 


& if, with- 


a trader, 


(reland) 
8), 8. 54, 


rent due.—ZJve 


Part IiJ.—ParticutaR Forms oF EXECUTION. 


1920, execution was levied. Upon such levy 
being made, resp. claimed under the deed of gift 
the whole of the furniture & stock seized by the 
sheriff. An interpleader summons was taken out 
oy the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant to pay 
into ct. £600 or give security for such amount, & 
in default the sheriff was authorised to sell the 
property seized & pay the proceeds into ct. to 
abide the result of an issue directed to be tricd 
between claimant & the execution creditors. 
Pursuant to the order the sheriff sold the goods on 
Apr. 28, 1920, & on May 20, 1920, paid the sum of 
£202 12s. 2d. into ct. On Nov. 3, 1920, the parties 
to the interpleader summons agreed to divide the 
money between them & to withdraw the record ; 
these terms were embodied in an order of the 
master of that date. In the meantime, however, 
a receiving order was made on Nov. 1, 1920, & 
petitioning creditors, the execution creditors, 
informed the official receiver of the sum of money 
being in ct. & of the terms of settlement so agreed 
as aforesaid. Thereupon the official receiver inter- 
vened, & on Nov. 1, 1920, gave notice in writing 
to the Paymaster-General of the Supreme Ct. of 
the receiving order, & this notice had the effect of 
preventing the order being acted upon. The 
trustee moved for a declaration that the deed of 
gift was void as against him :—Held: (1) the deed 
of gift was a voluntary settlement &, being made 
within two years of the bkpcy., was void; (2) the 
execution having been completed & the proceeds 
held by the sheriff for fourteen days, the trustee’s 
title was barred, because, although the execution 
was not completed before the sheriff had been in 
possession for twenty-one days, the act of bkpcy. 
thereby created had not occurred within three 
months of the presentation of the petition & was 
not therefore available to establish the trustee’s 
title.—Re Cutanprerr, Ex p. TRUSTEE (1921), 
91 L. J. K.B. 70; 37T. L. R. 984; [1921] B. & 
C. R. 82. 

961, ——- ——_ —_—_ -—_-__.|—On Jan. 14, 192], 
the sheriff, in executing a writ of fi. fa. for £144, 
levied on debtor’s goods, but on Jan. 29 being 
paid £72 on account of the debt in addition to 
costs, fees & possession money, he withdrew by 
arrangement reserving a right of re-entry for the 
£72 balance. He retained the £72 received on 
account for fourteen days & then paid it to the 
execution creditors. On Mar. 16 the sheriff mado 
a second levy, but on being paid £53 on account 
of the debt in addition to fees & possession money, 
he again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the £53 
for fourteen days he paid it to the execution 


& M. obtained a judgment pee s., 
& under an execution issued on this 
qudgaient & a prior execution the sheriff 
n Keb. 1859, levied on the goods of S. 
é& sold them at a great sacrifice. Aftor 
satisfyi the prior execution there 
remained in the shcriff’s hands a balance 
of £60, which he did not pay over to 
W. & M., & it appeared that they never 
took any steps to compel him to do so. 
5. on soveral occasions attempted to 
ot an account from the sheriff, but 
ailed. S. subsequently made several 
pa aaa on account of the judgment 
debt. In Sept. 1864, S. was arrested 
at the instance of W. & M., &, to avoid 
going to jail, pald £70 in cash, & gave 
two notes, one of which was the note 
sued upon. The defence set up was, 


word ‘“ forth 


c. 65, 8 


struction, 
delay.’”’ 


—-MAXWELL 1. 
O. R. 529.—CAN. 


h. Proceeds 


the sheriff had been lost, they, & not 
the debtor, must suffer the loss, & 
therefore the note was without con- 
sidcration.—COLEMAN v. DUNLAP (1868), 
7N.S. R. 216.—CAN 


g. Entry of rere. }~-Held: 
Creditors’ Relief Act, R. S. O. 1887, 
. 4, with reference to the entry 
by the sheriff of money levied under 
execution, must receive a strict con- 

& means 
Even if equivalent to “* within 
a reasonable time,’’ a delay of fifteen 
days after the sale was not reasonable. 
SCARFK (1889), 18 


stolen 
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creditors. On Apr. 26 the sheriff made a third 
levy, but the goods seized being found on inter- 
pleader to belong to a third party, he finally 
withdrew & made a return of nulla bona on May 2. 
On Sept. 8 a petition in bkpcy. based on an act of 
bkpcy. of Aug. 19 was presented. A receiving 
order was made on Sept. 29 followed hy an adjudi- 
cation on Oct. 1 & an order for summary adminis- 
tration on Oct. 3:—Held: the execution was 
completed within Bankruptcy Act, 1914 (c. 59), 
ss. 40, 41, by the return of nulla bona on May 2, 
& the trustee had no title to the £72 & £53 realised 
by that completed execution. 

Qu.: whether the trustee would in any case 
have been entitled to the moneys paid before 
June 8, the earliest possible date to which his title 
could relate back under s. 37.—Re FAIRLEY, 
[1922] 2 Ch. 791; 92 L. J. Ch. 141; 38 T. L. R. 
893; [1922] B. & C. R. 127. 

962. Bankruptcy prior to execution.) 
—PIitf. after action brought having received notice 
from deft.’s attorneys that deft. had executed 
a composition deed which was about to_be regis- 
tered, nevertheless signed judgment in default of 
appearance, & issued execution. The sheriff 
levied on Jan. 30, & advertised a sale for Feb. 1. 
On Jan. 31 deft.’s attorneys gave notice to the 
officer that the composition deed had been exe- 
cuted, & requested him to withdraw. He refused 
to do so without an undertaking for payment, & 
they gave him such undertaking in the evening 
of the day on which the deed, which contained a 
release of all claims & demands of creditors, had 
in fact been registered. Deft.’s attorneys subse- 
quently paid the amount to the officer, with a 
notice that they should proceed to recover it back, 
& the sheriff having taken out an interpleader 
summons, the amount paid to him, less his fees, 
was paid into ct. by order of a judge :—Held: 
the registration of the deed prevented pltf. from 
proceeding with his execution, & the money paid 
into ct. being in fact the proceeds of the execution, 
deft. was entitled to have it paid to him.—MILNER 
v. Rawiinas (1867), L. R. 2 Exch. 249; 36 
L. J. Ex. 250; 161. T. 829; 15 W. R. 1044. 
———.]—See, also, BANKRUPTCY, Vol. V., 
pp. 808-837, Nos. 6902-7077. 

Proceedings to recover amount levied.] — Sce 
Sub-sect. 11, post. 











SuB-sect. 5.—PAYMENT OF RENT, KATES, AND 
TAXES BY SHERIFF. 
A. Rent. 


Sec Landlord & Tenant Act, 1709 (c. 18); 
Landlord & Tenant Act, 1851 (c. 25), 8s. 23 


MASSEY-HARRIS Co. v. MOLLAND (1905), 
ny nas L. R. 364; 1W.L. R. 424.—~ 


k. Assignment by debtor for bencfit 
. of creditors—Execution creditora entitled 
the against assignees.}—-Re HENDERSON 
in ROLLER_ BEARINGS, LTD. (1910), 17 
O. W. R. 615; 2 O. W. N. 273; 22 

O. L. R. 306.—CAN. 

l. Private creditor of sheriff -—~ Not 
permitted lo garnishee money of execution 
creditors in hands of he }-—A privato 
ereditor of a sheriff will not be per- 
mitted to garnishee moneys of judg- 
ment creditors placed to the credit 
of the sheriff's official trust account in 
a bank.—STEBBINGS, SPINNING & 
WALKER v. WILLIAMS & SEARS (1914), 


contained 


‘“‘without any 


from — sheriff's 


that the notes were without considera- 
tion, as if S. were credited with the 
balance in the sheriff’s hands, the judg- 
ment debt would be more than paid :— 
Held; as through the negligence of the 
judgment creditors the remedy against 


bailiff—Responsibility of sheriff.}-—-A 
sheriff is responsible fur all money 
realised by his bailiff by a sale under 
a fi. fa. though the money be stolen from 
the bailiff as a result of his carelessness, 
& never comes to the sheriff’s hands.— 


20 B. C. R. 240.—CAN. 


PART III. SECT. 1, SUB-SECT. 5.—A. 

m. Restrictions on removal & sale— 
In respect of what tenancies—Mortgagor 
becoming tenant of mortgagee. }—A mtge. 
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Sect. 1.—Writ of fieri facias: Sub-sect. 5, A.| 


Execution Act, 1844 (c. 96), s. 67 ; County Courts 
Act, 1888 (c. 43), s. 160 ; Bkpcy. Act, 1914 (c. 59), 
s. 352, 

Goods distrained—Whether seizable in execution. ] 
--—See Sub-sect. 4, HE. (f ) viii., ante. 

Goods seized in execution—Whether distrain- 
able.|—Sce Disrress, Vol. XVIII., pp. 342, 343, 
Nos. 782-786. 

Priority of Crown debts.|—See Distress, Vol. 
AVIII , p. 343, Nos. 787-790. 

Restrictions on removal & sale—lIn respect of 
what tenancies.]|—See Distress, Vol. XVIIL., p. 
315, Nos. 803-806. 

963. Liability of sheriff..—In an action 
under Landlord & Tenant Act, 1769 (c. 18), s. 1, 
against the sheriff for removing goods taken in 
execution without paying a year’s rent, the 
measure of damages is primd facie the amount of 
rent due, but it is competent to the sheriff to prove 
in mitigation of damages that the value of the 
Boods removed was less than the amount of rent 

ue, 

The law appears to stand thus. When notice 
has been given by the landlord to the sheriff that 
rent is due, it becomes the duty of the sheriff under 
the statute not to sell anything upon the demised 
premises till the rent has been paid. Even if 
there are goods upon the demised premises of a 
value many times exceeding the amount. of rent 
due his duty is the same. He must refuse to sell 
the smallest part of the goods until the claim of 
the landlord is satisfied. Now, of course, the 
sheriff is not bound to find money with which to 
satisfy the claim of the landlord. He must, 
therefore, before he proceeds with the execution, 
apply to the execution creditor for the sum which 
is necessary. If the execution creditor provides 
it, the sheriff pays the landlord & proceeds with 
the execution. If the execution creditor does 
not. provide it, the sheriff cannot be called on to 
jnfringe the statute, & may either return nulla 





contained an atturnment cluuse & a 


seized goods of a tenant upon uw farm t. 


EXECUTION. 


bona & withdraw from possession or may him- 
self pay the rent, looking to the execution creditor 
far reimbursement, & proceed to sell. This is the 
position of the sheriff under the Act (LORD _ESHER, 
M.R.).—THOMAS v. MIREHOUSE (1887), 19 Q. B. D. 
563; 56L.J.Q. B. 653; 836 W. R.104; 3T. LR. 
804. 


Annotation -~-Consd. Re Mackenzic, Ke yp. Hertfordshire, 
Sheriff, [1899] 2 Q. B. 566. 


See, further, Distress, Vol. XVIII., pp. 343, 
344, Nos. 791-801. 

964. In respect of what rent—Rent due at time 
of seizure-—— Forehand rent.|—It was proved that 
the usual time of entry on the neighbouring farms 
was on May 12, & that the rents of the estate of 
which the farm of G. was a part, were reserved 
payable at Michaelmas. The audit day being in 
January, T. entered on the farm in the spring of 
1840, & continued in possession until 1842. In 
May, 1842, he was in arrear for rent to the extent 
of £160 & on being pressed by his landlord exe- 
cuted a warrant of attorney for £420, the amount 
of the arrears, & of the year’s rent; the under- 
standing being, that a fi. fa. was to be delivered 
to the sheriff upon a judgment to be entered up, 
but that it was not to be executed unless the writs 
of other creditors were sent to the sheriff, In 
Oct. 1842, T. was again applied to for another 
year’s rent, at which time he paid a portion of it, 
promising to pay the residue before Christmas. 
In Nov. the sheriff, who had received writs from 
other persons against the property of T., executed 
the fi. fa. in question :—Held: these facts war- 
ranted the jury in finding that a year’s rent became 
due at’ Michaelmas.—Gore v. Liuoyvp (1844), 12 
M. & W. 463; 13 LL. J. Ex. 366; 2 L. T. O. 8. 
329; 152 E.R. 1279. | 
Annotation -~ Mentd. Doe d. Wood tv. Clarke (1815), 7 

Q. B. 211. 

-——.J—See Distress, Vol. XVIIL, pp. 317, 
348, Nos. S1G-851. 

965. In respect of what amount of rent— Year’s 
rent.|—Landlord entitled to one year's rent before 
a deft. can scll upon an execution for costs on a 





Bond fide rental — Not 





covenant conferring upon mtgee., in 
the event of default in payment of 
principal or interest, Dower to enter 
into possession, collect the rents & 
profits, & to lease the mortgaged land. 
Default having been made, the mtgec. 
entered into possession & the mtgor. 
executed a lease by which was reserved 
arent of half the yearly crop. Subsc- 
quently all the grain on the land was 
scizcd by the sheriff on behalf of execu- 
tion creditors :—Held: the lease was 
valid & the mtgee. was entitled to 
half the crop as against the execution 
creditors.—ROLLEFSON BROTHERS Co, 
v. OLSON & MUTUAL LIFE ASSUR- 
ANCK Co, (1915), 31 W. L. It. 157; 
SW. W. BR. 481.—-CAN. 


n. Must be real tenancy.) 
—The ordinary attornment. clause 
in a mtge. made under Land Titles Act. 
Alberta, cannot create any rea] tenancy 
in the mtgor. so as to enable the mtgee. 
to claim the priority over an execution 
creditor given by 8 Anne, c. 14.— 

nee : N Co. (1916), 33 W. L. R. 

Jt. 1142.—-CAN. 

2. fn respect of what rent—Rent 
due at time of seizure.}—Premises were 
let. for a year at a rent of £75, to be 
paid on May 1; & it was agreed that 
if the tenant. should leave before 
May 1, then the rent was to become 
pavenle immediately. The tenant did 
cave on the Saturday before May 1, 
& on Monday the goods were get 
under execution :—Held : the land) 
was entitled to his rent.—-VANCE 
RUYTAN (1855), 12 ULC. RR. 632.--C) 

p—- -]—A sheriff, having 











under a fi. fa., left them in possession 
of the tenant, taking a receipt from him 
& an adjoining farmer. The landlord 
distrained & sold the goods, & buying 
them in, left them on the premises 
under charge of his foriner tenant as a 
hired servant, his lease having expired. 
The sheriff, without any subsequent 
seizure, proceeded as if the goods were 
the original tenant’s & sold therm under 
the original fi. fa. :—-Held : he was liable 
to the landlord for the rent due at the 
time of seizure, of which he had notice, 
& for damages to the value of the goods 
over the rent duc.— ROBERTSON 1. 
ForTuNE (1860), 9 C. 1. 427.---CAN 


q. ——.J)--Where the rent 
is not due the landlord is not. entitled 
to be paid rent from proceeds of the 
sale under an execution.~--AZ 7. Fish 
eeu” 17 NN. B. RR. (1 . & B.) 273.— 





.—- -}—Lefore an order can 
be made on a sheriff to pay rent 
out of the proceeds of goods sold by 
him under exccution, & taken from 
leased premises, it must be shown that 
the rent is actually due.— Rh. v. WIL- 
wON Pee ISN. LB. R. (2 2. & .) 


eJ-- Under 8 Anne, 
ec. 14, where o portion of crop on lvased 
premises were reserved by the landlord 
as rent, the sheriff could not sell the 
said portion to satisfy an excention 
against the tenant unless the sheriff 
paid the landlord all the rent due. - 


-—CAN e 


securily for past indcbtedness. J--S. was 
indebted to a bank, &, to secure the 
indebtedness, made a mtge. upon 
certain lands to pltf., representing the 
bank; the mtge. was dated Jan. 11, 
1909; & the moneys secured thereby 
were made payable on Feb. 15, 1909. 
The intge. was subject to a prior Hide 
to a loan co. On Mar. 15, 1909, the 
bank demanded further security, & 
uw lease of the mtged. lands was made 
to S. by pltf. & executed by 8. on that 
date, for nine months, the reddendum 
being one-third of the crop which 
should be grown upon the demised 
premises. On Mar. 1, 1910, 5. was in 
arrears in respect of the first mtge., & 
the bank advanced him $700 more to 
ay the arrears, 8S. then executing & 
case to plitf. for two years, reserving 
a rental of two-thirds of the crop. On 
Aug. 30, 1910, the sheriff seized tho 
grain upon the land under dott. * 
execution ainst the goods of 5. 
Pltf. claimed two-thirds of the grain 
seized :—Held ; upon an interpleader 
issue directed to determine whethcr 
ptf. was entitled under his Icase to z 
two-thirds sharo of the crop, the ae 
reserved as rental was not in rea y 
a rental, but a security for & past 
indebtedness, as well as for in 
advances; &, the issue shoul : 
determined in favour of deft. STK 
MAN v. FUMMERTON (1011), 16 W. da. 1% 
502.----CAN. 


965 i. In respect of what amount o 
rent-—-Yeur'a rent.}--Property len 
under an execution for taxes an aah 
s tenant, is Mable to the landlord 10 


Parr I1---Parricutarn Forms or EXecuTIon. 


—HENCHETT v. Kimpson (1762), 2 Wil 
° ond 1 8. 
140; 05 BE. Q. 781. 
Annotations :—-Consd. Smallman v. Pollard (1844), 1 Dow. 
® J, 901. Refd. Brandling vr. Barrington 11897), 5 
J. QO, S. K. B. 181; Wharton ». Naylor (1848), 12 
673; Re Mackenzic, Ex p. Hertfordshire, Sheriff, 


2 Q. 3B. 566. 

966. ——.]—(1) In an action on the case 
against the sheriff, the declaration, after reciting that 
two writs of fi. fa. had been delivered to him & exe- 
cuted, stated, that deft., as such sheriff, under 
colour of the writs, wrongfully & injuriously 
seized goods of pltf., of much greater value than 
sufficient to pay & satisfy the sum of money, 
interest, poundage, ctc., indorsed on the writs, 
although defts. well knew that the money arising 
from a part of the goods so seized would be suffi- 
cient to satisfy the indorsement on the writs, yet 
deft. contriving, etc., afterwards under colour of 
the said writs, wrongfully, etc., did sell & dispose 
of more goods than necessary to satisfy the 
indorsement on the writs; & deft., further dis- 
regarding his duty, ctc., then sold the said goods 
for a much less sum of moncy than he could, might, 
& vught to have sold the same. On motion in 
arrest of judgment :—//eld : suflicient. 

(2) A sheriff is only bound undcr process of exe- 
cution to seize in the first instance, & to sell goods 
which will be reasonably sufficient to pay the 
amount indorsed on the writ, that is, the debt, 
interest upon the debt, poundage & expenses. 

(3) The duty to seize in respect of a year’s rent 
due to a landlord does not arise in the first instance 
until the landlord has made his claim, & then if 
the same be not paid, there is an obligation on the 
sheriff to levy under the original writ, & conse- 
quently to seize to a larger amount.—GAWLER 1. 

HAPLIN (1848), 2 Exch. 503; 18 L. J. Ex. 423 
13 J. P. 1543 154 E.R. 5903; sub nom. GWALLER 
v. CHAPLIN, 11 1. T. O. S. 68. 

Annotation :—.4s to (2) Consd. Tebb v. Powell (1905), 93 

L. T. 468. 

— aoe] See Distress, Vol. XVIII., p. 317, Nos. 
S10-815. 

987. In respect of what goods--- Goods of under- 
tenant.|—A landlord is not entitled to a year's 
rent out of the goods of an under-tenant.—-CARR 


























year’s rent.--NOWLIN v. ST. JOTIN 





an execution against goods in_ the | 
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». GOSLINGTON (1730), 11 Mod. Rep. 4143 88 KR. 


1122. 
-.|—See DistrEsS, Vol. XVIIL., pp. 344, 345, 
346, Nos. 802, 808, 818. 
Who may proceed against sheriff .|— See DISTRESS, 
Vol. XVIII., pp. 345, 346, Nos. 807-820. 
968. Notice of landlord’s claim to sheriff— 
Necessity for.|—-GAWLER v. CHAPLIN, No. 966, 


ante. 
.|\—Sce Distress, Vol. XVIIL., pp. 344, 346, 
347, 348, Nos. 798, 826-833, 851. 

969. Inquiry by sheriff—As to landlord’s claim 
—Retention of proceeds—Pending verification of 
claim.]— Where the sheriff has realised the amount 
of an execution on a fi. fa. he cannot justify the 
retention of the money on the ground that the 
landlord has made a claim to the whole of it for 
rent, which claim he has not yet been cnable to 
prove the truth of ; & upon a return to the writ 
setting forth such facts an attachment will issue.— 
TIALL v. BADDEN (1863), 7 L. T. 721. 

——— Duty to inguire.|—Scc DISTRESS, Vol. 
XVIIL., p. 317, Nos. 834-839. 

970. Amount to be levied—Sufficient to cover 
execution & rent.|—GAWLER v. CHAPLIN, No. 966, 
ante. 

971. Amount to be paid over—No deduction of 
poundage.|—On execution the landlord’s rent 
shall be paid without deduction. of poundage for 
the sherift.—Gonre v. Gorron (1725), 1 Stra. 643 ; 
93 KE. R. 754. 

972. Wrongful removal—Liability of sheriff— 
To pay rent.|—When the landlord gives notice to 
the sheriff in possession under a fi. fa. that a year’s 
rent is due, & then afterwards removes the goods 
& sells them, he may on a summary application 
to the ct., grounded on an affidavit of the facts, 
be ruled to pay over such rent to the landlord.— 
Darutne v. Linn (1736), Lee temp. Hard. 255 3 
95 EK. BR. 1638. 

973. —— To action---Form of pleading.|— 
An action lies at the suit of a landlord against the 
sheriff for neglecting to pay him a year’s rent on 
an exccution on the goods of his tenant; & the 
declaration in such action need not recite Land- 
lord & Tenant Act, 1709 (c. 14), nor the judgment 








evidence that the value of the goods 
seized exceeded the amount of the rent 


CORPN. (1887), 26 N. B. R. 503.—CAN. 
968 i. Notice of landlord's claim to 
sheriff—N ecessity for. }—A sheriff is not 
liable under 8 Anne, c. 14, for the 
removal of goods off the premises in 
respect of which rent is due, unless at 
the time of removal he either had 
notice or otherwise received knowledge 
of the rent being due, & afterwards 
removed the guvods without paying 
the rent.—-KinGsTon Corrn, v0. SHAW 
(1860), 6C. L. J. O. S. 280.~-CAN, 

968 ii. -——-_ ----~.}~—-Formal notice 
by the landlord that. rent is due him 
is not eee but the landlord 
having nade an illegal seizure for rent : 
—Held: notice of such seizure to the 
sheriff was suflicient to render the 
sheriff Hable.—SHARPE tv. FORTUNE 
(1860), 9 C. P. 523.—CAN. 


968 iii. -.-—-Whero a sheriff, 
having seized & sold the goods of a 
trader under a writ of yi. fa., in respect 
of t& judgment for a sum excecding 
£20, paid one quarter’s rent duc to the 
landlord of the trader's premiscs, in 
obedience to a demand made at the 
time of sale, & within fourteen days 
from the date of sale received notice 
of the trader’s having been adjudicated 
a bkpt, on foot of the levy :—Held : the 
sheriff was entitled to deduct from the 
produce of the sale the amount of rent 
so paid by him.—He M‘CarRTHY (1881), 
7L. R. Ir, 473.—IR. 


a. Failure to seize—Liabilily o, 
sheriff.}—Where at the time of deed 











sheriff’s hands there is a claim for un- 
paid rent, the sheriff cannot delay the 
seizure until the exccution creditor 
first pays the rent. He must seize, 
but he need not sell the goods until the 
rent is paid, & if the execution creditor 
will not pay it he may withdraw from 
possession. In this case the sheriff 
abstained from seizing on receiving 
notice of the rent being due, of which 
the execution creditor was aware, when 
he issued the fi. fa., &, before he seized, 
certain erops were removed, which 
would have sufficed to pay pitf.’s claim : 
—Held: the sheriff was liable. - 
LOCKE v. MCCONKEY (1876), 26 C. BP; 
475.—CAN. 





b. Effect of mistake.}—A claim 
of rent, stated by mistake to be 


for ‘interest ’? under an attornment 
clause in a mtge., allowed priority 
over execution  creditor’s claim.—— 
STURGEON vt. HENDERSON, {19171 3 
W.W.R. 56; 37 DL. 54.—CAN. 


972i. Wrongful removal—Liability of 
shertff—-To poy rent. }—A sheriff is not 
justified, having notice that rent is due, 
in paying over the proceeds of a sale 
under a fi. fa. goods against a tenant 
without satisfying the landlord’s claim 
for rent.—-GALBRAITH = & FORTUNE 
(1860), 9 C. P. 211.-—-CAN. 

972 ii. Evidence of 
value of goods seized. J—In an action 
against a sheriff for selling goods under 
execution without paying a yoars 
rent to the Judgment debtor’s landlord , 











due is sufficient in the absence of 
evidence by deft. of the amount which 
the goods realised on sale.—SHIRREFF 
v. VYE (1885), 24 N. B. R. 572.—CAN, 

973 i. To action.}—1n 
1881 pltf. carried a resolution for a 
composition with his creditors, it being 
required by the resolution that pltf.’s 
estate & effects should vest in the 
Official assignees & one H., as a security 
for the creditors, upon trust, in default 
in payment of the composition, to apply 
to realise the estate. Afterwards, & 
before the composition had becn 
catried out, or pitf. had obtained any 
certificate, pltf., by lease dated Apr. 13, 
1883, domised certain premises to T. 
Goods of T. in those premises were 
acizod under a fi. fa., & a quarter’s rent 
then due under the lease was claimed 
from the sheriff by pltf., & by the official 
assignees & H. he sheriff paid the 
officia] assignees & H. & sold the goods. 
In an action by pltf. against the sheriff 
for allowing the goods to be removed 
without Saves pltf., the above facts 
being stated in the pleadings -—ITield ; 
on demurrer, pltf. was entitled to 
maintain the action.—DORAN v. MOORE 
(1885), 16 L. R. Ir. 181.—IR. 


a. Notice of landlord’s claim to judg- 
ment creditor—Liability of sheriff.}—- 
There is no legal obligation on a sheriff 
to give an execution creditor notice of 
a landlerd’s claim for rent.—DAVIDSON 
vy. ALLEN (1886), 20 L. R. Ir. 16.—IR. 


ma 
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Sect. 1.—Writ of fierit facias: Sub-sect. 5, A. & B.; 
sub-sect, 8.] 


on which the execution was founded.—PAIN v. 
WOMANSELL (1738), 7 Mod. Rep. 257; 87 E. R. 
1226. 

974. ——- ——- ———- ——.]—In an action 
against the sheriff for taking goods without leaving 
# year’s rent, the declaration need not state all the 
particulars of the demise, but if it does, & they 
are not proved as stated, there shall be a nonsuit.— 
Brisrow v. WriauT (1781), 2 Doug. K. B. 665; 
99 kK. R. 421. 

Annotations -—Refd. Gwinnet v. Phillips (1790), 3 Term Rep. 
643; Peppin v. Solomons (1794), 5 Term Rep. 496; 
Williamson v. Allison (1802), 2 Hast, 446; Miles v. 
Sheward (1806), 8 Kast, 7; Cossey v. Diggons (1819), 2 
B. & Ald. 546; Draper v. Garratt (1823), 3 Dow. & Ry. 
K. B. 226; Bromfield v. Jones (1825), 3 L. J. O. S. K. B. 
232; Harcourt v» Wyman (1849), 3 Exch. 817. Mentd. 
King v. Pippett (1786), 1 Term Rep. 235; Drewry v. 
Twiss (1792), 4 Term Rep. 558 ; Parish v. Burwood Wet 
5 Ksp. 33; Hoar v. Mill (1816), 4 M. & S. 470; Mullett v. 
Hunt (1833), 1 Cr. & M. 752; Shearm v. Burnard (1839), 2 
Per. & Dav. 565; It. v. Otway (1849), 4 Cox, C. C. 59. 
975. -‘I—In an action 

under that statute against a sheriff for removing 

goods without paying the year’s rent due to the 
landlord, it is no ground for arresting judgment 
that the declaration does not show whose goods 
the levy was made upon if it appear that they 
were on the demised premises.—FORSTER  v. 

Cookson (1841), 1 Q. B. 419; 1 Gal. & Dav. 58; 

10 L. J. Q. B. 167; 5 Jur. 1083; 1138 EK. R. 

1193. 

Annotations :—Refd. Anon. (1853), 20 L. T. O. 8S. 238; 
White v. Binstead (1853), 13 C. B. 304; Foulger v. Taylor 
(1860), 5 H. & N. 202, 


976. ——— Proof of authority of party 
seizing—Necessity for production of warrant.|— 
Case against a sheriff. The first count was framed 
upon Landlord & Tenant Act, 1709 (c. 18), s. 1, for 
seizing the goods of a tenant in execution, without 
leaving enough to pay the landlord rent then due, 
& of which arrear deft. had notice, & stated that 
deft. took the goods of T., the tenant of pltf., 
under a fi. fa. issued against T. at the suit of B. 
This was not traversed by the pleas, & no other 
execution appeared :—Held: the connection of 
the party, who was shown to have seized the goods, 
with deft., sufficiently appeared without producing 
any warrant from deft. to that party.—REED v. 
THoyts (1840),6 M. & W. 410; 9L. J. Ex. 316; 
151 E.R. 472. 

-|—See Distress, Vol. XVIII., pp. 
344, 346, Nos. 796, 797, 821-825. 

977. What amounts to—Execution of bill 
of sale.|—A bill of sale held to be a removal of 
goods taken by a fi. fa. & a year’s rent ordered to 
be paid the landlord out of the money levied by 
the Sherifis of London.—WEst v. HEDGES (1751), 
Barnes, 211: 94 E. R. 881. 

Annotations :—Expld. Smallman v. Pollard (1844), 1 Dow. 

& L. 901. Consd. Wharton v. Naylor (1848), 6 Dow. & L. 
Refd. Cocker v. Musgrove (1846), 15 L. J. Q. B. 365. 

.|—See Distress, Vol. XVIII., p. 348, 
Nos. 852-855. 

Withdrawal by sheriff.]—Sce Distress, Vol. 
XVITII., p. 348, Nos. 856-859. 

——— Landlord’s right to distrain after.)—Scee 
Distress, Vol. XVIII., p. 349, Nos. 860-870. 




















EXECUTION. 


Return of nulla bona—-Where rent not provided 
for.]|—See Nos. 1080-1085, post. 

Execution followed by bankruptcy.|] — See 
BANKRUPTCY, Vol. V., pp. 820, 829, 861, Nos. 
6966-6968, 7041, 7875, 7876. 

Execution in county courts.|—See CouNTY 
Courts, Vol. III., pp. 515, 517, Nos. 647, 665. 


B. Rates and Taxes. 

See Taxes Management Act, 1880 (c. 19). 

978. Seizure of goods of ratepayer—Duty of 
sheriff to pay rates—Local Act.|—— By a local Act, 
where in a certain metropolitan parish the goods 
of any person liable to pay a rate by virtue of the 
Act shall have been ‘“ taken in execution ’’ by a 
sheriff before the rate shall have been paid, the 
sheriff upon demand by the rate-collector is 
‘‘ directed & required in the first place ’’ to pay 
the rate to the collector; & by the Metropolis 
Management Act, 1855 (c. 120), the vestry of the 
parish are to have, for the purpose of levying the 
rates therein mentioned, the same powers, remedies 
& privileges as for levying money for the relief of 
the poor. 

A sheriff seized under a fi. fa. the goods of a 
judgment debtor who was at the time liable to 
pay to the vestry as the rating authority of the 
parish a certain rate made up of a poor rate by 
virtue of the local Act & a general rate under the 
Metropolis Management Act, 1855 (c. 120). A 
demand was made on the sheriff by the rate- 
collector, for the amount of the rate, but the 
sheriff, having subsequently received from _ the 
debtor the amount of the judgment debt, withdrew 
from possession without having paid the rate :— 
Held: the goods had been taken in execution 
within the local Act, & the sheriff was liable to the 
vestry for the amount of rate.—-MARYLEBONE 
VESTRY v. LONDON, SHERIFF, [1900] 2 Q. B. 591 ; 
sub nom. St. MARYLEBONE VESTRY v. LONDON 
JouNTY, SHERIFF, 69 L. J. Q. B. 848; 83 L. T. 
355; 643. P. 628; 49W.R.36; 16T. L.R. 512, 
Ow As 

Return of nulla bona—vValidity of.]—Sec No. 
1086, post. 


Sus-secT. 6.—FromM WHEN DeEBroR’s PROPERTY 
BOUND. 

See Stat. Frauds, s. 15; Sale of Goods Act, 
1893 (c. 71), s. 26 (1); Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 1. 

979. From date & teste of the writ—As against 
purchaser—Former law.|—Pltf. recovered against 
deft. & had execution. Deft., after the day of 
the teste of the ft. fu. & before the sheriff had 
meddled with the execution of the writ bond 
fide for money sold certain goods & chattels & 
delivered them to the buyers :—Held: notwith- 
standing the sale the sheriff might do execution 
of those goods in the hands of the buyers, for they 
were liable to execution, & execution once granted 
or made shall have relation to the teste of the writ. 

-WANGFORD & SEXTONS CASE (1580), 1 Leon. 304; 
74 BE. R. 277. 


PART III. SECT, 1, SUB-SECT, 5.—B. 


d. Seizure of goods of ratepayer — 
Duty of sheriff to pay rates—Necessity 
Jor prior distress by collector. }—A sheriff 
returned to a ven. ex. & fi. fa. residue 
against goods, that he had made $50, 
out of which he had paid a collector 
of taxes $48.39 claimed by the collector 
as taxes due by deft. at the time of the 
seizure under the writ on land which 


the goods were, & of which the sheriff 
had notice prior to the sale, & that he 
had retained the balance towards his 
fees, etc. No distress had been made 
by the collector :—~//eld: the sheriff 
must account to the execution creditor 
for the $50, because a distress by the 
collector is a necessary antecedent to 
obtaining the benefit of the statute.— 
ney ae v. GRANT (1867), 4 P. R. 121. 


PART III. SECT. 1, SUB-SECT. 6. 


e. From delivery of writ to sheriff 
—Must be for execution—Not merely to 
defeat other writ.;}-An execution put 
in the sherifft’s hands, with instructions 
not to levy on it unless it shoul 
become necessary to prevent another 
execution from tak ‘precedenes: will 
not bind the goods of deft., nor defeat 
@ purchase of them before a seizure 


Part JIJ.—ParticuLtaR Forms oF EXECUTION. 


980. -—-- —— —-—.]—A fi. fa. may be exe- 
cuted on goods bond fide sold after the award of the 
cee nore (1589), Cro. Eliz. 174; 78 BE. R. 
Annotation :—Refd. Harwood v. Phillips (1663), O’Bridg. 


981. -]—A fi. fa. binds the 
goods of deft. from the date of it, & over-reaches a 
bond fide sale on that day.—BoucuER v. WISE- 
MAN (1595), Oro. Eliz. 440; 78 BE. R. 680. 
Annotation :—Refd. Baily v. Bunning (1666), 2 Keb, 32. 


982. -|—Goods are liable to execution 
from the date of the teste of the fi. fa., not from 
the time when the fi. fa. was actually sued out.—~- 
BaILy v. BUNNING (1666), 1 Sid. 271; 2 Keb. 
32; 82 HE. R. 1100; sub nom. BAYLy v. BUNNING, 
1 Lev. 173. 


Annotations :—Refd. Philips v. Thompson (1684), 3 Lev. 
191; Letchmere v. Thorowgood (1688), 1 Show. 12; 
Refd. Cooper v. Chitty (1756), 1 Burr. 20; Smith v. Milles 
1786), 1 Term ep 475; Balme v. Hutton (1833), 9 

ing. 471; Garland v. Carlisle (1837), 11 Bli. N.S. 421. 
Mentd. Anon. (1704), 2 Salk. 655; Bloxham v. Oldham 
Oa ae 26, n.; Magrath v. Hardy (1838), 4 Bing. 


983. —-— As against debtor.]—KExecution may 
be levied after the death of the party, for the 
exor. being privy is bound as well as testator. 
Stat. Frauds intended to remedy the inconvenience 
of sclling goods after the teste of the writ so that 
now the writ binds only from the delivery quoad 
a purchaser, but quoad the party or his exors. it 
binds from the teste.—Hortron v. RUESBy (1686), 
Comb. 33; 90 EK. R. 326; sub nom. Houciron 
v. RusuByY, Skin. 257. 

As against assignees of debtor.|- 

Trespass will not lie, by assignees of bkpts., 
against an officer for executing a fi. fa. tested 
before, though not executed till after, the act of 
bkpcy.; nor are the goods levied liable to an 
extent sued out after the seizure & before any 
venditioni exponas.—LETCHMERE v. THOROWGOOD 
(1688), 3 Mod. Rep. 236; 1 Show. 12; 87 E. R. 
153; sub nom. LECHMERE v. THOROWGOOD, 
Comb. 123; subsequent proceedings, sub nom. 
LECHMORE v. TOPLADY (1690), 1 Show. 146. 


Annotations :—Consd. Giles ». Grover (1832), 9 Bing. 128. 
Refd. Cooper v. Chitty (1756), 1 Burr. 20; Hitchin v. 
Campbell (1772), 2 Wm, 3B). 827; Uppom v. Sumner 
(1779), 2 Wm. Bl. 1294; Smith v. Milles (1786), 1 Term 























Rep. 475; Rorke v. Dayrell (1791), 4 Term Rep. 402; 
bei v. Drewe (1804), 4 Kast, 523; WR. vo. Giles (1820), 
8 Price, 293; Balme v. Hutton (1833), 9 Bing. 471; 
Garland v. Carlisle (1837), 11 Bi. N. S. 421. Mentd. 
Belshaw v. Bush (1851), 11 C. B. 191. 

985. -|— FARRER v. Brooks, No. 74, ante. 
986. Against executor of debtor.|— 


Horton v. RuEssy, No. 72, ante. 
987. -|—The Statute of Frauds & 
Perjuries which says that the property of the goods 
taken in execution shall be bound only from the 
delivery of the writ to the sheriff & not from the 
tests thereof is to be understood only in respect 
of purchasers of them, but in respect of exors. 
where the party dies after the teste & before 
execution the property shall be bound from the 
teste (per CUR.).—RAWLINSON v. ORIEL (1688), as 
nopered in ane co ; 90 BE. R. 394. 
nno Ons i ° . ‘< ; 
Henry ». Goldney (1846), 18M. & Wags, Moe & P- 265 
988. .|—— A creditor recovered judg- 
ment, & sued out a writ fi. fa. thereupon, in the 
lifetime of his debtor, & placed the writ in the 


actually made under the execution.- 














or a bond 


ee j A a . 
laced in the sherift'd hands” hs 
nstructions not to sell until another 
writ comes in, is not in his hands to 


243,—CAN. 








bo executed, & will not bind the goods, 
either against a subsequent execution 

fide purchaser for value.— 
Foster v. SMITH (1856), 13 U. C. R. 


g. .}— Judgment credi- 
tors having execution in the sheriff's 
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hands of the sheriff on the day after the debtor 
died. A decree was afterwards made in the suit 
of an equitable mtgee. of certain parts of the real 
& personal estate of the debtor against his devisee 
& exor., for the sale of the mortgaged property, & 
if the proceeds of such sale should be insufficient 
to satisfy pltf.’s debt, then for an account & 
application of the general personal & real estate 
of testator, in a due course of administration. 
After this decree the judgment creditor levied, 
under the fi. fa., on goods left by the debtor. 
The exor. thereupon moved for an injunction to 
restrain execution, which the ct. refused on two 
grounds, first, because the decree for an account 
& administration of the general estate was not 
absolute, but was conditional on the mortgaged 
property proving insufficient to satisfy pltf.’s 
demand; & secondly, because the judgment 
creditor acquired a right to the goods of the debtor, 
by virtue of the writ of fi. fa., from the teste of 
the writ, & therefore paramount to the right of 
the exor.—RANKEN v. HARWOoOOD, RANKEN v. 
Bounron (1846), 5 Hare, 215; 15 I. J. Ch. 446 ; 
77. T. O. S. 467; 10 Jur. 794; 67 EH. R. 892 ; 

appeal, 2 Ph. 22, L. C. 
Annotation :—Retd. Marriage v. Skiggs, Re Skiggs (1859), 4 

De G. & J. 4. 

989. From delivery of writ to sheriff—In favour 
of purchasers. |— FARRER v. Brooks, No. 74, ante. 

990. .|}— Finch wv. WINCHELSEA 
(Ean) (1719), 3 P. Wms. 399, n.; 24 E. R. 1119, 
L. C 








Annotation :—Refd. Waghorne ». Langmead (1796), 1 Bos. 
bP, 571. 


991. —_— Stat. Frauds.|—A bkpt.’s goods are 
not bound by the delivery of the writ to the sheriff 
on the new statute till the writ is actually executed 
as to the comrs.; aliter as to bkpt. 

Whereas before that statute (Stat. Frauds] the 
goods were bound to pltf. in the action from the 
teste of the writ, now they are not bound till the 
delivery of the writ to the sheriff (per Cur.).— 
Pures v. THOMPSON (1684), 3 Lev. 191; 83 EB. R. 
645. 

Annotations :-—Consd. Giles v. Grover (1832), 9 Bing. 128; 
Garland v. Carlisle (1837), 11 Bli. N.S. 421. Refd. New- 
land v. (1706), 1 P. Wms. 92; Brassey v. Dawson 
(1734), 2 Stra. 978 ; Cooper v. Chitty & Blackiston (1756), 

1 Burr. 20. Mentd. A.-G. v. Allgood (1743), Park. 1; 

Hitchin v. Campbell (1772), 2 Wm. BL. 827; 

Hutton (1833), 9 Bing. 471. 


992. -—~--- Only in respect of purchasers. |— 
RAWLINSON v. ORIEL, No. 987, ante. 





Balme v. 




















993. .|—-Horron v. RUESBY, 
No. 72, ante. 
994. .|— Before Stat. Frauds deft.’s 


goods were bound in his hands from the teste of 
the writ of execution. To avoid this that statute 
was made whereby it is directed that the goods 
shall only be bound from the delivery of the writ 
to the sheriff. But neither before this statute 
nor since is the property of the goods altered, but 
continues in deft. till the writ of execution exe- 
cuted. But then it may be asked, what is the 
meaning of those words of the statute, whereby it 
is said that the goods shall be bound from the 
delivery of the writ to the sheriff ? The meaning 
is that after the writ is so delivered to the sheriff, 
if deft. makes an assignment of his goods unless 
in market overt the sheriff may take them in 
execution (LORD HARDWICKE, C.).—LOWTHAL v. 


hands under which a seizure had been 
made, signed an agreement giv: 

deft. an extension of time for aerent 
on certain condition therein mentioned. 
Upwards of thirty days afterwards 
deft. assigned under Insolvent Acts, 
the conditions of the agreement having 
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Sect. 1.-—Writ of fiert fucias: Sub-sects. 6 & 7.) 


Tonkins (1740), Barn. Ch. 39; 2 Eq. Cas. Abr. 

380; 27 E. R. 546, L. C. 

Annotations :—Retd. Waghorne v. Langmead (1798), 1 Bos, 
& P. 571; Paine v. Drew (1804), 1 Smith, K. B. 170; 
Giles v, Grover (1832), 9 Bing. 128. 

995. Application to 

JEANES v. WILKINS, No. 928, ante. 








Crown.|— 














996. ~——--—.]-—GILES v. GROVER, No. 821, 
ante. 
997. -|—(1) A virtute cujus is travers- 


able, if it involve matter of fact. Therefore, where 
defts. justified an entry into pltf.’s ship, a seizure 
of goods there, & sale of them, by virtue of a fi. fa., 
against the goods of A.; & pltf., admitting the 
fi. fa., replied, de injuria absque residuo cause :— 
Held: under this issue he might show that defts., 
although in possession of a fi. fa., did not seize in 
order to levy, & did not levy money by sale under 
the writ; but, being consignees of the goods, 
merely exhibited the writ, in order to defeat a 
claim of pltf. for freight, & then sold the goods in 
the character of importers. 

(2) At common law the fi. fa. had relation to 
the teste & bound deft.’s goods from that time, so 
that if deft. had sold the goods they were liable 
to be seized in execution: this was altered by 
Stat. Frauds, which enacted that the property 
should be bound from the time of the delivery of 
the writ to the sheriff; the meaning of that is 
that, after such delivery, if deft. make an assign- 
ment. of the goods, the sheriff may take them in 
execution. But neither before nor since is the 
property of the goods altered but continues in 
deft. till execution executed. The execution is 
not executed till actual scizure under the writ 
(LITTLEDALEK, J.).—-LUCAS v. NOcKETIS (1833), 


C. DP. 518.—CAN. 
998 v. 


been so far performed :—Held: the 
writs were not in the sheriff’s hands tor 
execution, & the assignment made 
more than thirty days after their 
delivery to the sheriff took priority.—- 





-}—-Where a writ of fi. fa. 
or sequestration is placed in the sheriff’s 
hands, it forms a lien on deft.’s equit- 
able estate from the date 


EXECUTION. 


10 Bing. 157; 7 Bli. N.S. 1403; 1 Cl & Fin, 488 ; 

3 Moo. & S. 627; 131 E. Rt. 863, H. L. 

Annotations :— As to (1) Consd. Carnaby v. Welby (1838), 8 
Ad. & El. 872. Refd. Drewe v. Lainson (1840), 11 Ad. & 
Kel. 629 ; Hewitt v. Macquire (1851), 7 Exch. 80. Generally, 
Mentd. Bristol Grdns. +. Wait (1834), 1 Ad. & El. 264; 
Price v. Poek (1834), 1 Bing. N. ©. 380; Ridgway v. 
Hungerford Market Co. (1835), 4 Nev. & M. K. B. 797; 
Sabourin wv. Neale (1836), 2 Har. & W. 103; Oakes . 
Wood (1837), 2 M. & W. 791: Ransford wv. Copeland 
(1837), 6 Ad. & El. 482; Nockells v. Lingham (1838), 2 
Jur. 438; R.v. Thomas (1838), 8 Ad. & El, 183; Woods 
v. Durrant (1846), 16 M. & W. 149; Cobbett v. Hudson 
hae 13 Q. B. 497; Spotswoode v. Barrow (1850), 19 
a J. Ex. 226; The Alan Ker, How v. Kirchner (1847), 
30 I. T. O. S. 296; Morant v. Chamberlain (1861), 30 
L. J. Ex. 299; Sinclair v. Broughton & Government of 
India (1882), 47 L. T. 170; Allene. Flood, [1898] A.C. 1; 
Assets Development Co. v. Close (No. 2) (1901), 46 Sol. 


Jo. 12. 
998. ——-.|--(1) Although the goods of a 


debtor are bound from the delivery of a writ of 
execution to the sheriff, yet the property in them 
is not changed by it, & is still in the debtor, & he 
may sell them, subject to the rights of the execution 
creditor, to which they will be liable in the hands 
of a purchaser, unless the gale took place in market 
overt. 

(2) In trover against the sheriff & the execution 
creditor for taking goods under an execution, it is 
not competent for the sheriff, upon the plea of not 
possessed, to give in evidence certain facts justify- 
ing the seizure, distinguishing his case from that 
of the other defts. ; but such a defence should be 
specially pleaded.—SAMUEL v. DUKE (1888), 3 
M. & W. 622; 6 Dowl. 537; L Horn, & Hl. 127; 
7L. J. Ex.177; 150 kk. R. 1294. 

Annotations :-—.4s to (1) Consd. McPherson +. Temiskaming 
Lumber Co., {1913} A.C. 145. QGeneratly, Mentd. Webb 
v. Tripp (1842), 1] L. J. Q. Be. 154.3: Holmes x, Tatton 
(1855), 5 KE. & B. 68. 

999. J—A transfer by a judgment debtor 
of the stock, ete., on his farm, the price being 











RENNIE tv. QUEBEC BANK (1902), 22 
C.L. T. Oec. N. 1713 3 0. L. RR. 541; 
10. W. R. 286.—CAN. 

998 x. .}—Delivery of a writ of 
exceution to the sheriff for execution 





of such 


Re Ross (1866), 3 P. R. 394.—CAN. 

998 i. .}+—Where a debtor as- 
signed to a creditor property, which 
wus selzed by the sheriff on several 
executions received on the same re 
& these writs were subsequently 
satisfied, but before they were satisfied, 
& a fortnight after the assignment, an 
attachment against the debtor’s pro- 
perty came also into the hands of the 
sheriff :—ield : the property assigned 
was secured to the assignee against. 
the attachment, although it had been 
Hable to the preceding executions.— 
aoe v. JARVIS (1843),6 0.8. 439.— 

998 ii. .]--Executions from a 
division ct. do not bind the property 
before they are placed in the balillff’s 
hands, -——- CULLODEN vv. MCDOWELL 
(1859), 17 U. C. R. 359.—CAN. 

998 iii. ---On an interpleader 
to try the title to two locomotives, it 
appeared that in Sept. 1858, pltfs. 
orally agreed with G., to buy them for 
$16,000, & on Jan. 3, 1850, by deed 
reciting this arrangement, G. conveyed 
them to pltfs. Defts. claimed under 
an execution issued after the agree- 
ment, & when that was made there was 
an execution in the sheriff’s hands, at 
the suit of a third party, which was 
subsequently paid :—Held: the execu- 
tion in the sheriff’s hands clearly could 
not affect pltfs.’ claim as against 
defts.- BURTON v. BELLHOUSR (1860), 
20 U. C. R. 60.—CAN. 


998 iv. .}-The registration of a 
chattel mtge. does not cause it to relate 
back to its date, & therefore a writ 
yiaced in the sheriff’s hands between 

ts date & registry takes precedence of 
it.—HAIGguT v. MCINNIS (1862), 11 














delivery, & not merely from the date 
of pltf.’s filing a bill to enforce the same. 





—-MOORE v. CLARK (1865), 11 Gr. 
497.— CAN. 
998 vi. .}—Asheriff received two 


executions against goods, on Jan. 18 
& Feh. 15, respectively. He made a 
formal seizure on the delivery of the 
first writ, but left no one in possession, 
& the execution debtor remalned in 
possession, & carried on his business 
as before the seizure. There had been 
w stay on this writ by the solr. for the 
execution creditor, but on the delivery 
of the second writ the sheriff was 
directed to proceed on both. On 
Mar. 6, the goods, consisting of the 
whole of the execution debtor's stock- 
in-trade, were sold by the execution 
debtor to pltf{s., who removed them to 
their own place of business. On 
Mar. 22, the sheriff seized all the goods 
then in pltf.’s possession, which they 
had received from the execution debtor. 
The sale to pltfs. was found to be bond 

» & for value, & without notice of 
the executions :—Held;: the sheriff was 
entitled to the goods of the execution 
debtor then in pltfs.’ possession.— 
PATTERSON v. MCKELLAR (SHERIFF) 
(1884), 4 O. It. 407.—CAN. 


998 vii. ———-.}+—CAMERON v. PERRIN 
(1887), 14 A. R. 565.—CAN, 


998 viii. —-—-.}—A bill of sale taken 
to secure a debt due pltf. after notice 
of execution in the sheriff’s hands :—- 
Held: void.—B.LaAKik v. MCLIUNNAN 
(1901), 33 N. 8S. R. 558.-—-CAN, 


998 ix. -}—The effect of placing 
the execution in the sheriff’s hands is 
to bind the goods of the percuership, 
80 that they are liable to ‘be seized.— 





creates a lien or ‘‘ charge ’’ on the 
property of the execution debtor in 
favour of the execution creditor. — 
DEKRING tv. GIBBON (1907), 1) Alta. 
L. R. 7; 7 W. LL. RR. 178.—CAN. 


998 xi. J}--TRUST & LOAN Co. %, 
Cook (1910), 15 W. L. RR. 727.—CAN. 

998 xii. ]— ROBERTS v. GRAY 
(1911), 17 W. LL. BR. 277.—-CAN, 

998 xiii. --——-. Under Rule 478, the 
writs of fi. Ja. bound all the goods & 
chattels of deft. from the day when 
they were placed in the sheriff's hands, 
& the crops grown on the land subse- 
quent thereto, being the property of 
deft. were bound by the execution as 
they came into existence.—Kinpp & 
CLEMENTS v. DOCHERTY (L914), 27 
W. LL. R. 636; 16 D. L. R. 525; 7 
Sask. L. 0. 137.—CAN. 

998 xiv. -/-Under 11 & 12 Vict., 
c. 21 (India), the mere delivery of the 
writ of fi. fa. to the sherlff or his deputy 
for execution bound the goods as against 
the assignees in insolvency, subject to 
the right of the execution-creditor to 
have satisfaction of his debt by sale.—- 
FINANCIAL ASSOCN, OF INDIA & CHINA, 
LTD. v. PRANJIVANDAS HARJZVANDAS 
& BHAGVANDAS PURSHOTAMDAgS (1865), 
3 Bom. QO. C. 25.—-IND. 

h. ——— Must be levied on,.)—The 
placing of a writ of attachment in the 
sheriff’s hands does not of itself bind 
the goods: the writ must be levied on. 
—POTTER 0. CARROLL (1860), 9 CG P. 


442,—-CAN. 

k. ———,]-— Pitf. claimed 
horse under bill of sale from L., which 
was taken by the sheriff under execu- 
tion. At the time the bill of sale was 
made & filed, the sheriff had the writ 











Part III.-—Particunarn Forms or BXEcurion. 


paid to third parties, for rent, etc. :—Held: valid. 
Up to the day of the delivery of the writ to the 
sheriff, the judgment debtor may sell his goods 
provided it is not a mere trick to evade the 
execution. The question is whether it is a real 
transaction. Here money not only passes, but is 
paid to third parties for rent, etc., so that clearly 
the payment was not colourable, & the price was 
really paid (WILLES, J.).—BUNYARD 0. SEABROOK 
(1858), 1 F. & F. 321, N. P. 

1000. Knowledge of delivery-—Mercantile 
Law Amendment Act, 1856 (c. 97), s. 1.,—Honson 
v. THELLUSON, No. L171, post. 

1001. -—-— ——.|— GLADSTONE v. 
wick, No. 564, ante. 

1002. Sale of Goods Act, 1893 (c. 71), 
s. 26.|—.JONNSON v. PICKERING, No. 565, ante. 

Execution in county courts./—See Country 

touRTS, Vol. X TIL, p. 515, Nos. 642, 613, 











Pap- 








SUB-SECT. 7.—AGAINST WHOM PROPERTY 
Bounb. 
1003. General rule.|~-PAYNE v. 
548, ante. 
Priority of extent by Crown.]--- See CROWN PRAC- 
TICK, Vol. XVI., p. 225. 


DREWE, No. 


of execution outstanding in his hands 


q. Purchaser — Without 
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1004. Purchase in market overt.|-— LOWTHAL v. 
Tonkins, No. 994, ante. 

1005. Whether extent by Crown overrides 
title.|—GiLrs v. GROvER, No. 821, ante. 

1006. - .|.—SAMUEL v. DUKE, No. 998, ante. 

1007. ——--.|—-Where execution is levied upon 
timber cut by an assignee of the licence under an 
assignment made subsequently to the issue of the 
writ, the levy is valid, unless it is shown that the 
assignee acquired his title in good faith & for 
valuable consideration without notice of the 
execution & has paid his purchase-money.— 
McPHERSON v. TEMISKAMING LUMBER Co., LTD., 
[1913] A.C. 145; 821. J. P.€. 118; 107 L. 1. 
664; 29 T. L. R. 80, P. C. 

Annotation :---Mentd. Clarkson & Forgie +. Wishart & Myers, 

[1913] A. C. 828. 

1008. Trustee in bankruptcy.|;——-A judgment 
creditor, having issued a writ of fi. fu., obtained an 
order appointing a receiver of debtor’s goods, 
While the goods were unsold the debtor filed his 
own petition, & was adjudged bkpt. :—-Held: (1) 
the order appointing a receiver of the debtor's 
goods did not constitute the execution creditor a 
secured creditor; (2) the order did not’ amount 
to equitable execution ; (3) if it did, Bkpcy. Act, 
1883 (c. 52), s. 45, applied, &, the execution not 
having been completed by sale at the time of the 

















notice of | Statute.” Part of this land had been 


ugainst L., of which the latter had 
notice, but no levy had been made, 
& it was clear that the bill of sale was 
received by pltf. bond fide fur valuable 
cousideration & without notice :-— 
Hetd: the title of pltf. was not atfected 
by the notice to L.—CUNNINGHAM ¢. 
MorsE (1887), 20 N.S. Re. (8S RR. & G.) 
110,-—CAN., 

1. From date of service of copy 
writ,}——-Under Transfer of Land Act, 
1590, 8s. 139 the service of a copy writ 
of fi. fu. binds the jand specified in 
such writ for three months from the 
date of such service, unless in the 
meantime the property specified is sold 
under the writ.—~2e SHEARS & ALDER 
(1891), 17 V. L. R. 316.—AUS, 

m, Stock of incorporated company 
~—-From time when notice of writ given 
by sheriff to company.}|-—Theo stock of 
an incorporated co. is only bound from 
the time when the notice of the writ 
is given to the co. by the sheriff, under 
Cc. 8. C., c. 70, a8. 3, 4, & not from the 
time of the delivery of the writ to the 
sheriff.—Hatcn v. ROWLAND (1870), 
5 P, R. 223.—CAN. 

n. From time of seizure — Goods 
subject to overdue chattel mortgage. )}—A 
fi. fu. goods does not bind goods of 
the execution debtor, which at the time 
of the delivery of the writ to the sheriff 
are subject to anoverduc chattel mtge., 
until actual seizure under the writ.— 
ALLAN vw. PLACE (1908), 15 O. L. R. 
476; 11 0. W. RR, 238.—CAN. 


Oo. Shares.}-—Shares being by 
the statute made exigible, the writ 
binds them only from the time of actual 
& constructive seizure.—He MONT- 
GOMERY & WRIGHTS, LrD. (1917), 38 
O. L. R. 335.—CAN. 





PART III. SECT. 1, SUB-SECT. 7. 


p. Purchaser before execution filed.}] 
—An execution filed against land after 
it had ceased to be the property of the 
execution debtor does not attach any 
interest in the land &, although it is 
in the sheriff’s hands at the time he 
realises the amount of an execution 
filel when the land was the property 
of the debtor, it is not entitled to share 
under Creditor’s Relief Act, R. 8. C., 


c. 63, in’ such amount.—RoaGgkEra 
LUMBER YARDS, LTD. wv. STUART, 
11917] 3 W. W. R. 1000; 10 Sask. 


L. R. 403; 39 D. L. R. 771.—CAN, 


erecution.|—Held : purchaser of goods 
was held not entitled thereto as 
against un execution creditor of the 
vendor, the trial judge finding on the 
evidence, & the Ct. of Appeal refusing 
to disturb such finding, that he had not 
acquired the goods bond fide without 
notice of the existence of the execution. 
~-ISLAND AMUSEMENT Co. tv. QUAG- 
HOTTIE, (1920) 1 W. W. R. 1015.—CAN. 


r. Necessity for notice of 
writ—-Onus of proof.\—Two executions 
were lodged with the sheril¥ against 
deft.’s goods. ‘he sheriff seized a 
quantity of grain which however was 
claimed py \W. On an _ interpleader 
issue :—JJeld : there had been a 
delivery to & acceptance by W. of the 
grain; the onus of proving want of 
notice is on the person purchasing from 
the execution debtor & there was 
nothing in the evidence to show when 
the sheriff notified W. about the 
executions ; on the facts, however, the 
conclusion seemed to be inevitable that 
the claimants had no notice of the 
executions at the time they took 
possession of the grain; deft. remained 
upon the premises until the time of 
seizure & there was no change of 
possession as would be apparent to the 
public ; merely to board up & lock the 
granary was no notice to the public ; 
there must be judgment that the pro- 
perty was that of the execution creditors 
unaer the seizure ; that the claimants 
be barred ; that no action be brought 
against the sheriff who should be paid 
his costs by the execution creditors ; 
claimants to pay their costs to the 
execution creditors.—McCorMIcK  t. 
ANDERSON (1906), 5 W. L. R. 7 
CAN. 


Yr, --— 





8, - jJ—A writ of 
execution shall not take priority to 
a bond fiae sale by the Judgment debtor, 
followed by an actual & continued 
change of possession, without actual 
notice to the purchaser that such writ 
is in the hands of the sheriff. The 
onus of proof is upon the person up- 
holding the sale to show that these 
requirements to make it valid as against 
a writ of execution are satisfled.— 
BELAIR tv. BANQUE D'HOCHELAGA, 
[1923) 2 W. W. ht. 771.—CAN. 

t. Transfer unre erehee —- 
Deft. bought at. a sheriff's sale the estato 
& interest of W., registered proprietor of 
land under the * Transfer of Land 








previously sold vy W. to plitf., who 
was in possession, & before & at the 
sale gave deft, express notice of his 
interest. Deft. became registered pro- 
prietor of the allotment under a transfer 
by the sheriff, & brought an action of 
ejectment against pltf. On bill to 
restrain proceedings in ejectment, & 
to constitute pltf. registered proprietor 
of the land in his possession :-—leld : 
his interest was that of a tenant within 
the meaning of sect. 49 of the Statute, 
& decree made as prayod.— ROBERTSON 
v. KEITH (1870), 1 V. 1. 11.— AUS. 


a -—.}--On Jun. 10, 1883, 
L. executed a transfer of land under 
Real Property Act, 1861, to B., but 
the same waz not registered. On 
Feb. 16, 1883, @ writ of fi. fa., issued on 
a judgment against L., was lodged with 
the Newistrar-General & registered. 
The sheriff afterwards sold to B. T. & 
executed 4 transfer to him :—eld: 
B.’8 unregistered transfer took pre- 
cedence of the unregistered transfer 
by the sheriff & B. was entitled to have 
his transfer registered.—te BosQurnr 
(1883), 17 S. A. L. R. 173.—AUS. 


b. - -]}-—- Long before the 
recording in the Land Titles office 
against certain land of defts.’ execution, 
the execution debtor had bound him- 
self by agreement in writing to transfer 
the land to S., & this agreement was 
in full force & effect. when the execution 
was recorded. A transfer of tho land 
was executed, pursuant to the agrec- 
ment, in favour of pltf. bank, as the 
nominee of S., contemporaneously 
with the making of the agreement, 
which was soon afterwards left at the 
Land Titles office; but, for some 
unexplained reason, it was not actually 
recorded until about eight months 
thereafter ; & in the meantime defts.’ 
execution had come in & been recorded 
against the land :-—Held: pltf. bank 
was entitled to have defts.’ execution 
removed from its certificate of title 
& to hold the land freed therefrom. 
The mere fact that, when the execution 
was recorded, the bank’s interest in the 
land, under the aereoment & transfer, 
had not ripened into a registered or 
registruble interest, could not avail 
to deprive the bank of its rights,—- 
MERCHANTS BANK OF CANADA U. PRICE 
(1914), 27 W. L. R. 48; 16 DL. RR, 
104; 7 Alta, L. R. 344.—CAN, 


ce. —— After one decree &: before 
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Sect. 1.—Writ of fiert facias; Sub-sects. 7, 8, 9 
10, A. & B.] 


making of the receiving order in bkpcy., the 
executéon creditor was not entitled to retain the 
benefit of it against the trustee.—Re DICKINSON, 
Ex p. CHARRINGTON & Co. (1888), 22 Q. B. D. 
187; 58L. J. Q. B. 1; 60 L. T. 188; 37 W. RK. 
130; 5T. L. R. 82; 6 Morr. 1, C. A.3; affg. S.C. 
sub nom. Re DICKENSON, £2z p. MOORE, 37 We R. 96. 


Annotations :—As to (1) Refd. Re Hastings, Hx Brown 
1892), 61 L. J. Q. B. 654 ; Re Potts, Ez p. Tay oe {1893)] 


. B. 648; Re A leaey. De Galve v. Gardner, [1903] 
2 Ch. ae 8 to (3), Consd. Ite Potts, Ex p. Taylor, 
[1893] 1 648 ; e Pearce, Ez p. Official Receiver, 


The PHOS 1919] 1 K. B. 354. Reftd. Re Anglesey, De 
Galve v. Gardner, {1903] 2 Ch. 727. 48 to (3) Refd. Ie 
Tillett, Hz p. Kingscote (1889), 5 5 T, L. R. 269; Levasseur 
v. Mason & Barry (1890), 63 L. T. 700. Generally, Men 

Re Detmold, Detmold v. Detmold (1889), 58 L. J. ch, 
495+ Mason & Barry v. Soc. Industrielle et Commerciale 
des Métaux (1889), 5 T. L. R. 582. 

V., pp- 


—See, also, BANKRUPTCY, Vol. 
765, 808-835, Nos. 6581, 6902-7067. 





8.—EFFECT OF DEATH OF EXECUTION 
CREDITOR OR DEBTOR. 


See Part II., Sect. 8, sub-sect. 1, C. (a), ante. 


SUB-SECT. 


SUB-SECT. 9.—EFFECT OF PAYMENT OF DEBT. 


1009. Payment by sheriff out of own money— 
Whether he can recover.|—SPEAKE v. RICHARDS 
(1617), Hob. 206; 2 Show. 281; 1 Brownl. 513 
Hut. 11; Moore, K. B. 886; 80 FE. R. 353; sub 
nom. SPARK v. RICHARDS, Noy. 22. 

Annotations :-—Retd. Langdon v. allig (1698), 1 Pa” 582; 
Morland », Pellatt (1829), 7 L. J. O. 8. K. B. 5 M entd. 
Kempe v. Goodall (1705), 2 Ld. Baye. 1ib4 "Magrath 
». Hardy (e28): 4 Bing. N. C. 782; Wiles v. Woodward 
(1850), 20 L. J. Ex. 261: R. »v. Blakemore (1852), 21 
ae: M. C. 60; Feversham v. Emerson (1855), 11 Exch. 
1010. Discharge of execution.|—(1) Payment to 

the gaoler by a party in execution under a ca. sa. 

is no discharge. 

(2) Payment to the sheriff upon a fi. fa. is good ; 
semble: aliter upon a ca. sa.—TAYLOR v. BAKER 
(1677), Freem. K. B. 453; 3 Keb. 788; 2 Mod. 


IXECUTION. 


BAKER, T. Jo. 97; 
2 Lev. 203. 
Annotations :—<As e 2) Consd. Slackford v. Aras Rta 
14 East, 468. . Crozer %, ae Ba aA & C, 
26. Folld. Woods vy. Finnis (1852), 7 Exch. Refd. 
iaantes v. Wallis (1698), 1 Lut. 582 ; Cavers Case 
re Me 2 ery 508: Morland v. Pellatt Sar 7L. J. 
54; Hemming v. Hale (1859), 6 Jur. N. 8. 
ae S cecres. Cragg (1878), 3 C. P. D. 216. Generally, 
Mentd. Hackett v. Tilley (1705), 2 Ld. Raym. 1207. 


1011. Tender of debt—Sheriff may not sell.|— 
R. v. Binp, No. 584, ante. 

1012. Payment to bailiff’s assistant—-Good as 
against sheriff..—GrEGORY v. COTTERELL, No. 
1210, post. 

1013. Goods of third party selzed—Payment by 
him to prevent sale—Right of action for recovery.| 
—Applt.’s mill having been, as he alleged, wrong- 
fully attached by resps., applt. paid under protest 
the sum claimed, & thereafter sued for a return 
of the money so paid :—Held: although the pay- 
ment under protest of the sum demanded by resps. 
was not the only course open to applt. to rid 
himself of the alleged unlawful interference with 
his property, it was an involunatry payment pro- 
duced by coercion, & applt. was entitled to main- 
tain an action for its recovery. KANHAYA LAT v. 
erates Bank OF INDIA (1913), 29 T. L. R. 314, 


sub nom. TAYLOR v. BEKON, 


SUB-SECT. 10.—-RETURN oF WRiT, 
A. In General. 

See, now, 2. S. C., Ord. 52, r. 11. 

1014. Compellable. | -—( JLERK v. WITHERS, No. 
66, ante. 

1015. ——— Although exposing sheriff to penal- 
ties.|.—WILSON v. ALDRIDGE (1724), 8 Mod. Rep. 
3153; 88 E. R. 225. 

1016. ——— Goods found to belong to 
stranger.|— Where goods taken in_execution have 
been found, by a jury summoned by the sheriff 
for that purpose, not to belong to deft., the sheriff 





must make his return at his peril. ANON. (1825), 
3L. J.O. 8S. K. B. 174. 
1017. ——— When court will compel—Execution 


under two writs—Indemnification of sheriff.|— 
Where a pitf. withdrew his execution under a 


Rep. 214; 89 FE. R. 338; 


another.}—Although, under the pro- 
visions of Act VIII. of 1859, 5. 240, a 
private alienation by sale of property 
after attachment can be impugned 
by the holder of the decree in execution 
of which It was attached, if obstructive 
to the execution, yet such alienation 
cannot be impugned by the holder of 
the decree, under those provisions 
because it obstructs the aa aa of 
another decree obtained by 
subsequently to the date of the alice 
tion.—MUSSUMAT MAHBUBAN v. MUS- 


SUMAT RAHEEMUN (1874), 6 N. W. 
217.—- IND. 
d. Morigagee.|}—-DHURRUM Dass v. 


MUASOORIE SAVINGS BANK (1874), 6 


N. W. 296.—IND. 
e. Donec.) — Certain land was 
attached under a decree & sold. 


Application was thereupon made by 
a person, who claimed as donee of the 
land from the judgment debtor, to 
have the sale set eside under Code of 
Civil Procedure, s. 310, A. It was 
alleged that the gift had been made 
prior to the date of the attachment :— 
Held; the interest of the donee, 
assuring his gift to be valld, could not 
be affected by the subsequent attach- 
ment & sale, &, in consequence he could 
not seek to set ‘the sale aside under sect. 


310.—HRODE MANIKKOTH KRISHNAN. 


NAIR v. PUTHIEDETH CHEMBAKKOBERI 


sub nom. TAILER v. 


KRISHNAN Nair (1902), I. L. HR. 26 
Mad. 365.—IND. 


PART III. SECT. 1, SUB-SECT. 9. 


f. Settlement between  parties.] — 
Where a judgment debtor settles the 
amount of the judgment, being for a 
sum without conten - full with the 
creditor personaly the creditor's 
solrs., without paceleare of such settle- 
ment, subsequently issue execution 
on behalf of the creditor, the debtor 
is entitled to have such execution set 
aside since the creditor & consequently 
his solrs. had no right to issue execution 
at that time; the fact that the solrs. 
are able to establish collusion to deprive 
them of costs is no ground for refusing 
the debtor’s application to set aside 
the invalid execution.—-BIGroRD v. 
ae {1921} 2 W. W. R. 739.— 


fF. Subsequent execution levied — 
Whether money formerlypaid recoverable. } 
—N., having obtained a decree in a 
owe against K., requested him to dis- 

charge certain gums due on heap deagrca 

8 which N. had given to thir 

eee tae to credit the sums 
so paid to the amount due under the 
aforesaid decree. K. paid as requested 
but N. took out execution in full o 
the decrec; & the ct. refused to 
recognise the payments made by K. 
out of ct. In a suit by K. for the 


consent from deft. that there should be a fresh 


money pald as aforesaid :— Held: the 
payments not having been made 
directly in adjustment of a decrec, the 
suit was not barred.—KUNHI MotDIN 
Kurri v. RAMEN UNNI (1877), I. L. R. 
1 Mad. 203.—IND. 


h. Payment of sum due without 
costs——-Subsequent execution for casts. }— 
An execution having issued against 
pltf. for non-payment of taxes, he paid 
the amount of the tax to the receiver 
under the 24 Vict., c. 29, but refused 
to pay the costs of the execution. 
second execution was afterwards issued 
for the costs, under which pltf. was 
arrested :—Held: the first execution 
was not satisfied till the costs were paid, 
& the second execution was legal.— 
ALWARD v. ST. JOHN’S CORFPN. (1883), 
23 N. B. R. 317.—CAN. 


PART III. SECT. } SUB-SECT. 10.— 


k. Compellable — — Whether court will 
compel.)—Pltf.’s attorney had volun- 
tarily undertaken to point out deft.’s 

oods to the she & had ven 

m information calculated to ead : 
—Held: the ct. would not subject the 
sheriff to the risk of an action for a 
false return by requiring him to return 
the writ.—BLACKBURNE v. STRATTON 
(1860), 11 1. CO. L. R. App. XJI.—IR. 

1. Writ not returned—Original exe- 


Part IJ].—Particutar Forms oF ExecurIon. 


levy if the debt were not paid within a given time ; 
& deft.’s goods having been seized under an execu- 
tion at the suit of another pltf., first pltf. placed 
his warrant in the hands of second pltf.’s officer, 
who, deft. having become a bkpt., left in the 
possession of his assignees all the effects remaining, 
after satisfying second pltf.’s execution, to the 
exclusion of first pltf., the ct., though the effects 
were sufficient to satisfy both executions, would 
not compel the sheriff to return first pltf.’s writ 
till he should have been indemnified, & the protho- 
notary should have decided which of the parties 
should indemnify him.—BuRR v. FREETHY (1822), 
1 Bing. 71; 7 Moore, C. P. 368; 130 E. R. 30. 
1018. Although sheriff out of office 
& withdrawn from _ possession.|—Sheriff under 
special circumstances may be compelled to return 
a writ of fi. fa., although he has been three years 
out of office, & has, by leave of the ct., withdrawn 
from possession of the property seized.—WILTON 
He CHAMBERS (1835), 3 Dowl. 333; 1 Har. & W. 
116. 
Aen :-—Refd. Gilbert »v. Whalley (1835), 2 Cr. M. & R: 











1 . ~~ -—— Bankruptcy after execution— 
Agreement between assignees & sheriff.|—-GILBERT 
v. WHALLEY, No. 1034, post. 

1020. Return as evidence—-Action against 
creditor—For suing out execution maliciously.}— 
GYFFORD v. WOODGATE, No. 385, ante. 

1021. Quashing return—Where improper. 
The ct. will not give sheriff directions how he shall 
dispose of property remaining in his hands, which 
has been seized in execution towards the payment 
of a fine imposed upon a deft. convicted of a blas- 
phemous libel; but if the sheriff has made an 
improper return, it may be quashed. 

They could not give him special directions as to 
what property he should sell & what he should 
not (per CurR.).—H. v. CARLILE (1822), 1 Dow. & 
Ry. K. B. 474. 

1022. Claim for possession money——More 
than sheriff entitled to.|——REYNOLDS v. BARFORD, 
No. 1060, post. 

1028. Execution in a liberty—Chief bailiff to 
make—Execution executed by deputy.|—An in- 
strument in form a sheriff’s warrant to levy 
execution was addressed by the sheriff to S. & Doe. 
S. was deputy bailiff of the liberty of N., & neve 
in consultation with the chief bailiff’s agent acte 
on this warrant as if it were a mandate to the 
bailiff of the liberty :—Held: the chief bailiff was 
bound to make a return.—PLATEL v. DOWSE 
(1838), 4 Bing. N. C. 204; 1 Arn. 38; 5 Scott, 
5649; 71. J.C. P. 140; 2 Jur. 182; 132 EK. R. 
766. 

Annotation :—Refd. Jackson v. Hill (1839), 3 Jur. 976. 

1024. Who may demand—Party against whom 
execution levied.|——Deft., whose goods have been 
taken under a fi. fa., is entitled to call on the sheriff 
to return the writ, whether the goods have been 
sold to another, or redeemed by himself.— 
EDMUNDS v. WATSON (1816), 7 Taunt. 5; 2 
Marsh. 330; 129 E. R. 2. 

1025. —--— -—--—.]—-Deft., as well as pltf., may 
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rule the sheriff to return the writ.—FRANCE v. 

CLARKSON (1834), 2 Dowl. 532. 

Annotations :—Refd, Daniels v. Gompertz (1842), 3 Q. B. 
322; Williams v. Webb (1842), 5 Scott, N. R. 898. 
1026. .|—Where a writ of fi. fa. has 

been executed, it is competent to deft. to call upon 

the sheriff to return it.—RICHARDSON v. ‘RUNDLE 

(1860), 8 C. B. N.S. 474; 29 L. J.C. P. 3103; 2 

L. T. 568; 7 Jur. N.S. 28; 141 E. R. 1250. 
1027. Creditor.|—FRANCE v. CLARKSON, 

No. 1025, ante. 











B. When Necessary. 

1028. To found proceedings for rescue.| — No 
attachment on affidavit of a rescue without a 
return.—-SHEATHER v. HOLT (1722), 1 Stra. 531 ; 
93 E. R. 681. 


Annotation :—Mentd. Blackwell v. Tatlow (1833), Coop. 
temp. Brough. 186. 


1029. Party appointing own bailiff—Sherlff dis- 
charged.|—Where a special bailiff is nominated by 
plitf., or his agent, the sheriff is not bound to 
return the writ.—HAMILTON v. DALZIEL (1774), 2 
Wm. Bi. 952; 96 EK. R. 561. 

Annotations -—Consd. Harding v. Holden (1841), 2 Man. & 

G. 914. Refd. Taylor v. Richardson (1800), 8 Term Rep. 

905; Higgins 7. McAdam (1829), 3 Y. & J. 1: Angell v. 


Baddeley (1877), 47 lL. J. Q. B. 86. Mentd. Alderson v. 
Davenport (1844), 1 Dow. & L. 966. 


1030. Liability if return is made.|-—— 
When a party appoints his own bailiff, the sheriff 
cannot be called upon for a return of the writ ; 
but if he does return it, he subjects himself to an 
action if the writ has not been properly executed.— 
BECKFORD v. WELBY (1797), 2 Esp. 591, N. P. 
Annotation :— Reid. Higgins v. McAdam (1829), 3 Y. & J. 1. 

1031. ——— -|}—The sheriff is dis- 
charged by pltf.’s appointing a special bailiff & 
agent to manage the sale, though the sheriff 
returned that he had sold, & that he had paid the 
sum illegally deducted for the auction, etc.— 
PALLISTER v. PALLISTER (1816), 1 Chit. 614, n. 
Annotations :—Consd. Higgins v. McAdam (1829),3 Y. &J.1. 

Refd. Harding v. Holden (1841), 2 Man. & G. 914. 

1032. What amounts to appointment— 
Regnest to sheriff to appoint.)—-(1) The mere fact 
of pltf. requesting the sheriff to direct his warrant 
to a particular officer did not constitute the latter 
a special bailiff, so as to render him pltf.’s agent. 

(2) The fact of a compromise between the parties 
or of a claim for rent by the landlord does not 
relieve the sheriff from the necessity of making a 
return to a writ of fi. fa.—BaLson v. MEeGGaAT 
(1836), 4 Dowl. 557; 1 Har. & W. 659. 

Annotations :—As to (1) Expld. & Distd. Ford »v. Leche 

(1837), 6 Ad. & EL. 699. Consd. Corbet v. Brown (1838), 


6 Dowl. 794. Refd. Alderson v. Davenport (1844), 1 
New Pract. Cas. 46. 


1038. Whether return dispensed with—Com- 
promise between parties.|—-Ba1Lson v. Mraaar, 
No. 1032, ante. 




















1034. Bankruptcy of debtor—Arrange- 
ment between assignees & sheriff.|—Where  deft., 
against whom a fi. fa. had issued, became @ bkpt. 


after the seizure, & his assignees made an arrange- 
ment with the sheriff as to the disposal of the 
goods :—-Held: the sheriff could not be ruled to 


cution as evidence of title.J—In making 
title to land under a sheriff’s deed, the 
original execution under which the 
land was sold, when not returned & 
filed in ct., is admissible in evidence.— 
LINTON v. WILSON (1841), 1 Kerr, 223. 
—CAN. 

m. Authority after return to receive 
payment. |—The sheriff has no authority 
to receive money in satisfaction of a 
Judgment after he has returned the 
writ.~—DEVENISH v. JOHNSTONE (1847), 
2M. 82.—S. AF. 


J.-—VOL. XXI. 


PART III. SECT. Ry SUB-SECT. 10.-—— 
n. Before transcript from divisional 
court to county court.}—An execution 
against goods & chattels must first 
issue out of the div. ct. in which judg- 
ment was originally recovered, & be 
returned nulla bona, before & transcript 
of the judgment can be transmitted & 
filed in a county ct. Where, without 
the issue of such execution & ita return 
nulla bona, a transcript was filed in the 
, county ct., under which piltf.’s lands 


SE 
were seized by the sheriff & sold :-— 


Ifeld: the sale was void.—B 
v. TULLY (1876), 24 C. P, 549.—CAN 
0. Before order for exami L 

of judgment debdtor. i kpplication ig 
way of chamber summons to examine 
a judgment debtor on a judgment of 
the ct. Objection was taken that 
there was no materia) before the ct 
that writ of execution must issue & 
return of nulla bona made by the sheriff 
before order as asked for could be 
made :—Held: the objection must be 


MoM 
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Sect. 1.—Writ of fiert facias: Sub-sect. 10, B., C., 
D_& EF. (a).} 

returnathe writ on behalf of bkpt.—GILBERT v. 

WHALLEY (1835), 2 Cr. M. & R. 722; Tyr. & Gr. 

189; 5L. J. Ex. 16; 150 E. R. 306. 

1035. ——— Debtor having no_ goods,|—TPitf. 
sued out a fi. fa. into Bedfordshire, & lodged it in 
the office of the deputy under-sheriff in London. 
On the receipt of it the under-sheriff wrote to say 
deft. had no effects; pltf. thereupon immediately 
sued out a ca. sa., & lodged it at the same office. 
Before the return of the fi. fa., finding that deft. 
had effects, pltf.’s attorney wrote to the under- 
sheriff not to execute the ca. sa.:—-Held: the 
sheriff was bound to return the fi. fa.; semble: 
the issuing of the ca. sa. was not a countermand 
of the fi. fa—SMITH v. JOHNSON (1835), 2 Cr. 
M. & R. 350; 4 Dowl. 208; 1 Gale, 257; 5 Tyr. 
081; 150 KE. R. 151. 

Before issue of successive writs.]—Scc Part IT., 
Sect. 12, sub-sect. 1, ante. 


C. How Obtained. 

See R. S. C., Ord. 52, r. 11. 

1086 Order of court.}— MORELAND vw. LEIGH, 
No. 1174, post. 

1037. .|—A sheriff having neglected to 
make a return to a writ of fi. fa., issued out of 
this ct., directing him to make a levy of a sum of 
money, an order was made by the ct. directing 
him to return the writ forthwith. The sheriff 
being in contempt for not returning the writ, the 
ct. ordered that he should within six days after 
notice of the order of the ct., return the writ or 
that he should stand committed to the Queen’s 
Prison & that he should pay the costs of the former 
order & of the present application.—EVvans v. 
Davies (1843), 7 Beav. 81; cited 12 Ch. D. at 
p. 796; 49 E. R. 993; sub nom. EVANS v. DAVIEs, 
Evans v. Evans, 13 L. J. Ch. 11. 

Annotation :-—Folld. Re Heiron’s Estate, Hall v. Ley (1879), 

12 Ch. D. 795. 

1038. .|—Where a sheriff had failed to 
make any return to a writ of fi. fa., notwithstand- 
ing an order of course directing him to make his 
return forthwith, he was, upon an application 
ex parte against him for an order nisi, directed, 
upon the authority of Evans v. Davies, No. 1037, 
ante, to pay both the costs of the order nisi & of 
the previous order of course.—/’e HEIRON’S ESTATE, 
HAL v. Ley (1879), 12 Ch. D. 795; sub nom. Re 
Himron’s Estate, HAui v. Ley, 48 1. J. Ch. 688 ; 
27 W. R. 750. 

1039. .]—If after a reasonable interval the 
sheriff has failed to make a return to the writ, an 
order may be had requiring such return forthwith 
or in default an order for committal may be 
issued against the sheriff.—OQWEN v. PRITCHARD 
(1876), 3 Char. Pr. Cas. 367, 

Attachment for non-compliance. |—See Sub- 
sect. 16, F. (a), post. 


sustained; writ of execution must 











runs out.}—A parish ct. comr. 


EXECUTION. 


D. Time for. 

1040. Writ expiring in vacation—Return be- 
ginning of ensuing term.|— Where a writ of fi. fa. 
expires in the vacation, the sheriff need not return 
it till the first day of the ensuing term, & has the 
whole of that day to file it.—R. v. BERKS, SHERIFF 
(1804), 5 East, 386; 102 E. R. 1118. 


Annotation :—Consd. KR. v. Middlesex, Sheriff (1814), 1 
Marsh. 270. 


1041. Where interpleader applied for—Applica- 
tion refused—Reasonable time thereafter.) —If a 
sheriff applies for relief under the Interpleader 
Act, 1831 (c. 58), & on hearing the case his rule is 
discharged, he has afterwards a reasonable time 
to make his return; & therefore an attachment 
obtained against him the same day for not making 
a return, is irregular.—R. v. HERTFORDSHIRE, 
SHERIFF (1836), 5 Dowl. 144; 2 Har. & W. 122. 

1042. No immediate return.|—-On a levy by 
a sheriff under a writ of fi. fa. three persons claimed 
different portions of the goods. The sheriff inter- 
pleaded, & three separate orders were made 
directing that, on payment of certain distinct 
sums into ct. by the claimants within seven days, 
the sheriff should withdraw & issues should be 
tried ; in default of payment he should sell & pay 
the proceeds into ct. One of the claimants paid 
money into ct., & the interpleader issue in his case 
was set down for trial. The other two abandoned 
their claims, but the sheriff withdrew from pos- 
session :—Held: the execution creditor, pending 
an interpleader issue, had no right to the imme- 
diate return of the writ. 

The true test whether pltf. has an absolute 
right to the side-bar rule [for the immediate return 
to the writ] is this—could an immediate return be 
ee use to the person insisting on it (BRETT, 

J.) 

The point which weighs with me as to the right 
to a return is that 1 cannot see how pltf. could be 
benefited by it (CoTTON, L.J.).—ANGELL v. Bap- 
DELEY (1877), 3 Ex. D. 49; 47 L. J. Q. B. 863 37 
L. T. 653 5 26 W. R. 137, C. A. 

1043, —— -|—Where goods are taken in 
execution under a judgment, have been claimed 
by a third party before the sheriff has made a 
return, & an interpleader summons has been taken 
out, & is pending, the judgment creditor is not in 
a position to issue execution for the amount of 
the judgment debt, & therefore is not entitled to 
serve a bkpcy. notice on the judgment debtor.— 
Re Fouiows, Ex p. Fouiows, {1895} 2 Q. B. 521 ; 
65 L. J. Q. BB. 15; 73 1. T. 222; 39 Sol. Jo. 726 ; 
2 Mans. 495; 15 R. 621, D. C. 

1044. Enlargement of time for—-Conflicting 
claims—Extent {ssued.]|—The ct., upon the applica- 
tion of the sheriff, enlarged the time for his making 
a return to a writ of fi. fa. upon suggestion of a 
reasonable doubt whether the goods seized under 
the writ, were not covered by an extent afterwards 
issued at the suit of the Crown for malt duties, 
under 28 Geo. 3, c. 37, s. 21, for the purpose of 








has s. ——- No rule till after return 


issue & a return of nulla bona made 
before applying for order.—He Pru- 
DENTIAL LIFE INSURANCE Co., [1919] 
3 W. W. Rh. 428.—CAN. 


PART III. SECT. Le SUB-SECT. 10.— 


p. Enlargement of time for — Con- 
flicting clains.}—It is not sufficient 
ground that there is a question pending 
before the ct. respecting the title to 
the goods. The sheriff should apply to 
have the time extended for his return. 
STULL v. MCLEOD (1843), 1 U. C. R. 

—CAN. 


402. 
Provided before execulion 


power to extend the return of an execu- 
tion issued out of this ct., provided he 
does so before the execution is run out. 
—LEVASSEUR ¥. BEAULIEU (1896), 33 
N. B. R. 569.—CAN. 


_t. Delay in making return—Lia- 
udey of sheriff—Attachment refused.) 
—Where a sheriff enciosed the return 
to the clerk of the Crown three or 
four days after the rule expired, so that 
it was not found on search, but was 
produced in open ct. by the clerk, the 
ct. refused an attachment in order to 
make him pay the costs.—ANDRKW8S 
Cas (1834), 3 O. 8S. 304.— 


day.}—-The sheriff cannot be ruled to 
return a writ until the return day is 
past.—-R. v. JARVIS (1846), 3 U. C. RR. 
125.—-CAN. 


t. May be afler several terms.) — 
A f- fa. goods might be made return- 
able with an interval of several terms.— 
FOSTER v. SMITH (1856), 13 U. C. R. 
243.—CAN. 


a. Not necessarily within year of 
judgment. |—Before 20 Vict., c. 57, 8. 10, 
it was sufficient to issue a writ of 
execution within a year from the entry 
of judgment, & it was unnecessary also 
to return & file it within that time.— 


Part III.—Particutar Forms of EXEcUTION. 


inducing pltf. to go into the Ct. of Exch. & there 
contest the question of right with the Crown in a 
more eligible manner than in this ct.— WELLS v. 
PICKMAN (1797), 7 Term Rep. 174; 101 KE. R. 
917; subsequent proceedings, sub nom. R. v. 
PICKMAN, 3 Anst. 852. 

1045. —- ——- ——.|-—-The ct. allowed five 
days’ time to the sheriff to make his return to a 
fi. fa., on a suggestion of a difficulty occasioned by 
a writ of extent having been afterwards issued at 
the suit of the Crown; but the rule for further 
time was granted on payment of costs.—KH. v. 
DEVON, SHERIFF (1819), 1 Chit. 643. 

1046. -|—Where a sheriff, having 
taken possession of goods under a fi. fa., was 
served with notice by a person claiming under an 
assignment the goods taken, not to levy, & 
threatening an action, & pltf. had refused to in- 
demnify him, he applied to the ct. for time to 
make his return, until the right to the goods should 
be determined between the parties, or an indemnity 
given; the ct. granted a rule to show cause, but 
they afterwards discharged it, giving the sheriff 
ten days to make his return.—ETCHELLS v. LOVATT 
(1821), 9 Price, 54; 147 EK. R. 19. 

1047. Application to court—Duty of sheriff 
to make.|—Barnarp v. Lean, No. 1095, post. 

1048. Time for.|—The ct. will not 
require a sheriff to be as prompt in an application 
for the enlargement of the time for returning a 
fi. fa. on the ground of several claims having been 
made to the goods seized, as it is necessary he 
should be when applying under the Interpleader 
Act, 1831 (c. 58).—BALL v. Bath (1838), 1 Will. 
Woll. & H. 205. 

1049. Where sheriff neglected duty.|— 
Where the sheriff has neglected his duty, the ct. 
will not enlarge the time to return the writ, al- 
though the judgment creditor & the assignees of 
deft. refuse to indemnify. 

In Aug. deft.’s goods were seized by the sheriff 
of Middlesex, under a fi. fa. founded on a judgment 
by confession. On Oct. 28 a commission of bkpcy. 
issued against deft. The assignees gave notice of 
the bkpcy. to the sheriff, & claimed the goods. 
On the other hand, pltfs. had, before the bkpcy., 
repeatedly urged the officer to sell. The sheriff 
having been unable to obtain an undertaking 
from either party, obtained a rule to show cause 
why the time for making his return should not be 
enlarged :—Held: it was the duty of the sheriff 
to sell, & as he had neglected his duty he was not 
entitled to the assistance of the ct.—-CoLLEY 2. 
liarnpy (1829), 5 Man. & Ry. K. B. 123; 81. J. 
O.S. K. B. 121. 

1050. Delay in making return—Liability of 
sherlff—Where plaintiff suffered no damage.]—— 
R. v. Kissex, SHERIFF, No. 23, ante. 




















HALL v. DOULTON (1863), 3 P. R. 142.— 
CAN. the sheriff had 
b. After expiration of writ.)—A 
return of nulla bona can be properly 
made after the expiration of the writ.—- 
MOLsONS BANK ¥. MCMEREKIN, Ex p. 
SLOAN (1888), 15 A. I. 535.—CAN. 

c. After winding-up order.) — The 
fact that an order has been made for 
winding up a co. under Dominion 
Winding-up Act after the sheriff has 
received a writ of execution, but before 79" can 
the making of his return thereto, °%**% ° 
does not prevent him from making his ® 





return thereto later.——-PUKULSKI 1, 

JARDINE, PRRRYMAN v. JARDINKE(1912), nulla bona, 
210. W. BR. 983; 3.0. W. N. 1172; water 
260. L. R. 323; 5D. L, R. 242.—CAN. be sol 


PART III. Sele ' enue: 10.— 
- (a). 
d. Amendment 


8C. P. 4 
of return — Fruits 


of execution lost by plaintiff.}—-Where 
under an execution 
against B., at the suit of A., levied 
on the goods of C., & returned the 
execution satisfied, but C., had since 
recovered the amount from the sheriff, 
who was indemnified b 
allowed the execution to 
the files of the ct., in order that the 
sheriff might amend his return. 

having lost the fruits of his execution.— 
KETCHUM Uv. GIBERSON (1842), 1 Kerr, 


: Mistake 
Where a sheriff returned a fi. fa. goods 
his deputy thinking that a 
ower held by lease required to 

under a fi. fa. lands, the ct. h 
allowed an amendment, on terms.— 
BULL v KING, BOOMER v. KING (1859), 

° 74,—CAN,. 


f.——_ Mistake in advertisement 
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1051. ——- ——~ ———.]—On an application to 
set aside an attachment issued against a sheriff 
for not returning a fi. fa. it appeared that the writ 
was issued on July 21; the goods were seized on 
July 22; the sheriff was ordered on July 24 to 
return the writ; the goods were claimed on 
July 27; the sheriff applied under the Inter- 
pleader Act, 1831 (c. 58),on July 30; pltf. attended 
the summons & various adjournments thereof, & 
declined to contest the claim,,which was allowed 
on Aug. 12; on Sept. 14 the sheriff returned nulla 
bona :—Held: the delay on the part of the sheriff 
having caused no damage to pltf., the attachment 
might be set aside on payment of all costs by the 
Pie v, DEVON, SHERIFF (1847),17L. J. 0. P. 

16. 


E. Form and Sufficiency of Return. 
(a) In General. 


1052. Seizure made—Sherfff concluded by return 
—Not excused payment.|—After the return of 
a venditioni exponas, if the goods remain for default 
of buyers & perish without default of the sheriff, 
the sheriff shall not be chargeable. Where the 
sheriff had an opportunity of selling & refused a 
buyer, although the goods be not of the value, yet 
the sheriff shall be charged. The ct. refused leave 
to amend the return.—NEEDHAM v. BENNET 
(1669), 2 Keb. 464; 1 Sid. 407; T. Raym. 171; 
84 BE. R. 291. 


Annotation :—Mentd. Jackson v. Hunter (1794), 6 Term 
Rep. 71. 


1053. Specification of particular goods—Sum 
for each article sold—Not requisite.|—The ct. will 
not compel a sheriff to specify in his return to a 
fi. fa. the particular goods taken & the sum for 
which each article was sold.—WILLETT v. SPARROW 
(1816), 6 Taunt. 576; 2 Marsh. 293; 128 H.R. 
1159. 

1054. Where several writs—Return of seizure 
under the several writs.|;—-WINTLE v. CHETWYND 
(LorD), No. 1096, post. 

1055. —-— ‘* According to their priority.’’] 
—CHAMBERS v. COLEMAN, No. 1058, post. 

1056. ——— Delivered simultaneously—Return of 
receipt in such manner—Seizure under all.|— 
ASHWORTH v. UXBRIDGE (EARL), No. 552, ante. 

1057. Return as to value of goods—Sheriff 
bound by value returned.|—CLERK v. WITHERS, 
No. 66, ante. 

1058. Must be made—Omission an irregu- 
larity only.|—-(1) A return to a writ of fi. fa.. 
stating the previous delivery to the sheriff of 
several prior writs against deft., & that by virtue 
of the said several writs, & according to the priority 
thereof, he had seized the goods of deft. :—Held: 
sufficient. 

(2) The sheriff ought, in all cases, to return some 








of sale.}—A sheriff, in his advertise- 
ment of sale of lands seized under a 
fl. fa., had described them as the lands 
of deft., when they were pltf.’s. On 
an application on notice the return was 
allowed to be amended, on payment 
of costs of the notice.——-MCCANN v. 
Mee (circa 1867), 2 Ch. Ch. 182, 


A., the ct. 
e taken from 





g. To correspond with facts.) 
—The returns to writ of fi. fa. can be 
amended so as to correspond with the 
facts, but upon terms, although a sale 
had been made, & after a lapse of over 
ten years.—ScoTr v. Burarss & 
BATHURST SCHOOL TRUSTEES (1870), 
5 P. R. 228.—CAN, 


by deputy.) — 








; -J--The return by a 
sheriff to @ writ of execution may, in 
general, be amended, even after execu- 
tion has been executed, &, in some 
cases, even though application for the 
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value fo the goods seized. But the omission to do 
so is an irregularity only, & not a nullity. 

Where, therefore, a return, omitting to state 
the value, was made Mar. 6, & pltf. did not apply 
to quash it till Apr. 24 :—Held: the application 
was too late.—CHAMBERS v. COLEMAN (1841), 0 
Dowl. 588; 10 L. J. Q. B. 3613 5 Jur. 1156. 
Annotations :—.As to (1) Consd. Ashworth v. Uxbridge, 

Foster », Uxbridge (1842), 12 L. J. Q. B. 39. Refd. 

rranem v. Witherby, Graham v. Jrynes (1845), 9 Jur. 


1059. .|—A return to a fi. fa., that the 
sheriff has caused to be seized divers goods of 
G., the value whereof is to him unknown, which 
remain in his hands for want of buyers, is irregular ; 
some value must be stated.—BARTON v. GILLI. 
(1843), 12 M. & W. 315; 1 Dow. & L. 593; 18 
L. J. Ex. 83; 152 E.R. 1219. 

1060. Satisfaction of rent—Presumption as to 
nature—Rent due at time of seizure—Return need 
not so state.|—(1) Under Distress Act, 1709 
(c. 18), s. 1, the landlord is entitled as against the 
execution creditor, only to rent due at the time of 
the seizure ; but if the sheriff returns that he has 
paid so much “for rent due for the premises,” 
the ct. will intend that the payment was for rent. 
due at the time of the seizure ; & it is no objection 
to the return that it does not expressly state that 
the rent was due at the time of the seizure. 

(2) Where the sheriff returns that he has 
retained a sum for possession money, it is no 
ground for quashing the return, that pltf. is 
charged with more possession-money than the 
amount payable by him for keeping possession.— 
REYNOLDS v. BARFORD (1844), 7 Man. & G. 449; 
2 Dow. & L. 327; 8 Scott, N. R. 233; 13 L. J. 
C. P. 177; 3 L. T. O. S. 162; 8 Jur. 961; 135 
K. R. 180. 


Annotation -—As8 to (1) Refd. Re Davis, Hr p. Pollen Trustees 
(1885), 55 L. J. Q. B. 217. 


1061. Amendment of return—Not after made & 
filed.|—-NEEDHAM v. BENNET, No. 1052, ante. 

1062. Not after action brought.}——An 
attorney sent a fi. fa. to the sheriff by the post, 
with directions to forward a warrant to a particu- 
lar officer, whom the attorney named. Whether 
the sheriff would or would not have been dis- 
charged by a timely application to the ct. it is 
too late for him to apply to amend the return of 
nulla bona at the end of five months, an action 
having been brought, & pitf. having declared in 
the interval.— Ez p. GLOUCESTER, SHERIFF (1831), 
9L. J.0. 8. C. P. 229. 

1063. .|—A sheriff having returned 
that the goods seized by him remained in his 




















amendment be not made by the sheriff 


eTSO ho, 
himself. In an action against a sheriff Le ‘hie alg 


though deputy sheriff 
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hands for want of buyers, an action was brought 
against him for a false return, when he obtained 
an order for time to plead on the usual terms, 
taking short notice of trial for the sittings in the 
next term. Having subsequently applied to 
amend his return to the fi. fu., by the insertion of 
the words “ nulla bona ’’ in lieu of the return first 
made, the ct. refused to allow the amendment.— 
WYLIE v. PEARSON (1842), 1 Dow]. N.S. 807; 6 
Jur. 806. 
Annotation :~-Mentd. Levy v. Hale (1859), 6 Jur. N.S. 702. 

1064. Alteration of sum levied.} — Where 
pltf.’s attorney after he had ceased to act for pltf. 
entered into the service of deft. & caused the under- 
sheriff to return on a fi. fa. a sum as levied for pltf. 
greater than had come to pitf.’s hands, the ct. 
directed the return to be amended according to 
the fact.—GREEN v1. GLASSBROOK (1835), 2 Bing. 
N.C. 143; 1 Jlodg. 193; 2 Scott, 261 3; 132 E.R. 
57. 

1065. ——- Statement of value of unsold goods.} 
—GREGORY v. JONES (1844), 2 L. T. O. S. 351. 





(b) Nulla bona. 


1066. Meaning of return—No goods applicable to 
particular writ.|--A return of nulla bona to a writ 
of fi. fa. means no goods applicable to plitf.’s writ. 

Where a declaration for a false return of nulla 
bona alleged that the sheriff took in execution 
goods of the judgment debtor or of the value 
indorsed on the writs, & levied the same thereout, 
to which deft. pleaded, that he did not levy modo 
et forma :-—-Held: deft. might under that plea 
show that pltf.’s judgment was obtained by fraad, 
& deft. had paid over the proceeds of the levy to 
another execution creditor, although the writ of 
the latter was subsequent in date to that of pltf. 
—SHATTOCK v. CARDEN (1851), 6 Exch. 725; 2 
LL.M. & P. 466; 211. J. Ex. 200; 17L. T. 0.8. 
160. 

1067. When return justified-—Goods affected by 
debtor’s bankruptcy.|— Nulla bona is a good return 
where the goods are affected by deft.’s bkpcy.— 
COPPENDALE v. BRIDGEN (1759), 2 Burr. 814; 
2 Keny. 542; 97 E. R. 576. 

Annotations :—Refd. Balme v. Hutton (1833), 9 Bing. 471; 

Garland v. Carlisle (1833), 2 Cr. & M. 31. Mentd. Pons- 


ford, Baker v. Union of London & Smiths Bank (1906), 
75 L. J. Ch. 724 


1068. ——.|—- PItf. sued out a fi. fa. against 
E.’s effects. E. having previously assigned all 
his effects to trustees for the benefit of his creditors, 
the sheriff, under an indemnity from the trustees, 
returned nulla bona. Pitf. sued the sheriff for a 
false return. The sheriff obtained a_ verdict. 
The ct. refused to allow pltf.’s judgment to be set 
off against the costs of the action against the 





p. Where property attached not dis- 


for a false return to writs of execution : 
Held: the case was a proper one in 
which to allow the return to be amended 
to conform to the facts.—GAULT'., 
Ltp. v. CHRISTOPHERSON, [1918] 3 
WwW. WwW. Rh. 898.—-CAN. 

k. Impertinent matter — Contempt.) 
-——Impertinent matter in return to a 
writ is considered as a contempt.— 
ee v. SCHOFIELD (1827), Tay. 441. 

1. Surplusage.)— It is not im- 
proper to return to a fi. fa. that the 
sheriff has made the money & paid it 
over to_pltf.’s attorney, the words 
** & paid it over to pitf.’s attorney ” 
being mere surplusage.—DoyvLe  »v. 
BERGIN (1837), 5 O. S. 524.—CAN. 


m. Sheriff bound by return—Mad 
by deputy sheriff.|\—The sheriff is bound 
by the return to a fi. fa. made by a 


when he signed the sheriff’s name to 
the return, was not deputy until after 
we Palas was a ee Ee 

SHERIFF) (1848), 4 U. C. RR. 


a. Except after verdict showing 
it incorrect.}~As a general rule, the 
sheriff is bound by his return toa fi. fa., 
but not after a verdict against him 
showing it incorrect.—-HOULDITCH v. 
CORBETT (1850), 6 U. C. R. 649.—CAN. 


0. Return presumed  correct,}—In 
estimating the damages against deft. 
for fraudulent removal! of goods Hable 
to be seized under execution, the return 
of the sheriff as to the amount made 
on pitf.’s writ will be presumed to be 
correct, & if the sheriff should have 
applied other moneys made by him to 
pr teaeld A pitts cba deft. must 

-—-TURNER v. PATTERSON (1863), 
13 U. P. 412.—CAN. Br eye 





posable or insufficient.}—-If the sheriff, 
after attaching the property, is satis- 
fied that it is not disposabie, or if dis- 
posable, utterly insufficient to meet 
the judgment, he is justified in making 
areturn that he has not found sufficient 
pe epovenle property to satisfy the 
judgment.—ALDERSON v. KERR (1884), 
1 Buch. A. C. 355.—S. AF. 


PART III. SECT. 1, SUB-SECT. 10.— 
E. (b). 


q. When return juatified — Not 
where some goods awvailable.}—Plitfs. 
recovered judgment in a div. ct. & 
issued an execution thereon, under 
which nothing was made & which 
expired by lapse of time. At the 
request of pltf.’s solr. the_ bailiff 
returned the writ nulla bona, although 
it was ers Se that there were goods 
out of which the debt might have been 
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sheriff—HeEwirr v. Pigotr (1831), 8 Bing. 61; 
1 Dowl. 250; 1 Moo. & 8.122; 1L. J.C. P. 48; 
131 EB. R. 323. 

1069. ——— -|—Where, before the issuing of 
a writ of fi. fa., a fiat in bkpcy. issued against the 
debtor, but before the return of the writ an order 
was made by the Ct. of Review for annulling the 
fiat, & after the return that order was confirmed 
by the Lord Chancellor :—Held: the return of 
nulla bona was well founded.—SMALILCOMBE v. 
OLIVIER (1844), 13 M. & W. 77; 1 New Pract. 
Cas. 37; 2 Dow. & L. 217; 13 L. J. Ex. 305; 
3L. T. O.S. 222; 8 Jur. 606; 153 E. R. 32. 
Annotations :—-Mentd. He Newall, Hx p. Newall (1865), 11 

li. T. 782; Lloyd v. Lloyd (1866), L. R. 2 Eq. 722; Re 

Tyrie, Hx p. Morris (1866), 14 L. T. 606; White v. Chitty 

(1866), L. R. 1 Hq. 372; Brandon v. McHenry (1891), 


64 L. T. 59 
——.]—~A fi. fa. was lodged with the 





1070. 
sheriff on Jan. 16 & the sheriff was unable to obtain 
an entry to execute it until Jan. 27 when the exe- 
cution-debtor handed to the sheriff's officer an 
interim order for protection under Insolvent 
Debtor’s Act, 1842 (c. 116), s. 1, granted on the 
same day, whereupon the olficer withdrew, & the 
sheriff returned nulla bona :—Held: under the 
circumstances, a good return.-—-BRIDGE v. Tat- 
TERSALL (1857), 20 L. T. O.S. 76; 5 W. R. 506. 

1071. Title of debtor void-—Unregistered 
annuity.|—Where a person against whom a writ 
of fi. fa. is taken out, is in possession of goods 
under a deed which was given in consideration of 
an antecedent debt, & a small annuity payable 
from thenceforth, the sheriff is warranted in 
returning nulla bona, if it appear that the memorial 
of such annuity was not registered according to 
17 Geo. 3, c. 26, 5. 1, for in that case the deed is 
absolutely void.—CROsLEY v. ARKWRIGHT (1788), 
2 ‘Term Rep. 603 ; 100 E.R. 325. 

Annotations :--Mentd. Denn d. Dolman v. Dolman (1794), 


5 Term Rep. 641; Doe d. Johnston v. Phillips (1808), 
hao 356; Tetley v. Tetley (1827), 12 Moore, C. 1. 








1072. ——-- Prior issue of writ of sequestration 
---No steps taken to enforce.|—PayNr v. DREWE, 
No. 548, ante. 

1073. Not when execution stayed by order.| 
——In an action against a sheriff for returning nulla 
bona to a fi. fa., which had been lodged with him 
at seven o’clock in the evening to be levied, & no 
writ of error had been allowed at half-past six on 
the evening of that day, but it appeared that the 
allowance was made within the day :—Held: 
the sheriff should not have returned nulla bona, 
but that a writ of error had been allowed, & pltf. 
was entitled to recover nominal damages.— 
CLEGHORN v. Des ANGES (1819), 3 Moore, C. P. 83. 

1074. Seizure under second of two writs— 
First writ not delivered for execution.|—If a writ 
of fi. fu. be not delivered to the sheriff for the 
purpose of execution, & the goods of the party 
against whom it issued be taken under a second 
writ, the sheriff may return nulla bona to the first. 
Where, therefore, pltf.’s attorney enclosed a writ 
of fi. fa. to the sheriff’s officer, in a letter, & told 
him that he might, with safety, put deft.’s mother, 
or any one else, in possession of deft.’s goods, & 
the officer acted accordingly, & Icft his warrant 
in the charge of one of deft.’s shopmen, & the 
business was transacted as usual for nearly three 
months, from the time the warrant was left; & 
the shopman accounted to the officer for the 








levied :~-Uicld: a return of awulla bona 
where there were goods was no more 
than an irregularity to be complained 
of by deft.—MOLSONS BANK  ?. 
MCMEEKIN, Er p. SLOAN (1888), 15 
A. R. 535.—CAN. 


r. Not when goods not pro- 
perly saleable.\—A sheriff having sold 
shares in a steamboat co. 
execution, & received the money, can- 
not return nulla bona on the ground 
that they were not properly saleable 
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moneys received, who paid them over to the 
sheriff ; deft. having become bkpt., his assignees 
indemnified the sheriff in returning nulla bona 
to the writ issued previously to the bkpcy.; in an 
action against the sheriff, for a false return, the 
jury having found that the writ was sued out for 
the purpose of protecting the property of the 
party against other creditors, the ct. refused to 
grant a new trial, on the ground that pltf. had not 
made out the allegation in her declaration, that 
the writ was delivered to the sheriff to be executed 
in due form of law.—DoKER v. HASLER (1825), 
2 Bing. 479; 10 Moore, C. P. 210; 3 L. J. O.S. 
C. P. 109; 130 E. R. 391. 

1075. ——— Where first judgment fraudulent— 
Knowledge of sheriff.|—-(1) In an action against 
the sheriff for a false return of nulla bona to a 
writ of fi. fa., the sheriff proved that he had seized 
all the goods of the debtor under a fi. fa. in another 
suit, before pltfs.’ writ was delivered to him. 
Pltfs., in answer, proved that the judgment upon 
which the first execution was sued out was entered 
up upon a warrant of attorney fraudulently exe- 
cuted by the debtor, in order to defeat pltfs.’ 
execution, & that they gave notice to the sheriff 
to retain the proceeds of the goods levied. The 
sheriff, on the first day of the next term, was 
served with a rule to return the writ of fi. fa. under 
which he had first levied. He did not give any 
notice to pltfs., by whom the second fi. fa. had been 
sued out, that he had been served with such a rule, 
& at the expiration of the six days mentioned 
in that rule, the sheriff’s officer paid over the 
proceeds of the goods levied to pltf., at whose suit 
the first fi. fa. had been sued out :—Held: this was 
misconduct in the sheriff, & rendered him liable 
to pltf. in the second execution. Qu.: whether 
the sheriff, if not guilty of such negligence or 
misconduct, would have been liable to the action. 

(2) If a sheriff act fairly & impartially between 
two contending judgment creditors, he will not be 
compelled to support the case of either, but if 
he show any favour or partiality, or give any aid 
to one & withhold it from the other, he will be 
bound by the rights & disabilities of the party 
whom he so aids & must stand or fall with him.— 
WARMOLL v. YounG (1826), 5 B. & C. 660; 8 
Dow. & Ry. K. B. 442; 108 E. R. 2465 sub nom. 
WORMALL v. YOUNG, 4 L. J. O. S. K. B. 293. 
Annotation :~-.1s to (2) Refd. Imray v. Magnay (1843), 11 

M. & W. 267. 


1076. -—-- --— Evidence of fraud.] -— Imray 
v. MAGNAY, No. 528, ante. 











1077. —-— -——.]---CHRISTOPHERSON v. BURTON, 
No. 529, ante. 

1078. -—--,.|--SHATTOCK v. CARDEN, No. 
1066, ante. 

1079. — Goods seized for customs’ debt.|— 





After seizure & before sale under a fi. fa., while 
deft.’s goods were yet in the possession of the 
sheriff, the officers of the customs seized them under 
a warrant to levy a penalty incurred by deft. for 
an offence against the revenue laws :—Held: the 
sheriff was justified in returning nulla bona to the 
writ of fi. fa.—GROVE v. ALDRIDGE (1832), 9 Bing. 
428; 2 Moo. & 8S. 568; 2L.J.C.P. 443 131 E.R. 
O77. 

1080. ——— Satisfaction of Jandlord’s rent—& 
debt due upon prior writ.|—DPltf. having issued a 
fi. fa. the sheriff seized goods, the proceeds of 


under the writ._-Hewirr v. CorRBretrr 
(1857), 15 U~. Cc. R. 39.—-CAN, 
under an 

s. Proof of return,}--CREW vw. DAL- 
Las (19038), 9 W. L. Ki. 8938.—CAN, 
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which were exhausted by payment of a year’s 

rent t8 the landlord under Landlord & Tenant 

Act, 1709 (c. 18), s. 1, the expenses, & the sum due 

upon another writ of fi. fa. previously delivered 

to the sheriff :—Held: a return of nulla bona to 
pltf.’s writ was proper, & the sheriff, in an action 
against him for falsely making such return might 
show the above facts, under a plea that the original 
deft. had no goods whereof the sheriff could levy 
the damages in the declaration mentioned.— 

WINTLE v. FREEMAN (1841), 11 Ad. & El. 539; 

1 Gal. & Dav. 93; 10 L. J. Q. B. 161; 5 Jur. 

960; 113 E. R. 520. 

Annotations :—Consd. Heenan v. Kvans (1841), 3 Man. & G. 
398. Apld. Garrett v. Dryden (1845), 4 L. T. O. 8. 454. 
Refd. Riseley v. Ryle (1843), 11 M. & W. 16; Cocker v. 
Musgrove (1846), 9Q. B. 223; Shattock v. Carden (1851), 
2L. M. & P. 466; Re Muckenzie, Ez p. Hertfordshire, 
Sheriff, (1899] 2 Q. B. 566. 

1081. -|— Declaration against 
the sheriff of Middlesex, for a false return to a writ 
of fi. fa. First count for seizing & levying, & 
falsely returning nulla bona. Second count, for 
not levying on the goods of the debtor in their 
bailiwick, out of which they might have levied. 
Defts. pleaded to the first count, that they did not 
seize or take any goods of the debtor, nor levy the 
debt thereout ; & to the second count, that there 
were no goods of the debtor in their bailiwick, 
out of which they could have levied. Defts. 
proved, that a writ, at the suit of another creditor, 
had been delivered to them long before the delivery 
of plitf.’s writ. This prior writ was not acted upon 
at the time of its delivery, but when the sale of 
the goods, etc., of the debtor took place subsequent 
to the delivery of pltf.’s writ, the proceeds of the 
sale, after satisfying the landlord’s rent, were first 
applied to satisfy the prior writ, & nothing was 
left to satisfy pltf.’s writ :—Held: the return of 
nulla bona was a good return, & defts. were entitled 
to a verdict on both issues, as the term ‘‘ goods & 
chattels’ of the debtor must be intended to mean 
goods & chattels available to the pltf.’s writ.— 
HEENAN v. EvANs (1841), 3 Man. & G. 398; 4 
Scott, N.H.2; 11L.J.C. P. 1; 183 EB. R. 1198 ; 
sub nom. HEEMAN wv. Evans, 5 Jur. 1037. 

















1082, ——— ——.]— LEwIs v. MUSGROVE (1844), 
3 L. T. O. S. 39. 

1083. ——— -|— GARRETT v. DRYDEN (1845), 
41L.T. 0.8. 454. 

1084. ——— Refusal of execution creditor 





to pay.|-THomaAs v. MIREHOUSE, No. 963, ante. 
1085 —-— No one prepared to pay.j— 
When it becomes plain that no one would pay the 
landlord, the sheriff . . . could return nuila bona 
to the writ (LINDLEY, M.R.).—J?e MACKENZIE, 
He p. HERTFORDSHIKE, SHERIFF, [1899] 2 Q. B. 
566; 68 L. J. Q. B. 1003; 81 L. T. 214; 15 
TL. L. R. 526; 43 Sol. Jo. 7043 6 Mans. 413,C.A.; 
revsg., 15 T. 1. R. 422, D. C. 
Re Driver, Hz p. Official Receiver 


; Re Craig, kx p. Hinchcliffe, (1916 
Ze British Salicylates, [1919] 2 Ch. 155. ; 


--|—See, generally, Sub-sect. 5, A,, 
ante. 
1086. Satisfaction of taxes due.| — Lewis 
v. MUSGROVE (1844), 3 L. T. O. S. 39. 
‘—See Sub-sect. 5, B., ante. 
_ Not where some goods available.|— 
In case against a sheriff for not levying under a 
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nar 7 sree e ewes ey — or here reasonable 
price not obluinable.}—Where a sheriff 
selling under execution cannot obtain 


& reasonable price, it is his duty to 
make a return that the goods & chattels 
seized remain in his hands unsold for 
want of buyers.—Prase v. TUDGE 
(1914), 30 W. L. R. 1983 7W. WL. R 
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fi. fa. & falsely returning nulla bona as to part of 
the goods, the declaration stated, that the writ 
was indorsed to levy £66, besides officers’ fees, 
poundage, etc., that deft. took in execution goods 
of the debtor, of the value of the moneys so indorsed 
on the writ, & could, & might, & ought to have 
levied the whole of the moneys thereout, but 
levied only a portion of the said moneys, to wit, 
£60, & afterwards falsely returned that he had 
levied £43, besides officers’ fees, poundage, etc., 
which he had ready to be paid to pltf., & that the 
debtor had not any more goods in his bailiwick 
whereof he could cause to be levied the residue of 
the debt, etc., whereas, in truth & in fact, deft. 
had levied under the writ a larger sum than the 
£43 in the return mentioned, to wit, the sum of 
£60 levied as before mentioned :—Held: (1) the 
firat breach was insufficient, for not showing that 
the sheriff could in the reasonable discharge of 
his duty to both parties have levied the moneys 
indorsed on the writ, or that a reasonable time had 
elapsed for him to do so; (2) the second breach 
was good, inasmuch as, the declaration stating 
that deft. had taken goods out of which he could 
& might have levied the whole of the moneys, the 
return of nulla bona as to any part was a false 
return.— SLADE v. LIAWLEY (1845), 13 M. & W. 
757; 2 Dow. & I. 700; 14 L. J. Ex. 2173 4 
L. T. O. S. 398; 153 KH. BR. 318. 


Annotations :-—Gencrally, Mentd. Gawler v. Chaplin (1848), 
2 Exch. 503; 8S. E. Ry. v. Ry. Comrs. (1881), 6 Q. B.D. 
586. 


1088. ——— No goods on residence—Insufficient.| 
—BLUMENTHAL v. WILSON (1849), 138 L. T. O. S. 
140. 

1089. As evidence—That party has no goods at 
that time.}|—The sheriff’s return of nulla bona is 
primé facie evidence that the party had no goods 
at that time.—AVRIL v. WARWICK, SHERIFF (1834), 
8 Nev. & M. K. B. 871; sub nom. AvRIL v. MoR- 
DANT, 3 L. J. K. B. 148. 

1090. —-—- That property cannot be found. |— 
Execution upon a judgment recovered against an 
incorporated joint stock co. within Cos.’ Clauses 
Consolidation Act, 1845 (c. 16), can be obtained 
against a shareholder by sci. fa. only. The ct. 
will not grant a sci. fa. unless it be shown that 
sufficient property of the co. cannot be found to 
satisfy the judgment. The return of nulla bona 
on writs of fi. fa. is not suflicient evidence that such 
property cannot be found.—Hurcuins v. KI1- 
KENNY Ry. Co. (1850), 10 C. B. 160; 20 L. J. C. P. 
31; 16L. T. O. S. 194; 15 Jur. 336; 138 E. RK. 
66; sub nom. HICHINS v. KILKENNY, ETC. Ry. Co., 


1L.M.& PP. 712. 

Annotations :-—Mentd. Devereux v. Kilkenn 
Ry., Re Emery (1850), 5 Exch. 834; K 
& W. Ry. v. Feilden (1851), 6 Exch. 81. 


(c) Want of Buyers. 
1091. Valid return.]|—_ANoNn. (1608), 1 Brownl. 
41; 123 E. RR. 653. 


& G8. & W. 
kenny & G. 38. 


1092, ——.]—-WALLER v. WEEDALE, No. 881, 
ante. 

1093. ——.|—Rt. v. Bimp, No. 584, ante. 

1094. --—— Where reasonable price not obtain- 


able.|— KEIGHTLEY v. Bincu, No. 910, ante. 

1095. Not where sheriff considered sale by 
broker fraudulent.|—(1) A sheriff having seized 
goods under a fi. fa. which he retains in his hands, 
conceiving that the sale made by his broker 1s 
fraudulent, is not justified in returning that the 





804 ; 19 D. L. Tt. 158,.—CAN. . 
t. False return — Where — shert 
Gitte ta anes Serie te aden: 

es on real es o : 
tse it, & returns on the execution, 
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goods remain in his hands for want of purchasers. 
He ought in such case to apply to the ct. for further 
time, on the ground of the special circumstances. 

(2) Semble: in an action for a false return 
under these circumstances, the inadequate price 
offered is the proper measure of damages.— 
BARNARD v. LEIGH (1815), 1 Stark. 43, N. P. 

1096. Value of goods must be stated.J]—(1) If a 
sheriff returns to a writ of fi. fa. a seizure under that 
& another writ, it is bad. 

(2) When there are two writs, & the goods 
remain in the sheriff’s hands for want of buyers, 
he must make some return as to the value of the 
goods, although he will not be bound by the 
amount stated..—WINTLE v. CHETWYND (LORD) 
(1839), 7 Dowl. 554 ;_ 1 Will. Woll. & H. 581. 


Annotations :-—-.18 to (1) Consd. Chambers v. Coleman (1841), 
9 Dow). 588. _Expld. Wintle v. Freeman (1841), 11 Ad. 


& El. 539. Refd. Ashworth v. Uxbridge, Foster v. 
Uxbridge (1842), 12 L. J. Q. B. 39. As to (2) Extd. 
Chambers v. Coleman (1841), 9 Dowl. 588. Generally, 


Mentd. Graham v. Witherby, Graham v. Lynes (1845), 
9 Jur. 1104, 


1097. Must equal amount indorsed on 
writ.|— A return to a fi. fa. by the sheriff, that he 
has caused to be seized goods & chattels of deft., 
which remain in his hands for want of buyers, & 
specifying the value, such value being less than the 
amount indorsed on the writ, is bad.—Lucas v. 
Parsons (1847), 9 L. T. O. S. 125. 


(d) Other Returns. 


1098. Devastavit—Judgment against executor. | 
—MEADE v. CHEYNEY (1591), Cro. Eliz. 216; 
2 Leon. 188; 78 KH. R. 471. 

1099. By confession or default.| 
Judgment against exor. by confession or default 
is an admission of assets, & he is estopped to say 
the contrary on a devastavit returned.—ROcK v. 
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292; Erving v. Peters (1790), 3 Term Rep. 685; Farr v. 
Newman (1792), 4 Term Rep. 621; Hooper v. Summersett 
(1810), Wight. 16; Leonard v. Simpson (1835), 2 Bing. 
N.C. 176; Higgins’s Trusts (1861), 2 Giff. 562. 


1100. Execution stayed by order.]—-CLEGHORN 
v. DEs ANGES, No. 1078, ante. 

1101. Debtor’s house barricaded—-No knowledge 
whether debtor has goods.|—If the sheriff returns 
that the premises of deft. are so barricaded that 
he is unable to ascertain whether deft. has goods 
within the bailiwick on which a levy may be 
made, it is a bad return, as he should state either 
that deft. has goods, or that he has none.—-MUNK 
v. Cass (1841), 9 Dow]. 332 ; Woll.100; 5 Jur. 71. 

1102. Sheriff ordered to withdraw-—By plaintiff’s 
attorney.|—-LEviI v. ABBoTT, No. 849, aie. 

Where several writs.|——Sce Nos. 1054-1056, ante. 


FI, Liability for Non-Return or False Return. 
(a) Non-Return. 

1103. When liability incurred—Not until called 
upon to return writ—Neglect to do so—Such neglect 
to be specifically alleged.]—Suaw v. Kinsy, No. 
531, ante. 

1104. Attachment & committal—Order to return 
not complied with—Cost of application—-Borne by 
sheriff.|— Evans v. DAvigs, No. 1037, ante. 

1105. ---—— -| — Re HEIRON’s 
IesTATE, WALL v. Ley, No. 1088, ante. 

















1106. ——.|--OWEN v. PriTcHARD, No. 
1039, ante. 
1107. ——-R.S.C., Ord. 44, r.2—Application 


‘*on notice.’’|—An attachment against the sheriff 
for not returning a writ of fi. fa. is not, as formerly, 
obtained as of course; but, since above rule can 
only be applied for ‘‘ on notice.’’-—JUPP v. COOPER 
(1879), 5 CG. P. D. 263 28 W. R. 324. 


| innotation :~Retd. Eynde v. Gould (1882), 9 Q. B. D. 335, 


LAYTON (1700), 1 Com. 87; 
1 Salk. 310; 92 KK. Rt. 973. 


Annotutions -—Mentd. Ramsden v. Jackson (1737), 1 Atk. 


that ‘“‘ the lands remain unsold for 
want of buyers,” this ia a breach of 
his duty, & a false return.—JARVIS v. 
MILLER (1836), Ber. 311.—CAN. 


PART III. SECT. 1, SUB-SECT. 10.— 


a. Satisfaction.]-—— The return to 
a writ of execution of * satisfaction ”’ 
is open to attack on the facts, & may 
be set aside by the ct. on summary 
application for that purpose.— BELL 
Pe (1915), 49 N. S. Re. 348.— 


b. Property attached in custodid 
legis.J—The property attached, & 
upon which the sheriff was directed 
to levy, under a fi. fa., was in custodid 
legis, it having been delivered up by 
the sheriff to pltf., & subsequently 
attached at the suit of a third party, 
under whica attachment it was held. 
Upon a rule upon the sheriff to show 
cause why he should not levy oxecution 
under the ji. fa., & why tho property 
attached should not be applied in 
satisfaction of the judgment :—Held: 
the rule must be discharged.— BRYDEN 
v, RE (1859), 4 Nfld. L. R. 320. 


1100 i. Execution stayed by order.J— 
Notwithstanding Dominion Winding- 
up Act, s. 23, a pitf. may by leave of 
the ct. proceed to judgment & execu- 
tion, & such leave should be given 
where the pur pore of such proceedings 
is to fulfil the conditions so as to 
justify proceedings by plitf. against 
directors of the co. under Cos. Ordi- 
hance (Alta.), s. 54. The sheriff's 
return {is sufficient for that purpose in 
stating that by reason of the winding- 
up order the execution is unsatisfied. 
—RISLER v. ALBERTA NEWSPAPERS, 
LTp., GARNET v. ALBERTA NEWS- 


1 Ld. Raym. 589; 


1108. --— 


PAVERS, Lirp., {1919] 2 W. W. LR. 326, 
—CAN 


PART III. SECT. 1, SUB-SECT. 10.— 
F. (a). 


c. What amounts to — Insufficient 
return.J—An_ insufficient return 18 no 
return, & the course ix to move for an 
attachment, not to quash the return. 
—KaAstTwoop tv. McCKENZE (1838), 
5 0. 5S. 708.—CAN. 

d. .}—SMITH v. BELLOWS 
(1841), 2 P. Kk. 183.—CAN. 


e. When liability incurred — Not 
until called upon to return writ.}—The 
ct. will not fix a sheriff with the debt 
merely because he has not returned w& 
ji. fa. until after be has been ruled to 
do so.—R. v. JARVIS (1850), 6 U. C. lt. 
558,—CAN. 








‘ .J--In order to attach 
the sheriff for contempt in not obey- 
ing the rule, it must appear that 
tho original rule was shown to him.— 








HILTON v. MACDONELL (1850), 1 
C. L. Ch. 207.—CAN. 
1104 i. Attuchment & committal — 


Order to return not complied with— 
Costs of application—Borne by sheriff.) 
—A sheriff cannot be attached for 
non-payment of the costs of a rule to 
return under 3 Will. 4, ¢. 9, unless 
there has been a rule specially calling 
on him so to do.—DoE d. MCGREGOR 
v. GRANT (1840), (1823-1900), 3 Ont. 
Dig. 6428.—-CAN. 

array t wrib may ao in 

‘Oo return a ab 

Taeaiod - & if the sheriff do not 
return the writ within the time 
limited by the rule, the ct. will impose 
the costs of the rule upon him, unless 
under very peculiar c. cumstances.— 








Order nisi.]|——An applica- 


tion, on notice, under above rule, to attach the 


McGowan v. GILCHRIST (1844), (1823~ 
1900), 3 Ont. Dig. 6432.—CAN. 

1106 i. .Jj—An attachment 
Was granted against a sheriff who was 
a member of Parliament, for not 
returning a writ pursuant to a rule 
ef ct.-~BRLL v. BUCHANAN (1837), 
(1823-1900), 3 Ont. Dig. 6429.—CAN. 

1106 ii. —— -|/—-A party who 
has ruled a sheriff to return a writ, & 
afterwards stayed proceedin for a 
certain time, cannot after that time 
proceed by attachment under the 
rule.—-BERGIN v. HAMILTON (1838), 


1106 iii. .J—An attachment 
will not be granted for not obeying 
the rule to return it, issued on the 
saine day as the writ was returnable. 
—lK. v. HAMILTON (1839), (1823-1900), 
3 Ont. Dig. 6429.—CAN. 


1106 iv. ——.]—Where a sheriff 
had three executions against goods of 
a deft., & having seized & sold had 
partly satisfied the first & third, when 
a stranger claimed the property, & 
pltf. in the second writ refused to give 
the sheriff an indemnity, & the sheriff 
did not return his writ, an attachment 
was granted against him for not 
returning it.—LANbD v. BURN (1841), 
(1823-1900), 3 Ont. Dig. 6428.—CAN. 


; Attempt at  com- 
promise.}—Where, after the deliver 

of a writ against lands to a sheriff, 
pltf. & deft. agreed to compromise, & 
after more than two years the com- 
promise was not offected, the ct. set 
aside a rule fur an attachment for not 
returning the writ.—-CROOKS  v. 
Can (1842), 1 U. CG R. 400.— 


h. Relief — When _ granted.) — The 
ct. will somotimes relieve a sheriff by 
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sheriff for not returning a writ of fi. fa should be 
for an order nisi.— FOWLER v. ASHFORD (1881), 
45 L. T. 46, D. C. 

|— See, generally, CONTEMPT OF COURT, 
Vol. XVI., pp. 46 et seg... & SHERIFFS & BAILIFFS. 





(b) False return—Action for. 


1109. Against sheriff.;—At common law when a 
sheriff made a false return upon a writ an action 
might be brought against him for this falsity & 
in this action the sheriff’s return might be traversed. 
—ANON. (1465), Jenk. 143; 145 E. R. 100. 

1110. -|—Sheriff's return is not traversable, 
but can have action for a false return.—ANON. 
(1774), Lofft, 372; 98 E. R. 700. 

1111. ——— Though defendant charged in former 
action.|—An action lies against the sheriff for a 
false return to a writ of fi. fa. notwithstanding the 
plitf., before the commencement of the suit having 
charged deft. in the former action in execution.— 
WORDALL tv. Smiru (1808), 1 Camp. 332, N. P. 
Annotations :--Mentd. Cromack v. Heathcote (1820), 4 

Moore, C. P. 357; Eastwood +. Brown (1825), Ry. & M. 

312; Latimer v. Batson (1825), 4 B. & C. 652; Cookson 

te. Fryer (1853), 1 FL & F. 328. 

1112. By second execution creditor—First 
writ set aside— Proceeds repaid to debtor.} — Two 
writs of fi. fa., at the suit of different pltfs., were 
issued against one dett.; the goods were not 
more than sufficient to satisfy the first execution. 
The officer, under the second writ, continued in 
possession until the goods were sold by the sheriff. 
Deft. then obtained a rule for setting aside the 
first execution ; &, pending that rule, there were 
conferences between all the parties. The rule, 
however, was made absolute, & the sheriff was 
ordered to pay to deft. the proceeds of the levy. 
The sheritf, having so paid the money, without 
having applied to the ct. for relief, & without 
having given any notice to pltf. in the second 
execution, was held Jiable to him for that amount, 
in an action for a false return of sulla bona.— 
SAUNDERS v. BRIDGES (1819), 3 B. & Ald. 95; 106 
EK. R. 597. 

Annotation ---Refd. Belcher vr. Patten (1848), 6 C. B. 608. 

1118. Goods seized on bankruptcy petition— 
Afterwards dismissed.|—A sale, by the official 
assignee, of the goods of an insolvent petitioner 


























allowing a return even after motion m 
to bring ip his body, on the coroner’s 
return of cept corpus to the attachment, 
against the sheriff for not returning 
the writ.—R. v. Janvis (1844), I 
U.C. HH. 415.—CAN. 


‘ -}—In an 
against a sheriff for not levying, for a 
false return, & for not executing a 
civil-bill decree, deft. pleaded ‘‘ that 


pitf. sustained no damage by reason 


EXECUTION. 


under Execution Act, 1844 (c. 96), before final 

order, without the orders of the comr., is invalid. 

Therefore, where goods had been so sold by the 

official assignee, & the insolvent’s petition had 

been afterwards dismissed, &, the goods still 
remaining on the premises but claimed by the 
purchaser, the sheriff, sixteen days after the 
dismissal of the petition, had returned nulla bona 
to a writ of fi. Ja. issued by a creditor :—Held : 
he was liable in an action for false return, for the 
whole amount of the money which he might have 

levied.—Crumr v. Bonsor (18417), 9 L. T. O. S. 

453, N. P. 

Only if damage suffered.| — Case 
against sheriff for a false return, to a fi. fa., that 
the goods remained in his hands for want of 
buyers. 

Plea, that the judgment was on a warrant of 
attorney, that the debtor became a bkpt., & that 
the sale under the writ took place after the fiat. 
Special demurrer on the ground that the plea was 
an argumentative plea of not guilty :—Held: the 
action could not be maintained, it appearing that 
no damage had accrued to pltf., as, even if the law 
would presume some damage from deft.’s breach 
of duty, the contrary was averred by the plea, 
& admitted by the demurrer.—-WyYLIE v. BIRCH 
(1843), 4 Q. B. 5663; 3 Gal. & Dav. 620; 12 L. J. 
Q. B. 260; 1L. T. O. S. 1695; 7 Jur. 626; 114 
EK. R. 1011. 

Annotations :-~—Refd. Levy v. Hale (1859), 29 L. J. CG. BP. 
127; Lloyd v. Harrison (1865), 6 B. & 8S. 36; Allen », 
Flood, (1898) A. C. 1. 

1115. -———..|-— Pltf., an execution creditor, 
delivered a writ of fi. fa. to the sheriff, who pro- 
ceeded to execute it by seizing goods upon the 
premises & apparently the property of the execu- 
tion debtor, but which were then in fact, in pos- 
session of the holder of a bill of sale to whom they 
had been previously assigned. The © sheriff 
remained on the premises until dismissed by 
pitf.’s attorney, &, being directed to return the 
writ, made a return that he had seized goods of the 
debtor & kept them until ordered by pltf.’s attorney 
to withdraw from possession. To an action 
brought by pltf. against the sheriff for not levying 
under the writ, & for a false return, deft. pleaded 
(inter alia) nulla bona, & at the trial set up, as his 
sole defence, the bill of sale, which the jury found 
to be valid, & a verdict was entered for deft. :— 
Held: (1) actual damage was necessary to support 





action afterwards, when deft. had abseonded 
without satisfying the balance of the 
debt, pltf. could not sue for a false 
return, as he was precluded by his 


arrangement with deft.—-KVERARGHIM 


k. When attachment not granted 
—Demitation by party.\—\f the sheriff 
appo nts a special bailiff to execute a 
writ, at pitf.’s request, who himself 
takes charge of the writ & deputation, 
which | do not again come tuo the 
sheriff’s hand, in the regular course, 
ae rae rule the sayeth to return 

Writ.— KINGSTON v, O'SHE 
1 All. 678.—CAN, ace 


PART Ill. SECT. 1, SUB-SECT. 10.— 
F. (b). 


1, Maintainable — Only if damage 
suffered.\—Where a pitf. declared. 
that on a fi. fa. against bis goods a 
sheriff levied & made the debt, but 
falsely returned nulla bona, by reason 
of which a ca. 8d. Was issued & he was 
arrested & again compelled to pay the 
money :—IHeld: a sufficient dama e 
was shown to make the sheriff's 
sureties liable as for the wilful mis- 
conduct of the sheriff.— HEXON vv. 
HAMILTON (1841), 6 O. 8. 115.—CAN, 


of the matters alleged in the said 
counts ’’:—Held: the plea was good. 
—O’Down v. KIRWAN (1877), J. A. 
11 C. L. 75.—IR. 


n. —— On proof of breach of 
aad -~ Nominal damayes.jJ—To an 
action against a div. ct. bailiff, & his 
sureties for neglect to execute a writ. 
or return it in due time, & for a false 
return, defts. pleaded that  pltfs. 
suffered no damage in consequence of 
the breaches alleged :—Semble: pitts. 
were entitled to nominal damages 
upon proof of a breach of duty without 
showing any actual damages.—NEK- 
ea vw. MALLOY (1879), 4 A. RK. 430.— 


o. Waiver of right of action—~What 
constilutes— Compromise, ]---Where a ji. 
a. goods was placed in a_ sherift’s 
ands & a levy made, but pitf. after- 
wards compromised with deft., re- 
ceiving payinent by {fnstalments, but 
giving no directions to the sheriff to 
discharge  deft.'s Oper —Held : 
on a return of nulla bona months 


v. LEONARD (1833), 3 U. S. 121.-—- 
CAN. 


p. —~— Obluining return of 
nulla bona.jJ—A fi. fa. was placed in 
the sheriff’s hands, with instructions 
not to enforce it until further orders, 
unless otber executions should come 
in. No further instructions were 
received, & pltf. subsequently put in 
an execution with directions to 
proceed at once. The sheriff levied 
on both writs, & paid over the moncy 
to G., who had indemnified him. Pitf. 
then obtained a return to his writ of 
nulla bona, which the sheriff said was 
the only return he would make, & 
sued out a ca. sa., on which It. was 
arrested :—Held: pltf., by taking 
such return, had not precluded hii 
self from proceedings against the 
sheriff, & be could maintain an action 
for a false return.— AITKIN v. MOODY 
(1856), 13 U. C. R. 169.—CAN. 


. Evidence— Declarations of  exe- 
cution dcbtor—As to seized property. |— 
Pltfs’ attorney sent a fi. fa. to the 
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the action; (2) as they were found to be the 
roperty of the assignee they were not available 
or sale under the execution; & pltf. had sustained 
no damage from the conduct of the sheriff, & could 
not maintain the action.—STIMSon v. FARNHAM 
(1871), L. R. 7 Q. B. 175; 41 L. J. Q. B. 52; 25 
L. T. 747; 20 W. R. 183. : 

1116. Against bailiff of liberty—Return made 
by sheriff.|—In an action against a bailiff for 
the false return of nulla bond upon a fi. fa. :— 
Held: (1) the bailiff of a liberty is concluded in 
point of evidence by the return of the sheriff ; 
(2) if the sheriff made any other return than that 
which the bailiff made to him he might have his 
action against the sheriff.—SHAW v. SIMPSON 
(1697), 1 Ld. Raym. 184; 91 E. R. 1019. 

1117. By whom maintainable—Executor of 
execution creditor.|—An cxor. may have an action 
for a false return of a fi. fa.; & this by the equity 
of 4 Edw. 3, c. 7, because the right being deter- 
mined after judgment the tort is more than 
personal (per CUR.).—WILLIAMS v. CAREY (1695), 
1] Salk. 12; 3 Salk. 149; Comb. 322; 1 Ld. Raym. 
40; 4 Mod. Rep. 403; 12 Mod. Rep. 71; 91 
K. RR. 12. 

Annotation :-—Refd. Twycross v. Grant (1878), 4 C. P. D. 40, 

1118. Waiver of right of action--What con- 
Stitutes—-Acceptance of amount levied—-Though 
only part of indorsed debt.|——If, after a sheriff 
has returned to a fi. fa. for £301, that he has levied 
only £14, pltf. goes & receives that £13, he cannot 
maintain an action for false return.—BEYNON v. 
GARRAT & VENABLES (1824), 1 C. & P. 154, N. P. 
Annotation :—Dbtd. Holmes «. Clifton (1839), 10 Ad. & EI. 

673. Thecase of Beynon v. Garrat & Venables, if correctly 

reported, cannot be maintained; it} might as well be 


argued that a creditor, who accepts part of his debt, is 
precluded from recovering the rest. (ver CUR.). 


1119. - .|—Where, after a 
return, to a fi. fu. that part only of a debt has been 
levied, & that the debtor has not goods whereon 
the whole can be levied, the creditor accepts that 
part on account, he does not thereby waive his 
right of action for a false return.—HoLMES v. 
CLIFTON (1839), 10 Ad. & El. 673; 2 Per. & Dav. 
056; 4 Per. & Dav. 112; 8 L. J. Q. B. 2475 3 
Jur. 629; 113 H.R. 255. 

1120. ----— Withdrawal of execution -- 
Claim for rent.|—-(1) If the attorney for an exe- 
cution creditor, on being informed of a claim 
by the landlord for rent, direct the sheriff’s officer 
to withdraw the execution, & he do so, & pltf. 
sue out a ca. sa. for the debt, such execution 
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creditor cannot bring an action against the sheriff 
for falsely returning to the fi. fa. that so much rent 
was due; & he will not be entitled to recover 
though he show that the supposed landlord had 
not a right to the rent claimed; & that the 
attorney, at the time he directed the officer to 
withdraw the execution, did not know what the 
landlord’s title was.— STUART v. WHITAKER (1825), 
2C.&P.100; Ry. & M. 310, N. P. 

1121. The declaration—Statement of judgment 
debt.|—In an action against the sheriff for a false 
return to a writ of fi. fa., issued on a judgment on 
a sci. fa.; if the declaration states the sum 
recovered by the sci. fa., without the costs, it is 
good, if the judgment in the sci. fa. states them so, 
distinctly.—PHILLIPs v. EAMER (1795), 1 Esp. 
Annotation :-~Mentd. Clifford v. Hunter (1827), 1 C. & P. 





1122. ——- Goods of joint debtors—-Proof of 
possession by one.|—If pltf. declares against the 
sheriff for a false return of nulla bona to a fi. fa. 
against the goods of KR. & J., & alleges that “ al- 
though R. & J. had goods, etc., within his baili- 
wick, etc., yet deft.” ete.; this allegation is 
sustained, though pltf. do not prove that R. 
had any goods; for it is severable that both or 
either of them had goods, ctc.—-JONES v. CLAYTON 
(1815), 4 M. & 8S. 349; 105 BK. R. 863. 

Annotations :—Refd. Fox v. Waters (1840), 12 Ad. & KEl- 
43; Miller ev Mynn (1859), 5 Jur. N. S. 1257. Mentd- 
Wright v. Lainson (1837), Murp. & H. 202. 

1123. Evidence—Declarations of bailiff.]-—In 
an action against the sheriff for a false return to a 
writ, what was said by the bailiff to whom the 
warrant under it was directed, when asked by 
pltt.’s attorney before the return of the writ, why 
he did not execute it, is evidence against the 
sheriff.—Nortil v. MILES (1808), 1 Camp. 389, N. P. 
J mneteniaens :—-Refd. Snowball v. Goodricke (1833), 4 B. & Ad. 

uv . 


1124. ——— To connect bailiff with sheriff— 
Officer’s name in margin of writ—Instructions 
issued to bailiff.|;—1n an action against the sheriff 
for a false return, to connect him with the acts of 
a particular officer in the execution of the writ, 
it is not enough to show that this officer’s name is 
written in the margin of the examined copy of the 
writ & return. But without producing the war- 
rant, it was held to be enough to give in evidence 
a paper issued by the sheriff’s office & directed to 
this officer, requiring him to give instructions for 


sheriff, with a letter saying that they 
Wished to get at two shares of certain 
building ey stock standing in tho 
name of 3. & his wife, which, though 
standing in their name in au repre- 
sentative capacity, were nevertheless 
the property of the wife, & therefore 
of debt. In an action against the 
sheriff for false return of nulla bona to 
this writ :--eld: evidence that B. 
®& his wife spoke of these shares as 
their own was inadmissible in this 
action against the sheriff, even as 
prima facie evidence of ownership, & 
80 also were answers on oath by B. 


to interrogatories. — ROBINSON 1. 
cannes (1859), 18 U. CG. R. 260.— 


rr. Defence to the action — Prior 
writ.|—Where writs of fl. fa. goods 
were placed in the hands of a sheriff 
by several pitfs., with directions to 
levy, but not to sell unless another 
exccution was delivered to him; & 
having received another execution 
returnable the same term as the 
former executions, he returned it 
nulla bona, & sold under the first :— 
Held: the sheriff was liable for a 
false return, the directions by the 


first. execution creditors being fraudu- 
Jent as to the subsequent creditors, & 
the first executions thereby losing 
their priority.---Ross ov. HAMILTON 
pee (1823--1900), 2 Ont. Dig. 2617. 
—CAN. 


5. J-- In an action 
against the shcriff for a false return, 
it appeared that on the day before 
pitfs.’ writ came in, he received a 
fi. fa. at the suit. of K. for more than 
the value of the debtor’s goods, & 
gave a warrant to his bailiff, who only 
went to the debtor’s shop & told him 
of it, because he thought more could 
be got by allowing him to go on with 
his business. On pltfs.’ writ he did 
nothing. Pitfs.’ attoruey wrote twice, 
urging him to act, & ruled him, & in 
Feb. 1866, he returned that writ nulla 
bona, K.’s writ having been previously 
renewed. The ct. being left to draw 
inferences of fuct:—Held: ous a 
inatter of fact the sheritY never seized, 
or as a matter of law, he abandoned 
the seizure; & though his acts might 
not affect K. in an action between K. 
& pltfs., yet they prevented him from 
setting up the first writ as a justifica- 





ss 


tion for his return to the second: 
pitfs. were, therefore, entitled to 
recover:—FOSTER v. GLASS (1867), 26 
U. C. R. 277.—CAN, 


t. Capias ad _ satisfaciendum 
sued out—dé> return accept with know- 
ledge of falsity.}—To an action against 
a sheriff for a false return of nulla 
bona to a writ of fi. fa. the bare fact 
that pltf. after such return sued out 
aca. sa. will be no defence, unless it 
be further averred in the plea that 

Itf. accepted the return of nulla 

ona with a knowledge at the time that 
it was false.—BAYs v. RUTTAN (1849), 
6 U. C. R. 263.—CAN. 


u. By request of plaintiff — 
Return acted on—cd& venditioni exponas 
taken ow.}—To an action against a 
sheriff for falscly returning to a fi. fa. 
goods in hand to the value of is. & 
nulla bona as to the residue, when 
cnough had in fact been seized to 
satisfy the writ, deft. pleaded by way 
of estoppel, that pitf. requested him 
to return nulla bona & accepted & 
acted on that return, & took out a 
ven. ez., With a full knowledge of the 
facts :—Held: on demurrer, both 
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Sect. 1.—Writ of fieri facias: Sub-sect. 10, F. (6) $ 
sub-sect. 11.] 


making a return to the writ.—JONES v. Woop 

(1812), 3 Camp. 228, N. P. 

Annotations -—Reid. Morgan v. Brydges (1818), 2 Stark. 
314; Francis v. Neave (1821), 6 Moore, C. P. 120. 








1125. -|—SHAW v. SIMPSON, No. 
1116, ante. 
1126. Proof of seizure—-Prima facie evi- 





dence-——False return of nulla bona.|——In an action 
on @ false return to a writ of fi. fa. where the sheriff 
returned nulla bona, it is sufficient primd facie 
evidence for pltf. to prove that the sheriff seized 
the goods.—STuBBs v. LAINSON (1836), 1 M. & W. 
728; 5 Dowl. 162; 2 Gale, 122; Tyr. & Gr. 
1000 ; SOL. J. Ex. 240; 150 BE. R. 627. 

Annotations :--Mentd. Hammond v. Colls (1845), 1 C. B. 

916; Giles v. Giles (1846), 9 Q. B. 164. 

1127. Defence to the action—Inquisition to 
ascertain property in goods—Not admissible.]-— 
In case against the sheriff for a false return of 
nulla bona, an inquisition taken by him to ascertain 
the property of the goods taken under the fi. fa. 
finding them to be the property of a third person, 
not deft. in the execution, is not admissible evi- 
dence for the sheriff.—GLossop v PoLE (1814), 
3M &S8. 175; 105 EK. R. 576. 

1128. Impeachment of judgment—Col- 
lateral fraud—Circumstantial evidence.|—(1) The 
return purporting to be made by a lord of a manor 
to the sheriff's mandate to levy under a writ of 
fi. fa., is primd facie evidence, that the person 
whose return it purports to be is the lord of the 
manor. 

(2) Evidence that the person who actually 
made the return, has acted as bailiff to the lord 
of the manor for sixteen years, & during that time 
has made the returns for the lord of the manor, is 
sufficient to charge the lord of the manor with the 
acts of the bailiff. 

(3) In an action against the sheriff for a false 
return of nulla bona to a writ of fi. fa., the sheriff 
cannot go into circumstantial evidence to impeach 
the judgment on the ground of a collateral fraud. 

(4) In an action against the sheriff for not selling 
the joint property of A. & B. under an execution 
against the goods of A. Semble: half the value 
of the goods, is the proper measure of damages.— 
TYLER v. LEEDS (DUKE) (1817), 2 Stark. 218, N. P. 


Annotations :—As to (t) Refd. Newland v. Cliffe (1832), 3 
B. & Ad. 630. 4a to (3) Refd. Lane v. Chapman (1840), 
11 Ad. & El. 966; Imray v. Magnay (1843), 11 M. & W. 





1129. ---— Goods seized rescued by true owner— 
Evidence of rescuer.|—In an action against a 
sheriff for a false return of nulla bona, after he 


EXECUTION. 


has taken goods in execution, which have been 
forcibly taken out of his possession & carried 
away by a person claiming property in them, 
such person is admissible to prove that they were 
not the property of the debtor, against whom the 
execution had issued, because the sheriff cannot 
maintain an action against him (the witness) for 
the rescue, & after having made such a return, & 
as to all other persons claiming the goods, the 
verdict would be res inter alios acta, & therefore 
could not be used to affcct their rights in any 
proceeding against the witness.—THOMAS v. 
PeaRsE (1818), 5 Price, 547; 146 HE. R. 690; 
subsequent proceedings, 5 Price, 578. 

11380. Expense of defending—Agreement by 
bailiff to indemnify sheriff.|—-A sheriff’s bailiff 
covenanted with a sheriff to give him correct 
instructions for his returns, & to pay him all 
the costs of defending actions, or making or 
opposing motions, touching any matter in which 
the bailiff should act as such; & also to indemnify 
him against all expenses he might pay or be liable 
to, by reason of the executing, not executing, 
returning, not returning or misreturn of any 
process, etc., occasioned by the act or default of 
the bailiff. 

The bailiff gave correct instructions for a return 
of nulla bona, which was accordingly made. An 
action being brought against the sheriff for that 
return, he sustained expense in defending it ae 
Held: the bailiff was liable to indemnify the sheriff 
for the amount.—FAREBROTHER Uv. WORSLEY 
(1831), 1 Cr. & J. 549; 1 Tyr. 424; 9L. J. 0.8. 
Ex. 166; 148 E. R. 1541; subsequent procecdings, 
5 C. & P. 102, N. P. 

1181. ——— Bankruptcy of debtor—Evidence of 
petitioning creditor.|—(1) The plea of not guilty, to 
a declaration in case against a sheriff for a false 
return of nulla bona to a writ of fi. fa., puts in 
issue only the fact of the sheriff having the money 
in his hands, & making the return alleged; & 
it is not competent to him, under that plea, to set 
up as a defence the bkpcy. of the debtor before 
the execution of the writ. 

(2) Semble: where, in an action against a sheriff 
for a false return to a fi. fa., he sets up as a defence 
the bkpcy. of the debtor, the petitioning creditor 
is a competent witness for deft.—WRIGHT v. 
LAINSON (1837), 2 M. & W. 739; 6 Dowl. 146; 
Murp. & H. 202; 6L. J. Ex. 197; 150 KH. R. 954. 


Annotations :-—As to (1) Apld. Lewis v. Alcock (1838), 3 
M. & W. 188. Consd. Taverner v. Little (1839), 5 Bing. 
N. C, 678; Cobbett v. Hudson (1847), 10 L. T. O. 8. 13 . 
Refd. Wintle v. Freeman (1841), 10 L. J. Q. B. 161; 
Howden v. Standish (1848), 6 C. B. 504; Cobbett v. 
Hudson (1849), 12 L. T. O. 8S. 494. Generally, Mentd. 
Sinclair v. Baggaley (1838), 4M. & W. 312; Card ». Caso 
(1848), 5 C. B. 622; Potez v. Glossop (1848), 2 Exch, 191. 








pleas good.—MILLER v. THOMAS (1 854), 
11 U. C. R. 302.—CAN. 


y. No notice as to lands— 
Duty of sheriff to inquire.}—Pltf. in an 
execution against lands, is expected 
to point out to the sheriff the property 
of the debtor, but his not doing so does 
not relieve the sheriff, if by reasonable 
inquiries he could have ascertained 
the fact. Where the deputy-sheriff 
had notice of the debtor owning lands : 
—Ield: that was sufficient notice to 
the sheriff, although the latter had no 
bela knowledge on the subject, & 
he was liable in an action for a false 








2%. Misrepresentation b lain- 
tiff-— As to title. J—A sherift. iaving 
made @ return of a writ of ji. fa. 

lands on hand for want of buyers,’’ 
& having subsequently, under a writ 
of ven. ex. in the same Built, sold the 
Jands under a binding contract, on 


which writ of ven. ex. he made a return 
of “no lands’’; a plea on equitable 
grounds to a declaration against bim 
for a false return, that pltf. mis- 
represented to the sheriff that the 
lands levied on were the lands of the 
execution debtor :—-Held: to be no 
answer to the action.— PATTERSON v. 
THOMAS (1862), 11 C. P. 530.—CAN. 


a. Certificate as to executions 
—Obtained by false representations. }— 
Declaration against a sheriff for 
falsely certifying that there were no 
executions against the lands of H. 
Plea, on equitable grounds, in sub- 
stance, that pltfs.’ agent duly autho- 
rised in that behalf, late in the day, & 
after deft.’s office was closed, applied 
to deft.’s clerk for the certificate on 
the street; that the clerk having 
declined to return to the office to 
make the requisite search, pitfs.’ 
agent then represented to him that 
pitfs. were aware of their own kuow- 





ledge that there were no exccutions, 
& would take the risk of there being 
any, & would not hold deft. responsible 
if such certificate should prove untrue, 
of which the agent said there was no 
danger whatever, & the clerk thereupon 
signed the certificate at the agent’s 
request, in reliance solely upon such 
representations, & without searching 
as his duty required, & under the 
belief induced by such representations 
that there were no executions, & upon 
the understanding aforesaid that no 
responsibility should attach to deft. :— 
Heid: on demurrer, a good defence, 
for it showed that the certificate was 
obtaiped by the false representation 
of pltfs.’ agent made by him at the 
time, for which pltfs. were responsible. 
—COLONIAL SECURITIES Co. v. TAYLOR 
(1869), 29 U. C. R. 376.--CAN. 


b. ——- Goods attached under another 
attachment.}—A sheriff having made 
return to a writ of attachment that 


Part JI].—Particutar Forms or EXEcurion. 





1182. —-— -—— Deposition.} — In an 
action against a sheriff for a false return of nulla 
bona to a writ of fi. fa., in which the question is, 
whether the goods of the debtor had passed to his 
assignees under his bkpcy., deft. nced not put in the 
deposition of the petitioning creditor, to show 
what the petitioning creditor’s debt was; nor is 
deft. limited to the debt only, which is stated in 
the deposition of the petitioning creditor.— 
BIRT v. STEPHENSON (1839), 8 C. & P. 741, N. P. 

1138. ——— Not under plea of not guilty. |-— 
WnriGut v. LAINSON, No. 1131, ante. 

Goods not those of execution debtor- 

Assigned to third party.]|—Declaration in case 
against a sheriff for a false return to a fi. fa., stated 
the judgment & writ; that the writ was delivered 
to deft. as sheriff, to be executed ; & that, although 
there were then & afterwards, before the return 
of the writ, goods of the debtor within deft.’s 
bailiwick, whereof he could & ought to have levied 
the moneys indorsed on the writ, & although a 
reasonable time to have made the levy had 
elapsed, yet deft., not regarding his duty, did not 
within such reasonable time levy the money, but 
therein wholly failed & made default, nor hath 
he paid the money, or any part thercof, to pltf. ; 
& deft. afterwards falsely returned aulla bona: 
Held: deft. could not set up as a defence, under 
the plea of not guilty, that the debtor had assigned 
the goods to a third party.—Lzrwis v. ALCOUK 
(1838), 3 M. & W. 188; 1 Horn & H. 17; 7 
L. J. Ex. 55; 150 FE. R. 1110. 

Annotations :-—Consd. Taverner v. Little (1839), 5 








Bing. 








N.C. 678. Mentd. Lloyd v. Harrison (1865), 6 B. & S. 36. 

1185. -|\—REMMETT v. LAWRENCE, No. 
540, ante. 

1186. ——— No goods of debtor available—Satis- 


faction of landlord’s rent—-Debt due on prior writ.| 
—WINTLE v. FREEMAN, No. 1080, ante. 

1137. Claim of creditor satisfied— Mitiga- 
tion of damages.|—-(1) In an action on the case 
against the sheriff for a false return of nulla bona, 
it is competent to deft. to prove, under not guilty, 
that pltf. has been paid his debt, since the execu- 
tion & before action brought [in mitigation of 
damages]. 

(2) Where two executions are in a house, & 
some goods are negligently allowed to be removed 
by the sherift’s men, & ultimately there is not 
enough to pay out the first execution, the second 
creditor cannot recover damages in an action on 
the case for a false return of nulla bona against 
the sheriff unless he shows that the goods so 
removed would have paid the first cxecution in 
full, & left a surplus for the second execution.— 
ee v. Finnis (1850), 15 L. T. O. S. 562, 
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1138. Damages—Proper measure—On fraudu- 
lent sale by broker—Inadequate price.]—BanNARD 
v. LeiGH, No. 1095, ante. 

1139. When recoverable—Some goods negli- 
gently lost—Claim by second execution creditor.]|— 
BRENNAN v. FINNIS, No. 1137, ante. 

1140. In respect of issue of vendition 
exponas—Return by sherifY in ignorance of true 
facts.|—(1) The sheriff having seized goods under 
a writ of fi. fa. employed an auctioneer to sell 
them, who was the brother of the execution 
creditor. The auctioncer sold the goods by private 
contract, & within an hour & a half afterwards 
the sheriff, who was ignorant at that time of the 
sale, returned to the writ of fi. fa. the seizure, 
& that the goods were in his hands for want of 
buyers. In an action by the execution creditor 
for a false return, the judge at the trial refused 
to direct the jury that they must find some damage 
for pltf. in respect of a writ of venditiont exponas, 
which he had issued the day after such return :-— 
Held: considering the circumstances under which 
i writ was issued, the judge rightly refused to 

oO sO. 

(2) To a writ of venditioni exponas, the sheriff 
made a return, in which he accounted for the 
proceeds of the goods by applying part thereof in 
the payment of rent due to the landlord of the 
premises wherein the goods were seized, & by 
retaining the residue for charges which he had a 
right to make, with the exception of a sum claimed 
for possession-money, to which the sheriff was not 
entitled. The premises, however, in which the 
seizure was made consisted of two houses held 
under separate landlords, & besides the sum so 
paid for rent to one of such landlords, there was 
owing for rent to the other landlord a sum 
exceeding the value of the proceeds. In an action 
against the sheriff for a false return :—Held: the 
sheriff was not estopped by his return from 
showing that such rent was duc, &, by reason of 
Landlord & Tenant Act, 1709 (c. i4), requiring 
the sheriff to pay one year’s rent out of the 
proceeds, pltf. had sustained no eens by the 
false return, & had, therefore, no cause of action.— 
Lrvy v. HALE (1859), 29 L. J. C. P. 1273 1 «1. T. 
132; 6 Jur. N. S. 702; sub nom. LEVI v. HALE, 
8 W. R. 126. 


Annotation :—Generally, Mentd. Stimson v. Farnham (1871), 
L.R.7 OQ. B. 3785. 








SubB-SkcT. 11.—REMEDIES FOR RECOVERY OF 
PROCEEDS. 
1141. Scire facias—Goods allowed to be rescued.] 
—lIf a sheriff suffers goods seized under an execu- 
tion, & returned by him of such a value, to be 


he had seized certain property under 

ltfs.’ attachment, & held it sub- 
ect to that attachment till the 
debt & costs were paid, is estopped, 
while that return stands, from return- 
ing nulla bona to the execution issued 
on pitts.’ judgment; & in an action 
for a false return, it is no defence to 
allege that at the time of delivery to 
him of the attachment in pltfs.’ suit, 
the sheriff had already attached the 
same property under another attach- 
ment, which it was not sufficient to 
satisfy.—KvERITr v, LYNDS eee 
20 N,. B. hk. (4 P, & B.) 384.—C N. 

oe. Debtor’s title merely that 
of personul representative—Onus of 
proof.}—After the death, in May, 1880, 
of A., a shopkeeper, his daughter B. 
carried on the business. Ju ent 
was obtained against 13. personally, & 
a fi. fa. issued thereon & delivered to 
the sheriff in Mar. 1881. At this time 
B. was in possession of shop goods of 





considerable value, some of which had 
been the property of A. in hia lifetime 
& the rest were purchased out of the 

roceeds of sale of other goods of A, 

ho sheriff, having required & obtained 
an indemnity from the execution 
creditor before seizure, received from 
the execution debtor a cheque for 
£98, which, according to the evidence 
of some of the witnesses on behalf of 
the sheriff, was given to him as a 
security that the goods would be forth- 
coming in a short time. The sheriff 
subsequently made a return of nulla 
bona, & the execution creditor having 
brought an action against him for a 
false return, & for money had & 
received, he repaid the amount of the 
cheque to the execution debtor, 
having retained it for a period of about 
ten months; & at the trial claimed to 
have a verdict directed in his favour, 
on the grounds that the goods were 
not the goods of LB. & that the giving 


of the cheque under the circumstances 
was not a levy. No evidence was 
iven of any testamentary disposition 
y A. The judge having refused to 
give such a direction, & a verdict 
having been found for pltf. :—Held: 
in the absence of any proof that the 
trading was carried on by B. as 
personal representative of <A., the 
onus of which lay on the sheriff, the 
goods purchased by her after .A.’s 
death could not be held to be assets 
of A., & the judge was right in refusing 
to direct a verdict in favour of the 
sheriff.—Kr1LY v. BROWNE (1883), 
12 L. R. Ir. $43.—IR. 


PART III. SECT. 1, SUB-SECT. 11. 


d. Altachment against sheriff — 
More than six munths out of office.)— 
The ct. will not attach a sheriff more 
than six months out of office before 
the rule issued against him, for not 
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Sect. 1.—Writ of fieri facias: Sub-sect. 11.] 


rescued out of his hands, a sci. fa. lies to have 
execytion against him of the money according to 
the value returned.—MILDMAY v. SMITH (1671), 
2 Saund. 343; 2 Keb. 821; 85 E. R. 1139. 
Annotations :---Consd. Stimson v. Farnham (1871), L. R. 
7Q. B. 175. Refd. Clerk v. Withers (1704), 2 Ld. Raym. 

1072; Giles v. Grover (1832), 9 Bing. 128; White v. 

Chapple (1847), 16 L. J. C. P. 233; Levy v. Hale (1859), 

29 L. J. C. P..127; Willis, Winder v. Combe (1884), 1 

T. L. R. 36. Mentd. Boson v. Sandford (1689), 3 Mod. 

Rep. 321; Parker v. Atfeild (1700), 1 Salk. 311; Brasyer 

v. Maclean (1875), L. R. 6 P. C. 398. 

1142. Order of court.|—Sheriff ordered to pay 
money levied on a fi. fa.—SPRAG v. RICHARDSON 
(1700), 12 Mod. Rep. 349; 88 E. R. 1372. 

_-—Rule for the sheriff to bring in 
money levied by him on fi. fa., granted.—THomp- 
SON v. DEMPSTER (1735), Lee temp. Hard. 180; 
95 EK. R. 116. 

-|—DrE MEDINA v. GROVE, No. 401, 
ante. 

1145. .|—If execution is by mistake issued 
for a larger sum than is really due the party 
aggrieved should apply to the ct. Money had & 
received does not lie—HoLtpway v. Ray (1863), 
1 New Rep. 273. 

1146. Judgment against debtor—Without 
debtor’s knowledge—Authority of solicitor.)— 
Where it appeared that one of two joint defts. 
had no notice that he was party in an action, until 
the debt & costs were levied upon his goods, & 
that he had not employed the attorney who 
appeared for him; the ct., upon an application 
by deft. to have the proceeds of the levy returned 
to him, referred the rule to the prothonotary, for 
the purpose of ascertaining whether the attorney 
was in insolvent circumstances, & it being proved 
that he was, the rule was made absolute.— 
STANHOPE v. FIRMAN (1836), 3 Bing. N. ©. 301 ; 
2 Hodg. 253; 4 Scott, 39; 6L. J.C. P12; 132 
K. R. 426; sub nom. STANHOPE v. EAVERY, 5 
Dowl. 357. 

Annotations : —Mentd. Humbidge v. De La Cruct & Francois 

(1846), 10 Jur. 1096; Reynolds v. Howell (1873), L. R. 

8 Q. B. 398; Yonge v. Toynbee, {1910} 1 K. B. 215. 

1147. ——— Although sheriff ordered to repay 
money—By House of Commons.]—(1) Goods of H. 
being taken under a fi. fa. for damages, a venditioni 
exponas was sued out, to which the sheriff, after 
obtaining an extension of time, returned Dec. 19 
that he had sold for the money directed to be 
levied, & had the amount in ct. to be rendered to 
pitf., as commanded by the writ. He did not, 
however, on request, pay the money to pltf. who, 
on the first day of the following term, obtained a 
rule calling on the sheriff to show cause why he 
should not pay to pltf. the amount mentioned in 
the return :—Held: no answer to this applica- 
tion, that the House of Commons, by resolutions 
subsequent to the granting of the rule, had declared 
the levy a contempt of their privileges, ordered 
the sheriff to pay back the money to H., & com- 
mitted the sheritf, for his alleged contempt, to the 
custody of the serjeant-at-arms, where he remained 
at the time of showing cause. Qu.: whether, after 
such return as above stated, the sheriff could 
excuse non-payment of the money under a rule 
of ct., by showing that, without actual laches on 
his part, he had been prevented from paying it by 
superior force. 














giving an account of saler made & 
moneys received from a deft. on writs, 
although the rule directing the sheriff 
to render such an account had before 
been granted.—Morr +. GRAY (1841), 
1U C. R. 392; 22. BR. 183.—CAN. 


e. Action against sheriff.|—1f the 
sheriff has parted with goods which 
he had Jevied on under an execution, 
he cannot be called on to sell under a 
venditioni erponas ; the remedy against 
him is by actton.—PuHILips v. DICKEN- 


EXECUTION. 


(2) After the above return, & after the granting 
of the rule nisi, the Insolvent Debtors’ Court, by 
an order purporting to be made in the matter of 
S., pltf., an insolvent, on the application of a 
creditor, directed the sheriff to retain the money 


should show cause why the money should not be 
paid over to the provisional assignee :—Held : 
the pendency of such rule was no answer to the 
present application, since this ct., after directing 
the money to be paid over to S., could provide, 
by further order, for the interests of parties really 
entitled. 

(3) The sheriffs not having paid over the money 
in obedience to the order, the ct. made a rule for 
an attachment absolute against them, though they 
deposed that they were personally under confine- 
ment, & had no means of obeying the order but 
by directing their subordinate officers to pay the 
money, which if the officers did, they would 
probably incur a like imprisonment.— STOCKDALE 
v. HANSARD (1840), 11 Ad. & EI. 253; 8 Dowl. 
522; 3 State Tr. N.S. 7233 3 Per. & Dav. 330 ; 
9L.J.Q. 3B. 75; 4 Jur. 68; 113 E.R. 411. 

1148. Although fund claimed by assignees 
of debtor.|—STockDALE v. HANsARD, No. 1147, 
ante. 

1149. ---— Attachment for non-compliance.]|-— 
STOCKDALE v. HANSARD, No. 1147, ante. 
——.|—Sce, further, SHERIFFS & BAILIFFs. 

1150. Sum claimed for sheriff’s expenses. | 
—On Jan. 26, 1846, the sheriff, under a fi. fa. 
sued out by pltf., seized deft.’s goods. At pltf.’s 
request the sale was deferred. On May 9, the 
pitf. paid all expenses up to that date, & then 
wrote to the officer in possession, ‘‘ Provided deft. 
satisfies all future claims, the sale may be post- 
poned.” The officer remained in possession till 
Sept., & after a peremptory order from pltf., sold 
the goods on Sept. 20. On being ruled, the sheriff 
returned, on Oct. 24, that after deducting various 
sums for expenses, among which was an item of 
£20 possession money, he had £34 ready to pay 
pltf. Pitf. applied to the ct. to order the sheriff 
to pay him the sum of £20 possession money, as 
well as the sum of £34 :—Held: pltf., by his com- 
munications with & directions to the officer, did 
not thereby discharge the sheriff, & the proper 
course to enforce the sheriff's liability was by sum- 
mary application, & not by an action for money 
had & received.—BoOTTEN v. TOMLINSON (1847), 
16 L. J. C. P. 1388. 

1151. Notice to be served on sheriff.]|— 
A rule calling on a sheriff to show cause why he 
should not pay to the pltf.’s solrs. the money levied 
under a fi. fa. is a rule or order to show cause in an 
action within Ord. 53, r. 2, & the application can- 
not be heard unless notice of motion has been given 
to the sheriff under Ord. 53, rr. 3 & 4.—DELMAR v. 
FREEMANTLE (1878), 3 Ex. D. 237; 47 L. J. Q. B. 
767; 26 W. R. 683. 

1152. Action for money had & received.]-— 
lloLpway v. Ray, No. 1145, ante. 

Money paid under threat of execution.|— 
See CONTRACT, Vol. XIFE., p. 556. 

1153. Action for debt—Against under-sheriff.| 
— An action lies against an under-sheriff for money 
levied under a fi. fa.—SPEAKE v. RICHARDS (1617), 
2 Show. 281; 1 Brownl. 51; Hut. 11; Hob. 206 ; 


SON (1831), (1825--1897), N. B. Diz. 

















713.—-CA 

f.—— For money had &  re- 
cetved.|—Money had received may 
be had & maintained against a sheriff 


Part JII.—ParticutaR ForRMS oF EXECUTION. 


Moore, K. B. 886; 89 EK. R. 940; sub nom. SPARK 

v. RICHARDS, Noy, 22. 

Annotations :—Refd. Langdon v. Wallis (1698), 1 Lut. 582: 
Kempe v. Goodall (1705), 2 Ld. Raym. 1154: Morland »v. 
Pellatt (1829), 7 L. J. O. 8S. K. B. 54; Magrath ». Hardy 
(1838), 4 Bing. N. C. 782. Mentd. Wiles v. Woodward 
(1850), 20 L.. J. Ex. 261; R.v. Blakemore (1852), 2 Den. 
410; Feversham v. Kinersgon (1855), 11 Exch, 385. 


1154. Against executor of sheriff.]|—Debt 
lies against the eXors. of a sheriff for the non- 
payment of money levied on a fi. fa.—PERKINSON 
v. GILFORD (1639), Cro. Car. 539; 79 E. R. 1064. 
Annotations :—Refd. Mildmay v. Smith (1671), 2 Saund., 

343; Williams v. Cary (1695), Comb. 322; Langdon v. 

Wallis (1698), 1 Lut. 582; Morland ». Pellatt (1828), 8 

B. & C. 722; Higgins v. M‘Adam (1829), 3 Y. & J. 1; 

Giles v. Grover (1832), 9 Bing. 128. Mentd. Hambly v. 

Trott (1776), 1 Cowp. 371. 


1155. ——- Against executor of under-sheriff.|— 
Where an under-sheriff, since deceased, acting as 
sheriff during the vacancy of the shrievalty under 
Estreats Act, 1716 (c. 15), 8. 8, wrongfully retained 
the proceeds of an execution :—Held: an action 
for money had & received was maintainable against 
the exor. of the under-sheriff by the execution 
creditors to recover the sum so wrongfully 
retained.—GLOUCESTERSHIRE BANKING Co. v. 
Epwarps (1887), 20 Q. B. D. 107; 57 Le J. 
Q. B. 51; 58 L. T. 463; 36 W. R. 116; 4 7T. LR. 
112, C. A. 

1156. By executor of creditor—Defence of 
Statute of Limitations.]—— To an action of debt, 
brought by an exor. against a sheriff to recover 
money levied on a fi. fu. under an execution sued 
out by testator, deft. cannot plead Stat. Limita- 
tions.—-COCKRAM v. WELBY (1677), 2 Mod. Rep. 
212; 1 Kreem. K. B. 236; 1 Mod. Rep. 245; 
2 Show. 79; 86 EB. R. 1031. 

Annotations :—Refd. Morland v. Pellatt (1829), 7 L. J..0. §. 
K. B. 54. Mentd. Vaughan v. Guy (1729), | Barn. K. 13. 
271; Paget v. Foley (1836), 3 Scott, 120. 

1157. ---—.]—If the sheriff levy money upon a 
fi. fu. pltf. may have an indebitatus assumpsit 
against him for so much money received to his 
use (Hot, C.J.).—JONES v. MORLEY (1697), as 
reported in Comb. 429; 90 E. R. 571; on appeal, 
sub nom. MorLEY v. JONES (1698), Show. Parl. 
Cas. 140, H. L. 

Annotations :-—Mentd. Hales v. Owen (1703), 2 Ld. Ruym. 
904: Stapilton v. Stapilton (1739), 1 Atk. 2; Fleetwood 
v. Templeman (1740), Barn. Ch. 187; Houghton v. Tate 
(1829), 3 Y. & J. 486. 

1158. For value returned.! — CLERK  v. 
WITHERS, No. 66, ante. 

1159. — Without demand for payment.|-— 
After a return to a writ of fi. fa. that the money 
is levied, the sheriff is liable to an action for money 
had & received, without any demand of payment. 
~——-DALE v. BiRcH (1813), 3 Camp. 347, N. P. 
Annotations :--Consd. Swain v. Morland (1819), 1 Brod. & 

Bing. 370. Refd. Morland v. Pellatt (1828), 8 B. & C. 722. 

1160. Subsequent extent by Crown—Proceeds 
paid to Crown.|—Where goods were taken in 
execution by the sheriff on a fi. fa., & whilst they 
remained in his hands unsold, an extent came at 
the King’s suit tested after the entry of the 
sheriff under the fi. fa.; & the sheriff thereupon 
seized the goods subject to the former seizure, & 
afterwards sold them under a venditioni exponas 
issued upon such extent, & paid over the proceeds 
of such sale by order of the Ct. of Exch. :—Held: 
at all events, without determining whether the 
King’s extent was under the circumstances 
entitled to priority, pltf. could not maintain money 

















by pitf. in the suit for money levied on issued execution 
an execution.—SHUTER ». LEONARD 


(1834), 3 O. 8. 314.—-CAN, 


g. Repayment when judgment re- 
versed— Liability Sor  interest.}—PIitt. $1,358.89. 


received a sum of $1,358.89, being 
proceeds of sale of goods of deft. C. 
On reversal of the judgment pitf. 
thereupon became liable to repa 

The money was paid 
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had & received against the sheriff for the proceeds 

of such sale.—THURSTON v. MILLS (1812), 16 

East, 254; 104 E. R. 1085. 

Annotations :—Consd. Giles v. Grover (1832), 9 Bing. 128. 
Refd. Swain v. Morland (1819), 1 Brod. & Bing. 370; 
R. v. Giles (1820), 8 Price, 293. 

1161, —-— ----—.|— Where goods had been seized 
under a fi. fa., part of them sold on Saturday, & 
the remainder on Monday; an extent, tested on 
the Monday, was put into the sheriff’s hand at 
six o’clock, after the goods had been delivered to 
toe purchasers, & the money received by the 
sheriff :—Held: the execution was executed, & 
the party who issued the fi. fa. might recover of 
the sheriff, in an action for money had & received, 
the money levied under the sale.—Swain_ v. 
MORLAND (1819), 1 Brod. & Bing. 370; 3 Moore, 
C. P. 740; 129 KH. R. 766. 

Annotations :-—Retd. Higgins v. M‘Adam (1829),3 Y.&J.1; 
Giles v. Grover (1832), 9 Bing. 128; Discount Bankin 


Co. of England v. Lambarde (1893), 42 W. R. 50. 


Mentd. 
Edwards 7, KR. (1854), 9 Exch. 628; 


Wright v. Mills 


eee H. & N. 488; Clarke v, Bradlaugh (1881), 44 
1162. .|\—An action for money had & 





received at the suit of a pltf. who has sued out a 
fi. fa. lies against the sheriff who executed it, if 
he retain more money in his hands than he is 
entitled to do, the party injured not being bound 
to proceed by motion in Bank.—DLonGapDiLL v. 
JONES (1816), 1 Stark. 345, N. P. 

1163. ——-- Defence by sheriff—Bankruptcy of 
debtor--Known to creditor at time of action 
brought.|--Where the sheriff returned to a fi. fa. 
issued on a judgment against C., that) he had 
levied, & part of the goods remained in his hands 
for want of buyers, & afterwards a venditioni 
exponas issued, under which the sheriff sold part 
of the goods :—Held: in an action against the 
sheriff for not selling the residue nor paying the 
money, he might, notwithstanding his return, be 
admitted to prove that C. became bkpt. before 
the judgment, & that pltf. knew his insolvency 
at the time of action.—BRYDGES v. WALFORD 
(1817), 6 M. & S. 42; 105 BE. R. 1158. 

Annotations :—Distd. Field v. Smith (1837), 2M. & W. 388. 

Consd. Standish v. Ross (1849), 3 Exch. 527, 

1164. Stay of proceedings—Payment of 
sum levied--Without costs.|/—-In an action brought 
against the sheriff for money levied under a fi. fa. 
without any previous demand, the ct. will stay 
the proceeding, upon payment of the sum levied, 
without costs.—JEFFERIES v. SHEPPARD (1820), 
3 B. & Ald. 696; 106 EB. R. 815. 

Rai ean Copland v. Powell (1823), 8 Moore, 

1165. -——- Surplus of proceeds—-Sale by balliff 
by direction of debtor’s assignees..—Where a 
sheriff's officer had seized under a fi. fa. goods of 
a trader, more than sufficient to satisfy the levy, 
& the trader having become bkpt., & assignees 
chosen before the goods were sold, the assignees 
authorised the officer to deliver the whole of the 
goods to B. & to receive from him a certain sum 
as the full value of the goods, which he did accord- 
ingly, & out of that money satisfied the execution 
creditor, but never paid over the residue to the 
assignees :—Held: they could not sue the sheriff 
for this money, the officer not having derived his 
authority to sell the whole of the goods from the 
sheriff, but from Nar the assignees.—Coox vy, 
PALMER (1827), 6 B. & C. 739; 9 Dow. & Ry. 








against defts., & the solrs. 


for defts., b 
interest :—Held: deft. rhs aL 
interest at lawful rate.— 


Cox he 10 
Oo. L. R. 986,—CAN, 


the 
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Sect. 1.—Writ of fiert facias: Sub-sects. 11 & 12, 
A. (a), (6) & (c).] 

K. By 728; 5L. J. O. S. K. B. 234; 108 E.R. 

623. 

1166. ——— By debtor—Against sheriff—Goods 
conveyed away before execution.|—The sheriff 
seized goods in the possession of S. to satisfy a 
fi. fa. issued against him upon a judgment of non- 
suit for £67. S. had previously conveyed all his 
estate & effects to H. by a deed which it was 
contended was fraudulent & void against creditors : 
& H. gave notice to the sheriff’s officer not to sell, 
& demanded the goods. The officer refused to 
deliver them except on payment of £07, the addi- 
tional £30 being claimed for poundage expenses, 
etc., which the person sent by H. to demand the 
goods paid under protest. The sheriff being ruled 
to return the writ, returned that he had levied of 
the goods & chattels of pltf. S. the sum of £67. 
In an action for money had & received, brought by 
S. against the sheriff to recover back the £30 :— 
Held: it was a question for the jury, & ought to 
have been left to them, whether the money paid 
to redeem the goods was the money of S. or not, 
& if it was not, he was not entitled to recover, & 
the sheriff was not estopped by his return to say 
that the excess beyond the £67 was not the money 
of S.—ScaRFE v. HALLIFAX (1840), 7 M. & W. 
288; 10 L. J. Ex. 382; 151 KE. R. 775. 

1167. ——.|—-HoL_pway v. Ray, No. 1145, 
ante. 


SuB-SEcCT. 12.—LIABILITY FOR WRONGFUL OR 
IRREGULAR SEIZURE, ETC. 
A. Sheriff. 
(a) In General. 

1168. General rule.| — Lovicx v. CROWDER, No. 
514, ante. 

1169. Failure to levy—Action lies.|—-If a minister 
of justice has warrant to attach the goods of 
another, if he can do it & do it not, an action upon 
the case lies against him (CoKE, C.J.).—ANON. 
(1616), 3 Bulst. 212; 81 E. R. 179. 














1170. Negligence.|—JUSTICE v. 
GowER (1843), 2 L. T. O. S. 208. 
1171. —— —— Not without actual 


pecuniary damage.|—-(1) An action cannot be main- 
tained against a sheriff for negligence in not 
levying under a fi. fa. without showing actual 
pecuniary damage, & although primd facie the 
measure of damage is the value of the goods which 
might have been & were not levied, yet it is for 
the jury to say looking at the probabilities of the 
case, whether or not, if the execution had been 
levied pltf. would have derived any benefit from 
it, by reason of the other creditors of the execution 
debtor being in a position to make him bkpt. 

(2) A conveyance by a debtor of his goods to 
two creditors for the benefit of themselves & the 
other creditors passes the property at once, on the 
execution of the deed by the debtor, without any 
assent on the part of the trustees ; but the know- 
ledge of the debtor, at the time of making the deed, 
that a writ of execution is out against his goods, 
must be taken to be the knowledge of the trustees 
within Mercantile Law Anendment Act, 1856 


(c. 97), 8. 1; & consequently the trustees’ title is | sheriff for not 


tion of its exemption.—JouNSON »v. 


EXECUTION. 


not protected by that sect., & the goods are bound 

by the delivery of the writ to the sheriff.—HoBson 

v. THELLUSON (1867), L. R. 2 Q. B. 642; 8B. &S. 

476; 36 L. J. Q. B. 302; 16 L. T. 837; 15 W. R. 

1037. 

Annotations :—As to (1) Refd. Hodder v. Williams, [1895] 
2 nf B. 663. As to (2) Refd. fe Davies, Hx p. Williams 
(1872), 26 L. T. 303; Ehlers, Soel v. Kauffman & Gates 
(1883), 49 L. T. 806. Generally, Mentd. Woodhouse v. 
Murray (1867), 8 B. & 8. 464; Muller & Co.’s Margarine 
v. I. R. Comrs. (1899), 69 L. J. Q. B. 291. 


1172. Violation of priorities—Between several 
creditors.|—-SMALCOMB v. BUCKINGHAM, No. 5265, 
ante. 

1173. ——- ———.]— DENNIS v. WHETHAM, No. 
515, ante. 

1174. Failure to have money in court—Sheriff 
not ruled to return writ.|—An action on the case 
does not lie against a sheriff, who has not been 
ruled to return the writ, for neglecting to have the 
money in ct. according to the exigency of a fi. fa.— 
MORELAND v. LEIGH (1816), 1 Stark. 388, N. P 


Annotations :—Refd. Mullet v. Challis (1851), 16 Q. B. 239 : 
Shaw v. Kirby (1888), 4 T. L. R. 314. 


1175. Improper removal of goods-——Liability to 
creditor—Rescue by third party.|—If a deputy 
sheriff, being in possession of goods seized under 
an immediate cxtent & having received a subse- 
quent fi. fa. at the suit of a subject, contract with 
the judgment creditor to deliver him, in satisfac- 
tion of his execution a certain quantity of the goods 
seized, on his paying into the sherift’s hands the 
debt due to the Crown, which is accordingly paid 
to him, & if afterwards whilst his officer is in the 
act of delivering & measuring the quantity 
specified to pltf.’s agent, to whom he had given 
up the key, the goods are rescued, the sheriff is 
liable to the judgment creditor, who may maintain 
a special assumpsit on the contract, whether the 
sheriff be authorised so to contract or not, or on a 
common count for goods sold & delivered, or for 
money had & received.—THOMAS v. PEARSE 
(1818), 5 Price, 578; 146 E. R. 699. 

1176. No negligence by sheriff.| 
—Pltfs. having instructed a sheriff’s officer to 
seize certain property under a writ of fi. fa., the 
sheriff's officer, upon taking possession, was turned 
out of the premises by men in the employ of the 
holder of a bill of sale over the property, the 
goods being greatly damaged by the disorder 
which took place. The property had on the date 
of seizure passed into the custody of the Bkpcy. 
Ct.:—Held: (1) the sheriff was not liable to 
plitfs. where goods which he had seized had been 
destroyed when no negligence was proved ; (2) as 
at the date of seizure the property was in the 
possession of an officer of the Bkpcy. Ct., it could 
not also be in that of the sheriff, & the latter was 
not responsible for the damage done to them.— 
WILLIS, WINDER & Co. v. COMBE (1884), 1 T. L. R. 
36; Cab. & El. 353. 

1177. —— Removal by debtor—Negligence 
of sheriff’s officer.|— Where a sheriff’s officer negli- 
gently allows goods which have been seized to be 
removed by the debtor the sheriff is liable to be 
sued for the damage caused by such removal.— 
sc BROTHERS v. HopaGson (1885), 1 T. L. BR. 

68. 

1178. Fraudulent representations—As to seizure 

Liability for loss or costs incurred.]— Liability of 
seizing & selling under a fi. fa. 














roving a writ of execution.— HOLT v. 


PART Il. SECT. 1 Fee 12,— P 
. (a). HARRIS (1878), 1 B. C. R. pt. 1, 93.— ARVIS (1830), Dra. 200.—CAN. 
1168 i. General rule.}—An action is CAN. : k. py oe plaintiff — To have 
not maintainable against a sherlff who h. What must. be proved.|\—In an action tried by jfury.J—A party com- 


has, in obedience to a valid writ, 
seized property privileged under Home- 
stead Acta, without prior legal notifica- 


action against a sheriff for seizing 
goods it is sufficient to prove that they 
were seized colore officii, 


plaining of an illegal seizure of his 
oods has a tight to have his action 


without ied by a jury uniess he expressly 


Part IJI].—ParticuLaR Forms oF EXECUTION. 


Semble: liable for fraudulent representations of 
having held possession of goods under a ft. fa. 
where loss is incurred.—JUSsTICE v. GOWER (1843), 
21L. T. O. S. 208. 

1179. Continuing undue time in debtor’s house.] 
—CooKE v. Birt, No. 568, ante. 


(b) Illegal Entry. 

1180. Trespass—Plea that outer door was open.} 
—Trespass for breaking open the outer door of 
pltf.’3 dwelling-house, & entering therein, etc. 
Plea, justifying the entry, generally, under a 
pluries fi. fa. 

Demurrer, assigning for cause that in the plea 
it was not averred that the outer door was open 
at the time defts. entered under the writ :—Held : 
the plea was bad.—BUCKENIIAM v. FRANCIS 
(1825), 11 Moore, C. P. 40; 41. J.0.8.C. P. 51. 
Annotation :—Refd. Pugh v. Griffith (1838), 7 Ad. & El. 827, 





1181. ——— .|—K ERBEY v. DENBY, No. 591, 
ante. 
1182. ——— Allegation of breaking doors & locks 


——General justification insufficient.|— Declaration 
in trespass charged that defts. broke & entered 
pltf.’s house & made a noise, etc., & also then 
broke open ten doors of pltf., of & belonging 
to the dwelling-house, & broke to pieces ten 
locks of the doors with which they were then 
fastened, & seized pltf.’s goods. Justification 
under a fi. fa., by one deft., alleging that he sued 
out the writ, & that, by authority thereof, the 
other deft., being the sheriff, peaceably entered, 
the outer door being open, in order to seize, 
& did then seize, the goods then being in the 
house ; & in so doing defts. unavoidably made 
some noise, etc. ; which were the trespasscs, etc. 
On special demurrer :—Held: the plea was bad, 
the breaking of the doors & locks being not 
aggravation merely, but a substantive trespass 
distinct from the breaking & entering, & requiring 
to be justified, which was not done. 

If the breaking & entering & breaking the doors 
& locks were all one act, the plea, as to these, 
amounted to not guilty (PArreson, J.).—Cur- 
LEWIS v. LAURIE (1848), 12 Q. B. 640 5111.1. O.S. 
308; 116 KE. R. 1009. 

1183. ——.|—PERCIVAL v. STAMP, No. 592, ante 

1184, Substantial grievance done.| — ‘I'he 
sheriff held not entitled to protection against an 
action of trespass in wrongfully entering a house 
& taking certain goods in execution, where a 
substantial grievance had been done to the person 
whose house was entered.—Di& Copprerr »v. 
BARNETT (1901), 17 T. L. R. 278, C. A. 

Right to break in, see Sub-sect. 4, KE. (c) (ii.), ante. 








(c) Wrongful or Irregular Seizure. 

1185. Punishment by court.|—-How far the ct. 
will not punish a sheriff for taking goods to an 
excessive value under an execution.— WALKER v. 

— (1731), 2 Barn. K, B. 10; 94 E. R. 323. 

1186. Trover—Not for goods seized under 
extent.|——-Trover will not lie against a sheriff for 
the wrongful seizure of goods under an extent.— 


waives such right.—BaRrrLeitT v. —Hupso? 


House FUuRNISHING Co. (1906), 16 


N Uv. FLETCHER (1909), 12 
W. lL. kh. 15.—CAN 
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R. v. WooDWARD (1699), 1 Ld. Raym. 736; 91 
KE. R. 1892. 

1187. Production of warrant sufficient— 
Without writ.|—GisBINS v. PuHiniirs, No. 813, 
ante. 

1188. Seizure under second writ—First writ 
alleged fraudulent—Declaration of debtor as to 
fraud.|—A. sued out a writ of fi. fa. against the 
goods of B. & the sheriff executed a bill of sale 
of certain goods to A. After this, B. remained 
in possession of the goods, & the sheriff again 
took them, under another exccution against B. :— 
Held: in an action brought by A. against the 
sheriff for taking these goods, the declarations of 
B. were evidence for deft. to show that A.’s 
execution was merely colourable.—WILLIES Uv. 
FARLEY (1828), 3 C. & P. 395. 

1189. Goods of reputed wife—Not in fact 
S0.]|—-GLASSPOOLE v. YOUNG, No. 710, ante. 

1190. Goods of third party—-Falsely repre- 
sented to be those of debtor——Action by assignees of 
third party.|—-In trover by assignees of a bkpt. 
against a sheriff for the conversion of the bkpt.’s 
goods, seized under a fi. fa. against C. & D., it 
appeared that, immediately before the seizure, 
the bkpt. told the officer that the goods were the 
property of ©.; &, immediately afterwards, he 
contradicted that statement, & said they were 
the goods of I). The jury found, that the goods 
were in reality the bkpt.’s; but also, that he repre- 
sented the goods to the oflicer as the goods of C., 
so as to induce the officer, by that false repre- 
sentation, to seize them :—Held: under the plea 
of not possessed, this finding did not estop the 
bkpt., & pltfs. as assignees, from complaining of 
the seizure of the goods as their own.—-FREEMAN 
v. COOKE (1848), 2 Exch. 654; 6 Dow. & L. 187; 
Is lL. J. Ex.114; 12 L. T. 0.8. 66; 12 Jur. 777 ; 
154 E. R. 652. 

Annotations :—Refd. Howard v. Hudson (1853), 2 E.& B.1; 

Bill v. Richards (1857), 26 L. J. Ex. 409; Dunston v. 


Paterson (1857), 2 C. B. N.S. 4953; Richards v. Johnson 
(1859), 5 Jur. N. S. 520; Harding v. Hall (1866), 14 

















L. T. 410; Stimson v. Farnham (1871), L. R. 7 Q. B. 175; 
Jones (Holloway) v. Woodhouse, [1923] 2 K. B. 117. 
Mentd. Hallifax v. Lyle (1849), 3 Exch. 446; Foster »v. 


Mentor Life Assce, (1854), 3 Kh. & B. 48; Jorden v. Money 
(1854), 5 H. L. Cas. 185; Lewis v. Clifton (1854), 22 
L. T. O. 8S. 259; A.-G. v. Stephens (1855), 1 K. & J. 724 ; 
Kent v. Thomas (1856), 1 H. & N. 473; B v. Strong 
(1857), 3 Sm. & G. 592; Simpson v. Accident Death 
Insce. (1857), 2 C. B. N. S. 257; Clarke & Chapman »v. 
Hart (1858), 6 H. L. Cas. 633 ; Cornish v. Abington (1859), 
4H. & N. 549; Fletcher vo. Fletcher (1859), 1 K. & KH. 
420; Sweeting v. Pearce (1859), 6 Jur. N. S..753; Ward 
vo. S. KB. Ry. (1860), 2 EK. & KE. 812; Cave v. Mills (1861), 
8 Jur. N.S. 363; Greenish v. White (1861), 31 L. J. C. P. 
93; M'Cunce v. L. & N. W. Ry. (1861), 7 Jur. N. 8. 
1304; White vw. Greenish (1861), 11 C. B. N.S. 209; 
Betts v. Menzies (1862), 10 H. L. Cas. 118; Ashpitel v. 
Bryan (1863), 3 B. & S. 474; Swan v, North British 
Australasian Co. (1863), 2 H. & C.175; Re Bahia & San 
Francisco Ry. (1868), L. R. 3 Q. B. 584; Webb v. Herne 
Bay Comrs. (1870), l. R. 5 Q. B. 642; Brook v. Hook 
(1871), L. RK. 6 Exch. 89; Maxted v. Paine (1871), L. R. 
6 Exch. 132 ; Smith vw. Hughes (1871), L. R. 6 Q. B. 597 ; 
Citizens’ Bank of Louisiana v. First National Bank of 
New Orleans (1873), L. R. 6 H. L. 352 ; Wallis v. Biddick 
(1873), 22 W. R. 76; Arnold v. Cheque Bank, Same v. 
City Bank (1876), 1 C. P. D. 578; Harris v. G. W. Ry. 
(1876), 1 ¢. 13. D. 515; Polak v. Everett (1876), 1 Q. B. D. 
669; Roden v. London Small Arms Co. (1876), 46 


session of a horse & colt. The colt 
was the progeny of a mare conveyed 
by the bill of sale. The horse waa 


Man. L. R. 350 3 4 W. L. R. 567.— 
CAN. 


PART III. SECT. 1, SUB-SECT, 12,— 
A. (b). 


l. Z'respass—Breaking open of store 
door — Unlawful.]— Deft. bailiff in 
making a seizure under an execution 
broke open a store door, pltf. residing 
over the store, both being under one 
roof :—-Helad; breaking open the door 
was unlawful, & small damages allowed. 


PART III. See 1, ail 12,.— 
» (c). 

m. Trover —After-acquired property.) 
— Pltfs. were the grantees, & H. 
the grantor, in a bill of sale, which 
specified certain property conveyed, 
& contained the following clause: 
‘““& all property owned, or to be 
owned by me, & including all renewal 
stock or stocks to be purchased by 
me.” H. subsequently acquired pos- 


bought in tor H. at a sale had at his 
direction to satisfy a lien which he 
claimed for Keen: H. made a formal 
delivery of the horse & colt to pltfs. 
stating that he delivered them to hold 
oa the terms of the bill of sale; but 
H. always retained the actual posses- 
sion. Deft., the sheriff, seized & sold 
the horse & colt under an execution 
against H., & pitfs., claimine that the 
property was in them, brought trover: 
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Sect. 1.—Writ of fierit facias: Sub-sect. 12, A. (c), 
(a) & (e).] 
L. J«Q. B. 213; Angus v. Dalton (1877), 3 Q. B. D. 85; 


Johnson v. Credit Lyonnais Co. (1877), 3 C. P. D. 32; 

Burkinshaw v. Nicolls (1879), 39 L. T. 308 ; McKenzie v. 

British Linen Co. (1881), 6 App. Cas. 82; Scarf v. Jardine 

(1882), 7 App. Cas. 345; Hall v. West End Advance Co. 

(1883), Cab, & El. 161; Manchester & Oldham Bank v. 

Cook (1883), 49 L. T. 674; Miles v. McIlwraith (1883), 

8 App. Cas. 120; Joseph v. Webb, Joseph v. Lyons, 

Joseph v. Pidcock, Joseph v. Jones (1884), Cab. & El. 

262; Russell v. Watts (1885), 10 App. Cas. 590; Roe v, 

Mutual Loan Fund Assocn. (1887), 56 L. T. 631; Bank 

of England v. Vagliano, (1891} A. C. 107 ; Low v. Bouverie 

{1891} 3 Ch. 82; Sarat Chunder Dey v. Gopal Chunder 

Lala (1892), 8 T. L. BR. 732; Balkis Consolidated Co. v. 

Tomkinson, [1893] A. C. 396; Re Bentley & Yorkshire 

Breweries, Hz p. Harrison (1893), 69 L. T. 204 ; Hender- 

son v. Williains, [1895] 1 Q, B. 521; Scholfield v. Londes- 

borough, (1895] 1 Q. B. 536 ; Bloomenthal v, Ford, [1897] 

A. C. 156; Palmer v. Moore, [1900] A. C. 293; Farquhar- 

son v, King, [1901] 2 K. B. 697; Bell v. Marsh, [1903) 

1 Ch. 528; Sheffield Corpn. v. Barclay, [1903] 2 K. B. 

580; Morison v. London County & estminster Bank 

(1913), 108 L. T. 379; Pierson v. Altrincham U. C. (1917), 

86 L. J. K. B. 969; London Joint Stock Bank v. Mac- 

millan & Arthur, [1918] A C. 777; Bradford v. Price 

(1923), 92 L. J. K. B. 871. 

1191. Sheriff of County Palatine—Proof 
of authority—Mandate of Chancellor of county.|— 
Where the sheriff of the County Palatine of 
Lancaster was sued in trover for goods alleged to 
have been wrongfully seized & sold under an 
execution & the defence was, that pltf. claimed 
the goods by virtue of an assignment which was 
void as against creditors:—Held: the _ 
could take advantage of this defence without, as in 
ordinary cases, showing his authority by proof of 
the writ, & proof of the mandate to him from the 
Chancellor of the county was sufficient for that 
purpose.—OGDEN v. HESKETH (1849), 2 Car. & 
Kir. 772. 

1192. Trespass—-Goods of third party.] — Tres- 
pass vi et armis lies against the sheriffs, for taking 
the goods of A. instead of the goods of B. by his 
bailiff, upon the sherift’s warrant upon a fi. fa.— 
SAUNDERSON v. BAKER & MARTIN (1772), 3 Wils. 
309; 95 E. R. 1072; sub nom. SANDERSON v. 
BAKER & MARTIN, 2 Wm. BI. 832. 

Annotations :—Consd. Ackworth v. Kempe (1778), 1. Doug. 
K. B. 40. Refd. Woodgate v. Knatchbull (1787), 2 Term 
Rep. 148; Snowdon v. Davis (1808), 1 Taunt. 359 ; Brown 
v. Copley (1844), 8 Scott, N. R. 350. 
1193. Proceedings stayed—Until 

sheriff indemnified.|——The sheriff, without pre- 

viously requiring an indemnity, seized, under an 
execution issued by A. against L., goods which 
were in the possession of pltf. under a bill of sale 
from J.., notwithstanding notice of the bill of sale. 
lie then applied to A. & pltf. severally for an 
indemnity before proceeding further, but both 











refused, & pltf. sued him in trespass for the seizure. 


—-Held: the sheriff, having seized & Held: 


pitf. had a sufficient right to 


EXECUTION. 


The ct. stayed the proceedings till an indemnity 
should have been given. — BEAVAN v. DAWSON 
(1830), 6 Bing. 566 ; 4 Moo. & P. 387; 8L.J.0.8S. 
Cc. P. 226; 130 EB. R. 1399. 








1194. ——.]—'JARMAIN v. Hooper, No. 
1235, post. 
1195. — Liability for special damage— 


Seizure from sheriff by wrongdoer.|—If a sheriff 
wrongfully seizes goods which are afterwards 
taken from him by another wrongdoer, the owner 
of the goods may, in an action against the sheriff, 
recover as special damage, the amount necessarily 
aid to the other wrong doer in order to get back 
he goods.—KEENE v. DILKE (1849), 4 Exch. 

388; 18 L. J. Ex. 440; 154 E. R. 1263. 

1196. .|— After verdict, but before 
judgment, W., a pitf. in ejectment, on July 11, 
assigned a field of potatoes, with the crop growing 
on it, which he held under a lease, the subject- 
matter of the action, to his attorney in the action, 
as a security for money advanced by the attorney, 
& for the amount due for costs already incurred 
in the action. One of the defts., a sherill’s officer, 
on July 17, seized the crop of potatoes, under a 
ji. fa., against W. On the same day, but after- 
wards, possession was delivered by another sheritf’s 
officer of the field in question, under a habere 
facias possessionem, to W., who immediately 
transferred the possession to an agent attending 
for the attorney. On July 30 the first: sheriff’s 
officer sold the potatoes, by auction, as a separate 
lot, after notice given him of pltf.’s title, to J., 
who, after taking an assignment of the lease from 
the sheriff entered & took the potatoes :—Held: 
the assignment to the attorney was not void by 
reason of the statutes against maintenance & 
champerty, or as being against public policy, 
since if was not an absolute sale of the subject- 
matter of the ejectment, but only a security for 
past advances; & an action qguare clausum fregit 
lay for the attorney against the sheriff & his 
officers as his title related back to the time when 
it accrued.—RADCLIFFE v. ANDERSON (1860), 
EK. B. & E. 819; 291. J.Q.B. 128; 11. T. 487; 
6 Jur. N.S. 578; 8 W. R. 283; 120 KE. R. 715, 
Ex. Oh.; affg. S. C. sub nom. ANDERSON v. RAD- 
CLIFFE (1858), E. B. & E. 806. 

Annotations :—Mentd. Dickinson v. Burrell, Stourton +. 
Burrell (1866), L. R. 1 Eq. 337; Guy v. Churchill (1888), 
40 Ch. D. 481; Dunlop v. Macedo (1891), 8 T. L. R. 43; 
Alabaster v. Harness, [1894] 2 Q. B. 897; Ocean Accident 
& Guarantee Corpn. v. Ilford Gas Co., [1905] 2 K. B. 493. 
1197. Tort—-By assignees of debtor—-Necessary 

payment by sheriff to third party—Mlitigation of 

damages.|—Qu.: whether, in an action of tort 
against the sheriff, by the assignees of a bkpt., 








to the execution. Pltf. gave the 


sold the horse & colt under un execution 
against H., could not set up that H. 
had no title, in answer to an action by 
persons claiming through H.—NICHOL- 
BON v. TEMPLY (1880), 20 N. B. RR, 
(4 P. & B.) 248.—CAN. 


11921. Trespass — Goods of third 
party.|—Where, in trespass against 
the sheriff for taking goods the jur 
gave full value of all seized, although 
pitf. had expressly claimed only a 
portion, declaring that the rest 
were not his, a new trial was grante |. 





—ROBLIN v. MOODIE 1857), 15 
U. C, Tt. 185,—CAN. ° 

n. —— Seizure of  mort- 
gaged goods.}—B. mtged. to pitt. 


certain goods, with a covenant that in 
case of default in payment, or of B.'s 
attempting to dispose of the goods, 
pitf. might take possession & sell or 
retain them for his own use, but there 
was no clause authorising B. to 
remain in possession until default :— 


possession to maintain trespass against 
the sheriff sciziug under a fi. fa. 
against B., the jury having found the 
mtge. to be bond fide.—PORTER v. 
FLINTOFF (1857), 6 C. P. 385,—CAN. 

o. Withdrawal of claim 
to goods — Before sale.j}—1n_ tres- 
pass against the sheriff for taking 
goods, plitf. called the bailiff who 
made the seizure & sale. He swore 
that pltf., after giving notice of his 
claim to the goods, withdrew it, & 
that the sale then went on. Pitf. 
offered to disprove the withdrawal :— 
Semble: if pitf. in fact withdrew his 
claim, & thus induced deft. to proceed 
with the sale, which was for the jury 
to decide, he would be eatap pes from 
recovering.— ROBINSON °v. EYNOLDS 
(1864), 23 U. C. R. 560.—CAN. 

p. Notice given to 
sheriff—Of claim to goods.}—Some of 
the property seized under an execution 
was pitf.’s: the remainder was liable 








eee 


sheriff a written statement of what he 
claimed. As pltf. put in no claim to 
the remainder to the sheriff he cannot 
now claim damages for the unlawful 
seizu.e of it.—HUDSON v. FLETCHER 
(1909), 12 W. L. R. 15.—CAN., 

» Claimant purchasing at sale.) 
~—Where the sheriff under a fi. fa. 
seized & sold certain goods claimed by 
pitfs. :—Held: the fact of one of 
pltfs. having attended & bid at the 
sale, did not estop them from com- 
plaining of the seizure of the gooda 
as their own.—LINES ¥v. GRANGE 
(1854), 12 U. C. R. 209.—CAN. 

r. Satisfaction of mortgage—Action 
by mortgagor—Kaxecution against mort- 
gagor d mortgagee.|——- HENDERSON ¥. 
“ORTUNE (1859), 18 U. C. BR. 520.— 

s. Property seized not unthin juria- 
diction.) —-~A writ of fl. fa. issued to 
the shertff authorises him to seize 
the property of the execution debtor 


Part I1].—Parricutar Forms or EXEcUrION. 


for seizing goods of the bkpt., deft. may, without 
specially pleading them, give in evidence payments 
necessarily made by him out of the proceeds, in 
reduction of the damages.—GorpsMID v. RAPHAEL 
(1836), 38 Scott, 385; 5 L. J. CG. P. 329. 

1198. Conversion & detinue—Seizure of privi- 
ledged goods.|——-RIDEAL v. Fort, No. 699, ave. 

Goods let or hired.]|—-See Nos. 756 -759, ante. 

When debtor a bankrupt.|—See Bankrurrcy, 
Vol. V., pp. 824-826, Nos. 6996-7012. 


(da) Improper Sale. 

1199. Sale under value—Pleading.|—--In an action 
on the case against the sheriff for negligent & 
wrongful conduct in conducting the sale of pltf.’s 
goods under a writ of fi. fa. by which they were 
sold much under valuc, where, in stating the 
substance of the writ, the count alleged that the 
sheriff was commanded to levy 80s. awarded to 
C. for his damages sustained by occasion of the 
detaining the debt, that is proved by the writ 
which stated that the 80s. were awarded to (. 
for his damages sustained as well by reason of 
detaining the debt as for his costs, ete., for 
costs are in legal sense included in the word 
damages.— PHILLIPS v. BACON (1808), 9 Hast, 298; 
103 BK. BR. 587. 

.innotation :---Refd. Mullet rv. Challis (1851), 16 Q. B. 239. 
-.|—See, also, Sub-sect. 4, H. (g), ante. 

1200. Failure to sell—Property of joint owners 
——Execution against one—-Measure of damages. |— 
TYLER v, LEEDS (DUKE), No. 1128, ante. 

1201. Sale of distrained goods— Action for pound- 
breach & rescue—-At suit of landlord.|—-Where a 
bailiff in possession of goods under a landlord’s 
distress receives a fi. fa. from the sheriff, & sells the 
goods under it, the sheriff is liable in an action, for 
pound-breach, & rescue, at the suit of the landlord. 
——-REDDELL v. STOWEY (1841), 2 Mood. & HK. 358, 
N. P 





1202. Goods belonging to assignees in bank- 
ruptcy—Seized before bankruptcy—Sold after— 
Trover.j|—(1) Trover lies against a sheriff, who, 
having seized goods under an execution upon a 
judgment founded on a warrant of attorney, after 
an act of bkpcy. by debtor, but before the fiat, 
sells them subsequently to the issuing of the fiat. 

(2) The effect of 6 Geo. 4, c. 18, 5. 108, is to vary 
the legal operation of the writ of execution itself, 
& to prevent such an execution from being carried 
into effect for the bencfit of creditors. 

In trover by the assignees of a bkpt., defts. 
pleaded, that pltfs., by relation of their title as 
assignees to the act of bkpcy., were entitled to the 
possession of the goods; that a writ of fi. fa. upon 
a judgment was directed to defts. as sheriff; & 
that, before the fiat, defts. executed & levied 
execution under the writ against the goods, & 


which lies within his territorial juris- bad received an 
diction & to pass the debtor’s title to 
it without warranting that title to be 


good. Lut if the sheriff acts ultra 


exccution, 
which he had advertised the land for 
sale, & deft. under the same cxecution 
seized the logs & sold them before the 
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thereby cominitted the grievances, etc. ; that the 
execution was really & bond fide executed & 
levied; & that at the time of executing & levying 
it, neither defts. nor the execution creditor had 
notice of a prior act of bkpcy. Replication, that 
before the recovery of the judgment against bkpts., 
they executed a warrant of attorney, upon which 
judgment was entered up, & that the writ of fi. fa. 
was issued thereon; that before the execution of 
the fi. fa., & the entering up of judgment thereon, 
bkpts. committed an act of bkpcy.; that a fiat 
issued within less than two months of the execu- 
tion & sale; & that after the fiat, & before the 
sale, the sheriff had notice of the act of bkpcy. & 
fiat; that defts. did afterwards, & after the 
issuing of the fiat, & after notice thereof, sell & 
dispose of the goods, which is the same con- 
version as in the declaration mentioned. On 
special demurrer to the replication :—Held: (3) 
the words ‘‘ executed ’’ & ‘‘ levied ’’ were synony- 
mous, & signified a seizure in exccution; & the 
replication did not amount to an argumentative 
denial of the averment in the plea, that defts. 
executed & levied the execution before the date 
& issuing of the fiat, but was good by way of con- 
fession & avoidance.— CHESTON v. GIBBS (1843), 1 
Dow. & L. 420; 12 M.& W.111; 138 L. J. Ex. 43. 


Annotations :—As to (1) Consd. Whitmore v. Greene (1844), 
2 Dow. & L. 174; Re Pearce, hx p. Crossthwaite (1885), 





14 4. LB. D. 966. Refd. Belcher v. Magnay (1843), 1% 
lL. J. Kx. 49. .48 to (2) Folld. Graham v. Witherby 
(1845), 7 Q. 1B. 491. Consd. Congrove v. Evetts (1854), 10 
Exch. 298; Re Pearce, Hx p. Crossthwaite (1885), 14 
Q. B. D. 966. 

1203. —-—- — —— ——.|—EDWARDS v. 


Evans (18438), 2 1. T. O. S. 150. 
Annotation :—Refd. Cheston v. Gibbs (1843), 13 L. J. Ex. 53. 

1204. Delay in selling—Until return of vendi- 
tionl exponas—Declarations of officer—~- Admissi- 
bility against sheriff.|—Jaconss v. HUMPHREY, No. 
1209, post. 

Sale of goods let or hired.|—Sce Nos. 760-762, 
ante. 

Excessive sale.|—Sce Nos. 806, 966, ante. 

Where debtor a bankrupt.|—Sce BANKRUPTCY, 
Vol. V., pp. 824-826, Nos. 6996-7012. 


(e) For Acts of Officers. 

See, generally, SHERIFFS & BAILIFFS. 

1205. General rule.]— A sheriff is liable to the 
acts of his officer acting under colour of his 
warrant.-—ANON. (1772), Lofft, 81; 98 E. R. 543. 

1206. .|-—If on a fi. fa. A., a bailiff, takes the 
goods of B. trespass lies against the sheriff.— 
ACKWORTH v. KEMPE (1778), 1 Doug. K. B. 403 
99 E. R. 30. 

Annotations :—Folld. Woodgate v. Knatchbull (1787), 2 


Term Rep. 148. Refd. Price v. Peek (1834), 1 Bing. N. C. 
380; Smith v, Pritchard (1849), 8 C. B. 565. 


1207. .|—-The sheriff is responsible for the 








Hshing a sale; but when both a 
material frregularity & substantial 
injury have been proved, the ct. may 
reasonably presume that the substan- 


under 


vires, e.g. if he seizes & sells property 
not within his jurisdiction, he cannot 
invoke the protection which the law 
ives him when acting within his 
urisdiction, & he stands in the same 
osition a2 an ordinary person who 
ee sold that which he had no title 
to sell.—DoraB ALLY KHAN wv. 
Kn AJAH MOHEELOONDEEN’S EXECUTORS 
(1878), I. L. NR. 3 Cale. 806; 1. L. R. 
i Cale. 55; 24 W. R. 372.—IND. 


PART HII. SECT. 1, SUB-SECT. 12.— 
A. (a). 


t. Sale before advertised datc.] — 
Where logs were cut by pltf., & 
carried away from the land of a judg: 
ment debtor after deft., as sheriff, 


J.— VOL. XXI. 


time for selling the real property 
arrived :—Held : he was justified in 
so doing, & might avail himself of 
such a defence under the general 
issue.—FITZSIMMONS v. JONES (1847), 
3 Kerr, 596.—CAN. 


_ & Material wrregularily in publish- 
ing sale-—-Whether substantial injury 
caused thereby.}—On an application to 
set aside a sale, it apheate that there 
had been a mater irregularity in 
publishing the sale; but no witnesses 
were called to prove that substantia] 
injury had been caused thereby :— 
Held; the ct. could not presume that 
substantial injury had been caused 


from the mere fact of there having 


been a material irregularity in pub- 


tial injury is due to such irregularity.— 


BONOMALI MOZUMDAR v. WOOMESH 
CHUNDER BUNDHOPADHYA_ (1881), 
I. L. R. 7 Cale. 730; 9C. L. R. 341.~ 


IND. 








b. -1—SATIsi7 CHUNDER 
Rat CHOWDHURI v. THOMAS (1885), 
J. L. R. 11 Calc. 658.—IND. 


PART III. seal 1, SUB-SECT. 12.— 
Cc. Identification of shert, ’ 
bailiff.}—-A sheriff is ident ed it 
interest with his bailiff & Hable for 
whee ohe as does under colour 
9) e writ.—GORDON vw. RuMBL 
(1892), 19 A. Rt. 440.—CAN, ss 


d. ---—.]—DkE ZOUCHE v, 
NN 


COOKE, 
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Sect. 1.—Writ of fiert facias: Sub-sect. 12, A. 
B. & C.] 


acts af his officer, though not within the strict 
line of his duty, provided such acts be afterwards 
assented to or adopted by the sheriff. 

Pitf.’s goods, farming-stock, etc., having been 
seized under an execution at the suit of P., the 
parties, with the assent of the officer, agreed that 
the latter should remain in possession for a certain 
period, & that the farm should in the meantime 
be managed by pltf. The sheriff in his return 
took credit: for the money laid out upon the farm ; 
& an action was brought in his name by the under- 
sheriff, wherein a sum of money was recovered 
upon a contract entered into by the officer with 
an in-coming tenant, for the sale of hay, etc., the 
receipt of which sum was admitted in a letter 
written by the under-sheriff to pltf.’s attorney :— 
Held: this was sufficient evidence of an assenting 
by the sheriff to the acts of his officer; & conse- 
quently he was liable to pltf. for the surplus 
proceeds of the goods after satisfying the levy & 
expenses.-—U NDERHILL v. WILSON (1830), 6 Bing. 
697; 4 Moo. & P. 568; 8L. J.O0.8. C. P. 290. 

1208. -|—The sheriff is civilly liable for mis- 
conduct of his officer in executing a writ, though 
the act done be contrary to the express terms of 
the writ ; as if he take the person under a fi. fa.— 
SMART v. Hutrron (1833), 8 Ad. & El. 568, n.; 
2 Nev. & M. K. B. 426; 3 L. J. K. B. 525; 112 
K. R. 954, n. 

Annotations :-—Consd. Smith v. Pritchard (1849), 8 C. 3B. 

565. Folld. Gregory +. Cotterell (1855), 5 EK. & B._571. 

Consd. Burton v. Le Gros (1864), 34 L. J. Q. B. 91.  Refd. 


Woods v. Finnis (1852), 7 Hxch. 363; Bagge v. Whitc- 
head (1892), G6 L. T. 815. 


1209. Declaration by officer—-Evidence against 
sheriff.|—(1) A sheriff is liable for neglect to sell 
goods taken under a fi. fa. within a reasonable 
time, & before the return of a venditioni exponas. 

(2) Declaration made by an officer whilst in 
possession of goods under a fi. fa., after the return 
of the fi. fa., are evidence against the sheriff, & no 
new warrant is necessary, after a writ of venditiont 
exponas, to connect the officer with the sheriflf.— 
JACOBS v. HUMPHREY (1834), 2 Cr. & M. 4183 4 
Tyr. 272; 3 L. J. Tix. 82. 





Annotation :—.As to (2) Refd. Brown v. Jarvis (1836), Tyr. . 
' 


& Gr. 1033. 


1210. Liability for agent of bailiff.]|——A sherift 


having received a writ of fi. fa. directed his warrant 
to a bailiff, who authorised his son to seize under 
it. The son having seized, & left a man in posses- 
sion, the execution debtor went to the office of 
the bailiff & paid the amount to his son, the bailiff 
himself being absent. The money never reached 
the sheritf ; & he subsequently directed another 
warrant to another officer, who made a second 
seizure under it:—Held: the sheriff was bound 
by the payment to the bailiff’s son, & was also 
liable for his acts. —-GREGORY v. COTTERELL (1855), 
51. & B. 571; 25 L. J. Q. B. 33; 26 L. T. O. S. 


EXECUTION. 


125; 2Jur.N.8.16; 4W.R.48; 119 E. R. 593, 


Ex. Ch. 

Annotations :-—-Refd. Burton v. Le Gros (1864), 34 L. J. Q. B. 
91; Baer v. Whitehead (J 802), 66 L. T. 815; Baker v, 
Wicks (1904), 73 L. J. K. B. 410. Mentd. Boulton v. 
Reynolds (1859), 29 L. J. Q. B. 11; Salisbury v. Glad- 
none art 5 Jur. N. S. 369; Toms v. Wilson (1862), 4 


1211. Where bailiff agent of execution debtor— 
What constitutes agency—lInterference with sale 
by debtor.|— WRIGHT v. CHILD, No. 909, ante. 

1212. Identification of sheriff with bailiff.]|— 
JACOBS v. HUMPHREY, No. 1209, ante. 

1213. Warrant received from_ sheriff’s 
agents.]|—In an action against a sheriff for taking 
pltf.’s goods, to connect the sheriff with the affair, 
it was proved by the officer that he took the goods 
under a warrant, which he produced, & which he 
stated that he received from A. & Co., the London 
agents of the sheriff. It was also proved by the 
under-sheriff that A. & Co. were the London agents 
of the sheriff :—Held: sufficient.—SHEPHERD v. 
WHEBLE (1838), 8 C. & P. 534. 


Annotations :—Mentd. Brown wv. Copley (1844), 7 Man. & G. 
558; Taylor v. Stecle (1847), 16 M. & W. 665. 


1214. Where process issues out of county court.] 
—In trover against a sheriff & two bailiffs, the 
bailiffs pleaded separately, a justification under 
process issued out of the county ct. New assign- 
ment thereto, alleging the conversion to be the 
retainer of possession by the bailiffs after the 
issue of a supersedcas by the sheriff, & notice 
thereof to them. Plea to the new assignment, not 
guilty. The bailiffs were specially appointed, & 
the sheriff took an indemnity from pltf.’s attorney. 
A verdict having passed against the sherilf at the 
trial. On motion to enter the verdict in his 
favour :—Held: he was not liable for the wrongful 
acts of his bailiffs after the issuing of the super- 
sedeas. Semble: the sheriff is a judicial officer, 
with respect to process issued out of the county 
ct., &, therefore, not liable for the acts of his 
bailiffs; & also the new assignment was ill 
pleaded, as showing only evidence of a conversion. 
Brown v. COopLEyY (1844), 7 Man. & G. 558; 
2 Dow. & L. 332 ; 8 Scott, N. R. 350; 137.4. J.C. P. 
164; 3 L. T. O. S. 182; 8 Jur. 577; 1385 EH. QR. 
224, 

Annotation :—Refd. Woods v. Finnis (1852), 16 Jur. 936. 

1215. After bailiff has notice of supersedeas.| 
Brown v. Copley, No. 1214, ante. 

1216. For what acts responsible—lIllegal exac- 
tions by  bailliff.;)— BAkER v. Wes (1845), 5 
L. T. O. S. 59, 179. 

1217. --- — IHegal removal of fixtures—By pur- 
chasers.|—Briacs v. LAuRIE, No. 874, anic. 

1218. Seizure of privileged goods.|—-BAGGE 
v. WHITEIIEAD, No. 700, ante. 


B. Bailiff. 
1219. Seizure of stranger’s goods—-Procured by 
fraud of debtor—Plea of fraud in exoneration.|— 
GROME v. GROME (1623), Palm. 395; 81 I. R. 














[1920] 2 W. W. R. 268; 13 Sask. L. R. 
227.—-CAN. 





8. -}—The sheriff is respon- 
sible for the acts of his bailiffs: in 
the abscnce of evidence on the part of 
the #heriff or bailiffs, that the acts 
complained of were lawful, & CAUSE 
of action is established.—O’DEA v. 
ECE AN (1887), 20 L. R. Ir. 431,— 


{. Deputy sheriff — Warranting that 
goods belonged to debtor — In sale 
under execulion.}—~Semble ; the deputy 
sheriff cannot, in any sale of property 
in execution, bind the shri by 
giving of his own accord a warranty 


that the goods belonged to the debtor 
in the fi. fa. The deputy sheriff would 
be clearly liable himself on such a 
warranty.—MINK v. JARVIS (1852), 
& U. C. R. 397.—CAN, 


g. -]-~ A deputy sheriff has 
power to deputise an officer to execute 
a writ of fi. fu. & the sheriff is liable 
for the acts of such officer.—MoricEr 
een (1889), 28 N. B. R, 224.— 
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h. Seizure of stranger’s goods — 
LAability of sureties of bailiff.+—The 


wrongful act of the bailiff, in scizing 
by mistake the goods of a stranger, 
was not misconduct or neglect of duty 
for which his sureties were liable.—- 
MCARTHUR v, CooL (1860), 19 U. C. R. 
476.—CAN. 

k. Personal misconduct — Demand 
of warrant.}—16 Vict., c. 177, 8. 14 
(C. 8. U. C., c. 19, 8. 195), requiring 
demand of perusal & copy of warrant 
does not apply in an action against 
a bailiff acting under a warrant of 
attachment or execution from 4a 
division ct., where the wrong com- 
plained of is the misconduct of deft., 
not anything illegal in the writ 
iteelf, or in the fact of granting it.— 


& 


Parr III.—ParticuLtarR Forms or EXEcUrion. 


Pe sub nom. GROOM v. GROOM, 2 Roll. Rep. 

1220. Unlawful entry—Action for trespass.]— 
If A. be in possession of part of a house, & B. of 
the other part, & an officer enter into A.’s part 
under a writ against B.’s goods, which are not 
there, A. may maintain an action against the 
officer for breaking & entering his house, & need 
not make any new assignment to a justification 


under the writ against B.—FALLON v. ANDERSON | 


(1792), Peake, 149, N. P. 

1221. - Facts showing bailiff a trespasser 
ab initio.|—Trespass against a bailiff, for breaking 
& entering pltf.’s dwelling-house, & there remain- 
ing until pltf. paid deft. a sum of money. Plea, 
that deft. entered under a writ of fi. fa., & warrant 
thercon directing him to levy. Replication, that 
before the writ & warrant were fully executed, 
deft. exacted more than the sum he was entitled 
to levy :—Held: the replication alleged no facts 
constituting deft. a trespasser ab initio, & was 
therefore bad on demurrer.—SHORLAND v. GOVETT 
(1826), 5 B. & C. 485; 8 Dow. & Ry. K. B. 257; 
108 HK. R. 181. 

Annotation :—Mentd. Hickinan v. Maisey, [1900] 1 Q. LB. 


1222. ——— Balliffs working in partnership 
—Joint liability.|\— Brunswick (DUKE) v. SLow- 
MAN, No. 845, unte. 

1223. -_—-- Measure of damages. |—- 
BRUNSWICK (DUKE) v. SLOWMAN, No. 845, ante. 

1224. Unlawfully remaining in possession.|— 
LEB v. DANGAR, GRANT & Co., No. 170, ante. 

















SAYERS v. FINDLAY (1854), 12 U. GC. R. | to sell certain goods under a chattel 
intge. given to pitf. 


155,—-CAN. 
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1225. Liability for wrongful acts of servant— 
Levy of excessive sum.]—-Where a servant of 
a bailiff of a franchise was sworn to serve a process 
& by deputation from the bailiff he ought not to 
have served the process but to such a sum & he 
serves a process of a greater sum without any 
warrant, & after levies the money & parts with it, 
the bailiff shall be chargeable.—BAyYLirr’s SER- 
VANT’S CASE (1627), Het. 12; 124 EH. R. 302. 

Persons assisting bailiff.|—See Nos. 1257, 1258, 
post. 


C. Execution Creditors. 


1226. Liability to sheriff—Seizure of third 
party’s goods—Indemnity against damages—Re- 
covered against sheriff.]—- DasHwoop (SHERIFF 
OF LONDON) v. MANLOVE (1691), Nels. 192; 21 
i. RB. 823. 

1227. Action for false representation.] 
—A sheriff, upon the representation of pltf. in a 
suit, having seized goods under a fi. fa. as belonging 
to deft., & damages having been recovered against 
the sheriff by a third person claiming the goods, 
an action upon the case lies at the suit of the 
sheriff for the false representation. —HUMPHRYS 
v. PrRarr (1831), 5 Bli. N.S. 154; 2 Dow. & Cl. 
288; 5 EK. R. 269, HW. L. 

Annotations :—-Distd. Collins v. Evans (1844), 5 _Q. B. 820; 
Childers ». Wooler (1859), 2 EK. & E. 287, efd. Moens 
v. Heyworth (1841), H. & W. 138. Mentd. Barley v. 
Walford (1846), 9 Q. 18. 197; Dugdale v. Lovering (1875), 


L. R. 10 GC. P. 196; Sheffield Corpn. v. Barclay, [1905] 


A, GC. 392; Bamfield v. Goole & Shoffield Transport Co., 
{1910] 2 K. B. 94, 








of the suggestion of the sheriff & of a 


by L. CC. adver- probable bidder for a sale en bloc, with- 


1. Sale of goods seized—Subject to 
interpleader.J—Goods seized under oa 
division ct. e&ecution were claimed by 
pitf., & the bailiff sold them expressly 
subject to the result of an interpleader, 
for which he intended to apply. 
Nothing was paid, & they were to 
remain in his custody until the decision. 
Afterwards, un an interpleader, the 
judge determined that the goods 
belonged to the execution debtor, & 
pltf. sued the bailiff in this action for 
selling the property :—Held: he could 
not recover, for the interpleader pro- 
cecdings were not invalid, as having 
taken place after sale, the sale upon 
such conditions being ineffectual; & 
the goods, therefore, still remained 
subject to the execution.—-HARMER v. 
COWAN (1864), 23 U. C. R. 479.— CAN. 


m. Withholding goods from true 
ouncr— After ownership decided by 
interpleader action. -~An execution was 
issucd from the division ct. on Feb. 1, 
& received by the bailiff on Feb. 3, 
when the horse in question was seized. 
Pitf. having claimed it, an interpleader 
summons issued, & the trial was fixed 
for Mar. 3. 1t was only partly heard 
on that day, & adjourned on pltf.’s 
application. The horse when seized 
was given by the bailiff, at pltf.’s 
request, to one A., who kept it. On 
the adjournment it was ordered to be 

iven to pltf., on her giving security, 
& A. gave the security, but kept the 
horse in his own possession. The 
interpleader suit, was tried on May 7, 
& pltf. succeeded in it, after which she 
brought this action of trespass :— 
Held: she was entitled to recover 
damages for the detention of the horse 
down to Mar. 3, until which time A. 
held it for the bailiff; but not after 
that time, for the order thon made that 
she should give securily, as a con- 
dition of getting the horse back, was 
the act of the judge, for which deft. 
was not responsible, — HENRY v. 


«~)-—~Deft. C., a divi- 
sion ct. bailiff, was cinployed by plté. 


tised & took possession of them, & 
afterwards executions came into his 
hands against L., under which the 
attorncy for the execution creditors 
told him to seize these goods. PItf. 
claimed them, & obtained judgmevt 
in his favour upon an interpleader 
issue. C. refused on demand to give 
up the goods to pltf. uutil he should 
consult the attorney, who told him to 
use his own judgment. PHf. having 
brought trespass & trover :—Jlcld : C. 
was liable; he was not entitled to a 
deinand of perusal & copy of the 
warrants under which he acted, for 
the action was not brought by reason 
of any defect in the process; & tho 
jury was warranted in finding, as they 
did, that he did not believe that he 
was discharging his duty as bailiff in 
refusing to give up the goods after the 
decision of the interpleader, which 
finding disentitled him to notice of 
action.—STEWART v. COWAN (1877), 
40 U. Cc. Tt. 346.—CAN, 


o. Liability for guardian of gvods 
under seizure.}—A_ bailiff, who, con- 
trary to law, appoints a minor as 
guardian to effects under seizure, is 
responsible for the damage suffered by 
the party seizing in consequence of the 
disappearance of the cffects, & his 
being deprived of the right of pro- 
ceeding against the guardian for not 
producing the same. The measure of 
damages in such case is the amount 
which the effects not produced would 
have realised if they had been sold in 
satisfaction of the debt.—BARRINGTON 
v. HUISSIERS CORPN, (1897), Q. R. 12 
S. C. 284.—CAN. 


P. Improvident sale.) — A sheriff’ 
bailiff responsible for the sale of a 
deft.’s goods under execution should 
in selling exercise the ju tment & 
discretion of a reasonable careful 
business man. Where oa bailiff sold 
en bloc for $460, & tho purchaser 
within a short time resold a part of 
the goods at auction in parcels for 
$1,200, this was held to furnish a 
prima facie case of an absenco of such 
reasunable care, The mere acceptance 


out further inquiry, fell short of the 
care he should have used. Rather 
than have sacrificed the goods he 
should have made a return that they 
remained in his hands unsold for want 
of a buyer, & he ought to have waited 
for a writ of vwvenditioni exponas. 
Damages against the bailiff for improvi- 
dent sale were given to execution 
creditors for deficiencies on their 
exccutions after such  sale.—FamR 
(T. J.) & Co. & LIVINGSTON v. WaAaRD- 
STROM, [1919] 2 W. W. R. 555; 47 
b. L. BR. 16.—CAN. 


PART il!. SECT. 1, SUB-SECT. 12.— 


Cc. 

1226 i. Liability to sheriff—Seizure of 
third party’s go Indemnity against 
damages—Recovered against sherff.j— 
DPitf., as sheriff of A., sued defts. on a 
joint & several bond of indemnity 
given by them to indemnify him 
against all losses, ete., incurred in 
respect of the sale of certain property 
taken by him under a writ of execu- 
tion, issucd on @ judgment recovered 
by defts, against S., the property 
having been claimed by B. under a 
bill of sale. The property having 
been sold by pltf. under the execution, 
he was sued by B., & judgment 
recovered against him :—Held: the 
recovery of the judgment in respect 
to the matter against which pltf. had 
been indemnified, gave him a right of 
action, & he was not obliged to wait 
until payment of the amount of the 
judgment had been enforced before 
commenci his sauit.—BONNETr », 
RiITcHiE (1887), 20 N.S. R. (8 R. & G.) 
228; &8C. L. T. 396.—CAN. 


_q. Under second execu- 
tion—Prior erecution by another creditor 
withdrawn.J—A sheriff cannot main- 
tain an action on the case as for 
# fraudulent representation, when, 
having seized goods on an execution 
of a third party, he is afterwards 
instructed by deft. to seize the same 
goods on his execution, although, on 
an adverse claim be set up, pltf. 
in tho first writ withdraws his exeon- 
tion, & deft. refuses to withdraw his 
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Sect. 1.—Writ of fieri facias: Sub-sect, 12, C.] 


1228. Debtor a bankrupt—Payment by 
sheriff to debtor’s assignees—Right to recover.]— 
Sranpibu v. Ross, No. 954, ante. 

1229. Liability to third party—-Trespass.|— 
DASHWOOD (SHERIFF OF LONDON) v. MANLOVE 
(1691), Nels. 192 ; 21 E. R. 823. 

1230. Where directing seizure.}|—- A de- 
claration in an action against W. & S. stated, that 
pltf. was employed by the contractors of certain 
proposed buildings to cart & convey away the 
earth dug out of the excavations & sites of the 
proposed buildings with the horses & cart of pltf. ; 
that an action was depending in the Ct. of Q. B. 
wherein S., one of defts., was pltf., & T. deft., in 
which action deft. allowed judgment to go by 
default, & a writ of fi. fa. thereupon issued against 
the goods of deft. in that action directed to W., 
the other deft., then being sheriff of York, to be 
put in execution by him as such sheriff ; yet the 
last-mentioned deft., as such sheriff, contriving to 
injure pltf. by & with the aid, counsel & assistance 
of S., the other deft., by him wrongfully & 
maliciously given, seized, took, & carried away, 
in execution of the writ, divers goods & chattels 
of pltf., to wit, two horses & one cart, under pre- 
tence that the same belonged to T., & afterwards 
sold the goods & chattels as an execution under 
the writ against the goods of T. By means of 
the premises & for want of the use of the horses 
& cart, pitf. was unable to carry on his employ- 
ment & business, & thereby lost great gains, etc. : 
—RHeld: the declaration showed no cause of action 
against S.—SEDMAN v. WALKER (1847), 1 Exch. 
589; 10 L. T. O. S. 190. 

1231. ---—— Question of fact.]-—(1) Whether 
a seizure of particular goods under a fi. fa. was 
directed by the execution creditor, so as to make 
him liable for the act of the sheriff, is a question 
of fact. 

(2) It is not within the scope 











of the implied 


or to indemnify the sheriff, & the 
adverse claimant afterwards  prose- 


of certain goods. 
goods 


Pltf., to whom the 
belonged, demunded them of 


EXECUTION. 


authority of the solr. of a jadgment creditor issuing 
a fi. fa. to direct the sheriff to seize particular 
goods. 

(3) A person whose goods are wrongly seized by 
direction of the solr. has a remedy against the 
sheriff & also the solr., & I think that is a sufficient 
indemnity without making the execution creditor 
himself liable (JESsSEL, M.}.). 

(4) If a fi. fa. is necessary [the solr.] must issue 
it & make the proper indorsement on the writ, & 
if he makes a mistake in so doing his clicnt is 
responsible (LINDLEY, L..J.).—- SMITH v. KEAL (1882), 
9Q. B. D. 340; 47 L. T. 142; 46 J. P. 615; 31 
W. R. 76, C. A.3 affg. S. C., sub nom. KUAL v. 
SmitH, 51 L. J. Q. B. 489, D. C. 

Annotations :— As to (1) Consd. Thomas 7. Rowlands (1886), 

37T. L. R. 148; Morris v. Salberg (1889), 22 Q. B.D. 614. 

Refd. Montague v. Davies, Benachi, [1911] 2 K. B. 595. 


As to (2) Folld. Morris ». Salberg (1889), 22 Q. B. D..614, 
Consd. Lee v. Rumilly (1891), 55 J. bP. 519. Folld. 








Hewitt ». Spiers & Pond (1896), 13 T. L. R. 64. Refd. 
Serjeant v. Nash, Field (1903), 72 L. J. K. . 630. 
1232. -|—~Deft., having recovered 


judgment against C., directed the sheriff to levy 
the amount on the goods of ©. at his place of 
business. Before the judgment C. had, by bill of 
sale, assigned these goods to pltfs. as security for 
money lent. The sheriff seized the goods, & on 
an interpleader issue it was found that some of 
the goods in fact belonged to C. In an action of 
trespass to goods :—Held; as there was nothing 
inaccurate in the directions in the indorsement on 
the writ of fi. fa. given by deft. to the sheriff so 
as to mislead him, no action lay against deft.— 
Convy v. BLAIBERG (1891), 55 J. P.580 3; 7T.L. R. 
424, C. A. 

1233. Liability to execution debtor—Writ sued 
out after debt paid-—Trespass.}|—CLISSOLD  v. 
CRATCHLEY, No. 393, ante. 

1234. Liability for acts of solicitor—Evidence of 
retainer necessary.|—The conduct of a causc, by 
an attorney, in the name of B. does not make B. 
liable in trespass for acts done under a fi. fa. ‘in 


seizure.—MEADOW FARM, LTp. ». 
IMPERIAL BANK OF CANADA, [1922] 


cutes the sheriff, & recovers for the 
illegal seizure & detention,—JARVIS 1. 
COMMERCIAL BANK (1842), 6 O. BS. 
337.—CAN. 

1229i, Liability to third party-- 
Trespuss.}—-Seizure of personal pro- 
perty in execution of a decree is not. 
an act of the ct., but one of the part 
himself seeking execution, for which 
he is liable if any trespass be com- 
mitted on the property of a stranger. 
—Roy Kash BEHARY LALL v. WAJAN 


(1869), 12 KB. L. R. 208, n.; 11 W. R. 
516.—IND, 
r Whether protected by 








order of court—Barriny claim to goods 
as against sheriff.}—In on action of 
trespass aguinst pltf. in a writ of fi. fa. 
for taking, ctc.; the goods of the 
yresent pltf., deft. pleaded that he 
iad committed the trespasses in aid 
of the sheriff's officer acting under 
the writ, & at his request, in the 
execution of the same, & then showed 
an interpleader order of the judge of 
the county ct. out of which the ft. fa. 
had issued, by which the present pltf., 
who had claimed the goods when 
seized under the fi. fa. was barred 
from prosecuting any claim to the 
goods against the sheriff or his officer, 
or against any person acting under or 
in aid of them :—Held: the order, 
though valid so far as respects the 
sheriff & his officer, could not be a 
srotection to the execution creditor,— 
a v. TAYLOR (1852), 1 GC. P. 414.— 


8. -—— When right of action ac- 
crues—On demand d: refusal.}—Deft. 
G. & two others, having executions 
against W. & K., directed the scizure 


the bailiff, who refused to give them 
up. G. afterwards directed the bailiff 
not to sell or do anything more on his 
execution, but it did not appear that 
he told pltf. of this, or ordered the 
goods to be returned to him. PIitf. 
then brought trover against the 
balliff & G., & the bailiff afterwards 
sold the goods under the other execu- 
tions, paying over no portion of the 
proceeds to G. :—Held: G. was liable 
for the full value of the goods, for 
pitf.’s right of action accrued on the 
demand & refusal, & was not defcated 
by what took place afterwards. 
MACKLEM v. JDURRANT (1871), 32 
U. Cc. Rh. 98.-—CAN, 


1230 i. ——— }WVhere directing seizure. ] 
—If the judgment creditor indorses 
the debtor’s wrong address on the 
writ, & the bailiff being misled thercby 
goes to that address & seizes the 
goods of a person who is not the judg- 
ment debtor, the judgment creditor is 
liable to the person whose gouds are 
seized.— ROBERTS v. JOHNSTON (1893), 
14 N. s. W. L. Rr. 426; 10 N. Ss. W. 
W.N. 132.-—-AUS. 

1230 ii. -—— -}—-Under deft.’s 
writ of oxecution against A., the 
sheriff, upon deft.’s express instruc- 
tions, seized hay knowing it was 
claimed to be, as in fact, under the 
finding of the ct., it was, the property 
of plitf. co., of which A. was secretary. 
No proceedings were taken for its 
removal or sale. The seizure was 
released, but for two months pltf. co. 
was not notified thereof :—Held: 
pitf. co. was entitled to recover against 
deft. for damage to the hay by water 
& loss of a beneficial sale while under 





2W. W. RR. 909; 66D. L. RR. 743.-—- 
CAN. 


1230 iii, ——— -———.-.}+—Certain goods 
of H.’s were seized under an execution 
at the suit of deft., & claimed by pltf. 
The issue was decided in pltf.’s favour, 
who then sued deft. for the seizure, 
which he had directed :—eld: the 
action would lic —HARMER v. GOUIN- 
LOCK (1861), 21 U. C. LR. 260.—CAN.,. 

1230 iv. -—— ——-.}—In execution of 
a decree aguinst his judgment debtor, 
deft. caused the cattle of plitf., a 
stranger, to be seized & tuken. Pitf. 
filed his claiin under s. 246, Act VIII. 
of 1859, which was allowed. Subse- 
quently to the admission of the claim, 
but. before the order for release of the 
cattle, three of the bullocks died. 
Pitf. sued for damages consequent on 
the seizure of the cattle & for the 
value of the three bullocks which had 
died during the time they were in the 
custody of the officer of the ct. :— 
Held: deft. was liable to pltf. for 
damages sustained by him in conse- 
quence of the scizure & detention of 
the cattle —MUssAMAT SUBJAN BIBI 
v. SHEIKH SARIATULLA (1869), 3 
a R. A. C. 413; 12 W. R. 329.—- 


t. Liability to erccution debtor— 
Writ sued out before payment.}--An 
action will not lie for levying & 
distraining on deft.’s goods after pay- 
ment of the debt & cost owing to pltf. 
upon a writ of fi. fa. sued out before 
such payment. It is not the duty of 
a pitt. to run after his writ, when once 
it has rightfully issued. ‘T. obtained 
a judgment against M. for £11 17s. in 
the district ct. & execution was issued 


Part II].—ParticuLaR ForMs oF EXECUTION. 


such cause, without some evidence of a retainer.— 

CROOK v. WRIGHT (1825), Ry. & M. 278, N. P. 
1235. ——— Directions by solicitor to sheriff— 

Indorsement on writ.|—A direction by the attorney 

to the sheriff, to seize under a writ She eecuions is 

an act done by an agent within the scope of his 
authority. & binds the principal. The client, there- 
fore, is liable in trespass for the act of the attorney, 
in directing the sheriff to take the goods of the 

wrong party.—JARMAIN v. TIOOPER (1843), 6 

Man. & GQ. 827; 1 Dow. & LL. 769; 7 Scott, 

N. R. 663; 13 L.5.C. P. 63; 2 L. T. O. S. 209; 

8 Jur. 127; 134 E.R. 1126. 

Annotations :—Apld. Collett ». Foster (1857), 26 . J. Ex 
412. Distd. Childers v. Wuoler (1859), 2. KE. & Je. 287; 
Smith v, Keal (1882), 9 Q. B. 1. 346. _ Folld. Morris v. 
Sulberg (1889), 22 Q. B._ D. 614. Consd Lee v. Runilly 
(1891), 55 J. P. 519. Refd. Barker +. Stead (1847), 3 
©. B. 946; Whalley v. O’Connell (1849), 13 J. P. 585; 
Thomas v. Rowlands (1886), 3 T. L. R. 1483 James v, 
Richnell (1887), 58 L. T. 278. 

_ 1236. -— — -—-.|—Deft. having recovered 

judgment in an action against G. M. M., his solr. 

indorsed on a writ of fi. fa., directing the sheriff to 
levy the amount of the judgment upon the goods 
of G. M.M., a statement that the execution debtor 
resided at a certain address, which, however, was 
not the address of such execution debtor, but that 
of his father, G. M. The sheriff seized the goods of 

G. M. the father. In an action brought by G. M. 

against the deft., the execution creditor, in respect 

of such seizure, the jury found that the sheriff seized 

the goods of the pltf. instead of those of G. M. M. 

the son, because he was misled by the direction he 

received from the solr. of deft. ---Held : upon such 
finding, deft. was liable in respect of the wrongful 

seizure of the goods.—MorRIs v. SALBERG (1889), 

22. Q. B.D, 614; 587..5.Q..B. 275; 61 L. T. 283; 

53 J.P. 772 5 87 W. R. 469; 5 T. L. R. 376, C. A. 

Annotations --—Distd. Condy v. Blaiberg (1891), 7 T. TL. R, 
424. Consd. Lee v. Rumilly (1891), 55 J. P. 519. Folld. 





Hewitt v. Spiers & Pond (1896), 13 T. L. RK. 64. Refd. 
Clissold v. Cratehlcy (1909), 101 L. T. 911. 
1237. —--— —--~— ——-.]|—-Deft. having recovered 


thereon. Before the writ was en- 


liable to A. in trespass for all damages 
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judgment in an action against Mrs. C., an adminis- 
tratrix, his solr. indorsed in a writ of fi. fa. @ 
statement that Mrs. C. was a licensed victualler, 
& resided at the Scotch Stores, Kilburn, & directed 
the sheriff to seize the goods of Mrs. C. without 
reference to the fact that the judgment was against 
her as administratrix. The address given was 
really that of pltf., a licensed victualler, whose 
business Mrs. C. managed. Mrs. C. was not a 
licensed victualler. Deft. having seized pltf.’s 
goods at the address given :---Held: deft. was 
liable in an action for damages for wrongful seizure 
of pltf.’s goods.— L&E v. RUMILLY (1891), 55 J. P. 
519; 77. L. R. 3038, C. A. 

Aan eae CHssold v. Cratchley (1909), 79 L. J. 





1238. —— -——.]—Smiru v. KEAL, No- 
1231, ante. 
1239. —— — .|—What was indorsed on 








the writ was to be taken to be within the solr.’s 
authority & therefore the act of the client, & if it 
might reasonably mislead the sheriff’s officer into 
seizing the wrong goods, & the sheriff was so 
misled, the client would be liable (LORD ESHER, 
M.It.).—HrEwirt v. Spiers & POND, Lrp. (1896), 
13 T. L. R. 64. 








1240. -—— Scope of authority.|-Lrvi_ v. 
Assort, No, 849, ante. 

1241. —-—— .|—JaRMAIN v. Hooper, No 
1235, ante. 

1242. ——..] -SmITtH v. Kran, No. 1231, 
ante. 


1243. Ratification by creditor—Whether giving 
rise to liability—-Wrongful seizure.}~-—An act done 
for another by a person not assuming to act for 
himself, but for such other person, though without 
any precedent. authority whatever, becomes the 
act of the principal if subsequently ratified by 
him: in such case the principal is bound by the 
act, whether it be to his detriment or for his 
advantage, & whether it be founded on a tort or 


Writ sued out after debt paid.}-—In 





forced M. paid to T.’s attorney £11; 
the attorney thereupon promised to 
stay oxecution; but as no notice was 
sent to the district ct. office the writ 
was enforced & a levy imude on M.’s 
goods, the bailiff refusing to leave 
unless he received the whole amount 
specified in the writ, together with 
costs of execution. On the duy 
following he was withdrawn :—J/feld - 
ah action for trespass would not lie.— 
VON MBYER v. TAYLOR (1874), 12 
N.S. WLS. C. R. 252.—AUS. 





a. - Judgment entered contrary 
to goud faith.) — A. gave to B. a 
cognovit, judgment to be entered 
imtuediately, but execution to issue 
only in certain events. On Nov. 8, 
B. put a fi. fa. into the sheriff's hands, 
& A.’s goods were acized at his store, 
but he was allowed to retain them on 
giving security to the sheriff. After 
the seizure A. obtained a summous to 
set aside the jt. fu. for breach of faith, 
which was enlarged at B.’s request. 
On Jan. 13, while the application was 
pending, B.’s attorncy telegraphed to 
his agent at London not to let the 
sheriff close A.’s store. The sheriif 
then requested instructions from the 
agent what to do, but received none ; 
afterwards this agent told him of 
reports that A. was selling the property, 
ete., & suggested a sale, & the sheriff 
accordingly sold a portion of the goods 
on Jan. 16 & 17. On Jan. 17 the 
sheriff received orders not to proceed, 
& immediately stopped the sale; he 
had no notice of the summons, which 
was made absolute on Jan, 22 :— 
Held: the fi. fa. having been set aside, 
as obtained by B. on a judement 
entered contrary to good faith, B. was 


sustained from the sale as well as tho 
seizure. --JACOBS v ROBB (1853), 10 
U. Cc. R. 276.—CAN. 

b. Municipal corporation. | 
—A municipal corpn. is Hable in 
damages for an illegal seizure of move- 
ables belonging to its debtor.-—BLAIN 
® GRANBY CORPN, (1873), 5 R. L, OVS. 
180,—-CAN. 

co. —— FErecition levicd 
paid—Not at instigation of creditor 
—-Mistake of clerk of court.)-~-Deft. 
having recovered a Judgment against 
pltf. in the division ct. at T., a tran- 
script was ordered to be sent. to 
another division ct. at U., but by some 
mistake in the division ct. office it was 
not sent until after the debt had been 
paid, & the clerk of the T. ct. indorsed 
on it a direction to the clerk of the 
other ct. to issue execution & remit the 
money to him when made. VDi1tf.’s 
goods having been seized under this 
execution, he sued deft. for having 
wrongfully & maliciously & without 
reasonable or probable cause caused 
the same to be issued & pitf.’s goods 
to be seized thereunder. Deft. had 
never interfered or given any direc- 
tions beyond instructing the suit to 
be brought :—Held: pltf. could not 
recover; it was his duty to protect 
himself by seeing that the clerk of the 
division ct. was notified of payment of 
the debt; & there was thorefore no 
malfeasance or omission on deft.’s 

art; deft. was not liable in trespass, 
or he had not authorised the direction 
by the clerk to issue execution, which 
was no part of the clerk’s duty.— 
TUCKETT v. EATON (1884), 6 O. R, 
486.—CAN. 


d. Liability for acts of solicitor — 





after dclt 


trespass for seizing goods it appeared 
that defts., who had a claim against 
h., instructed their attorney to collect 
it, & that the attorney, having issued 
execeution, handed it) to the sheriff, 
informing him that Hh. lived at Paris, 
where he kept a fruit store. The 
deputy sheriff said it would be a good 
time ‘Sto make a haul,’ being near 
Christmas, to which the attorney 
answered that it would: & the seizure 
was then made. Pitf. having claimed 
the goods, the attorney told the sheriff 
to hold possession, as they wished to 
make inquiries, & the sheriff did so 
until an interpleader order issued > 
Held: defts. were bound by the acts 
& directions of their attorney, & there 
was sufticient evidence to go to the 
jury to connect: them with the seizure, 
—SLAGHT ©. WEST (1866), 25 U. C. R. 
391.—CAN. 

-J—-A promise by 
the attorney of a judgment creditor 
to indemnify a sherit? for seizing goods 
under an execution issued on the judg- 
ment is binding upon his client where 
the attorney has the management of 
the business, & the subsequent acts 
of the client show that he had adopted 
the proceedings which his attorney had 
taken in reference to the cxecution.— 


SHIRREFF v. MUIRHEAD (1885), 25 
N. B. R. 196.—CAN. 
Solicitor exceeding 


authority.}—Where the endorsement 
of the writ of fi. fa. is not misleading, 
the execution creditor cannot be made 
liable by written instructions, given by 
his solr. to the sheriff. It is not 
within the scope of the implied 
authority of the solr. of a judgment 
creditor issuing a ji. fa. to direct 
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a contract, to the same extent & with all the 
conseqtiences which follow from the same act if 
done by his previous authority ; but it is otherwise 
where the party did not at the time assume to act 
as agent. 

Thus, where goods are wrongfully seized by the 
sheriff under a valid writ of fi. fa., the execution 
creditor does not, by a subsequent ratification 
only, become liable in trespass for the original 
secizure.— WILSON v. TUMMAN (1843), 6 Man. & G. 
236; 1 Dow. & L. 513; 6 Scott, N. R. 894; 12 
J.C. P. 306; 1 L. T. O.S. 814; 134 BE. R. 879. 
Annotations :-—Consd. Walker v. Hunter (1845), 2 C. B. 324 ; 

Withers v. Parker (1859), 4 H. & N. 524; Ancona v. 

Marks (1862), 7 H. & N. 686. Folld. Woollen v. Wright 

(1862), 1_H. & C. 554. Consd. Brook ». Hook (1871), 

L. R. 6 Exch. 89. Apld. Morris v. Salberg (1889), 22 

Q. B.D. 614. Consd. Keighley, Maxsted v. Durant, [1901] 

A. C. 240. Refd. Whitmore v. Green (1844), 8 Jur. 697 ; 

Collier v, Clarke (1845), 5 L. T. O. S. 475; Follett v. 

Hoppe (1847), 5 C. B. 226; Walker v. S. E. Ry., Smith 

ros. KE. Ry. (1870), 23 L. T. 14; McCaul v. Strauss (1883), 

ay Kl. 106; &e Becket, Purnell v. Paine, [1918] 2 

1244, -—— Becoming party to interpleader 
proceedings.|—If a sheriff’s officer, without any 
direction from the execution creditor, or any 
interference by him, in executing a fi. fa. seize a 
stranger’s goods, who makes a claim, & the officer 
takes out an interpleader summons, & the execution 
creditor appears & accepts an issue to try the 
ownership of the goods, the execution creditor 
does not thereby become liable to an action of 
trespass for the wrongful act of the sheriff’s officer 
in taking the goods.—WOOLLEN v. WRIGHT (1862), 
IH. & C. 554; 31 L. J. Ex. 513; 10 W. R. 715; 
sub nom. WRIGHT v. WOOLLEN, 7 L. T. 73, Ex. Ch. 


Annotations :-—Retd. Blaker v. Seager (1897), 76 L. T. 392; 
Durant v. Roberts & Keighley, Maxsted, [1900] 1 Q. B. 629. 





EXECUTION. 


1245. Liability for wrongful acts of bailiff— 
Seizure after execution stayed. |---Bailiffs, who had 
served an execution in breach of an injunction, 
find money hid in the house, & carry it away. 
Party, at whose suit the exccution was taken out, 
ordered to make satisfaction —CHILDRENS  v. 
SAXBY (1683), 1 Vern. 207; 23 E.R. 417. 

1246, ——— If attending seizure—Goods of third 
party.|—If a man employing an officer attended 
with the officer, who seized in his presence goods 
of a third person under an execution which he had 
sued out, he made himself responsible for the 
officer’s acts. Semble: in such a case, where 
he was present & interfered he ought to point out 
to the officer what goods were to be taken, & what 
not ; also, if in such a case an unjustificable assault 
was committed by the officer, the party authorising 
the seizure would not be answerable for it, unless it 
was shown in some way to have been committed 
by his direction.— MEREDITH v. FLAXMAN (1831), 5 
C. & P. 99, N. P. 





1247. -—— Assault by officer.) — MEREDITH 
v. FLAXMAN, No. 1246, ante. 
1248. —_—-.|—-An execution was issued at the 


suit of A. The bailiff broke & entered the house & 
took away the goods of another person than the 
execution debtor. The owner of the house & 
goods, Mrs. J., gave notice to the bailiff that 
they did not belong to the execution debtor, & 
the bailiff communicated this to A. A.’s attorney 
wrote in reply to the bailiff: ‘‘ My client has 
handed me yours of the 8th inst. She thinks Mrs. 
J.’83 claim has no foundation, but declines to give 
you any instructions. You will please to do what 
is right in the matter’ :—-Held: this did not 
render A. liable for the wrongful acts of the bailiff. 
—JONES v. Smiru (1867), 16 L. T. 609. 


the sheriff to seize particular goods. 
Interpleader proceedings by the solr. 
without the express authority of the 
execution creditor is not a ratification 
of the act of the sheriff in seizing 
the particular goods.—SraRRow  v. 
aE (1900), 2 W. A. Le. R. 78.— 


; uf; ——- Execution after 
judgment satisfied— Joint liability.}— 
Where, after a deft. had paid & satis- 
fled a judgment recovered against him, 
pltf.’s attorney, acting under pltf.’s 
instructions, issued a ji. fa. under 
which deft.’s goods were taken in 
oxecution :—Held : pltf. & the attor- 
ney were jointly Hable as trespassers ; 
& the mere fact of the attorney acting 
under his client’s instructions, without 
setting up, even if it would be a 
defence, want of notice or knowledge 
of the judgment being satisfied, 
ufforded him no protection.—MoonEY 
ea vane (1875), 25 C. P. 244.— 


h. Authority presumed.) — 
Where an attorney issued an execution 
in the name of deft., an attorney 
residing at a distance from him, & 
delivered it to the sheriff, & afterwards 
attended before a judge to oppose an 
application to set the execution aside : 
—Held; in the absence of evidence to 
negative the authority & to show that 
deft. did not receive the proceeds of 
the execution, it might be inferred 
that the attorney had authority to 
issue the execution. — WILSON  v. 
STREET (1855), 3 All. 251.—CAN. 


: -]}—After judgment 
in an action for 4 money demand, the 
solr. for pltf. has implied authority to 
issue exccution on the judgment, with- 
out any further or express instructions 
from his client, who is bound by & 
Hable for the proceeding though 
tortious.—SanprorkpD v, PORTER & 








WAINE, [1912] 2 I. R. 551.— IR. 


1. Liability for wrongful acts of 
bailif—Bailiff acting under colour of 
writ.|—Defts. entrusted the execution 
of a writ of fi. fa. which they had 
obtained against Pos to a special 
bailiff. The bailiff went to pltf.’s 
selection near N. & leaving a man in 

ossession returned to N. with pltf. 
tf. then paid the bailiff £51 & ob- 
tuined a receipt signed by him in these 
terms: ‘' Received from M. £51 on 
account of G. & Co.” Pitf.’s evidence 
was that such payment & receipt was 
in full discharge of the writ. Next 
day the bailiff said he had made a 
mistake & demanded £6 more, which 
pltf. refused to pay. ‘The bailiff then 
returned to pltf.’s selection & vold bis 
sheep. In an action to recover 
damages as for an overcharge & also 
for trespass & conversion, defts. paid 
money into ct. & pleaded the writ of 
ji. fa.:—Held: as the bailiff acted 
under colour of the writ, defts. were 
liable for his acts,x-MURPHY v. GOLD- 
MAN (1886), 7 N. 8S. W. L. R. 334; 3 
N. S. W. V a N. 23.—AUS. 





m. Trespass—Writ & warrant 
must be proved.|—The writ of fi. fa. 
& warrant to the bailiff must be 
roved, or its production accounted 
or, in order to charge pltf. in the 
execution with an act of trespass 
cominitted by the bailiff.—-CAMEKON 
Hs LounT (1848), 4 U. C. R. 275.— 


n. -—-— se cepon a: Pg eal 

ior execution—Necessity for proof. 

n trespass ainst the: sherift & <A. 
& B., pltfs. claiming the goods under 
a bill of sale, it was proved that the 
sheriff's bailiff, under a fi. fa. at the 
suit of another creditor, seized the 
Bods & sold them; & after paying 
he amount of that execution paid the 


balance to A. & B. on account of their 
execution :—Held: after verdict for 
pitf., the execution creditors, A. & B., 
coujd not be made trespassers by 
relation or adoption cf the sale under 
such prior execution; & there being 
no proof that the sheriff himself did 
anything, & the writs not being 
peocuces: nor any warrant to the 
ailiff, the verdict was not sustained 
by proof, & there should be a new 
trial withovt costs.—TILT v. JARVIS 
(1856), 5 C. P. 486.—CAN. 





Oo. Evidence of interference 
—Sufficiency.j}—In an action against 
the sheriff & six others for selzing 
goods, the evidence as to four defts. 
was that they were creditors of the 
execution debtor, & joined in the 
indemnity bond to the sheriff, & that 
they told the bailiff to sell, & after- 
wards attended & bid at the sale :— 
Held: sufitecient to charge them.—- 
GRAY Vv. FORTUNE (1859), 18 U. CG. &. 
253.—CAN, 

p. Seizure d& sale of pores 
of stranger.jJ—Fleld: a pitt. a 
division ct. sult who, on an execution 
against the goods of A., iIndemnifiod 
the bailiff for seizing & selling the goods 
of B., was not entitled to notice, or to 
the protection as to venue.—-DOLLERY 
a (1862), 12 CG. P. 105.— 








q- Bailiff acting under credi- 
tor’s orders.}—In an action against 
a division ct. bailiff & two execution 
creditors for seizing goods :—Held: 
there was evidence to show that it was 
one seizure & one sale under the 
direction & for the benefit of the two 
defts. holding separate executions & 
they were therefore jointly Mable.— 
LOUGH », COLEMAN (1869), 29 U. C. R. 
367.—CAN. 


Part III.—ParticuLaR Forms oF EXECUTION. 


D. Solicitors. 


1249. Liability to sheriff—Several writs—tIn- 
fringement of priorities..— A writ of fi. fa. having 
issued against a debtor at the suit of one creditor, 
& before it was executed, the attorney of another 
creditor having in the meantime obtained a 
warrant upon another fi. fa. from the same sheriff, 
directed to their clerk, & executed it before the 
prior execution was put in :—Held: the attorneys 
were liable to the sheriff, who had made a return 
that ho had levied the money under a first writ, 
& had in fact paid the amount of the debt to the 
creditor, to refund the money levied under the 
second execution, in an action for money had & 
received to his use. 

The contest is, who shall have the surplus of 
debtor’s effects after the payment of the rent ? 
Tam of opinion that it must be appropriated to that 
writ which is first lodged with the sheriff to execute, 
inasmuch as it has the priority in point of law. 
Debtor had more than cnough to pay the rent, & 
therefore the surplus ought to have been appro- 
priated to the first writ (ABBOTT, C.J.).—SAWLE v. 
PAYNTER (1822), 1 Dow. & Ry. K. B. 307. 


1250. Liability to third party—Seizure of party’s 
goods—Wrongful direction on writ.|-—G. recovered 
judgment in an action of debt against D. & 
employed his attorney, to whom he had previously 
assigned the debt in repayment of advances, to sue 
out execution. The attorney, who lived at 
Cheltenham, caused a fi. fa. to be sued out, directed 
to the Sheriff of Buckinghamshire, to levy on D.’s 
goods ; & the attorney's London agent indorsed on 
wrot: ‘“‘ The defendant resides at Wolverton, & 
is aninnkeeper. Levy,’’ etc., D. was, at the time, 
residing with his mother-in-law. at an inn, of which 
she was the proprietor, at Wolverton, & was 
assisting her in the management, but had no 
interest in the premises or the goods upon them. 
The sheriff, in execution of the fi. fa., seized goods 
of the mother-in-law at her inn. She brought 
trespass against the attorncy, & obtained a verdict 
upon issues joined on pleas of not guilty & denial 
of her property in the house & goods. On motion 
to enter a verdict for deft. :—Held: the verdict 
against the attorney on the issue upon not guilty 
was maintainable, the facts furnishing evidence 
that he had directed the sheriff to levy on pltf.’s 
goods.— ROWLES v. SENIOR (1846), 8 Q. B. 677; 
15 L. J. Q. B. 2315; 10 Jur. 3543; 115 E.R. 1028. 
A :—Distd. Condy v, Blaiberg (1891), 7 T. L. R- 


Refd. Thomas v. Rowlands (1886), 3 T. L. H. 148; 
Lee v Rumilly (1891), 55 J. P. 519. Mentd. Morris ». 


Salberg (1889), 22 Q. B. D. 614 
PART III. SECT. 1, SUB-SECT. 12.—D. 


& so informed the shcriff, who accord- 
ingly notified O. & B. 
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1251. —— .|—Deft., attorney for P., 
obtained judgment in a suit against W. F., & there- 
upon caused a fi. fa. to issue against the goods of 
deft. in that suit, & delivered the writ to the sheriff, 
the present pltf. The writ was indorsed, ‘ The 
defendant is [a blank] & resides at Redcar, in your 
bailiwick.”” W.F., in fact, lived at Coatham, a 
village adjoining Redcar, at which latter place his 
son, of the same name, was living. The writ was 
handed by the sheriff to an officer, who went to 
Redcar, & took possession of the goods of W. F., 
the son, who subsequently brought an action 
against the sheriff, & recovered damages. Deft. 
believed that W. F., the son, was the person against 
whom the judgment had been obtained, & the 
sheriff & his officers had no knowledge of the person 
intended by the writ, except that which they 
derived from the indorsement upon it. In an action 
by the sheriff to recover damages from deft., on 
the ground of his having directed & required pltf. 
to seize the goods of W. F., of Redcar, deft. pleaded 
that at the time, etc., he had good & probable 
reason to believe, & did in good faith believe, that 
W. F., named in the writ, resided at Redcar, & 
that he so indorsed & delivered the writ, with no 
other intent or view than to furnish such informa- 
tion as he believed to be true, for assisting pltf., as 
sheriff, in duly ascertaining whether there were In 
his bailiwick goods & chattels of W. F., named in 
the writ :—Held: the action was not maintainable, 
as the indorsement upon the writ was nothing 
more than a statement by deft., for the purpose of 
affording information to the sheriff, leaving him 
to his discretion as to how he would act.—CHILDERS 
v. WooLER (1859), 2 E. & BE. 287; 29 L. J. Q. B. 
129; 2L.T.49; 6 Jur. N.S. 444; 8W.R. 321; 


121 EK. R. 109, Ex. Ch. 

Annotations :-—Consd. Smith v. Keal (1882), 9 Q. B. D. 340; 
Morris v. Salberg (1889), 22 Q. B. D. 614; Sheffield Corpn. 
». Barclay, (1903) 2 K. B. 580. Refd. Thomas v. Row- 
lands (1886), 3 T. . R. 148. 














1252. —— ———.|——SMITH v. KEAL, No. 
1231, anile. 
1253. —-— ---——,|]-—The execution creditors’ 


solicitor endorsed a writ of fi. fa. with the state- 
ment that the execution debtor resided in a certain 
street, & the solr.’s clerk pointed out the house to 
the sheriff’s officer. This was his brother’s house, 
& his goods were seized :—Held: it was for the 
jury to say whether this was a direction to levy 
there so as to render the solr. liable-—THOMAS »v, 
RoOWLANDs (1886), 3 T. L. R. 148, D.C. 

1254. Liability to execution debtor—Writ sued 
out after debt paid.|——CLIssoLD v. CRATCHLEY, 
No. 3938, ante. 





man with the sheriff to point out C.'s 


Cc. & B. refused goods; he pointed out goods which 


yr. Liability to third party — Seizure 
of party’s yoods— By bailiff’s assist- 
ant—Bailiff indemnified only.|— The 
attorney for an execution creditor, who 
indemnified the bailiff who executed 
the fi. fa., is not responsible to an 
assistant whom the bailiff employed, 
for damages recovered against such as- 
sistant by a person who claimed the 
goods seized as his property.—LKapus 
v. DOUGALL (1864), 14 C. P. 352.—CAN. 

gs. -+—Defts., who lived 
in H., had a claim against W. at L., & 
thinking he was carrying on business 
on his own account issued a writ 
therefor through their solrs. C. & B., 
which was served vy C., who went to 
I. under special instructions from 
defts, to do so, & to take such steps as 
he might think best to recover the 
claim. A judgment was afterwards 
obtained, & an execution against W.’s 
goods issued. The sheriff sent his 
officer to execute the writ, who was 
informed by W. that he had no goods, 
which the officer believed to be true, 








to accept this, & wrote to the sheriff 
in offect that he had acted improperly 
in not seizing the goods, on ex p. 
statements, & that he must take such 
action as would enable him to test the 
truth of the statements he had acted 
on. The sheriff then seized the goods 
& applied for an interpleader order. 
The goods were proved to be pitf.’s. 
In an action to recover damages 
occasioned by the seizure :—Held: the 
sheriff must be assumed to have seized, 
under the _ circumstances, under 
instructions from defts.’ solrs., & as 
the solrs. were acting under special 
instructions from defts. to take such 
procecauiss as they might think best, 
he latter were lable to pitf.-—WI1LKIN- 
a HARVEY (1887), 15 O. R. 346.— 


-}—Action for wrong- 
ful seizure of goods against A., the 
execution creditor, & B., her attorney, 
jointly. The attorney, who had given 
the sheriff a fi. fa. against C., sent a 


the sheriff seized & which, on an inter- 
pleader issue, were found to be tho 
goods of D., pitf. in the present action : 
—Held: the attorney having directed 
the sheriff to seize the goods which 
the man should point out, the conse- 
quence was just the same as if he had 
himself pointed out the wrong goods 
& directed the sheriff to seize them, & 
he was personally liable.—PoWER v. 
Seine (1870), I. R. 4 Cc. L. 404,.— 


1254 i. Liability to execution debtor— 
Writ sued out after debt paid. }—Where, 
after deft. had paid & satisfied a judg- 
ment recovered against him, pltf.’s 
attorney, acting under pltf.’s instruc- 
tions, issued a fi. fa. under which deft.’s 
goods were taken in execution :-—Held : 
pitf. & the attorney were jointly liable 
as trespassers; & the mere fact of the 
attorney acting under his client's 
instructions, without setting up want 
of notice or knowledge of the judg- 
ment being satisfied, afforded him no 
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Liability of execution creditor for acts of 
solicitor.|—See Nos. 1234-1239, ante. 

Scope of authority.|-—Sce Nos. 849, 1231, 1235, 
ante. 





Of Other Peraons. 


1255. Private person seizing goods—Debtor 
being bankrupt—-Trover—Necessity for joining 
officer.|—-Trover lies against taker in execution of 
bkpt.’s goods without joining the officer.— RUSH v. 
Baker (1734), Cunn. 130; 2 Stra. 996; Bull. 
N. P. 41; 94 E. R. 1107. 

Annotations :—Expld.Whitmore ». Greene (1844), 2 Dow. & 
L. 174. Refd. Menham v. Edmonson (1799), 1 Bos. & P. 
369; Balme v. Hutton (1833), 9 Bing. 471; Woollen v. 
Wright (1862), 1 H. & C. 554. 

1256. Attachment-——Necessity for notice-— 
R. S. C., Ord. 44, r. 2.|—-Under the above Ord. a 
motion for an attachment for removing goods out 
of the custody of the sheriff can only be made on 
notice. —EYNDE v. GOULD (1882), 9 Q. B. D. 335 ; 
31 W. R. 49; sub nom. Re EYNDE v. GovuLp, 
Ex p. YORKSUIRE SHERIFF, 51 L. J. Q. B. 425, 
D.C. 





--|—See, generally, Con- 
TEMPT OF Count, Vol. XVI, p. 62, Nos. 703-709. 

1257. Persons assisting bailiff.|—To trespass for 
entering a house & taking goods, deft. nay plead 
that he entered in aid of a bailiff & took the goods 
of another.—TEMPLEMAN v. CASE (1711), 10 
Mod. Rep. 24; 88 E. R. 608. 

1258. -—-- Constable.|—Where a constable of a 
parish accompanied a sheriff's officer, who was 
about to seize goods under a fi. fa., for the purpose 
of keeping the peace, but interfered in aid of the 
officer & assisted in removing some of the goods :— 
Held: he was liable in trespass for so doing.-— 
BLUIKLEY v. LORD, HULTON & TICKEL (1838), 2 
J.P. 777. 

1259. Auctioneer—Action against sheriff, auc- 
tioneer & others—Right of indemnity from co- 
defendants.|—There is no implied promise on the 
part of a sheriff to indemnify an auctioneer who 
sells goods seized under a fi. fa. when employed to 
do so by the sheriff’s officer to whom the warrant 
was directed & pltf.’s attorney in the original cause, 
although the sheriff certified to the excise office 
that he himself had seized & sold the goods, & 
he in fact received his poundage from the produce 
of the sale. If an action of trespass is brought by 
the owner of the goods against the auctioneer, the 
sheriff & others, all the damages awarded in which 
are Jevied upon the auctioneer alone, he has no 
ree for a contribution against any of his co- 

efts. 

Qu. : whether if the sheriff had himself actually 
employed & directed the auctioncer to sell the 


protection.—MOoNEBY — v. 

(1875), 25 C. P. 244.—CAN. 
a. Countermand of instruc- 
tions to sheriff.J—DItfs.’ attorney had 
directed the sheriff not to sell the 
goods of I.., but to levy upon another 
deft. in the suit. That deft, having 
remonstrated & urged him to sell, he 
telegraphed to the attorney to know 


MAUGHAN 





tion. 


to them, & 
HENRY 2. 


the attorney in issuing & enforcing 
three executions to different counties 
was improper, & 
instructions could form no justifica- 
The ct., therefore, ordered him 
at once to refund to defts. the pounvage 
retained by two of the sher 
pay the costs of the executions directed e 
of this application.— 
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goods, there would have been an implied promise 

of indemnity.—-FAREBROTHER v7. ANSLEY (1508), 

1 Camp. 343, N. P. 

Annotations :-—Consd. Shackell v. Rosier (1836), 2 Bing. N.C. 
634. Refd. Bettsr, Gibbins (1834), 2 Ad. & Kl. 57. Mentd. 
Burrows ¢v. Rhodes, (1899) 1 Q. GB. 816. 


F. Rights of Third Parties. 

1260. Right of action—Malicious seizure of 
goods.|—SANDERS v. POWELL (1664), 1 Lev. 129 ; 
83 E. R. 332; sub nom. SAUNDERS v. POWELL, 
1 Sid. 183; 1 Keb. 693. 


Annotations :—Mentd. Rt. v. Lawly (1731), 1 Barn. K. B. 
459; Adamson t. Jarvis (1827), 4 Bing. 66. 


1261. Party estopped from disputing 
seizure — Acquiescence in seizure & sale.|—In an 
action of trover, it appeared that, pltf. being the 
legal owner of the goods in question, they were 
seized while in the actual possession of a third 
party, under an execution against such third 
party, & sold to deft.:—Held: under a plea 
denying pltf.’s possession, deft. might show that 
pltf. authorised the sale ; & a jury might infer such 
authority from pltf. consulting with the execution 
creditor as to the disposal of the property, without 
mentioning his own claim, after he knew of the 
seizure & of the intention to sell.— PICKARD v. 
SEARS (1837), 6 Ad. & El. 469; 2 Nev. & P. K. B. 
488; Will. Woll. & Dav. 678; 112 EK. R. 179. 
Annotations :—Expld. & Distd. Kletcher +. Manning (1844), 

12 M. & W. 571. Consd. Ringham v. Clements (1848), 

12 Q. B. 260; Richards v. Johnson (1859), 6 dur. N.S. 

520. Refd. Banks », Newton (1847), 16 1. J. Q. B. 142; 

Dunston v. Paterson (1857), 2 C. B. N.S. 495; Harding 

@. Hall (1866), 14 L. T. 410. Mentd. Hac p. Branson 

(1837), 3 Hodg. 1382; Gregg v. Wells (1839), 10 Ad. & Et. 

90; Sandys » Hodgson (1839), 10 Ad. & Hl. 472; Brown 

v. Thorpe (1841), 11 L. J. Ch. 73; Cheltenham & Grand 

Junction Western Union Ry. v. Daniel, Cheltenham & 

Grand Junction Western Unon ASE v. De Medina (1841), 

6 Jur. 577; Doe d. Muston » Gladwin (1845), 6 Q. B. 

953; Boydell v. Eckstein (1846), 7 L. T. O. S. 261; 

Nickells v. Atherstone (1847), 10 Q. B. 944; Freeman v. 

Cooke (1848), 2 Exch. 654; Machu v. I. & 5S. W. Ry. 

(1848), 2 Exch. 415: Price vr. Groom (1848), 2 Exch. 542 ; 

Doe v. Challis (1851), 17 Q. B. 1866; West & Green v. 

Elnore (1851), 18 L. T. O. S. 207; Howard v. Hudson 

(1853), 2 E. & B. 1; KR. v. Ambergate, etc. Ry. (1853), 

20 L. T. O. S. 246: Foster v,. Mentor Life Assce. (1854), 

3 EH. & B. 48; Jorden «. Money (1854), 5 H. L. Cus. 185; 

Hawker v. Hallewell (1856), 3 Sm. & G. 194; Tyerman vr. 

Smith (1856), 6 KE. & 13. 719; Bil ». Richards (1857), 

26 L. J. Ex. 409; Simpson v. Accident Death Insce. (1857), 

2C. BLN, 8. 257; Clarke & Chapman «1. Hart (1858), 

6 H. L. Cas. 633; Cornish v. Abington (1859), 4 H. & N. 

549; Loevy v. Hale (1859), 29 L. J. C. P. 127; Re North 

British Australasian Co., Hz p. Swan (1859), 7 C. B. N.S. 

400; Piggott v. Stratton (1859), 1 De G. F. & J. 33; 

Cairncross v. Lorimer (1860), 3 L. T. 130; Broadbent v. 

Barlow (1861), 3 De G, F. & J. 570; Cave wv. Mills (1861), 

8 Jur. N.S. 363; White ». Greenish (1861), 11 C. B. N.S. 

209; Loffus », Maw (1862), 3 Giff. 592; Palmer v. Met. 

Ry. (1862), 31 L. J. Q. B. 259; Ashpitel v. ryan (1863), 

3B. & S. 474; Metters v. Brown (1863), 7 L. T. 795; 

Swan v. North British Australasian Co. (1863), 2 H. & C. 

175; McCance v. L. & N. W. Ry. (1864), 11 L. T. 426; 

Phillips v. Im Thurn (1866), L. R. 1 C. P. 463; MceKvoy 

v. Drogheda Harbour Comrs. (1867), 16 W. R. 34; He 

Bahia & San Francisco Ry. (1868), L. R. 3 Q. B. 584 ; 








theo goods to pltfs. until he should 
consult the attorney who told him to 
use his own judgment :—Held: this 
did not make the attorney a wrongdoer, 
& answerable for the bailiff’s conduct.—~ 
STIWART v. COWAN (1877), 40 U. C. H. 
346.—CAN. 


: Judgment signed a day too 
soon.J—WaRbD v. GRUT, Mac. 560.— 


that his client’s 


ffs, & to 





if he should do so, & in answer was 
told that he must uct as he though fit 
according to his own judgment. He 
thereupon sold L.’s goods :—Held: 
this answer was an abandonment of the 
first direction BOULTON ». SMITH 
peels 17 U. C. R. 400.—CAN, 





: Enforcing three executions 
—Though on client's instructions. }— 
Under the facts of this case, there 
being no ground for apprehension of 
losing the debt, that the conduct of 


COMMERCIAL BANK OF 
CANADA (1859), 17 U. C. R. 104.—-CAN. 


Cc. -}—An attorney indorsing a 
writ of possession & fi. fa.in ejectment, 
the proceedings on which were 
ultimately set aside for irregularity :— 
Held : liable for the trespass committed 
by the sheriff in executing the same.— 
BENSON v. CONNOR (1857), 6C. P, $56.— 








d. .}—Deft., a divisional ct. 
bailiff, refused on demand to give up 


PART III. SECT. 1, SUB-SECT. 12.—F. 

{. Decree authorising sale of _de- 
Sendant’s interest in estate — Whole 
estate sold—Including interests of third 
partices—Refusal of court to confirm 
sale.}—Pltf. made application to con- 
firm a sale of certain land to M., pur- 
orting to have been made under a 
udgment of the ct. in this action. 
The judgment provided that upon 


Part III.—ParticuLtarR Forms or EXrcurion. 


Knights v. Wiffen (1870), L. R. 5 Q. B. 660; Webb »v. 
Herne Bay Comrs, (1870), l. R. 5 Q. B. 642: Stimson v. 
Farnham (1871), L. R. 7 Q. B. 175: Goddard v. Smith 
(1872), L. R.3 P. & D. 73; Citizens’ Bank of Louisiana v. 
First National Bank of New Orleans (1873), L. R. 6 H. L. 
352; Le Clerc v. Greene (1873), 22 W. R.428; Morrison v. 
Universal Marine Insce, (1873), L. R.8 Exch. 197 ; Shrop- 
shire Union Rys. & Canal Co.» KR. (1875), L. R. 7 H. LL. 
496; Wadling v. Oliphant (1875), 1 Q. B.D. 145; Wal- 
rond v. Hawkins (1875), L. R. 10 GC. 2, 342; Goodwin 
v, Robarts (1876), 1 App. Cas. 476; Polak v. Iverett 
(1876), 1 Q. B. D. 669 ; Angus v. Dalton (1877), 3 Q. B. D. 
$5; Johnson v. Credit Lyonnais Co. (1877), 3G. P. D. 32; 
Rumball v, Metropolitan Bank (1877), 2 Q. B. D. 194; Ze 
Church & Empire Fire Insce. Fund, Andress’ Case (1878), 
8 Ch. D. 126; Simm v. Anglo-American Telegraph Co., 
Anglo-American Telegraph Co. v. Spurling (1879), 5 
Q. BK. D. 188 ; Aldorson v. Maddison (1880), 5 Ex. D. 293; 
oseph v. Webb, Joseph v. Lyons, Joseph v. Pidcock, 
Joseph v. Jones (1883), Cab. & Kl. 262; Manchester & 
Oldham Bank vy. Cook (1883), 49 L. T. 674; Ashby rv. 
Day (1885), 54 L. J. Ch. 935; Roe v. Mutual Loan Fund 
1887), 19 Q. B. D. 347; Colonial Bank v. Cady & 

illiams, London Chartered Bank of Australia v. Cady 
& Williams (1890), 15 App. Cas. 267; Low v. Bouverie, 
[1891] 3 Ch. 82; Tomkinson v. Balkis Consolidated Co. 
(1891), 64 L. T. 816; Flatau v. Sawyer (1892), 8 I. L. R. 
656; Sarat Chunder Dey ». Gopal Chunder Lala (1892), 
8T. L. R. 7323; Re Bentley & Yorkshire Breweries, Kx p. 
Harrison (1893), 69 L. T. 204; Henderson v. Williams, 
[1895] 1 Q. B. 521; Scholfield v. Londesborough (1895), 
14.151; Hunt v. Fripp (1897), 77 L. T. 516; Bechuana- 
land Kxploration Co. v. London Trading Bank, [1898] 
2Q. B. 658; Re National Bank of Wales, [1899] 2 Ch. 629 ; 
Palmer v. Moore, [1900] A. C. 293; Farquharson v. King, 
{1901} 2 K. B. 697; Morison v. London County & 
Westminster Bank (1913), 108 L. T. 379; Coleman +. 
London County & Westminster Bank, [1916] 2 Ch. 353; 
London Joint Stock Bank v. Macmillan & Arthur, [1918] 
A. C. 777; Pearl Mill Co. v. Ivy Tannery Co., [1919] 1 
K. B. 78; Colley 7. Overseas Exporters, [1921] 3 K. LB. 
302; Maclaine v». Gatty, [1921] 1 A. GC. 376; Bradford 
v. Price (1923), 92 L. J. K. B. 871; Jones (Holloway) v. 
Woodhouse, [1923] 2 K. B. 117. 


1262. Right to goods arising in futuro— 
Mortgage.|—In Mar. 1838, A. demised to h., by 
way of mtge., a house, to hold thenceforth for the 
remainder of an unexpired term, wanting one day ; 
& by the same deed he assigned & transferred to LB. 
all the fixtures, & other chattels & effects, in & 
about the house, to hold to B. for his absolute 
use & benefit, subject to two provisions in the deed 3 
first, that B. should reconvey the house, if A. 
should pay the principal money, with interest, on 
June 24 following ; secondly, that if default should 
be made at the day & time, it should be lawful 
for B. to enter & take the rents, etc. A. continued 
in possession of the premises, & upon June 10 the 
sherill entered & levied upon the goods on the 
premises under a fi. fa., at the suit of a creditor 
of A.:—Held: B. had no right of possession 
under the demise prior to June 24, & not having 
entered, could not maintain trespass against the 
sheriff.—WHEELER v. MONTEFIORE (1841), 2 
Q. B.133; 1 Gal. & Dav. 493; 11 L. J. Q. B. 34; 6 
Jur. 299; 114 HK. BR. 53. 

Annotations :—Expld. Doe d. Parsley v. Duy (1842), 2 Q. B. 

147. Refd. White v. Morris (1852), 11 C. B. 1015; Barker 

v. Furlong, [1891] 2 Ch. 172. entd. Rogers 7. Graze- 

brook (1846), 8 Q. B. $95; Evans v. Wright (1857), 27 

L. J. Ex. 50. 

1263. Effect of interpleader proceedings. |— 
A judge’s order, made under Interpleader Act, 
1831 (c. 58), s. 6, directed that the goods should 
be sold by the sheriff, & the money paid into ct. to 
abide the event of an issue to be tried between the 
claimant & the execution creditor. The issuc was 
tried, & a verdict found for the claimant, who 
thereupon brought an action of trespass against 
the sheriff, for breaking & entering his dwelling- 
house, & seizing his goods & converting them to his 
own use. The ct. made absolute a rule for striking 
out so much of the declaration as charged the 
seizure & conversion of the goods. Semble: the 


—Held: 











default by deft. in the payment of a 
certain sum, all his estate, right, title 
& interest in the land should be sold: 


as it was shown upon this 
application that other persons than 
deft. had an interest in the land, the CAN. 
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proceedings ought in snch a case to be stayed 

altogether.—ABsBotTr v. RicHarps (1846), 15 

M. & W. 194; 3 Dow. & L. 487; 15 L. J. Ex. 330 ; 

6L. T. O. S. 395; 153 E. BR. 819. 

Annotations :—Retd. Jessop v. Crawley (1850), 19 lu. J. Q. B. 
$19; Mercer ». Stanberry (1856), 20 J. 1. 407; Jones 
v. Williams (1859), 28 L. J. Ex. 324; Cramer v. Matthews 
(1881),7 Q. B.D. 425. Mentd. Jousiffe v. Bayley (1866), 
15 L. T. 219. 

1264. ——.— -—--- On action for unlawful entry.|— 
Goods seized by the sheriff under a fi. fa. against 
A., out of the ct. of Exch., were claimed by B., to 
whom they were restored upon the establishment 
of her right upon an issue directed, at the sheriff's 
instance, under the interpleader Act, 1831 (c. 58). 
B. afterwards brought trespass against the sheriff 
for breaking & entering her house, on the occasion 
of the seizure. The ct. refused to stay the pro- 
ceedings, holding the relief & protection afforded 
to the sheriff by Interpleader Act, 1831 (c. 58), 
s. 6, to be confined to disputed claims to the goods 
seized, or to their proceeds. Semble: if the pro- 
ceeding in this ct. were a violation of the inter- 
pleader order, the application for relief should have 
been made to the ct. in which the interpleader 
took place.—HoLiirr v. LAURIE (1846), 3 C. B. 
334; 4 Dow. & L. 205; 151. J. O. P. 294; 10 
Jur. 860; 136 KE. R. 134. 

Annotations :—Distd. Jessop v. Crawley (1850), 15 Q. B. 212 5 


Winter v. Bartholomew (1856), 11 Kxeh. 704. Consd. 
Smith v. Critchtield (1885), 14 Q. B. D. 873. 


1265. ~ a | — Goods were scized in 
the house of J., under a warrant of execution from 
a county ct. in an action against M. J. claimed the 
goods. The judge of the county ct., on inter- 
pleader summons, adjudicated that they belonged 
to M. J. then sued the officer who had seized, 
in Queen’s Bench, in trespass for entering his 
premises & seizing the goods:—Held: under 
9 & 10 Vict. c. 95, 5s. 118, a judge might stay the 
action in Queen’s Bench, it not being shown that 
there was any cause of complaint besides that of 
entering the premises to seize the goods. Semble: 
it would have been otherwise if the adjudication 
in the county ct. as to the goods had been in favour 
of J., the claimant.—JESsoP v. CRAWLEY (1850), 
15 Q. B. 212; Rob. L. & W. 357; Cox, M. & H. 
296; 19 L. J. Q. B. 319; 15 L. T. O. 8.1855 14 
Jur. 697; 117 H.R. 488, 


Annotations :-~-Distd. Cater v. Chignell (1850), 15 Q. B. 217. 
Consd. Jousiffe v. Bayley (1866), 15 lL. T. 219. 


1266. .|—Where an interpleader 
summons under 9 & 10 Vict. c. 95, s. 118, in respect 
of goods taken in execution, has been decided in 
favour of the claimant, an action of trespass may 
afterwards be brought for breaking & entering the 
premises in which the goods were seized.—CATER yp. 
CHIGNELL (1850), 15 Q. B. 217; 117 E. R. 440; 
sub nom. CHATER v. CHIGNELL, 19 L. J. Q. B. 520 ; 
14 Jur. 697. 


Annotations :—Consd. Jousiffe v. Bayley (1866), 15 L. T.: 
219. Refd. Jones v. Williams (1859), 4 B. & N. 706. 


1267. ———.]—-A sheriff entered the house 
of A., & seized therein his goods, & also goods 
belonging to the execution debtor. A. brought 
an action of trespass against the sheriff, who 
thereupon obtained an interpleader summons, & 
the judge ordered that the execution creditor be 
barred as to the goods of A., & that all further 
proceedings in the action be stayed :—Held: the 
judge had power under the Interpleader Act, 
1831 (c. 58), s. 6, to stay the proceedings, & the 
power was properly exercised, it not appearing 
that the sheriff had committed any excess.— 
WINTER v. BARTHOLOMEW (1856), 11 Exch. 704 ; 




















saie could not be confirmed.—BUTLER 
v. ForsBrESs (1906), 4 W. L. R. 579.— 
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Sect. 1.—Writ of fiert facias: Sub-sect. 12, F.; 
sub-sect. 13, A.] 


25 L. g. Ex. 62; 26 L. T. O. 8S. 226; 4 W. R. 264; 

156 ki. h. 1013. 

Annotations :-—Consd. Smith v. Critchfield (1885), 14 Q. B. D. 
873. Refd. Carpenter v. Pearce (1858), 27 L. J. Ex. 143. 
1268. -]—On the hearing of an inter- 

pleader summons in the county ct. under 9 & 10 

Vict. c. 95, s. 118, in respect of goods which had 

been taken in exccution under an order of the 

county ct., upon a judgment recovered in the said 
ct. at the suit of A. against B., the judge of the 
county ct. decided that the goods were the property 
of claimant, tHe present pltf., & thereupon made 
the folowing order: ‘‘ That the goods are the 
property of claimant ; that A. do pay the costs of 
the proceedings, with 1s. damages for the seizure 
of the goods; & that the high bailiff do pay 1s. 
damages for the seizure of the goods.” Such 
damages & costs were duly paid to & received by 
claimant, who then brought the present action 
against deft., the high bailiff, for trespass to his 
house, & for seizing his goods, to which deft. 
pleaded ‘‘ Not gulity by statute’’:—Held: the 
proceedings in the county ct. under Interpleader 

Act, 1831 (c. 58), & the award of damages by the 

judge of the county ct. in respect of the seizure of 

the goods, did not bar pltf.’s right of action against 
the high bailiff for the trespass to his house in 
respect of which no damages had been awarded 

& no adjudication had been made by the judge of 

the county ct. 

There is no jurisdiction in the county ct. judge 
to entertain the question of trespass under such 
circumstances ;_ his jurisdiction is limited to 
deciding whose is the property in the goods seized, 
& what may be said to arise incidentally from the 
seizure of those goods, in relation to the goods 
themselves. 

Qu.: whether there was any power in the judge 
of the county ct., on the hearing of the intcr- 
pleader summons, to make an order restraining 
claimant from bringing the present action.— 
JOUSIFFE v. BAYLEY (1866), 15 L. T. 219; 30 
J. P. 808. 

1269. -|\—Under a writ of fi. fa. 
against a son the sheriff seized goods of his father, 
in whose house the son lived. ‘The son had in fact 
no goods there except some wearing apparel. 
The writ was indorsed with a statement that the 
son lived at a certain address, which was in fact 
the father’s house though the indorsement did not 
state this. The father gave verbal notice to the 
bailiff that he claimed the goods, & the next day 
the sheriff issued an interpleader summons. 
Meanwhile the father had commenced an action 
against the sheriff alone claiming an injunction to 
restrain him from remaining in possession, & the 
judge without requiring notice to be given to the 
execution creditor, granted the injunction. The 
sheriff appealed, & meanwhile the execution creditor 
on the hearing of the interpleader summons had 
admitted that the goods seized were the father's. 
No misconduct on the part of the sheriff was 
proved :—Held: (1) the action was premature, 
the father ought to have waited to see the result 
of the interpleader proceedings & he must bear his 
own costs of the motion for the injunction in 
both cts.; (2) the judge ought not to have granted 
the injunction without hearing the execution 
creditor who should have been made a party to 
the action or at any rate served with notice of 
it.— HILLIARD v. HANson (1882), 21 Ch. D. 69; 
47 1. T. 342 ; 81 W. R. 151, 0. A. 

1270. —-- -—_.]-Where the sheriff scized 
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goods under a fi. fa & a person other than the person 
against whom the process issued claimed the goods 
& paid out the sheriff under protest :—Held: the 
money so paid to the sheriff under protest was the 
proceeds of goods taken in execution within the 
meaning of Ord. 57, r. 1 (b), & the sheriff was 
entitled to interplead in respect thercof. 

Where the sheriff in the execution of a fi. fa. 
enters the premises of a person other than the 
execution debtor & there seizes goods believing 
erroneously that such goods belong to the execution 
debtor, the sheriff may, upon interpleader pro- 
ceedings, be protected against an action for tres- 
pass to the land as well as against an action for 
seizure of the goods, if no substantial grievance 
has been done to the person whose premises are 
wrongfully entered (per CuR.).—SMITH v. CRITCH- 
FIELD (1885), 14 Q. B. D. 8738; 541. J. Q. B. 366 ; 
54 L. T. 122; 33 W. R. 920; 17T. L. R. 421, 0. A. 
Annotation :-—Refd. De Coppett v. Barnett (1901), 17 

T. L. R. 273. 


1271. Conduct of execution debtor. |— 
As a general rule, where one person’s goods are 
lawfully seized for another’s debt, the owner of 
the goods is entitled to redeem them, & to be 
reimbursed by the debtor against the money paid 
to redeem them, & in the event of the goods 
being sold to satisfy the debt the owner is entitled 
to recover the value of them from the debtor; & 
the right to indemnity exists although there may 
be no agreement to indemnify, & although there 
may be in that sense no privity between the 
owner of the goods & the debtor. Deft. bought 
the business of an ironmonger in his own name for 
his two sons; he paid the greater part of the pur- 
chase-money. The banking account of the busi- 
ness was kept by him, & he drew the cheques on 
that account. <A society having obtained judg- 
ment in an action against deft., certain goods of his 
sons were seized by the sheriff: the sons claimed 
the goods; but upon an interpleader summons 
taken out by the sheriff, the claim of the sons was 
barred, & the goods were sold. They realised 
£1,300, & this sum was paid into ct. in the action by 
the society against deft. as a security for what 
might be found due to the society from deft. upon 
taking certain accounts. Deft.’s sons were after- 
wards adjudicated bkpts., & pltf. was appointed 
their trustee. Deft. agreed with pltf. that, in 
consideration of his sons’ goods having been 
seized & sold on behalf of the society in respect 
of an alleged claim against him, he would pay 
£300 per annum to pitf. until he should have paid 
a sufficient sum to pay the trade creditors of his 
sons in full. Pltf. having brought the present 
action to recover £1,200 due by virtue of the above- 
mentioned agreement, or in the alternative £1,300, 
the value of the goods seized :—Held: even if 
deft.’s express promise to pay £1,200 was not 
legally binding upon him, nevertheless the action 
was maintainable; for although the decision 
upon the interpleader summons did not estop 
deft. from showing that the seizure by the sheriff 
was unlawful, nevertheless he had by his conduct 
led to the seizure, & the goods of his sons had been 
legally taken for his debt; deft., therefore, was 
bound to indemnify his sons, & pltf., as their trustee 
in bkpcy., was entitled to have judgment entered 
for him for the sum of £1,200, which he was willing 
to accept instead of £1,300, the value of the goods 
seized.—_ EDMUNDS v. WALLINGFORD (1885), 14 
Q. B. D. 811; 54 L. J. Q. B. 305; 52 L. T. 720; 
49 J. P. 549; 33 W. R. 647, 0. A.; previous pro- 
ceedings (1884), 1 Cab. & El. 334, N. P. 


Annotations :—Consd. The Orchis (1890), 15 P. D. 38. 
. Re Button, Hx p. Haviside, (1907) 2 K. B. 180, 
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1272. ——— Where sheriff made all reasonable & 
necessary inquiries.|.—Morris v. SALBERG, No. 
1236, ante. 

1278. Goods of third party seized—Rescue by 
owner from sheriff—Legality of.|—-By a contract 
of sale, the property sold was to be paid for by 
ready money. The vendee induced the servant 
of the vendor to deliver it for a cheque upon a 
banker, by representing it to be as good as money ; 
in fact he had overdrawn his account for many 
months, & when the cheque was presented, pay- 
ment was refused. On the same day that the 
goods were purchased, the vendee gave a warrant 
of attorney to a creditor under which judgment 
was immediately entered up, & execution issued, & 
the property in question seized by the bailiff of a 
liberty. While it was in his custody, the original 
owner rescued it :—Held: in an action brought 
against the latter by the bailiff of the liberty for the 
rescue, that the question whether the contract 
of sale was so vitiated by fraud as to prevent the 
property in the goods passing to the vendce, 
depended upon a question of fact, which ought to 
have been submitted to the jury, viz., whether the 
vendee had obtained possession of the goods with 
a preconceived design not to pay for them.— 
Bristor (HARL) v. WILSMORE (1823), 1 B. & C. 
514; 2 Dow. & Ry. K. B. 755; 1 Dow. & Ry. M. C. 
407; 1L. J.O.S. K. B. 178; 107 BE. R. 190. 
Annotations :-—Refd. Stephenson v. Hart (1828), 1 Moo. & P. 


357. Mentd. Peer v. Humphrey (1835), 2 Ad. & El. 495; 
Dixon v. Howetson (1863), 16 L. T. 295. 


1274. Whether larceny.|-—On a trial 
for larceny of goods laid by the indictment in the 
high sheriff, the jury found that the prisoner had 
taken certain goods which were in the possession 
of the sheriff, & the goods taken were the prisoncr’s 
own property, & that the sheriff had seized them 
in an execution against the prisoner’s wife, being 
under the inpression that they were her goods :—- 
Held: on these findings the verdict was one of not 
guilty.—R. ». Kniautr (1908), 73 J. P. 15; 25 
T. L. R. 87; 53 Sol. Jo. 1013; 1 Cr. App. Rep. 
186,C.C. A. 

Against other parties to execution.|---See Sub- 
sect. 12, A.—E., ante. 








SuB-SECT. 13.—WRits IN AID. 
A. Venditionit Haponas. 
See R. S. C., Ord. 43, rr. 2, 5. 
1275. Part of writ of fleri facias..—Huatrs v. 
REEs, No. 1292, post. 
1276. To compel sale by sheriff.]—- CLERK v. 
WITITERS, No. 66, ante. 








1277. -|\—MILTON v. EXLDRINGTON, No. 
817, ante. 
1278. .|—All actions for breach of duty of 


the office of sheriff must be brought against the 


PART III. SECT. 1, SUB-SECT. 13.—A. k 


g. What sheriff may sell—Debdtor’s © writ of ven. 
beneficial intcreat. }—The sheriff under a 








.}+—It is no defect. in 
ex, against lands, that 
it has not three months between its 
teste & return.— LANDRUM vw. MAc- 
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high sheriff, though by default of the under sheriff 
or bailiff. The legal & proper mode of compelling 
a sale by the sheriff where he makes delay or refuses 
is by writ of venditioni exrponas (LORD MANSFIELD). 
—CAMERON v. REYNOLDS (1776), 1 Cowp. 403 ; 
98 BK. R. 1154. 

Anndalion :—Mentd. Yorke «. Chapman (1839), 10 Ad. & El. 


1279. Necessity for—-Where sheriff out of office.| 
—Goods seized under a fi. fa. may be sold by the 
sheriff after he is out of his office, without a 
venditioni eaponas.—AYRE v. ADEN (1605), Cro. 
Jac. 73; 79 EK. R. 623; sub nom. AYER v. ADEN, 
Yelv. 44; sub nom. ADYN v. AYRE, Moore, K. B. 
757. 

Annotations :—Consd. Wilcox & Litchey v. Pokinhorn (1728), 
1 Barn. K. B. 81. Refd. Mildmay v. Smith (1672), 2 
Saund. 343; Clerk 7. Withers (17045, 2 Ld. Raym. 1072 ; 
Jeanes v. Wilkins (1749), 1 Ves. Sen. 195. Mentd. Langdon 
v. Wallis (1698), 1 Lut. 582. 

1280. Sale at less than value of goods—-Whether 
sheriff concluded by previous return.|—-Where the 
sheriff by virtue of the writ venditiont exponas 
sells the thing under the value. there he shall be 
discharged, but otherwise where he sells the goods 
ex officio (DODDERIDGE, J.).—SLYE’s CASE (1619), 
Godb. 276 ; 78 KE. R. 161. 

1281. - At best rate obtainable.]——R. v. 
Birp, No. 584, ante. 

1282. When granted—Extent in fleri facias 
issued on same day.|—R. v. DEVON, SHERIFF, 
No. 1051, ante. 

1283. Return to writ—Want of buyers—Attach- 
ment for such return.]-—— The ct. refused to grant 
an attachment against the sheriff, because he had 
returned to a writ of venditioni exponas that part 
of the goods levied remaincd in his hands for want 
of purchasers.—LEADER v. DANVERS (1798), 1 
Bos. & P. 359; 126 E. RR. 952. 

1284. .|—Attachment refused 
against the sheriff for not selling under a 
venditioni exponas, where he had returned he 
could not sell for want of buyers.—ANON, (1815), 
2 Chit. 390. 

1285. - Amendment of return.|— 
NEEDHAM v. BENNET, No. 1052, ante. 

1286. Whole sum produced by sale—-No 
deduction to be included—Application to court for 
allowance of extra charge.|—-The sheriff selling 
under a venditioni exponas is not entitled to deduct 
anything, cither for extra expenses or poundage 
or to return such a deduction. Ile must make a 
return of the whole sum produced by the sale, 
when the ct. order it to be paid over, deducting 
poundage he must move the ct. for any extra 
allowance to which he may be entitled.—R. v. 
Jones (1814), 1 Price, 205; 145 BK. R. 1378. 

1287. Goods sold—Proceeds retained for 
other party.|—A sheriff having returned a levy 
under a writ of fi. fa., cannot return to the 











oy 

















issued— Before return to venditioni 
exponas.j}—-A sheriff returned ‘‘ goods 
on hand ”’ to a fi. fa., having made no 
seizure, & pltf. issued a ven. ez., but, 


writ. of venditiont exponas, has only 
ower to soll the debtor’s beneficial 
nterest, & the rights of other bene- 
ficiaries antecedent to the registration 
of the writ of fi. fa. will be protected 
on proper proceedings being taken at 
any time before the registration of the 
transfer from the sheriff.— Re BosQquet 
(1883), 17 S. A. L. R. 173.—AUS. 

h. Return to writ— Time for.)-—A 
ven. ex. against lands having but a 
few days between the teste & return is 
irregular, although the statutes re- 
epee the teste, delivery, & return of 
the ft. fa. may have been complied.— 
ARMOUR & Davis v, JACKSON (1824), 
Tay. 115.—CAN, 


MARTIN (1842), 1 U. C. R. 394.—CAN. 

1. ** Goods on hand."”|}|— An 
attachment may issue for returning 
*‘goods on hand’? to a ven. ex.— 
HARPER v. POWELL (1839), (1823-1900), 





3 Ont. Dig. 6430.—CAN 
m. Sheriff parting with oods 
levied—What remedy available.}—lIf the 


sheriff has parted with goods which 
he had levied on under an execution, 
he cannot be called on to sell under 
a& ven. ex.; the remedy against him is 
by action.—PHILIPS v. DICKENSON 
Cane! (1825-1897), N. B. Dig. 713.— 


n. Second writ of fleri factas 


discovering that there had been no 
seizure, issued another fi. fa., without 
a return to the ven. ery. The second 
fi. fa. was set aside with costs, which 
the sheriff was ordered to pay, & to 
amend his return to the first writ.— 
LEMOINE 0. RAYMOND (1845), 2 
U. C. R. 379.—CAN, 

o. Sale by sheriff — After return 
day.}—The sheriff may sell the goods 
under a ven. ex. after return day.— 
BANK OF UPPER CANADA ¥. MACFAR- 
LANE (1848), 4 U. C. R. 396.-—CAN. 


p. Irregularity in issue of writ— 
Sheriff's deed—Validity of.}—Any irre- 


gularity in issuing the ven. ez. will 
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Sect. 1.—Writ of fieri facias: Sub-sect. 18, A. & B. 
Sect. 2: Sub-sects. 1, 2, 3 & 4, A.] 


venditioni exponas, that he was sold the goods, 
but detains the money for another party, pltf. 
under a prior writ of execution; & the ct. will 
quash such a return on motion. They will not, 
after such a proceeding, give the sheriff leave 
to amend his return.-—Rowk v. Tapp (1821), 9 
Price, 317 ; 147 E. R. 105. 

annotation :—-Distd. R. v. Herts, Sheriff, Dod »v. Coleman 

1841), 9 Dowl. 916. 


1288. Amendment of return.|— If, to a writ 
of venditioni exponas for goods already taken in 
execution, with a clause of fi. fa. for the residue, 
the sheriff return that he has made of the said 
goods £20, but omit, by mistake, to return nulla 
bona to the fi. fa., the ct. will allow the sheriff to 
amend the return, & will set aside an attachment 
issued against him for not making the return.— 
lt. v. MONMOUTH, SHERIFF (1814), 1 Marsh. 344. 








1289. ——-.|—ROWE v. Tapp, No. 1287, 
ante. 

1290. -——-_ ----.| — NEEDHAM v. BENNET, No. 
1052, ante. 

1291. Action for false return-—Whether 





sheriff estopped by return—-As to claim by landlord 
for rent.|—Lrvy v. HALE, No. 1140, ante. 

1292. --—- Failure to comply with order to 
make—Attachment.|—- The writ of venditioni 
exponas is a branch of the writ of fi. fa., not a 
distinct process ; & therefore a judge has power 
in vacation under 2 Will. 4, c. 30,8. 15, to order 
the sheriff to return such writ, & an attachment 
may be obtained for disobedience to such order, 
pursuant to r. 13 Michaelmas Term, 1832. 
HUGHES v. REES (1838), 4 M. & W. 468; 7 Dowl. 
act 1 Horn & H. 347; 8 L. J. Ex. 46; 150 EK. R. 

513. 
annotation :—Folld. R. v. Berkshire, Sheriff, Anstice v. 

Sheppard (1840), 4 Jur. 412. 

1293. -|-- -If a writ of venditioni 
exponas be not returned in obedience to a judge’s 
order made in vacation, though the writ is not 
mentioned in the rule, the sheriff is subject to an 
attachment) under rule 13, Michaelmas Term, 
1832.—R. v. BERKSHIRE, SHERIFF, ANSTICE v. 
SHEPPARD (1840), 4 Jur. 412. 

1284. -———- Stay of proceedings. |— 
Where an attachment is issued against the sheriff 
for not returning a writ of venditioni exponas, it 
is no objection to an application to stay proceedings 
under the attachment on terms, that it is strictly 
regular, & the sheriff in contempt, & although the 
application is made after a return to the fi. fu. 
in which the value of the goods seized was not 
stated.—R. v. HERTS, SHERIFF, Dop v. COLEMAN 
(1841). 9 Dowl. 916; Woll. 185; 5 Jur. 893. 




















B. Distringas nuper vicecomitem. 

See R.S. C., Ord. 43, r. 5. 

1295. To whom directed—-To new sheriff.|— 
Where an old sheriff has levied on goods & has made 
no return of the sale or paid the proceeds to the 
judgment creditor, a distringas may be awarded 
to the new sheriff to compel payment of the money 
levied by distress.—-HELBROKE v. BEAUMONT 
(1579), Ch. Cas. in Ch. 123; 21 E. R. 75. 


not affect a purchaser under the sheriff’s 
dved.—-Dog d. HAZEN v. HAZEN (1854), 
3 All. 87.—CAN., 

q.-——_ -)  >—_..] —- Ejectment 
having been brought for land sold & 
conveyed by the sheriff to pltf. under a 
writ of ven. ex. issued upon a county ct. 
judgment, based upon a divisional 
ct. Judgment recovered on proceedings 


of writ 
commenced by attachment & summons 


issued the same day :—Held:; the sale 
under the ven. ex. was void, by reason 
of the transcript of the judgment from 
the division ct. not haying shown that 
the proceedings in that ct. were com- 
menced by attachment.—-Hopse v, 
GRAVES (1864), 14 C. 

vr. When sheriff can sell—On issue 
by court or 4 
sheriff cannot proceed to the sale of 


EXECUTION. 


1296. For what purpose—To compel payment of 
money levied.|-HELBROKE v. BEAUMONT, No. 
1295, ante. 





1297. ——-.]—-CLERK v. WITHERS, No. 66, 
ante. 
1298 To compel sale & delivery of proceeds 





to new sheriff.|} —CLerk v. Wiruers, No. 66, 
ante. 

1299. When refused or quashed—Unreasonable 
delay by creditor—After return to. writ of fleri 
facias.|— Where the late Sheriffs of London, 
having taken deft.’s goods in execulion under a 
writ of fi. fa. were ruled, on Feb. 8, 1811, to return 
the writ, & returned on Feb. 11 that they had the 
goods in hand for want of buyers; after which 
pltf., without issuing a writ of venditiont exponas, 
lay by till after a commission of bkpt. against 
deft. founded on an act of bkpcy. prior to the execu- 
tion, & till after the then sheriffs had delivered the 
goods up to the assignees of the bkpt. on Mar. 16, 
& had gone out of office in Sept. following; & 
then, in Jan. 1812, issued a writ of distringas to 
the present sheriffs to distrain the late sheriffs for 
not selling the goods; the ct. set aside the last- 
mentioned writ; leaving pltf. to his remedy by 
action, if the commission were fraudulent, as 
alleged by them.—CLUTTERBUCK v. JONES (1812), 
15 East, 78; 104 EK. R. 774. 

Annotation :—Mentd. Field 7. Smith (1837), Murp. & H. 78, 

1300. -|—The | sheriff, — in 
Michaelmas term last, returned to a writ of fi. fa. 
‘* goods in hand, for want of buyers, value 
known,” & no further steps were taken by pltf. 
till Trinity term following. In the interim, the 
goods were seized under an extent by the Crown :—- 
Held: the ct. would not compel the sheriff 
to make good the loss to pltf., & they would quash 
a writ of distringus which had been issued for that 
purpose, although pltf. had given all the indulgence 
with the advice, desire, & concurrence of the 
sheriff’s officer.—RuUsSTON v. HATFIELD (1819), 
3 B. & Ald. 204; 106 HK. R. 636. 

1301. Issues of distress—-Sale for costs.!— 
RABAN v. PLAISTOW (1771), 5 Burr. 2726; 98 
E.R. 430. 

1302. ——— Increase of---Delay—-Further costs 
incurred. |—Priiips v. MORGAN (1821), 4 B. & Ald. 
652; 106 KE. it. 1075. 

1303. -——— Rule nisi in first instance-— 
If increase of large amount.|—-The ct. will grant a 
rule nisi only, in the first instance, to increase the 
issues on a distringas to compel a sheriff to sell 
goods seized under an exccution, if it is desired to 
increase them to a very large sum.—-MONINS v. 
SMITH (1841), 5 Jur. 204. 














Secr. 2.—WRIT OF ELEGIT. 
SuUB-SECT. 1.—IN GENERAL. 


See Statute of Westminster II., 1285 (c. 18) 
Bankruptcy Act, 1883 (c. 52), s. 146; R. S. C 
Ord. 43, r. 1. 

Whether a bar to other remedies.|—-Sce Part IT., 
Sect. 12, sub-sect. 2, C., ante. 


e 
9 


be J 


Deeper under a writ of ven. ex. unless 
such writ is issued by an order of the 
ct. or @ judge.—LEFEUNTUN v, VERON- 
NEAU (1893), 22 8S. C. IR, 203.—CAN. 

: Goods in coroner’s hands 
—Nullity.;—Return to a ven. ex, 
that the goods still remained in the 
coroner’s hands for want of buyers, 
set aside as a nullity —MAHONY v, 
BLAKE (1832), Ale. & N. 115.—IR. 


Ss —— 
P. 393.—CAN. 
udge.) — The 


Part IIJ.—PartricutarR Forms or EXEcurTIon. 


SUB-SECT. 2.—WHEN APPLICABLE. 

1304. To recover costs—In testamentary suit.]— 
In a testamentary suit deft., who was the un- 
euccessful party, was condemned in the costs, but 
did not obey the order. On affidavit that he was 
possessed of realty, but of no personal property, 
the ct. ordered a writ of elegit to issue for the 
recovery of the costs.—HEatuH v. HEATH (1874), 
29 L. 7.931 ; 383. P.168; 22 W. R. 266. 

1305. From respondent husband in divorce 
suit.|—-The husband, resp. in divorce proccedings, 
obtained in the Q. B. Div. a mandamus, directing 
his wife to deliver up certain title deeds. The 
property comprised in these deeds constituted, 
practically, his whole means. Upon the husband 
failing to comply with an order of this ct. for costs 
of the divorce suit, the wife sued out a writ of 
clegit, & the sheriff took possession of the property 
in virtue thereof. Upon motion by the haba 
to set aside the writ of elegit until the wife should 
comply with the mandamus & deliver up the deeds 
of the property which he had, meanwhile, agreed 
to sell, the ct. refused to set aside the writ of clegit, 
but put the wife upon terms as to the receipts 
arising from the property.—Kiprax v. KIPPAX 
(1891), 67 L. T. 382. 

After issue of other writs—Fierl facias.|—Sce 
Part II., Sect. 12, sub-sect. 2, A., ante. 

——-- Capias ad satisfaciendum.|—See Part II., 
Sect. 12, sub-sect. 2, B., ante. 





SuB-skKcr. 3.—Issukmz AND DELIVERY OF WRIT. 

See, generally, Part. 11., Sects, 2-11, 15, ante. 

1306. Issue of several writs—-Into separate 
counties.]—ANON. (1561), Dal. 29 (6); 123 E. R. 
248. 

1307. —— ——.]—-GooDYEkE v. INCE (1610), 
iro. Jac. 2463 Yelv. 179; 79 E.R. 21). 


counties—-One writ sufficient.|— DILLON (LORD) v. 
PLASKETT, No. 1413, post. 

1309. Issue of consecutive writs—-Where goods 
taken under first.|— GLASCOCK v. MORGAN, No. 219, 
ante, 





Where lands taken under first.]— 
GLASCOCK vV. MORGAN, No. 219, ante. 


SuB-sEcT. 4.—PROCEEDINGS UNDER WRIT. 
A. in General. 


1311. Notice to debtor—Necessity for—Effect 
of omission.|—Harnwoop v. PHiLLIPs, No. 1315, 
20st. 

- 1312. -|—Notice need not be given of 
the execution of elegit.—STEED v. LAYNER (1725), 
2 Ld. Ravm. 1382 ; 92 1. R. 400. 

1313. Extendors obliged to take land—At value 
extended —& pay debt.|——-The conusee in an execu- 
tion by clegit, on a recognisance in Chancery, may, 
on the return of the writ, oblige the extendors to 
take the land at the value extended, & pay the 
debt.—MoLINEUX v. LACON (1604), Cro. Jac. 12 ; 
79 KB. OR. 113 sub nom. MOLINEUX v. RIGGEs, 
Yelv. 55. 

1314. Death of one of parties—Execution 
creditor—Being executor—Rights of personal repre- 











PART III. SECT. 2, SUB-SECT. 2. 

t. Judgment against executor.)—A 
judgment against an exor. to recover 
de bonis teatatoris, will warrant an exe- 
cution against testator’s lands, on the 


a. Writ tested 


return of nulla bona.—Dor da. JESSUP 
v. BARYLET (1833), 3 O. 8. 206.—CAN. 


PART III. SECT. 2, SUB-SECT. 3. 
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sentative.|—HARRISON v. BOWDEN (1661), 1 Sid. 
29; 82 E. R. 950. 


Annotations :-—Refd. Clerk v. Withers (1704), 2 Ld. Raym. 
1072; Giles v. Grover (1832), 9 Bing. 128. 


1315. Execution debtor—Process does not 
abate.|—Writ of elegit was sued out upon a judg- 
ment obtained by sci. fa. against the conusee of a 
recognisance ; & the conusee died before execu- 
tion, yet the execution was good. As the statute 
creating the clegit has not made any provision 
concerning the abatement of it by the death of 
deft., it ought to be construed as other process 
of execution; which does not abate by death, 
where deft. has no day in ct. ; (2) the cause in the 
writ of elegit commanding the extent to be upon 
warning of deft., & in his presence, is but a recom- 
mendation to the sheriff, not a precept to make 
the writ void if disobeyed; (3) if the execution had 
not been well made by reason of the decease of 
deft., it is absolutely void, not voidable only.— 
Harwoop v. PHILups (1663), O. Bridg. 464; 124 
KB. Wt. 691. 

Annotation :—-As to (2) Consd. Keato v. Clopton (1666) 








Bridg. 475. 
1316. —-— Irregular proceedings in conse- 
quence of-—-Execution void.}—-HaARwoov § v. 


Puiiiies, No. 1315, ante. 

1317. ——- ——— -—— ——-.]— Where C., seized 
of certain lands in fee, acknowledged a statute 
staple to A. & H.; & the conusees, after his 
decease, sue out an extent on the statute during 
the minority of his heir; & in the writ of 
extendi facias, there are these words: ‘‘ Nisi alient 
heredi infra actatem cxistenti jure hereditario 
descenderunt,”? the execution of this extent being 
had during the minority of the heir, is absolutely 
void, although the heir consented to it, & not 
voidable only.— K BATE v. CLOPTON (1666), O’ Bridg. 
4753; 124 EK. R. 697, 

.| — See, also, Part II., Sect. 8, sub-sect. 1, 
C. (a), ante. 

1318. Amendment of writ—-When permissible.| 
—Hlegit stating the judgment to have been given 
on the day the writ was signed, cannot be amended. 
—-DUMMER v. (1711), 10 Mod. Rep. 673; 88 


E.R. 629. 
a) oe legit 





1319. —-— amended which 
recited the judgment to be Georgii nuper Regis 
whereas it should be anno regni nostri.—BLUNKET v. 
FREEMAN (1729), 1 Barn. K. B. 276; 94 E. R. 188. 

1320. No proceedings taken—-Presumption of 
satisfaction of debt—-Revival of writ.] — Elegit 
must be revived by sci. fa. If not proceeded upon 
within the year the writs must be without dis- 
continuance, otherwise the ct. will presume satis- 
faction.--ANON. (1774), Lofit, 651; 98 E. R. 847. 

1321. Indorsement of amount to be levied— 
Less than judgment debt—-Irregular— Unless vari- 
ance accounted for on writ.]|—(1) A writ of elegit, 
whereby the sheriff is directed to extend the lands 
of the debtor for an amount less than that 
mentioned in the judgment is irregular, unless the 
reason of the variance is shown on the face of the 
writ; (2) Judgments Act, 1888 (c. 110), s. 11, 
which enables an execution creditor to obtain 
possession of the whole of the lands of his debtor 
under elegit, has operated to do away with the 
necessity of the sheriff setting out in his inquisition 
the lands extended by metes & bounds.—SHER- 
WooD v. CLARK (1846), 15 M. & W. 764; 8 L. T. 
O. 8.254; 153 E. R. 1059. 


defendant.)}—A fi. fa. against lands 
tested after the death of deft. is void.— 
ae v. Low (1832), 2 0. 8S. 353. 


death of 


after 
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Sect. 2.—Writ of elegit: Sub-sect. 4, A., B. & C.;3 
sub-sect. 5, A.] 
13822. Where more than one writ—Duty of 
sheriff.| HELE v. BEXLEY (LoRD), No. 1521, post. 
1323. Priority of creditors—Writ first de- 
livered has priority..—Guxrst v. CowBnripGE Ry. 
Co., No. 1446, post. 


B. The Inquisition. 
1824. Duty of sheriff to bold.]—IIELE v. BEXLEY 
(LorD), No. 1521, post. 
1325. Must be returned.|—The sheriff to elegii 
must return an inquisition.—ANON. (1553), 1 
Dyer, 100 a, pl. 71; 73 E. R. 220. 


Annotations :—Refd. Palmer v. Humphrey (1597), Cro. Eliz. 
584; Cowley v. Lydeot (1613), 2 Bulst. 97. 


1326. Unless debtor has no _lands.] 
If it be returned to an elegit that there are no lands 
the sheriff need not return an inquisition, for the 
use of that is only to deliver a moiety of the lands 
by, if there are any.—STONEHOUSE v. EWEN (1730), 
2 Stra. 874; 93 E. R. 908; sub nom. SoUTHOUSE 
v. NEWEN, 1 Barn. K. B. 356. 

1327. ——.]—lIELEv. BEXLEY (Lorp), No. 1521, 
post. 

1328. Held on oath.|—PauMrEer v. ILUMPHREY, 
No. 1525, post. 

1329. Necessary preliminary to seizure.}-— The 
sheriff cannot justify the seizing before inquisition 
(ATKINS, J.).—I*OREST v. CHAPMAN (1671), Cart. 
223; 124 E. R. 928. 

1330. Amendment of—Mistake as to day of 
signing Judgment.|—Haycock v. YEATES (1732), 
2 Barn. K. B. 171; 94 EH. R. 428. 

1331. Inquisition as to lands already extended—- 
Void—No application to set aside necessary. |- 
(1) An application was made to set aside the 
inquisition taken on an elegit, because it appeared 
that all the deft.’s lands were extended :—Held : 
the inquisition was altogether void, & the applica- 
tion to set it aside being unnecessary, the rule for 
that purpose must be discharged. 

(2) Copyhold lands cannot be extended undcr 
elegit, but if the inquisition comprehends both 
freehold & copyhold, it may be good as to the 
former & bad as to the latter.—Morris v. JONES 
(1823), 2 B. & C. 232; 3 Dow. & Ry. K. B. 603; 
107 E. R. 370. 


Annotations :—As to 
2 Ad. & 3 














(1) Refd. Heath v. Brindley (1834), 

‘ El. 365. Generally, Mentd. Holland v. Pelbam 
(1831), 1 Cr. & J. 575; Faircloth v. Gurney (1833), 9 
Bing. 622; Moody ov. Hebbard (1848), 7 Hare, 182. 


1332. Must state value of lands.] — HELE v. 
BEXLEY (LORD), No. 1521, post. 

1333. Evidence of title—-What is—Proof of 
possession—Or receipt of rent.|—Upon an inquisi- 
tion on a writ of elegit, proof of possession or 
receipt of the rent of the land by the party, is 
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the execution during its currency.— 


EXECUTION. 


prima facie evidence of title. Where a jury, not- 
withstanding such evidence, found that the party 
had no lands, the ct. set aside the finding, & 
directed the sheriff to take a new inquisition.—- 
BARNES v. HARDING (1857), 1 C. B. N. 8S. 568; 29 
L. T. O. S. 813; 5 W. R. 570; 140 E. R. 233. 

1334. Verdict on inquisition—Against weight 
of evidence—Court will set aside—Order new 
inquisition.|— BARNES v. HARDING, No. 1333, ante. 

Return as to metes & bounds—Of land seized.]| 
—See Nos. 1337-1339, post. 


C. The Return. 

1335. Return must be made.|—Though the 
liberate be not returned, yet the execution is well 
made; but when inquisition is to be taken, there 
the writ ought to be returned. 

This case is not like the case of clegit, wherein an 
inquisition is to be taken, for there the writ ought 
to be returned, to the intent that the ct. shall 
judge upon the sufficiency or insufficiency of that 
inquisition (per Cur.).—-FULWOOD’s CasE (1591), 
4 Co. Rep. 64 b 3 16 E. R. 1031. 

Annotations :-—Refd. Hoe’s Case (1600), 5 Co. Rep. 89 b. 
Mentd. Lampet’s Case (1612), 10 Co. Itep. 46b; Foster 
v. Jackson (1615), Hob. 52; Duncombe v. Wingfield 
(1617), Hob. 254; Child v. Baylye (1619), 2 Roll. Rep. 
129; Kont ». Steward & Scott (1634), Cro. Car. 358 ; 
Baker v. Willis (1637), Cro. Car. 476; Lyn wo. Wyn (1665), 
O. Bridg. 122; Seaman v. Warman (1675), Freem. K. B. 
306; Plummer v. Whitchot (1676), 2 Mod. Rep. 119; 
Dighton v. Greenvil (1690), 2 Vent. 321; Goodtitle d. 
Gurnall v. Wood (1740), Willes, 211; Gurnett v. Wood 
(1740), 7 Mod. Rep. 302; Ryall v. Rowles (1750), 1 Vos. 
Sen. 348; Mirchouse v. Rennell (1832), 8 Bing. 490; 
Graves v. Colby (1838), 9 Ad. & El. 356 ; Colonial Bank v. 
Whinney (1885), 30 Ch. D. 261; Power v. Banks, [1901] 
2 Ch. 487. 


1336. ———.]—_Hor’s Casx, No. 369, ante. 

1337. Contents of return—Setting out metes & 
bounds.!|—The sheriff’s return to clegit stated that 
he had delivered an equal moiety of a house :— 
Held: this return was void for not setting out the 
moiety by metes & bounds, & the objection might 
be taken at Nisi Prius to an ejectment brought: 
upon the elegiti—FENNY v. DURRANT (1817), 1 
B. & Ald. 40; 106 BK. R. 15. 


Annotations :—Consd. Sherwood v. Clark (1846), 15 M. & W. 
764. Refd. Morris v. Jones (1823), 2 B. & C. 232. 


1338. Necessity for—Judgments Act, 
1838 (c. 110), s. 11.]|—In an inquisition on elegit 
taken since the above sect., it is not necessary to 
set out the land by metes & bounds ; it is sufficient 
to describe it in such a manner as would be 
sufficient to identify it in a conveyance.—Dor d. 
ROBERTS v. PaRRyY (1844), 13 M. & W. 356; 
2 Dow. & L. 430; 14 L. J. Ex. 20; 4L. T. 0.8. 
07; 153 E. R. 147; sub nom. Dor d. RoBerrs v. 
Barry, 8 Jur. 963. 

1339. 
CLARK, No. 1321, ante. 


d. Payment by defendant — Before 
sheriff enforces writ.}—On the return 

















———.]--SHERWOOD v. 


1323 1. Where more than one writ— 
Priority of creditors—W rit first delivered 
has priortty.}—It is the duty of the 
sheriff to sell the debtor’s land under 
all writs in his hands, & to apply the 
proceeds to their satisfaction, in the 
order in which he receives them.— 
ale v. ANDERSON (1883), 9 V. L. R. 

b. Inception of proceedings — No 
seizure made by sheriff.}-—-A fi. fa. 
against lands was returnable Sept. 15, 
1863: the advertisement of sale was 
first published after that date: while 
the writ was current, the sheriff had 
told deft. that he had the execution & 
that the land would be sold unless he 
paid ; the sheriff was also on the lands 
more than once before the writ expired, 
but he did not go to make a soizare :— 
Held: there had been no inception of 


BRADBURN v. HALL (1869), 16 Gr. 518. 
-~—CAN 


c. Ordinary writ issued instead 
of _alias—Proceedings advertised as 
unitiatory.}—Lands were sold under a 
ji. fa. lands after the expiry of the year, 
& a deed executed to the grantor of 

ltf. by the sheriff which recited that 
he writ had been duly renewed, but 
no renewal was proved, & the sale was 
invalid, Subsequently, an ordinary 
writ of fi. fu. lands was issued on the 
judgment, a sale was made & a deed 
to it executed by the sheriff :— 
Held: the fact of an ordinary fi. fa. 
lands being issued instead of an alias ft. 
fa. & the advertisement being as if the 

roceedings were initiatory proceedings 
owards effecting a sale of deft.’s lands, 
would not of itself invalidate the sale. 
=—en v. GEHL (1889), 18 O. ht. 132. 


of nulla bona to an exccution, pltf. 
issued an exccution against lands to 
the sheritf of another county, but before 
the sheriff had taken any steps to 
enforce it, deft. paid to him the amount 
thereof, with the request that it should 
be applied on pitf.’s execution. At the 
time of such payment there other 
other executions in the hands of the 
sheriff against the goods & lands of 
deft. :—Held: Creditor’s Relief Act 
applied to the moneys so received by 
the sheriff.—-Ke YOUNG v. Warp 
(1896), 27 O. R. 588.—CAN. 

e. Right of execution credttor — 
Under writ—Is a_lien.)—The right of 
an execution creditor under a ji. fa. 
lands in the hands of the sheriff of the 
county in which the lands of tho 
debtor are situate is a Men.—Nu#IL v. 


Part I]].—PartricuLtar Forms or EXEcurion. 


1340. False return—Delivery of goods to creditor 
—Action of debt against sheriff.| An action of debt 
will not lie against a sheriff for falsely returning 
to elegit, that he had appraised the goods & 
extended the land named, & delivered them to 

pltf.—Corrron v. THomas (1620), Cro. Jac. 566 ; 
19 EB. R. 484. 
Aneto :—Mentd. Mildmay v. Smith (1672), 2 Saund. 


1341. -.|\—HoLLAND v. LEY 
(1620), as reported in Palm. 123; 81 HE. R. 1008. 
Annotations :—Mentd. Stone v. Newman (1635), Cro. Car. 

427; Foxwith v. Tremaip (1670), 1 Mod. Rep. 296; 

Adams v. Savage yea 2 Sone HO : Swaine v. Stevens 


1705), 11 Mod. Pa ve 53 v. Wynne (1743), 1 
ils. 42; Fowler v ckerby et), 9 Dowl. 682, 
third 


1842. Persons prejudiced—Parties—Not 
persons.|—The return of the sheriff does not preju- 
dice a third person although it concludes the parties. 
—MIDDLETON v. SHELLY (1628), Het. 123 ; 124 E.R. 











Be 

1343. Enlargement of time for making—Not at 
instance of sheriff—Without creditor’s consent.|— 
The ct. cannot enlarge the time to return a writ 
of elegit after the return day at the instance of the 
sheriff, except with pltf.’s consent. Qu.: if then. 
—HILDYARD v. BAKER (1833), 1 Cr. & M. 6113 
2 Dowl. 16; 2L. J. Ex. 218; 149 BE. ht. 544. 

1344. Responsibilty for return & flling—Judg- 











ment creditor.|-HIELE v. BEXLEY (LORD), No. 1521, 
post. 

1345. Sheriff.|—-HieL» v. BEXLEY (Lorb), 
No. 1521, post. 

1346. ——-.|— JOHNS v. PINK, No. 1500, 
post. 

SUB-SECT. 5.—-WHAT MAY BE TAKEN UNDER 


Writ oF ELEGIT. 
A. Lands in Possession. 


See Judgments Act, 1838 (c. 110), s. 1]. 

1347. Lands possessed at time of judgment— 
Since allenated.|—-DE MoLrEyns’ CasE (1356), Y. B. 
80 Edw. 3, fo. 24. 

1348. .|—W. v. J. (1868), Y. B. 42 Kdw. 3, 
fo. 11, pl. 138. 

Annotations :-—Mentd. lVostor v. Jackson (1615), noy 52 
Richmond v. Smith (1828), 2 Man. & Ky. K. B. 

1349. In lands of jointress—Debt of scitlor ] 
—STREET v. ROBERTS (1658), 2 Sid. 86; 82 E. BR. 
1271. 

1350. Land purchased after judgment.|—Dr 
MoLeyns’ CaSsE (1356), Y. B. 30 Edw. 3, fo. 24. 

1351. Not lands possessed at commencement of 
suit.|—W. wv. J. (1368), Y. B. 42 Edw. 3, fo. 11, 

1. 13. 

Fe enna :—Mentd. Foster v. Jackson (1615), Hob. 52; 
Richmond v. Smith (1828), 2 Man. & Ry. K. B. 235. 
1352. Land extended under prior writ—Not 

seizable under later writ.|—Qu.: whether, upon 

a second writ of clegit, the sheriff shall deliver only 

the moiety of the remaining moiet 

-HuIt v. CoGAN (1596), Cro. Eliz. 483; 78 
KB. R. 734. 


Annotations :-—Consd. Carter v. Hughes (1858), 2H. & N. 
714. Retd. Doe d. Cheese v. Creed (1829), 2 Moo. & P. 
648; Johns v. Pink, [1900) 1 Ch. 296. 
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Lands in  paovehadede of devisee.j— 
Testers roa. propery was devised 
by the same will to R. JN.’s interest 
in the jland was sold under a fi. fa. 
& senvey er by the registrar of the 
district ct.:—Held: the registrar 
could make a good ‘title without the 
concurrence of the extrix.—Kxr p. 
POLLARD (1877), Knox, 501.—AUS 


g. Land sold— Before fierit facias 











We ine 


was registered. 


of deft.’s | 


lodged—Whether anything passes 
sheriff's transfer.}—B. obtained a judg- 
ment against W. & issued a fi. fa. which 
was afterwards withdrawn. 
quently to the issuing of that writ W. 
transferred a selection to G., deft. 
This Venter was not 
. issued a second writ of 

pel . against W. under which the sheriff 
sold to B. all W.’s right, title & interest, 
if any, in this selection. 
B. brought ejectment 
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1353. ———_-———.] CARTER v. HuauHEs, No. 1986, 
post. 

1354. Tenancy in tail—Not after death of tenant 
in tall in possession.|—If tenant in tail acknow- 
ledge a statute & die, & the conusee sue execution 
against the heir, he may avoid it either by assize 
or by an audita querela.—ASHBURNHAM v. ST. 
Joun (LoRD) (1605), Cro. Jac. 85; 79 E. R. 78. 
Annotation :-—Refd. Keate v. Clopton (1666), O. Bridg. 475. 

1355. .|—Lands of which a testator 
was actual tenant in tail in possession were in his 
lifetime delivered in execution under a writ of 
elegit to his judgment creditors. After the death 
of testator without issue the lands descended to 
A. under the original entail. It was admitted 
that by Judgment Act, 1838 (c. 110), s. 13, the 
writ of clegit was binding against the entailed lands 
in the hands of A.; but the question was raised 
whether testator’s residuary personal estate or the 
entailed lands in the hands of A. were primarily 
liable to satisfy the judgment debt :—Held: as 
between testator’s estate & A., testator’s estate was 
primarily lable.—Re ANTHONY, ANTHONY »v, 
ANTHONY, [1893] 3 Ch. 498; 62 L. J. Ch. 100435 
i 300; 41 W. Rh. 667; 37 Sol. Jo. 6323; 8 
h. ; 

1356. Land held under joint tenancy—Death of 
joint tenant before execution.|—-(1) When judg- 
ment is given against one of two joint tenants for 
life, in an action of debt, & afterwards that one 
releases to the other before execution, such release 
shall not bar the execution of pltf. (2) If such 
joint tenant had died before execution, the sur- 
vivor should hold the land discharged of any 
ean —ABERGAVENNY’S (LORD) Case (1607), 

Co. Rep. 78 b; 77 E. BR. 373. 


yen -—(enerally, Mentd. Lillingston's Cause (1608), 
oe Rep. 38a; Daniel v. Waddington (1615), 3 Buist. 








1857. -—— Release by one tenant to other.|— 

ABERGAVENNY’S (LORD) CASE, No. 1356, ante.. 
1358. Copyhold land.|—Statute of Westminster 

IT., 1285 (c. 18), which gives elegit, does not extend 

to copyholds.—HEYDON’s CASE (1584), 3 Co. Rep. 

7a; Moore, K. B. 128; 76 E. R. 637. 

Annotations :—-Mentd. Worcester’s Case (1606), 6 Co. Rep. 
37a; Bicknel v. Tucker (1612), 2 Brown). 153; Lee v, 
Brown (1617), Poph. 123; Rowden v. Maltster (1625), 
Cro. Car. 42; Fawkenecrs v. Bollingham (1627), Cro. Car. 
80; James v. Tutney (1639), Cro. Car. 532; <A.-G. w. 

Andrew (1656), Hard. 23; Harrington v. Smith (1658), 

2 Sid. 73; Beckman v. Maplosden (1662), O. Bridg. 60; 

Wolferstan v. Lincoln (Bp.) & Whitehead 1763) Wils. 


174; Doo d. Wightwick v. Truby (1774 Bl. 
944; Warburton v. Loveland Se 6 Be N "Ss. 13 
Doe d. Tunstill v. Bottriell (1833), 5 B. & Ad. 131; 


A.-G. v. Walker (1849), 3 Exch. 242; Miller v. Salomons 
(1852), 7 Mxch. 475; Crofts v. Middloton oon 
G. M. & G. 192; A.-G. v. Sillem (1863), 2 H. & © , 431 ; 
Peek v. North Staffordshire Ry. (1863), 10 H. L. Cas. 473; 
Easton v. Richmond eyes tae (1871), L. RB. + 
Q. B. 69; KR. v. Castro (1874), L 9 Q. B. 350; River 
Wear Comrs. Vv. yee L187). a App. Cas. 143: R.v 
Holbrook (1878), 4 Q. B. D. 42; Harding v, Preece (1882), 
9 Q. B. D. 281; Bradlaugh v. ee aS 8 p. Cas. 
354; Re Leavesley, [1891] 2 1; Pelton w, Aa son, 
[1891] 2Q. B. 422; Bruce v, ieee’ [1892] A. C, 356; 
Kastman Photographic Materials Co. v. Com ptroller 
Genera) of Patents, Design & Trade Mks., (1898) A 
571; Re Mayfair Property Co., Bartlett »o Ma tals 
Property Co., [1898] 2 Ch. 28; v, Metropo tan 
Conw y v. Wade, 


Klectric ply Co., [1905] 1 Ch. 24 : 
{1908} 2 K. B. 844; Sadler v. Whiteman, f19720) 1K. B. 
ER A ALE SE ETO S eB ag 


by | against G.:—Held: the first writ 
having been withdrawn, did not bind 
the land so as to invalidate the 
transfer by W.to deft., & that as W. had 
sold the land before’ the second writ 
was issued, there was no right, title, 
or interest left in him for the sheriff 
to convey, & therefore no transfer to 
register. If a ae had passed at 
the sheriff’s s the- r ation of 
that transfer would have given it 


priority over the unregistered transfer 


Subse- 


registered. 


The transfer 
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Sect. 2.—Writ of elegit: Sub-sect. 5, A. & B.) 
868; Hunting v. Matthows eae 11 L. G. R. 723; 
O’Grady v. Wilmot, {1916 A. C. 231; Banbury v. 


Bank of Montreal, [1918] A. C. "ode: Dobb v. Dobb (1918), 
$7 I. J. Ch. 321; A.-G. v. Brown, (1920] 1 K. B. 773; 
Nicolle v. Nicolle,’ (1922) 1 A. C. 284. 

1359. -|—Copyhold lands are not liable to 
execution upon a judgment. — CANNON v. PAck 
(1714), 2 Eq. Cas. Abr. 226; 22 E. R. 192, L. C. 

1860. --—-.]|—-Morris v. JONES, No. 1331, ante. 

1861. Ancient demesne.|— MARTIN v. WILKS 
(1583), Moore, K. B. 211; 72 E. R. 536. 

1362. -|—Ancient demesne bars not execu- 
tion by elegit—Cox v. BARNSLY (1613), Hob. 47; 
80 E. R. 197. 

epLon A068), 


475. Mentd. Hunt wv. eerie (17 2), 1 Com. 124. 


1363. Lands in possession of heir—Debts of 
ancestor—Helir an infant.|—STREET v. ROBERTS 
(1658), 2 Sid. 86; 82 i. R. 1271. 

1364. —-—- Only land descending to heir.)— 
In an action against an heir on the bond of his 
ancestor, deft. pleaded riens per descent, & pltfs. 
replicd that deft. had assets, etc., before the action 
commenced, concluding with a ‘verification ; ; the 
jury assessed the damages under the condition 
in the bond, at a larger amount than the amount 
of the lands descended :—Held: the execution 
for debt & costs must be confined to the value of 
the lands descended.—BROWN v. SHUKER (1432), 








O. Bridg- 








2Cr. & J. 811; 2 Tyr. 320; 11L. J. Ex. 82; 149 
HK. R. 153. 
1365. -——- --—- Debts of heir—Priority of 


creditors.|—-Held: debts contracted by an heir- 
at-law in the lifetime of his father, & also after his 
decease, though secured by judgments, some of 
which were entered up in the lifetime of the father, 
who died intestate, & others after his decease, 
were not to be charged upon descended estates so 
as to give them priority to the simple contract 
creditors of the father.—KINDERLEY v. JERVIS 
(1856), 22 Beav. 1; 25 L. J. Ch. 588; 27 L. T. 
O. S. 245; 2 Jur. N. S. 602; 4 W. R. 579; 52 
he. R. 1007. 


wtnnotations :—Refd. Price v. Price (1887), 35 Ch. D. 297. 
Mentd. Nicholls v. Rosewarne (1859), 6 C. B. N.S. 480; 
Baker v. Tynte (1860), 6 Jur. N.S.1192 ; Kyrev. M‘ Dowell 
(1861), 9 H. L. Cas. 620; Crow v. Robinson (1868), 
LR. 38 Cc. BP. 264 ; Pickering v. Ilfracombe Ky. (1868), 
L R38 GC. BP. 2353; Gill v. Continental Gas ie ae (1872), 
41 L. J. Ex. 176; Re Leavesicy, [1891] 2 Ch. 1. 


B. Leases, Remainders and Reversions. 


See Judgments Act, 1838 (c. 110), 5. 11. 

1366. Leaseholds.|— A. leased land to B. for 
years rendering rent with clause of re-entry, & 
afterwards debt was recovered against him :—- 
Held : the moiety of the rent & the reversion were 
extended by elegit, & upon such extent the con- 


to deft. Woe v. GRATTAN prey 
S8N.S.W.L. RR. 2873; 4N.85.W.W.N 
47. 





h. Gift of lund— Accompanied by 
possession.}—-A gift of land by a father 
to his son accompanied by actual 
delivery of pussession, & followed by full 
a continuous & exclusive possession to 

y the son extending over the period 


Avoided for non-payment of rent—No 
erecution leviable.})—Deft. on Oct. 13, 
AUS. 1852, granted the Jand in 
to one 8., to hold ‘“ to S., & the heirs 
of his body, for 21 years, or the term 
of his natural life, from Apr. J. 
to be complete & ended,’ but not 
e underlet to any person, except 
to the family of 8., for any period 


EXECUTION. 


dition was suspended during the extent as well in 
the lessor as in the party who had the extent.— 
ae (temp. 1558-1603), 4 Leon. 201; 74 HE. R 

1. 

1367. Bona fide sale to third party— 
Subsequent extent of Crown—Title of purchaser 
good.|—-A sale by a debtor to the King of a lease 
for years is good ; such lease shall not be extended 
in the hands of the purchaser for the King’s debt. 
—FLEETWoopD’s Cask (1610), 8 Co. Rep. 171 a; 
77 E.R. 731. 

Annotations :—-Refd. Westbrook v. Blythe (1854), 3 BE. & B. 

737. Mentd. Audley v. Halscy (1629), Cro. Car. 148; 

Harwood wv. Phillips (1663), 0. Bridg. 464; Manby v. 

Scot (1663), 1 Keb. 361; R.v. Baden (1694), Show. Parl. 

Cas. 72; It. v. Curtis (1750), Park. ar R. v. Smith (1810), 

Wight. 34; Giles v. Grover 1882 ie: @ Bing. 128; Carter 

v. Hughes (1858), 27 L. J. Ex. 225. 

1368. - Bound from delivery of writ.|— 
BuURDON v. KENNEDY, No. 686, ante. 

1869. Bankruptcy Act, 1883 (c. 52), s. 146-— 
Effect of.|—Held: notwithstanding the above 
sect., a writ of elegit still extends to Ieaseholds. 

The sheriff has doubtless been misled by the 
use of the word ‘‘ goods.’’ The expression is not 
an artistic one. But in sect. 168, sub-sect. 1, the 
interpretation clause of the Act, ‘ goods” are 
defined as including “ all chattels personal. 
Leaseholds are not chattels personal, but chattels 
real. Jam of opinion, therefore, that they do not 
come within the definition (DENMAN, J.).— 
RicHARDSON v. WEBB (1884), 1 Morr. 40. 

1370. .|— JOHNS v. PINK, No. 1500, post. 

——— Position be ease as eligit tenant.|— 
See Sub-sect. 9, C., 

—-—— Right of sheriff a sell.|---See Sub-sect. 10, 
A., post. 

1371. Remainder — Not seizable — Infant.) — 
Pitf., who had recovered judgment with damages 
in an action in tort against an infant, sued out an 
elegit against the infant’s land on the judgment. 
The infant’s only interest in land was a remainder 
in fee expectant on the death of a tenant for life, 
which produced no present income to the infant. 
The sheriff returned that the infant was seized 
of the reversion of the land in fee simple, & that 
it was of the annual value of £124, & that he had 
delivered the premises to the creditor. The 
creditor then presented a petition under Judg- 
ments Act, 1864 (c. 112), 8s. 4, for a sale of the 
infant’s interest in the land :—Held: the sheriff 
had no power to seize an estate in remainder 
belonging to an infant, & therefore the judgment 
creditor had acquired no charge on the infant’s 
interest.—Re SOUTH (1874), ¥9 Ch. App. 369; 438 

















L. J. Ch. 441; 30 L. T. 347; 22 W. R. 460, 

L. JJ. 

Annotations :—Consd. Re Harrison & poltomley [1899] 
1 Ch. 465. Refd. Johns v2. Pink, [1900] 1 Ch. 296 


a term with fifteen years to run, at a 
rent of $100 a year. VPltf. became the 
purchaser & brought ejectment a ctr 
deft. on the sheriff's deed :— He 
pltf.'s title failed, on the ound that 
the lease being void by the non-pay- 
ment of rent, & 8. having given up 
pocuerton by arrangement with deft., 
interest was gone.—DALYEK wv. 


uestion 


1853, 


ot twenty years, confers a title upon 
the son under Stat. Limitations, which 
will be bound by a judgment recovered 
against him, & will pass to the pur- 
chaser at a sheriff’ 8 sale.—KAULBACU 


PART III. SECT. 2, SUB-SECT. 5.—B. 


1366i. Leaseholds.j\—A term for years 
cannot be sold aeer an exccution 
against lands.—Do ad. CouRT v, 
‘TUPPER (1837), 5 O. S. 640.— CAN 


k Lessee’s interest ceased — 





during the term. A yearly rent was 
reserved, which S. covenanted to pay, 
& it was provided that on failure to 
poten the covenants, the lease & 
he term thereby granted, should 
cease & be void. The lessee entered, 

& on Apr. 1, 1859, a year’s rent being 
in arrear, deft. distrained & sold the 
goods of S., who remained for soine time 
on the premises as deft.’s servant; 

& the sheriff afterwards, under execu- 
tions which had been in his hands since 
Nov. 2, 1858, sold the pe term 
of S. in the premises, describing it as 


on (1860), 19 U. C. R. 411.— 





1. Before expiry of 
term—No execution — leviable.}—Deft. 
leased to his father lands for life, to 
work & enjoy the same, but that 
should the father in his later years 
become incapable of taking charge 
of the piace as it should be by good 
husbandry, then & in such case deft. 
was to be at liberty to govern the lands 
as seemed best to him; & In the event 
of the father becoming incapable of 
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1372. |—Two infants were 
entitled to successive estates tail in remainder 
after the life estate of their father, which life 
estate had been sold under his bkpcy. :—Held: 
a judgment would not charge the estates of the 
infants, inasmuch as those estates were so cir- 
cumstanced that they could not be delivered in 
execution.—RHe HAMILTON (1885), 31 Ch. D. 291; 
55 a J. Ch. 282; 53 L. T. 840; 34 W. R. 203, 
C. A. 


Annotations :—Consd. He Harrison & Bottomley, [1899] 
1 Ch. 465. Refd. Cadman v. Cadman (1886), 33 Ch. D. 
397; He Jones & Judgments Act, 1864 (1895), 39 Sol. 
Jo. 6713; Woods v. Harrison (No. 2) (1899), 43 Sol. Jo. 
242; Re Hambrough’s Estate, Hambrough v. Ham- 
brough, [1909] 2 Ch. 620; Re Badger, Badger v. Badger, 
[1913] 1 Ch. 385. Mentd. Re De Tvissier’s Trusts, De 
Teissier v. De Teissior (1892), 37 Sol. Jo. 47. 

Act, 1864 


13738. -| — Judgments 
(c. 112), applies to an interest in land which is 
incapable of being taken in exccution, & a judg- 
ment does not operate as a charge upon the lands 
of the debtor until the requirements contained in 
the statute have been complied with. 

A judgment creditor is not entitled to a charge 
on his debtor’s estate in remainder, inasmuch as 
it cannot be actually or constructively delivered 
in execution.—lioop BARRS v. CATHCART, [1895] 
2 Ch. 411; 64 L. J. Ch. 461; 72 L. T. 583; 43 
W.R. 586; 39 Sol. Jo. 428; 13 RH. 489. 


Annotations :--—Refd. Re Jones & Judgments Act, 1864 
Saher ry Sol. Jo. 671; &e Harrison & Bottomley, (1899) 


1 Ch. 
——~-.|— (1) A judgment debt is not 








1374. 
enforceable as a charge against the judgment 
debtor’s legal remainder in real estate ; nor does 
an order obtained by the judgment creditor 
appointing a receiver constitute an ‘“ actual 
delivery in execution ’’ within Judgments Act, 
1864 (c. 112), s. 1, entitling the creditor to a sale 
of the remainder under sect. 4. 

(2) An application by a judgment creditor 
for a sale under sect. 4 of the Act, for the recovery 
of his debt, is now more properly made by summons 
& not by petition; R. 8S. C., Ord. 55, r. 9, B.—Re 
HARRISON & BOTTOMLEY, [1899] 1 Ch. 465; 68 
L. J. Ch. 208; 80 L. T. 29; 47 W. R. 307, C. A. 
Annotations :—As to (1) Refd. Johns v. Pink, [1900] 1 Ch. 

296; Re Badger, Badger v. Badger, [1913] 1 Ch. 385; 

Ashburton v. Nocton, (1915] 1 Ch. 274. Generally, Mentd. 

iz p. Tweed (1899), 68 L. J. Q. B. 794. 

1375. Reversion—Descended to heir—Judgment 
quando acciderit.|—-In debt on bond against the 
heir, who confesses it, but shows that a reversion 
only descended, judgment shall be of that quando 
accidertt, & a special writ to extend the whole 
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land.— ANON. (1580), 3 Dyer, 373 b; 73 KH. R. 
838. 


Annotation :—Refd. Smith v. Angell (1702), 2 Ld. Raym. 





783. 

1376. ———.|—-STREET v. ROBERTS (1658), 2 
Sid. 86; 82 K. R. 1271. 

1377. —--—.]—In case of judgment recovered 


against an heir, who has a reversion in fee, which is 
only assets cum acciderit, the ct. will not decrec 
a sale of the reversion, but the creditor must 
wait till it falls. —ForTREY v. FoRtTrREY (1690), 2 
Vern. 1384; 23 E. R. 694. 

1378. Equitable reversionary interest—In 
personalty.|—Equitable execution of a judgment 
may be enforced by the appointment of a receiver 
of the judgment debtor’s reversionary interest in 
the proceeds of sale of land held under a will 
upon trust to sell. 

What he takes is an equitable reversionary 
interest in a sum of money; & such an interest 
cannot be taken by elegit (LINDLEY, J..J.).— 
TYRRELL v. PAINTON, [1895] 1 Q. B. 202; 64 
L. J. P. 338; 71 L. T. 687; 43 W. BR. 163; 39 
Sol. Jo. 79; 11 R. 589, C. A. 


Annotations :—-Apld, Re Jones & Judgments Act, 1864 (1895), 
39 Sol. Jo. 671. Consd. Ideal Bedding Co. v. Holland, 
(1907) 2 Ch. 157. Refd. Re Anglesea, De Galve v. Gardner, 
{1903] 2 Ch. 727; Bullus v. Bullus (1910), 102 L. T. 399; 
Singer v. Fry (1915), 84 L. J. K. B. 2025, Mentd. ?te A 
Debtor, Kz p. Peak Hill Goldfield, [1909] 1 K. B. 430, 


1379. Land subject to lease.} —If a lease be 
made for years rendering rent with a clause of 
distress & afterwards the rent & reversion are ex- 
tended upon a statute or seized into the King’s 
hands for debt, if the lessee pays the rent accord- 
ing to the extent, the samc is not in any danger of 
the condition, for the lessee is compellable to pay 
it according to the extent.—BnRISTow’s (Bp.) Cast 
(1584), 3 Leon. 113; 74 EH. R. 575. 

Annotation :—Mentd. Lloyd v. Davies (1848), 2 Exch. 103, 


1380. — —~ By way of mortgage.]|— Covenant for 
rent on a lease. Plea, that, before the lease was 
made, DP. impleaded pltfs., & had judgment of 
elegit against their lands, etc. ; that the inquisition 
found pltfs. seised of the demised premises then 
leased to B., subject to two mtges. for years ; 
that the sheriff delivered the demised premises 
to P.,to hold, etc., till his damages & costs should 
be levied thereout ; that, before the rent became 
due, deft. was evicted by P., who entered, & then 
ejected deft. therefrom, & kept & continued him 
so ejected ; that £1,000 was still due to P. which 
was not levied. Replication traversed the evic- 
tion in the words of the plea. At the trial the 





manual Jabour ho was to be supported 
by the son, & subject to the son’s 
rights, the father was entitled to peace- 
able & quiet possession. The father 
became incapable of taking proper care 
of the place, & in consequence deft. re- 
entered & worked the farm. Subse- 
quently thereto the interest of the 
father waa sold by the sheriff to pittf., 
who brought ejectment :—Held: deft. 
had, according to the terms of the 
lease, the right to possession, & pltf. 
must therefore fail in his action.-— 
TURLEY v. BENEDICT (1882), 7 A. TR. 
300.—CAN. 





m. No merger between pur- 
chaser & lessee.J\—An elegit creditor 
in possession leased the extended lands 
for 21 years, provided his estate should 
last so long. Before the debt was 
paid off, or the years had expired, 

lands were sold under a decree in 
@ creditor’s suit, & conveyed to a 
purchaser. The conveyance was 
executed by the administrator of the 
elegit creditor :—Held: though the 
estate by elegit was merged by the 
conveyance, as between the creditor 
& the purchaser, it had continuance 


J.— VOL. XXT. 


as between the purchaser & the lessee, 
to support the lease which still existed 
at law: but that the lease in equity 
was at an end.—WILLIAMS v. Morris 
(1849), 13 I. Kq. R. 147,.—-IR. 


n. Remainder —-Whether secizable.}— 
Real estate in remainder or reversion 
may be taken in execution & sold at 
sheriff’s sale, under Act 26, Geo. 3, 
Cc. 12.— Dok d. HAZEN v. HAZEN (1854), 
3 All. 87.—CAN. 


oO. .}—C. died seised in 
fee of land, having devised the same 
to his wife for life, & after her death 
to his son, demandant’s husband, in 
fee. Testator’s widow, the devisee 
for life, died before de:mandant’s 
husband, & during her life his interest 
was sold under a a? hag ayers: lands, & 
conveyed to one J., who having re- 
covered possession sold to the tenant, 
who mortgaged back again to J., but 
continued in possession. It was not 
shown whether all the mtge. money 
had been paid or not ; but the time for 
payment of several of the instalments 
had not arrived :—Held: demandant 
could not succeed, for the husband was 








never so seised as to entitle his widow 
to dower, his reversionary interest 
having been sold during his lifetime 
CUMMING ¥v. ALGUIRE (1855), 12 
U.C. R. 330.—CAN, 


) — Testator, 








p. ‘ after 
es certain lands to bis children, 
+ W. & M., devised to his wife all the 
residue of his lands for life, & after 
her dcoath the same to be e ually 
divided among all his surviving childeon, 
except C., W. & M., share & share 
alike. <A patent was afterwards 
granted for the land in question, with 
other Jands, to the exors. of his wil] 
to hold upon the trusts contained in it. 
Before any division, while the wife was 
alive, a fi. fa. issued against one of the 
residuary devisees :—Held: deft. in 
the writ had no interest which could 
be sold.—McLEAN v. FISHER ~~~ 
14 Uv. C. . 617.—CAN, 


q. —-—- ——-.}-Plitf. sued to 

it declared that a house was ie 
to be seized & sold in execution of uo 
decree obtained by him against deft.'s 
son. Deft., who was 80 years of age 
claimed the house as her absolute 
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Sect. 2.—Writ of elegit: Sub-sect. 5, B. & C.] 


lease, elegit, & inquisition, were put in, & it was 
proved that P. had called on deft. to pay him rent, 
or he. P., would turn him out, on which deft. 
attorned to him, without privity of pltfs., his 
Jessors :-—Jleld:  pltfs. were entitled to recover, 
as P.’s clegit only entitled him to the reversion 
expectant on the mtges. by the lessors.—POOLE 
Corpn. v. Waitt (1846), 15 M. & W. 571; 16 
L. J. Wx. 229; 71. T. O. 8S. 232; 10 J. P. 742; 
153 E. R. 976. 
Annotations :—Mentd. Delaney v. Fox (1857), 2 C. B. N.S. 

768 ; Underhay wv. lead (1887), 58 L. T. 457. 

Equitable interest in land.|—See Sub-sect.. 5, ©., 
post. 


C. Equitable Interests in Land. 


See Stat. Frauds, s. 10, Judgments Act, 1838 
(c. 110), s. 11. 

1381. Lands held by trustee—For debt of 
testator.|—Where judgment is obtained against 
testator, the sheriff may take the trust case in 
execution.—KINGa v. BALLETY (1691), 2 Vern. 28 ; 
23 K. R. 760. 

1382. In trust for debtor.]—If a trustee has 
conveyed lands before execution sued, though he 
was seised in trust for deft. at the time of the 
judgment, the lands cannot be taken in execution. 
—HunNT v. CoLEs (1715), 1 Com. 226; 92 BE. R. 
1045. 

Annotations :—Folld. Harris v. Pugh (1827), 4 Bing. 335. 
Refd. Doe d. Putland v. Hilder (1819), 2 B. & Ald. 782. 
1383. Sale by debtor before judgment— 

Trustee for purchaser—Land ineffectually con- 

veyed.|—Demurrer by a judgment creditor to a 

bill, for an injunction to restrain him from taking 

out execution on his judgment, against an estate 
sold before he obtained judgment and ineffectually 
conveyed to the purchaser, pltf., whereby the 
legal estate descended since the date of his judg- 

ment to the heir-at-law, was overruled.—PRIOR v. 

PENPNRAZE (1817), 4 Price, 99; 146 E. R. 406. 

Be eal :—Refd. Whitworth v. Gaugain (1846), 1 Ph. 


1384. Debtor cestui que trust—Must have sole 
beneficial interest.|-A judgment creditor has at 
law by Stat. Frauds, execution against the 
equitable freehold estate of the debtor in the 
hands of his trustee provided the debtor has the 
whole beneficial interest, but if he has left a partial 
interest only in his equitable freehold estate the 
judgment creditor has no execution at law, though 
he may come into a ct. of equity & claim there the 
same satisfaction out of the equitable interest 
as he would be entitled to at law if it were legal 
(LezacH, V.-C.).—FoRTH v. NorrouK (DUKE) 
(1820), 4 Madd. 503; 56 EK. R. 791. 

Annotation :—Mentd. Lodge v. Lyseley (1832), 4 Sim. 70. 


1385, -—--.|—A trust created by deft. in 
favour of himself & another person is not a trust 











property alleging that her son by a 
deed had given it to her as a provision 
for her maintenance. The deed stated 
that she had been made the owner of 
the house, that the donor had no right 
to it, & that it wholly belonged to her: 
—Held:; pitf. was entitled to the 
declaration prayed for; he had a 
vested remainder on her death, & 
therefore a saleable interest during 
ee peat wie could be ey & sold,.— 
NNAJI DATTATRAYA v, ANDRABAI 
(1892), I. L. R. 17 Bom. 503.—IND. 0.8, 428.—CAN, 
r. Hapectancy. o succession by t. 
survivorship — Not  setzable.}—ANAN- 
DIBAI v. RaJARAM (1897), I. L. R. 22 
Bon. 984.-— IND. 


PART III, SECT. 2, SUB-SECT. 5.—C. 


s. Lands held by trustee—For sale 
to pay debts.}—Where real property 
is conveyed to trustees for sale for the 
satisfaction of debts, so as the sale be 
made within a certain period, & the 
sale be not made within that time, no 
use results back to the grantor which 
can be taken in execution for his debts 
under the Statute of Frauds.— Dor d. 
LAURASON v. CANADA CO. 


Mortgaged property — Mortgage 
after judgment— Before issue of wrtt.}— 
The owner of lands created two mtges. 
thereon, after which his interest therein 


EXECUTION. 


within Stat. Frauds, s. 10, that clause being 
confined to cases where the trustees are seized or 
possessed in trust for deft. alone & not jointly 
with another person.—DoE d. HuLL v. GREENHILL 
(1821), 4 B. & Ald. 684; 106 IX. R. 1087. 
Annotations :—Apld. Harris v. Booker (1827), 4 Bing. 96. 

Distd. Hulkes v. Day (1840), 10 Sim. 41. Refd. Gore v. 

Bowser (1855), 3 Kq. Rep. 319. Mentd. Fuller v. Earlo 

(1852), 7 Exch. 796. 

.|—Pitf. 


1386, ——. obtained judgment 
against C., whereupon elegit was issued, to which 
the sheriff returned an inquisition finding that C. 
was seised for life of a certain farm, which the 
jury found to be a true moiety of the lands of C. 
in his bailiwick. In an action for use & occupa- 
tion brought by the tenant by elegit against the 
occupier of the farm, the latter proved that the 
legal estate was in trustees for an outstanding 
term, though C. was by the sufferance of the 
trustees, in receipt of the rents & profits, he having 
a joint equitable interest :—Held: the action 
was not maintainable.—HARRIs v. BOOKER (1827), 
4 Bing. 96; 12 Moore, C.P.283; 51. J.0.8.06. P. 
92; 130 E. R. 705. 

Annotation :—Consd. Lloyd v. Davies (1849), 13 J. P. 182. 

1387. —— .J—Devise to & to the use of 
J. for life; then to & to the use of D. & E. & their 
heirs, in trust for C. for life, with a declaration 
that the estates were so limited, & the legal estates 
vested in the trustees to support contingent 
estates & limitations, subsequent to the estate 
to J. The trustees, prior to an elegit sued out 
against C. & executed on the property, but subse- 
quently to the judgment, conveyed the property 
to another trustee, in trust for C. & certain of his 
creditors :—-Held : C.’s interest could not be taken 
under this elegit, as the legal estate was in the 
trustees at the time of the judgment, & C. had 
not a sole equitable estate at the time of the 
exccution.—HARRIs v. PUGH (1827), 4 Bing. 335 ; 








12 Moore, C. P. 577; 5 lL. J. O. S. C. P. 189; 
130 EK. R. 797. 
1388. —-—- —-— Trust to attend inheritance.]|— 


Semble: an outstanding term vested in a trustee 

to attend the inheritance, can be seized, by Stat. 

Frauds, s. 10, under an execution against the 

cestui que trust, who is also owner of the 

inheritance.—Dor d. PHILLIPS v. EVANS (1833), 

1 Cr. & M. 450; 3 Tyr. 339; 21. J. Ex.179; 149 

K. R. 476. 

Annotations :—Mentd. Doe d. Threlfall v. Sellers (1837), 6 
Ad. & El. 328; Sturgis v. Evans (1864), 3 New Rep. 650. 
1389. Mortgaged property—Mortgage after judg- 

ment—Before issue of elegit.|;-In 1822 an estate 

was conveyed to such uses as A. should by deed, 
etc., appoint, & in the meantime to the use of 
himself for life, etc. In 1826 a judgment was 
obtained against him, & in 1827 he mortgaged this 
estate, & appointed the use to C. for 500 years. 

After the execution of this deed, the judgment 

creditor issued an elegit :—Held: his lien upon the 

land was defeated by the execution of the power.— 

Dor d. WIGAN v. JONES (1830), 10 B. & ©. 459; 


was sold under a fi. fa. Issued on a 
judgment registered prior to both 
mtges., all parties being under the 
impression that the lands were sold 
subject to the two mtges. Subse- 
quently the purchaser at sheriff’s 
sale bought up the first mtge., where- 
upon the holders of the second mtge. 
filed a bill against him, praying re- 
demption or foreclosure, on the ground 
that the purchase of the equity of 
redemption at sheriff’s sale bound him 
to discharge both mtges. The ct. 
refused this relief, & dismissed the bill. 
—BANK OF MONTREAL v. THOMPSON 
(1862), 9 Gr. 51; 3 BE. & A, 239.~--CAN. 


--}—-G. obtained 


(1842), 6 


Part IJJ.—ParticutarR Forms or EXEcurTION. 


5 Man. & Ry. K. B. 563; 8L. J. 0.8. K. B. 214; 
109 KE. R. 521. 
Annotations :-——Refd. Skecles v. Shearly (1837), 3 My. & Cr. 


112; Langton v. Horton (1842), 6 Jur. 910. Mentd. Doe 
d. Eg Ellis v. R. 


Tremont v. Hellings (1842), 6 Jur. 821; 

(1851), 6 Exch. 921. 

1390. Only rights of mortgagor seizable 
—Priority of claim of mortgagee—Equitable mort- 
gage.|—A. deposited the title deeds of two estates 
with W. & Co., as a security for past & future 
advances, & accompanied the same with a memo- 
randum. Subsequently to the date of the deposit, 
B. & C. recovered judgment against A., & obtained 
possession of the estates by writ of elegit. Upon 
a bill by W. & Co. praying relief as equitable 
mtgees. :—Held: W. & Co. were entitled to pay- 
ment of their debt, in preference & priority to 
the subsequent elegit creditors, notwithstanding 
Judgments Act, 1838 (c. 110), as. 11, 13. 

The right of a judgment creditor in possession 
under elegit is not analogous to that of a purchaser 
for value without notice, so as to give him a 
preference over a prior equitable claimant; the 
judgment only alfecting that which was properly 
the estate of his debtor.—WHITWORTH v. GAUGAIN 
(1846), 1 Ph. 728; 15 L. J. Ch. 433; 9 L. T. 0.8. 
2138; 10 Jur. 5381; 41 KH. R. 809, L. C.; affg. 
(1844), 3 Hare, 416. 

Annotations :—Distd. Brunton v. Neale (1844), 14 L. J. Ch. 
8. Apid. Anderson v. Kemshead (1852), 16 Beay. 329. 
Consd. Watts v. Porter (1854), 3 E. & B. 743; 
v, Oxford (1856), 6 De G. M. & G. 507. 
uv, Jervis (1856), 22 Beav, 1. Consd. Holroyd v. Marshull 
(1862), 10 H. L. Cas. 191; Re Blakely Ordnance Co., 
Coates'’s Case (1876), 46 L. J. Ch. 367. Refd. Adams v. 
Paynter, Adams v. Lloyd, Adams v. Puynter (1844), 
8 Jur. 1063; Ames v. Birkenhead Docks Trustees (1855), 
20 Beav. 332; Bonhain v. Keane (1861), 1 John. & H. 
685; Hyre v. M*Dowell (1861), 9 H. L. Cas. 620; Arden 
vw, Arden (1885), 29 Ch. D. 702; Badeley v. Consolidated 
Bank (1886), 34 Ch. D. 536; de Bell, Carter v. Staddon 
(1886), 64 L. T. 370; Ross v. Army & Navy Hotel Co. 
(1886), 2 T. L. R. 834; Re Leavosley, [1891] 2 Ch. 1; 
Jones v. Barnett, [1899] 1 Ch. 611. 

1391. -|—A canal co. was 
incorporated by a special Act of Parliament, 
which authorised them to purchase lands for the 
purposes of the Act, & for no other purpose, & 
empowered them to levy rates, tolls, & dues, & 
to borrow money on mtge. thereof; & contained 
a provision, that all persons whatsvever might 
navigate upon the canal, upon payment of the 
rates & dues thereby authorised to be taken. The 
co. made several mtges. of the rates, tolls, & dues 
under the Act; one of the mtgees., on behalf of 
himself & all others, obtained the appointment of 
a receiver of the co.’s rates, tolls, & dues, who was 
ordered to pay thereout the expenses of carrying 
on the co.’s business, & then the ¢nterest on the 
mtges., & to pay the balance into ct. in the cause. 
A judgment creditor of the co. presented a peti- 
tion in the cause before the hearing, praying that 
he might be at liberty to sue out & execute a 
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a loan of $3,700 through R., from b. 
pltfs., upon the security of 220 acres 





Estate 


: of mortgagee not 
in possession—IlVhether seizable.]}-—The 
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fi. fa. & elegit against the goods & lands respec- 
tively of the co. :—-Held: he might execute fi. fa., 
but all he could take under the elegit would be such 
right in the lands as the co. had, namely, subject 
to the mtges. & to the right of user of the canal 
by the public, & subject also to the powers of 
management of the co.—Porrs v. WARWICK & 
BIRMINGHAM CANAL NAVIGATION Co. (1853), Kay, 
142; 69 E.R. 61. 
Annotations :—-Apld. Ames _v. Birkenhead Docks Trustees 
1855), 20 Beav. 332. Refd. Blaker v. Horts & Essex 
aterworks Co. (1889), 4i Ch. D. 399. Mentd. Gardner 
v.L. C. & D. Ry. (No. 1), Drawbridge v. Same, Gardner v. 
Same (No, 2), tmporial Mercantile Credit Assocn. v. Sume 
(1867), 2 Ch. App. 201; Re Manchester & Milford Ry. 
kz p. Cambrian Ry. (1880), 14 Ch. D. 645, 
1392. ——.|—-A judgment creditor of 
a railway co., who had obtained an elegit, was 
restrained from taking possession of the land & 
chattels belonging to the co. as against prior 
mtgees. to whom were assigned the undertaking, 
calls on shareholders & tolls.—LEGG v. MATHIESON 
(1860), 2 Giff. 76; 29 L. J. Ch. 385; 2 L. T. 1123 
6 Jur. N.S. 1010; 66 E. BR. 81. 
Annotations :—Refd. Wildy v. Mid-Hants Ry. (1868), 18 
L. 'T. 73. Mentd. Edwards v. Standard Rolling Stock 


Syndicate, [1893] 1 Ch. 574; Re London Pressed Hinge 
er Campbell v. London Pressed Hinge Co., [1905] 1 Ch. 
5 i. 


1393. —— ——.|—DINOBUNDHU SHAW 
CHOWDHRY v. JOGMAYA DAst (1901), 18 'T. Le R. 
138, P. C. 














—— .|—See, also, Sub-sect. 9, B., post. 

1394. Property of railway company— 
Priority of unpaid vendors & debenture holders.|— 
WICKHAM v. NEW BRUNSWICK & CANADA Ry. Co., 
No. 915, ante. 

1395. —-— ~—— Whether scheme of ar- 
rangement binding on execution creditor.|—An 
outside creditor is not bound by a scheme of 
arrangement filed by a railway co. under Railway 
Companies Act, 1867 (c. 127), & cannot derive any 
indirect benefit from it; his rights are entirely 
unaffected by it. Unpaid vendors of land sold to 
the co., & debenture holders of the co., do not, by 
accepting debenture stock under the provisions 
of a scheme, lose any priority which they pre- 
viously had over an elegit creditor, who is not bound 
by the scheme.—STEVENS v. MID-HAnrs Ry. Co., 
LONDON FINANCIAL ASSOCN. v. STEVENS (1873), 
8 Ch. App. 1064; 42 L. J. Ch. 6904; 29 L. T. 318 ; 
21 W. R. 858, L. JJ. 

Annotations :--Consd. He Kast & West India Dock Co. 

(1890), 44 Ch. D. 33. Mentd. Adams v. Angell (1877), 

5 Ch. D. 634; Thorne v. Cann, [1895] A. C, 113; Capital 


& Counties Bunk v. Rhodes (1902), 71 L. J. Ch. 573; 
Whiteley v. Delancy, {1914] A. C. 132. 

















1396. .|\—Harron v. Harwoop, No. 1466, 
post. 
1397. .|—Where land is subject to a mtge. 


& incapable of being delivered in execution under 
a writ of elegit, the registration by a judgment 








‘ -+~An estate subject 
to mtge. was devised to sevoral parties, 


of jand, by falsely representing that 
R. had purchased the 220 acres from 
W. for $7,500, & had paid $4,000 
cash, & wanted the loan to pay the 
balance with, & on receipt of the loan 
paid W. the $3,000 which was the total 
purchase money for the 220 acres, & 
another parcel of about 50 acres, & 
was the full value of both parcels. G. 
got the conveyance from _ W. of both 

arcels, & conveyed the 220 acres to 
he to carry out the scheme, & retained 
the 50 acres himself. 
pitfs.:—-Held: the 
subject to the claims of execution 
creditors ot G., whose ji. fas. were in 
the sheriff’s hands.—HAMILTON PRO- 
VIDENT & LOAN SociRrTy v. GILBERT 
(1884), 6 OQ. R. 434.--CAN, 


In an action by 
Jand was not 


estate of a mtgce. in fee who has not 
taken possession of the land is not 
seizable in execution on a judgment 
against him. The fact of there being 
no bond or covenant to pay the money 
does not affect the question.—_-Dor d. 
yERON v. WHITE (1859), 4 All. 314.— 


° 


6. ——- —— ——.)]—CICERI 4. 
BURINO (1919), 45 D. L. R, 340.—CAN. 


d. Equity of redemption.}— 
Before equities of redemption were by 
statute made saleable under execution, 
@ sheriff might sell a debtor’s re- 
versionary interest in the fee, subject 
to a lease for one thousand years.— 
WIGHTMAN v. BKrecps (1872), 19 Gr. 
559.—-CAN, 





& after the death of testator the party 
entitled to the mtge. money procured 
the land to be sold under execution at 
law :—Held: the Act authorising the 
sale of equities of redemption did not 
apply; the sale under execution was 
inoperativo, & the parties entitled to 
the equity of redemption had a right 
to redeem; but, under the circum- 
stances, the person representing the 
mtgee. was entitled to be allowed for 
improvements.—-SHAW v. Tims (1872), 
19 Gr. 496.—CAN. 


_ When  seizable.] — 
12 Vict. c. 73, making equities of 
redemption saleable under legal process, 
does not apply where the mtge. is 
croated by a deed absolute in form.— 


00 2 
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Sect. 2 —W’rit of elegit: Sub-sect. 5, C., D., E., F. 


creditor of a writ of elegit, is a registration of ‘a 


writ or order for the purpose of enforcing ”’ the 
judgment within Land Charges Act, 1900 (c. 26), 
s. 2, & operates to create a charge on the land 
under Judgments Act, 1838 (c. 110), s. 13. 

A judgment creditor issued & duly registered 
writs of elegit against the judgment debtor & 
subsequently obtained & duly registered an order 
appointing a receiver of the rents & profits of the 
judgment debtor’s land which was subject to a 
mtge. & incapable of being delivered in execution 
under a writ of elegit. After the registration of 
the writs of elegit but before the appointment 
of the receiver, the tenant of the land, having no 
notice of the judgment creditor’s claim, paid rent 
in advance to the judgment debtor :—Held: 
the payment was not a good payment of rent as 
between the tenant & the judgment creditor.— 
ASHBURTON (LORD) v. NocTon, [1915] 1 Ch. 274 ; 
44 L. J. Ch. 193; 111 L. T. 895; 31 T. L. R. 122 ; 
59 Sol. Jo. 145, C. A. 

1398. Property subject to joint power of appoint- 
ment—Judgment against joint appointors—Exe- 
cution against one limited to separate estate only.| 
—Real property over which a married woman & 
her husband have a joint general power of appoint- 
ment by deed cannot be taken in execution under 
a writ of elegit issued under an order for payment 
of costs by the married woman & her husband by 
which execution against the married woman is 
limited to her separate estate.—GOATLEY v. JONES 
(No. 1), GOATLEY v. JonES (No. 2), [1909] 1 Ch. 
657; 78 L. J. Ch. 420; 100 1. T. 512. 


D. Goods and Chattels. 

See, now, Bkpcy. Act, 1883 (c. 52), ss. 146, 149. 

1399. Former law.}|—An owner of coal & iron 
mines demised them to lessees, who afterwards 
sub-demised them to deft., with full & free liberty 
& license to make & use such roads & ways in, 
over, & upon the premises ‘‘ as should be found 
necessary or expedient for carrying & conveying 
the coals & iron ore’’ to be raised & landed, & 
‘* for the commodious carrying on of the business 
of an ironmaster.’’ The lease also contained a 
covenant on the part of the lessees, at the end, 
expiration, or sooner determination of the term, 
to yield up “ all ways & roads in, upon, or under ”’ 
the premises ‘‘ in such good repair, order, state, & 
sonaition as that the said coal & iron works might 
be continued & carried on by the lessor, his heirs 
or assigns.’’ A creditor of the sub- -lessee, who had 
sued out an elegit, claimed, under the sheriff’s 
inquisition, the right to take up & remove certain 
iron rails & tramways which had been put down 
upon iron tram plates & wooden sleepers by the 
sub-lessee :—Held: the iron rails & tramways 
were trade personal chattels of the sub-lessee, not 
affixed to the freehold, & therefore liable to be 
taken by the execution creditor.—BEAUFORT 
(DUKE) v. Bares (1862), 3 De G. F. & J. 381; 31 
L. J. Ch. 481; 6 L. T. 82; 10 W. R. 200; 45 


MCCABE ?. 


THOMPSON (1857), 6 Gr. 
175.—-CAN. 


grantee.—GLASS v 
10 Gr. 470.—CAN. 





g. aah aye mortgagee—-ITow 
far seizable.)—- Where a conveyunce 
absolute in form was executed as a 
security only, upon an oral under- 
taking of the grantee to reconvey upon 
ent of his demand :—Held: a 
udgment creditor of such grantee could 
not enforce his judgment beyond the 
amount of principal] & interest due the 


purchaee money, 


J OHNSON’S 


. FRECKLETON (1864), 


ae Properly subject to 
npaid purchase-money.)— The equit- 
ble lien of a vendor of lands for unpaid 
vannot be seized 
under a common law hs 
WEISER v. JOHNSON, Re 
CONTRACT 
W.L.R.712; 8 W. W. R. 1028.—CAN. 
k. Purchaser under agreement for 


EXECUTION. 


E. R. 926; sub nom. BATES v. BEAUFORT (DUKE), 

8 Jur. N.S. 270, L. JJ. 

Annotations :—Mentd. Re Richards, Ex p. Astbury, Ez p. 
Lloyd’s Banking 3 (1869), 4 ch. App. 630; Turner v. 
Cameron (1870), L. R. 5 Q. B. 5 fe Arnytage, Ex p. 
Moore & Robinson’ 8 Banking ro "tC iRsOy, 28 W. Qh. 924. 
1400. —-—~-.]}—-(1) Under a writ of elegit the 

sheriff is entitled to seize the debtor’s goods at 

once, before the holding of the inquisition, & from 

the time of the seizure the creditor betomes a 

ager ait creditor within Bkpcy. Act, 1869 (c. 71), 

8. 16 (5). 

(2) Sect. 87 has no application to a seizure of 
goods under an elegit—RRe GouRLAY, Ez p. 
ABBOTT (1880), 15 Ch. D. 447; 50 L. J. Ch. 80; 
43 L. T. 417; 29 W. R. 148. 

Ane Je to (1) Consd. Hough v. Windus (1884), 

As to (2) Consd. Re Bannister, Hx p. 


12 Q. 224, 
Refd. Re Chinn, Hz p. Sulger 


Vale are et 18 Ch. D. 137. 
(1881), 17 Ch. D. 839; Re Curtoys, Ex p. Pillers (1881), 


17 Ch. D. 653; Re Hutchinson, Ha p. Hutchinson (1885), 
16 Q. B. D. 515. 
1883 


1401. Intervention of Bankruptcy Aet, 
(c. 52)—Between seizure & delivery—Execution 
valid.]|—By sect. 146 of the above Act, ‘‘ the sheriff 
shall not under a writ of elegit deliver the goods of a 
debtor, nor shall a writ of elegit extend to goods,”’ 
& by sect. 169, which repeals amongst other enact- 
ments so much of 13 Edw. 1, c. 18, as relates to the 
chattels of the debtor save only his oxen & beasts 
of the plough, it is enacted that ‘‘ the repeal effected 
bysthis Act shall not affect anything done before 
the commencement of this Act under any enact- 
ment repealed by this Act, nor any right or privi- 
lege acquired or duty imposed, or liability or 
disqualification incurred under any enactment so 
repealed.’? Some days before Jan. 1, 1884, when 
the above Act came into operation, the sheriff 
entered into possession & seized goods of deft., 
under a writ of elegit issued under 13 Edw. 1, c. 18, 
at the suit of pltf., a judgment creditor of deft., 
but no delivery of such goods had been made to 
pltf. before Jan. 1, 1884:—Held: the above 
Act had not deprived pltf. of his right to the 


delivery of such goods.—llouGH v. WINDUS 
(1884), 12 Q. B. D. 224; 53 L. J. Q. B. 165; 50 
L. T. 312; 32 W. R. 452; 1 Morr. 1, C. A. 


sharia ra -—Refd. Re Athlumney, Ex p. Wilson, [1898] 
2 Q. pee Mentd. He Home, ka p. Edwards (1885), 
54 I. “ Q. 447; He Mills’ irrustas (1888), 40 Ch. D. 
14; A.-G. uv. Theobald (890), 24 Gari 1).557; Re Raison, 
Ex p. Raison (1891), 8 Morr. 11; we butt v. Durham Joint 
Committee, (1906) A. C. 291; v, Harrison (1920), 
84 J. 12.141; Bowling v. Camp eoo3y 128 L. T. 342. 


Chattels real—Leaseholds.|— Sce Sub-sect. 5, B., 
ante. 

E® Ecclesiastical Property. 

1402. Advowson.|—An advowson descending to 
an heir is real assets, & (as it seems) extendible 
on an eélegit.—ROBINSON v. TONGE (1735), 3 P. 
ve 398; 2 Eq. Cas. Abr. 259; 24 E.R. 1117, 
L. C. 

Annotations :—Refd. Kinaston v. Clark (1741), 2 Atk. 204. 
Mentd. Waghorne v. Langmead (1796), 1 Bos. & BP. 571; 
Heath v. Brindley (1834), 2 Ad. & El. 365. 

1403. Profits of benefice.|—At common law 
no process-ever issued to a sheriff to levy an 
ecclesiastical property the debt due in an action 


nee before acquisition of legal 
title.}—I/eld > an exccution was bind- 
ing on land in which the execution 
debtors had at the time of registration 
of the execution only an equitable 
interest as purchasers under agreement. 
of sale, & which land they sold to 


lien for 


a.—TRAUN- 


UCKLOW & another before etary) we @ logal tht ee — 
(1915), 31 Rurrin v. Rows, [ 
gar Pe D1. R. vt iG Sask, We 


Part [I].—ParticutaAR Forms oF EXECUTION. 


& ...no elegit lies (per CuR.).—ARBUCKLE v, 
COWTAN (1803), 3 Bos. & P. 321; 127 E. R. 177. 
Annotations :—Consd. Bishop v. Hatch (1834), 1 Ad. & EL. 
171, Retd. Hawkins v. Gathercole (1855), 6 De G. M. & G. 
Parry v. Jones (1856), 1 C. B. N. 8. 339; Hopkins v. 


1; 

On wien ere 
(1864), 4 B. & S. 836. Mentd. Palmer v. Bate 
2 Brod. & Bing. 673. 


1404. ———.]—A judgment entered up in 1851 
against a beneficed clergyman for a debt was 
duly registered :—Held: under Judgments Act, 
1838 (c. 110), s. 13, it was not a charge upon his 
benefice.—Bates v. BROTHERS (1854), 2 Sm. & G. 
509; 2 Hq. Rep. 803; 23 L. J. Ch. 782; 23 
I. T. O. 8S. 305; 18 J. P. 661; 18 Jur. 715; 2 
W. RR. 636; 65 E. R. 503. 

1405. Lay rectoriles—Lay tithes.] — Judgments 
Act, 1838 (c. 110), s. 13, does not operate to charge 
the fruits of an ecclesiastical benefice with a debt 
due upon a judgment entcred up in any of her 
Majesty's superior courts of record at Westminster 
against the incumbent of the benefice. 

It must be taken as settled that the word 
rectories & tithes in sect. 11 of the Act means 
only lay rectories & lay tithes (TURNER, L.J.).— 
LIAWKINS v. GATHERCOLE (1855), 6 De G. M. & G. 
1; 3 Hq. Rep. 348; 24 L. J. Ch. 3832; 24 L. T. 
O. S. 281; 19 J.P. 115; 1 Jur. N.S. 481; 3 
W. R. 1094 ; 43 E. R. 1129, L. JJ. 

irae -Refd. Arnold v. Gravesend Corpn., Pallister 
oo ne (1856), 25 L. J. Ch. 776; Parry v. Jones (1856), 

1 C. B. N. 8. 339; Winter v. Homan (1856), 28 L. T. O. 8S. 

23; He Poland (1866), 35 L. J. Bey. 19; Garnett v. 
Bradley (1878), 3 App. Cas. 944; McBean v. Deane 
(1885), 30 Ch. D. 520. Mentd. Cope ce. Doherty (1858), 
2 Do GQ. & J. 614; Burder v. O'Neill (1863), 2 New Rep. 
901; Cambrian Rys.’ Scheme (1868), 3 Ch. App. 278; 
Norwich (Bp.) v. Pearse (1868), L. R. 2 A. & K. 281; 
Boioley v. Carter (1869), 4 Ch. App. 230; Re Meredith, 
kz p. Chick (1879), 11 Ch. D. 731; Bradiaugh v. Clarke 
(1883), 8 App. Cas. 354; Seward v. Vera Cruz (1884), 10 
App. Cas. 59; He Leavesley, [1891] 2 Ch. 1; Baird v. 
Tunbridge Wells Corpn., [1894] 2 Q. B. 867; Eastman 
Photographic Materials Co. ». Comptroller-General of 
Patents, Designs & Trade-mks., [1898] A. C. 571; 
Birmingham Corpn. v. Birmingham Canal Navigations 
(1905), 21 T, L. KR. 548; 2. v. West Riding of Yorkshire 
County Council, [1906] 2 K. B. 676; Porthcawl U. C. 
vr. Brogden, [1917] 1 Ch. 534; Banbury v. Bank of 
Montreal, [1918] A. C. 626; Ae Plymouth Corpn. & 
Walter, [1918] 2 Ch. 354; A.-G. v. Brown, [1920] 1 K. B. 
773; Nicolle «. Nicolle, [1922] 1 A. C. 284; Rhondda’s 
Pirate ma 2A. C. 339; Woodilield v. Bond, [1922] 


’ 


jeece further, ECCLESIASTICAL Law, p. 416, No. 


I. Land held by Public Authorities. 

1406. Municipal Corporation-—Municipal Cor- 
porations Act, 1835 (c. 76).]—Semble: corporate 
property is not protected by the above Act, 
though directed to be applied to public purposes, 
from the claims of persons having demands on 
the corpn.—DokE d. ParR v. ROE (1841), 1 Q. B. 
700; 1 Gal. & Dav. 220; 10 L. J. Q. B. 3173; 5 
J. P. 626; 6 Jur. 101; 113 KE. R. 1299. 

1407. -|\—ARNOLD wv. GRAVESEND 
Coren., No. 51, ante. 

1408. Urban sanitary authorlty—Land for reser- 
voir.|——-Land which had been conveyed to a local 
board of health for the purposes of Public Health 
Acts, was used as a reservoir for the supply of 
water to the district of the local board. Judg- 
ment having been obtained against the local 
Board in the name of their clerk :—Held: the 
land was liable to be taken under a writ of elegit.— 
WoORRAL WATERWORKS Co. v. Lioyp (1866), 
L. R. 1 C. P. 719. 


Annotation :—Consd. Jersey v. Uxbridge TN. &§. 
3 Ch, 183. 
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PART III. SECT. 2, SUB-SECT, 5.—G. 


1. Right to dower.}— A right to 
dower is not saleable under exccution 


against the lands of a dowress. 
dower is assigned she has no estate in 
the land, nor even a right of entry ; 
neither does her interest come within 
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1409. Rural sanitary authority—Land held in 
trust for parish—Debt not chargeable exclusively 
against parish.|—In 1885 pltf. obtained an 
injunction against defts., restraining them from 
fouling a stream, & defts. were ordered to pay 
the costs. Pltf. did not tax his costs until 1890. 
In 1891 he sued out a writ of elegit to re- 
cover them, & after an inquisition the sheriff 
delivered in execution to pltf. certain lands 
which had been acquired by defts. for the 
purpose of sewage worke for the parish of N., a 
contributory place within their district. These 
lands were purchased out of the moneys raised on 
the security of the separate rates of N. Defts. 
moved to set aside the elegit :—Held: the lands 
were held by defts. in trust for the parish of N., 
& could not be taken in execution for a judgment 
debt not chargeable exclusively against that parish. 
—JERSEY (EARL) v. UXBRIDGE RURAL SANITARY 
Avurnoriry, [1891] 3 Ch. 183; 60 L. J. Ch. 833 ; 
64 L. T. 858; sub nom. Re UXBRIDGE RURAI, 
SANITARY AUTHORITY, JERSEY (EARL) v. UXBRIDGE 
Union RuRAL Sanirary AutTuority, 7 T. L. R. 
568. 

atutions :—-- . Croydon Corpn. v. Croydon RK. C., 
G08) 8 Gh, aT Walkera R. Oe. I{all, (1912 }2 K. B. 
265. 


~~ 


See Judgments Act, 1838 (c. 110), s. 11. 

1410. Profits of office.|—The profits of the office 
of “ Kilazer ’ cannot be taken in execution upon 
a statute. 

A man can never have a thing extended on an 
execution unless he may grant & assign it, & the 
office of Filazer cannot be granted inasmuch as 
he is an officer of the ct. (SHELLEY, J.).—ANON. 
(1536), 1 Dyer, 7b; 73 E. R. 17. 

Annotations :-—-Refd. Webb’s Case (1608), 8 Co. Rep. 45 b; 

Manning’s Case (1609), 8 Co. Rep. 94 b. 

1411. Rentcharge.|—ANon. (1561), Moore, K. L. 
32; 72 E.R. 421. 

1412. —-— Two-thirds thereof.|—-Upon an elegit 
{two-thirds of a rent may be extended though deft. 
has the whole.—WortTron v. Sumy (1600), Cro. 
Eliz. 742; 78 H.R. 974. 

1413. ——..] In 1824 P. & B. filed a supple- 
mental bill against D., & the surviving trustee, 
stating the deed of assignment & trust ; that 
under it D. was entitled to a rentcharge issuing 
out of the lands held in trust by the surviving 
trustee, & that they had sued out an clegit against 
D. for the sum of £1,027, directed to the sheriff of 
R., who returned that D. or his trustee was seised 
of a freehold rent issuing out of lands in the 
county of R.; one moiety of which he had 
delivered to P. & B. to hold, etc., till they had 
levied the damages marked on the writ. They 
claimed by the bill to be entitled either to a 
moicty of the lands or of the rentcharge, or to 
have satisfaction of their judgment out of the 
annuity payable to D. under the trusts of the 
deed. Upon these grounds they prayed by their 
bill a receiver either of a molety of the lands 
comprised in the sheriff's return to the writ, to 
the extent of one moiety of the £5,000 per annum, 
or of the lands comprised in the deeds of assign- 
ment & trust; & after satisfaction of the charges 
having priority according to the trusts of the 
deed, that a moiety or a competent part of the 
£5,000 per annum might be applied in payment 
of their demands, & that the trustees might be 
1) Cc, 8. UL. C., o, 90, 8. 5.—-MCANNANY 
v. TURNBULL (1863), 10 Gr. 298.—CAN. 


m. Interest in oil leasea.}+—Interests 
in oil leases are interests in lands, & as 
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restrained from paying the annuity to D. till the 
demand was satisfied :—Held: (1) the defects 
in the sheriff’s return to the elegit were immaterial, 
as no return is necessary, & the suing out an 
clegit is sufficient to ground the equity; (2) one 
elegit was sufficient, although the rent was payable 
out of the lands in three counties.—DILLON 

(LoRD) v. PLASKETT (1828), 2 Bli. N. S. 239; 

1 Dow. & Cl. 8320; 4 IF. ®. 1121, H. L. 

Annotations :—Generally, Reid. Neate v. Marlborough 
(1838), 2 Jur. 76; Anglo-Italian Bank v. Davies (1878), 
9 Ch. D. 275. Mentd. Lodge v. Lyscley (1832), 4 Sim. 70. 
1414. |—A. was entitled to an annuity, 

which was secured by a covenant & by an assign- 

ment of leaseholds to her, in trust to sell :—Held: 
her interest under the deed might be made avail- 

able under Judgments Act, 1838 (c. 110), s. 3, 

for payment of a judgment debt due from her.— 

HARRIS v. DAVISON (1846), 15 Sim. 128; 15 

L. J. Ch. 255; 71. T. O. S. 201; 10 Jur. 257; 

60 E. R. 566. 

Annotation :—Refd. Avison v. Holmes, Penny v. Avison 
(1861), 1 John. & H. 530. 

1415. Mansion house—Excepted from leasing 
power—Of tenant for life..—A mansion house 
excepted from the leasing power of a tenant for 
life, is subject to execution at the suit of his 
creditors, during his life—Davis »v. Mart- 
BOROUGH (DUKE) (1819), 2 Swan. 108; 2 Wils. Ch. 
130; 36 E. R. 555, L. C. 

Annotations :—Mentd. Cooper v. Reilly (1829), 2 
560; DPortmore v. Taylor (1831), 4 Sim. 182; 
Been ceconea he 1bAE)) 3 Knap: 42 

- 2, anes B Paul (1847), 8 CL '& Fin. 

295; Pelly v. Wathen (1849), 7 Hare, 351; Paynter v. 

Carew (1854). Kav. Ann veewi + Manstield v. Ogio 








Sim. 
West- 


v. Cook (1867), 36 L. J. Ch. 753; O’Rorke v. Bolingbroke 
(1877), 2 App. Cas. 814; Fry v. Lane, Re Fry, Whittet 
v. Bush (1888), 40 Ch. D. 312; Re Marlborough's Parli 
mentary Estates (1891), 8 T. L. R. 179; Re Marlborough’s 
Blenbeim Hstates & Settled Land Acts (1892), 8 T. L. R. 
582; Cadogan v. Lyric Theatre (1894), 63 L. J. Ch. 775. 


Equitable interest in land.|—See Sub-sect. 5, C., 
ante. 


SuB-sEcT. 6.—WHAT QUANTUM OF LAND TO 
BE SEIZED. 


See, now, Judgments Act, 1838 (c. 110), 8. 11. 

1416. Molety of land only—Statute of West- 
minster ITI., 1285 (c. 18).|—By the above statute 
the elegit is given of the moiety of the land.— 


HARBERT’S CasE (1584), 3 Co. Rep. 11 b; 76 
E. R. 647, 


Annotations :—Refd. Cecil’s Case (1597), 7 Co. Rep. 18 b; 
Waldron v. Vicars (1622), Palm. 283 ; Coke’s Case (1623), 
Godb. 289; Fowle v. Dogle (1674), Freem. K. B. 157; 
R. v. Baden (1694), Show. Parl. Cas. 72; Lane v. Cotton 
(1701), 12 Mod. Rep. 472; Galton v. Hancock (1743), 
2 Atk. 427; Stiloman v. Ashdown (1743), Amb. 13; 
Giles ». Grover (1832), 9 Bing. 128. Mentd. Garnon’s 
Case (1598), 5 Co. Rep. 88 a: Rooke’s Case (1598), 5 
Co. Hop. 99 b; Drury’s Case (1610), 8 Co. Rep. 141 b; 
R. v. Hampden (1637), 3 State Tr. 826: The Banker's 
Case (1695), Skin. 601; Gore v. Gore (1733), Kel. W. 
254; Kent v. Kent (1734), Kel. W. 194; Dyke v. 
Sweeting (1745), Wliles, 585; Gorton v. Hancock (1745), 
Ridg. temp. H. 301; R. v. Curtis (1750), Park. 95; R 
v. Cotton (1751), Park. 112; Deer v. 

(1800), 2 Bos. & P. 270; Cassidy v. 
ss a ee a ie gt 
such are not seizable as goods under 
execution, but must be sold as interests 
in lands.—CANADIAN RAILWAY ACCI- 
DENT Co. v. WILLIAMS (1910), 16 
O. W. R. 574; 21 0. L, BR. 472: 1 
O. W. N. 991.— CAN. 


PART III. SECT. 2, SUB-SECT. 7. 
n. Registration of writ — Operates 


Winchelsea 
teuart (1841), 2 


to create charge 


the land specifie 


316.—AUS 


on land.J—Under 
Transfor of Land Act, 1890, s. 139, the 
writ of fl. fa. binds 
n such writ for three 
months from the date of such service, 
unless in the meantimo the property 
specified is sold under the writ.—Re 
SHEARS & ALDER (1891), 17 V. L. R 


service of a copy, 


EXECUTION. 


Scott, N. R. 432; Hunter v. Hunt (1845), 1 C. B. 300; 
Wolmershauson v. Gullick, [1893] 2 Ch. 514; Ruabon 
8.S. Co. v. London Aassce., [1900].A. C. 6; Re Darby's 
Estate, Rendall v. Darby, [1907] 2 Ch. 465. 

1417- -|—On judgment against a person as 
an heir & terre-tenant in ‘“ riens per descent, 
execution shall be only of a moicty of the land.— 
Eyres v. TAUNTON (1633), Cro. Car. 295; 79 
HK. R. 859. 

1418. Property possessed only half of 
amount returned.]—STAMFORD (HARL) v. LLOBART 
(1665), 1 Sid. 239; 82 HE. R. 1081. 

1419. Execution void if more taken— 
Fresh execution.]—If, to a writ of elegit, the 
sheriff return that deft. was seized of two farms, 
the one of £40 a year, the other of £60 a year, & 
that he had delivered to pltf. the farm of £60 a 
year, the execution is absolutely void, for the 
sheriff cannot deliver more than a moiety of 
deft.’s lands; & thercfore pltf. may, in such case, 
sue out a fresh writ of execution. 

If on elegit return be made, that he has no 
lands, he may have a new exccution ; but if any 
lands are found, he is concluded. 

The estate of tenant by elegit determines with- 
out more ado, upon levying of the money by 
effiluxion of time, if eviction or expulsion appear 
not (Hour, C.J.)—PULLEN v. PurBeck (1701), 
19 Mod. Rep. 355; 88 E. R. 1376; sub nom. 

“7 y, BirBECK, 1 Ld. Raym. 718; Carth. 
453; sub nom. PUTTEN v. PURRBECK, 2 Salk. 563. 
Annotations :—Consd. Den v. Abingdon (1780), 2 Doug. 

K. B. 473. Apld. Fenny v. Durrant (1817), 1 B. & Ald. 

40. Refd. Garland v. Carlisle (1837), 11 BU. N.S. 421. 

1420. .|—Sale of a moicty of a debtor's 
real estate, decrecd for satisfaction of a judgment, 
& costs.—RowE v. BanT (1751), 1 Dick. 150; 21 
KI. R. 226, L. C. 
ai int :—Mentd. Burroughs v. Elton (1805), 11 Ves. 














1421. ——— Of total value—Not of particular 
tenements.|—-Upon an elegit the sheriff is not 
bound to deliver a moiety of each particular 
tenement & farm, but only certain tenements, 
etc., making in value a moicty of the whole.— 
DEN v. ABINGDON (LORD) (1780), 2 Doug. K. B. 
473; 99 BK. R. 302. 


Annotations :—Consd. Sherwood wv. Clark (1846), 15 M. & W. 
764. Refd. Fenny v. Durrant (1817), 1 B. & Ald. 40. 


1422. Although several writs.| — Where 
two writs of clegit are issued the same day upon 
judgments signed in the same term, the sheriff 
may extend on each an entire moiety of deft.’s 
land, although the judgments are at the suit of 
different pltfis., & the inquisition on the second 
elegit recites, that a moiety has been extended on 
the first—Dor d. DAVIES v. CREED (1829), 5 
Bing. 327; 130 E. R. 1087; sub nom. Dox d. 
CHEESE v. CREED, 2 Moo. & P. 648; 7 L. J. 
0.8. C P. 138. 


lons :—Refd. Clarke v. Arden (1855), 16 C. B. 227. 
» Doe d. Wawn v. Horn (1838), 3 M. & W. 333. 





SuB-BECT. 7.—RE&GISTRATION. 
wee euupascsivo Acts, 1838 (c. 110), 1839 (c. 11), 
1840 (c. 82), 1855 (c. 15), 1864 (c. 112); Law of 
Property Amendment Act, 1860 (c. 38); Crown 
Suits, etc. Act, 1865 (c. 104); Land Charges 


: —---,J-—- The registration 
of a certificate of judgment, under 
County Cts. Act, R. S. M., ec. 33, 
ss. 106, 197, as amended ba 55 Vict. 
c. 7,8. 5, binds & charges tho land of the 
judgment-debtor, though it may be his 
actual residence or home, & the creditor 
may take proceedings to _ realise 
whenever deft. coases to be entitled to 
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Registration & Searches Act, 1888 (c. 51); Land 
Charges Act, 1900 (c. 26); Middlesex Registry 
eae ad (c. 20); Yorkshire Registries Act, 1884 
Cc. ° 

1423. Registration of writ—Operates to create 
charge on land--Land Charges Act, 1900 (c. 26), 
s. ee a eeueON (LORD) v. Nocron, No. 1397, 
ante. 

1424. Registration of judgments—-Under Judg- 
ments Act, 1838 (c. 110), ss. 18, 19—-Unregistered 
judgment—Effect on vendor’s title.|——An out- 
standing docketed judgment not registered pur- 
suant to sect. 19 of the above Act, & Judgments 
Act, 1839 (c. 11), ss. 2, 3, is not a valid objection 
to the title of a vendor on the sale of realty.— 
BEDFORD v. ForsBes (1843), 1 Car. & Kir. 33; 
2L. T. O. 8. 192, N. P. 

1425. Effect as against purchasers. |— 
Ejectment for lands in Middlesex. On a case 
stated it appeared that A., being possessed of a 
term of 99 years in the lands, conveyed it by way 
of mtge. to pltf. on June 19, 1852. The mtge. 
was registered in Middlesex on June 28. Deft., 
on June 5, 1852, obtained a judgment in the 
Queen’s Bench against A. On the same day the 
judgment was registered in the Common Pleas ; 
it never was registered in Middlesex. On Sept. 8, 
1852, a writ of elegit issued; & the lands were 
delivered to deft. :—Held: the judgment was a 
charge on lands in general, under sect. 13 of the 
above Act, from the time it was registered in the 
Common Pleas, but by Judgments Act, 1839 
(c. LQ), s. 5, it had no further effect against a 
bond fide purchaser, for value & without notice, 
than a docketed judgment before Judgments 
Act, 1838. A docketed judgment would not, 
before that Act, have bound a term for years 
until execution; & consequently pltf., being a 
bond fide purchaser of this term of years before 
the execution, was entitled to the lands as against 
deft., the judgment creditor ; & these lands being 
in Middlesex, the judgment, though registered 
in the Common Pleas, did not bind the lands till 
a memorial was registered in Middlesex under 
Middlesex Registry Act, 1708 (c. 20), s. 18.— 
WESTBROOK v. BLYTHE (1854), 3 EB. & B. 7373 
2C. L. R. 1660; 23 L. J. Q. B. 386; 1 Jur. N.S. 
85; 2 W. R. 490: 118 BE. R. 1317. 


Annotations :-—Apld. Hughes v. Lumley (1854), 4 I. & B. 
274. Consd. Neve v. Flood (1864), 33 Beav. 666. Refd. 
Benham v. Keane (1861), 1 John. & H. 685. 


1426. ——_— —-—— Order for payment of 
costs.|—-Under the above Act, an order for pay 
ment of costs operates only as against purchasers, 
etc., from the registration of the certificate of 














claim the proporty as his exemptlon.— 
ROBERTS v. HARTLE (1902), 14 
Man. L. R. 284.—CAN. 


Dp. -}—The effect of Land 
Titles Act (Sask.), ss. 118 (2), 70, is 
to give an execution, a copy of which 
is filed in the proper office, priority over 
an unregistore equitable mtge.— 
UNION BANK OF CANADA v. LUMSDEN 








registration related back to the moments 
of filing, & the entry of the memorandum 
on the certificate is merely an adminis- 
trative act which does not in an 
alter the situation between the 

& the creditor in respect to the lands 
within the registration district. <A 
writ of execution received by the 
registrar of land titles before the passing 
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taxation —-HARGRAVE v. HARGRAVF (1857), 23 

Beav. 484; 53 E. BR. 191. 

1427. Effect as against voluntary 
settlement.]—-In a suit to settle the priorities of 
incumbrancers on a testator’s estate, the chief 
clerk by his certificate found a voluntary. settle- 
ment ranking 1, & A. & B. judgment creditors 
ranking 2 & 3, but he also found that B.’s judg- 
ment which was before Judgments Act, 1838 
(c. 110), was of prior date to the voluntary settle- 
ment :—Held: although as between A. & B. the 
former upon a question of registration was entitled 
to priority yet that independently of such question 
& having regard to the date of the voluntary settle- 
ment & to tho provisions of Judgments Act, 1839 
(c. 11), s. 6, B. was prior both to the voluntary 
settlement & to A. ; 

A judgment creditor is not a purchaser within 
the meaning of 27 Eliz. c. 4, & has therefore no 
title on that ground to set aside a prior voluntary 
settlement. 

Judgments Act, 1838 (c. 110), s. 138, does not 
confer on the judgment creditor any right against 
a person claiming under a voluntary settlement 
previously made by the judgment debtor.— 
BEAVAN v. OXFORD (KARL) (1856), 6 De G. M. & G. 
507; 25 LL. J. Ch. 299: 26 L. T. O. S. 277; 2 
Jur. N. S. 121; 4 W. R. 274; 43 E.R. 1831, 
LC. & LL. JJ. 

Annotations :—Consd. Kinderley v. Jervis (1856), 22 Beav. 1 ; 
Kyre v. M'Dowell (1861), 9 H. L. Cas. 620. Apld. Gill v. 
Continental Gas Union Co. (1872), 41 L. J. Ex. 176. 
Refd. Hirsch v. Coates (1856), 18 C. B. 757; Croft v. 
Lumley (1858), G6 H. LL. Cas. 672; Scott v. Hastings 
(1858), 4 K. & J. 633; Nicholls v. Rosewarne (1859), 6 
c. B. N.S. 480; Baker v. Tynte (1860), 2 KE. & E. 897 ; 
Punchard v. Tomkins (1882), 31 W. R. 286; Dallow vu. 
Garrold (1884), 14 Q. B. D. 543; Re Bell, Carter v. Stadden 
ie) ag T. 370; Vacuum Oil Co. vw. Ellis, (1914) 


1428. Decree for alimony.|—A wife, 
having obtained against her husband a decree for 
dissolution of marriage, & being also adjudged 
permanent alimony at the rate of £100 a year, 
payable by monthly instalments, registered the 
decree, under the above Act, in the Ct. of C. P., 
the effect being to prevent the husband from 
mortgaging or selling any part of his real estate. 
On motion to expunge the entry from the register, 
the ct. refused to interfere, remitting the husband 
for remnedy, if any, to the Ct. of Ch.—£z p. HOLDEN 
(1863), 18 C. B. N.S. 641; 32 L. J. CO. P. 111; 
9 Jur. N. S. 948; 143 EK. R. 254; sub nom. Re 
ILOLDEN, 1 New Hep. 361; 7 L. T. 791. 

-.|—See, now, Land Charges Act, 1900 
(c. 26), s. 5, sched. 
1429. —— Registration under Middlesex 

















THOMPSON v. BERGLAND (1910), 16 
W.L.R. 154; 3 Sask. L. R. 470.—CAN. 


way t. .-]—- Long _before_ the 
ebtor recording in the Land Titles Office 
against certain land of defts.’ execution, 
the execution-debtor had bound himself 
by agreement in writing to transfer 
the land to S., & this agreement was 








hy ee Co. (1915), 31 W. L. R. 801.— 


7 operating to create 
charge on land.}—Heal Property Act, 
1861. 8s. 91, does not give the execution 
creditor by virtue of the entry on the 
register book of the memorial of the 
writ of execution any right of property 
in or any proprietary charge upon the 
land itselfi.—BOND v. MvuCuay, [1903] 


Ss. R. Q. 1.—AUS. 
The act of the 


io —-.] cuprree 
registrar of the land titles in indorsing 
on a certificate of title a memorandum 
of a writ of execution is not in itself 
a"* proceeding ” in respect of the execu- 
tion within Land Titles Act, s. 62 (2); 


of the amendment of 1916 (c. 3), 8. 
15 (4) to Land Titles Act, 8. 62, but not 
noted on a certificate of title until 
after the passing of said amendment, 
will not be removed from such certificate 
because of such amendiment, or the 
later amendment of 1917 (c. 3), 8. 40 (3). 
—LEE v. HARRISON, (1917) 3 W. W. KR. 
570.—-CAN. 


8. J—The execution of 
ohne creditor was registered after the 
registration of the notice of exercising 
the power of sale, but before the date 
of sale :—Held: this execution 
attached. Two executions were lodged 
after the sale took place :—Held: 
these exccutions did not attach.— 








in full force & effect when the execution 
was recorded. A transfer of the land 
was executed, pursuant to the agree- 
ment, in favour of pltf. bank, as the 
nominee of S, contemporaneously with 
the making of the agreement, which 
was soon afterwards left at the Land 
Titles Office; but, for some un- 
explained reason, it was not actually 
recorded until about elght months there- 
after; & in the meantime defts.’ 
execution had come in & been recorded 
against the land :—Held: pltf. bank 
was entitled to have defts.’ execution 
removed from its certificate of title & 
to hold the land freed therefrom. The 
mere fact that, when the execution was 
recorded, tho bank’s interest {n the 
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Sect. 2.—Writ of clegit: Sub-sect. 7.) 


Registry Act, 1708 (c. 20)—Land in Middlesex.]— 
A judgment has the effect of a charge on lands in 
Middlesex only from the time when it has been 
registered in the registry of Middlesex; & as 
between several judgments registered in the 
Common Pleas the judgment first registered in 
the Registry of Middlesex is entitled to priority. 

S. had recovered a judgment against L., which 
he had registered in the Common Pleas under 
Judgments Act, 1838 (c. 110), s. 19. Afterwards, 
H. registered his judgment in the Common Pleas ; 
& the land being in Middlesex, he registered it 
also in Middlesex under Middlesex Registry 
Act, 1708 (c. 20), 5. 18. Afterwards S. registered 
his judgment in Middlesex :—Held: H.’s judg- 
ment had privity before S.’s judgment. HUGHES 
v. LUMLEY (1854), 4 E. & B. 274; 3C. L. R. 242; 
24L.J.Q.B.57; 24 L. T. O. 8.1443; 1 Jur. N.S. 
422; 3 W. R. 109; 119 BE. R. 105; subsequent 
proceedings, 4 E. & B. 358, Ex. Ch. 


Annotations :—Consd. Neve v. Flood (1864), 33 Beav. 666. 
Refd. Benham v. Keane (1861), 1 John. & H. 685. 








1430. ——- —_- —- —-—.]—_ WESTBROOK v. 
BLYTHE, No. 1425, ante. 
1431, —-~— — .|—The equitable 


principles flowing from the doctrine of notice, 
which affect purchasers & mtgees. in relation to 
incumbrances, do not apply as between judgment 
creditors ; & a judgment registered in the Common 
Pleas is no charge against land in Middlesex until 
entered on the Middlesex register, under Middlesex 
Registry Act, 1708 (c. 20). Where, therefore, a 
judgment creditor, having notice of a prior judg- 
ment registered in the Common Pleas, but not in 
Middlesex, registered his judgment in Middlesex 
before the earlier judgment was so registered :-— 
Held: he was entitled to priority in respect of his 
judgment.—-BENHAM v. KEANE (1861), 3 De G. F. 
& J. 318; 31 L. J. Ch. 129; 5 L. T. 439; 8 Jur. 
N.S. 604; 10 W. R. 67; 45 E. R. 901, L. JJ. 

Annotations :—Consd. Neve v. Flood (1864), 33 Beav. 666. 

Refd. ltolland v. Hart (1871), 6 Ch. App. 678; Re Wyatt, 

White v. Ellis, {1392} 1 Ch. 188; aylor v. London & 

County Banking Co., London & County Banking Co. v. 

Nixon, [1901] 2 Ch. 231. 

-.|—See, now, Land Charges Act, 
1900 (c. 26), 5. 4. 

1432, Under Judgments Act, 1839 (c. 11)— 
Failure to re-register—Effect as against purchasers 
é& incumbrancers.|—-Under above Act if A. has 
a judgment registered under Judgments Act. 
1848 (c. 110), such registration will protect him 





HXECUTION, 


against all who become mtgees. or purchasers 
during the currency of the five years, & such pro- 
tection will continue as to them under a re- 
registration, even though he should have omitted 
to re-register within five years ; but as to persons 
becoming mtgees. or purchasers between the 
period when his first registration ceases & when 
his re-registration began, he will not be protected, 
but they will Have priority over them.—SuHaw v. 
NEALE (1858), 6 H. L. Cas. 581; 27 L. J. Ch. 444 ; 
31L.T. 0.8. 190; 4 Jur. N.S. 695; 6 W. R. 635 ; 
10 E. R. 1422, H. L.3; revsg. (1855), 20 Beav. 


Annotations :-—Refd. Beavan v. Oxford (1855), 6 De G. M. & 
G. 492. Mentd. Turner v. Letts (1855), 20 Beav. 185; 
age ora Med a v. Rolt (1861), 9 H. L. Cas. 514; Menzies v. 
Lightfoot (1871), L. R. 11 Kg. 459; North v. Stewart 
(1890), 15 App. Cas. 452; Briscoe v. Briscoe, [1892] 3 
Ch. 543; Re Knight, Knight v. Gardner, [1892] 2 Ch. 368 ; 
Meguerditchian v. Lightbound, [1917] 2 Kk. B. 298. 

.—A., B., & CG, 
were judgment creditors of D., A. & B. having 
priority to C.; A. & B. subsequently omitted to 
re-register their judgments within five years from 
their previous registration; C. duly registered 
within the five years :—Held: A. & B. did not 

thereby lose their priority to C. 

The effect of the provisions of sect. 4 of the 
above Act is to deprive the judgment creditor who 
omits to re-register within five years of protection 
against subsequent purchasers, mtgees. & creditors 
but not to alter his position as to previous pur- 
chasers, mtgees. & creditors. The circumstance 
that a re-registration is not within five years from 
the previous registration does not make it in- 
effectual as against subsequent purchasers, mtgees. 
& creditors.— BEAVAN v. OXFORD (EARL) (1855), 
6 De G. M. & G, 492; 26 L. T. O. 8. 114; 1 Jur. 
N.S. 1121; 4 W. R. 112; 48 BE. R. 1325, L. C. & 
L. JJ. 

Annotations :—Apptvd, & Apld. Shaw +. Noule (1858), 6 
H. L. Cas. 581. Apld. Neve v. Flood (1864), 10 Jur. N.S. 
607. Consd. Pickering v. Ilfracombe Ry. (1868), L. J. 
3C. P. 235. Apld. Re Kensington, Bacon v. Ford (1885), 
29 Ch. D. 527. Refd. Simpson v. Morley (1855), 26 
L. T. O. 8S. 135; Benham v. Keane (1861), 1 John. & H. 
685; Robinson v. Nesbitt (1868), L. R. 3 C. P. 264; 
Punchard v, Tomkins (1882), 31 W. R. 286; Re Leaveslicy, 
(1891) 2 Ch. 1. 

1434, ——- ——— -——- Effect as against other 
creditors.|—A., B., & ©. were judgment creditors 
of D. A. registered his judgment on Mar. 12, 
1840, but never re-registered ; B. registered his 
judgment in Apr. 1842, & re-registered in Mar. 
1848; C. registered his judgment on Mar. 18, 
1845, & re-registered on Mar. 16, 1850. Questions 


land, under the agreement & transfer, 
had not ripened into a registered or 
registrable interest, could not avail to 
deprive the bank of its rights.— 
MERCHANTS BANK OF CANADA 0 PRICK 
(1914), 27 W. L. R. 48; 16 DL. &. 
104; 7 Alta. L. R. 344.—CAN. 


U. ——-- -——J—-Where a regis- 
tered owncr of lands sells the same 
by unregistered agreement for sale, 
the purchase price bein payable by 
instalments, & before all the instal- 
ments are paid creditors register 
executions against the lands, a transfer 
from the vendor to his purchaser in 
pursuance of the agreement can only 
be registered subject to the rights of 
the execution.—Apanac Om Co. 2%. 


We RL 1627 11 Alta, 


y. Registration of judyment—Kffeet 
as against purchuacr.t-—\s., the sti 
tered proprietor of two allotments 
Paper deposited the certificates of 
hi e with w bank to secure advaucos 
: executed w memorandum of mitge. 
o the same bank of one of the allot- 
cuts, which mtge. was not registered. 


Subsequently a writ of cxecution 
against B. was registered, & the sheriff 
sold to E. all B.’s right, title, & interest 
in the allotments. At the time of the 
writ being registered no encumbrances 
on the land appeared on the rogister. 
K. having made application to have the 
trunsfer to him from the = sheriff 
registered, the bank lodged a caveat. 
ik. then moved to have the caveat 
removed from the file:—Held: all 
that E. obtained by his purchase from 
the sheriff was B.’s right, title, & 
interest. The transfer not being from 
a registored proprietor, Real Property 
Act, s. 111, did not apply, & the 
application should be refused.—Re 
ELLIoT (1886), 7 N. S. W. L. R. 271; 
3 N. Ss. W. Ww. N. 59.—AUS, 


Ze ——- ——.)--Where a judgment 
has been registered for the period of 
one year, & no jevy has been made 
on the real estate bound thereby, any 
judgment creditor whose judgment has 
been subsequently registered, may, by 
a® written notice, require the prior 
judgment creditor to levy on the real 
estate within threo months. ‘The 
sheriff shall deliver to the purchaser 


a deed of such lands, which shall be 
sufficient to convey to the purchaser 
all the interest of the deft. in the lands 
therein described, subject to prior 
incumbrances.— SMITH DD. SMITH (1866), 
6 N.S. R. (2 Old.) 303.—CAN. 


_ & Omission of part of land 
in trust deed—-Hffect of.}—A deed of 
trust was executed by a debtor, & by 
a mistake in setting out the motes 
& bounds a portion of the property 
intended to be conveyed was omitted ; 
subsequently to which a_— creditor 
obtained & registered a judgment. 
against the debtor :-—ZJfeld: the 
assignees in trust were entitlod to have 
the mistake rectified & the Hen of the 
yaderaeny creditor did not attach upon 
the land.—_McMASTER v. PHIPPS (1855), 
5 Gr, 253.— CAN. 

b. —— Whether superseded by giv- 
ing security.J\—Vhe registration of o 
certificate of judgment against the 
lands of a judgment debtor is not an 
executiun within Supreme Ct. of 
Canada Act, s. 47 (e), & the giving 
security to the satisfaction of a Judge 
of the Supreme Ct. of British Columbia 
for the whole amount of the dobt & 
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having arisen as to the priorities of the several 
judgment creditors, the fund in ct. being in-’ 
sufficient for payment in full:—Held: on the 
construction of Judgments Acts, 1838 (c. 110), 
8. 19, 1839 (c. 11), 5s. 4, & 1840 (c. 82), 8. 2, & upon 
the principle laid down in Beavan v. Ozford (Earl), 
No. 1433, ante, C. was first entitled to take out 
of the fund the sum found due on A.’s judgment, 
& then B. was entitled to be paid the full amount 
of his judgment before C. took anything more in 
respect of his judgment.—e KENSINGTON (LORD), 
Bacon v. Forn (1885), 20 Ch. D. 527; 54 L. J. Ch. 
1085; 53 L. T. 19; 33 W. R. 689. 

——— Against banking co-partnership— Operating 
against estate of shareholder.]—_See BANKERS, Vol. 
III., p. 151, No. 202. 

1435. Judgments operating as charge on land— 
Judgments Act, 1838 (c. 110), s. 13—Creditor must 
first take out execution.]—Under the above scct., 
which, after enacting that «a judgment shall 
operate as a charge on the debtor’s lands, provides 
that no judgment creditor shall be entitled to 
proceed in equity to obtain the benefit of such 
charge until after the expiration of one year from 
the time of entering up such judgment, the ct., 
upon a bill filed by a creditor to enforce his judg- 
ment under the statute, declined to appoint a 
receiver of the real estate of the debtor within 
the year limited by the statute. 

A. judgment creditor who desires to enforce his 
security against his debtor’s equitable interest 
in freehold estate by a bill in equity not founded 
on the statute must previously sue out elegit.— 
SMITH v. Hurst (1845), 1 Coll. 705; 5 L. T. 0. S. 
20; 9 Jur. 3413; 63 EB. h. 607. 

Annotations :—Apld. Partridge v. Foster (1864), 34 Beav. 

1. Refd. Ashburton v. Nocton, [1915] 1 Ch. 274. 

1436. .|—The ct. only interferes 
in aid of the legal right when the party has pro- 
ceeded at law to the extent necessary to give him 
a complete title; & therefore where pltf. had 
obtained judgment, but had not sued out an 
elegu :—Held: (1) he was not entitled to the 
uid of the ct. as against the freehold estate of 
debtor; (2) he did not under above sect. become 
entitled to such aid until the expiration of one 
year from the time of entering up his judgment 
& this being an objection that pltf.’s title was 
incomplete, was not removed by a resort to the 
jurisdiction of the ct. to relicve against fraud in 
respect to the freehold estate.—SMITH v. HURST 
(1852), 10 Hare, 30; 22 L. J. Ch. 289; 20 L. T. 
OG. 8S. 303; 17 Jur. 30; 68 E. R. 826. 

Annotations :--Refd. Neale v. Day (1858), 32 L. T. O. S. 











costs does not supersede the registra- — s. 


28.J)—Where an 
tion of such certificate. —FoLey v. 


veyance is by way of security only, 
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L48: Soventng, Cladeons (Ne: 2 GD a 
> € Ow © y. s ° ° q- ° ° 
Oe ie & Garrard’s Trustee v. Hunting, [1897] 


1437. Law of Property Amend- 
ment Act, 1860 (c. 38).)—It is true that Judg- 
ments Act, 1838 (c. 110), gives a judgment 
creditor an equitable charge upon the land of his 
debtor. He may, after one year, file a bill to 
redeem the mtgee. & foreclose the mtgor; & in 
some cases I have myself held, that a judgment 
creditor may institute proceedings before the 
expiration of the year. But the recent Act [Law 
of Property Amendment Act, 1860 (c. 38)] does 
not allow him to keep his judgment hanging over 
the heads of other people. He must issue execu- 
tion, or his charge will not affect the purchaser ; 
the Act expressly states that, & it applies whether 
the interest be legal or equitable (ROMILLY, M.R.). 
—WALLIS v. Morris (1864), 10 L. T. 709; 10 
Jur. N.S. 741; 12 W. R. 997. 

1438. Not uniil expiry of one year.|— 
Situ v. LLurst, No. 1436, ante. 

1439. Enforcement against 
equitable interest.) —— DrErnbysHInE & STAFFORD- 
SHIRE, ETC. Ry. Co. v. BAINBRIGGE (1852), 15 
Beav. 146: 51 EB. R. 492. 

Annolition :—Refd. Hargrave v. Hargrave (1857), 23 Beav. 


1440, —--—- ——— —-——.]—The above Act 
declares that a judgment at law shall not be 
enforced for a given period, but a ct. of equity 
will in the meantime restrain trustees from paying 
to the debtor, a tenant for life, the income arising 
from the property affected until the charge can be 
enforced. 

A judgment creditor of a tenant for life of real 
estate sued out an elegit, but was unable to obtain 
payment of his demand, as the estates were 
vested in trustees. Upon a bill by the judgment 
creditor, asking for the aid of this ct. to obtain 
satisfaction of his demand:—Held: he was 
entitled to an injunction to restrain the trustees 
from paying the rents & profits of the estates to 
the tenant for life until pltfs. were in a position 
to obtain the benefit of the judgment.— YEscoMRE 
v. LANDOR (1859), 28 Beav. 80; 28 L. J. Ch. 876 ; 
33 L. T. O. S. 376; 5 Jur. N. S. 780; 7 W. R. 
534; 54 E. R. 296. 


Annotations :—Consd. Partridge v. Foster (1864), 34 Beav. 
1. Refd. Wallis v. Morris (1864), 12 W. lt. 997; Wallace 
v. Universal Automatic Machines Co., [1894] 2 Ch. 547; 
Ideal Bedding Co. v. Holland, [1907] 2 Ch. 157. 


1441. .|}--A judgment 
creditor, who has sued out an elegit without 



































unregistered con- of debtor.}—A memorial of judgment 


when registered, or a writ of execution 


WEBSTER (1892), 2 B,C, It. 251.—CAN. 


Cc. Effect on mortgage pre- 
viously registered.J—-A mtge. on land 
registered prior to the registration of 
an execution ugainst the mtgor. has 
priority for the amount advanced under 
the mtge. even subsequently to the 
registration of the execution where the 
advance was mude without express 
notice of the exccution.— MARSHALL 
WELLS ALBERTA Co., LTD. vu. ALLIANCE 
TRrusT Co., [1920] 1 W. W. 1. 9075 52 
dD. il. RR. 600.—CAN. 

d. Extent of writ.J—A writ 
of execution extends to any lands in 
the land rogistration district wherein 
the writ is filed of which the debtor 
becomes the owner at any tine during 
the life of the writ & while it remains 
filed in the land titles office of such 
district.—-RoBIN Hoop Miuxis, Lrp. 
v. HARRISON, [1918] 2 W. W. R. 58; 
40 D. L. RR. 328.—CAN.. 


e. Effect of umregistered con- 
veyance—xecution Act, 1911 (c. 79), 











the land is liable for sale, under above 
sect. under a subsequent registered 
certificate of judgment.—/?te EXECUTION 
AcT, SCHMIr v. ERICKSON, [1922] 1 
W. W. BR. 232.—CAN. 

f. Judgment operating as charge on 
land.j—A registered memorial of a 
judgment has a priority, as a charge 
on the land of the debtor, over a subse- 
quent judgment & execution; & a sale 
by the sheriff under such exceution is 
subject to the charge of the prior 
poe evened judgment.—MILIS v. MILLS 
(1858), 4 AN. 45.—- CAN. 


g. ——.]— Where lands are con 
veyed to wu purchaser against whom 
judgments are then registered, & 
executions against lands in the shoriff’s 
hands, & a mtge. is taken back on the 
same day for a balance of purchase 
money, the judgments & executions 
attach before the mtge.—RUTIrAaNn 1%. 
nt a (1858), 16 U. C. R. A95.— 


h. —— Only on beneficial interest 


when filed with the sheriff, only aifects 
such interest in land as the debtor then 
has, & therefore does not postpone the 
title of a trustee thereto under a 
creditor’s deed previously executed by 
a number of the creditors, though not 
registered.—TRUEMAN v. WOODWORTH 
(1894), 1 N. B. Kq. Rep. 83.—CAN, 


“ -}— The registration 
of a certificate of judgment, under 
County Courts Act (c. 33), ss. 196, 197, 
as amended by 55 Vict. c. 7, 8. 4, 
binds & charges the land of the judg- 
ment debtor, though it may be his 
actual residence or home, & the creditor 
may take proceedings to realise when- 
ever deft. ceases to be entitled to claim 
the property as his exemption.— 
ROBERTS v, HARTLEY (1902), 14 
Man. L. R. 284; 23 Cc. L. T. Oce. N. 


53.—CAN. 





lL——- --—.]-- Defts. recovered 
judgments agaiust B. in 1901, & 
registered them so as to bind his lands. 
At that time 2,000 acres of land 
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effect, is entitled, independently of the above Act, 
to equitable relief, though the year from entering 
up the judgment has not expired. Qu.: whether 
he is entitled to relicf under the statute as regards 
the leaseholds of the judgment debtor which are 
wearing out. But the ct. will, within the twelve 
months, interfere & protect the property charged 
by a judgment from destruction.—PARTRIDGE v. 
Koster (1864), 34 Beav. 1; 4 New Rep. 473; 
10 L. T. 808; 10 Jur. N.S. 741; 12 W. R. 1127; 
55 EK. R. 631. 





1442. -_-— —~~— Enforcement against lease- 
holds running out.]|—PARTRIDGE v. FosTER, No. ' 
1441, ante. 

1443. Only on beneficial interest of 








debtor.|—Before Judgments Act, 1838 (c. 110), 
equitable interests prevailed over an elegit, & 
since that Act, a judgment entered up operates 
as a charge on the beneficial interest only of the 
judgment debtor. The judgment creditor takes 
subject to all the equities by which the debtor 
was bound (LORD WENSLEYDALE).—ITYRE  v. 
M‘DowELL (1861), 9 H. L. Cas. 619; 11 KE. R. 
$71, H. J.. 

Annotation :---Consd. Badeley v. Consolidated Bank (1886), 

34 Ch. D. 536. 


1444, Registration of writ—Land 
Charges Act, 1900 (c. 26), s. 2.] — ASHBURTON 
(LoRD) v. Nocron, No. 1397, ante. 

1445. Law of Property Amendment Act, 
1860 (c. 38)——-Applicable to legal & equitable 
interests.]—-WaALLis v. Morris, No. 1437, ante. 

1446. Judgments Act, 1864 (c. 112)— 
Only after return from sheriff.|— (1) By above Act, 
a judgment creditor has no lien upon the land of 
his debtor until he has got a return from the 
sheriff, though he may, after putting the writ in 
the hands of the sheritf & before the return, have 
a right to file a bill to remove a legal impediment. 
(2) Priorities of judgment creditors against lands 
are determined by the date at which the writs 
issued upon their judgments are placed in the 
hands of the sheriff. Therefore, where a judg- 
ment creditor, subsequent in point of date, was 
the first to place his writ in the hands of the 
sheriff, & get the lands of the debtor extended 
under such writ:—Held: he was entitled in 
priority to a prior judgment creditor whose writ 
was subsequently placed in the sheriff’s hands 
before the lands were extended.—GUvEsT v. Cow- 











belonging to pltfs. & conveyed to pltfs. 
by B. stood in the name of 3. owing to 
the conveyances not being registered : 
—Held: as the lands were not the 
lands of the judgment debtor, & there 
was no laches on the part of pltfs., 


taken 


out :—Held : 
interest in the land in question, which 
was bound by, or could be sold under, 
the registered judgment.—McDouGALuL 
v. GAGNON (1906), 16 Man. L. R. 232; 
4W.1L. R. 425.—CAN, 


EXECUTION. 


BRIDGE Ry. Co. (1868), L. R. 6 Eq. 619; 37 


‘L. J. Ch. 909; 18 L. T. 871; 17 W. BR. 7. 
Annotations :—As to (1) Consd. Re Newcastle (1869), L. R. 
SEs. ae Refd, Anglo-italian Bank v. Davies (1878), 


1447. Writ of execution must first 
issue.|—-The mere registration of a judgment 
upon which no writ of cxecution has issued, 
constitutes no lien upon the debtor’s land. The 
above Act has in effect repealed Judgments Act, 
1838 (c. 110).—Re BaAILeY’s Trusts (1869), 38 
L. J. Ch. 237; 20 L. T. 168; 17 W. RB. 393. 
Annotations :—Consd. Cork v. Russell (1871), L. R. 13 Haq. 

210. Apld. Hatton v. Haywood (1873), 22 W. R. 53. 

Refd. Mildred v. Austin (1869), L. KR. 8 Eq 220. 

1448. Only if land actually delivered 
in execution.]|—Land is not affected by a registered 
judgment against the owner, executed in part by 
a writ of fi. fa. unless it has been actually delivered 
in execution. Where such Jand is out on mtge. at 
the time of the judgment, an order of the Ch. Div. 
for sale or appraisal should be obtained in order 
to bind the land by the judgment. 

A judgment debtor, after a writ of fi. fa. had 
been partially executed against his goods & 
chattels, gave a second charge on certain mort- 
gaged leasehold property to another creditor. 
The judgment had been duly registered, but no 
further steps had been taken to obtain delivery 
or of to bind the land. The mtgees. sold the 
property, & after satisfying their debt there 
remained a balance in their hands, to attach 
which balance a garnishee summons was taken 
out by the judgment creditor:—Held: the 
holder of the charge on the mortgaged property 
was entitled to satisfy his claim out of this 
balance, in priority to the judgment creditor.— 
BACKHOUSE v. SIDDLE (1878), 38 L. T. 487, D. C. 

1449. -—- --— Only if statutory provisions 
complied with.|-—Hloop Barrs v. CaTucanrt, No. 


1373, ante. 
-.|-—See, 20w, 


1900 (c. 26), 5. 5, sched. 

1450. Registration of writ-—Necessity for— 
Only to enforce sale.|—-Since Judgments Act, 1864 
(c. 112), where land has been actually delivered 
in execution by writ of clegit or other lawful 
authority it is unnecessary to register the judg- 
ment, writ, or other process of execution except 
for the purpose of obtaining under sect. 4 of the 
Act a summary order for sale; but before any 
creditor to whom any land of his debtor shall 


deft. had no 














Land Charges Act, 





assign it, but the assignee refused to 
do more than discharge the judgment. 
The bank then filed their bill against 
M. & R., praying to redeem R. & fore- 
close M., & moved for an injunction 


there should be a declaration that these 
judgments did not bind the lands. 
When a person registers a judgment 
which, like a drag-net, is to catch 
overything, he cannot complain if 
he only gets the interest which the 
debtor had in any thing he encloses,— 
SISSIBOO PuLr Co. v, CARRIER LANE 
Co. (1905), 40 N.S. R. 546.~CAN, 


‘ .J—Z., the owner of 
the lands in question, having died 
intestate, his widow, <A., took out 
letters of administration of his estate. 
B., the ouly child of -%. & A., Subse- 
quently married deft., & then died 
childless & intestate, Pitf., having re- 
covered judgment in K. B. against 
deft, registered in the proper land titles 
office a certificate of the judgment, & 
then brought this action fur a sale of 
deft.’s interest in the lauds to realise 
his judgment. A. bad not disposed 
of the land in any way under her letters 
of administration, nor had letters of 
administration of the estate of B. been 


a ee 








n. Partial release of lands 
under execution.J—Where judgment 
debtor in his lifetime & his personal 
representatives after his death alienate 
portions of land found by a judgment, 
& the judgment creditor released a 
portion of the land sold from an 
claim under the judgment, the full 
amount of the ju ent cannot be 
enforced against owners of the unsold 
poe of the Jand, who are only 

able to be called upon to pay pro rata 
according to the value of lands released. 
—e BANK Or LIVERPOOL (1908), 43 
N.S. R. 205; 6B. L. R. 321.—CAN. 


o. Prior registered judgment creditor 
refusing to assign judgment. |—An exccu- 
tion at law against the lands of M., at 
the suit of K., wasin the gheriff’s hands, 
under which certain landsin the county 
of O. were advertised for sale. The B. 
Bank, who were registered judgment 
creditors of M., but subsequent to K., 
offered It., the assignee of K.’s judg- 
ment, to pay the same if be would 


to restrain the sale by the sheriff :— 
Held: a prior judgment creditor was 
bound to submit to be redeemod by a 
subsequent judgment creditor, & to 
assign the Judgment, & upon payment 
to R., if he would receive & assign K.’s 
judgment, of the amount of that judg- 
ment & subsequent costa, & if not, then 
upon payment into ct. of the samc 
amount, an injunction should issue to 
restrain the sale by the sheriff.-— 
BANK OF BRITISH NORTH AMERICA VU. 


p. Unregistered transfer of land 
— Registered execution — Subsequent 
registration of transfer—Privurity.}—A 
registered owner of lands gave a transfer 
& his duplicate certificate of title to 
an intended transferee. ‘lhe transferee 
did not register the transfer for a con- 
siderable time. Prior to such reyistra- 
tion, a writ of execution was registered 
against the lands :—Held: the trans- 
feree was entitled to have the execution 
removed as a cloud upon his title.— 
SCHLOSSER v. COLONIAL INVESTMENT 


Part III.—--ParticuLaR FoRMS OF EXECUTION. 


have been actually delivered in execution can 
obtain such summary order, his writ or other 
process of execution must be duly registered 
pursuant to sect. 3 of the Act. An order for the 
appointment of a receiver is a ‘‘ process of execu- 
tion’ within the Act.—Re Popr (1886), 17 
Q. B. D. 743; 55 LL. J. Q. B. 522; 55 L. T. 369; 
34 W. R. 693; 2 T. L. R. 826, C. A. 
Annotations :—-Consd. /?e Whiteley, Whiteley v. Learoyd 
(1887), 56 L. T. 846. Refd. Blackman v. Fysh, [1892] 


3 Ch. 209; Cadogan v. Lyric Theatre, [1894] 3 Ch. 338; 
Ashburton v. Nocton, [1915] 1 Ch. 274. 


~—.]—See Land Charges Act, 1900 
(c. 26), s. 2. 
1451. ——-- -—_- Vacation of registered writ— 
Power of court.|~-Cook v. Coox, No. 1787, post. 
1452. Not on debtor’s legal remainder. |— 
Re Harrison & BoTromMiey, No. 1374, ante. 
Delivery in execution—What amounts to.|— 
See Sub-sect. 8, B., post. 
Sale —- Under Judgments Act, 1864 (c. 112), s. 4.] 
——See Sub-sect. 10, B., post. 





SUB-SECT. 8.—POSSESSION. 
A. In General. 

1453. Actual possession not given—Legal pos- 
session only—Sufficient to sustain ejectment by 
creditor.|—JEFFERSON v. DAWSON (1673), 3 Keb. 
243; 84 E.R. 700. 

1454, -——-~ ---_ -__-.]-—-This is the case of a 
demurrer by deft. to the replication to deft.’s 
plea to the sci. fa., founded on Companies Clauses 
Consolidation Act, 1845 (c. 16), s. 36. The 
objection to the replication is, that the refusal of 
pitf. to take actual possession is wholly immaterial, 
if the land having been duly extended under the 
elegit & the legal possession delivered to pltf. by 
the sheriff, prevents his having any further execu- 
tion against deft. in the action; & the question 
on which the judgment of the ct. is to be given is, 
whether a writ of elegit against a co., under which 
land has been taken, & the rent of which is 10s. 
a@ year, is a bar to any other remedy or any other 
execution against the members of the co., which is 
given by the statute already referred to. Formerly 
actual possession was delivered, but now legal 
possession only is delivered, which gives pltf. a 
title to sue in ejectment (POLLOCK, C.B.).--- 
ADDISON v. TATE (1855), 11 Exch. 250; 3C. L. R. 
1075; 24 L. J. lux. 249; 25 L. T. O. S. 182; 
3 W. R. 487; 156 BE. BR, 823. 





1455. -~—~—.|— HaTron v. Haywoop, No. 
1466, post. 
1456. ———.]—-TAYLOR v. COLE, No. 693, ante. 


1457. At what value to be delivered—Value as 
found by jury.|—ComyrRrs v. BRANDLING (1612), 
1 Brownl. 38; Moore, K. B. 873; 1238 E. R. 
G51. 

1458. Elegit tenant held out of possession— 
By debtor or stranger—Remedies.|—If the party 
himself hold out the tenant by elegit from the 
tenements extended, the tenant by elegit may 
hold over, but if a stranger holds out the tenant 
by elegit, he cannot hold over, but is put to his 
action of trespass against the stranger.—UNDER- 


& LOAN Co., [1917] 1 W. W. R. 1045.~— 
AUS. 


q. Execution registered in debtor's 2 
lifetime—Hazecution registered after death 
-—Priority.J—A registered execution is 
a ‘lien’ on the debtor's land, & 
registered executions existing in the 
debtor’s lifetime have priority over an 


execution in a suit brought after the —Ite L 
debtor’s death against his adminis- W. L. R. 689; 5 
trators.—MEROHANTS BANK OF CANADA D.L. R. 175.-—-CAN 


v. AMUNDSEN, Ite AMUNDSEN ESTATE 8 
& MERCHANTS BANK OF CANADA, 11920) 
W. W. It. 202.—CAN, 

r. Priorities.) —It is the duty of 
the registrar to treat an execution 
against lands as a charge upon the 
execution-debtor’s land with priority 
according to the date of its registration. 
OVE & BILODEAU (1912), 22 
Alta. L. 
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WILL v. DEVEREUX (1669), 2 Wms. Saund. 88 ; 

85 BK. R. 698. 

Annotations :—Mentd. Baylis v. Hayward (1835), 4 Ad. & 
El. 256; Hiscocks v. Kemp (1835), 3 Ad. & El. oe 
Fowler v. Rickerby (1841), 10 L. J. OC. P. 149; Wrigh 
v. Madocks (1845), 8 Q. B. 119; Mastorn Archipelago Co. 
v. R. (1853), 2 i. & B. 856; Heathcete v. Wing (1855), 
25 L. J. Ex. 23; Cartor v. Hughes (1858), 27 L. J. Ex. 
225; Frewen v. Lethbridge (1859), 28 L. J. Ex. 243; 
Clay v. Ray (1864), 17 C. B. N.S. 188. 


1459. Right to possession—As against third 
parties in possession—Under demise prior to judg- 
ment—Possessor’s interest interesse termini.|— 
A., in 1819, demised lands to B. for 100 years, & 
subject thereto he in 1820, demised for 200 years 
to C., who entered. In 1822 TD. recovered Judg- 
ment against A. D. issued & executed an elegit 
under which the lands were delivered in execution : 
~—Held: C. was entitled to the possession as 
against 1)., it not appearing that B. had entered 
under the demise to him.---CHATFIELD v. PARKER 
(1828), 8 B. & GC. 543; 2 Man. & Ry. K. B. 5403 
1L65.0.8. K. B. 133; 108 1. BR. 1144, 

Annotation Sp ameentd. Doe d. Agar v. Brown (1853), 1 


G.L. R.1 

1460. ~--- Jointly with debtor—Third 
parties to prove title.]—Jf, at the time of the 
judgment, the elegit debtor is entitled to the whole 
property sought to be recovered in ejectment by 
the elegit creditor, other parties, who, with the 
elegit debtor, are in possession when the ejectment 
is brought, must prove their title; &, if they do 
not, the elegit creditor is entitled to judgment 
against all—Don d. Evans v. OWEN (1831), 
2Cr.& J. 71; 2 Tyr. 149; 11. J. Ex. 435; 149 
i. At. 30. 

1461. -—— Under sale prior to judgment.| 
—An elegit creditor, who, at the time of obtaining 
judgment, has notice that the land of his debtor 
is in possession of a third party, such party having 
been let into possession under a contract for sale 
entered into before the date of the judgment, is 
not entitled to priority over such purchaser, & 
will be restrained in equity from proceeding at 
law for the recovery of the land.—BRUNTON v. 
NEALE (1844), 14 L. J. Ch. 8; 9 Jur. 338, L. C. 

1462. —-— Suflicient evidence of title—-Con- 
clusiveness of writ & return.|—-In ejectment by a 
judgment creditor on a writ of elegit, the writ, 
with the inquisition & the return thereupon, 
stating that deft., the judgment debtor, was 
possessed of the property, constitute sufficient 
evidence of pltf.’s title to recover; & as between 
the elegit creditor & the judgment debtor, the 
return to the inquisition is conclusive, at all 
events down to the date of the return, so that 
deft. cannot set up a title in a third party arising 
prior to that date.—MAnRtTIN v. SmirH (1858), 27 
L. J. Ex. 317. 

Delivery of possession.|—Sce Sub-sect. 8, B., 
ost. 

Position of creditor as elegit tenant.]—See Sub- 
sect. 9, post. 








B. Delivery of Possession. 
1463. Duty of sheriff to deliver.) — Hert v. 
BEx.Ey (LORD), No. 1521, post. 
1464. What amounts to—Return of sheriff— 





;: .J— The transferee of land 
purchased by the transferor as a hee 
cmuption from the Crown takes title 
subject to an execution against the 
transferor registered before the making 
of the transfor although the patent was 
issued subsequent to the making of the 
transfer.—CANADIAN BANK OF CoMm- 
MERCK v. HOLISKI (1920), 1 W. W. R. 


R. 348; 7 877.—CAN 
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Sect. 2.—IWrit of clegit: Sub-sect. 8, B.; sub-sect. 
0,A., B. & C.] 

Writ registered prior to return.|—The return of 
the sheriff to a writ of elegit constitutes actual 
delivery of the land in execution within Judgments 
Act, 1864 (c. 112). The registration of the writ 
prior to the date of the return of the sheriff is not 
in anne with the terms of sect. 3 of the 
Act. 

On the sheriff making his return & the registra- 
tion of the writ, the mtgor.’s interest became the 
property of the tenant until the debt is paid off, 
& no subsequent incumbrancer could oust him 
(STUART, V.-C.).—-CHAMPNEYS v. BURLAND (1870), 
23 L. T. 584; 19 W. R. 1483 subsequent pro- 
ceedings (1871), 19 W. R. 9138, L. JJ. 

1465. -——.]—Hatron v. Haywoop, No. 
1466, post. 


1466. Equitable interest—Order of court. |— 
Equitable interests in land are within Judgments 
Act, 1864 (c. 112), s. 1. Therefore, if a judgment 
creditor who has sued out an elegit is unable to 
obtain delivery by the sheriff of his debtor’s lands 
by reason of the legal estate being outstanding, 
he must apply to the Ct. of Ch. to remove the 
impediment, & the order of the ct. will be a 
delivery in execution within the statute. 

A judgment creditor sued out an elegit against 
his debtor, who had no other interest in land than 
an equity of redemption, & the sheriff accordingly 
returned nil. Soon afterwards the debtor became 
bkpt. The creditor then filed a bill asking for a 
declaration that he had a charge on the debtor's 
equity of redemption at the time of the bkpcy. :— 
Held: the creditor had no charge on the land. 

The sheriff does not give the creditor actual 
possession of the land itself, but the effect of his 
return is that it vests the legal estate in the 
creditor. The creditor can then bring ejectment, 
if it is an estate in possession, or he can sue for 
the rent if it is a reversion (MELLIsH, L.J.).— 
Harron v. HWaAywoop (1874), 9 Ch. App. 229 ; 
43 L. J. Ch. 372; 30 L. T. 270; 22 W. RR. 356, 
L. CO. & L. JJ. 


Annotations :—Apld. Ite South (1874), 9 Ch. App. 369. 
Folld. Backhouso v. Siddle (1878), 38 L. 'T. 487. 
ite Watkins, Ke p. Evans (1879), 13 Ch. D. 
Hastings, kx p. Brown (1892), 61 L. J. Q 
Beckett vu. Buckley (1874), L. R. 17 








iq. 435 5 
Italian Bank v. Davies (1878), 9 Ch. D. 275; Smith r. 
Cowell (1880), 50 L. J. Q. B. 38; Re Pope (1886), 17 
Q. B. D. 743; Fe Anthony, Anthony v. Anthony, [1892] 
1 Ch. 450; Blackman v. Fysh, [1892) 3 Ch. 209 ; Cadogan 
v. Lyric Theatre, [1894] 3 Ch. 338; Re Jones (1895), 
39 Sol. Jo. 671; Thompson v. Gil], (1903) 1 K. B. 760; 














R. v. Selfe (1968), 77. L. J. K. B. 697; Ashburton v. 

Nocton, (1915] 1 Ch. 274. 

1467. ——- -——— Appointment of receiver.|— 
ANGLO-JTALIAN BANK v. DAVIES, No. 2454, post. 

1468. ——- ——— ——--.]—Re Warkins, Ear p. 
Evans, No. 2465, post. 

ri .|—Re Pore, No. 1450, 

ite. 

1470. - -~—.J—Re Harrison & Bor- 


TOMLEY, No. 1374, ante. 


SUB-SECT. 0.-—TIENANCY BY WRIT OF ELEUIT. 
A. In General. 

1471. Nature of tenancy—A redeemable estate.] 
— After an estate has been held under an extent for 
a long time & has gone through several hands, 
whether upon a bill to redeem, deft. shall account 
otherwise than at the extended value.—PooLe v. 
GUISE (1687), 1 Vern. 468; 23 E. R. 593. 

1472. --—- Estate in land—-With properties & 
incidents thereof.|—DiGuron v. GREENVIL (1693), 


EXECUTION. 


2 Vent. 321; 86 E. R. 464; sub nom. DEIGHTON 
vy. GREENVILL, Comb. 77: 1 Show. 35; sub nom. 
GREENVIL v. DigHTon, Comb. 229; sub nom. 
GRANDVILL v. DIGHTON, Holt, K. B. 197; Skin. 
388, Ex. Ch.; affd. (1699), Colles, 64, H. L. 
Annotation :—Refd. Johns v. Pink, [1900] 1 Ch. 296. 

1478. Not merely charge upon land.|-— 
DIGHTON v. GREENVIL (1693), 2 Vent. 321; 86 
BE. R. 464; sub nom. DEIGHTON v. GREENVILL, 
Comb. 77; 1 Show. 35; sub nom. GREENVIL v. 
Dienton, Comb. 229; sub nom. GRANDVILL U. 
Dicuton, Holt, K. B. 197; Skin. 388, Ex. Ch. ; 
affd. (1699), Colles, 64, H. L. 

Annotation :—Refd, Johns v. Pink, [1900] 1 Ch. 296. 

1474. Chattel interest—Where land seized 
freehold.|—JouNns v. PINK, No. 1500, post. 

1475. Assignment of tenancy—Right of assignee 
to rent.]/—-JAcKSON v. Barrow (1626), Nels. as 
21 E. R. 774. 

1476. --— Assignor must first enter.]—TYsoNn 
v. PASKE, No. 2018, post. 

4477. Extension of tenancy—Debt not satisfied.) 
—aAn elegit returned & filed, being out & thereby 
without remedy, renewed by the ct. to be executed, 
—PALMER v. Botts (1626), Toth. 82; 21 HE. R. 
130. 

1478. Position of elegit tenant-—-Takes precise 
interest of debtor.|—-WickHAM v. NEw BRUNS- 
WIcK & CANADA Ry. Co., No. 915, ante. 

1479. —— Analogous to landlord—Power to 
lease—Reserving full rent.|-——A judgment creditor 
having extended a moiety of lands, made a lease 
thereof for seven years, reserving the full rent :-— 
Held: the lease should not be impeached in 
equity.— Doveuty v. STitEs (1673), Cas. temp. 
Finch, 115; 23 E.R. 62. 

1480. - —- Notice to tenants to quit.|—- 
BuLL v. FAULKNER, No. 1514, post. 

1481. - Not a purchaser.|—l1f a creditor by 
judgment, statute, or recognisance, buys in the 
first mtge., he shall not tack it to his judgment, 
etc. because he did not lend his money on the 
credit of the land, has no present right therein, 
nor can be called a purchaser.—BRACE v. MARL- 
BorouGH (DucHESS) (1728), 2 P. Wms. 491; 
Mos. 50; 24 EK. R. 829. 
Annotations :—Consd. Ex p. 














Knott (1806), 11 Ves. | 609 ; 
Whitworth v. Gaugain (1846), 1 Ph. 728. Refd. Titley 
v. Davies (1743), 2 Y. & C. Ch. Cas. 399; Simmons ?. 
Pettit (1844), 8 Jur. 209; Lacey v. Ingle (1847), 2 Ph. 
413; Beavan v. Oxford (1856), 6 De_G. M. & G,. 507; 
Bailey v. Barnes, (1894] 1 Ch. 25. Mentd. Pomfret v. 
Windsor (1752), 2 Ves. Sen. 472; Willoughby v. Wil- 
loughby (1756), 1 Term Rep. 763; White v. Peterborough 
(Bp.) (1821), Jac. 402 ; eacock v. Burt (1834), 4 L. J. 
Ch. 33; Langton v. Horton (1842), ] Hare, 549 ; ey ing 
v. Power (1842), 1 Hare, 405: Bugden v. Bignold (1843), 
2Y. & C. Ch. Cas. 377; Armstrong v. Storer (1852), 14 
Beav. 535; Macrae v. Ellerton (1858), 27 L. 


J. Ch. 777; 
Prosser v. Rice aed 3 cy tae ee Ti ; Phillips v. Phillips 


(1861), 4 De G. F. 08; Wylllo_v. Pollen 
(1863), 3 De G. J. & Sm. 596; Thorpe v., Holdsworth 
(1868), L. R. 7 Eq. 139; Jennings v. Jordon (1881), 6 
App. Cas. 698 ; Atholey v. Barnett (1885), 52 L. T. 736. 
1482. May maintain ejectment.] — Tyson 
v. PASKE, No. 2018, post. 
1483. |—Tenant for life of certain 
lands granted an annuity to B. secured by a war- 
rant of attorncy & afterwards granted annuitics 
& rentcharges, secured by warrants of attorney 
& demises to other persons. B.’s annuity was 
paid for some time & then remained unpaid for 
eighteen or nineteen years when the payment 
ceased. B., subsequent to the grant of the other 
annuities, sued out an elegit on which he was unable 
to succeed in an ejectment against A. because of 
outstanding terms; two of the other annuitants 
brought their bills & succeeded in establishing 
their claims, which as well as the others, B. ex- 
cepted, were provided for; the assignee of 
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then brought his bill for relief & an issue was 
directed. 

Pitf. might have a right to relief but he should 
first establish his claim at law. He would there- 
fore retain the bill for a year & give him an oppor- 
tunity to bring an ejectment (LorpD LANGDALE, 
M.R.).—SMITH v. EFFINGHAM (EARL) (1844), 7 
Beay. 857; 3 L. T. O. S. 119; 8 Jur. 479; 49 
EK. R. 11035; subsequent proceedings (1848), 11 
Beav. 82. 





-|-—lf a tenant by elegit is 
compelled to bring ejectments in order to obtain 
the rents of the land extended, he is entitled to 
the costs of such actions. 

The tenant by elegit defended an action brought 
by one of the tenants for an excessive distress. 
£10 was paid into ct., which the tenant received 
as sufficient to cover the claim for the excessive 
distress, but further prosecuted the action on the 
ground that pltf. had no right to distrain before 
attornment, in consequence of a mistake on the 
part of deft.’s attorney in not sending down a 
document in sufficient time, pltf. obtained a 
verdict, but a new trial was had on payment of 
costs, this ct. subsequently holding that pltf. had 
a right to distrain even before attornment :— 
Held: pltf. was not responsible for the mere 
mistake of the attorney without any special 
directions from him; & if the costs could not be 
recovered from the party so bringing the action, 
the tenant by elegit was entitled to them as 
against the debtor.—-THomas v. JONES (1848), 
12 L. T. O. S. 129, 151. 








1485, ——— ———.]—-AppIson v. TaTE, No. 1454, 
ante. 

1486. ———.|---ITATTON v. Haywoonp, No. 
14866, ante. 

1487. Action for rent—Declaration must 


state inquisition returned.|—-In debt for rent on a 
lease taken by extent upon a statute, the declara- 
tion must state the inquisition returned by the 
sheriff.—GARRAWAY v. HARRINGTON (1620), Cro. 
Jac. 569; 79 E. R. 487, Ex. Ch.; previous pro- 
ceedings, sub nom. HARRINGTON v. GARRAWAY 
(1617), Cro. Jac. 424; (1618), Cro. Jac. 477. 

1488. —HATTON v. HAywoop, No. 
1466, ante. 

14389. 








Action for use & occupation-— 
Whether maintainable.|—In an action by pltf. 
claiming under elegit for use & occupation, an 
examined copy of the judgment roll, containing 
the award of elegit & return of the inquisition, is 
evidence of pltf.’s title, without proving a copy 
of the writ of elegit & of the inquisition.—Rams- 
poo v. BuckuuRstT (1814), 2 M. & S. 565; 105 
. R. 492. 
yeni :—Refd. Magrath v. Hardy ess) . Bing. N.C. 
782; Pack v. Tarpley (1839), 9 Ad. & E 
1490. pa ere v. 
No. 1386, ante. 
ee of debtor.|—-See BANKRUPTCY, 
Vol. re . 358, No. 3347, Vol. V., pp. 812-814, 
Nos. 922, 9023, 6929, 6930. 








“BOOKER, 





B. Relation to Incumbrancers. 


1491. Prior incumbrances—Right to buy in— 
& tack to judgment.|—Brace v. MARLBOROUGH 
(DucuHgss), No. 1481, ante. 

1492, —— Equitable mortgagee.|— WHITWORTH 
v. GAUGAIN, No. 1390, ante. 

1493. Subsequent incumbrances.] — CHAMPNEYS 
v. BURLAND, No. 1464, ante. 

1494. Mortgaged term of years—-Appointment 
of receiver by mortgagees.] ——- JoHNns v. PINK, No. 
1500, post. 
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C. Where Term of Years Seized. 


1495. Liability of elegit tenant—For rent & 
covenants.]—Tenant by elegit of a term shall have 
an action of covenant as a thing annexed to the 
land.—SPENCER’s CASE (1583), 5 Co. Rep. 16.4; 
77 KE. R. 72; sub nom. ANON., Moore, K. B. 159. 


Annotations :—Consd. Canham v. _fnet aes 8 Taunt. 
227; Johns v. Pink, [1900] 1 C a. Attoe v. 
Hemmings 1614), 2 Bulst. dere Browetes v. Kitchell 
Fg 1 Salk. 198; Bey ys Biba (1769), Wilm. 341; 

v. losopy (1835), 2 ing. N. C. 125; Cooke wv. 
Beat (1310), 694 ; rere Goodman ray 
: Venta: Pomfret = EuCrOnY Naat 

3 Bob. 66 eae v. Horton (1672): Freem. 

London City v. Richmond (1701), 2 ern. 421; Mienees 

v. Staveland (1747), 1 Ves. Sen. 56; Ryall v. Rolle (1749), 

1 Atk. 165; Knipe v. oaner (1760), 2 wie 1380; Grey 

v. Cuthbertson’ e780): K. B. 351; Tatem v. 

nets a) oe 2 Hy. BL 133; Newman v. Anderton 

Soe at ie . 2243 ‘Vernon v. Smith (1821), 
1; pe v. Arthur (1823), 2 Dow. & Ry. 
BS erie Kasterby v. Sampson (1830), 6 Bing. 644: 

Ea v. Balley (1834), Coop. temp. Brough. 298 ; 

Wollaston v. Hakewill (1 41), 3 Man. & G. 297; Hem- 

mingway v. Fernandez (1842), 12 L. J. Ch. 130; Davies 

v. Lowndes (1843), 5 Man. & G. 471; Willlams v. Burrell 

(1845), 1 C. B. 402; Doughty v. Bowman (1848), 11 Q. B. 

444; Cottee v. lichardson (1851), 7 Exch. 143; Martyn 

v. Clue (1852), 18 Q. B. 661; Magnay v. Kdwards (1853), 

1 W. hk. 331; woe London Ty. v. L. &N. ws ae (1853), 

221.5.G. 2). 117; Weld v. Baxter (1856), : Re 113: 

Martyn v. Williams (1857), 1 H. & 817; Minthul Vv. 

Oakes (1858), & N. 793; Cuthbertson v. Irving , 

(1860), 6 1H. x N: ae Hill v. auppes (1863), 11 W. kh. 

784; "Wilkinson v. Rogers (1863), 3 sew Rep. 145; 

Wilson v. arly (1865), 2 Hem. & M. ; Hooper v. 

cae (1867), B. & 8. 150; Nodand” hy Cook Cyne) 
. RR. 6 Kq. ee Stevens v. Gopp (1868), L. R. 4 E 

26 Williains v. Karle (ee) L. Rh. = Q. B. Tao 4 oxen 
Do Crespigny (1869), L .4 Q. 180; Thomas v. 

Hayward (1869), L.A. y eicote 311; Westy. Dobb (1869), 

sd ‘ Pree hata v. Jrunswick Permanent 

Benefit Blig. Ss 


ee 8 Q.B ; Werderman v. 
Soc. Générale d’ Pidateieits oe 881), i9 Ch D. 246; Andrew 
v. Aitken ee ey 22 Ch. 


L. & S. W. Ry. v. Gomm 
(1882), 20 Ch. D. 562 ; Ty bbe Hart (1885), 29 Ch. D. 
8; Gower ¥. Postiiautee cae (1887), 57. LL. TT. 627° 
David v. Sabin (1893), 62 L. J. Ch. 34 Rogers v. Hose- 
good, ee 2 Ch. 388; G. N. Ry. v. I. R. Comrs., [1901] 

1K. B. 416; Manchester Brewery Co. v. Coombs, [1901] 
2 Ch. B08 ¢ Davis v. Town Properties Investment. ' Corpn. "2 
(1903] 1 Ch. 797; Formby v. Barker, [1903] 2 Ch. 5397 

A Nisbet & Potts’ Contract, ees 1 Ch. 386; Ricketts 

cnfield, Churchwardens, (19 09) 1 Ch. 544; Wilkes y, 

Spooner. (1911) 2K, B. 473; Long v. Gray (1913), 5 

Sol. Jo. 46; L. CG. G. v. Allen, (19141 3 ray, (i 42; he 

Stephenson & Co., Ltd., Poole v. The Ca., dp1s}1 cb B02 ; 

Barker v. Stickney, [1919] 1K. B. 121; Kelly v. Barrett, 

[1924] 2 Ch. 379. 

1496. -——- ———.]— JoHNsS v. Pink, No. 1500, 
post. 

1497. Condition of re-entry—For non-payment 
of rent—Not enforceable.|-ANON. (temp. 1558— 
1603), No. 1366, ante. 

1498. Elegit tenant not in possession—Eject- 
ment by lessor against debtor——Elegit tenant may 
not defend.|—An elegit creditor of a lessce who 
had executed the writ of elegit, but not had actual 
possession delivered under a writ of possession, 
is not entitled to appear & defend an ejectment 
by the lessor against the lessee for forfeiture.— 
Crorr v. LumMuey (1855), 4 E. & B. 608; 24 
L. J. Q. B. 78; 24 L. T. O. S. 254; 1 Jur. N.S. 
424; 3 W. R. 234; 119 E. R. 228 ; subsequent 
proceedings (1858), 6 H. L. Cas. 672, H. L. 

1499. Interest of execution debtor— ‘Right to pos- 
session—After satisfaction.|—CARTER v. HUGHES, 
No. 1986, posi. 

1500. Guantui of estate taken.|—-(1) The tenant 
by elegit takes the whole interest of his judgment 
debtor in a term of years in land. The right of 
the judgment debtor to restitution after satis- 
faction of the judgment debt is in the nature of an 
executory interest. 

(2) Although the execution creditor takes the 
whole interest in a term of years extended, he 
is not so far an assignee of the judgment debtor 
as to be liable for rent & covenants upon the 
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princiviee of Moule v. Garrett (1872), L. R. 7 
x. 101. 

(3) The judgment debtor, being entitled to 
terms of years in eight houses, mortgaged the same ! 
by sub-demise to pltfs., & covenanted to pay 
the rent & observe the covenants. The judgment 
creditor, who was scised of the freehold reversion, 
sued the judgment debtor for arrears of rent & 
issued a writ of elegit. The jury found that the 
judgment debtor was possessed, as of her own 
lands & tenements, of the houses, which the jurors 
found to be of the annual value of £200 :—Held: 
the interest extended was the interest of the judg- 
ment debtor as mtgor. in possession, & was put an 
end to or suspended by the appointment by 
pltfs. of a receiver. 

(4) It is the duty of the sheriff, after executing 
a writ of elegit, to have the writ & inquisition filed 
in the central office. It is not sufticient to deliver 
such documents to pltf.’s solr. 

(5) Where the land delivered in execution is of 
freehold tenure, it seems clear that the judgment 
creditor has only a chattel interest, the duration 
of which is measured by the satisfaction of the 
debt (STIRLING, J.).—JoHNS v. Pink, [1900] 1 
Ch. 296; 69 L. J. Ch. 98; 81 1..T. 712; 48 W. R. 
247; 16 T. L. R. 70. 


D. Rent. 

1501. Right to distrain—Before attornment.|— 
THOMAS v. JONES, No. 1484, ante. 

~-——.]|— See, further, Distress, Vol. XVIII., 
p. 287, Nos. 225-229, 

1502. Payment by tenant of debtor—To debtor— 
Without notice of creditor’s claim.|—AsHBURTON 
(LORD) v. Nocron, No. 1397, anlfe. 


BE. Accountability by Creditor to Debtor. 


1503. Accountable at extended value.|—Marsu 
v. LEE (1670), 2 Vent. 337; Hard. 173, n.; 86 
ay 473; sub nom. MARCH v. LYE, 1 Cas. in Ch. 
162. 

Annotations :—Refd. Titley v. Davies (1743), 2 Y. & C. Ch. 
Cas. 399 ; Bugden v. Bignold (1843), 2 ¥. & C. Ch. Cas. 
377. Mentd. Brace v. Marlborough (1728), Mos. 50; 
Wortley v. Birkhead (1754), 2 Ves. Sen. 571: Peacock 
v. Burt (1834), 4 L. J. Ch. 33; Hopkinson v. Bolt (1861), 
9 H. L. Cas, 514; Jennings v. Jordan (1881), 6 App. Cas. 
698; Kdmunds v. Povey (1683), 1 Vern. 187; Atherley 
v. Barnett (1885), 52 L. T. 736. 

1504. Extent of long standing——-Estate 
passed through several hands.|—<After an estate 
has been held under an extent for a long timc, 
& has gone through several hands. Qu.: whether, 
upon a bill to redeem, deft. shall account other- 
wise than at the extended value.— POOLE v. GUISE 
(1687), 1 Vern. 468 ; 23 E. R. 593. 

1505. ——-.]—Yates v. HAMBLy, No. 1518, post. 

1506. Accountable at real value—Rents & 
profits received—Not for costs.]|—-Where tenant b 
elegit has received rents & profits beyond the debt, 
though he shall account to the debtor, yet he shall 
not pay costs. In such case, appeal may be for 
the costs only, where deft. decreed to pay them.— 
OWEN v. GRIFFITH (1749), Amb. 520; 1 Ves. Sen. 
pia an E. Ht. ae: LC. 

NNOLATIONS 2—— ° * 

Ss a vega any | lon, Chapa 

Kent (1782), 1 Bro. G. G. 140: Willen Wate aaa: 


Coop. temp. Brough. 498; Menzies v. 
Mac. & G. 648. cs nzies v. Connor (1851), 3 








PART III. SECT. 2, SUB-SECT. 9.—E. 


15141. Accountability similar to mort- 
gugee in posseasion.])—A prior elegit 
creditor, who gains precedence & 


Hayes, 586.—IR. 


executes his habere, shall be charged 
as if he were a mtgee. in 
from the day of the demise in_ his 
ejectment.—SuHaw v. MURTAGH (1832), 


EXECUTION. 


1507. |—The ct. referred it to the 
master to take an account of the rents & profits 
of an estate received by pltf., who was in possession 
by virtue of elegit & ordered that pltf. should give 
up possession if it appeared that all the moneys 
due to him had been received.— PRICE v. VARNEY 
(1825), 3 B. & C. 733; 5 Dow. & Ry. K. B. 612; 
3L. J.0O.8S. K. B. 107; 107 E. R. 905. 

Annotation :—Consd. Mahon v, Miles (1881), 45 L. T. 540. 

1508. -|—BROCKBANK v. MYERS, No. 
1558, post. 

1509. With credit for interest—Debtor 
claiming account in equity.]|— Where a creditor by 
judgment extends lands by elegit, he holds quousque 
debitum satisfactum fuerit, & at law the debtor 
cannot on a writ ad computandum insist on the 
creditor’s doing more than account for the extended 
value ; but if the debtor comes here for relief, the 
ct. will give it him, by obliging the creditor to 
account for the whole he has received ; but as he 
who comes for equity must do equity, will direct 
the debtor to pay interest to the creditor though 
it should exceed the principal.—GoODFREY v. 
Watson (1747), 3 Atk. 517; 26 E. R. 1098, L. C. 


Annotations :—Refd. Leith v. Irvine (1833), 1 My. & K. 277; 
Booth v. Leycester (1836), Donnelly, 65. Mentd. Barrett 
v. Hartley (1866), 14 W. R. 684. 


——-.|—— BATH (EARL) v. BRAD- 

FORD (EArt) (1754), 2 Ves. Sen. 587; 5 Hare, 

85,n.; 28 BK. R. 874, LC. 

Annotations :—Consd. Morse v. Tucker (1846), 5 Hare, 79. 
Mentd. Armstrong v. Storer (1846), 9 Beav, 277. 


1511. -|—Interest is not allowed 
on a judgment, except under special circumstances, 
& where there is no imputation on the creditor ,; 
&, therefore, interest was refused on a judgment, 
where the creditor, being also mtgee., had been in 
the receipt of the rents & profits of the mortgaged 
estates; & the propriety of his conduct was 
questioned with respect to the manner in which 
he had become such mtgee., & with respect to his 
accounts, both as such mtgee., & also as solr., 
agent, & steward, to the mtgor. 

If the debtor comes into a ct. of equity 
for relief, the ct. will give it him by obliging 
the creditor to account for the whole that he has 
received ; &, aS a person who comes for equity 
must do equity, will direct the debtor to pay 
interest to the creditor even though it should exceed 
the principal (ALEXANDER, C.B.).— LEwrs v. 
MorGan (1829), 3 Y. & J. 394; 148 E. R. 1233. 

1512. Amounts receivable but for wilful 
default or neglect.|—-Where a creditor takes from 
his debtor an assignment of a debt due from a 
third person as a security for his demand, &, 
by his wilful default, the debt becomes irrecover- 
able, he must bear the loss. 

Here the creditor, by suing out execution, 
assumed the possession or control of the judgment 
in exclusion of the assignor, & is within the princple 
which changes a creditor in possession of property 
held by him as a security, not only with what he 
actually received, but with what he might have 
received but for his wilful default or neglect 
(LEACH, V.-C.).—WILLIAMS v. PRIicE (1824), 1 
Sim. & St. 581; 2L. J. O. 8. Ch. 105; 57 H.R. 
229. 

Annotation :-—Refd. Mayer v. Murray (1878), 8 Ch. D. 424. 

1513. Surplus to be paid to debtor.|—YaTss v. 
HAMBLY, No. 1518, post. 

1514. Accountability similar to mortgagee in 
possession.|—-In a suit by a judgment creditor, 


t. Accountability for wilful default.) 
—Bill filed by a judgment-creditor 
against the heir & assignee of the 
conusor, the latter having been dis- 
charged as an insolvent prior to his 
































ossession, 
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who had been in possession under an elegit, to have 
the real estates of the debtor sold, under Judg- 
ments Act, 1838 (c. 110), pltf. must account in 
the same manner as a mtgee. in possession. 

I have always understood that an elegit creditor 
in possession becomes the landlord & may give 
tenants notice to quit (KNiaur Bruce, V.-C.).— 
BULL v. FAULKNER (1847), 1 De G. & Sm. 685; 
17. J. Ch. 23; 10 L. T. O. S. 802; 12 Jur. 33; 
63 HK. R. 1251; subsequent procecdings (1848), 
2 De G. & Sm. 772. 


F. Determination of Tenancy. 

1515. Release of debt.|—An extent is an exe- 
cution given by the statute law & therefore 
the release of the debt must determine the estate 
by extent, because the foundation of it is removed 
(VENTRIS, J.).—DIGHTON v. GREENVIT (1693), 2 
Vent. 321; 86 EK. R. 4643; sub nom. DEIGHTON 
v. GREENVILL, Comb. 77; 1 Show. 85; sub nom. 
GREENVIL v. DIGHTON, Comb. 229; sub nom. 
GRANDVILL v. Diramron, Holt, K. B. 197; Skin. 
388, Ex. Ch.; affd. (1699), Colles, 64, 11. L. 
Annotation :—Mentd. Johns v. Pink. {1900} 1 Ch. 296. 

1516. Levying money—-Effluxion of time.|— 
PULLEN vV. PURBECK, No. 1419, ante. 

1517. On satisfaction of debt.|— Pook v. 
GUISE (1687), 1 Vern. 468; 23 EF. R. 593. 

1518. .|—(1) The mtgee. was only in the 
nature of a tenant by elegit, & as soon as his 
principal & interest was satisfied the estate ceased 
in the mtgee., & the mtgor. or his representatives 
might have maintained an ejectment. 

(2) In eleget the conusor has a right to see if the 
conusee upon the extended value has received a 
satisfaction for his whole debt, & to have any 
surplus paid over to him.—YATES v. HAMBLY 
(1742), 2 Atk. 360; cited 1 Madd. at p. 14; 26 
BE. R. 618, L. C. 

Annotations :-—-Ags to (1) Refd. Walters v. Webb (1870), 5 


Ch. App. 531. Generally, Mentd. Webber v. Hunt (1815), 
1 Madd. 13; Osbourn v. Fallows (1830), 1 Ituss. & M. 741. 





1519. ——.]|—GoDFREY v. Watson, No. 1509, 
ante. 
1520. .|—JOHNS v. PINK, No. 1500, ante. 





1521. Conveyance to tenant of part of land— 
Tenancy over all lands extinguished—Three elegits 
for three several judgments—lIssued by one creditor.] 
~-(1) A tenant by elegit took a conveyance of part 
of the lands extended, in satisfaction of part of his 
debt :—Held: his tenancy by elegit on the rest of 
the lands was extinguished & his judgment was 
satisfied. 

A. creditor issued three writs of elegit on three 
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several judgments, & extended the lands of his 
debtor; he afterwards took a conveyance of part 
of them. On a question whether the tenancy by 
elegit had been wholly extinguished & the judgment 
satisfied, the creditor insisted, that it had not been 
shown that the writs of elegit had been duly 
returned, & that no evidence had been given, to 
show in respect of which elegit the lands conveyed 
had been extended :—Held: (2) the onus of proof 
was on the creditor, he being bound to make out 
that he was a subsisting incumbrancer ; (3) as it 
was his duty to have caused a proper return to be 
made & filed, he could not take advantage of his 
own omission. 

(4) The duty of the sheriff, when the writ of 
elegit is delivered to him, does not appear to be 
the subject of much doubt. It is his duty to take 
an inquisition by a jury, & by them to value & 
extend one-half of the lands of the elegit debtor, 
& the inquisition ought to state the lands extended, 
& the value thereof. When this is done, the sheriff 
should deliver to the elegit creditor legal possession 
of the moicty, by metes & bounds; & thereupon, 
the sheriff should return the elegit & inquisition 
into the ct. from whence it issued, which should 
thereupon be filed in that ct. It does not, I 
apprehend, make any difference in the duty of the 
sheriff, that, in truth, two [writs of] elegits, issued 
on judgments signed in the same term, were 
delivered to him together; & that the effect of 
that proceeding was, that both moieties of the 
entire land might be extended, onc on each writ ; 
he was equally bound to ascertain by inquisition, 
& return what lands were extended under each 
writ, with the values thereof (Rominty, M.It.).— 
ILELE v. BextEy (Lonp) (1853), 17 Beav. 14 ; 
22 L. J. Ch. 1007; 22 L. T. O. S. 161; 51 H.R. 


Annotation :—Generally, Mentd. Hele v. Bexley, Whitfield 
». Bowyer, Whittfleld v. Knight (1855), 20 Beav. 127. 


1522. --—- -——- Judgment satisfied.] — Huse 
v. BEXLEY (LORD), No. 1521, ane. 


SuB-sEct. 10.—SALE. 
A. In General. 

1523. Sale of leasehold—By sheriff.|—~Comynrrs 
v. BRANDLING (1612), 1 Brownl. 388; Moore, K. B. 
873; 123 BE. R. 651. 

1524, ——- .|—A. gave by will his tenant 
right which he held by lease to I. but not to dispose 
of or sell it, & if he refused to dwell there or keep 
it in his own possession then that J. should have 
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death, & also against an elegit creditor 
of the conusor, who had been in posses- 
sion for many years:—Held:  pltf. 
was only entitled to an account for 
wilful default against the elegit creditor, 
from the time of the Hling of the bill.— 
M‘DONNELL v. WALSHE (1842), 2 
Dr. & War. 252.—IR. 

a. -}—An elegit creditor, in 
possession, is bound to account as for 
wilful default, upon the application 
of the debtor himself.—O’BRIEN  v, 
MAHON (1842), 2 Dr. & War. 306.—IR. 

b. Whether accountable for rents--~ 
Received by inheritor—Before notice of 
Ur anche oaoda another —creditor.]—~ 

legit creditor in possession not to 
account for rents pcrmitted to be 
received by the inheritor before notice 
of proceedings by another creditor.— 
HOLTON v. LLOYD (1827), 1 Mol. 30.— 
I 
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co. On death of deblor.)—A judg- 
ment creditor having sued out an 
elegit, & having obtained possession & 


continued in receipt. of the issues of 
a moiety of the lands until the death 
of his debtor, & being then evicted :-— 
Held: his judgment was not extin- 
guished, & he was entitled to come into 
equity, after the death of the conuser 
for satisfaction of so much of his 
demand as remained unpaid.— LEAHY 
v. DANCER (1828), 1 Mol. 313.—IR. 


PART III. SECT. 2, SUB-SECT. 10.—A. 
_ a. What may be sold — Precise 
tnterest of debtor.}—Sale of land by 
sheriff under a fi. fa. passes only the 
interest of owner.—HUNNIFORD v. 
Auer (1879), 5 V. L. R. 250.— 





e. -] —~ The = interest 
which the sheriff can sell is still, as 
it was before the passing of Real 
Property Act, the beneficial interest 
that was in the owner at the time of the 
entry of the writ.—CoLEMAN v. D&E 
Lissa (1885), 6 N.S. W. Eq. 104.—AUS. 

f. ——-.]—Re Euior ee: 
7N.S9. W. L. R. 271; 3N. 98. W.W.LN, 
59.—--AUS, 








g. ——--,]-—- UNION BANK OF 
AUSTRALIA U. HARKHISON, JONES & 
i Lp. (1910), ll C. L. R. 492.— 


h. .]--- Deft., being the 
owner of certain property, mtged. it 
to a building society. Pltf. with two 
others having recovered a judgment 
against deft., sold under a fl. fa. lands 
the premises in question which pltf. - 
chased. Default having been made in 
the mtge. to the building society, they 
advertised & sold. Upon ejectment 
brought it was contended that the 
mtge. to, & sale by the building society 
prevented the sale under the fi. fa. 
from operating :—Held: the sale 
under the fi. fa. passed all the interest, 
both legal & equitable, of the mtgor., 
& as against him pltf. was ontitlod to 
recovor.——FisKEN v. MCMULLEN (1862), 
12 C, P. 85.—CAN. 


k. ——-.}—An execution credi- 
tor can only sell the real estate 
of his debtor subject to the charges, 
liens & equities to which the same was 
subject in the hands of the execution 
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Sect. 2.—Writ of elegit: Sub-sect. 10, A 


his tenant right of the farm. I., having borrowed 
money, left the title deeds with his creditor as a 
security & confessed a judgment to secure the 
money ; & having also given a judgment to another 
creditor who issued an execution against him, the 
sheriff sold the lease to the creditor with whom 
the deeds were deposited, he paying the debt of 
pitf. in the execution ; & I. having left the premises 
& ceased to dwell there on the day of the execu- 
tion, before the sheriff entered :—Held: J., the 
remainderman, was entitled to enter, the estate 
of I. having determined by such his acts.—Dok d. 





debtor & dv not give the execution 
creditor any superiority of title over 
prior unregistered transferees, but 
inerely protects the lands from inter- 
mediate dispositions by the execution 
debtor.—JELLETT v. ILKIE, JELLETT 
vv. SCOTTISH ONTARIO & MANITOBA 
LAND Co., JELLETT v. POWELL, JELLETT 
 MEBeET (1896), 26 S. C. R. 282,— 


rn Pe 


; ~.J—PARVATI v. KISAN- 
BING eee) I. L. R. 6 Bom. 567. 








m. -}—Prayaa Rags vw. 
SIDHU PRASAD TEWARI (1903), I. L. H. 
35 Cale. 877.—IND. 


n. On judgment against one 
-—Of several executors.)—Lands may be 
sold on a judgment against one of 
sevcral executors in the same manner 
as if it had been against all.—Dor d. 
SMITH v. SHUTER (1837), 5 O. S. 655.— 





o. — Real estate — In remainder 
or reversion. |— Real estate in remainder 
or reversion may be taken in execution 
& sold at the sheriif’s salco.—Dor ad. 
cane v. HAZEN (1854), 3 All. 87.— 











‘ Hxecution against ex- 
ecutor de son tort.}~Real estate can- 
not be sold under an exccution obtained 
against an exor. de son tort.— GRAHAM 
v. NELSON (1857), 6 C. P. 280.—CAN. 


q. ——— -)—— McDapdE d. 
O’CONNOR v. DAFOE (1858), 15 U. GC. lh. 
386.—CAN. 


rr —— —— ——-.]}-—WRATHWELL 
PS aa (1858), 15 U. C. R. 391.— 





— ee 





8. Land conveyed to school 
trustees—Four building of school.}— 
Land conveyed to school trustees for a 
school cannot be sold under execution 
against them for the money due for 
building the school house.-—ScorTr 
v. Burckess & BaTHuRST SCHOOL 
TRUSTEES (1859), 19 U.C. 8. 28.—CAN. 


te —~ Locatee’s interest — Locatee 
joining tn conveyunce—Order of court.] 
-—The ct. will, at the instance of a 
judgment creditor of a locatee, with 
execution peaingt lands in the bands 
of the sheriff, direct the interest of the 
locatee to be sold, & order him to join 
in the necessary conveyance to enable 
the purchaser, under the decree, to 
upply to the Crown lands department 
for a patent, as vendee or assignee 
of the locatee.— YALE v. TOLLERTON 
(1867), 13 Gr. 302.—CAN, 


a. Land subject to mortgage. 
—Where a first mtgee,. nequied oa 
contended, a title through a urchaser 
at sheriff’s sale of the equity of re- 
demption of the mtged. premises, there 
being mesne incumbrances :—Held : 
he did not acquire the fee in the lands, 
the sheriff not having power to sel].— 
Gee ENN (1871), 3 Ch. Ch. 285,.— 








b. Duty of sheriff—To sell dedtor’ 
lunds— Under all writs in his hisnda. fs 
It is the duty of the sheriff to gell the 
debtor 8 land under all writs in his 
hands, & to apply the proceeds to their 
satisfaction, {n the order in which he 


EXECUTION. 


102 HE. R. 453. 
1525. —_- 


void. 


receives them.—BEATH v7. ANDERSON 
(1883), 9 V. L. H. 41.—AUS. 


c. To declare ‘metes &: 
bounds.|—-The locus was sold by the 
sheriff & bought by Y. for a trifling 
sum. It appeared that notice of sale 
had not been duly given by the sheriff, 
& also that the land was not described 
at the sale by metes & bounds. Y. 
brought ejectment & obtained a verdict. 
In the argument on a rule to set the 
verdict aside & for a new trial the 
question was raised that the land hau 
not been described at the sale by metes 
& bounds & the sale was, therefore, 
void :—Jield : the want of description 
by metes & bounds at the sale was a 
defect & rendered the sale invalid.— 
ane ” BETTS (1856), 1 P. E. I. 116.—- 





d. Necessity for deed.)—It seems 
that a conveyance from the sherilf! by 
deed under seal is necessary to complete 
a vendee’s title to lands sold.— DoE d. 
oes v HALL (1827), Tay. 510.-—— 


e. Whether estate vested in 
purchaser.J—A., a judgment creditor, 
pointed out land to the sheriff os the 
property of B. his debtor, which the 
sheriff Jevied upon & sold, & A. became 
the PHECHSEOE: with knowledge that a 
third person claimed the title. A. 
afterwards finding that B. had no title, 
refused to complete the purchase, & no 
return was made upon the execution :— 
Held: the mere purchaze, without any 
conveyance from the sheriff, vested no 
estate in A., & was no satisfaction of the 
judgment.—SrEWaRT v. BRUNDAGE 
(1848), 1 All. 205.—CAN, 


f. Sale subsequent to mortgage— 
Mortgagee in possession—Whether pur- 
chaser can recewer from mortgagee.|—A 
purchaser at sheriif’s sale of lands sold 
under a judgment & execution subse- 
quent to a mtge. in fee by the debtor, 
cannot recover against the mtgee. in 

ossession.—Dor d. RICHARDSON v. 

ICKSON (1832), 2 O. S. 292.—CAN. 


g. Priority of purchase from de- 
visee—In preference to purchaser on 
subsequent execution—T hough prior judg- 
ment.}—A purchaser at sheriff’s sale 
of lands sold on an execution against 
a devisee, takes in preference to a 
purchaser on a subsequent execution, 
though prior judgment, against the 
exor. Of testator.— Dor d. AULDJO v. 
HOLLISTER (1838), 5 O. 8. 739.—CAN. 


h. When court will restrain transfer by 
sheriff—Good cause.}—The ct. will, after 
@ sale of lands under an execution, pre- 
vent an assignment by the sheriff to the 

urchaser, where good cause is shown 
or requiring their interference.— 
BANK OF UPPER CANADA ¥V. MILLER 
ea (1823-1900), 2 Ont. Dig. 2661.— 





k. Transfer of property r death 
of sheriff— T'0 whom wri directed.) 
—A deed, executed by a deputy 
sheriff, of lands sold under an execution 
after the death of the sheriff to whom 
the writ was directed, & after the 
appointment of a new sheriff, is void.—- 
Dor d. CAMPBELI. v. HAMILTON (1841), 
G6 0. S, 88,—CAN. 





NorFo.kK (DUKE) v. HAWKE (1802), 2 East, 481; 
Annotation :—Mentd. Croft v. Lumley (1855), 5 E. & B. 648. 


When void—Sale under erron- 


eous description of term.]—If the inquisition upon 
elegit find a lease of one date when it is in fact of a 
different date, & the sheriff sell it according to 
their appraisement & not generally, the sale is 


There is a difference between a sales upon a 
fi. fa., & upon an elegit; for the elegit is ‘‘ quod 
per sacramentum duodecim proborum hominum per 
rationabile pretium et extent,’ they appraise the 
goods & chattels of the debtor, & extend his land ; 





aa. Long delay in selling-— After 
seizure in execution.J—A party whose 
Jjands have been sold under a fi. fa. 
cannot object to the sale on the ground 
of long delay in selling after the seizure, 
where such sale took place at his own 
instance or with his assent & he has 
received the benefit of the proceeds of 
such sale; neither can his heir after 
his death.— Dor d. HARLEY v. MCMANUS 
(1844),1 U. C. RR. 141.—CAN. 

bb. Zitle of purchaser—Primd facie 
good.}—The purchaser’s title to land 
under a sheriff’s sale is primd fucie 
good when the sale ia made upon a legal 
writ.—Dor d. BOULTON v. FERGUSSON 
(1849), 5 U. C. R. 515,—- CAN, 

cc. Whether obliged to inquire 
—Into validity of decree.|—--The pur- 
chaser at a sale under a decree {3s under 
no obligation to look behind the decree 
to seo whether the decree has been 
rightly made.—KAUNSILLA v. CHANDAR 
Sten (1900), I. L. R. 22 All. 377.—IND, 

dd. Whether sale must be pullie— 
Effect of statutes.}—43 Geo. 3,¢. 1, & 
2 Geo. 4, c. 1, 8. 20, clearly contemplate 
uw public sule in regard to lands, & that 
has always been the course both with 
respect to lands & goods.—Dok 4d. 
MILLER v. TIFFANY (1848), 6 U. C. lt. 
79.—CAN. 

ee. Advertisements of sale — Portion 
of land seized remaining unsold—No 
postponement—Subsequent sale without 
new advertisement.}—The sheriff in 
1835 received a ji. Ja. lands, & in 1836 
sold some of deft.’s lands under it; 
but other portions of the Jand, though 
included in the advertisement, were not 
sold. There being no adjournment 
nor postponement of the sale nor any 
new advertisement, the sheriff, in 
Dec. 1838, proceeded to sell under the 
same writ the lands unsold in 1836 :— 
Held: the seizure under the writ of 
1835, must be considered as abandoned. 
— DOE d. CAMERON v. ROBINSON (1850), 
7 U. C. R. 235,—-CAN. 

ff. Defect in — Whether court 
will compel sheriff—T'o execute con- 
veyance to purchaser.}—The ct. refused 
to interfere summarily to compel the 
sheriff to make oa deed of a lot sold by 
him under execution, where it appeared 
that he had been advised not to com- 
plete the sale on account of an trre- 
gularity in the advertisement; & that 
the same land, on being again advertised 
& exposed to sale under ao subsequent 
writ, brought a pu far exceeding 
that for which it had been purchased 
by appct.—Re CAMPBELL & RUTTAN 
(1883), 10 U. C. R, 641.—CAN. 








ge. ——  —— Whether purchaser's 
title affected. |}—-Krrors or defects in tho 
advertisements, cither in the Gazette 
or local paper, of a sale of land under 
execution, will not affect the purchaser’s 
title even if he be one of the execution 
creditors.—PATERSON v. TODD (1865), 
24 U. C. R. 296.—CAN. 


hh. Local newspaper.)}—Lands 
seized by the sheriff under execution 
must be advertised at the Ct. House ; 
at the office of the Registrar of Deeds: 
& in the other places mentioned in 
the 1 Rev. Stat. c. 113, 8. 83; as well 
as in the local newspaper.—Dor 4d. 





Parr LIL. 


& therefore without an inquisition, he cannot sell 
them (PorHam, CU.J.).—PanLMeER v. LIUMPHREY 
(1597), Cro. Eliz. 584; Gouldsb. 172; 78 EK. Rh. 


827. 


Annotction :—Refd. Bealy v. Sampsun (1689), 2 Vent. 93. 


~ Judgment afterwards re- 
INCE (1610), 


1526. 
versed.]—GOODYERE vv. 
246; Yelv. 179: 79K. R. 211. 








Annotation :~-Refd. Bealy v. Sampson (1689), 2 Veut. 93. 

Sale at undervalue—Liability of 
purchaser to account.|-—A lease sold by the sherilt, 
upon execution of a judgment, the vendee must 
account for the overvalue.—GASCOIGNE v. STuT 
(1670), 3 Rep. Ch. 57; Nels. 143; 281 EK. R. 


1527. —-— 





727, 


KERR v. JAMIESON (1869), (1825-1897), 
N. L. Dig. 717.—CAN. 
ma |] -- SAWYER MASSEY 


t. - 
Co., Lrp. v. JOTHER, (1920) 1 We. W. R, 
$69,.—-CAN. 


a. Re-advertisement of lund 
for sale.|--Some time after deft. had 
returned to the land & upgain taken up 
his residence thereon the sheriil re- 
advertised the land for sale on the dute 
to which the sale had been ultimately 
postponed :—/feld: the sale really 
took place under the udjourned sule 
proceedings, & therefore even thourh 
deft. may have made the land his 
homestead before the re-advertisoment, 
that fact did not avail to prevent the 
sale.—SASKATCHEWAN FILEVATOR Co, 
vo. AREND, [1923] 3 W. W. R. 1258; 4 
D. I. R. 1207.~-CAN. 

b. Lapiry of writ — Whether — sale 
ralid.jJ—A. sale of lands under uw fi. fa. 
which has expired, is void.—Dor d. 
BURNTITAM Uv. SIMMONDS (1850), 9 ULC. 
R. 436.—CAN., 


c. Brit amended by rule of courtf—- 
Sale of land by sheriff-—Befere amend- 
ment, J--On a judgment in assunipsit a 
Ji. fa. was issued in debt & afterwards 
amended by ruie of of. Before the 
amendment the sheriff had sold Che 
Jund & given a deed, under which 
pitf, claimed. It was objected that 
the sale was void, having been made 
under an crroncous writ. :—lleld - the 
objection could not be entertained. — 
Don d. ELMsrney v. MchKenzus (1852), 
Y ULC. TR. 550.—-CAN, 

dad. Purchaser wn Possession — 
Lliegal entry by hetr—-Of  excecution 
debtor. J-—PItt., w purchaser at sheriff's 
sule, produced the sheriff's deed, under 
which he had held possession by his 
tenants for several years. Deft., being 
the heir of deft. in the original suit, 
eutered, & on action brought, objected 
that there were goods of his ancestor 
which might have been seized, & that 
pitf. had uot proved a fi. fa. goods 
returned amiulle bona s—eld: these 
objections were properly overruled.—— 
Dor d. Mrymers vr. MryirRs (1852), 9 
U. CG. WR. 465.-—CAN, 


e. Sale under alias — Writ in 
sheriff's hands for twelve months. )--- 
Where a fi. fa. against lands had been 
in the sheril?’s hands for twelve months, 
& returned, nothing having been done 
upon it :—/feld: the sheriff might sell 
under an alias issued thercon without 
waiting for a year froin its receipt.—- 
Rurran ve. LEVISCONTE (1808), 16 
U. CG. R. 495.—CAN. 


f, J -CAMPBELL ©. DELIHANTY 
(1865), 24 U. C. R, 236.—CAN, 

g. Sale by sheriff~— Trust land— 
Purchaser’s kuowledge of trust.J—A 
judgment was recovered aguinst trustees 
of land held under @ conveyance 
absolute in form, of which no trust had 
been actually declared. Hxccution 
issued on the judgment, under which 
the sheriff suld the trust land, but the 
purchaser knew that the cxecution 
defts. were trustees only. Upon u 
bill filed by the cestut que trust against 
the trustees & the purchaser, the sale 


J.-—-VOL. XXI. 
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1528. 





Cro. Jac. 
sale ; 


00 KE. RR. 20€. 
1530. 
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By Crown debtor.|/—ILekTwoob's 
CASE, No. 1367, arte. 

1529. Under Judgments Act, 1838 (c. 110)—- 
After order for payment--Not complied with—- 
Foreclosure not permissible.}-- A judgment is 
made a charge upon lands by the above Act, but 
to obtain the benelit of it, there must be an order 
for payment within a given time, & if not, then a 
a foreclosure is not the course.- -CARL.ON 
v. FARLAR (1815), 8 Beav. 525; 51. T. O.S. 142; 


Not treated as eviction of creditor— 
To enable revivor of judgment.|] — MACKLEY v. 
SaitrnH, No. 222, cafe. 


1531. -—--- Sale only —Not foreclosure.|--- A 


by the sheriff wus declared void, & 
pitt. decreed to be entitled to the land. 
--BLACKBURN t. GUMMERSON (L860), 8 
Gr, 331.—CAN. 

h. —-— Validity of. The sale of 
&@ road, owned by a co., by a sherilt 
under a fi. fa. lands, is a valid sule, & 
&® conveyance made by him to the 
purchaser is sufficient to cnable the 
vendee to bring ejectment.— “Lorren 
v. HALLIGAN (1863), 13 CU. 1’. 567.---CAN. 


k. Uncertainty of interest sold.) — 
Where a sheri¥ offered for sale the 
interest of the debtor in certain lands, 
not stating what it was, although the 
means of ascertaining it were con- 
venient, & the interest itself was 
actually known to the judgmont 
creditor, & partially known to the 
sheritY, but not mentioned to the 
audience, the sale was set aside, because 
of the uncertainty of the interest or 
estate pul up for sale.—FITZGLBBON 
v. DUGGAN (15865), 11 Gr. 188.—CAN. 


l Sale under first writ not proceeded 
with—Priority of first exceution-creditor 
lost. J—-Two executions aguinst lands 
were in the hands of the sheritY, & the 
sheriff had advertised w sale under the 
first writ. On the morning of the 
intended sule the sheriff was directed 
not to proceed with it, & accordingly 
the sale did not. take place :—//eld : the 
first execution was thereby postponed 
to the second; the direetion to the 
sheriff being peremptory, altbough it 
was given for po fraudulent purpose, 
& although in giving it there was no 
intention of abandoning the seizurc.--- 
Trost & LOAN Co. v. CUTHBERT (1867), 
13 Gr. 412.—CAN., 


m,. Inadequacy of price —- Whether 
sale valid.|- -lnadequacy of — price, 
sufficient to set aside a conveyance 
as between private individuals will not 
serve as & ground for setting aside a 
sale by a sheriff under execution.—- 
LAING v. Marrukbws (1867), 14 Gr. 36. 
—-CAN. 


n, - =~ -— -.|---A sale under pra- 
cess of luw cannot be successfully 
attacked for mere inadequacy of price, 
unless, perhaps, it is so grave & ex- 
treme as to compel a@ conclusion of 
fraud or malversation.—-MCNICHOL 1. 
McePurrson (1907), 15 O. Ia Re 393 3 
10 O. W. It. 844.—CAN. 





0. -~—— -~-— Fraud of execution 
creditor's  agent.J}—SUBBAJI Rau ov. 
SRINIVASA Rau & PuLuian (1880), 


1. La. RR. 2 Mad. 264.—IND, 


p. -——— -—-.}/--When property is 
sold in exccution of a decree fraudu- 
lently obtained, mere inadequacy of 
price, apart froin participation in or 
knowledge of the fraud, is not in itself 
@ circumstance sufficient to justify the 
setting aside of the sale.-—CHITAMBAR 
v. KRISTINAPPA (1902), I. L. RR. 26 Bom. 
543.—IND. 

q. Land comprised tn two nort- 
gages--Held by different mortyagces: — 
Sale of whole interest.) —A debtor 
executed two mtyes., which were in 
different hands, a portion of the land 
con prised in one of them being com- 
prised in the other, & his interest in 


all the land was sold under execution : 


- Held: the sale was invalid.—Woovp 
a. Woop (186), 16 Gr. 471.—CAN. 

r. Writ against lands of testator-— 
Delivery of subsequent mortgagee by 
devisecs—To  sheriff—Whether — sheriff 
may scl. |—A mtge. by devisees subse- 
quent to a writ against testator’s lands 
in his exor.’s hands, being delivered to 
the sheriff, does not prevent the sheriff 
selling.—JONNSTON v. SOWDEN (1872), 
19 Gr. 224.—-CAN, 

s. Iereeution issued against — tes- 
tetor’s lands-~ Part only lable to 
ececulion- -WWhether sale tnevalid.j--s., 
at the time of his death, owned a farm 
of 98 acres, 25 of which he had mtged. 
After his death his mtgee. recovered. 
against his exor. two judgements, viz., 
oue in the county ct. for the mtge. debt, 
& one in the division ct. for a debt 
not due by S. in his lifetime, & for 
which, therefore, jis lands were not 
liable to be suld. The judgment pltf., 
having transferred his division ct. 
judgment to the county ct. issued 
exccutions on both judgments, under 
Which the sheriff offered for gale the 
interest of S., testator, im the 98 acres, 
The judgment pitf. became the pur- 
chaser, bidding just enough to cover 
the amount of his two judgments & the 
costs, but not paying or intending to 
pay uny money except the amount of 
the sheriff’s fees :—icld: by us sale 
of testutor’s interest in the 98 acres, 
the equity of redemption in the 25 
aeres would have passed along with the 
legal estate in the 73 acres, but that 
no real sale had taken place, & there- 
fore the sheriff’s deed, made to the 
judgment pitt. in) pursuance of his 
bid, was void.---SAMIS ov. IRELAND 
(1879), 4 A. RR. $183 28 C. P. 478.-- 
CAN. 


aa. Land sold by exceulion creditors 
—wNot creditors of deceased. |}-—The land 
of testator or intestate is Mable to be 
sold only for his debt, & where it is 
shown that the judement was not in 
fact recovered in respect of such a debt, 
but that the execution-creditors never 
were creditors of deceased, a sale of 
the land under it cannot be supported. 
rar v. ORR (TS81), 6 ALR. 690.— 


bb. Land subdivided into’ lots —— 
Whether sheriff bound ta sell Lota 
sepurately.j]—Although a block of land 
nay have been subdivided on the 
official plan, tho sheriff is not bound to 
sell the official subdivisional lots 
separately, if they have not been 
defined on the ground & if the land is 
used as a whale, & the sheriff may be 
ordered by a judge in chambers to seize 
& sell the land as a whole.—GaALk rt. 
CANADIAN IRON & SrTEKL Co. (1884), 
M.L. R.1S,.C. 441; 8L. N. 341.—CAN. 


cc. .issignee of creditors—-Not able 
to sign memorandum—-Tu bind pur- 
chaser at sale— Assignee not agent for 
vendor d& purchaser.}—-McINTYRE  »v, 
FAUBERT (1895), 26 O. RR. 427.—CAN. 

dd. Lands sold subject to mortgage-—- 
Crops sown by mortgayor lessee—Crons 
seized under subsequent excecution.]— 
Mtgees. of land took possession & 


Pp 
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Sect. 2.—Writ of elegit: Sub-sect. 10, A. & B.; 
sub-sect. 11.) 


judgment creditor having registered his judgment 
under the above Act, is not entitled to a decree for 
fofeclosure, but only to one for sale.—FooTNER v. 
Stunais (1852), 5 De G. & Sm. 736; 21 L. J. Ch. 
741; 191. T.O.S. 3243 64 EB. R. 1322. 

Annotation :—Mentd. Tuckley v. Thompson, (1860), 1 

John. & HW. 126. 

1532. -\—The relief to which a 
judgment creditor is entitled under the above Act 
is a foreclosure, & not a sale.—JONES v. BAILEY 
(1853), 17 Beav. 582; 51 HK. R. 1161. 
gga :—Mentd. Tuckley v. Thompson (1860), 1 John. 











B. Under Judgments Act, 1864. 


See Judgments Act, 1864 (c. 112), ss. 4, 5, 63 
Land Charges Registration & Searches Act, 1883 
(c. 51), 8. 53; Land Charges Act, 1900 (c. 26), 
8.2 (1); R.S. C., Ord. 55, r. 9, B. 

1533. Right of creditor to apply for sale— 
Judgments Act, 1864 (c. 112), s. 4—Act not retro- 
spective.|-—'Che power provided by the above sect. 
which cnables a creditor to whom land has been 
delivered in execution, to apply to the Ct. of Ch. 
for a sale, does not extend to cases where the 
judgment has been entered up before the passing 
of the Act, July 26, 1864, but only to those since 
that time.—He ISLE oF Wiuutr Ferny Ca. (1865), 
34 L. J. Ch. 194; 11 Jur. N.S. 2703; sub nom. 
Re LANDS OF ISLE OF Wicutr Fenny Co., 12 L. T. 
263. 

1534, —-— Where lands already extended. |— 
A judgment creditor who has caused a writ of 
elegit to be issued, is not entitled to apply to the 
ct. upon petition in a summary way for a sale of 
his debtor’s lands under the above sect. where his 
debtor’s lands have been already extended & 
delivered to another judgment creditor under a 
prior elegit, although he is not prevented by the 
Act from filing a bill to assert his equitable rights. 
—Re COWBRIDGE Ry. Co. (1868), L. R. 5 Wq. 413 ; 
37 L. J. Ch. 3806; 18 L. T. 1025 16 W. R. 506; 
subsequent proceedings, sub nom. GUEST v. Cow- 
BRIDGE Ry. Co., L. R. 6 liq. 619. 

Annotations :—Refd. Guest v. Cowbridge Ry. (1868), L. R. 
6 Mg. 619; Re Newcastle (1869), L. R. & Eq. 700; Hutton 
v. Haywoou (1874), 9 Ch. App. 229; Anglo-Italian Bank 
ve. Davies (1878), 9 Ch. D. 275. Mentd. itc Anthony, 
Antbony v. Anthony, [1892] 1 Ch. 450. 

1535, Land of railway company— 
Distinct from undertaking giving rise to debt.|—— 
A railway cos incorporated by an Act passed in 
1859, employed a contractor to construct their 
line of railway, & became indebted to him in a 
large amount. In 1869 the contractor rccovered 
judgment in an action for the sum remaining due 
to him, & in the following year he issued a writ 
of elegit, under which he seized certain superfluous 
lands belonging to the co. These lands had been 
acquired by the co. under an Act passed in 1863, 
whereby they were empowered to extend their line 
of railway, & whereby it was provided that the 
works thereby authorised to be constructed, should, 
for financial purposes, form a separate under- 
taking, & that the capital & new shares created 
under the powers thereof, should constitute a 
separate capital. On a petition presented by the 
contractor under the above sect., praying for a 
sale of the lands seized under the writ, & for pay- 














leased to the sph who sowed a crop. 
Subsequently & before any of the crop 
was cut the land was sold under execu- 
tion & a transfer given subject to the 
intge. Subsequently the sheriff undor 


: NICHOL v. 
an execution against the mtgor. 


scized the crop, some of which was then d. 
cut & some not cut :—Held 
passed with the land to the purchaser 
of the land at the execution sale.— 
PEDLAR 
11919) 3 W. W. R. 713.—CAN. 


EXECUTION. 


ment of the judgment debt out of the proceeds 
of sale :—Held: the objection that the lands 
seized under the writ had been acquired by the 
co. under their Act relating to an undertaking 
of the co. distinct from that in respect of which 
the debt was incurred, was no defence to the 
petition. 

Order of WicKENS, V.-C., directing the usual 
inquiries, accordingly affirmed. —- Re OGI.V1iE 
(1871), 7 Ch. App. 174; 41 L. J. Ch. 336; 25 
L. T. 860; 20 W. R. 226, L. JJ. 

Annotations :-—Refd. Stagg v. Medway (Upper) Navigation 


Co., 11903] 1 Ch. 169; Pearson v. Dublin & South Hastern 
Ry., [1909] A. C. 217. 


1536. ——— Writ must first be registered.] 
~—He Pork, No. 1450, ante. 

1537. What amount to be sold — Sufficient to 
satisfy claim.J;—Upon petition by a judgment 
creditor of a railway co. who had extended the 
lands, including superfluous lands, of the co. 
under a writ of clegi/, for a sale under the Judgments 
Act, 1864 (c. 112), the ct. directed inquiries; & 
in default. of payment of the debt & costs within 
a month of the date of the certificate, a sale under 
the direction of the ct. of the interest of the co. 
in the lands, or so much thereof as might be 
necessary to satisfy petitioner’s claim. 

The ct. wil) before directiny a sale of lands under 
the Act, taken under elegit sued out by a judgment 
creditor against a railway co., & extended by the 
sheriff, direct certain previous inquiries as to the 
amount of the debt due, the particulars of the 
lands required to realise the debt; & as to any 
other & what incuinbrances.—/re WuLi & LORNSEA 
Ry. Co. (1866), L. R. 2 Kg. 262; 35 L. J. Ch. 8388 ; 
14. VW. $555; sub nom. Re Hutt & HorNsea 
Ry. Co.. Ha p. ROBINSON & YOuNG, 14 W. Kh. 758. 
Annotations :-—Refd. Ie Bishops Waltham Ly. (1866), 14 

W. RR. 1008; Gardner v. L. C. & D. Ry., Drawbridge v. 

Same, Lic np. Grissell (1867), 15 L. T. G44. 

1538. What interest saleable—Interest of rail- 
way company in railway.|—Jte Bisuor’s WALTHAM 
Ry. Co., No. 1541, post. 

1539. —-— Annuity charged on land.| -~— /ve 
Cooper, No. 1554, post. 

154). Immediate or postponed sale—Prelimi- 
nary inquiry—-To ascertain debtor’s interest.}— 
In this matter a contributory was indebted to the 
co. for calls, & an order was made for the payment 
ofthem. <A writ of clegit was afterwards duly sued 
out under Judgments Act, 1864 (c. 112), & lands 
belonging to the contributory were delivered in 
execution to the official liquidator of the co. The 
official iquidator then presented a petition praying 
an order for the sale of the lands, & payment out 
of the proceeds of such sale of the calls due from the 
contributory, & for other relicf:—Held: there 
must be an inquiry what interest the contributory 
had in the lands when they were delivered in 
execution to the official liquidator of the co., & 
what other parties, if any, were intcrested in the 
lands, further consideration of the petition being 
reserved.—He Kirpy, Kae p. LEEDS BANKING Co. 
(OFFICIAL LIQUIDATOR) (1866), 14 L. T. 615. 

1541. —— Saleable interest not 
clear.|— Where it is not clear that a debtor has any 
saleable interest in land taken in execution by his 
judgment creditor, the ct. will not order an 
immediate sale, under Judgments Act, 1864 
(c. 112), 8.4, but will direct inquiries as to the nature 
of the debtor’s interest. Semble: the interest of 

















Conveyance in name of deputy 
sheriff--W hether valid. }—A conveyance 
made by & in the name of the deputy 
sheriff, of land taken in execution is 
valid.-—WILLIAMS v. Mupais (1850), 3 
Nild. L. R. 163.~-NFLD. 


: the crop 


& JOUNSTON, 


Parr LI.---ParricuLaR ForMs oF EXECUTION. 


wrailway co. in its railway is not saleable under that 

sect.—Re Bisnor’s WALTHAM Ry. Co. (1866), 

2 Ch. App. 382; 15 W. R. 96, 7.. JJ. 

Annotations :—Refd. Gardner v. L. C. & D. Ry., Drawbridge 
v, Same, Hx p. Grissell (1867), 15 L. T. 6445; Redfield v. 
Wickham Corpn. (1888), 13 App. Cus. 467; Stage v. 
Medway (Upper) Navigation Co. (1902), 50 W. RR. 446. 
1542. .|—Before the ct. 

orders a sale of lands under Judgments Act, 1564 

(c. 112), it must be absolutely satisfied that they 

are saleable. 

Therefore, where a judgment creditor petitioned 
under the Act for an immediate sale of Jands of 
the co. comprised in the return to a writ of elegil, 
& the co., although it had shortly before advertised 
them for sale expressly as ‘‘ surplus lands,’’ sug- 
gested that possibly they were not surplus land, 
& there was no further evidence of their character, 
the ct. refused an immediate sale, & directed 
inquiries in chambers.---GARDNER v. LONDON, 
CHATHAM & Dover Ry. Co., Me p. Grissieny, 
(3867), 2 Ch. App. 385; sub nom. GARDNER v. 
LONDON, CuATHAM & Dover Ry. Co., DRAw- 
BRIDGE v. SAME, vr p. GRISSELL, 15 1. T. G44; 
15. W. Re 324, 1.453. 
wlnnotations +—Apld. Re 

(1869), 20 L. T. 70. Refd. Kingston v. Cowbridge Ky. 

(1871), 41 L. J. Ch. 152; Stagg vo. Medway (Upper) 

Navigation Co., [1903] 1 Ch. 169. 








Bristol & North Somerset Try. 








1543, —--— ---— - j\—he Wutt & LWornsea 
Ry. Co., No. 15387, ante. 

1544, —--— —- — Form of order.|—GARDNER v. 
LONDON, CHATHAM & Dover Ry. Co., Hap. 
GRISSELL, No. 1542, ante. 

1545. --—— ~ —-—.]-~-A judgment dated in 


Apr. 1867, was obtained for £30,000 against the 
3B. & N.S. Railway Co., & a writ of elegit issued in 
June. In Nov. the co. filed a scheme of arrange- 
ment, & in Jan. 1868, an order for sale was made 
under the writ. In June, 1868, the scheme was 
dismissed & a petition presented by the creditors 
for an inquiry whether the lands in respect of 
which the elegit had been issued were surplus 
lands, upon which the co. opposed the claim. 
Order made for the inquiry in the same form as in 
Gardner v. London, Chatham & Dover Rail. Ceo., 
xe p. Grissell, No. 15412, ante-—Re Briston & 
NonrtTu-Somenser Ky. Co. (1869), 20 L. T. 70. 


1546. -..-— ~-—- ---—-.|—_lle OGILVIx, No. 1535, 
ante. 
1547. --— --~— — —.|— Howson vv. TRANT 


(1878), 42 L. J. Oh. 808 5 21 W. RR. 781, 0. C. 

1548, ——-- Immediate sale.|]— Upon the pcti- 
tion of a judgment creditor of a railway co., an 
order was made, without directing inquiries, for 
a sale of surplus Jand of the co., not required for 
the undertaking & not used for building purposes, 
which had been delivered in execution to the 
petitioner under a writ of elegit, the registry of 
which was still in force. The co. were ordered to 
exccute a proper conveyance.-—He CALNE Ry. Co. 
(1870), L. R. 9 Eq. 658. 


Annotations :—Folld. Rc Bithray (1889), 61 TL. T. 383. 
Consd. Stuge v. Medway (Upper) Navigation Co., [1903] 
1 Ch. ‘ 


1549. --—- —-— Land subject to mortgage— 
Consent of mortgagee.]—Tetition for sale under the 
Judgments Act, 1864 (c. 112), of the debtor’s 
interest in freehold lands by a creditor who had 
recovered & registered a judgment & obtained an 
order appointing a recciver over the land in 
question, which was subject to a mtge. for £1,000. 
Evidence was produced that the mtgee. had 
received no notice of any charge subject to his 
own, & that a search of the registries showed that 
no process of execution had been registered against 
the judgment debtor or his land; that the judg- 
ment debtor had not been bkpt. or had a receiving 
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order made or a bkpcy. petition presented against 
him for the last nine years:—Held: upon this 
evidence, the order for sale would be made without 
requiring any inquiry as to the incumbrances on 
the land.—Re BirHray (1889), 59 L. J. Ch. 66; 
61 L. T. 383 ; 38 W. ht. 60. 

1550. Application for sale—Joined with applica- 
tion for receiver— Appointment of receiver refused. | 
—He Nixon, [1886] W. N. 191. 

1551. By summons—Not petition—Effect 
of proceeding by petition.]|~-Where under the Judg- 
ments Act, 1864 (c. 112), the procedure under 
which has been altered by R. S. U., Ord. 55, r. 9, 
B., an application has been made by a judgment 
creditor by petition instead of by originating 
summons for the sale of the debtor's interest in 
certain houses in respect of which a receiver has 
been appointed, the ct. has power under R. S. C., 
Ord. 70, rv. 1, to allow the petition, but petitioner, 
if successful, will only be entitled to the costs of an 
originating summons.—/te MARTIN & VARLOW 
(180-4), 43 W. RR. 2473 39 Sol. Jo. 151; 13 R. 189. 

1552. —-- --— -——~.]-—-Ite Hannison & 
BorroM.ey, No. 1374, ane. 

1553. Form of order.|-—Hlowson vo. TRANT 
(1873), 42 I. J. Ch. 808; 21 W. 2. 781, L. C. 

1554. —-—.]--Where one person is entitled to 
land in the event of his surviving another person, 
an annuity to be raised out of the rents & profits 
of such land can be sold under Judgments Act, 
1864 (c. 112). 

No order for payment should be contained in 
the order for sale made upon a petition under the 
Act, & the inquiry as to liens, charges, & incum- 
brances should contain a direction to the chief 
clerk to distinguish which, if any, of the same liens, 
charges, & incumbrances have been created by any 
means prior, & which, if any, subsequent to the 
date of the lands & property being delivered in 
execution, & which, if any, have arisen under or 
by virtue of any judgment, statute, or recognisance ; 
& the order for sale should direct the sale of the 
lands & property free from all liens, charges, or 
incumbrances which have been created by any 
mcans subsequent to the delivery in execution, or 
which have arisen (whether before or after the 
delivery in exccution) under or by virtue of any 
judgment, statute, or recognisance, & also free 
from the incumbrances of such of the other incum- 
brancers as shall consent to the sale, but subject 
to the incumbrances of the other incumbrancers 
as shall not consent.—-e Coorrer (1889), 60 L. T. 
95; 37 W. R. 330. 

Annotations :-—Refd. Ite Martin & Varlow (1894), 43 W. BR. 
247; dee Harrison & Bottomley, [1899] 1 Ch, 465. 
1555. -———..]|—Re HoLpER, [1890] W. N. 55. 





SUB-SECT. 11.—RECOVERY OF POSSESSION BY 
DEBTOR. 

1556. Ejectment—-By debtor—Or representa- 
tives.|—-YATES v. LIAMBLY, No. 1518, ante. 

1557. Order of court—-On payment of debt & 
costs.|— PRICE v. VARNEY, No. 1507, ante. 

1558. Ejectment or scire facias un- 
necessary.]—It will be referred to the master to 
take an account of the rents & profits of land 
received by pltf. under elegit, & to make such 
allowances as a ct. of cquity would do, so as to let 
deft. into possession if the debt & costs should 
have been paid without bringing ejectment or 
sci. fu. ad computandum et rchabendum terram.-—- 
BROCKBANK v. Myers (1836), Tyr. & Gr. 988. 

pp 2 
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Srecr. 3. 


FACIENDUM. 


tu. Arrest or imprisonment for default in 
payment of a debt is now provided for by Debtors 
Lhe names of cases are given for 
For application of 
the Debtors Act generally, see BANKRUPTCY & 
For attachment & 


Act, 1869 (c. 62). 
reference to former practice. 


INSOLVENCY, Vol. V., p. 1021. 


committal, see CONTEMPT OF COURT, 


p. AG. 


SUB-SECT. 

1559. In what cases issued. | - - 

(1599), 
223. 


1560. Against whom 


(1836), 5 Ad. & El. 76. 
1562. After 


---WRIT OF CAPIAS AD SATIS- 


1.—IssuE OF THE WRIT. 
BARKER v. BOURN 
Jro. liz. 692 ; ANON. (1704), 6 Mod. Rep. 


discharge under Irish Insolvent 


[ExECUTION. 


(1772), 


Vol. XVI, 


SUB-SECT. 2. 


1565. Amendment.]— HunT  v. 
2 Wm. 
COOPER v. WALLER (1834), 4 L. J. Ex. 1 
. WHEELER (1861), 5 L. T. 285. 

1566. Form of writ.]— KosE v. TOMBIINSON 
(1834), 3 Dowl. 49; 
2 Cr. & M. 682; 
Cr. M. & R. 575; 


—TORMALITIES OF WRIT AND 


WARRANT. 

KENDRICK 
SLATER v. THOMAS, 
; COBBETT 


Bl. 836; 


ASTLEY v. GOODYER (1834), 
COPPELO v. Brown (1834), 
SUTTON v. BuRGESS (1835), 1 


Cr. M. & KR. 770; Brrryes v. THOMPSON (1838), L 


Will. Woll. 


issued.| — THORPE v. 
ARGLES (1844), 1 Dow. & L. 831. 
1561. Service of writ.]}—ARMITAGE v. RIGBYE 


BOROUGH (1849), 
v. Eyne (1861), 9 W. R. 946. 


| SUB-SECT. 


& H. 329; KNOWBRIDGE v. CHITTLE- 


13 L. T. O. S. 237; GELDING 


3.—EXECUTION OF WRIT. 
A. In General. 


1567. Duty of sherif¥ generally.| -~ RUTLAND’s 


Debtors Act, 1840 (c. 107)..—Ewarr v. JoNES (COUNTESS) CASE (1605), 6 Co. Rep. 52 b; 
(1845), 14M. & W. 774. WITHERS v. HLENLY (1615), 3 Bulst. 96; HARDING 
1563. Time for issue.|~- ANON. (1853), 20 L. TT. v. FRANcIS (1831), 5 Moo. & VP. 627; CLirron 


O.S. 212. 


1564. Issue for less than £2).]—-Brooks vt. 
ILlopGKINSON (1859), 4H. & N. 712. 


PART III. SECT. 3, SUB-SECT. 1. 

e. In what cases issued — Judy- 
ment for malicious prosecution. }--A 
judgment recovered in an action of 
malicious prosecution may be enforced 
by a writ of ca. sa., malicious prorccu- 
tion being included in the term ‘ any 
malicious injury ’? in 10 Vict., No. 7, 
8. 3.—-NORTON v. CRICK (1894), 15 
N.S. W.L. R172; 10 N.S. W. W.N, 


197.—AUS. 

f—- To recover costs.) — A 
deft., in whose favour a verdict is 
rendered, is entitled to a ca. sa. for the 
costs of his defence.—THOMSON vt. 
LEONARD (1833), 3 O. S. 151, 610.— 
a 
Judgment for nomi- 
ar damages.) — Pitt. is entitled to 
issue aca. sa. for the costs of an eject- 
nent, when they exceed £10, although 
nominal dumages are included in the 
judgment.< “CARROLL v. DEVELIN (1848), 
ldir. Jur. 22.—-IR. 

hh. ~ ee ten Necessity for personal 
demand,.J)-—Re GREAN’sS GOODS (1865), 
J7 Ir. Jur. 181.--I1R. 


k. —~-- --—-- Whether now granted.) 
-Attachment for non-payment ot 
Cants being a civil proceeding in 


the nature of an execution, it will 
not be granted since 37 Vict. c. 7, 
abolishing imprisonment for debt.--- 
Dor d. DE VENER v. DE VEBER (1874), 
13 N. GB. BR. (2 Pug.) 417.—CAN. 

1 —— Not in action in Wigh 
Court—By judge of inferior court.}— 
The judge of a county ct. has no powcr 
either as such judge or as a local judge 
of the High Ct. to order the issue of a 
ca, sa. in an action in the High Ct.—— 
WATERHOUSE v. MCVEIGH (1888), 12 
bP. R. 676.—CAN. 

m. —-— Trespass — Necessity for 
judye's order.J)—A ca. sa. cannot issue 
upon a verdict in trespass without a 
judge's order.—--McCLKOD v. BELLARS 
(1826), Tay. 273.—CAN. 

n, Deeree against amortgayed 
property—No cxrecution against person 
of debtor./}—-Where a decree merely 
provided for the satisfaction of 
the judgment debt out of property 
mtged, :—eld: the decree could not 
be exccuted against the porson of the 
judgment debtor.—Suyumik BuUDAN v. 
RAMCHANDRA BHUN JGAYA (1887), 
I. L. R. 11 Bom. 537.—IND. 

o. Time for <issue— Within one 
yeur of judgment.j\—It is irregular to 





uv. HOOPER (1844), 6 Q. B. 468. 


issue aca. sa. upon a judgment more 
than a year old, even though a fi. fa. 
has been issued. within the year, but 


not returned, without a sri. fa— 
SEWELL v. THOMPSON (1840), 3 Ont. 
Dig. 6308.—CAN. 

p. Who may issue.J}—An alias ca. 


sa. miny be issued by a deputy clerk of 
the Crown in an outer district; & it 
is no ground for setting aside such 
writ. that the deputy has not trans- 
initted the affidavit & precipe, within 
one month after they were filed, to the 
principal office. —SvorTT v. MACDONALD 
eae (1823-1900), 1 Ont. Dig. 225.— 


q. Second arrest aftcr judgment.) — 
Where an arrest on mesne process was 
set aside for irregularity, & pltf. 
afterwards proceeded to judgment :—- 
Held: he might again arrest deft. on 
a ca. sa. issued on a new affidavit. 
GORDON v. SOMMERVILLE (1843), (1823- 
1900), 1 Out. Dig. 226.---CAN. 

r. Jssuc for less than 
BAKER vo. McKay (1846), 1 C. 


£10.) — 
L. Ch. 


73.—CAN 
8. Consolidation of costs -- To 
anount to over £10—Whether ner- 


missible.}-—-A pltf. in a cause having 
obtained the costs of two interlocutory 
motions, each under the sum of #10, 
will not be allowed to consolidate the 
two sums, & thereby entitle him to 
issue a ca. sa., a8 such would be an 
evasion of 11 & 12 Vict. c. 28.— 
ye aEON v. JONES (1853), 3 1. C. L. XR. 
34.— . 


PART III. SECT. 3, SUB-SECT. 2. 


1566 i. Form of writ.}-~The want of 
an original ca. sa. in the county where 
the venue is laid, if not amended, is a 
valid objection to arrest under a 
testatum ca. 8a.—SEWELL v. BURPK 
(1847), 3 Kerr. 363.—CAN. 

1566 ii. ---—.]—-A ca. sa. omitting to 
state any sum for which judgment has 
been recovered is void, & cannot be 
amended after exccution.— HENDERSON 
v. PERRY (1847), 3 U. C. R. 252.—CAN, 

t. Affidavit—As to plaintiff's belicf 
——Necessiiy for.}—Ca. sa. issued by 
magistrates set aside on the ground that 
it was issued, & deft. arrested under it, 
without an affidavit of the grounds ot 
pltf.’s belief.—McLEAN wv. McKay 
alee), 13 N.S. R. (1 &. & G.) 383.— 





Time for muking.]--A cu. 


1568. Time for execution.]—ELiis v. JACKSON 
(1664), 1 Sid. 229 ; 


SIMPSON v. HEATH (1839), 5 


sa. cannot be issued sinee Insolvent 
Act, 8 Vict. c. 48. on an affidavit filed 
before.—-SEWELL vw. Dray (1846), 
2U.C. R. 179.—CAN. 

b. Irorm of.J— An affidavit 
for a ca. sa. that deft. has made some 
secret & fraudulent conveyance, ete., 
& not some seeret or fraudulent 
conveyance, is good.---Kwing v. LOockK- 





ae (1847), 3 U. ©. i. 248.—CAN., 
roe | -SLIGH v. CAMPBELL 
(1848), 4U.C, i. 255,.—CAN. 





d. —-—.J—Deft. was arrested 
under a writ of ca, sa. In the writ & 
in the affidavits to hold to ball, the deft. 
was culled Danicl KF. Freeman. His 
true name was Daniel Foster Freeman : 
—Held : sufficient.— BRYAN v. FREE- 
MAN (1890), 7 Man. L. lt. 57.—CAN. 

aa. -}—-The affidavit upon 
Which a ca. su. is founded must 
indicate the piace where the debt was 
contracted, & in the absence of such 
indication the ca. sa. will be quashed 
on petition. —SHERIDAN v. PINGREE 
(1900), Q. KR. 17 8S. C. 310.—CAN. 


bb. Vestatum-—.Amendment.J—IHeld : 
&® writ of ca. sa. tested in the 
name of a retired chief justice after 
his successor has been gazetted, but. 
before acceptance of office, by taking 
the necessary oaths of office, was wrong ; 
it should be tested in the name of his 
successor. A cu. sa. tested in the name 
of a retired chief justice is an irregu- 
larity only, which may be amended 
upon payment of costs.—-NELSON ¢. 
Roy (1863), 3 P. RK. 226.—CAN. 


cc. Misnomer of defendant-—Without 
objection.}--A deft. to an action in 
the circuit ct. whose name is impro- 
perly described & who fails to take 
exception to the misnomer cannot 
afterwards set it up as a ground of 
contestation of a ca. 8u.--GIROUX vt. 
a oneON (1888), 14 Q. L. R. 222.-—- 








dd. Two dcfendants.] — Where one 
deft. had been arrested, & the other 
served on mesne process, the ct., aftor 
judgment, allowed a cu. sa. to issuc 
against both, but to be exccuted only 
against the one arrested.--MCINTYRE 
». SUTIIERLAND (1836), 5 O. S. 153.— 

ee. —-——.} — When a judgment is 
against two, a ca. sa. upon it must 
include both, or show sume reason for 
the omission. i ie v. WILLIAMS 
& Corron (1850), 1 P. R. 360.—CAN., 


Part III. Particurarn Forms oF EXECUTION, 


M. & W. 6381; GREENSHIELDS v. Harris (1842), 
9M. & W. 774. 

1569. Escape of debtor.|--JAQUES v. CEASAR 
(1670), 2 Saund. 100; FrRMor v. PHILLIPS (1817), 
Holt, N. P. 587; Dow v. Trye (1839), 5 Bing. 
N.C. 5733 It. v. LEICESTERSHIRE, SHERIFF (1850), 
9 C. B. 659. 

1570. Failure of sheriff to arrest.|—BrecKrorp 
v. MONTAGUE (1796), 2 Esp. 475; BRown vv. 
JARVIS (1836), 1 M. & W. 704. 

1571. What amounts to arrest.!—- BERRY v. 
ADAMSON (1827), 5 B. & C. 528; Forp v. Lecur 
(1837), 6 Ad. & HI. G99. 

1572. Arrest of wrong person.] — COLLINS v. 
EvANns (1844), 5 Q. B. 820. 

1573. Effect of arrest where several writs.|— 
BARRATT v. Price (18338), 9 Bing. 566; Barston 
v. TRUTCH (1835), 4 Dowl. 6 ; COLLINS v. YEWENS 
(1839), 10 Ad. & 31. 570; Barrack v. NEwron 
(1841), 1 Q. B. 525; BareMan v. FRESTON 
(1861), 3 Ik. & KE. 578. 

1574. Place of arrest.! -—- LOoVEITT v. TI. (1836), 
4 Dowl. 579 ; GREENSHIELD v. PRITCHARD (1841), 
&M. & W. 148. 

1575. Negligence In execution.|-——-ALDERSON v. 
DAVENPORT (1844), 138 M. & W. 42. 

1576. Withdrawal of writ.) —Furcuen v. HINDER 
(1858), 3 IT. & N. 757. 

See, also, CONTEMPT OF CouRT, Vol. X VI., pp. 
38-41, 77-80, Nos. 400-426, 945, 946, 950-970, 
976-87 ; CRIMINAL LAW, Vol. XV., pp. 784-787, 
Nos. 8486-8465. 


B. Right of Sheriff to Enter. 

1577. Effect of unlawful entry.|— Kina «. 
COKE’S CASE (1689), March, 3; 82 I. R. 385. 
Annotation -—Mentd. How v. Prinn (1702), 2 Salk. 694. 

1578. Presence of debtor in house—Demand 
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law, either by indictinent for perjury 
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for admittance.]|—Hutcnison v. Brreu, No. 587, 
ante. 

1579. Outer door open.]—In a plea of justifica- 
tion by the sheriff to an action for breaking pltf.’s 
house, & breaking open the inner doors, it 1s not 
sufficient to allege that he entered under a capias 
against A., the outer door being open, & that the 
rooms in the house being fastened, & having 
reasonable suspicion that A. was therein, deft. 
broke open the same, without averring that A. 
was actually in the house, or that there was any 
previous demand of admittance, the sheriff being 
justified or not, in entering the house of a stranger, 
by the event.-—-JOHNSON v. LEIGH (1815), 1 Marsh. 
565; 6 Taunt. 246; 128 FE. R. 1029. 

Aeaton :—Apld. Morrish v. Murray (1844), 2 Dow. & L. 





1580. Condition precedent to right of entry. | 
—-KERBEY v. DENBY, No. 591, ante. 

1581. -—— Forcible re-entry after expulsion.|-— 
A sheriff's officer, in execution of bailable writ, 
peaceably obtained entrance by the outer door, 
but before he could make an actual arrest, was 
forcibly expelled from the house, & the outer door 
fastened against him. The officer obtained assist- 
ance, broke open the outer door, & made the arrest : 
——-Held : (1) the officer was justified in so doing ; 
(2) demand of re-entry, under such circumstances, 
was not requisite to justify his breaking open the 
outer door.—AGA KURBOOLIE MATOMED v. KR. 
(1843), 4 Moo. P. C. GC. 289; 3 Moo, Ind. App. 
1643; 13 KB. R. 298. 
Annotation :—As to (1) Apld. Sandon rv. Jervis (1859), EK. 1. 

& KE. 942. 

1582. Trespass ab initio—Damages.] —- KERBEY 
1. DENBY, No. 591, ante. 

1583. House of stranger.|—<A sheriff's officer is 
not justified in entering & scarching the house of 


a stranger for the purpose of arresting a deft. 


warrant was issued against him, & 


1571 i. What amounts to arrest. }—The 
deputy sheriff, having a ea. sa. to arrest 
a party, went to the house with the writ 
in bis possexsion for that purpose ; he 
told him of the process, & being assured 
that a friend of his, debtor’s, who was 
then from home, would go his bail, he 
returned home & did not insist on debtor 
coming with him. Afterwards the 
sheriff went again to debtor’s house & 
told him, without laying his hands on 
hiin, that he must come to his, the 
sherlff’s, house, which he did, & remained 
there till discharged, but not) under 
actual constraint :-—eld : under these 
facts there had been no legal arrest 
of the debtor on the first visit of the 
sheriff; & the merely insisting on 
debtor going to the sheriff’s house on 
the second visit, did not of itself 
constitute an arrest; but debtor, in 
having gone to the sheriff’s house as 
desired, & having remained there till 
discharged, though without constraint, 
had been duly arrested.—McINTOSH v. 
DEMERAY (1849), 5 U. C. R. 343,-—CAN. 


1571 ii. .}-—-The apprehension of 
a judgment-debtor in oxecution of a 
decree without the officer making the 
apprehension having the warrant of 
the ct. executing the decree in his 
possession at the time of muking the 
apprehension is illegal; & therefore 
in such case the judgment-debtor 
does not render himself liable to punish- 
ment if he escapes from the custody of 
the officer making the apprehension.— 
InpiA (EMPRESS) v. AMAR NATH (1883), 
1.1. RR. 5 All. 318.—IND. 

1571 iii. -J— When deft. swore 
that he was arrested on a Sunday & the 
bailiffs swore that it was on a Monday, 
the ct. refused summarily, to decide 
upon the legality of the arrest; nor 
would they, on motion, discharge him, 
but would leave him to his remedy at 








of the bailiffs, or by an action for 
false iin prisonment.—-WHILE v. LURROW 
(1810), Rowe, 431.- -IR. 


1. What objections may be raiscd— 
Several terms elapsing— After return of 
execution against goods.) --There is) no 
objection to un arrest on a ca. sa. that 
several terms had elapsed after the 
return of the execution aguinst goods 
before the ca. sa. issued.—-GLYNN 1%, 
DUNLOP (1835), 4 O, S. 111.—CAN, 


m. JWhether defendant must be kept 
—In close custody.) -Semble: w con- 
stable may legally allow debtor, whom 
he has arrested, to go at large so long 
as before the return of the writ) he 
deliver him to the sheriff.—Ross v. 
eae (1849), 5 U. CG. RA. S70.-- 





n -———.}—A deft. arrested & 
imprisoned under a ca. sa. is wu debtor 
in close custody in exeeution.- -~-HAY 
» PATERSON (1885), 1] BP. RK. 114.-—- 
CAN, 


o. In judgment against two debtors 
—WVrit must be against both.J—When a 
judgment is against two, a@ ca. sa. upon 
it must include both, or show some 
reason for the omission.—TURNER v. 
WILLIAMS & CorTrron (1850), 1 PL. RR. 
360.—CAN. 


p. Defendant in custody—On return 
of writ-—-Must be kept in custody- -- 
Until legally discharged.}--SAVAGE 1. 
JARVIS (1852), 8 U. C. R. 331.—CAN. 


15741. Place of arrest.}-—-Pitf.  re- 
covered a verdict against deft., but 
before judgment was signed he left 
the province & went to Nova Scotia. 
Pitt. afterwards made complaint. before 
a@ justice of the peace that the deft. 
had committed perjury in giving 
evidence on the action in which the 
verdict was obtained; upon which a 


delivered to a constable, who took it 
to Nova Scotia, & it having been 
indorsed thore by a justice of Lhe peace, 
deft. was arrested on it & brought into 
this provinee, & taken before a justice 
of the peace, who discharged him; he 
Was then arrested on an exceution 
issucd on pitf..s judgment :-—leld : 
unless pltf. bad fraudulently mude use 
of the criminal process for the purpose 
of bringing deft. within the jurisdiction 
of this ct., deft. was not privileged 
from arrest on the execution: & this 
hbeine denied by pltf. the ct. refused 
to discharge deft. from custody.--- 
OULTON vr. Wbiwson (1866), 6 All, 
480.—CAN. 

q. Afaintenance money not paid by 
creditor -— Whether debtor entitled to 
discharyc, }—-JENSEN v. SHEPPARD 
(1893), 3 B. C. It. 126.——-CAN, 


r. Satisfaction of judgment by 
arrest. |—Vltfs. having recovered judg- 
ment in an action ugainst deft., ©., 
brought this action on behalf of them- 
selves, & his other creditors against him, 
C., J. & H., to sct aside prior judginents 
recovered by the two latter against 
him upon the ground that they were 
fraudulent & collusive as against 
pltf.’s judgment. Pending this action 
pitfs. arrested C. on & ca. sa. under 
their judgment, & defts. herein pleaded 
such arrest, & that C. remained in 
custody thereunder, as a satisfaction 
of that judgment & bar to this action. 
Upon issue in law & argument of the 
point :—Held: though the arrest & 
detention of C. on the ca. sa. did not 
extinguish the debt, it operated mean- 
while as a satisfaction of the judgment, 
& was a good defence to the present 
action, the object af which was to 
establish a remedy by fl. fa., which 
was suspended.—W ARD t. CLARK (1895), 
48. C. RR. 71.—CAN, 
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Sect. 8.—Writ of capias ad satisfaciendum: Sub- 
sect. 8, B.; sub-secls, 4&5, A. & B. Sect. 4: 


under a ca. sa., although such deft. may have 
resided there immediately before the entry, & 
although the officer have reasonable cause to 
suspect that deft. is in the house, if it turns out 
that she was not in the house at the time.— 
Morrisu v. MURREY (1844), 18 M. & W. 523 2 
Dow. & L. 199; 1 New Pract. Cas. 27; 13 L. J. lx. 
261; 31L.T. O. 8. 184; 1538 E.R. 22. 


Annotations :—Mentd. Davis v. Falk (1847),9 L. T. 0.8. 50; 
Booth v. Clive (1851), 10 C. B. 827. 


1584. Arrest effected through open window— 
Outer door broken to take into custody.|—-A sheriff's 
officer, in execution of a ca. sa., put his hand into 
debtor’s dwelling house, by an opening in a window 
caused by a pane having been broken in the scuffle, 
but not by the officer, touched the debtor who 
was inside the house, & said, ‘‘ You are my 
prisoner.’? He was unable then to secure the 
person of the debtor, but he thereupon broke open 
the outer door of the house, & seized the debtor : 
Held: the officer had acted legally, the arrest 
having been effected by touching the debtor, & the 
subsequent breaking of the outer door being 
justifiable for the purpose of taking into custody 
the debtor so arrested.—SANDON v. JERVIS (1859), 
E. B. & K. 9853; 28 1. J. Ex. 156; 32 1. T. OS. 
375; 5 Jur. N.S. 860; 7 W. R. 290; 120 E.R. 
758, Ex. Ch. 


innolations :—Consd. Nash v. Lucas (1867), L. R. 2 Q. B. 
590, Refd. Thomas v. Rawlings (1859), 28 l.. J. Ex. 347. 


Sce, further, CONTEMPT OF Counr, Vol. XVI, 
pp. 77, 78, Nos. 947-949. 





SuB-sEcrT., 4.—RETURN TO THE WRIT. 
1585. Necessity for return.}—- ROWLAND v. 
VEALE (1774), 1 Cowp. 18. 
PART III. SECT. 3, SUB-SECT. 4. 


s. Writ issued against two de- 
fendants—Return of sheriff “* cept 


of the judgment, & that no execution 
could issue subsequently.—-FRASER v. 
JENKINS (1888), 20 N.S. R. (8 R. & G.) 


JEXECUTION. 


1586. Time for return.]—-SHIRLEY v. WRIGHT 
(1702), 2 Ld. Raym. 775. 

1587. Loss of writ.|—R. v. KENT, SUERIFF 
(1814), 1 Marsh. 289. 

1588. False return.]—- PORTER v. VINER (1815), 
1 Chit. 6138, n. 

1589. After discharge under Insolvent Debtors 
Act.| HEPWORTH v. SANDERSON (1831), 8 Bing. 
19. 

1590. After order for protection.|—WyYLLIE v. 
GREEN (1857), 1 De G. & J. 410. 

1591. Setting aside return.]—- GournoT v. DE 
Crovy (18383), 1 Cr. & M. 772; COLUMBINE v. 
Briaut (1847), 9 L. T. O. S. 104, 128. 

1592. Who may compel return.|— HEDGES v. 
JORDAN (1836), 2 Har. & W. 92; DANIELS v. 
GOMPERTZ (1842), 3 Q. B. 3223; WILLIAMS v. 
WEBB (1843), 2 Dowl. N.S. 904. 





SuB-SECT. 5.—DISCHARGE OF THE WRIT. 
A. In General. 


1593. By payment.]—TAYLOR v. BEKON (1677), 
2 Lev. 203.; STAMFORD v. DAVIES (1680), 1 Freem. 
K. B. 482; ANON. (1698), 12 Mod. Rep. 230 ; 
ANON. (1700), 12 Mod. Rep. 385; Woons vt. 
Finnis (1852), 7 Uxch. 363. 

1594. By consent of plaintiff.|- GOODMAN 1. 
CHASE (1818), 1 B. & Ald. 297. 

1595. By tender of payment.}] —CrozER vt. 
PILLING (1825), 4 B. & C. 26. 

1596. Under 48 Geo. 3, c. 123.]-—WINTER 1. 
ELLiotr (1834), 1 Ad. & Ih. 24 ; 

1597. Irregularity of writ.J|—CoLiIns 1. BEAU- 
MONT (1839), 10 Ad. & El. 225. 

1598. Abatement of action.| 
(1847), 16 L. J. Q. B. 311. 

1599. Effect of discharge of writ.|—RNe GoopING 
cause of action—Under process of 


Canadian court.|}—Where the person 
of an insolvent debtor is discharged 


Topp v. WRIGHT 








corpus.’'}—Where a capius is issued 
ugainst two, if the sheriff returns 
‘cept corpus” it shall be taken to 
apply equally to both defts.—R. +r. 
GLOUCESTER (SHERIFF) (1836), 
306.—CAN, 

1586 i. Zime for return.jJ—-Where a 
ca, sa. has been issued upon the judg- 
ment within the year it is not necessary 
to return & file the same within tho 
year. BENINGER v THRASTHIGR (1882), 
1 O. R. 313.--CAN, 
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1594 i. By consent of plaintiff.}—In 
debt on a judgment of a district ct. 
it is a good plea in bar tbat pltf. 
arrested deft. on aca. sa. & afterwards 
consented to his discharge.—-FRABER 
vw BACON (1846), 2 U. CG. R. 132.— 
CAN. 

1594 ii. -l-—-M. having been 
arrested undcr a writ of capias issued 
at the instance of pltf. out of tho 
magistrate’s ct., gave a confession of 
judgment for the amount claimed & 
costs, upon which judgment was entered 
&oxecution issued. After the giving of 
the confession & entry of the judgment, 
but before the issue of the execution, 
M. was released from arrest by pltf. 
Certain goods of M. under lease for an 
unexpired term, were sold under the 
execution after having been levied 
upon & returned to the lessees. On 
the same day that M. was released 
from arrest, he gave a bill of sale of the 
goods to C., who sold to deft., pltf. 
having claimed the goods, after the 
expiring of the lease under the levy & 
stile :-—Held: the voluntary discharge 
of M. by pltf. operated as a discharge 


Ber. 





404.—CAN. 

1595 i. By tender of payment.}~ -On a 
motion to discharge deft. from arrest 
under a writ of ca. sa, for non-payment 
by pltf. of the weekly sum of $3.50 
in advance to the sheriff for deft.’s 
maintenance money under Lule 976, 
it appeared that pltf. had offered to 
pay the amount to the sberiff who 
refused to accept it on the ground that 
he had money of pltf.’s in his hands 
sufficlent to cover it:—Held: a 
sufficient answer to the Ram: 
WARD tv. CLARK (1895), 3 B.C. RR. 609. 
—CAN. 

1597 i. Jrregularity of writ.}—The ct. 
refused to set aside upon motion a 
ca. sa. issued upon a judgment more 
than a year old without a sci. fa. to 
revive it. The ca. sa. was clearly 
irreguiar, yet not void, but voidable, 
& the proper remedy would seem to be 
a writ of error.—-MCNALLY v. STEPIENS 
(1825), Tay, 263.—CAN. 

1597 ii. .+}~The ct. will not sect 
aside an arrest for irregularity in the 
affidavit, after prisoner has escaped.-—- 
KEEFIK v. MERRILL (1827), Tay. 490. 
—CAN. 

1597 iii. » }—MCMARTIN v. MCKIN- 
NON (1836), 5 O. S. 72.—CAN, 

1597 iv. .}—-A judge in chambers 
has no power to set aside an order to 
arrest, though he may, on hearing 
both parties, discharge prisoner, or, 
by virtue of his general jurisdiction 
over procedure, may set aside pro- 
ceedings subsequent to the order, for 
irregularity.— DAMER v. BUSBY (1871), 
5 P. H. 356.—CAN. 

t. Debtor discharged from arrest-—By 
foreign awhority—Re-arrest on same 











frown arrest by a foreign usauthority, 
this ct. will not set aside an arrest 
made under the process of this ct. for 
the same cause of action, it not being 
bound to model or restrain its course 
of proceeding by that of other countries. 

ae v. HUDSON (1826), Tay. 390. 





a. ~—— -—~-—.)]—The ct. 
refused to discharge deft. upon filing 
common bail, on the ground of his 
person having heen discharged from 
arrest by un insolvent law of New 
York.—DaAscomMmB v. HEACOCKS (1827), 
Tay. 438.—CAN. 


b. Power of attorney to discharge 
deblor—Liability of sheriff for escape.)}-— 
An attorney, merely as such, cannot 
discharge deft. in execution, certainly 
not without receiving the debt; & the 
sheriff so acting on his authority will 
be liable as for an escape.—BROCK v. 
McLHaANn (1826), Tay. 310.—CAN. 


c. Second writ issued-— Upon affi- 
davit sworn—IlIVhen defendant in custudy 
-~—Under first writ.J—Deft. discharged 
cannot be detaincd by the same 
pitf., upon a sccond writ issued upon 
an affidavit sworn while he was 
in custody upon the first writ.—- 
BaRRY v. Eccurs (1846), 3 U. OC. it. 
112.—CAN. 

d. Unsatisficd execution— Right to issue. 
for balance.j—Where a sheriff, having 
® ca. sa. against deft., received from 
him a horse in full satisfaction of 
the execution, without any authority 
from pltf.; & several months after- 
wards sent the horse to pltf., who sold 
it to the best advantage, though for 
much less than the value agreed upon 
between the sheriff & deft, ;—Z/eld; 


Part IIT.—Particutar Forms oF EXECUTION. 


(1851), 17 L. T. O. S. 278; 
(1858), 3 C. B. N.S. 796 

1600. Under Bankruptcy Act, 1860 (c. 147).]— 
Ex p. WoRMAN (1862), 1 New Rep. 29. 


B. Where Joint Debtors. 

1601. Effect of discharge of one joint debtor.]— 
NADIN v. BatTTig & WARDLE (1804), 5 East, 147; 
BALLAM v. Prick & PAYNE (1818), 2 Moore, C. P. 
235; Herring v. DoRELL (1840), 8 Dowl. 604 ; 
PHILLIPS v. JONES, DAVIS, ETC. (1846), 6 L. T. O.S. 
414; DENTON v. GODFREY (1847), 9 L. T. O. S. 
ae A a ee v. LAWRENCE (1861), 9 C. B. 

~S. 543. 


YATTLIN 0. KERNOT 


Sect. 4.—WRIT OF DELIVERY AND WRIT OF 
ASSISTANCE. 
SuB-sEcr. 1.—WRiT OF DELIVERY. 

See ht. S. C., Ord. 42, r. 6; Ord. 48, rr. 1, 2. 

1602. Delivery of goods—Or money value in 
Heu—-Option of defendant.]|— ANON. (1505), Keil. 
61 b, 64 b; 72 1. R. 221, 224. 

Annotations :-—Retd. Phillips v. Jones (1850), 15 Q. B. 859; 

Taylor v. Addyman (1853), 13 C. B. 309. 

1603. - --— ~ ---—,|—PALER v. HaRDMAN 
(1605), 1 Brownl. 87; Yelv. 713; 123 E. R. G83. 
Annotation :-—Refd. Phillips v. Jones (1850), 15 Q. B. 859. 

1604. In respect of what goods—-Goods liable 
to damage---Deposit of security.]|—GaTENOUSE 
v. Rerrn (1721), Bunb. 74; 145 KK. R. 600. 

1605. —-— —-— Ship.J|—Upon granting 
these writs, there is always a recognisance given ; 
& in that recognisance there is always a special 
provision in case the ship shall be subject to be 
burned (per Cur.).--ANON. (1731), 1 Barn. K. LB. 
464; 94 BK. RR. 312. 

1606. —— ——— 
RIcHARDS (1796), 3 Anst. 753 ; 











=> ri tae A.-G. v. 
145 E.R. 1028. 
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1607. Writ of delivery absolute—Assessment of 
value—Necessity for—Agreement by parties to 
dispense with.|—The power which a ct. or judge 
has under C. L. P. Act, 1854 (e. 125), s. 78, to order 
execution in an action of detinue to issue for the 
return of the chattel detained, without giving deft. 
the option of retaining it upon paying the value, 
exists only where the jury have assessed the 
value. 

Where, in an action for the detention of a lease, 
the parties had agreed at the trial on a verdict 
with damages for the detention, & on the jury 
being discharged from finding the value of the 
lease :—Held: a judge had no power under the 
sect. to order the delivery up of the lease to pltf.—- 
CHILTON v. CARRINGTON (1855), 15 ©. B. 7305 
30.1. BR. 392; 241. 5.0. P. 78; 24 L. T. O. S. 
258; 1 Jur. N.S. 477; 3 W. R. 248; 1389 1. R. 
735 3 subsequent proceedings. 16 C. B. 206. 
Annotations :-- Folld. Corbett v. Lewin, |1884] W. N. 62. 

Consd. Winfield v. Boothroyd (1886), 54 L. T. 574. Refd. 

Rank of New South Wales v. O’Connor (1889), 14 App. 


Cas. 2733; Peruvian Guano Co. v. Dreyfus, [1892] A. C. 
170, u.; Hymas v. Ogden (1904), 74 L. J. K. 3B. 101. 


1608. _--.-- — Agreement by parties as to 
value.]— (1) The county ct., in actions for detinue, 
has, by Jud. Act. 1878 (c. 66), 8. 89, the same power 
of ordering absolutely the return of the chattel 
detained, without leaving to deft. the option of 
making satisfaction by payment of its assessed 
value, as the superior cts. possessed under C. L. P. 
Act, 1854 (c. 125), s. 78, & as the Iligh Ct. now 
possesses under R. 8. C., Ord. 48, re 1. 

(2) An agreement between the parties as to the 
value of the chattel is a sufficient assessinent upon 
which the ct. can exercise its discretionary power 
of ordering its reburn within the ruling in Chilton 
v. Carrington, No. 1607, ante.—WINFIELD v. 
Boornroyp (1886), 54 1. T. 57435 34 W. RR. 501; 
2°T. 1. WR. 472. 





the sheriff had no authority by law to 
receive the horse, & it was no satis- 
faction of the judgment, although the 
horse might have produced enough to 
pay the amount due if the sheriif had 
sold it at that time; but that, after 
eraditing the amount produced by the 
sale, pltf, could issue an execution for 
the balance.—CaRMAN v. Morr (1816), 
3 Kerr, 133.—CAN. 

e. Delay of one month—In applying 
for discharge.j\—-Motion on Sept. Z, to 
set aside wea. sa. on which a party 
was arrested on Aug. 6 :—Held: not 
too lute. —Kenrer v. HAWLeY (1850), 
1 DP. R. 1.—CAN. 

{. Defendant undertaking to bring 
no action:--Leave of courlt--for  de- 
fendant to set aside process.j-—Dett. 
arrested on a ca. sa. was discharged 
from custody with costs, he under- 
taking to bring no action; & in the 
order leave was reserved to him to move 
the ect. to set aside the writ & arrest. 
The ctl. discharged a rule for this 
purpose; for deft. being released, & 
precluded from an action, there cowd 
be no object served by setting aside 
the process. —BROWN v. BROWN (1853), 
10 U. C. RR. 393.—CAN., 

g. ——— Decision in his favour for 
costs. }--—-Where deft. in his notice of 
motion to set aside an order for his 
arrest, & for his discharge, asked for 
costs, & an order was made in his favour 
with costs :—Held: the judge making 
the order had power to impose the term 
that deft. should be restrained from 
bringing any action.— ADAMS v. ANNETT 
(1894), 16 P. R. 356.—CAN. 


h. ——.]—- Re OMRITOLALN. 
(1875), I. L. BR. 1 Cale. 78.—IND. 

k. Right of judge—To inquire into 
particular form of action.J—-On an 
application to set aside an arrest the 
judge should not inquire into the 
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particular form of the action, if satis« 
tled that @ cause of action exists.— 
Bur.LeR ov. ROSENXFELDT (1879), 8 
RP. aR. 175.—-CAN. 

I -- To reseind his own order.) 
—-A judge in chambers has no power 
to rescind his own order for w writ of 
ea Sa. or to) discharge deft. from 
custody after the order has heen acted 
upon.—McNabnu v. OPPENHEIMER 
(1885), 11 BP. a. 214.——-CAN. 

m. ——-—-,)— A county ct. 
Judge has no jurisdiction to set aside 
his own order for arrest.—JUnry v, 
Juny (1895), 16 DP. R, 375.—CAN. 

n. —— Of local court-- To  adis- 
charge writ—Issucd out of High Court 
of Justice.}—A local judge of the high 
eL. has no power to order the discharge 
of deft. held in custody under a ca, sa. 
issucd out of the High Ct. of Justice.— 
COCHRANE MANUFACTURING (CO. 1. 
LAMON (1886), 11 P. R. 351..-—CAN. 


0. Delay in charging defendant in 
execution. |}—Deft. was arrested under 
a ca. sa. & afterwards admitted to bail. 
The trial was in the vacation before 
Michaelmas term, & the render in the 
vacation after that term. DPIltf. having 
omitted to charge deft. in execution 
during Hilary term. On an applica- 
tion for a supersedeas:—Iield: the 
render in Michaelmas vacation related 
back to the preceding term, which 
should count as one of the two terms 
within which pltf. must chargo deft. 
in execution. Deft. was therefore 
discharged.—-GOLDING v. MACKIt 
(1880), 8 P. R. 237.-—-CAN, 

_ PB. Time for declaring.|}—lh. G. 100 is 
imperative that prisoner arrested & 
in close custody must be declared 
against before the end of the term 
after his arrest, & it is no excuse that 
& summons was pending during the 
last week of the term to set aside the 





capias & arrest.—-IfOUTALING UW. CUTTS 
(1875), 6 P. BR. 251.—CAN, 

q. Allegation that writ issued—On 
insufficient material—lV helther new ma- 
terial can be used.]-—Upon an applica- 
tion to set aside an order for @ ca. sd. 
upon the ground that it is based upon 
insufficicnt material, as distinguished 
from a motion to discharge deft. 
from custody upon the merits, no new 
material can be used.—CGILBERT wv. 
STILES (1889), 13 P. R. 121.—CAN. 


r. Under Indigent Debtors’ <Act.}— 
Where a debtor is in custody under a 
writ of ca. sa., the ct. cannot make an 
order for his discharge except under 
Fndigent Debtors’ Act.—CGossLInG »v, 
McBripe (1897), 17 V. R. 685.—-CAN. 


8. Order of county court judge— 
Whether final,}—-An order of the Judge 
of a county ct. discharging deft. from 
arrest under @ ca. sa. is not in 1l8 nature 
final within County Cts. Act, R. 8. O. 
1897, c. 55, 8. 52, & an appeal does 
not lie therefrom,-—GALLAGHER 
GALLAGHER (1899), 31 O. R. 172.—CAN. 
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1601 1. “Wffect of discharge of one joint 
deblor.j—The discharge of one of two 
defts. in execution under a& ca. sa. on 
a& joint judgment, operates as a dis- 
charge of both.—-Fisner wv. PATTON 
(1838), 5 O. S. 741.—CAN. 


1601 it. ———.] —F ister v. DANIELS 
tag (1823-1900), 1 Ont. Dig. 219.— 





1601 iii. .}—Pltf. having arrested 
A. & B. on a ca. aa. took a mtge. from 
B. & discharged him; but it was taken 
only as collateral sucurity, & B. did 
not desire A. discharged :—-Held: <A. 
was nevertheless entitled to it.—-~ 
es v. Foot (1856), 2 P. R. 47.-- 
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Sect. 4.—Writ of delivery and writ of assistance: 


1669. ----— a> ivory ov. CRUICK- 
SHANK, [1875] W. N. 249; Hitt. Prac. Cas. 65 ; 
J Char. Cham. Cas. 123. 

Annotation :-—Refd. Winfield v. Boothroyd (1886),54 L. T. 574. 

1610. - .]|—An order under R. 8. C., 
Ord. 48, depriving deft. of the option of retaining 
specific goods upon paying the value assessed can 
only be made after the value of the goods has 
been assessed.—CORBETT v. LEWIN, [1884] W.N. 
62; Bitt. Rep. in Ch. 108. 


Annotations --—Refd. Winficld v. Boothroyd (1886), 54 L. T. 
674; Hyinas v. Ogden (1904), 74 L. J. K. B. 101. 


1611. .|—It is not now necessary, 
by reason of R. S. C., Ord. 48, r. 1, for the value 
of a chattel to be first assessed, as a condition 
precedent to the making of an order by a county 
ct. judge for the delivery of a specific chattel.— 
livmas v. Oapren, [1905] 1 K. B. 246; 74 1. J. 
K. B. 101; 91 L. TT. 882; 583 W. R. 200; 21 
Ti. R. 85; 49 Sol. Jo. 99, C. A. 

1612. ——— Power of county court to issue.|— 
WINFIELD v. BoorHnroyn, No. 1608, ante. 

1613. Property in goods claimed—-Whether in 
claimant or debtor.|—-In trover deft. discharged on 
common bail; pltf. having recovered in another 
action of trover for the same goods against another 
person: for that judgment altered the property 
of the goods.-—ADAMS tv. BROUGHTON (1737), 
Andr. 18; 2 Stra. 1078; 95 E.R. 278. 
Annotations :— Gonsd. Buckland v. Johnson (1854), 15 C. B. 

145. N.F. Brinsmead v. Harrison (1871), L. R. 6 C. P. 

684. Refd. Robinson v. Searson (1813), 6 Man. & G. 762 ; 

Cooper v. Shepherd (1846), 3 C. B. 266; Marston vt. 

Phillips (1863), 3 New Rep. 35. 

1614. —-—.]-—Declaration for money had 
& received ; plea that the debt was for money due 
from deft. jointly with A. & that plitf. had already 
sued A. in trover & recovered judgment against 
him for £100, & that the causes of action for which 
pitf. then recovered judgment included all the 
present causes of action. The evidence was, that 
deft. & A. had wrongfully converted pltf.’s goods 
by selling them, but that deft. alone had received 
the proceeds £150; that pltf. had sued A. in 
trover & recovered £100 as the value of the goods 
at the time of the conversion. The plea was then 
amended by striking out the allegation that the 
debt was for money due from deft. & A. jointly, & 
substituting that the money sued for was money 
received as the proceeds of the sale of the goods 
in the declaration mentioned :—Held: (1) the 
amendment was right, & was rightly made without 
imposing on deit. the costs of the day; (2) the 
plea, as amended, was an answer to pltf.’s claim 
for the whole proceeds of the sale. 

Senwle: (3) judgment recovered in trover for 
the conversion of goods vests the property in the 
goods in deft. from the time of the conversion.— 
BUCKLAND v. JOHNSON (1854), 15 C. B. 145; 2 
CG. L. BR. 784; 23 L. J. CG. P. 204; 23 L. T. 0.8. 
190; 18 Jur. 775; 2 W. R. 565; 139 E.R. 375. 
Annotations -—As to (1) Consd. St. Losky v7. Green (1860), 

9C. BB. N. 8. 370. As to (2) Refd. Routledge v. Hislop 

(1860), 2 KH. & KH. 549; Flitters v. Allfrey (1874), L. RR. 10 

C. P. 29; Cambefort v, Chapman (1887), 19 Q. B. D. 229; 

Wege Prosser tu. Evans, [1894] 2 Q. BK. 101; Isaucs v. 

Salbstein, [1916] 2 K. B. 139. 4s to (3) N.F. Brinsmead 

v. Harrison (1871), L. Rk. 6 C. P. 584. Refd. Marston v. 

Phillips (1863), 3 New ep. 35. Generally, Mentd. 


Phillips v. Ward (1863), 2 H. & C. 717: Smith v. Baker 
(1873), L. R. 8 C. P. 350; Rice v. Reed, [1900] 1 Q. B. 54. 


1615. — ~—-—~ Until satisfaction.|---A judg- 
ment against deft. in trover without satisfaction 
does not vest the property in the goods in deft. 

















—_——— 











EXECUTION. 


BRINSMEAD vt. ITARRISON (1871). Tn R. 6 C YP. 
584; 401. 5.¢. BP. 281; 241.7. 708; 19 W. ih. 
956; affd. (1872), L. R. 7 C. P. 547. 

Annotations :--Folld. te Ware, Ex p. Drake (1877), 5 Ch. D. 
866. Consd. Bradley & Cohn v. Ramsay (1912), 106 
L. T. 771. Folld. fe Gunsbourg, (1920) 2 K. B. 426. 
Mentd. Ite Crook, Hc p. Collins (1891), 66 L, I. 295 Te 
London & General Bank, Ke p. Theobald (1895), 73 L. T. 
304; Penny v. Wimbledon U. D. C. (1899), 80 L. T. 615 ; 
Howe v. Oliver (1908), 24 T. L. 2. 7813 London Assocn. 
for Protection of Trade v. Greenlands, [1916] 2 A. C. 15 ; 
Goldrel, Foucard v. Sinclair & Russian Chamber of Com- 
merce in London, {1918} 1 K. B. 180; Parr v. Snell, 
11923) 1 K. B. 1; The Koursk, [1924] P. 140. 

1616. -——— - .|\—A judgment creditor 
in an action of detinue not having received the 
value of the goods, the property in the goods 
remains in him until execution has issued on the 
judgment.—Re Scantu (1874), 10 Ch. App. 234 3 
sub nom. Re Scartu, Fx p. Scarrn, 44 L. J. Bey. 
29: 31 L. T. 7373; sub nom. ScarrH v. SCARTH, 
23 W. BR. 1538. L. JJ. 

Annotations :—Refd. Kberle’s Hotels & Restaurant Co. v. 
Jonas (1887), 18 Q. B. D. 459.) Mentd. Peruvian Guano 
C'o. v. Dreyfus, [1892] A. C, 170, n. 

1617. —-— ———- ——.]—On Sept. 20, 1917, 
debtor transferred his assets, including certain 
furniture, to a co. formed by him. On Sept. 27 
he committed an act of bkpcy. upon which a 
petition was presented on Oct. 8, & a receiving 
order was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After the date of 
the receiving order part of the furniture was sold 
by the co. to a bond fide purchaser for value without 
notice, by whom it was resold to another purchaser 
in the same position. On Feb. 3, 1919, the trans- 
fer of Sept. 20, 1917, was held to be fraudulent & 
void & an act of bkpcy., & the co. was ordered to 
deliver to the trustee all the property comprised in 
that sale. he value of the property having been 
found by the registrar, a further order was made 
against the co. to pay the amount of that valuc to 
the trustee. No payment having been made under 
that order the trustee claimed to recover the 
furniture or its value from the ultimate purchaser : 
~—Held: (1) on the authority of Brinsmead v. 
Harrison, No. 1615, ale, the judgment against the 
co. being unsatisfied the trustee was not precluded 
from proceeding against the purchaser to recover 
the furniture.~-Re GuNSBOURG, |1920] 2 K. KB. 
426; sub nom. Re Gunspouna, La p. TRUSTER, 
SOT. J. KB. 7255 (1920) B. & ©. R50 5 sub atom. 
Re Gunspoure, Na p. Coox, 123 1. T 
'T. 1. R. 485; 64 Sol. Jo. 498, C. A. 

Annotations :—<As to (2) Refd. Re Wigzell, He p. Hart, 
11921) 2 K. B. 8353 Ate Dombrowski, Jr gy. Trustec (1923), 
92 i. J. Ch. 415. 

1618. -—-- - -— --— Defendant bankrupt.|-— 
Judgment for pltf. in an action of detinue :— 
Held: not to change the property in the detained 
chattel until satisfaction of the value found by 
the judgment: even though satisfaction was pre- 
vented by the bkpcy. of deft.—Re Warr, Ha p. 
DRAKE (1877), 5 Ch. D. 866; 46 L. J. Bey. 105 5 

T. 677; 25 WL. 1. 611, CO. A. 
Annotations :—Refd. Kberle’s Hotels & Restaurant Co. 1. 


Jonas chee 18 Q. B.D. 459; Bradley & Cohn v. Ramsay 
(1912), 106 L. T. 771. 


Power of county court judge.|.—See CouUNTY 
JoURTS, Vol. XITI., p. 517, Nos. 667-670. 











SuUB-SECT, 2.— WkRi1T OF ASSISTANCE. 
1619. For what purpose applicable — Goods 
locked up.}|—CAZET DE LA BonvdE v. OTHON (1874), 
23 W. R. 110. 
Annotation :—Folld. Wyman v. Knight (1888), 39 Ch. D, 165. 








PART III. SECT. 4, SUB-SECT. 2. 


t. For what purposes applicable-— 
In aid of service of a writ—Or in 


execution of the process of the court.J— 
A writof assistance will only be granted 
in aid of the service of a writ, or in 
execution of the process of the ct.— 


ROBINSON 7. WYNNE (1836), 1 San. & 
Sc, 88, n.—IR. 
a. —--——-~- Whether to 


eject person— 


Part IIJ.-—--ParticuLaR ForMs or EXECUTION. 


1620. - ..-- Defendant keeping out of the way.\--- 
co DE LA BORDE v. OTHON (1874), 23 W. R. 
0. 
enalon :~-Folld. Wyman v. Knight (1888), 39 Ch. D. 


1621, —— Absconding.|—-The old Chancery 
remedy by writ of assistance, although, so far as 
the possession of land is concerned, abolished by 
R. 8. C., 1875, & R.S. C., 1883, Ord. 47, r. 2, & 
although, so far as the delivery of chattels is con- 
cerned, in great; measure superseded by R. 8. C., 
1&83, Ord. 48, is still issuable in cases not met by 
R. S. C., Ord. 48, e.g. where chattels, such as 
documents, are in peril, & a recciver appointed by 
the ct. is unable to serve resp. or obtain possession, 
resp. having absconded & his clerks declining to 
give up the custody of the documents.—WYMAN 
v. KNIGHT (1888), 39 Ch. D. 165; 57 L. J. Ch. 
$86; 59 L. T. 164; 37 W. Rh. 76. 


Annotation :—Mentd. Pe Maudslay & Field, Maudslay v. 
Maudslay & Viold, [1900] 1 Ch. 602. 


1622. ---—Not inrespect of land —Superseded by 
ay of possession.|—-WYMAN v. KNIGHT, No. 1621, 
cite. 

1623. —— Documents in peril.|—WyMan v. 
KNIGHT, No. 1621, ante. 

1624. Mortgage security.|—?e TAayLon, 
TAYLOR v. RAwson, [1913] W. N. 212. 

1625. After what proceedings granted—Service 
of order— Attachment for disobedience thereto. |—- 
After a writ of execution of a decree, & an attach- 
ment served on deft., pltf. may have an injunction 
to deft. to deliver possession, & next a writ of 
assistance to the sheriff, commanding him to be 
aiding in putting pltf. in possession.—STRIBLEY v. 

(1744), 3 Atk. 275; 26 E.R. 961, L. C. 
Annotation :—Consd. Green v. Green (1828), 2 Sim. 394. 

1626. o|-—DovE v. Dove (1784); 
4 My. & Cr. 585; 2 Dick. 6173 1 Bro. C. C. 375: 
1 Cox, Kq. Cas. 101; 21 H.R. 411. 

Annotations :-—Consd. Green v. Green (1829), 2 Sim. 394, 

430. Mentd. Aston v. Heron (1834), 3 L. J. Ch. 194. 


1627. ——-- —-- ——.|—- Ke Taynon, TAYLOR tv. 
Rawson, [1913] W. N. 212. 

1628. Procedure—Service of order—Indorse- 
ment.|—A party is entitled to a writ of assistance, 
under Ord. 13 of Aug. 1841, to enforce obedience 
to a decree, although the memorandum, in the 
form prescribed by Ord. 12 of Aug. 1841, indorsed 
upon the copy of the decree served, intimated that. 
the party neglecting to obey it would be liable 
to process by attachment, serjeant-at-arms, or 
sequestration.—~BOWER v. COOPER (1843), 2 Ilare, 
4083; 67 E. R. 168. 

1629. Application —By motion—Contents of 
affidavit in support.|—The affidavits in support of 
a motion for a writ of assistance need not show 
an existing non-compliance, but only non-com- 
pliance with the terms of the order sought to be 
enforced.— WEBSTER v. TAYLOR (1854), 18 Jur. 
869. 

16380. — EX parte.|—-CAZET DE LA 
BORDE v. OTHON (1874), 23 W. R. 110. 

Annotation :—Folld. Wyman v. Knight (1888), 39 Ch. D. 165. 

1631. Costs of writ—Incurred by purchaser— 
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To obtain possession of land-—-Deductable from 
purchase-money.}-—A purchaser of real estate 
upon a sale by the ct. was kept out of possession 
for a year through the opposition of pltf. in the 
causc, who was himself in occupation of the estate 
& was ultimately let into possession by virtue of 
a writ of assistance issued by the ct. :—-Held: the 
purchaser was entitled to have paid to him out of 
the purchase-money in ct. sums in respect of the 
following items: the costs of obtaining the orders 
under which he succeeded in getting possession ; 
an occupation rent fot the time during which he 
was kept out of possession; compensation for 
deterioration of the property during the same 
period : arrears of tithes which he had been com- 
pelled to pay —Tinomas v. Buxton (1869), lL. KR. 
8 Eq. 120; 381. J. Ch. 709. 


Sect. 5.--WRIT OF POSSESSION. 
Sub-secr. 1.---IN GENERAI. 

See RLS. C., Ord. 42.7. 5, Ord. 47. 

1632. Substituted for writ of assistance.|-— 
Under R.S. C., Ord. 48, a writ of possession is now 
substituted for the writ of assistance, whether 
between parties or as against strangers to the 
action. -—- HLA. v. LLALL (1878), 47 L. J. Ch. 680. 

1633. |—WyMAN v. Kniart, No. 1621, 
ante, 

1634. When issuable—Enforcing judgment for 
recovery of land.|—-SCRIVEN v. PRINCE (1591), 
Cro. Eliz. 265; 78 i. R. 520. 

1635. —-— -——~-— Foreclosure order not such 
judgment.|—An order for foreclosure absolute is 
not a judgment for the recovery of the possession 
of land within KR. S. C., 1875, Ord. 42, r. 3. Hence 
after foreclosure absolute pltf. is not entitled to a 
writ) of possession..—Woob v. WIHEATER (1882), 
22 Ch. D. 281; 52 ]L. J. Ch. 144; 47 L. T. 440; 
3l W. R. 117. 











Forfeiture of lease by tenant.]— 

West v. RoGERS (1888), 4 T. J. RR. 229, D. C. 
1637. Tenant holding over.|—-Where a 

notice to quit, given by a rector to the tenant of 

his glebe land expired on Dee. 25, & on Jan. 17 

following a sequestration was read in the church, 

& the rector afterwards by order of the scquestra- 

tor, reccived from the tenant, who held over, a 

weekly allowance, which he described in a receipt 

as issuing out of the tithe & glebe :—Held: (1) the 
rector might still maintain an cjectment, laying 
the demise on Jan. J], as between Dec. 25 & 

Jan. 17 the tenant was a trespasser 
(2) I think the rector is not now entitled to the 

possession of the glebe lands & that he cannot sue 

out a writ of habere facias possessionem in this 
action (DAMPIER, J.).-—DoE d. Morgan v. BLUCK 

(1813), 3 Camp. 447, N. P. 

Annotations :—As to (2) Refd. Bennett v. Apperley (1827), 
6 B. & C. 630; Knight v. Clarke (1885), 15 Q. B. D. 294, 
Generally, Mentd. Harding v. Hall (1842), 10 M. & W. 42: 
Doe d. Gardner v. Kennard (1848), 12 Jur. 821; Bunter 


v. Cresswell (1850), 14 Q. B. 825; Powell v. Hibbert 
(1850), 15 Q. B. 129. 





Who claims title by possession.}—The 
Ot. of Ch. will not grant to the pur- 
chaser under foreclosure a writ of 
assistance to turn out a party who has 
been long in possession of the premises, 
& claims title by possession, & who has 
not been deft. in the foreclosure suit, 
but will remit the purchaser to his 
action of ejectment at common law.— 
WOODEN ?v. BUSHEN (1849), James, 429. 
—CAN. 

b. To effect execution of 
attachment—— Against a party who rescues 
himself.J}—A writ of assistance will be 





granted to effect the execution of an 
attachment, against a party who 
rescued himself, & also a conditional 
order for an attachment against him 
& another party who prevented the 
bailiff from following up the arrest.— 
ANON. (1830), 3 L. R. Lr. 190.—IR. 





oO. To aid receiver.}—A writ of 
assistance will not be awarded in aid 
of a receiver when acting under a 
general order for liberty to distrain.— 
ANON. (1824), 1 Hog. 207.—IR. 


d. —--—- ———. }—A writ of assistance 


will not be granted to aid a receiver 
in distraining for rent, although the 
distress has been previously rescued.— 
WHITE v. PHIBBS (1837), 1 Sau. & Sc. 
88.—IR. 

e. Not in_force— Afler one year 
from teste—Unless renewed.)}—A. writ 
of assistance in execution of a decree 
of the Ct. of Ch., for the recovery of 
land, is a writ of execution, & is not 
in force after one year from the feste, 
‘f unexecuted, unless renewed.—ADAM- 
pee ADAMSON (1887), 12 P. R. 21,.— 


586 


Sect. 5.-—Writ of possession: Sub-sects. 1 & 2, 


1638. - -——- Distress by landlord after judg- 
ment.|--- The landlord of premises, after notice to 
quit, brought an action of ejectment against the 
tenant, & obtained a verdict. The latter still 
continuing in possession, the landlord afterwards 
distrained on him for rent, which became due 
after the verdict, & which he paid :——Held: the 
execution in the ejectment could not be stayed, 
as the tenant should have disputed the distress.— 
ae d. HOLMES v. DAVIES (1818), 2 Moore, C. 2. 
~ . 


1639. —-—- Ten years after judgment—Judg- 
ment not revived.|—-(1) Where a pltf., after an 
interval of ten years, sued out execution in 
ejectment, without reviving the judgment by 
sci. fa. :—Held : the defect was so material that 
the et. would set aside the execution. 

(2) The tenant in possession on whom the de- 
claration was served, can made this application 
to set aside the execution, though he does not 
appear to the declaration, & though judgment is 
signed against the casual ejector ; but, as regards 
the Iessor of pltf., the ct. cannot set aside the 
execution with costs, unless by consent.-- -Goop- 
TITLE d. MURRELL v. BADTITLE (1841), 9 Dowl 
1009; 5 Jur. 990. 

A npitaon :—Relfd. Spooner v. Payne (1817), 17 L. J. Q. B- 





1640. --—— Prior action of ejectment referred to 
arbitration.}—An action of ejectment for land 
taken possession of by defts., a railway co., for 
the purposes of the railway, under incomplete 
proceedings, pursuant) to Lands Clauses Con- 
solidation Act, 1815 (c. 18), was referred to arbitra- 
tion, the order of reference providing that the 
cause & all matters in difference between the 
parties should be referred, & that the arbitrator 
should decide what sum should be paid by defts. 
to pltf., as the price of, or compensation for, the 
lands of pltf. which defts. had taken for the pur- 
pose of their railway; pltf. agreeing to exccute 
such a conveyance as the arbitrator might direct, 
& that the money paid into the Bank of Kngland 
should be disposed of as the arbitrator should 
direct. The arbitrator directed that the verdict 
entered for pitf. should stand, & awarded a sum 
to be paid to pltf., as the price of & compensation 
for the land of pltf, which the co. had at the time 
of the making of the order of reference taken for 
the purposes of their railway, & directed the 
amount to be paid to pltf. out of the money in 
the Bank of England, & the residue to be paid ‘to 
defts.; & he further awarded that there were no 
other matters in difference between the parties, 
& that the above payments were to be made & 
taken in full satisfaction & discharge of all matters 
in difference between them. It appeared that the 
moncy in the Bank included the purchase-money 
of other land of pltf. of which defts. had lawful 
possession, & pltf., treating the sum awarded as 
applicable to that, issued a writ of habere fucias 
possessionem, & was put in possession :—Semble : 
pltf. had no right to sue out the writ of habere 
facias possessionem.—SMALLEY v. BLACKBURN Ry. 





PART Ill. SECT. 5, SUB-SECT. 1. f 


1642 i. 1Vhen issuable— A fier title o 
claimant expired—Unless issue one 
prove nugatory.J—If a person, having 
title to the possession of land, bring an 
ejectmont, & lose his title by some 
occurronce subsequent to ° action 
brought, he is entitled to judgment & 
costs, but not to a habvere.—Tonin v 
CLEARY (1872), 1.1.70. L.17,--—IR. 


: Mortyagor holding over after 
sale of property—Under alleged con- 
tract to purchase.}—On appeal from 
the refusal of a judge of the Supreme 
Ct. to grant a writ of possession it 56.—-CAN. 
appeared that pltf. held a mtge. on 
deft.’s property, & that the property 
was sold under foreclosure proeecdings, 
& bought in by pltf., who received a 
decd from the sheriff, but that deft. 
continued in possession subsequently 


EXECUTION. 


Co. (1857), 2 H. & N. 158; 27 L. J. Ex. 65; 5 
W. R. 521; 157 FE. R. 67. 

1641, -——- After title of claimant expired— 
Unless issue would prove nugatory—Onus of proof 
on defendant.|—Where sub-lessee holds over, he 
may be ejected by the lessee under a writ of 
possession, although at the time of the trial the 
lessee’s title may have expired as against his 
lessor, provided the lessor has not demanded 
possession from the lessec. 

It should have affirmatively appeared that pltf. 
was without any title. To show the expiration of 
the old title without negativing the existence of 
a new onc is not sufficient.---CIBBINS v. BUCKLAND 
(1863), 1 Tl. & C. 736; 1 New Rep. 870; 32 
L. J. Mx. 156; 8 L. T. 87; 9 Jur. N.S. 207; 11 
W. RR. 380; subsequent proceedings, sub nom. 
BUCKLAND v. GIBBINS, 1 New Rep. 541, I. C. 
inoue :—Folld. Knight v. Clarke (1885), 15 Q. B. D. 


1642, —-~ — we .| —Where a landlord 
has recovered judgment in an action against his 
tenant for the possession of premises which had 
been held over after the expiration of the tenancy, 
he will be allowed to issue the writ of possession 
notwithstanding that his estate in the premises 
terminated after the commencement of the action 
& before the trial, unless it be unjust & futile to 
issue such writ, & it is for deft. to show 
affirmatively that this will be the result of issuing 
such writ.— KNIGHT v. CLARKE (1885), 15 Q. B.D. 
294; 541. 5. Q.B. 509; 505.72. 84, C0. A. 

—-.- By county court.|.-See Counry Courts, 
Vol. XIIT., p. 517, No. 666. 

1643. Suflicient description of property —House 
& orchard.| —Kjectment lies for a ‘“ house & 
orchard.”? The words are known well enough & 
contain sufficient. certainty so that the sherilf can 
make execution.~-—-ROYSTON v. ECCLESTON (1623), 
Cro. Jac. 654; Palm. 337; 79 HE. R. 565, 

1644, - Whether precise extent to be speci- 
fled.|—In an ejectment for fifty acres of furze & 
heath, it is sufficient without specifying how much 











of such.-_-CONNOR v. West (1770), 5 Burr. 2672 ; 
08 K. R, 408. 
1645. — — ~-—-.)-—After pltf. in ejectiment las 





proved his title to a verdict the ct. will not try 
the question of the precise extent of pltf.’s claim 
as defined by particular metes & bounds.—-DOoE d. 
DRAPERS’ Co. v. WILSON (1819), 2 Stark. 477, 

1646. —- — Sufficient to ensure identification. |-— 
An order for the delivery of possession of mort- 
gaged property by the mtgor. to the mtgee., 
forming part of a judgment for foreclosure abso- 
lute, ought to contain a description of the property 
asset forth in the mortgage decd, in order that the 
writ of possession may be filled up in such a way 
as to enable the sheriff to identify the property 
of which he is directed to deliver possession.— 
THYNNE v. SARL, [1891] 2 Ch. 79; 60 1. J. Ch. 
590; 64 L. T. 781. 

1647. Costs---Defendant may call upon plaintiff 
—To deliver bill of costs.|—Pltf. having obtained 
judgment in ejectment, & executed a writ of 
possession :—Held: deft. was entitled to call 
upon him to deliver a bill of costs.—BAKER v, 


under an alleged contract to purchase : 
—Held : the writ was properly refused. 
— KAULBACH v. SPIDLE (1888), 20 
N. &. RB. (8 R. & G.) 3343; 9C. LL T. 


_ Afier dismissul of 
In suit for redemplion of mortgage. }— 
A decree dismissing a bill on default 
of payment of the amount found due 
in a suit for redemption of a mtge. 
is equivalent 1o a decree of absolute 
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SAUNDERS (1860), 7C. B. N.S. 858; 29 L. J.C. P. 
158; 1L. T. 403; 6 Jur. N.S. 637; 8 W. R. 190; 
141 E.R. 1053. 

1648, -- Discretion of court-—Judicature Act, 
1890 (c. 44), s. 5.]—The issue of a writ of pos- 
session, In pursuance of a judgment. for possession 
of premises is a proceeding in the Supreme Ct., & 
the costs of & incident thereto are in the dis- 
cretion of the ct. or judge under above sect.-~ 
DARTFORD BREWERY Co., Lrp. v. MOSELEY, 
[1906] 1 K. B. 462; 75 L. J. K.B. 279; 94 L. T. 
263 5 54 W. R. 333; 22 'I. L. R. 3043 50 Sol. Jo. 
270, C. A. 

Annctation :--Mentd. Paddington 

ltoyal B.C. (1911), 105 LT. 35. 


-——.] —See, generally, Part IV., post. 





B. Cc. w. Kensington 


SUB-SECT. 2.--EXECUTION OF WRIT. 
A. In General. 

Sce R. 8. C., Ord. 42, r.5; Ord. 47. 

1649. Preliminaries to execution—Leave of 
court—-Recovery of mortgaged lands—Receiver in 
possession.|—-Where a mtgee. of leaseholds has 
obtained the appointment by the ct. of a receiver, 
the lessor who by leave of the ct. brings an action 
for recovery of the land against the lessee, & 
recovers judgment, cannot proceed to enforce the 
judgment as against the recciver in possession by 
writ of possession without the leave of the ct. 
Mornis v. Baker (1903), 738 Iu. J. Ch. 14383 52 
W. R. 207; 48 Sol. Jo. 101. 

1650. ---—— Proof of service of order——With 
proper indorsement-—R.S.C., Ord. 41,r.5.|—Where 
an order was made directing delivery of certain 
premises into the possession of a receiver appointed 
by the order, but no time within which delivery 
of possession was 10 be made was specified in the 
order :--Held: a writ of possession could not 
issue because R. 8S. C., Ord. 51, r. 5, had not been 
complied with.—SAVAGE v. BENTLEY (1004), 90 
J. 'T.. 641; 48 Sol. Jo. 507. 

1651. Immediate execution --Before return.|-— 
COODRIGHT d. BAKER v. SrurDyY (1729), 1 Barn. 
Kk. B. 193; 94 EH. TR. 133. 

1652. Execution unnecessary--Claimant ad- 
mitted to possession.|—To entitle a party to main- 
tain trespass for the mesne profits, it is not 
necessary to execute an habere, if pltf. has been 
Jet into possession by deft.—CALVART v. HORSFALL 
(1803), 4 Msp. 167, N. P. 

1653. Delivery of possession-—Claimant to shqw 
what land recovered-—Mistake at his own peril.| 
SCRIVEN v. PRINCE (1591), Cro. Eliz. 265; 78 
KR. 520. 











or unconditional foreclosure, & the Ct. 


possession ”? the presumption of rclease 


1654, Claimant must receive from sheriff— 
Effect of claimant’s non-appearance.|—I*LOYD v. 
BeTuI.t. (1617), 2 Roll. Abr. 459. 

Annotation :---Mentd. Wray ». Thorn (1744), Willes, 488. 

1655. - ---- Part in name of whole—-Whether 
sufficient.]}-—-MoninEux v. FouiGam (1622), Palm. 
280; 81 i. R. 1086. 

Annotation :—Mentd. Tippet v. Eyres (1690), 5 Mod. Itep. 457. 

1656. More than contained in writ—Lia- 
bility of sheriff.|—-If the writ of habere facias 
possessionem contains more acres of land than are 
expressed in the declaration, it is error. But if 
the sheriff gives possession of more land than 1s 
contained in the writ of habere Jacias possessionem, 
an action of the case lics against the sheriff, or an 
assize lies for the land (ROLL, C.J.).—-LUMLEY v. 
NEVIL (1650), Sty. 238; 82 1. R. 676. 

1657. —--— Redelivery of surplus.}-— 
Kjectment for five-cighths of a cottage. Sheriff 
gives possession of the whole ; the tenant shall be 
restored to his possession of three-cighths of the 
premises.—Rog d. Saus v. Dawson (1770), 3 
Wils. 49; 95 EB. R. 927. 

Annotations -—Retd. Doe d. Stephen v. Lord (1837), 1 Jur. 

9213; Doe d. Hellyer v. King (1851), 6 Exch. 791, 

1658. —-— --——. Liability of claimant.} --In 
ejectment for a house & Jand, it appeared at the 
trial that the house was held for a term which was 
unexpired at the time of the demise laid in the 
declavation. Deft. had entered into the common 
consent, rule, & a general verdict was found for 
pltf.:—-Held: he was entitled to retain the 
verdict, but the execution should be confined to 
such part as the lessor of pltf. had a right to enter. 

It has been an established rule in actions of 
ejectment that when pltf. recovers a verdict, if he 
proves a title to a part, he may take his verdict 
generally, unless it is otherwise consented to or 
arranged at the trial; but it is at his peril what 
he takes possession of under the execution (LORD 
ABINGER, C.8.).—Don d. DAVENPORT v. RHODES 
(1843), 1L M. & W. 600; 1 Dow. & L. 292; 12 
L. J. Ex. 882; 11. T. O. S. 289; 152 KB. R. 945. 
Annotations :-—Consd. Doe d. Bowman v. Lewis (1844), 13 

M. & W. 241. Refd. Alcock v. Wilshaw (1860), 6 Jur. 

N.S. 628. 

1659. --- --Subject to easement —Rightof way.]—- 
Trespass would undoubtedly lic ; why then should 
not an ejectinent? It is said the sheriff cannot 
deliver full possession. But why not? Indeed, 
it must be subject to the casement, but there is 
no other difficulty in the matter (per Cur.).-— 
GooptTitLE d. CHESTER v. ALKER & HLMES (1757), 
1 Burr. 133; 1 Keny. 427; 97 EB. f. 231. 
Annotations :-—Mentd. Thompson v, West Somerset Mineral 

Ry. (1857), 29 L. T. O. 8.73) Harrison v. Rutland, [1893] 


1 Q B. 142: London Lund Tax Comrs. ou. C. L. Ry., 
[1913] A. C. 364. 








description, she had no ground for 


of Kquity has jurisdiclion under it to 
order a writ of possession to be issued 
under C. 8S. N. 3. 1903, ce. 112, 8. 141.-— 
PATCHUELL tv. COLONIAL INVESTMENT & 
LOAN Co, (1907), 838 N. B. R. 339; 4 
K. L. R. 182.—CAN. 

until costs taxed-~— 
Or watved.}—Where in un ejectment 
after defence taken pltf. obtains a 
verdict for possession mesne rates & 
costs execulion cannot issue until the 
judgimentis complete & pltt. is therefore 
not entitled to u writ of possession until 
the costs ure taxed & added to the 
judgment. or are waived by him.— 
Morea v. CHAPMAN (13880), 6 L. R. Ir. 
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k. Delivery of possession-— Effect of 
cluimant’s non-appeurance. }—Where the 
sheriff returned to the first writ of 
habeas that ‘S none came to receive 


of the judgment did not arise in the 
saline manner as if nothing had been 
done upon the judgment.——J o1INSTON 
v. MCKENNA (1863), 3 VP. KR. 229.—CAN. 


Power of — sheriff — Only 
amount described in deed. }—W. obtained 
an order for a writ of possession of 
lands & premises purchased by him at 
w foreclosure sale. An appeal from 
the order was taken on behalf of J. B., 
widow of T. 8., the mtgor., on the 
ground that the lands in question wero 
held by her under lease from the 
Crown, & that, a question of title having 
been raised, such question could not 
be decided in asummary way, but that 
possession must be sought by action 
at law :—Held: the sheriff could only 
put W. in possession of the lands 
actually described in his deed, & 
J. . having shown that the land she 
occupied & claimed under lease from 
the Crown was outside of that 


1, —— 


opposing the issue of the writ.—Re 
STUART (1886), 19 N.S. BR. (7 R. & G.) 
4445; 7C. L. 'T. 437.---CAN, 





m. Duty of sheriff.}—Upon an 
attempt to execute a writ of posses- 
sion under a judgment against G., who 
was in actual possession, he was served 
with a notice by B. claiming the land 
mentioned in the writ, & informing 
the sheriff that the house standing 
thereon was locked & that he, B., had 
the key :—-ffeld : the sheriff's duty, as 
soon as he received the writ, was to 
break open the door & give plif. pos- 
session.— HALL v. BOWKRMAN (1900), 
19 P. R. 268; 20C. L. T. 441.—CAN. 
n. Ineffective execution— Absolute tille 
in defendant.|}|—Plitfs. & deft. in eject- 
ment derived title from the same ori- 
ginal grantor, but deft. & those under 
whom he claimed, in addition, relied 
upon title by possession extending 
over a period of upwards of twenty 


088 


Sect. 5.—Writ of possession: Sub-sect. 2, A. B. 
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1660. —-- -——— ge -In ejectment for lands which 
had been used as the bed of a canal, the ct. held 
that the canal proprietors had only an cascment 
entitling them to exclusive possession of the land 
so long as it was used for the purposes of the 
canal, & that they had abandoned the use of some 
portion of the lands for that purpose. Upon an 
application to enter the verdict distributively, the 
ct. refused to do so, on the ground that the proper 
course was for the lessor of pltf. to direct the sheriff 
to execute the writ of possession by delivering 
possession only of those parts with regard to which 
the easement had ceased, & that if any attempt was 
made to interfere with the casement of the canal 
proprietors, application should then be made to 
the ct.—Dok d. R. v. York (ARCHBP.) (1849), 14 
Q.B. 81; 19 1.3.Q.B. 242; 141.7. 0.8, 347; 
117 K. R. 32. 

.lnnotations :-—Refd. Badger v. South Yorkshire Ry. & River 


Dun Co. (1858), 1 E. & KE. 359. Mentd. Medway Naviga- 
tion Co. v. Komney (1861), 7 Jur. N.S. 846. 


1661. —-— By whom to be delivered——Order 
must state—Disobedience to irregular order.]— 
Where a rule of ct. in an action of ejectment, 
required possession of certain premises to be 
delivered up, but did not mention by whom, the 
ct. refused to make a rule absolute for an attach- 
ment against the tenant in possession for not 
delivering them up; &, as he was a stranger to 
the ejectment, also refused to grant a rule requiring 
him to deliver up possession.—Dorkr d. LEWIS v. 
In1ts (1841), 9 Dowl. 944. 

1662. ———- Tenant in possession—Stranger 
to pecan ook d. LEwIs v. ELLIs, No. 1661, 
ante. 

1663. Turning out persons in possession— 
Where entirety recovered.}|—The mode of executing 
the writ of possession when the lessor of pltf. 
recovers the entirety of the estate is different from 
what it. is when he recovers an undivided portion 
only. In the one case it is the duty of the sheriff 
to put the lessor in possession of the whole estate 
by turning out all the persons there; but in the 
other case the duty of the sheriff is, not to turn 
out the persons in possession, but only to put the 
lessor of plté. in possession of the particular portion 
to which he is entitled (PARKE, B.).—Dor d. 
HELLYER v. KING (1851), 6 Exch. 7913; 2 1. M. & 
P. 493; 20 L. J. kx. 301; 155 kK. R. 765. 

1664, ——~— —-—— Where only portion recovered.| 
—Doer d. HELLYER v. Kina, No. 1663, ante. 

1665. Neglect of sheriff to deliver— 
Liability to action—Although judgment afterwards 











EXECUTION. 


1666. —-- —-— -——- Claimant’s costs of at- 
tempted execution.|——‘The lessor of pltf. in eject- 
ment, having recovered judgment against the 
casual ejector, obtained a writ of habere farias 
possessionem, & delivered the warrant to the 
sheriff’s officer to be executed. The © sheriff, 
having received notice that the landlord intended 
to apply to set aside the proceedings for 
irregularity, his officer did not execute the pos- 
session; & the proceedings were afterwards set 
aside by a judge’s order, but not for irregularity, 
the landlord being let in to plead on payment of 
costs. The sheriff had not been ruled to return 
the writ. The lessor of pltf. had incurred expense 
before the judgment was set aside in endeavouring 
to get the writ executed, which expense the master 
refused to allow on taxation :—Held: the lessor 
of pltf. was entitled to recover this expense in an 
action against the sheriff for delaying to execute 
the possession.—-MASON v. PAYNTER (1841), 1 
Q. B. 974; 1 Gal. & Dav. 381; 10 L. J. Q. iB. 
209; 6 Jur. 2l43; L183 EK. R. 1406. 

1667. Judgment for possession under review-— 
Part of claimant’s title undisputed — Execution 
confined to that part only.|—-Dor d. Forster v. 
WANDLASS (1797), 7 Term Rep. 1173; 101 14. R. 
885. 

Annotations :—Refd. Smith v. Jersey (1821), 3 BU. 290. 

Mentd. Sinith « Spooner (1810), 3 ‘Taunt. 246, 


B. Dispossession of Party Recovering. 


1668. Whether new writ may _ issue -Dis- 
possession by former possessor.|-—Upron & WETLS 
CASE (1589), 1 Leon. 145; 74 K. R. 185. 

1669. .| —- Pierson ov. TAVERNOR 
(1616), 1 Roll. Rep. 353; 81 E.R. 529. 

1670. -—— -~—.]—RaAtTciirr v. TATE (1664), 
1 Keb. 779; 83 Te. R. 1289. 

Annotation :--N.F. Doe d. Pate v. Roe (1807), 1 Taunt. 55. 


1671. —--— --- — No return to writ.]-—After pos- 
session once given under a writ, pltf. cannot. sue 
out another writ of possession, though he be dis- 
turbed by the same deft., & though the sheriff 
have not yet returned the former writ.—DokrE d. 
PATE v. RoE (1807), 1 Taunt. 55; 127 EF. R. 751. 

1672. —— |\—Where a_ sherill’s officer 
taking possession under a habere facias possessionem 
is dispossessed before he delivers possession to the 
lessor of pltf., it is necessary that it should appear 
that the persons dispossessing are acting in concert 
with deft.—DoEe d. THOMPSON tv. MIREHOUSE 
(1833), 2 Dowl. 200. 

1673. Rule nisi in first instance.| — 
DoE d. LLoyn v. Rog, No. 505, ante. 




















set aside.|—-MASON v. PAYNTER, No. 1666, post. 


years. Stat. Limitations began to run 
avainst pltf. in 1862, at which time 
pitfs. were infants under the age of 
twenty-one years. The disability was 
removed in 1870, & the poe of ten 
years after removal of the disability, 
within which, under the statute, pro- 
ceedings must be commenced, expired 
in 1880. No action of any kind was 
taken until 1884, at which time deft. & 
those under whom he claimed had been 
in undisputed possession for upwards 
of twenty years:—Held: the entry 
oy the sheriff in 1884, for the purpose 
of putting pltfs. in possession under a 
writ of habere facias, & the attornment 
to pltfs. of the person then in possession, 
were ineffective as against deft., whose 
title was then absolute, & who could 
have maintained ejectment against 
pltfs.—SHEA v. BURCHELL (1894), 
YT N.S. RLS R. & G.) 235.—CAN, 
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1668 i. IVhether new writ may issuc— 


1674. 


Dispossession by former possessor. )}— 
Where pIitf. had been put in possession 
of land under a writ of possession, which 
was alieltdes a returned by the sheriff 
as executed, & deft., less than a rout 
afterwards, regained possession & kept 
pitf. out, no change having occurred 
in the title in the meantime :—Held: 
pltf. was entitled to a new writ of 
possession. — PROCTOR v. WELLER, 3 
Cc. L. T. 551.—CAN, 


1668 ii. -J—A writ of hab. 
fac. poss. was completel; executed, & 
possession given to pltf. Three weeks 
after, deft. (claiming to be equitably 
entitled, & who was informed & found 
that the poe were vacant, & the 
door of the house unfastened, & who 
denied knowledge of who opened it) 
retook possession. <A rule to redeliver 
possession to pltf. or to attach deft. 
as for contempt, was refused.— 
McDrERMOTT », MCDERMOTT (1868), 4 
IP, R. 252.—CAN, 








-of t 


—~— Dispossession by third party—After 


1668 iii. -}—-Where, after a 
writ of possession exccuted, deft. 
forcibly retook possession, Q. 13. Viv. 
nade an order renowing the writ.— 
STACPOOLKE v. WALSH (1880), 6 L. R. Ir. 
444.—IR. 








—— ~~ Noreturnto writ. }-— 
pitf. in ejectment for a house 
had been in Jan. put in 
possession, under an habere of all 
the lands, but had left deft. in 
possession of the house, & three weeks 
afterwards, pltf.’s cattle were driven 
off the land by a body of people acting 
for deft., who, on a subsequent day, 
put his own cattle on it, & twice 
expelled pltf. from the land in the May 
following, the return of the writ not 
aah filed, the ct. granted a renewal 
e habere, there being no ground 

to presume that the rights of the 
parties had been changed since the 
execution of the habere.—LINEHAN’S 
LESSEE v. ANTHONY (1826), Batt. 453. 


1671i. 
Where a 
& lunds, 
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quiet possession.|—Rarcuirr v. Tari (1661), 1 
Keb. 779; 83 KE. R. 1239. 
Annotation :—N.F, Doe d. Pate v. Roe (1807), 1 Taunt. 55. 

1675. .|—On forcible entry, resti- 
tution granted after three years set aside. 

If possession be delivered upon habere facias 
possessionem or grant of restitution & it is avoided 
immediately by a new force, there the party may 
have a new habecre facias possessionem or grant of 
restitution ; but if after the restitution awarded, 
the party enjoys quiet possession, & he be removed 
by a new force, there he ought to resort to a new 
remedy (Hort, C.J.).—R. v. Harris (1699), 
Carth. 496; 1 Com. 61; 1 Ld. Raym. 482; 12 
Mod. Rep. 268; 3 Salk. 313; 90 KH. LR. 8853; sub 
nom. i. v. HARNISSE, Holt, K. B. 324; 5 Mod. 
Rep. 443. 














1676, ~-——.!—-DievEREUX v. UNDERUILL (1667), 
2 Keb. 245; 84 KE. R. 152. 
1677. —-— Repossession after writ returned— 


Court will not interfere summarily.|--—--Although, 
when an execution is in progress the ct. will enforce 
obedience, & punish resistance, to its process, by 
attachment for contempt, & when possession is 
forcibly retaken before the writ is returned, will 
allow a fresh writ to be issued ; yet, when pos- 
session is retaken, after the writ is returned, it 
will not interfere summarily by rule or order to 
enforce redelivery of possession.—WILSON v. 
WARTIER (1862), 10 W. R. 546. 

1678. Power of sheriff to restore possession. 
MouINevUx v. FULGAM (1622), Palm. 289; 81 15. R. 
1086. 

Annotation :—Refd. Tippet rv. Kyres (1690), 5 Mod. Rep. 457. 

1679. Issue of writ of restitution—Defendant 
paying costs of application.|— Dor d. PITCHER v. 
Ror, No. 499, arte. 

1680. Attachment against dispossessor.]|—-UrTon 
& WELLS CASE (1589), 1 Leon. 145; 74 Ie. R. 1385. 

1681. -——-.}---FORTUNE v. JOHNSON (1651), Sty. 

; $2. h. 742. 

1682, ——-..]--Smirit v. Dorser (MARL) (1651), 
Sty. 277; 82 KH. R. 708. 

1683. —-— ~- .]|—RATCLIFF v. Tare (1664), 1 Keb. 
779; 83 E. 2. 1239. 

Annotation :—N.F, Doo d. Pate v. Nove (1807), 1 Taunt. 55. 








1684, -——.]—- DoGGeET v. Ror (1688), Comb. 
$50; 90 KE. BR, 398. 

1685. ——— Dispossession not immediate After 
interval.|--- KINGSDALE v. MANN, No. 1688, post. 

1686. ——-.| — WILSON v. CHARTIER, No. 1677, 
ante. 

1687. .|—LAcOoN v. DE Groat (1893), 10 
T. L. Re. 24 


C. Completion of Laccution. 

1688. When execution completed—-Delivery of 
possession—-Withdrawal of officers.|—(1) Execu- 
tion upon habere facias possessionem is not com- 
plete till actual possession given. 

Upon an habere facias possessionem, the execution 
is not complete until the bailiff deliver the posses- 
sion, & is gone (LfontT, C.J.). 

(2) A recent ouster after possession given is a 
contempt, but if nine hours have intervened the 
attachment shall not go in the first instance. 

(3) A new habere facias possessionem cannot 
issuc if the former be returned, though not filed. 

The ct. might grant a new habere Jacias posses- 
sionem if the first was not returned (per Cur.).— 





1677 i. -—— Repossession after writ 
relurned~—Court will not act summarily. } 
—After possession of premises re- 
covered in cjectment has been delivered 
to the owner By the sheriff, & the writ 
of possession is returned, the power 


against party 


of the ct. in the suit is at an end, & 
an attachment will not be granted 
re-entering.—-Dok da. 
COGSWELL v, SMITH (1874), 15 N. B. i. 
(2 Pug.) 141.—-CAN., 
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KINGSDALE v. MANN (1703), 6 Mod. Rep. 27, 115 5 

1 Salk. 321; Holt, K. B. 154; 87 E. R. 791. 

Annotation :—As to (3) Refd. Goodright d. Baker v. Sturdy 
(1729), 1 Barn. K. B. 177. 


1689. Whether new writ may issue—Not after 
writ returned.|.—MoLinEUxX v. FuLeam (1622), 
Palm. 289; 81 E. R. 1086. 
ernoratione :—Mentd. Tippet v. Hyres (1690), 5 Mod. Itecp. 

vd. 


1690. ---— Before writ returned.]—MOLINEUX 
v. KULGAM (1622), Paln. 289; 81 EF. RR. 1086. 
Anan :—Mentd. Tippet v. Eyros (1690), 5 Mod. Rep. 

57. 


—-— No return made.|--MOLINEUX v. 


FuLGAM (1622), Palm. 289; $1 HK. R. 1086. 
aniiaeon :—Mentd. Tippet v. Eyres (1690), 5 Mod. Iep. 
57. 


1692. ——-,|—DOoGGET  v. (1688), 
Comb. 150; 90 E. R. 398. 


RoE 











1693. -—-- J—Kinaspani v. MANN, No, 
1688, ade. 
1694. After possession had—By agreement 


of parties.|—Had actual possession been had by 
agreement of parties or by delivery of the sheriff, 
the party can never after have any new hab. fac. 
possessionem ; but if there be agreement to deliver 
possession in fuluro, if it be denied, a new writ 
may be had.—LoOvELKSsS (CHAPMAN’S EXECUTOR, 
v. RATCLIFF (1664), 1 Keb. 785; 83 KE. R. 1242. 

1695. By delivery of  sheriff.|-- 
LOVELESS (CHAPMAN’S EXECUTOR) v. RATCLIFF, 
No. 1694, ante. 

1696. —-— Agreement to give possession in 
futuro -— Not fulfilled.] — Loveness (CHAPMAN’S 
EXECUTOR) v. RATCLIFF, No. 1694, ante. 

1697. —-— Until effectual execution obtained—— 
Delivery of only part of land.|—-Application that 
deft. might file an hab. fac. possessionem, to 
the intent that no new one might be taken out, 
or that which was taken out should not be filed 
after the return of it, refused, for the party hath 
election to return it or not, & may renew it at 
pleasure, till an effectual execution be had, albeit 
the party had actual exccution ; yet if there were 
any sudden expulsion of him, he shall not be 
estopped ; also if the sherilf give seisin but of part, 
he may have new hab. fac. for the rest. DEVEREUX 
v. UNDERHILL (1667), 2 Keb. 245; 84 KE. R. 152. 

1698. Only if first writ frustrated.|—Pltf. 
had got judgment & taken out a writ of possession ; 
when the sheriff came to execute it, the tenants 
offered to attorn voluntarily ; upon which the 
sherilf did not execute his process; the time of 
the return of the writ ran out, & then the tenants 
refused to attorn. Upon motion for a new writ 
of possession, the ct. said they never granted a 
new writ of possession, but where it appeared upon 
record that the first writ was prevented from being 
executed by entering a non misil breve, or some 
other evidence given that the effect of the writ 
was immediately frustrated as soon as it was 
executed; & the writ was refused till such an 
entry should be made.—GOoODRIGHT d. BAKER 
v. STURDY (1729), 1 Barn. K. B. 177; 94 E.R. 
121. 

—-—- Dispossession of party recovering.|— Sce 
Sub-sect. 2, B., ante. 

1699. Return to writ—Necessity for.|---Monmt1- 
NEUX v. FULGAM (1622), Palm. 289; 81 K. QR. 
1086. 

Anuncehon :—Mentd. Tippet v. Eyres (1690), 5 Mod. Rep. 








PART III. SECT. 5, SUB-SECT,. 2.—-C, 


o. When execution A aia 
livery of possession. }—Until the party 
gets the qulet & peaceable possession 
of the premises the writ is not executed, 
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Sect. 5.—Wrilt of possession: Sub-sect. 2, C.; 
sect. 3. Sect. 6: Sub-sect. 1.] 

1700. Immediately after execution.|——Writs 
of habere facias possessionem in ejectment are 
within 8 & 4 Will. 4, c. 67, s. 2, & are properly made 
returnable immediately after the execution thereof. 
—Dor d. Hupson v. RoE (1852), 18 Q. B. 806; 
P1L J. Q. B. 359; 118 Ie. R. 304; sub 20m. DOE 
d. LHlowson v. Rog, 19 L. T. O. S. 202 ; 16 Jur. 725. 





Sub-secr. 3.—REVERSAL OF JUDGMENT AND 
SETTING ASIDE EXECUTION. 

1701. Setting aside judgment——To enable land- 
lord to defend --- Judgment obtained without col- 
lusion.|- ~In the absence of any suggestion of cél- 
lusion between the lessor of pltf. & the tenant, the 
ct. will not set aside a regular judgment in eject- 
ment after execution, in order to let in the land- 
Jord to defend.—Dos d. THOMSON v. Kor (1835), 
4 Dowl. 115; 2 Scott, 181. 

1702, —--—- —--—.]--After judgment in eject- 
ment, & possession delivered, the landlord of 
premises had been let in to defend the action, on 
the ground that he had received no notice of the 
proceedings ; & the judgment signed against the 
casual ejector had been set aside on payment of 
costs, the lessor of pltf. undertaking to try at the 
next assizes; & in case of his failure to do so, 
possession to be restored to the landlord. Me 
failed, however, to do so, & judgment of nonsuit, 

ras entered up against him. The ct. afterwards 
granted a writ of restitution at the suit of the 
landlord.—Dor d. Srratronp v. Suan (1844), 
2 Dow. & 1.1.16]; 13 L.J.Q. B. 321; 31. T. 0.8. 
185; 8 Jur. 538. 

1703. —-— Toletin tenant to defend —Such party 
not previously represented— Order in chambers. |— 
After judgment signed against the casual ejector, 
& writ of possession executed, a judge at chambers 
may, if satisfied as to facts, direct the judgment & 
subsequent proceedings to be set aside on payment 
of costs, & a party let in to defend as tenant, as 
where the attorney for such party was duly 
instructed to appear, but through inadvertence, 
suffered the time to expire without appearing, 
although the case set up by such party is that he 
has been in possession throughout.—Dokr d. 
MULLARKY v. RoE (1840), 11 Ad. & El. 333; 3 
Per. & Dav. 316; 113 E.R. 442; sub nom. Dor d. 
MALARCHY v. RoE, 9 L. J. Q. B. 533; 4 Jur. 314. 

1704. --—- To let in third party iInjuriously 
afiected—Application by summons—R. S. C., Ord. 
27, r. 15.]—If a person, who is not a party to the 
record, secks to set aside a judgment by which he 
is injuriously affected, which deft. in the action 
has allowed to go by default, he ought by summons, 
taken out in the name of deft., or if not entitled 
to use deft.’s name, then taken out in his own name, 
but in that case served on both pltf. & deft., apply 
for leave to have the judgment set aside, & to be 
allowed either to defend the action on such terms 
of indemnifying deft. as the judge may consider 
right, or to intervene in the action in the manner 
pointed out by Jud. Act, 1873 (c. 66), 5. 24 (5). 


~-MASSEY’S LESSER ». EsecTOR (1835), 
1 Jo. Ex. ly, 457.—IR. 


PART II. SECT. 5, SUB-SECT. 3. 


p. Setling aside judqment—Motion of 
one defendant—To have name struck 
out of proceedings.}--An  ejectment 
summons having been served on <A. 
& B., A. only defended, & B. allowed 
judgment to go by default. Plt. 
obtained ua verdict, & issued a hab. fac, 











against both, 


for if B. 
land, & 


out.—D’ARcY 0. 
(1865), 24 UL. OC, 


q. ~~ 


whereupon 
to set it uside as against himself, or 
to have his name struck out of the 
proceedings :—Held : 
claimed no interest in the 
was not in possession, ho 
should have applied on receiving the 
summons to have his namo struck 
Warn & 
R. 570.—CAN, 
frregularity.) — An 


[XXECUTION. 


The above rule is designed to enable judgments 
by default to be set aside by those who have or 
who can acquire a locus standi, & does not give a 
locus standi to those who have none.—JACQUES UV. 
HARRISON (1884), 12 Q. B. D. 165; 53 1. J. Q. B. 
137; 50 LL. T. 246; 32 W. R. 470, C0. A. 

Annotation :—Moentd. Lock v., Pearce, [1892] 2 Ch. 328. 

1705. Execution set aside—Cause to be shown 
in time.|]—--Cause for setting aside execution in 
ejectment must be shown in time.—GEoRGE d. 
BRADLEY v. Wispom (1759), 2 Burr. 756; 97 





Execution against tenant--Payment 
of rent & costs offered—Other grounds of forfeiture.} 
——After execution executed in an action of eject- 
ment, the ct. will not set the proceedings aside on 
payment of the rent due & costs of the action, if 
there are other grounds of forfeiture besides the 
nonpayment of rent; & if such an application be 
made, the ct. will dismiss it with costs. Dor d. 
LAMBERT v. Ror (18385), 3 Dowl. 557. 

1707. — — Atinstance of landlord——Not a party 
to proceedings.|—-Where judgment & execution in 
ejectment was regularly obtained without collusion 
with the tenants in possession, the ct. refused to set 
it aside at the instance of a party who stated that 
he was landlord of the premises, & had not received 
any notice of the declaration in ejectment.--- 
Dor d. MARTIN v. Roe (1835), | Har. & W. 46; 
1 Hodg. 223. 

1708. To let in tenant to defend--Payment 
of costs.|,—DorE d. MULLARKY v. Kon, No. 17038, 
ante. 

1709. Writ of restitution—-Supersedeas to sheriff 
-—Delivery before or after execution executed 
Effect.|—THoMAs v. OWEN (1614), 2 Bulst. 194; 
80 H.R. 1062. 

1710. -——- Judgment set aside—-Order_ to 
restore possession ineffectual.) —- A judgment 
irregularly obtained set aside, & possession ordered 
to be restored ; but the lessor of pltf., who held 
the possession, absconding, the rule was. in- 
effectual. An application on behalf of the late 
tenants in possession, for a writ of restitution 
granted.—Goopkicunr d. Russrenn v. Nonriqit 
(1738), Barnes, 179; 94 Ih. R. 865. 

Annotations :—Consd. Doe d. Whittington 7. Hards (1851), 


OL. J. Q. B. 406. Refd. Doe d. Stevens v. Lord (1837), 
2Nev.& P.K. 4. 604. 


1711. —- -—— ——-.]--(1) If a judgment in 
ejectment be irregularly obtained, & possession 
delivered under it, & then the judgment be set 
aside, the ct. will, in the first instance, grant a rule 
requiring possession to be restored ; but if such 
rule become ineffectual by reason of the party on 
whom it is to be served having absconded, a writ 
of restitution will be awarded. 

(2) Semble: it is not necessary that a writ of 
restitution should be founded upon matter of 
record.—DokE d. WHITTINGTON v. ARDS (1851), 
20 L. J. Q. B. 4063 sub nom. Wirrinaton d. 
WITTINGTON v. HAaRDs, 17 L. T. O. S. 49. 

1712. Although title not determined.| 
—DokE d. STRATFORD v. SHAIL, No. 1702, ante. 

1713. —-— Writs sealed not signed—No preecipe 
issued-— Whether irregular.j|—(1) In ejectment 
judgment was signed by pitf. as for want of a plea, 























for a writ of possession made under 
RS. C. 124, 8. 23, omitted to specify the 
number of days after which the writ 
should issue as directed in said sect. :-—~ 
Held: the order was made without 
jurisdiction & must be quashed.-—-Re 
Broap Covi Coat Co. (1896), 29 
N. S. R. (17 R. & G.) 1.—CAN. 

WIL30N r. Writ of restitution — Possession 
delivered under trregular writ.}—Where 
in ejectment for non-payment of rent, 


B. moved 


pltf. was right, 


order 


Parr I1..-—ParticuLaAR Forms or EXECUTION. 


& writs of possession were sued out & executed. 
Deft. had left a plea at the judge’s chambers. 
Deft. obtained a judge’s order to set aside the judg- 
ment & writs of possession, & commanding the 
sheriff to restore the possession :—Held : the order 
ought not to have been made on the sheriff, & 
writs of restitution issued upon the order were 
irregular. 

(2) Qu. : whether it is a valid objection to a 
writ of restitution, that no preecipe had been issued, 
or that the writs themsclves were only sealed & not 
signed.—-Dog d. WILLIAMS v. WILLIAMS (1834), 2 
Ad. & El. 381; 4 Nev. & M. K. B. 259; 4.1L. J. 
K. B. 39; 111 E. ht. 148. 

Annotation :—Consd. Doe d. Whittington ». Hards (1851), 

20 L. J. Q. B. 406. 


1714, —-— Need not be founded in matter of 
record.|--Dor d. WILTTINGTON v. Harps, No. 
I71L1, ante. 

1715. Order to restore possession--To whom 
directed——To party—Not sheriff.|— Dor d.WILLIAMS 
v. WILLIAMS, No. 1718, ante. 

1716. - Precedes writ of restitution.|-— DoE 
d. WHITTINGTON v. Arps, No. 1711, ante. 

1717. -—— To joint tenants--Demand by one-- 
Without authority of others.|—-(1) Where a rule of 
ct. ordered possession of lands to be restored to 
A., B., & C., or to D., their tenant, a demand by 
A. alone, without any special authority from B. & 
C. :—ffeld: sufficient. 

(2) Upon a refusal to comply with that demand, 
the ct. granted an attachment, although the 
affidavits in support of the rule nisi did not 
negative that possession had been delivered to 
B. & C., orto D. 

(3) Semble: such omission would be fatal, 
where the rule is a rule absolute in the first instance. 
——-CORBETT d. CLYMER v. NICIIOLLS (1851), 2 
I. M.& P. 87; 161. T. 0.8. 414, 

1718. - - - Attachment for disobedience thereto 
—Absolute in first instance.] — Attachment 
absolute in the first instance for non-delivery of 
possession pursuant to a rule of ct. —Davigs d. 
Povry v. Dor (1773), 2 Wm. BI. $92; 96 BE. RR. 











———— ---— Delivery to joint tenants— 
Denial of possession by all.) --CorBETr d. CLYMER 
v. NICHOLLS, No. 1717, ante. 


SEcr. 6.—WRIT OF SEQUESTRATION. 
SUB-SECT. 1.—NATURE OF WRIT. 

1720. Founded on contempt -- Existing-—Not 
probable.|—-Upon a judgment for the recovery of 
money with costs, the master made an order for 
the payment of the amount recovered with taxed 
costs within a limited time & in default for a writ 
of sequestration to issue : —Held: the master had no 
jurisdiction derived from the Ch. practice as alleged 
to make an order limiting the time for payment 
upon which alone a writ of sequestration could 
issue, on the ground that a judgment at common 
law to recover money is not analogous to a decree 
in Ch. ordering the payment of money. More- 
over a writ of sequestration is a proceeding founded 
upon contempt, & it was contrary to principle to 
found an order upon future possible contempt.—— 
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244; 683 L. J. Q. B. 121; 70 L. T. 558, D. C.3 
on appeal, [1896] A. C. 470, H. L. 
sade beers :—Mentd. Ite Oddy, Major v. Harness, [1906] 

1721. Wilful— Not accidental.) — Pltfs. 
are here seeking to sequestrate the property & 
effects of deft. co. The ground of that application 
is that defts. have committed a contempt of ct. 
by wilful disobedience of an order of the ct. The 
case is as if it were sought to commit a private 
individual to prison for contempt. We desire to 
make it clear that in such case no casual or 
accidental & unintentional disobedience of an 
order would justify either commitment or seques- 
tration ... 'o justify so serious a proceeding the 
ct. must be satisfied that a contempt of ct. has 
been committed, in other words, that its order 
has been contumaciously disregarded (LORD 
Russeun, C.J.).—FarrcLtoucy & Sons v. MAN- 
CHESTER SHIP CANAL Co. (No. 2) (1897), 41 Sol. Jo. 
225, C0, A. 

Annotation :—Consd. Stuncomb v. Trowbridge U. C., [1910] 

2 Ch. 190. 

1722. -- eee ee |—- Upon an application 
for sequestration the question for the ct. is whether 
a contempt has been committed. The ct. has no 
jurisdiction otherwise to declare the rights of the 
partics tler se as regards any of the facts alleged 
in support of the application. 

There is no wilful disobedience to an order of 
the ct., & as this has not been proved the motion 
is refused (Joycn, J.).—Meters, Lrp. v. Mrerro- 
POLITAN GAS METERS, Lrp. (1907), 51 Sol. Jo. 499. 

1723. —-.— -———- ---—.|—-(1) An order is ‘ wil- 
fully disobeyed ” within R. S. C., Ord. 42, r. 31, 
if it is disobeyed, though without direct intent to 
disobey, & though by a servant through careless- 
ness, neglect, or in dereliction of duty ; except 
only when the disobedience is casual or accidental 
& unintentional within Fairclough v. Alanchester 
Ship Canal Co. (No. 2), No. 1721, ante. 

(2) Defts. having broken an injunction, restrain- 
ing them from passing sewage into a stream, & 
failed to perform an undertaking, to cleanse the 
stream, a writ of sequestration was directed to 
issuc but to lie in the office for a period, & not to 
issue therefrom if the undertaking should be per- 
formed ; with costs as between solr. & client.— 
STANCOMB v. TROWBRIDGE URBAN COUNCIL, 
[1910] 2 Ch. 190; 79 L. J. Ch. 519; 102 L. ‘TY 
647; 74). PRP. 210; 26 'T. L. R. 407; 54 Sol. Jo. 
458; 8L. GR. 63h. 

1724. |}-—(1) The issue of a writ of 
sequestration to enforce an order for the payment 
of a debt into ct. coupled with the receipt of money 
of the debtor by the sequestrator, does not of itself 
make the creditor a secured creditor within 
Bankruptcy Act, 1883 (c. 52). 

An exor., who at the date of the death of his 
testatrix was indebted to her, was made deft. 
to an action in the Ch. Div. brought by his co- 
exors. for the administration of her estate. On 
the further consideration of the action an order 
was made that deft. should pay into ct. to the credit 
of the action the amount which had been found 
due from him. Ife failed to obey the order, & on 
the application of pltfs. a writ of sequestration was 
issued against him. The order was served upon 
a bank with which he had an account, & an order 








HULBERT & CROWE v. CATHCART, [1894] 1 Q. B. | was afterwards made directing the bank to pay 


& judgment against the casual ejector, 
the Aubere was exccuted before the 
affidavit ascertaining the rent was 
filed, the ct. awarded restitution.— 
TOWNSHEND U, CASUAL EJECTOR (18332), 
Alc. & N, 228.—IR. 


FART II]. SECT. 6, SUB-SECT. 1. 


17241. Founded on contempt.]— Se- 
questration is neither in form nor 
substance an exccution; it is founded 
on default of performance of the decree 








of the ct.-—BURNE v. ROBINSON (1844 
71. Eq. R. 188.—IR. oye 

8. Mcans of compelling obedience to 
order of court.}—A writ of sequestra- 
tion, whether upon mesne or final 
process, is not in any sense an execution 
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Sect. 6.—Writ of scjuestration: Sub-sects. 1 & 2, 
A. & B.] 
into ct. to the credit of the action, ‘‘ the seques- 
trator’s account,’”’ the balance standing in their 
books to the credit of deft. This payment was 
accordingly made on Aug. 6, & the same day a 
receiving order in bkpcy. was made against deft. 
upon a creditor’s petition presented on the previous 
July 13. He was afterwards adjudicated bkpt. : 
—Held: pltfs. did not by virtue of the sequestra- 
tion, or by the subsequent payment into ct. 
become secured creditors of bkpt. but the money 
in ct. had passed to the trustee as part of the 
property of bkpt. divisible among his creditors. 
(2) As a rule sequestration is only issued as a 
process against some person who has been guilty of 
contempt in order that he may purge his con- 
tempt (RoMER, L.J.).—He PoLuLarpD, Ea p. POL- 
LARD, [1903] 2 K. B. 41; 72 L. J. K. B. 509; 51 
W. 1. 483; 47 Sol. Jo. 492; 10 Mans. 1523 sub 
nom. Re POLLARD, Bx p. THt Truster, 88 L. T. 
G62, C. A. 


SuB-SECT. 2.—IN Wuat CASES WRIT MAY 
ISSUE. 
A. In General. 

See RS. C., Ord. 42, rr. 4,63 Ord. 43, r. 6. 

1725. To compel answer—Order nisi in first 
instance—Answer before order absolute—In- 
sufficiency of answer.|—-A sequestration nisi is the 
first process against a peer or member of the 
House of Commons though this is some hardship ; 
but if there be a sequestration nisi against a peer 
for want of an answer, & the peer puts in an answer 
which is insufficient yet the order for sequestration 
shall not be absolute, but a new sequestration 
nist.—-CLIFFORD’S (LORD) CASE (1726), 2 P. Wms. 
385; 24 HK. h. 778. 
Annotations :—Refd. Gregor v. Arundel (1802), 8 Ves 87. 


Mentd. Wellesley v. Beaufort, Long Wellesley's Case 
(1831), 2 uss. & M. 639. 














1726. —— ——.]-— BUTLER v. RASH- 
FIELD, No. 1796, post. 
1727. ———,.]—-SMALLBROOKE v. DoON- 


NEGAL (Lorp) (1795), 3 Anst. 647; 145 E. R. 994. 
1728. ---—-.]—A sequestration to compel answer, 

may be executed, but no order will be made for the 

tenants to attorn till the commission is returned.— 

ROWLEY v. RIDLEY (1784), 3 Swan. 306, n.3; 2 

Dick. 622; 36 E.R. 874, lL. C. 

Annotations :—Refd. Goldsmith v. Goldsmith (1846), 5 


Hare, 123. Mentd. Walker v. Bell (1816), 2 Madd. 21; 
Pratt v. Inman (1889), 6 T. L. Wt. 91. . 


1729. Non-performance of decree—Failure to 
produce papers.|—-Sequestration nisi granted for 
not returning papers according to order.—Re 
PSE NCEE ED (1785), 1 Bro. C. C. 434; 28 E.R. 
12: 


aot and tad @ 





against lands, but is simply a means 


This rule does not interfere with the 


EXECUTION. 


1780. —-—- -- —.]-~-Sequestration for non-pro- 
duction of deeds, discharged on payment of costs, 
the party having been examined, & denicd know- 
ledge of them.—PELHAM (LORD) v. NEWCASTLE 
(DucHEss) (1713), 3 Swan. 293, n.; 36 E. R. 869, 
L. C. . 

1731. —— .J}—DETILLIN v. GALE (1799), 
1 Sim. & St. 275, n.; 57 E.R. 111. 

1732. ——— Execution temporarily suspended. — 
Order nisi not served.|—-An order having bcen 
made against deft. for a sequestration for non- 
performance of the decree, an application was made 
to discharge the order for irregularity, deft. by 
his affidavit positively denying that he had been 
served with the order nisi:—Held: the order 
would not be discharged but sequestration would 
be stayed for a fortnight, to give deft. an 
opportunity of complying with the directions of 
the decree by executing certain deed, ete. 
SHUTTLEWORTH v. LONSDAT (KARL) (1788), 2 
Cox, Eq. Cas. 47; 30 H.R. 22, L. C. 

1733. —-— Defendant in custody.| —Scquestra- 
tion for not performing the decree upon the return 
to an attachment, that deft. was in custody of the 
Warden of the Fleet.— ERRINGTON v. WARD (18038), 
8 Ves. 314; 32 I. R. 375, L. C. ; 

1734, Non-payment of money.|.- CRAWLEY v1. 
CLARKE (1791), 3 Bro. C. C. 373; 29 E. R. 591, 
L. C. 

1735. Performance of personal duty.|— [lip v. 
PETTIT (1667), 1 Cas. in Ch. 91; Ifreem. Ch. 125 ; 
22 EK. R. 709. 

Annotation :—Refd. Wells v. Gibbs (1840), 3 Beav. 399. 











1736. --.]|—-GUAVERS v. FOUNTAIN (1687), 
Freem. Ch. 99; 2 Eq. Cas. Abr. 281; 22 E.R. 


1083. 

1737. Non-payment of annuity-—Execution for 
arrears only.|—-A bencficed clergyman granted an 
annuity by deed & made it chargeable on his living 
& gave a warrant of attorney in the common form, 
to confess judgment at the suit of the grantee for 
£3,200. By the annuity deed it was agreed that the 
judgment to be entered up on the warrant of 
attorney was to be a further security for the 
annuity & that no execution or sequestration should 
be issued thereon other than such sequestration 
as was therein mentioned, until the annuity should 
be in arrcar; & the grantor then covenanted that 
if the grantee should at any time deem it expedient 
to sequester the living; it should be lawful for him 
Lo issue a sequestration by virtue of the judgment 
for the £3,200, or any part thereof. Judgment 
having been entered up on the warrant of attorney 
& the annuity being in arrear the grantce issued 
a sequestration for £3,200, which sum greatly 
exceeded the arrears due, & entcred into possession 
of the living. On motion, the ct. refused to sct 
aside the annuity dced warrant of attorney & 
judgment but directed that writ of sequestration 


amount of the interest which had 


of compelling obedience to the order 
of the ct.—MEYERS v. MEYERS (1874), 
21 Gr. 214.—CAN. 


PART III. SECT. 6, SUB-SECT. 2.— A. 


1734 i. Non-payment of money.}— 
Before resorting to a writ of sequestra- 
tion under G. O. 291 for non-payment 
of money, a writ of fi. fa. goods should 
be issued ; then, if that fails, an order 
uttaching debts ; & a writ of sequestra- 
tion should only issue (1) where the 
lands are insufficient to satisfy the 
debt, & it therefore becomes important 
to realise the profits during the year 
that must clapse before the lands can 
be sold under a ji. fa. : or (2) where the 
interest of the debtor is of such a nature 
that it cannot be taken under a fl. fa. 


power of the ct. to order a scquestra- 
tion instead of a fi. fa., if occasion 
should require.——NkISON v. NELSON 
(1874), 6 P. R. 194.—CAN. 

1734 ii, .}—Attachment against 
deft. for non-payment of money, & 
sequestration aguinst the deft.’s pro- 
perty for the same cause, both may be 
kept up; this ct. allowing the double 
execution, subject however to_ its 
discretion.—-CRONE v. O’DELL (1821), 
2 Mol. 344.--IR. 

1734 iii. ——--.]—A sequestration hay- 
ing issued in 1838 against a bencticed 
clerk on a judgment ona bond, & marked 
for the principal sum & interest then 
due, which sum was not levied & paid 
until 1812; the ct. gave the pltf. 
liberty to issue a new execution for the 





accrued between 1838 & 1842, being 
short of the penalty of the bond.— 
THACKER wv. WILLIAMS (1843), 6 
1. L. R. 97.—IR. 

t. To enforce obedience by corporu- 
tion to decree.J}—In proceeding against 
a corpn. to enforce obedience to a 
decree or order the proper proceeding 
is by orders nisi & absolute for ua 
sequestration.—A.-G. v. BRANTFORD 
(circa 1859), 1 Ch. Ch. 26.—CAN. 

a. On ordinary common law judg- 
ment—Ior debt recovered before Judt- 
cature Act.)—A writ of sequestra- 
tion cannot issue on an_ ordinary 
common law judgment for a debt 
recovered before the passing of the 
above Act, it not being an order for 
payment of a specific sum, & no day 


Part IIl].—ParticuLtaR Forms or EXECUTION. 


should continue in force only for the arrears that 
had become due on the annuity.—BRITTEN v. 
Wait (1832), 3 B. & Ad. 915; 1L. J. K. B. 267; 
110 EB. R. 336. 

Annotation :—Mentd. Waite v. Bishop (1834), 5 Tyr. 90. 

1788, Although partial levy under former writ.) 
—A writ of sequestration may issue, notwithstand- 
ing a partial levy may have been made under a 
former writ, the clergyman having only a life estate 
in certain freehold rents, the sheriff could not make 
the usual return of nulla bona.—RABBITTS v. 
Woopwarp (1869), 20 L. T. 693 ; subsequent pro- 
ceedings, 20 L. T. 778. 

1789. Ordinary judgment—-For recovery of 
pie HULBERT & CROWE v. CATHCART, No. 1720, 
ante. 

dae contempt of court.]|—See Sub-sect. 1, 
ante. 





B. Disobedience to Injunctions by Corporate 
Bodies. 

See R.S. C., Ord. 42, r. 31. 

1740. Undertaking equivalent to order of court.] 
—K. S. C., Ord. 42, r. 31, is not intended to alter 
the practice of the ct. as it existed before the 
promulgation of the rules, & therefore an under- 
taking is equivalent to an order for the purposes 
of that rule, & can be enforced against a corpn. 
by sequestration.—MILBURN v. NEWTON COLLIERY, 


Lrp. (1908), 52 Sol. Jo. 317. 
Annotation :-—Refd. R. v. Wigand, Re Wigand (1913), 29 
T. L. R. 509. 


1741. Public authority.;—Surron v. 
Locat Boarp, [1877] W. N. 167. 

1742. ——— Temporary suspension of execution 
—Application for—Court of Appeal will not enter- 
tain.|—(1) Where an injunction has been issued 
against a board of health, & an order of sequestra- 
tion made to enforce it, the Ct. of Appeal will not 
suspend the order, but will leave the parties to 
make any applications for the purpose to the ct. 
below. 

(2) Semble: it is immaterial that the property 
of the board is held under Acts of Parliament, 
upon specific trusts for public purposes.—SPOKES 
v. BANBURY BOARD OF HEALTH (1865), L. R. 1 Eq. 
42; 85 L. J. Ch. 105; 13 L. T. 453; 30J.P. 54; 
11 Jur. N.S. 1010; 14 W. R. 169, L. JJ. 


BARNET 


Annotation :—Generally, Mentd. A.-G. v. Colney Hatch 
Lunatic Asylum Committee (1868), 19 L. T. 708. 
1743. .|—A.-G. v. WALTHAMSTOW 








LocaL BOARD, [1878] W. N. 90. 

1744. |—The ct. had granted an 
injunction restraining defts. from polluting with 
sewage a pool belonging to pltf., but suspended the 
order for three months to allow them to comply 
with it. They had moved the ct. for a further 
extension of time, but had been refused. As they 
had taken no steps to obey the order, pltf. soon 
after the expiration of the three months served 
them with notice of motion under R. S. C., Ord. 
42, r. 31, for leave to issue sequestration against 
the property of the corpn. Before, however, this 
notice was served they remedied the nuisance, so 
the motion now came on merely as a question of 
costs. Defts. submitted the following technical 
objections under the R. 8S. C., 1883: (a) no memo- 
randum had been indorsed upon the copy of the 
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judgment served on them, as required by Ord. 41, 
r. 33; (b) no copies of the affidavits intended to be 
used had been served with the notice of motion, 
as required by Ord. 52, r. 4; (c) there was no case 
for sequestration at all, but if there were pltf. was 
entitled to, & ought to have issued his writ under 
Ord. 43, r. 6, without moving for leave ; (d) applica- 
tion for leave, if necessary, ought to have been by 
summons in chambers, in accordance with Snow 
v. Bolton, No. 1763, post :—Held : (1) defts. had been 
guilty of wilful disobedience to the order of the 
ct.; (2) Ord. 41, r. 5, had no application to a pro- 
hibitive order like the present one; (3) copies of 
affidavits need only be served with the notice 
of motion in cases where the liberty of the 
subject was involved, asin attachment ; (4) Ord. 
43, r. 6, applied to something to be done in a limited 
time, & not to something which had been ordered, 
as in the present case, not to be done atall ; (5) pitf. 
was right to move the ct. in the first instance 
instead of proceeding by summons in chambers.— 
SELOUS v. CROYDON RURAL SANITARY AUTHORITY 
(1885), 53 L. T. 209. 

Annotation :—As to (2) Refd. Hudson v. Walker (1894), 64 

L.J.Ch. 204, 

1745. ———.]—An order for an injunction 
suspended for eighteen months to enable defts. to 
construct & carry out necessary works for diversion 
of sewage. The time was further extended, but 
as the works had not been commenced motion 
was made to the ct. that a commission of sequestra- 
tion might issue against defts. for breach of the 
injunction. The ct. extended the time but in- 
timated that it had power in such cases not only 
to issue, but to enforce a sequestration if its 
orders were not obeyed.—A.-G. v. WALTHAMSTOW 
URBAN DISTRICT COUNCIL, WALTHAMSTOW SEWAGE 
QUESTION (1895), 11 T. L. R. 533. 

1746. ——.]—LEE v. AYLESBURY URBAN 
Distrrict Councin (1902), 19 T. L. R. 106. 

1747, —— -|—STANCOMB v. TROWBRIDGE 
URBAN CoUNCIL, No. 1723, anie. 

1748. Company—Suspension pending appeal. |— 
A bill stated that a railway co. was interfering 
with a public road, by digging a trench & lowering 
the level of it, & causing a permanent & complete 
obstruction. The bill prayed for an injunction 
restraining the co. from obstructing the road or 
rendering the same less convenient for the passage 
of carriages, etc., than it had previously been, until 
they had made a proper substituted road. An 
injunction to that effect was granted. The co. 
then changed their plan, &, instead of lowering the 
road, carried the railway across it on a level, with 
posts & gates, which were closed only during a few 
short & ascertained periods in the day, when 
trains crossed :—Held: the general terms of the 
injunction were not restricted by reference to the 
particular nature of the injury complained of, but 
that it had in spirit, as well as terms, been violated. 
A sequestration was ordered to issue for the con- 
tempt, & was only stayed upon appeal, upon defts. 
paying all the costs, & undertaking to construct 
a road in conformity with Railways Clauses Con- 
solidation Act, 1845 (c. 20), & in the meantime to 
provide & maintain a free passage at all times.— 
A.-G. v. GREAT NOKTHERN Ry. Co. (1850), 4 De G. 











named for payment in it.—--LONDON 
& CANADIAN LOAN & AGENCY Co. v. 
MERRITT (1882), 32 C. P. 375.—CAN 

b. On nulla bona return.)—A 
judgment creditor, on whose writ a 
return of nulla bona has been made, is 
entitled, under Law 13 of 1895, to 
demand the sequestration of his debtor’s 
estate, unless good cause is shown to 


J.—VOL. XXI. 


.. -PELUNSKY v. BRILES 
(1908), T. S. 370.—S. AF. 


PART III. SECT. 6, SUB-SECT. 2.—B. 
_ 1748 i. Company—Suspension pend- 
wg appeal. By an order of the ct. of 
error & appeal a road co. were ordered 
to remove a bridge constructed by 
them against which the road co. 


appealed to the Queen in council :— 

eld: the circumstance of the road co. 
having perfected the security required 
by the orders of the privy council was 
a sufficient answer a motion for 
sequestration for non-compliance with 
the order zeus the removal of 
the bridge; the road co. having 
applied to the ct. for a satay of 


Qa 
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Sect. 6.— Writ of sequestration: Sub-sect. 2, B., C., 
D. & F.; sub-sect. 3, A.) 


& Sm. 75; 17 1. T. O. S. 23; 

KR. 741, L. CG. 

Annotations :—Mentd. R. v. Wycombe Ry. (1867), L. R. 
Paes A.-G. v. Barry Docks & Ry. (1887), 35 
1749. —-—.]— Pltf. appealed from a refusal to 

issue a writ of sequestration against deft. co. 

for an alleged breach of an injunction to restrain 
the infringement of pltf.’s patent. On the appeal 
coming on for hearing it was proposed to read 
certain further affidavits which had been filed on 
behalf of applt. since the order was made in the 
ct. below. Deft. co. had been duly furnished with 
copies of such affidavits. Deft. co. objected to the 
reception of the fresh evidence, as leave had not 
been obtained for that purpose from the ct., & 

no special grounds had been shown under R. S. C., 

Ord. 58, r. 4, the order refusing the writ being, they 

contended, a final order as to the matter in dispute, 

& not an interlocutory order :—Held: the order 

appealed from was an interlocutory order within 

the rule referred to ; & therefore, applt. had a right 
to adduce fresh evidence.—SPENCER v. ANCOATS 

VALE RUBBER Co., rp. (1888), 58 L. T. 363; 4 

T. L. R. 681, C. A. 

1750. ———.]|—-CHESTER (DEAN & CHAPTER) v. 

SMELTING CoRPN., Lrp., [1902] W. N. 5. 


15 Jur. 387; 64 


C. Disobedience to Orders in Matrimonial 
Causes. 
See, generally, HUSBAND & WIFE. 
1751. Alimony.]—RvussEL v. Bopvi, (1660), 1 


Rep. Ch. 186; 21 E.R. 545. 
Aanlannn :—Mentd. Miller v. Knox (1838), 4 Bing. N. C. 
O74. 


1752. —— Not after discharge from  bank- 
ruptcy.|—A bkpt., who has obtained an order of 
discharge under Bkpcy. Act, 1861 (c. 184), is there- 
by protected from any proceeding to enforce the 
payment of alimony for the non-payment of which 
he has been attached before the order of discharge. 
A sequestration against his estate for such alimony 
therefore will not be granted.—DICKENS v. 
DICKENS (1862), 2 Sw. & Tr. 645; 31 L. J. P.M. & 
A.183;3 71.1. 395. 

1753. .|—The ct. had made an order on 
resp. for payment of permanent alimony at the 
rate of £110 per annum, so long as he was in receipt 
of a rentcharge of £400 per annum, his only source 
of income, the trustees of which had a discretionary 
powcr to refuse payment, in which event it enured 
to the benefit of the tenant for life. Resp. had 
prior to the date of the order become a bkpt., 
but the trustees had nevertheless continued to pay 
to him the rentcharge & he had failed to comply 
with the order of the ct. The ct., resp. & trustees 
opposing, directed a sequestration in general terms 
to issue against the property, etc., of resp.— 
CLINTON v. CLINTON (1866), L. RK. 1 P. & D. 215 ; 
14 LL. T. 257; 14 W. R. 545. 

Annotations :—Refd. Dent v. Dent (1867), 36 L. J. P. & M. 


61; Martin v. Martin, [1919] P. 283. Mentd. Bonsor v. 
Bonsor, [1897] P. 77. 


1754. & costs.]—Resp. in a suit for judicial 
separation, was a retired officer of the Ct. of Q. B., 
& was in receipt of a pension for past services. He 
was resident out of the jurisdiction, & had failed 
to pay petitioner’s costs or the alimony which had 
been allotted to her :—Held: resp.’s pension was 











proceedings undcr the order pending moving for a writ of sequestration for 
a breach of an injunction, two clear 
days’ notice of motion is sufficient.— 
CREDIT VALLEY Itty. Co. 
(1879), 8 P. R. 167.—CA 


their appeal both motions were refused. 
—Dunbas v. Hamivron & MILTON 
RoaD Co. (1872), 19 Gr. 455.—CAN, 


0. Notice of motion for writ.)—On 


COOK #v. 


EXECUTION, 


liable to sequestration for the costs & alimany.— 
SANSOM v. SANSOM (1879), 4 P. D. 69; 48 L. J. P. 
25; 30 L. T. 642; 27 W. R. 692. ; 
1755. Damages—& costs.]—Co-resp. in a divorce 
action was ordered to pay damages & costs, & a 
writ of sequestration was issued by the Probate 
& Divorce Division to enforce such order. He was 
entitled to certain trust-moncys which were being 
administered in the Chancery action :—Held: the 
Ct. of Ch. had jurisdiction on motion of the seques- 
trators in the Chancery action to order the trust 
moneys to be paid to the sequestrators.—Re 
SLADE, SLADE v. FiutmMe (1881), 18 Ch. D. 653 ; 
50 L. J. Ch. 729; 45 L. T. 276; 30 W. R. 28. 
Annotation :—Consd. Craig v. Craig & Hamp, [1896] P.171. 


1756. ——.]—-Cralia v. Craia, No. 1912, post. 

1757. Handing over child.|—WorRALL v. Wor- 
RALL & JONES (1895), 11 T. L. R. 573. 

1758. Maintenance.|—Sums of money ordered 
under Divorce & Matrimonial Causes Act Amend- 
ment Act, 1866 (c. 32), s. 1, to be paid by a husband 
for the maintenance of his divorced wife, are a 
purely personal allowance, & so long as the order 
subsists can neither be alienated nor released.— 
WATKINS v. WATKINS, [1896] P. 222; 65 L. J. P. 
75; 741. T. 636; 44 W. R. 677; 12 T. L. RR. 456, 
C. A. 

Annotations :-—Apld. Paquine v. Snary, [1909] 1 K. B. 688. 
Mentd. Bishop v. Bishop (1897), 66 L. J. P. 69; Kerr 
v. Kerr, [1897] 2 Q. B. 439;  Maclurcan v. Maclurcan 
(1897), 77 L. 'T. 474; Victor v. Victor, [1912] 1 K. B. 247 ; 
Campbell v. Campbell, (1922) I. 187; Smith v. Smith, 
{1923] BP. 191. 





D. Payment of Costs. 


See R.S. C., Ord. 43, r. 7. 

1759. Against Member of Parliament.|] — The 
proper process against a member [of Parliament 
for costs] is by sequestration (per Cun.).—ANON. 
(1773), Lofft, 156; 98 E. R. 585. 

1760. Order nisi in first instance.|—-Order for 
sequestration made upon the return to.a single 
distringas issued under a decree for payment of 
costs. Such an order is only an order nisi in the 
first instance.—LOWTEN v. COLCHESTER OORPN. 
(1817), 3 Mer. 548; 36 E. R. 209, L. C. 

1761. Evidence of non-payment—Sufficiency— 
Affidavit of attorney to parties.|—(1) The ct. will 
not allow an attachment to issue against a party 
for non-payment of costs pursuant to an order, 
unless there be affidavits by all the persons to whom 
those costs are payable that they have not been 
paid. The same strictness will not be required 
before issuing a scquestration, notice of motion 
having been given. 

(2) The ct. granted a writ of sequestration 
for non-payment of costs, on an affidavit by 
the attorney that he had not received them, & 
that the parties to the suit had informed him 
that they also had not received them, notice 
of the motion having been given.— BAYLY v. 
BAYLY (1859), 29 L. J. P. M. & A. 146; 235. 7. 
280 ; subsequent proceedings, 4 Sw. & Tr. 222. 

1762. Bankruptcy of party--Cost proved for in 
bankruptcy — Acceptance of composition — Se- 
questration irregular.|—Ror v. Daviss, [1878] 
W.N. 147. 

1763. Discretion of court.]|—(1) Where pltf. 
failed to comply with an order directing him to 
pay certain costs to deft. & had no property 
except an army pension, a four-day order was 





PART III. SECT. 6, SUB-SECT. 2.—D. 

d. Costs due to sequestratora—Appli- 
cation must be in their names. }—-When 
costs are payable to the sequestrators 
N. the application to the ect. must be 


Part III.—PARTICULAR Forms oF EXECUTION. 


made for the payment of those costs, & in default 
leave was given to deft. to issue a writ of sequestra- 
tion against the pension. 

(2) Where such application is made in an action 
which is transferred for hearing only to a judge who 
does not sit in chambers, it is properly made to 
such judge in ct. otherwise in chambers.—SNow 
v. Boiron (1881), 17 Ch. D. 433; 50 L. J. Ch. 
143; 44 L. 7.571; 29 W. RR. 583. 

1764. —-— When interfered with by higher 
court.|—HULBERT & CROWE v. CATHCART, No. 
1720, ante. 

1765. To whom application made—-When to 
judge in court—When in chambers.]|—Snow v. 
Bouton, No. 1768, ante. 

1766. Application must be reasonable.|—HUvt- 
BERT & CROWE v. CATHCART, No. 1720, ante. 

1767. Particular property need not be indicated.| 
-—HuUbLBERT & CROWEv. CATHCART, No. 1720, anfe. 

In matrimonial causes.|—-See Sub-sect. 2, C., 
ante. 





FE. Payment of Money into Court. 
Sec 2.8. C., Ord. 42, r.43 Ord. 43, r. 6. 


1768. Against trustee—Death before sequestra- 
tlon effected—Estate of trustee insolvent.|—A 
trustee having failed to comply with an order 
directing him to pay money into ct., a writ of 
scquestration was issued against his estate & 
effects & subsequently the sequestrators were 
authorised to sell certain chattels in their possession 
belonging to the trustee. Before any sale was 
cffected the trustee died, & a creditor’s action was 
brought in which the usual judgment was made & 
a receiver appointed. The trustece’s estate was 
insolvent, & the receiver & the administrator of 
deceased trustce commenced an action against the 
sequestrators to restrain them from selling the 
chattels & moved for an injunction :—Held: 
on the authority of Hyde v. Greenhill, No. 1933, 
post, sequestration to compel the performance of a 
duty is not determined by the death of the person 
against whose estate & effects sequestration has 
been issued; & proceedings may therefore be 
continued against his legal personal representative. 
—PrRATT 7. INMAN (1889), 43 Ch. D. 1753; 59 
I. J. Ch. 2743; 61 L. T. 7603 38 W. KR. 200; 
OT. I. BR. Ol. 

Annotations :—Refid. Ie Hastings, He p. Brown (1892), 
G1 L. J. Q. B. 654. Mentd. ste Long, Tarn v. Emmerson, 
[1895] 1 Ch. 652; Ite Whitaker, Whitaker vo. Palmer 
(1900), 83 L. 'T. $425 Jte National United Investment 
Corpn., [1901] 1 Ch. 950. 

1769. Order for payment not served on de- 
fendant—Service evaded.|—-Under R. S. (©., Ord. 
42, rr. 4 & 24, the ct. has power to direct a scques- 
tration to issue for non-compliance with an order 
for payment of money into ct. notwithstanding 
that the order directing payment within a fixed 
time has not been served on deft. pursuant to 
KR. S. C., Ord. 43, r. 6, if the ct. is satisfied that 
deft. knew of the order & is evading service of it.— 
Re SUAREZ, SUAREZ v. SUAREZ, [1918] 1 Ch. 176; 
87 L. J.Ch.173; 118 L. 1.279; 347. L. RB. 127; 
62 Sol. Jo. 158, C. A. 

Annotations :—Mentd. Re Jubil 
Ch. 1 i Cane aye clonmmant Co. beaut iceereae ne 


in their names not that of the solr. 
though the money be actually due to 


the solr.—CRONE v. O’DE : 
Mol. 355.—IR. ELL (1824), 2 
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1770i. On motion—Notice—Necessit 
for,.}—Notice of motion for liberty iD 
issue & execute a sequestration upon a 


must be serve 


decree is not mnecessary.—MONK _. 
LAWLOR (1835), 1 Jo. Ex. Ir. 554.—IR. 


e. On precipe— Whether issuable.) 
—A writ of sequestration 
properly be issued on preecipe. The 
order for the payment of the mone 

a. & an affidavit of suc 
service & of the non-payment filed.— 
FISKEN v. WRIDE (circa 1867), 2 Ch. Ch. 
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Sus-secr. 3.—IssuE oF WRIT. 
A. In General. 

Sec R. S. C., Ord. 42, r. 31; Ord. 48, rr. 6, 7; 
Debtors Act, 1869 (c. 62), 8. 8. 

1770. On motion—Notice of—Necessity for.]— 
Under a sequestration for non-payment of money, 
the sequestrators may, on a motion with notice, 
not a motion of course, be empowered to let 
real estate —-NEALE v. BEALING (1744), 3 Swan. 
3804, n.; 36 E. R. 874; sub nom. NEAL v. : 
Ridg. temp. H. 193, L. C. 

1771. ———- ——— -.]—BAyYLy v. Bayty, No. 
1761, ante. 

1772. ——— Service of affidavits with— 
Only if liberty of subject involved.])—SELOUs v. 
CRoyYDON RURAL SANITARY AUTHORITY, No. 1744, 
ante. 

1773. Necessity for.|—-In this ct. a writ of 
sequestration issues without motion.—CAUDWELL 
v. Conron (1851), 10 GC. B. 5753; 138 ¥. It. 228. 

1774, Leave of court-—Necessity for.]—Under 
R.S. C., 1875, Ord. 42, rr. 2, 20, & Ord. 47, a writ 
of sequestration against the estate & effects of a 
receiver or other person for disobedience of an 
order of the ct. may be issued without the leave 
of the ct.—Sprunt v. Puan (1878), 7 Ch. D. 567 ; 
26 W. R. 473. 


Annotations :—Refd. Harvey v. Harvey (1884), 26 Ch. D. 
644; Mander wv, Falcke, oes oe 488 ; Taylor, Plinston 














v. Plinston (1911), 81 L. J. 

1775. ——- -——.]---SELOUS v. CROYDON RURAT, 
Sanrrany Autruorniry, No. 1744, ante. 

1776. - —_- Order for payment of costs.|— 
(1) Where an order has been made directing a 
party to pay costs without limiting any time for 
payment, & the costs have been taxed, an 
immediate sequestration to enforce payment of 
them can be issued by leave of a judge, & it is not 
necessary that there should be any previous four- 
day order; (2) but an order directing an attach- 
ment or sequestration on a future uncertain event, 
e.g. on default of payment within a specified time, 
is wrong in form.—/te LUMLEY, Ea p. CATHCART, 
[1894]2 Ch. 271; 63 L. J. Ch. 435 ; 42 W. R. 401; 
38 Sol. Jo. 398; 7 R. 179; sub nom. Re LUMLEY, 
Hoop Barns v. CATHCART, 70 L. T. 780, C. A. 


Annotation :—As to (1) Foild. Re Deakin, Ex p. Cathcart, 
{1900} 2 Q. B. 478. 


1777. Where application made—When 
in chambers—When in court.|—-SNow v. Bourton, 
No. 1763, aniec. 

1778. Time for—Immediate—Or after time 
limit—Payment of costs.|—/te LumMLEyY, Ha p. 
GCAaTHCART, No. 1776, ante. 

1779. ——- —_— —_—- ———-.]—-In the case of a 
writ of sequestration issued by leave of a judge to 
enforce payment of costs under R. 8. C., Ord. 43, 
r. 7, the provisions of Ord. 41, r. 5, & Ord. 42, r. 6, 
are inapplicable. Therefore in such a case it is 
not necessary that the order for payment of costs 
should limit a time for payment, or should bear 
the indorsement mentioned in Ord. 41, r..5, nor 
is personal service of it essential—Re DEAKIN, 
Ex p. CATHCART, [1900] 2 Q. B. 478; 69 L. J. Q. B. 
797; 83 L. T. 39, C. A. 

1780. Prior issue of writ of attachment—Neces- 
sity for—Defendant abroad.]—-Where contributory 
under winding up was in France, the ct. ordered 








212.—CAN. 


f. On sheriff's return to committal 
warrant—Supported by  affidavit,}— 
Upon the sheriff’s return of non est 
to a warrant for the committal of a 
party, & on a sufficient affidavit a 
sequestration will issue at once.— 
PRENTISS v. BRENNAN (1850), 1 Gr. 
497.—-CAN. 

QQ 2 


cannot 
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Sect. 6.—Writ of sequestration: Sub-sect. 8, A., B., 
C. & D.; sub-sect. 4, A. & B.] 


that a writ of sequestration might issue without 

a prior writ of attachment.—Re HALL, EAST OF 

ENGLAND Bank (1864), 2 Drew. & Sm. 2843 62 

E. R. 629; sub nom. Re Last OF ENGLAND BANK, 

J1L. T. 410; 10 Jur. N.S. 1093; 13 W. R. 128. 

Annotation :—Folld. Miller v. Miller (1870), L. R. 2 P. & D. 
54. 


1780a. -——.]—The ct. has power to issue 
a sequestration, although no attachment had pre- 
viously been issued. The pension of a retired 
officer in the Indian navy received solely in respect 
of past services, held to be liable to sequestration. 
—DENT v. DENT (1867), L. R. 1 P. & D. 366; 36 





L. J.P. & M. 61; 15 L. T. 635; 15 W. R. 591. 
Annotations : —Distd. Lucas v. Harris (1886), 18 2 B.D. 
127. Refd. Willeock v. Terrell (1878), 3 Ix 323 


1781. -|—In a suit for sr of 
conjugal rights against a wife, there being no 
defence, the usual order was made that she should 
return to her husband’s house within a certain 
number of days, & certify to the ct. that she had 
done so, & on the ct. being satisfied that she had 
a considerable separate estate, it further ordered 
that she pay the costs of the proceedings. Resp. 
was abroad & did nut obey the order of the ct. to 
return to her husband at all, or to pay the costs 
until after a long delay. The ct. ordered a writ 
of sequestration to issue against her cstatc, in the 
first instance, without attachment.—-MILLER v. 
MILLER (1870), L. R. 2 P. & D. ie ae 39 L. J. P. & 
M. 38; 22 L. T. 418; 18 W. R. 

Annotations : PPh aren v. ten erin 10 P. a 
o Us. 


Conad. Hyd ev. Hyde (1888), 13 P. D. 166. Apld. 
Wigand, e Wigand (1913), $2 L. J. K. B. 735. 


1782. Personal representative.|— 
SyYKEs v. Dyson, No. 1801, post. 

1783, —— .|—ALLEN v. ALLEN, No. 1807, 

ost, 
7 1784. ——— Return to writ of attachment—-Made 
before return day.]|—(1) A sequestration will not 
issue on a return to a writ of attachment which is 
made before the return day mentioned in the writ. 

(2) Awrit of attachment against a person residing 
within twenty miles of London is void ab initio, 
is made returnable on a day certain instead of 
immediately.— Re BRown (1868), 16 W. R. 962. 

1785, Issue of fresh sequestration—For unsatis- 
fled portion of debt.|—YarroTH v. SEyYs (1720), 
Bunb. 62; 145 E. R. 595. 

1786. Irregular writ—Waiver of irregularity— 
Defendant’s instructions to sequestrators.]—ConsT 
v. BARR, No. 1792, post. 

1787. Registration of writ—-Court cannot vacate 
registration —- Land Charges Act, 1888 (c. 51).]— 
A husband being in default for non-payment of 
alimony & costs writs of sequestration were issued 
to enforce payment, & were duly registered under 
the above Act. Before the sequestrators could 
sell the property in respect of which the writs had 
been issued, the husband assigned his interest 
therein, & the assignee having satisfied the claims, 
by paying an agreed sum into ct., petitioner with 
the concurrence of all parties applied to discharge 
the sequestrators & to vacate the registration of the 
writs :—Held: there was no power under the Act 
to order the registration of the writs to be vacated. 
—Coox v. Cook (1890), 15 P. D. 116; 59 L. J. P. 
69; 62 L. T. 667; 38 W. R. 656. 

——.|—Sce, further, Sect. 2, sub-sect. 7, ante. 


B. Against Whom Writ may Issue. 


ao S.C., Ord. 42, r.313; Ord. 43, r.6; Ord. 
r 


1788. Person in custody—On attachment.) — 

















_ 


EXECUTION. 


Deft. committed to the Fleet for not performing 

a decree & sequestration & pltf. put in possession 

of the lands, shall not be discharged till the lands 

be assured to pltf. or money & damages satisfied.— 

fe v. DINHAM (1611), 1 Rep. Ch. 152; 21 
. R. 535. 

Mh hGo. .|—-A receiver having been 
appointed, with the usual directions for the tenants 
to attorn; & a tenant having been served with 
a writ of execution of the order, & arrested upon an 
attachment & turned over to the Fleet, application 
was several times made for a sequestration, but 
the ct. refused it as a double execution, he being 
no party to the suit.—A.-G. v. TANCRED (prior to 
1798), 2 Dick. 798; 21 EK. R. 481. 

1790. Only after return of attach- 
ment.j|—In Chancery, not only the body of deft., 
but also his lands & goods, are liable to a sequestra- 
tion; but no sequestration lies till the time for 
the return of the attachment is out, on which the 
body was taken.—MaARTIN v. KERRIDGE (1733), 
3 P. Wms. 240; 24 E. R. 1045, L. C. 

1791. -|—On hearing the cause, a 
commission of partition was directed to divide 
the estate in moieties between pltf. & deft. with 
directions for parties to produce deeds, etc., 
before the comrs. Deft. being in contempt for 
not producing the decds, etc., he was taken on an 
attachment, being served with a writ of execution 
of the decree, & turned over to the Fleet. A 
sequestration was ordered to issue against him.— 
Triac wv. Triaa (1759), 1 Sim. & St. 274; 1 Dick. 
325: 21 E.R. 291. 

1792. —_— -~-——- Not brought up by habeas 
corpus.|—(1) Qu.: whether it is regular to issue 
a sequestration against the property of a party 
who is in the Fleet under process from the 
Common Pleas, & 1s detained also upon an 
attachment from the Ct. of Ch., but who has not 
been brought up by habeas corpus to the bar of 
the ct. in order to be turned over to the custody 
of the warden. 

(2) The irregularity of a sequestration is waived, 
if the party, against whom it is issued, gives the 
sequestrators directions how to deal with his 
property.—Const v. Barr (1826), 2 Russ. 161 ; 
38 E.R. 296, L. C. 

Annotation :—Mentd. Ie Suisse (18412), 6 Jur. 654. 


1793. Defendant in Ireland— Only after in- 
effective sequestration in this country.|—The Ct. of 
Ch. in England may grant a sequestration against 
deft. in Ireland, but it must be after a sequestra- 
tion taken out here & nulla bona returned.— 
LRYER v. BERNARD (1724), 2 P. Wms. 261; 24 
KE. R. 7223; sub nom. Fryar v. BARNARD, 2) Kq. 
Cas. Abr. 711, L. C. 

Annotation Cond. Portarlington v. Soulby (1834), 3 

My. & K. 

1794. See ae v. VERNON (1725), Cas. 
temp. King, 5; 9 Mod. Rep. 124; 2 Eq. Cas. Abr. 
711; 25 B. R. 19). 

1795. Member of Parliament.] —- CLIrFForD’s 
(LorD) CASE, No. 1725, ante. 

1796. -|—If there be a sequestration nisi, 
for want of an answer, against a member of 
Parliament, & he puts in an answer before the 
order is made absolute, & exceptions are taken to 
the answer, the ct. will enlarge the time for showing 
cause till it appear whether the answer is sufficient. 
—BUTLER v. RASHFIELD (1751), 3 Atk. 740; 26 
BE. R. 1224, L. O. 

1797. Peer — Infant.] —Writ of sequestration 
against an infant lord for not appearing.—ANON. 
(1684), 2 Cas. in Ch. 163; 22 KE. zg 

1798. ]—Where a peer of the realm 
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appeared, & did not answer, formerly an attach- 
ment lay; but now by order of Parliament, no 
process lies, but a scquestration.—ANon. (1687), 
Comb. 62; 90 . R. 344. 








1799. .}—CiirForD’s (LorD) CasE, No. 
1725, ante. 
1800 .] — SMALLBROOKE v. DONNEGAL 


(LorD) (1795), 3 Anst. 647; 145 E. R. 904. 

1801. Personal representative.|— Writ of seques- 
tration issued against the property of a personal 
representative, who was in default for non- 
compliance with an order for payment of moncy, 
without attachment of his person.—SyKEs uv. 
Dyson (1870), L. R. 9 Eq. 228; 39 L. J. Ch. 288 ; 
21 L. T. 696. 

1802. Lunatic—Not so found—Order made be- 
fore becoming lunatic.|—RoBINSON v. GALLAND 
(1889), 5 T. L. R. 504. 

Companies.|—See VPart II., Sect. 6, sub-sect. 
5; Sub-sect. 2, B., ante. 

Corporations.]|—Sce Corporations, Vol. XIII., 
pp. 126, 427, Nos. 1499-1506 ; Part II., Sect. 6, 
sub-sect. 6; Sub-sect. 2, B., ante. 

Foreign sovereigns & ambassadors.|— See Part 
II., Sect. 6, sub-sect. 10, avite. 


C. The Order or Judgment. 

See R. 8. C., Ord. 41, r.53; Ord. 43, r. 6. 

1803. Service of order—-Sufficiency of—Incum- 
bent absent from parish—Service at vicarage.| 
Leaving a copy of a monition in a room of the 
vicaiage house is suflicicnt service whereon to 
found a sequestration, although the incumbent 
do not reside there, but is absent from the parish, 
& his place of abode unknown, the officiating 
minister being the sequestrator, & having the 
original monition in his possession.--GREEN vt. 
COBDEN (1836), 2 Bing. N. C. 627; 2 Hodg. 6; 
3 Scott, 80; 5 L. J. C. P. 209; 1382 BE. RR. 242. 

1804. ——- —-—- Defendant in Scotland—-Service 
at house in England.|—-(1) Service of process at 
the house of deft. in England, who was at the 
time residing in Scotland :—Held: good service. 

(2) Personal service of the order nisi for a 
sequestration on deft. in Scotland, is good service, 
on which to found the order for a sequestration.— 
DAVIDSON v. HASTINGS (MARCHIONESS) (1838), 
2 Keen, 509; 7 L. J. Ch. 215; 2 Jur. 756; 45 
Hs: is 728: 

Annotations :—As to (1) Consd. Carron Iron Co. v. Maclaren 


(1855), 5 H. L. Cas. 416. Refd. Blackstune v. Laurie 
(1845), 2 Holt, Kq. 23. 


1805. Personal service—-Generally neces- 
sary.|—HyYDE v. LlyDE, No. 1855, post. 

1806 When dispensed with—De- 
fendant abroad.]—Costs & alimony, decreed in a 
matrimonial suit, not being paid by the husband, 
who had gone to reside beyond sea, the ct. pro- 
nounced him in contempt, & decreed the same to 
be signified, in order to sequestration, under 
2&3 Will. 4, c. 4, without personal service of the 
monition.—MorsE v. MorRSE (1846), 5 Notes of 
Cases, 49. 

1807. ———- Defendant evading service. | 
—Resp. in a suit for restitution of conjugal 
rights was evading service of the decree, & an 
order as to custody of children. The ct., though 
she was not abroad, ordered a writ of sequestra- 
tion to issue, without a previous writ of attach- 
ment or personal service of the decree or order.— 
ALLEN v. ALLEN (1885), 10 P. D. 187; 654 L. J. P. 
77; 33 W. R. 826. 

Annotations :—Consd. Hyde v. Hyde (1888), 13 P. D. 166. 
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g. Action for ejectment—Defence by 
sequestrators.]/—Reference granted to 




















benefit of all 


inquire whether it would be for the 
parties, 
trators make defence in the name of 
the proper person, to an ejectment 
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Apld. Re Wigand, R v. Wigand (1913), 82 L. J. K. B. 
or Refd. Ac Suarez, Suarez v. Suarez, [1918] 1 Ch. 








1808. —— —— -—-—.]|—HyprE v. HYDE, 
No. 1855, post. 
1809. —— —-— —~—-.]—Where a person, 


against whom an order has been made in the 
K. LB. Div. ordering him to do a particular act, 
disobeyed the order with full knowledge of its 
having been made & went out of the jurisdiction 
before it had been formally served upon him, 
the ct. on an application for the issue of a writ 
of sequestration to enforce the order, dispensed 
with personal service of the order disobeyed & 
directed the writ to issue.—R. v. WIGAND, [1913] 
2K. B.419; 109 L. 1.1115; sub nom. Re WIGAND, 
, 82 1. J. K. B. 735; 29 T. L. 





509, D. C. 
Annotation :—Refd. 2’e Suarez, Suarez v. Suarez, [1918] 
1 Ch. 176. 


1810. —-—_- ——- —--- Order for payment of 
costs.|---Re DEAKIN, Ew p. CATHCART, No. 1779, 
ante. 

1811. Indorsement of order—R. S. C., Ord. 41, 
r. S—When necessary.|—SELOUS v. CROYDON 
RURAL SANITARY AUTHORITY, No. 1744, ante. 

1812. —— ——- ——.|--Re DEAKIN, Lu p. 
CATHCART, No. 1779, ante. 


1), Order Nisi for Sequestration. 

1813. Service of order nisi——Sufficiency-—On 
clerk in  court.]-—SMALLBROOKE v. DONNEGAL 
(LorD) (1795), 3 Anst. 647; 145 E.R. 994. 

1814. —-— —--— ~-— Personal service impos- 
sible.]---Service of an order of sequestration nisi 
upon the clerk in ct. good, the pltf. having tried 
in vain to serve it personally.—LoOTHIAN (MAR- 
oe) v. GARFORTH (1799), 5 Ves. 113; 31 HK. R. 
99. 

1815. -_— Personal service—Defendant 
in Scotland.|—-Davipson v. IJasTinas (MAR- 
CHIONESS), No. 1804, ante. 

1816. Service of order absolute—Personal ser- 
vice necessary.]——SMALLBROOKE v. DONNEGAL 
(Lonp) (1795), 3 Anst. 647; 145 lo. R. 994. 





SUB-SECT. 4.—EXECUTION OF WRIT. 
A. In General. 

1817. For what sum plaintiff liable—Amount 
received from sequestrators—-Larger sum realised 
by sequestrators.,—Dacres (LApy) v. CHUTE, 
No. 1866, post. 

1818. Proceedings in aid—Attachment.|—The 
cl. refused to enforce a writ of sequestration by 
an attachment against the tenants who held 
under the person whose estate had been seques- 
tered, & who refused to give up possession, but 
ordered a writ of assistance to the sheriff to be 
issued.— BAYLEY v. BAYLEY (1859), 4 Sw. & Tr. 
222; Sea. & Sm. 74; 29 L. J. P.M. & A. 723 
164 KH. R. 1502; previous proceedings, 29 L. J. 
P.M. & A. 146. 

1819. Writ of assistance.|—-BAYLEY v. 
BayYLEy, No. 1818, ante. 





B. The Sequestrators. 

1820. Power to break open—Boxes.]—- PELHAM 
(LorbD) v. NEWCASTLE (DuCHEss), No. 1849, posi. 

1821. ——— Doors.]|—Comrs. under a writ of 

sequestration have authority to break open doors 

brought against the lands 


sequestration. —- CRONE v. 
(1827), 2 Mol. 389.—IR, 





under 


that seques- O’DELL 
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in discharge of their office, by comparison with 
the proceeding under a commission of rebellion.— 
LOWTEN v. COLCHESTER CORPN. (1817), 2 Mer. 
395; 35 KE. R. 9913; subsequent procecdings, 3 
Mer. 543. 

Anesaton :—Apld. Harvey v. Harvey (1884), 26 Ch. D. 


1822. -—— Sealed documents—Unless restrained 
by court.|—The agents of a debtor against whom 
a writ of sequestration had been issued were 
ordered to hand over letters & documents of the 
debtor in their hands to the sequestrators, & to 
deposit other documents in ct. They had handed 
over most of the documents in sealed packets :— 
Held: the sequestrators were entitled to break 
the seals & to examine all the documents, with 
the exception of such documents as the ct. should 
ascertain to be of a confidential character, for the 
purpose of ascertaining whether there were 
further assets of the debtor which it was their 
duty to collect.—Re SUAREZ, SUAREZ v. SUAREZ 
(1918), 88 L. J. Ch.10; 119 L. T. 667; 34 T.L. R 
586; 62 Sol. Jo. 791. 

1823. Disturbance of possession—Dispossession 
— Restored by injunction.) — (1) Scquestrators 
forcibly dispossessed, restored by injunction. 
(2) No examination pro intercsse suo, before the 
sequestrators have made a return.—PELHAM 
(LORD) v. NEWCASTLE (DUCHESS) (1713), 3 Swan. 
289, n.; 36 E. R. 867. 


Annotation i—As to (2) Refd. Goldsmith v. Goldsmith 
(1846), 5 Hare, 123. 
1824. --—- Contempt.]—ANuEL v. Smitu, No. 
85, ante, 
1825. - Not without leave of court.|—The 


poesession ‘Ol a receiver or sequestrator is not to 
be disturbed without leave of the ct.—Brooks v. 


GREATUED (1820), ] Jac. & W. 1763 37 KK. i. 
342. 
Annotations :-—Folld. Musadece M. C. Sherazee v. Meerza 


Shoostry (1854), 8 Moo. BP. C. C. 90. 

v. Short (1844), 3 Iare, 461. 

1826. A sequestrator in possession 
is not to be disturbed by a claimant without 
leave of the ct. The usual mode is to apply for 
permission to bring an action of cejectment or to 
examine pro interesse suo.—-MUSADEE MAUHOMED 
CAZUM SHERAZEE v. MEERZA ALLY MAHOMED 
SHOOSTRY (1854), 8 Moo. P. C. C. 903; 6 Moo. 
dnd. App. 27; 14 I. R. 35. 

1827. Proceedings against —- Detinue — Goods 
taken by sheriff.] — Detinue will lie for goods 
taken by a sheriff under a sequestration fn the 


Reid. Winpringham 








Ct. of Ch.—BrocrRave v. Warrs (1599), Cro. 
Iliz, G51; 78 I. WR. 890. 
1828. —-—- For abuse of power.|—lDroceedings 


against a sequestrator for abuse of his power.-— 
PrELHAM (LORD) v. J1ARLEY (LORD) (1713), 3 
Swan. 201, n.3; 36 E. BR. 868, L. C. 

Remedies of third parties .|—See Sub-scct. 6, 
B. (b), post. 





C. What Property may be Taken. 
_ 1829. Real estate —- Freeholds.| — WulrkuEAp 


- HWArRison (1730), 1 Barn. K. B. 431; 2 Ig. 
Cas. Abr. 712; 94 I. WR. 290. 
1830. -- -— ‘Copyholds »~—Though it was true 


sequestrations ran upon copyhold 3; yet it was to 
be doubted whether it could be ‘revived in the 
hands of the heir to such lands (per CuR.).— 


EXECUTION. 


WHITEHEAD v. HARRISON (1730), 1 Barn. K. B. 
431; 2 Eq. Cas. Abr. 712; 94 EH. R. 290. 
: .|—CAERMARTHEN (MARQUESS) 
v. LIAwson, No. 1930, post. 
1832. Rents & profits thereout.|—PoPE v. 
ba (1785), 1 Cox, Eq. Cas. 194; 29 EB. R. 
25. 
aunontion :—Refd. Johnson v. Chippindall (1828), 2 Sim. 
oe 














Sequestration discharged as 
to an annuity after the death of the offender.— 
PROCTOR v. REYNEL (1664), 1 Rep. Ch. 247; 21 
K. R. 563. 

1834. .]}—(1) Deft., against whom a seques- 
tration had issued, was entitled to a rentcharge 
issuing out of the estate of A., with power of 
distress; the rentcharge being in arrear was 
claimed both by the sequestrators & deft. A. 
offered to pay the arrears to the sequestrators on 
being indemnified; but no protection having 
been afforded her, she paid over the arrears to 
deft., who threatened to distrain :—Held: A. was 
entitled to protection, & an application ought to 
have been made to the ct. for an order for her to 
pay; &, under the circumstances, she was not 
liable to repay the amount to the sequestrators. 

(2) Choses in action are subject to the process 
of sequestration. In a clear & simple case a 
sequestration may be made effective in respect of 
choses in action by an order only, or a voluntary 
payment may be protected; in other cases it may 
be necessary to resort to an action or suit under 
the direction of the ct.—WILSON v. METCALFE 
(1839), 1 Beav. 263; 8 L. J. Ch. 8313; 3 Jur. 601 ; 
48 I. R. 941. 

Annotations :—As to (1) Refd. Hrap rnb v. Short (1844), 
ios J. Ch. 300; Knight v. Knight (18 ee 25 ean ore 


Crispin v. Cumano (1869), L. R. 
Craig v. Craig, [1896] P. 171. As to (yf Ay Id: Miller v. 
Huddlestone (1882), 22 Ch. Me 233. efd. fre Houre, 
Ke p. Nelson (1880), 14 Ch. D. 413; Fe Slade, Slade v. 
Hulme (1881), 18 Ch. D. anne ‘Generally, Red. Tathun 
v. Parker (1853), 22 L. J. Ch. 903. 








1835. ——.|—CLINTON v. CLIN'ron, No. 1753, 
ante. 
1836. —-—— Subject to defeasance.! ---- ‘lestator 


gave an annuity to pltf. for life, or until he should 
assign or encumber his interest under the will, or 
any part thereof, or until he should do or suffer 
some act or thing, or something should occur, 
whereby his interest under the will, or any part 
thereof, should, or might be, or but for that 
stipulation would, become vested in some other 
person, or whereby he would cease to be bene- 
ficially in receipt of the annuity; testator also 
gave two other specific gifts to pltf., to which the 
same clause of forfeiture was by reference ap- 
pended, & a share of the ultimate residue of his 
estate to which the forfeiture clause did not 
apply. In Dec. 1874, a writ of sequestration was 
issued against pltf. Upon this the trustees of the 
will were advised that the forfeiture took effect, 
& they ceased to pay the proceeds of the annuity 
& the other gifts to pltf. In Mar. 1875, pltf. 
commenced this suit against them. In May, 
1875, pltf.’s interest in the residue of testator’s 
estate was sold under an order of the ct. that 
issued the writ of sequestration. A special case 
was stated for the opinion of the ct. as to whether 
pltf.’s interest under the will had not ceased under 
the forfeiture clause :—/Held: (1) pltf. was no 
longer entitled to receive the annuity, or the 
proceeds of the other gifts, which ceased to be 
payable from the date of the sale of the residue ; 
& all further proceedings in the suit must be 
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stayed, & pltf. must pay the costs of the suit & 
the Special: case; (2) pltf. had no ground of 
action against the trustees, & they were perfectly 
right in refusing to pay the annuity & proceeds 
of the other gifts after the issue of the writ of 
sequestration.—Di1xon v. Row (1876), 35 L. T. 


8. 
1837. Personal estate.|-PoPE v. WARD (1785), 
1 Cox, Eq. Cas. 194; 29 E. R. 1125. 
anuclanar :—Refd. Johnson v. Chippindall (1828), 2 Sim. 
5 


1838. Choses in action.|—-DUNDAS v. DUTENS, 
No. 607, ante. 

1839. ——.]|—-Bill stating a scquestration for 
want of an answer prayed a discovery & account 
of all money or other property of deft. in the 
original cause in the hands of defts., who were 
bankers, at the time of service of the sequestra- 
tion, or since. Upon demurrer as to the money 
& answer as to the rest of the bill the Lord Chan- 
cellor determined against the demurrer upon the 
form, considering it overruled by the answer; & 
would not in that stage of the cause decide the 
two points, whether a sequestration on mesne 
process can be executed farther than to pay the 
expenses ; & whether a chose in action Is liable 
to sequestration. —SIMMONDS v. KINNAIRD (LORD) 
(1799), 4 Ves. 7353; 31 KE. R. 380, LL. C. 

Annotations :—Folld. Wilson v. Metcalfe (1839), 8 L. J. Ch. 
330. Refd. Walker v. Bell (1816), 2 Madd. 21; Francklyn 
v. Colhoun (1819), 3 Swan. 276; Johnson v. Chippindall 
(1828), 2 Sim. 55; Goldsmith ». Goldsinith (18416), 5 
Hare, 123; Te Slade, Slade v. Hulme (1881), 18 Ch. D. 
653; Craig v. Craig, [1896] 2. 171. 





1840. -—-—.]—- WILSON v. METCALFE, No. 1834, 
ante. 
1841. ——-— Salary or pension, etc.—Salary of 


Royal Equerry.|—A salary to an equerry to one 

of the Royal Family is not a subject of seques- 

tration. -- FENTON v. LowTrHikr (1787), 1 Cox, 

Hq. Cas. 315; 29 MW. RR. 1182, L. C. 

Annotation :—Reld. Hyde v. Hyde (1888), 13 P. D. 166. 
1842. .|-—-SNnow v. Boiron, No. 1763; 

ante. 














.|—See, further, BANKRUPTCY, Vol. V., 
pp. 927-930, Nos. 7504-7615 ; CHosis IN ACTION, 
Vol. VIII., pp. 486-441, Nos. 135-176. 

1843. Growing crops.|— DICKINSON v. SMITH, 
No. 1905, post. 

1844. Money to credit of defendant—In court in 
another cause—-Reversionary interest in stock.|— 
A sequestration having issued against deft. who 
was entitled to a reversionary interest in stock 
standing in the name of the Accountant-General 
in another cause, the ct. gave the sequestrators 
liberty to sell that interest.—-CowrmRr v. TAYLOR 
(1848), 16 Sim. 314; 60 E. R. 8955 subsequent 
proceedings, sub nom. FKouLerr vy. JEFFERYES 
(1850), 1 Sim. N.S. 3. 
senator :~Mentd. ‘aylor v. Taylor (1819), 1 H. & Tw. 


1845. --— —-—.|]—-H., being an accounting 
deft. in one of two suits in different branches of 
the ct. & a party to the other, & entitled to a fund 
under a decree in that suit, was ordered to pay a 
sum of money as such deft. ; but failing to do so, 
sequestration issucd, & there being no return, the 
sequestrators petitioned for payment to them of 
the fund ordered to be paid to H. into the other 
suit, or a transfer of such fund into the other 
suit :—Held: there being no dispute as to H.’s 











1838 i. Choses in action.}—A chose in | CANADIAN LOAN 
action can be reached by process of 
sequestration.—IRVING v. Boyp (1868), 
15 Gr. 157.—CAN 

1838 fi. ——.]—Nemble: under a writ 
of sequestration a debtor’s choses 


in action can be reached.—LONDON & 


1838 iii. 





& Agency Co. v. 
MERRItTr (1882), 32 C. P. 375.—CAN. 


.|—Dividends of bank 
stock, being choses in action, cannot 
be sequestered.——M‘CARTHY v. GOOLD 
(1810), 1 Bali & B. 387.—IR. 
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title, a petition might be presented in both suits 

to the Lord Chancellor asking for a transfer, this 

ct. granting an injunction to restrain H. receiving 
the fund, with liberty to apply to discharge the 
injunction in case the superior ct. should refuse 

the application. —KNIGHT v. KNIGHT (1856), 25 

L. J. Ch. 848; 4 W. R. 771. 

1846. Deposit on appeal.|—Where 
the deposit on an appeal had been ordered to be 
returned to applt., & before it was paid to him 
sequestration was issued against him for non- 
payment of costs previously due, the deposit was 
ordered to be paid to the sequestrators instead of 
applt.—CoNnn v. GARLAND (1873), 9 Ch. App. 
101; 22 W. R. 175, L. C.& L. J. 

1847. Dividend—Bank of England stock.] 
—In a testamentary suit an order was made on 
deft. both as exor. of the original deft. & as being 
himself a party, to pay the taxed costs. The 
costs not having been paid within the time 
appointed, & deft. being abroad, a writ of seques- 
tration issucd against his real & personal estate. 
A large amount of stock was standing in the 
books of the Bank of England to the credit of 
deft., as exor. of the original deft. in the suit, & 
a dividend was due thereon :—Held: the Ct. of 
Probate had no authority to make an order upon 
the Bank of England, without their assent, to 
pay over such dividends to the sequestrators.— 
CRISPIN v. CUMANO (1869), L. R. 1 BP. & D. 622 ; 
38 LJ. P.& M. 28; 20 L. 1. 150; 17 W. R. 535. 
Annotations :—Refd. Clarke v. Clarke (1873), L. I. 3. P. & D. 

573; Ite Slade, Slade v. Hulme, (1881), 18 Ch. D. 653; 

Craig v. Craig, [1896] P. 171. 

1848. —— Fund in court.|—A dividend of 
a fund in ct. the income of which had been 
ordered to be paid to the separate use of a married 
woman, who was entitled to the same for life for 
her separate use without power of anticipation, 
fell due four days before the issue of a writ of 
sequestration for costs ordered by the Ct. for 
Matrimonial Causes to be paid by the married 
woman. Notice of the issue of the writ having 
been given at the Paymaster-General’s office, 
payment of the dividend had been refused. Upon 
petition :—Held: the sequestrators were entitled 
to take so much as necessary of the dividend in 
satisfaction of their demand.—-CLAYDON v. FINCH 
aa L. R. 15 Eq. 266; 42 L. J. Ch. 4163 28 
L. T. 101. 

Annotations :—Consd. Ite Slade, Slade v. Hulme (1881), 
18 Ch. D. 653; Hood Barrs v. Cathcart, [1804] 2 Q. B. 
559; Pillers & VPershouse v. Edwards (1894), 71 L. I, 
788. Refd. He Glanvill, Ellis v. Johnson (1886), 31 Ch. D. 
532; Craig v. Craig, [1896] DP. 171. 

1849. ---_- Balance at bank.]—-(1) A sum of 
money in the hands of the banker of a party 
eae ob whom oa sequestration had issued, seques- 
ered. 

(2) Power of sequestrators to open boxes, etc. 
—-PELHAM (LORD) v. NEWCASTLE (DUCHESS) 
(1713), 3 Swan. 290, n. 3; 36 E. R. 868, 

Annotation :—As to (1) Refd. Johnson v. Chippindall (1827), 
2 Sim. 55. 

1850. -|---An exor. had deposited at 
his bankers money, being part of testator’s 
estate, & an order had been made that the exor. 
should pay the moncy into ct., & sequestration 
had issued against him:—Held: an adverse 
order to pay the money in could not be made 
against the bankers, not being parties to the suit, 
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k. Interest of surety—In_ debt 
for which he is surety.}/—-The right or 
interest of a surety in regard to the 
money for the payment of which he is 
atl pone be igs He by Pog uestte: 

on.-— ING, OYD 868), 5 
Gr. 157.—CAN, : i 


600 


Sect. 6.—Writ of sequestration: Sub-sect. 4, C. & 
D. (a) & (b) i. & 44] 

but on their submission to the jurisdiction a 

directory order was made.—MANTON v. MANTON 

(1870), 40 L. J. Ch. 93. 

Annotation :—Refd. Craig v. Craig, [1896] P. 171. 

1851. -]—Where a sequestration had 
been issued against A.:—Held: A.’s balance at 
his bankers might be attached under it, & the ct. 
had jurisdiction to order the bankers to verify & 
pay the balance to the sequestration account.-— 
MILLER v. HUDDLESTONE (1882), 22 Ch. D. 233 ; 
62 L. J. Ch. 208; 47 L. T. 570; 31 W. R. 138. 
Annotation :—Refd. Craig v. Craig, [1896] P, 171 

1852. When order of court made.}— 
On failure of P. to pay into ct., in accordance with 
an order in an administration action, the sum of 
£136, a writ of sequestration was issued against his 
estate. On the same day as the writ was issued 
the sequestrators gave notice thereof to the 
manager of the C. branch of the L. & C. Banking 
Co., where P. had an account, the balance to his 
credit at that time being £204. The manager 
having refused to pay over to the sequestrators 
the balance to the credit of P. without an order 
of ct., a summons was at once taken out with the 
view of obtaining an order & served on the banking 
co. Since the notice of sequestration had been 
given to the manager of the C. branch the cheques 
of P. had been honoured, so that a balance of 
£137 only remained to the credit of P. :—Held: 
the banking co. could not be ordered to pay the 
sum of £204 into ct., but only the balance of £137. 
—Re POLLARD, POLLARD v. POLLARD (1902), 87 
L. T. 61; 51 W. R. 111; 18 T. L. R. 717; 46 
Sol. Jo. 649. 

Annotation :-—Apld. Giles v. Kruyer, [1921] 3 K. B. 23. 

1853. Property of public authority—Although 
held upon specific trusts.|—SpokEs v. BANBURY 
Boanp oF HEALTH, No. 1742, ante. 

1854. Income of trust fund— Payable to de- 
fendant.]— Re SLADE, SLADE v. HULME, No. 
1755, ante. 

1855. —-— Married woman—Fund subject 
to restraint on anticipation.|—-A husband having 
obtained a decree nisi for divorce, an order was 
made for the wife to give up his children to him. 
This order was not served upon her personally, 
but it appeared that she knew of the order & kept 
out of the way to avoid service. The children 
were not delivered up, & the father could not 
discover where they were. A further order was 
thereupon made for a sequestration to issue 
against the estate of the wife, & directing her 
mother, sister, & brother-in-law, who were shown 
to be in communication with her, to attend to be 
examined as to their knowledge of the where- 
abouts of the wife & children. The wife was 
entitled under her marriage settlement to an 
income for her separate use with a restraint on 
anticipation :—Held: (1) it was no objection to 
the form of the writ of sequestration that it was 
in general terms without expressly defining the 
property of the wife which was subject to seques- 
tration; (2) the sequestration could not during 
the coverture be enforced against future income, 
as to which the wife was restrained from anticipa- 
tion, but that it applicd to arrears which were due 
when the order for sequestration was made ; 
(3) the sequestration was properly issued without 
personal service of the previous order. 

As a general rule before a sequestration could 
be issued for disobedience to an order, the order 
iunust have been personally served; but if the 
person had been present in ct. & had heard the 
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order made, or, if it was shown that he had been 

evading personal service, then it was not necessary 

to prove personal service (CoTron, L.J.).—HYDE 

v. HyDE (1888), 13 P. D. 166; 571. J. P. 89; 59 

L. T. 529; 36 W. R. 708; 4 T. L. R. 586, C. A. 

Annotations :-—As to (2) Consd. Hood Barrs v. Cathcart, 
{1894] 2 Q. B. 559; Re Lumley, Ex p. Hood Barrs, 
[1894] 3 Ch. 135; Pillors & Porshouse v. Kdwards (1894), 
71 L. T. 788. Retd. Cox v. Bennett, [1891] 1 Ch. 617; 
Bolitho v. Gidley, [1905] A. C. 98. As to (3) Apld. 
Kistler v. Tettmar, [1905] 1 K. B. 39. Consd. We Tuck, 
Murch v. Loosemore, [1906] 1 Ch. 692. Reld. Re Suarez, 
Suarez v. Suarez, {1918} 1 Ch. 176. Generally, Retd. 
Michell v. Michell, [1891] P. 208; Favard v. Favard 
(1896), 75 L. T. 664. 

1856. -|—Where a married 
woman has separate estate restrained from 
anticipation, Married Women’s Property Act, 
1882 (c. 75), does not enable a judgment to be 
enforced against arrears of income to which the 
restraint applics, accruing due after the date of 
the judgment, either by the appointment of a 
receiver, by sequestration, by a charging order, or 
by any kind of process.—Hoop Barrs v. CATHU- 
CART, (1894] 2 Q. B. 559; 63 L. J. Q. B. 602, 798 ; 
70 L. T. 862, 865; 42 W. R. 628; 10 T. L. R. 
541; 38 Sol. Jo. 562; 9 R. 802, C. A. 

Annotations :—Expld. Pillers & Pershousev. Edwards (1894), 
7141. T. 788. olid. Loftus v. Heriot, [1895] 2 q B. 212. 
Consd. Hood Barrs v. Heriot, [1896] A.C.174. Expld. & 
Apprvd. Whiteley v. Edwards, [1896] 2 Q. B. 48. Refd. 
Re Sampson, Sampson v. Sampson, [1896] 1 Ch. 630. 
Mentd. Holitho v. Gidley, [1905] A. C. 98. 


1857. .|—An order having been 
made for the payment of costs by a married woman 
who was tenant for life of real estate, for her 
separate use without power of anticipation :— 
Held: under a sequestration to enforce payment 
of the costs, the sequestrators could not take rents 
which had accrued due after the date of the order 
for payment, even though the writ of sequestration 
was issued after those rents had become due.— 
Re LuMuLEY, Lx p. Hoop Barxs, [18984] 3 Ch. 135 ; 
10 T. L. R. 5443; sub nom. Re LUMLEY, Hoop 
BARRS v. CATHCART, 63 L. J. Ch. 897; 71 L. T. 73 
42 W. R. 633; 38 Sol. Jo. 563; 7 LK. 400, C. A. 




















D. Management of Property. 
(a) In General. 

1858. Duty of sequestrators—Sequestration for 
want of appearance—Duty to take guidance of 
court.|— There is a difference between a 
sequestration for want of an appearance & for 
want of an answer; even in the first case it is to 
be looked upon only as a disiringas in infinitum at 
law, & the distress there ought to be only, at 
first nothing, then increasing by degrees, as the 
ct. directs in order to compel an appearance; so 
the sequestrators ought in the first case, after 
seisure of some goods, to apply to the ct. for further 
directions for seisure, in order to compel an 
appearance ; but in the second case the sequestra- 
tors have no power to remove any goods much 
less to sell, for the goods are only to be retained in 
nature of a pledge to answer the contempt, & pltf. 
receives no injury by this, for he may set down his 
cause & his bill may be taken pro confesso (per 
Cur.).—DESBROW v. CROMMIE (1729), Bunb. 272 ; 
1 Barn. K. B. 212; 145 EF. R. 671. 


Annotations :—Consd. Goldsmith v. Goldsmith (1846), 10 
Jur. 561. Refd. Walker v. Bell (1816), 2 Madd. 21. 


1859. Sequestration for want of answer-— 
No power to remove goods—Or to sell.|-DrsBrow 
v. CROMMIE, No. 1858, ante. 

Goods to be held as pledge.}]— 
DESBROW v. CROMMIE, No. 1858, ante. 

1861. Attornment of tenants—Agreement must 
be pense Corn v. SEARELL, No. 1862, 
post. 
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1862. ——~- Sequestrators cannot take—Tenant 
may dispute sequestrators’ title.|—(1) A party, 
who, as tenant receives possession from another 
as landlord, is not allowed to dispute the title of 
the landlord. But where a party is in possession 
& attorns to another, from whom he did not 
receive possession, the attornment docs not 
preclude the tenant from disputing the title of 
the persons to whom he attorned. 

(2) A paper containing an attornment & stating 
that the person attorning is to hold upon terms to 
be afterwards agreed on, requires a stamp as an 
agreement stamp. 

(3) Persons who are sequestrators, under the 
authority of the Ct. of Ch., but have no 
interest in the premises, cannot take an attorn- 
ment to themselves as sequestrators.—CoRrnNISH v. 
SEARELL (1828), 8 B. & C. 471 ; 1 Man. & Ry. K. B. 
703; 6L.J. 0.8. K. B. 254; 108 E. R. 1118. 


Annotations :—As to (1) Consd. Doo d. Wright v. Smith 
(1838), 8 Ad. & Hl. 255. Refd. Doe d. Chawner v. Boulter 
(1837), 1 Nev. & P. K. B. 650; Jolly v. Arbuthnot (1859), 
4DeG. & J. 224 ; Morton v. Woods (1869), L. K. 4 Q. B. 

As to (2) Distd. Doc d. Linsey v. Edwards (1836), 5 

ar ge As to (3) Refd. Carlton v. Bowcock (1884), 

. TT. 659. 


(6) Under Order of Court. 
i. In General. 
18638. Granting lease of premises.} —- Decree 
against deft., & a sequestration upon it, & the 
sequestrators in possession of a house, which was 


make a lease, & the tenant to enjoy.—lIARVEY v. 
IIARVEY (1681), 3 Rep. Ch. 87; 21 KE. R. 737. 

1864, -|—Application to empower seques- 
trators in mesne process, to grant leases, refused. 
ae Hooker (1784), 2 Dick. 638; 21 KE. R. 
420, L. C. 

1865. -]|—Order to let a house & land in 
possession of sequestrator, on a contempt for not 
paying money into ct.—DUNKLEY v. SCRIBNOR 
(1815), 2 Madd. 443; 56 E. R. 398. 

1866. Felling timber.] — Sequestrators having 
by virtue of an order power to fell timber, they 
fell timber to the value of £7,000, & pay over but 
£2,000 to pltf. for whose benefit the sequestration 
was takenout. Pitf. not chargeable with more than 
the £2,000.—Dacres (LApy) v. CHUTE (1683), 
1 Vern. 160; 2 Cas. in Ch. 1043; 23 E.R. 387. 

1867. Attornment of tenants—To sequestrators.] 
—Tenants ordered to attorn to sequestrators, 
under a sequestration for a duty.—Woop v. 
ADAMS (1780), 2 Dick. 576; 21 HK. R. 394. 

1868. -|—GOLDSMITH v. GOLDSMITH, 
No. 1876, post. 

1869. Order for payment into court—Sum of 
money.|—A sequestration having issued for non- 
payment of money into ct. an individual in 
possession of a sum claimed by the party against 
whom the sequestration issued, & by a stranger, 
was ordered to pay that sum into ct.—FRANCKLYN 
v. COLHOUN, FRANCKLYN v. THORNHILL, RUCKER 
v. PINNEY (1819), 3 Swan. 276; 36 E. R. 860, 
L. C. 














Annotations :—Consd. Johnson v. Chippindall ( 
Sim. 55; Re Slade, Slade v. Hulme (1881), 18 Ch. D. 653. 
Refd. Wilson v. Metcalfe (1839), 8 L. J. Ch. 331; Gold- 
smith v. Goldsmith (1846), 5 Hare, 123; Ward v, Booth 
ate b L. R, 14 Kq. 195; Craig v. Craig, {1896} P. 171. 
entd. Saull v. Browne (1874), 10 Ch. App. 64. 


1870. Arrears of annulty—-Order to grantor 


828), 2 
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D. (b) ii. 


1, Application for sale—Necessity for 
notice. |—Notice must be given of an 
application for an order to sell property 


seized by sequestrators.—FORBES Vv. n 
cae (circa 1858), 1 Ch. Ch. 6.— 


m,-—— —.] — Ripeway Vv. 
Davis (1837), 2 Jo. Ex. Ir. 507.—IR, 
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to pay—When court has power to make—Grantor 
not party to cause.|—The ct. has no jurisdiction 
to order, upon motion, a person not a party to the 
cause, to pay into ct. the arrears of an annuity 
granted by him to deft. against whom a sequestra- 
tion has issued for want of a sufficient answer, 
unless the grantor has, by his conduct, waived 
the objection to the jurisdiction; but he may, 
notwithstanding, & without applying for the 
leave of the ct. obtain from the grantee a release 
of the annuity.— JOHNSON v. CHIPPINDALL (1828), 
2 Sim. 55; 57 E.R. 711. 
Annotations :—Refd. Wilson v. Metcalfe (1839), 8 L. J. Ch. 
331; Ward v. Booth (1872), L. R. 14 Eq. 195; He Slade, 


Slade v. Hulme (1881), 18 Ch. D. 653; Craig v. Craig, 
[1896] P. 171. 


1871. Compelling payment of rent from tenant— 
Tenant’s costs in motion—-Liability for.] —A 
person who had refused to pay the rent of a 
sequestered estate which he occupied as tenant 
to the sequestrators, except under an indemnity :— 
Held: entitled to his costs of a motion by the 
sequestrators to compel payment of the money.— 
WHITE v. Woop (1843), 2 Y & C. Ch. Cas. 615 ; 
21. 7T. 0.S.116; 7 Jur. 1124; 63 BE. R. 275. 

1872. Settlement of tenant rights—Claims for 
dilapidations.|— He BURKILI., GODFREY v. BURKILL 
(1873), 1 Seton’s Judgments & Orders, 7th ed. 
447. 

Foreclosure.|—Sce No. 1874, post ; Sub-sect. 4, 
D. (6) ii., post. 

ii. Sale. 

1873. When court will sanction—Not before 
writ returned.|—Upon a commission of sequestra- 
tion, the comrs. sequestered some live cattle, 
which, not being sufficient to answer the debt, it 
was moved for leave to sell these cattle, but 
denied, because the comrs. had not returned the 
commission; but when that was done, & it 
appeared what they had sequestered, & the value 
as so much in part of the debt, then for the 
remainder a new sequestration should issue, & a 
venditioni erponas to scll the goods sequestered 
upon the first.—YARROTH v. SEYs (1720), Bunb. 
62; 145 KE. R. 595. 

1874. —— On application for foreclosure.|— 
A bill of foreclosure being heard on a sequestration, 
& security being defective, the ct. decreed a sale, 
instead of a foreclosure, because if pltf. sued deft. 
on his bond, that would open a degree of fore- 
closure, & it is usual in such cases to refer it to a 
master to sct a value on the estate, & decree that 
pltf. should take it pro tanto—DAsliwoop v. 
BitHazEy (1729), Mos. 196; 1 Eq. Cas. Abr. 
317; 25 KW. R. 347. 

1875. Upon interlocutory proceedings.|— 
Sequestrators, upon a decretal order, have the 
same power to sell as on a final decree.—CADELL 
v. SMITH (1791), 3 Swan. 308, n.; 36 E. R. 875; 
sub nom. CAVIL v. SMITH, 3 Bro. U. C. 361, L. C. 

1876. Sequestration on mesne process— 
Not until costs ascertained—-Sale only for amount 
of costs.|—-(1) A sequestration on mesne process 
will in a proper case be executed, & the ct. will 
direct the tenants to attorn to the sequestrators ; 
but will not, until the amount of the costs is 
ascertained, nor except for the purpose of paying 
such ascertained amount of costs, direct the sale 
of goods seized under the sequestration, even 
though the value of the goods be gradually 
absorbed by the expenses of keeping them. 











. Seat on Stock Exchange. ]— 
A scquestrator applied for an order 
under the writ of sequestration to sell 
the defts.” seats on the Stock Ex- 
change :—Held: although the seats were 
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(2) It is not the practice to file a return to the 
writ of sequestration. —GoOLDSMITH v. GOLDSMITH 
(1846), 5 Hare, 123; 15 L. J. Ch. 264; 10 Jur. 
561; 67 lt. R. 853. ‘ 

1877. Petition under Judgments Act, 1864 
(c. 112).]—Deft. in an administration suit failed 
to comply with an order, which had been regis- 
tered, directing him to pay two sums of money 
into ct. to the credit of the cause. Sequestrators, 
under a writ issued by pltfs., having entered into 
possession of deft.’s real estate, a petition was 
presented by pltfs. under Judgments Act, 1864 
(c. 112), praying that such real estate might be 
sold & the proceeds applied in payment of the 
moneys due from deft. :—Held: pltfs. were not 
creditors to whom the real estate of their debtor 
had been delivered in execution, & petition dis- 
missed accordingly.— JOHNSON v. BURGESS (1873), 
I. R. 15 Eq. 898; 42 L. J. Ch. 400; 28 L. T. 188; 
21 W. RR. 453, L. J. 

Annotation :-—Apld. Ie Hustings, Ex py. Brown (1892), 61 
L. J. Q. B. 654. 





1878. Restraint of sale—Bankruptcy of debtor 
-——Jurisdiction of county court.|—A writ of seques- 
tration had been issued out of the Ch. Div. to 
enforce payment into ct., under which debtor’s 
property, both real & personal, was seized. Before 
sale debtor was adjudicated bkpt. upon the 
petition of other creditors, & the judge of the 
county ct. granted an injunction, undcr Bkpcy. 
Act, 1883 (c. 52), s. 10, restraining the sale :—- 
Held: (1) the sequestrator was a creditor within 
sect. 9, clause 1; (2) he was not a secured creditor 
within the proviso in clause 23 (3) he was not an 
exccution creditor who had completed an execution 
or attachment within sect. 45; & the ct. had 
jurisdiction to restrain the sale.—-Re LLASTINGS, 
Hx p. BROWN (1892), 61 L. J. Q. LB. 654; 67 L. T. 
234; 8. I. R. 6833; 836 Sol. Jo. 733; 9 Morr. 
234, D.C. 

Annotation :-—As to (2) Consd. Re Pollard, kx p. Pollard, 

{1903] 2 K. LB. 41. 

_ 1879. In respect of what property—-Leasehold.]— 
Land held for a term ordered to be sold by seques- 
trators towards satisfaction of a decree for £500.— 
LILLARD v. WARREN (1681), 3 Rep. Ch. 87; 21 
i. R. 737, 


1880. -——- —-—.|—-Surron v. Srone (1745), 1 
Dick. 107; 21 E.R. 209, L. GC. 
1881, —-— —~-.|—-(1) Bill for an account taken 


pro confesso against surviving exor. & devisee in 
trust, & leaschold estates taken under a seques- 
tration for want of an answer: the ct. would not 
order the sequestrators to sell ; but directed them 
to apply the profits. (2) Appointment of a re- 
ceiver in the place of the sequestrators discharges 
the sequestration —SuHaw v. Wricur (1796), 3 
Ves. 22; 30 E. R. 872. 








1882. Real estate.|--NEALE v. BEALING, 
No. 1770, ante. 
1883. Perishable goods.|-—The ct. will not 


order perishable goods taken under a sequestration 
for want of an answer to be sold before decree.— 
WILcocks v. WiLcocks (1762), Amb. 4215; 27 
H.R. 280. 

1884. -— - Furniture.].--Mircuztt v. DRAPER, 
No. 1887, post. 


the property of the debtors & should be 
saleable under process, & the ct. could 
apleuient its execution by ordering 
defts. to do any act necessary to effect, 
or to refrain from any act to obstruct, 
the sale of the seats: yet inasmuch 


as the ct. could not contro! the members 
of the exchange, no cffectual order for 
kale of the seats could be made.— 
LONDON & CANADIAN LOAN & AGENCY 
Co. v. MoRPHY (1885), 10 O. I. 86.—- 
CAN, 
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1885. Issue of vendition! exponas.|-YARROTH 
v. SEys, No. 1873, ante. 

.|—See, generally, Sect. 1, sub-sect. 13, ante. 

1886. Application for sale—By motion—On 
notice—Not of course.|—-NEALE v. BEALING, No. 
1770, ante. 

1887. -|—Motion to sell furniture 
under a sequestration for not performing the 
decree must be on notice.—MITCHELL v. DRAPER 
(1803), 9 Ves. 208; 32 EK. R. 582, L. C. 

1888. —— Ex parte—Party out of juris- 
diction.|—Order to sell goods under a sequestra- 
tion for not obcying the order of the ct. made on 
motion ex p., the party having gone out of the 
jurisdiction.—Re RusH (1870), 22 L. T. 1163 
18 W. R. 417. 

1889. ———_ —-— To be made in chambers——Not 
in court.|;—TURNER v. CLIFFORD, [1870] W. N. 
199. 

















SUB-SECT. 5.—RETURN TO WRIT. 
1890. Not usually made.|—CGoLDsMITH v. GOLD- 
smituH, No. 1876, ante. 


SUB-SECT. 6.—ICFFECT OF WRIT, 
A. Binding the Properiy. 
1891. From when property bound—JIssue of 
writ.!—Crorrs v. OLDVIELD (1676), 3 Swan. 
278, n.3 386 H.R. 863, 


Annolation :-— Refd. Empringhan v. Short (1844), 13 
L. J. Ch. 300. 


1892. ——- Not commencement of execu- 
tion.|—Bunrperr v. RockLiy, No. 1926, post. 

1893. To what extent bound—JIn favour of 
creditor—Where debtor becomes bankrupt.| — Re 
POLLARD, Lx p. POLLARD, No. 1724, ante. 

ae +. ]— See, further, BANKRUPTCY, 
Vol. IV., pp. 359, 360, Nos. 38356-3359. 

— + Bankruptcy of defendant.|—Sce BANK- 
nuPTCY, Vol. LV., pp. 359, 360, Nos, 3356-3359 5 
Vol. V., pp. 815, 835, Nos. 6932, 6933, 7068. 








B. Position of Third Partics. 
(a) Liights as against Sequestrators. 

1894. Alienee—Under voluntary conveyance— 
Pendente lite.]|—(1) Sequestration not defeated 
by a voluntary conveyance, pendente lite. 

(2) Sequestration against the heir for a personal 
duty decreed against the father.—WITHAM wv. 
BLAND (1675), 3 Swan. 276, n.; 36 E. R. 862. 
«Annotations :—Aas to (1) Refd. Colston v. Gardner (1681), 


2 Cas. in Ch. 43. 48 tou (2) Refd. Wharam v. Broughton 
(1748), 1 Ves. Sen. 180. 


1895. -—— Conveyance prior to sequestration—- 
With intent to defeat it.]—A sequestration prevails 
against a prior conveyance designed to defeat it ; 
not against prior conveyances for valuable con- 
sideration, or bond fide -——COULSTON v. GARDINER 
(1681), 3 Swan. 279, n.; 36 KK. RR. 8633 sub nom. 
COLSTON v. GARDNER, 2 Cas. in Ch. 43. 


Annotations : -—-Consd. Wharam v. Broughton (1748), 1 Ves. 
Sen. 180. Refd. Cook v. Cook (1739), 2 Com. 712. 


1896. For valuable’ consideration. | 
—COULSTON v. GARDINER, No. 1895, ante. 

1897. —-— --—— ———-.]—Birp v. LITTLEH ALES 
(1743), 3 Swan, 290, nw; 36 1d. R. S71, Le C. 
Annotation :---Refd. Mupringham v. Short (L844), 13 

L. J. Ch. 300. 











PART Ill. SECT. 6, SUB-SECT. 6.— 
B. (a), 


eo. Tenant — Right of sequestrators 
to = diatrain—Voluntary payment by 
tcnunt, }—Sequestrators cannot distrain, 
& if they do, they will be punished by 


Part II].—Partricuutar Forms or EXEcUTION. 





1898. Lessee—Lease after sequestration— 
No notice thereof.|—<A lease of lands in Ireland, 
made after the lessor’s estate had been put under 
sequestration for a contempt of the Ct. of Exch. 
in that kingdom :—Held: to be good, the lessee 
having no notice of such sequestration.— VICARS 
v. CoLcLouGH (1779), 5 Bro. Parl. Cas. 31; 2 
KE. R. 514, H. L. 

1899. Assignee—Of annuity.|— CoLE v. FRosT 
(1844), 4 L. T. O. S. 153. 

1900. Trustees—Deed ofassignment—-For benefit 
of creditors—Executed before default.|—An order 
was made in a suit in equity upon H., a trustee, 
to pay a balance found due from him on or before 
a day named. Shortly before the day fixed, 
li. by deed assigned substantially the whole of 
his property to trustees for the benefit of five 
creditors, excluding the persons interested in the 
trust money. The deed contained a proviso for 
redemption on payment of the debts due to the 
five creditors within six months, & a proviso that 
H. should continue in possession of the property 
comprised in it for six months, but not so as to 
let in any sequestration or other process, & that, 
in case any such process should be enforced, or be 
attempted to be enforced, the possession of H. 
should cease & determine. H. not having paid 
the money under the order of the ct., a sequestra- 
tion was issued against his property :—Held: 
the trustees of the deed were entitled to the pro- 
perty comprised in it as against the sequestrators. 
—ALTON v. HARRISON, PoysEeR v. MARRISON 
(1869), 4 Ch. App. 622; 38 L. J. Ch. 660; 21 
L. T. 282; 17 W. R. 1034, L. J. 


«fnnotations :-—Refd. Ite Bamford, Ke p. Games (1879), 
12 Ch. 1. 314; Boldero v. London .& Wostminster 
Discount Co. (1879), 5 Ex. D. 47. entd. Allen ». 
Bonnett (1870), 5 Ch. App. 577; Re Yates, Jer p. Brown 
(1879), 27 W. 2. 651; Mason v, Briton Medical & General 
Life Assocn. (1888), 4 T. L. R. 7553 Maskelyne & Cooke 
ee 11903) 1 K. B. 6713; Glegg v. Bromley, [1912] 


~474; Le Fasey, Zor p. Trustees, [1923] 2 Ch. 1. 

1901. Mortgagee—Possession obtained by se- 
questrators—Accountable for rents & profits.|-— 
A conveyance established against a sequestration, 
& the sequestrators, who had obtained possession, 
ordered to account to the alience for rents & profits. 
Another conveyance rescinded, but the alience 
declared entitled to be reimbursed from the subse- 
quent rents, the balance of payments for intcrest, 
taxes, & vepairs.—HAMBLYN v. Ley (1743), 3 
Swan. 301, n.; 36 HK. AR. 8725 sub nom. LLAMLYN 
v. Lun, 1 Dick. 94, L. C. 

“lf nnotations :-——Consd. fe Hoare, Hoare v. Owen, [1892] 3 
Ch. 94. Mentd. Simmonds v. Kinnaird (1799), 4 Ves. 
735; Wilson v. Metcalfe (1839), 8 L. J. Ch. 3313 Impring- 
ham v. Short (1844), 3 Hare, 461 ; Musadee M. C. Sherazce 
v. Meerza Shoostry (1854), 8 Moo. P. C. CG. 90. 

1902. Re-delivery of possession. | 
—Sequestrators took possession of certain mtged. 
estates. The mtgees., on petition, obtained an 
order to have the rents & profits of the mtged. 
estates, in the hands of the sequestrators, applied 
towards payment of their mtge. money, etec., & 
possession of the mtged. estates to be delivered 
up to them.—WALKER v. BELL (1816), 2 Madd. 
21; 56 KE. R. 243. 

Annotations :—Expld. Tatham v. Parker (1853), 1 Sin. & G. 
506. Refd. Zve Hoare, Hoare rv. Owen, [1892] 3 Ch. 94. 
1903. Equitable mortgagee—Acquisition 

of prior legal mortgage—Right to back rents.|— 

In 1846, A. made an equitable mtge. of lands by 

deposit of title deeds. In Dec. 1819, a sequestra- 

tion in the suit, to which the mtgees. were not 
parties & which did not relate to the mtged. 











the ct., but if on service of the seques- 
tration, the tenant voluntarily & with- 


out any order pay the rent, or part of 781.—JIR. 


LL, or gives security for it, it is good. — 
A.-G. v. WYNNE (1745), 2 How. I. EK. 
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property, issued against A.’s estate. The equit- 
able mtgees. afterwards became the transferees 
of a legal mtge. for another debt executed by A. 
after the filing of the bill but before the sequestra- 
tion, but they had never been in possession. 
On petition by the mtgees. praying to be let into 
possession, & that the sequestration might be 
discharged as against them :—Held: they were 
entitled to back rents in the sequestrator’s hands 
after payment of costs, & ordered as prayed.— 
TATHAM v. PARKER (1855), 1 Sm. & G. 5063; 1 
Eq. Rep. 257; 22 L. J. Ch. 903; 25 L. T. O. S. 
22; 1 Jur. N. S. 992; 3 W. R. 347; 65 E.R. 


221. 

Annotations :—Refd. Ite Hoare, Hoare v. Owen, [1892] 3 
Ch. 94. Moentd. Ze Suarez, Suarez v. Suarez, (1918) 1 Ch. 
176. 


1904, -—— Mortgage for value-—To avoid effect 
of writ—Knowledge of mortgagee.|—-(1) The title 
of a person claiming under a writ of sequestration 
issued by the Ct. of Ch. prevails over that of a 
mtgee. under a mtge. for value made in order 
to avoid the effect of the writ, & with full know- 
ledge on the part of the mtgee. of all the circum- 
stances. : 

(2) An order for payment into ct. of a fund in 
the hands of a stakeholder in this country may 
be made in a suit in which one of two parties, each 
of whom claims the fund under a person residing 
abroad, is pltf. & the other a deft., although the 
person residing abroad may not be made effectually 
aw party to the suit. 

Sembic, an order will not be made for payment 
of the fund out of ct. until such person has been 
served.--WaRD v. Bootit (1872), [. R. 14 Eq. 
195; 41 L. J. Ch. 720; 27 L. 'T. 3645; 20 W. RR. 
880, 

Annotations :—As to (1) Refd. Ie Woare, We py. Nelson 


(1880), 14 Ch. D. 41. As to (2) Reid. dtc Slade, Slade v, 
Hulme (1881), 18 Ch. D. 653. 


1905. Recipient of tithes—Recipient of compo- 
sition therefor—Distinguished.|—- Motion, for pay- 
ment of a sum due in respect of a composition 
for tithes, out of a fund in ct., the produce of grow- 
ing crops on a farm, paid in by sequestrators, 
refused, with costs. 

If tithes had been due in respect of the produce 
of the land taken, this motion would have been 
correct, for the sequestrators would not be justified 
in taking the produce of the land without paying 
the tithes, but here there is a composition for 
tithe, which is no lien on the land, but only a 
personal demand (LeAcH, V.-C.).—-DICKINSON v. 
Smiry (1813), 4 Madd. 177; 56 E. R. 672. 

1906. Landlord—Entitled to arrears of rent.|— 
Under a sequestration, the landlord is entitled 
to be paid arrears of rent.— Dixon v. Smiru (1818), 
1 Swan. 457; 36 1. hk. 464, LC. 
annotations .-—Expld, Brandling v. Barrington (1827), 6 

B. & C. 467. entd. Russell v. Mast Anglian Ivy. (1850), 

3 Mac, & G. 104. 
.|—-See, also, Sect. 2, sub-sect. 5, A., ante ; 
DistTREss, Vol. XVIIL., pp. 342-349, Nos. 779-870. 


(b) Remedies. 

1907. Mode of trying third party’s right—In dis- 
cretion of court.|—Where a sequestrator obtains 
possession of property, as belonging to the party 
against whom the process issued, & such property 
is claimed by a third person, the mode of trying 
the right is in the discretion of the ct. 

Deft. being in contempt for non-payment of 
money, executed a conveyance of his real estate 
to his son, & the son entered into possession under 








(b) 


p. Examination pro interesec suo 
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Sect. 6.—Writ of sequestration: Sub-sect. 6, B. (b) ; 
sub-sects. 7 & 8. Sects. 7 & 8.) 


the conveyance. Some months afterwards a 
sequestration issued against deft. founded on 
the same contempt, & the sequestrator took 
possession of the estate. Deft.’s son was examined 
pro intercsse suo, & the master found that, as 
between deft. & all persons claiming under him, 
the son had an absolute estate & interest in the 
premises under the conveyance, & the possession 
taken thereunder, subject to the question between 
deft.’s son & pltfs. or between the ct. & pltfs. & 
deft.’s son, arising out of the contempt & the 
sequestration: the ct. directed issues to try 
whether the conveyance by deft. to his son was 
fraudulent, within 13 Eliz. c. 5, & whether the 
consideration monies were paid before the seques- 
tration issued. 

Q@u.: whether the proper form of objecting to 
the report of the master, or an examination pro 
interesse suo, is by exceptions.—EMPRINGHAM v. 
SHORT (1844), 3 Hare, 461; 13 L. J. Ch. 300; 8 
Jur. 856; 67 EK. R. 463. 

1908. Proceedings at law-——Recovery of rent 
charge—-On sequestrated land.|—-Where lands of a 
corpn. were sequestrated :—Held: this did pre- 
vent one entitled to a rentcharge payable by the 
corpn. from pursuing his remedy at law to recover 
it.—A.-G. v. COVENTRY CORPN. (1715), 1 P. Wms. 
306; 2 Vern. 713; 24 EK. R. 402, L. C. 

Annotations :—Mentd. Walker v. Bell (1816), 2 Madd. 21; 


Russell v. Kast Anglian Ry. (1850), 3 Mac. & G. 104. 

1909. Court will restrain.|—The ct. will 
restrain a proceeding at law against a sequestrator, 
but has no authority to compel a party to be 
examined pro interesse suo.—KAYE v. CUNNINGHAM 
(1820), 5 Madd. 406; 56 E. R. 950. 

1910. —-—.| -- MusaDEE MavHOMED CAZUM 
SHERAZEE v. MEERZA ALLY MAHOMED SHOOSTRY, 
No. 1826, ante. 

1911. Inquiry by master—-Not without order of 
court.|——'rhe master cannot inquire into the 
property in chattels sequestered, without an 
order.—ANON, (1747), 3 Swan. 311, n.; 36 E. R. 
876, L. C. 

1912. Motion in suit— Only if third party a 
party thereto—Trustees of settlement.|—The right 
of sequestrators to attach moneys, alleged to be 
held by third persons for the judgment debtor, 
but denied by them to be so held, cannot be 
determined upon a motion in a suit to which the 
third persons are not parties, unless they appear 
& submit to the jurisdiction of the ct. ~ 

Co-resp. in a divorce suit not having paid the 
damages assessed against him by the jury, a writ 
of sequestration was issued against his property, 
in pursuance of which the sequestrators applied 
by a motion in the suit for an order calling upon 
the trustees of his marriage settlement to pay into 
ct. any moneys in their hands belonging to him. 
The trustees disputed their liability to co-resp., & 
the jurisdiction of the ct. to make the order :— 
Held: as the trustees were not parties to the suit, 
& disputed their liability to co-resp., & the juris- 





—Keference to ascertain damages.)}— 
Where the goods of a third person are 
seizod by sequestrators, an order to 
examine pro intercsse suo will be made, 
& if the goods taken are found to belong 
to the party so applying, a reference to 
ascertain his damages will be granted.— 
lla ae v, MAPE (1812), 2 Ball & LB. 





1926 ii. 


PART III. SECT. 6, SUB-SECT. 7. 

1925 i. Death of defendant—W hether 
sequestration dischurged or continued. |— 
After a decree upon sequestration the 


forcing the 
Which perio 


heir of the party is bound. 
only process of sec 
against the party & 
decree, the heir is not bound.—Max- 
rae v. KyeLSy (1807), 2 Mol. 320,— 


puesta tion issues 





-]—When &@ seques- 
tration had issued to compel payment 
under a decree, & there appeared to 
have been considerable delay in en- 
ayment of rents, during 
deft. had died, & one of 
the heirs had received sundry sums for 


PXECUTION. 


diction of the ct., the ct. had no power to make the 

order on motion in the suit.—Craia v. CRAIG, 

[1896] P.171; 65 L. J. P. 99; 75 L. T. 280; 12 

T. L. R. 375; 45 W. R. 64. 

19138. Trial of issue—Verdict for third party— 
Costs payable by sequestrators.|—A writ of seques- 
tration issued to enforce an order of ct., defts. 
being the sequestrators. Under the writ they 
claimed certain property which had been pur- 
chased by pltf., they alleging fraud & mala fides 
in pltf. On the trial of an issue the jury found in 
favour of pltf. :—Held: although defts. as seques- 
trators, had acted under the direction of the ct. 
that did not justify them in taking action as to 
property to which they had no right, & therefore 
that they were liable for the costs of the action.— 
WIEBALCK v. TOLD (1913), 29 T. L. R. 741. 

1914. Examination pro interesse suo—Subse- 
quent report of master—Whether exception may be 
taken thereto.]|—HAMLYN v. LEE (1743), 1 Dick. 
04; 21 E. R. 203; sub nom. HAMBLYN v. LEY, 3 
Swan. 301, n., L. C. 

Annotations :—Refd. Empringham v. Short (1844), 3 Hare, 
461. Mentd. Simmonds v. Kinnaird (1799), 4 Ves. 735 ; 
Wilson v. Metcalfe (1839), 8 L. J. Ch. 331; Musadee 
M. C. Sherazee v. Meerza Shoostry (1854), 8 Moo, P. C, C. 
90; Re Hoare, Hoare v. Owen, [1892] 3 Ch. 94. 

1915. ——— 
No. 1907, ante. 

1916. —-— Not before return by sequestrators.]— 
PELIIAM (LORD) v. NEWCASTLE (DUCHESS), No. 
1823, ante. 

1917. Admitted tosuein form& pauperis.|— 
A. person ordered to be examined pro interesse suo, 
was permitted to prosecute, & make out her right 
in forma pauperis. —JAMES v. DorRE (1744), 2 
Dick. 788; 21 E. R. 477, L. C. 

1918. —-— Mode of procedure.}— HuNT v. 
PRIEST (1778), 2 Dick. 540; 21 E. R. 380, L. C. 

1919. —-— Mortgagee.]—Upon a sequestration, 
a mtgee. must: come to be examined pro interesse 
ne (1801), 6 Ves. 287; 31 E. R. 1055, 
ee &F 
Annotations :—Refd. Angel v. Smith (1804), 9 Ves. 335. 

Mentd. Astou v. Heron (1834), 2 My. & K. 390. 

1920. ——— Prior judgment creditor.|— ANGEL v. 
SMITH, No. 85, ante. 

1921. Authority of court to compel exami- 
nation.| KAYE v. CUNNINGHAM, No. 1909, ante. 

1922. —-—.|—-MUSADEE MAHOMED CAZUM 
SHERAZEE v. MEERZA ALLY MAHOMED SHOOSTRY, 
No. 1826, ante. 

1923. On discharge of sequestration improperly 
obtained—Order of discharge set aside.|—WARD v. 
CORNWALL, No. 1941, post. 








.|—EMPRINGHAM v. SHORT, 








SUB-SECT. 7.—HFFECT OF DEATH OF PARTY. 


1924. Sequestration in equity—Abates—May be 
revived.|— WHITE v. HAYWARD, No. 67, anfe. 

1925. Death of defendant—-Whether sequestra- 
tion discharged or continued.| — Procror v. 
REYNEL, No. 1833, ante. 


But if rent, a motion that such rents be paid 
over again to the sequestrators by the 
tenants was refused, & the tenants 
ordered to attorn as to future rents 
only.—HaRRIS v. MEYERS (1870), 3 
Ch, Ch. 107.—CAN., 


1925 iii. -——- .—In case of a 
debtor dying leaving insufficient assets 
to pay all his debts a creditor who has 
@ sequestration in the hands of the 
sequestrators does not lose the advan- 
tage of it.—MEYERS v. MEYERS (1872), 
19 Gr, 185.—CAN. 


e dies before the 





Part III.—PartTrcuLaR Forms or EXECUTION. 








1926. Sequestration in mesne process.]| 
—(1) A sequestration that issues as mesne process 
of this ct., will be discontinued, & determined by 
the death of the party : but where a sequestration 
issues in pursuance of a decree, & to compel the 
execution of it, there though the same be for a 
personal duty, it shall not be determined by the 
death of the party. 

(2) The sequestration binds from the very time 
of awarding the commission, & not only from time 
to time of executing of it & its being laid on by 
the comrs. (LORD NOTTINGHAM, C.).—BURDETT 
us Rockey (1682), 1 Vern. 58; 23 E. R. 308, 


ea C. 
Annotations :—As to ee Pratt v. Inman (1889), 6 








T. L. R. 91. As to (2) Consd. Payne v. Drewe (1804), 4 
Kast, 523. 
1927, —— .|— Where a sequestration 


issues aS a mesne process, it falls with the death 
of the person, but if for non-performance of a 
decree, the death of the party does not; determine 
it.—-H AWKINS v. CROOK (1747), 3 Atk. 594; 26 
KK. RK. 1142, L. C. 


1928, —_- —-— Non-performance of decree. |— 
BURDETT v. ROCKLEY, No. 1926, ante. 
1929. —-— ——— ---—.|—-HAWKINS v, CROOK, 





No. 1927, ante. 
1930 





——-.]—Qu.: whether a se- 
questration after decree, is determined by the 
death of deft.; & whether copyhold lands are 
subject to sequestration.—CAERMARTHEN (MAR- 
QUESS) v. HAwson (1730), 3 Swan. 294, n.; 36 
E. R. 869. 

1931. ——— --— As against defendants’ land— 
Entailed estate.]|—ATHOL (EARL) v. DerBy (KARL) 
(1672), 2 Lev. 72; 1 Uas. in Ch. 220; 83 E. R. 
455, L. C. 

Annotations :—Refd. Wharam v. Broughton (1748), 1 Ves. 
Sen. 180 ; Goudy v. Duncombe (1847), 1 Exch. 430. 
1932. —— ——— Copyholds.] — WirTr- 

HEAD v. HARRISON (1730), 1 Barn. K. B. 431; 2 

Kq. Cas. Abr. 712; 94 E. R. 290. 

1983. -—-— ——- ——_.|—_H yDE v. GREENHILL 
(1746), 1 Dick. 106; 21 EK. R. 208, L. C. 
Annotations :—Consd. Wharum v. Broughton (1748), 1 

Ves. Seu. 180; Pratt v. lnmau (1889), 43 Ch. D. 175. 

1934. Non-performance of duty— 
Revival of suit.|—-UNIVERSITY COLLEGE, OxFORD 
v. Foxcrorr (1683), 1 Vern. 166; 2 Rep. Ch. 
244; 23 K. R. 390. 

1935. ——- ——- ——— ———.]— Hpk v. GREEN- 
HILL (1746), 1 Dick. 106; 21 E.R. 208, 1. C. 
Annotations :—Consd. Wharam v. Broughton (1748), 1 














Nee Sen. 180. Folld. Pratt v. Inman (1889), 43 Ch. D. 
ivy 

1936. —-—~ ——.]-~—WITHAM v. BLAND, No. 
1894, ante. 

1937. -——- —— --—.]—Pratr v. INMAN, No. 
1768, ante. 


1988. Death of plaintiff—Sequestration con- 
tinued—If suit revived—Sequestration on mesne 
process.|—-Sequestration against deft. on mesne 
process abates on the death of pltf., but is revived 
with the suit.—HyYDE v. ForsTER (1748), 1 Dick. 
132; 21 E. R. 218, L. C. 

Aualen :—Folld. Wharam v. Broughton (1748), 1 Dick. 


19389. ——- ——- ——.]—-WuaraM v. BrouGu- 
TON (1748), 1 Dick. 187; 1 Ves. Sen. 180; 21 
E. R. 220, L. C. 

Annotations :—Consd. White v. Hayward (1752), 2 Ves. 


1926 i. —— Sequestration in 
mesne process. }-——Where & sequestration 
to compel the performance of a decree 








had been issued against a person who 
subsequently died :—Held: 
could be revived against his heirs. 
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Sen. 461. Refd. Walker v. Bell (1816), 2 Madd. 21; 
Johnson v, chippiuda’ (1828), 2 Sim. 56; Empringham 
v. Short (1844), 3 Hare, 461. 


SUB-SEcT. 8.—DISCHARGE OF SEQUESTRATION. 


1940. Discharge improperly obtained—Discharge 
order set aside.]|— Where deft. was prosecuted upon 
contempts to a sequestration, & that was removed 
upon a false pretence, pltf. shall have a writ of 
restitution.— LEwIs v. Lewis (1680), Cas. temp. 
Finch, 471; 23 BK. R. 254, L. C. 

1941. ——- ——_].—A solr. who had been con- 
ducting a suit, but who was not then acting for 
pltf., accepted a sum of money on pltf.’s behalf, 
& allowed an order of sequestration previously 
granted against deft. to be discharged. On the 
application of pltf., the order of discharge thus 
obtained was set aside. 

Qu.: as to the remedy in such cases of a third 
party prejudiced by the operation of the order 
so obtained.--—WARD v. CORNWALL (1871), 19 
W. R. 1075. 

1942. Writ to be first returned.]—A sequestration 
must be returned before the ct. can be moved to 
discharge it on the death of the party, as to lands. 
—ANON. (1718), Bunb. 31; 145 E. R. 584. 

1943. On satisfaction of debt——Principal, interest, 
& costs.]}—On a question whether deft. could be 
heard before he had cleared his contempts, though 
he offered to pay all pltf.’s demands; it was 
ordered, that he should bring before the master 
all the principal, interest, & costs, & then be at 
liberty to move to have his sequestration dis- 
charged.—WENMAN (LORD) v. OSBALDISTON (1719), 
2 Bro. Parl. Cas. 276; 2 Eq. Cas. Abr. 2223 1 
K. R. 941, H. LL. 

1944. Arrears of Annuity.]-—Execution set 
aside, in the circumstances of the case, the ct. con- 
sidering that on the facts stated in the affidavit 
the arrears of annuity due at the time of issuing of 
the sequestration had been satisfied.—CuURLEWS 
v. Butts (1831), 9 L. J. O. S. K. B. 69. 

1945. By appointment of receiver.]|—SHAW vw. 
Wricut, No. 1881, ante. 








Sect. 7.—EXECUTION AGAINST ECCLESIASTICAL 
PERSONS. 

Sec R. 8. C., Ord. 43, rr. 3, 4, 5. 

Judgments as a charge on benefice.]— See 
ECCLESIASTICAL LAW, Vol. XIX., p. 416, Nos. 
2507-2510. 

Sequestration of benefices.}—Sce ECCLESIASTICAL 
Law, Vol. XIX., pp. 417-425, Nos. 2518-2614. 
Liability of sequestrators for dilapidations.] 
—See KCCLESIASTICAL LAw, Vol. XIX., p. 508, 
Nos. 3664-3668. 





Sect. 8.—EXTENTS. 
See Crown Practice, Vol. XVI., pp. 221-232, 
Nos. 99-258. 


Semble ; sequestration issued on mesne 
process cannot be revived.—TURLEY 
v. MEYERS (1870), 3 Ch. Ch. 102.—CAN, 


the writ 
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EXECUTION. 


Part IV.——Costs and Expenses of Execution. 


Srict. 1.—IN GENERAL. 

See, generally, SuEnirrs & BAILIF¥S. 

1946. Must be reasonable.|-—TPitf. who levies 
costs & expenses of an execution, in addition to 
the sum recovered by the judgment, under 43 
Geo. 3, c. 46, s. 5, must at his peril take care to 
keep them within such a reasonable sum as will be 
afterwards allowed in taxation by the protho- 
notary, otherwise the ct., on motion, will order 
the excess to be restored, with costs to be paid 
by pltf.—BENWELL v. OAKLEY (1809), 2 Taunt. 
174; 127 EB. R. 10438. 

1947. .|—The sheriff when levying under a 
writ of fi. fa. is bound at his peril to take but his 
reasonable extra expenses; & if he take more 
than is afterwards allowed in taxation, he will be 
compelled to pay the costs of the rule to make 
him refund.— KinG v. MILNE (1823), 1 L. J. O. S. 
K. LB. 108. 

_ 1948. Scale of taxation—As between party & 
party— Sequestration.|—- Re SILAPLAND, La p. HUNT 
(1874), 23 W. R. 40. 

1949. What may be included as costs—Costs of 
previous abortive execution—Fieri facias.|—Pitf. 
having signed judgment for £23 debt & costs, took 
out a fi. fa. for £24, the £1 being claimed for costs 
of exccution, under 48 Geo. 3, c. 46, 5s. 5, an 
attempt was made to levy, which failed, deft. 
having no goods. Deft. then tendcred £23, which 
pltf. refused, & issued an elegit for the £24 :—Held : 
the tender was insufficient, pltf. being entitled, 
under the statute, to the costs claimed above £23, 
& the ct. refused to set aside the elegit—BAYLEY 
v. Porrs (1838), 8 Ad. & El. 272 ; 3 Nev. & P. K. B. 
aa 7 Will. Woll. & Hl. 427; 2 Jur. 8193; 112 
kK. R. 841. 


Annotations :—Refd. Salisbury v. Wray (1860), 6 Jur. N. 8. 
4117; Sneary v. Abdy (1876), 45 L. J. Q. B. 803. 


1950. ——~ ——.|— A ca. sa. must not 
be endorsed to levy expenses of a fi. fa., in the 
same cause, to which nulla bona was returned.— 
Harr v. SATCHELL (1843), 4 Q. B. 121; 3 Gal. & 
Dav. 346; 12 L. J. Q. B. 1225 7 Jur. 1723; 314 
ki. RK. 848. 

1951. -—— —-— ——.]—C. L. P. Act, 1852 
(c. 76), 8. 123, which gives pltf. in every case of 
execution a right to levy ‘‘ the expenses of the 
execution,”’ over and above the sum recovered by 
the judgment, does not entitle him to take under 
a ca. sa. the expenses of a previous abortive 
writ of ft. fa.—SaALispury (MARQUIS) v. Ray 
(1860), 8 C. B. N.S. 193; 290 1. J.C. P. 225; 2 
lL. T. 286; 6 Jur. N.S. 1117; 8 W. R. 4623; 141 
KK. R. 1189. 

Annotations :—Expld. Armitage  ». 

L. J. C. 











Jessop (1866), 36 
; P. 63. Apld. He Long, kr p. Cuddeford (1888), 
20 Q. B.D. 316. 


1952. -—— Costs of judgment.]— A judge’s 
order for the payment of money having been 


made a rule of ct., pltf. issued a fi. fa. upon it, 
under Judgments Act, 1838 (c. 110), 8. 18, & 
levied, as well the sum ordered to be paid, as the 
costs of making the order a rule of ct. The ct. 
set aside so much of the execution as related to 
the costs of making the order a rule of ct.—BARnE- 
HEAD v. HALL (1840), 9 L. J. Ex. 323. 

1953. -]—The right of a party entitled 
to execution to levy the expenses of the execution, 
which is conferred by C. 1... P. Act, 1852 (c. 76), 
s. 123, is not taken away by 19 & 20 Vict. c. 168, 
s. 30, which provides that when, in an attion of 
contract brought to recover a sum not exceeding 
£20, deft. suffers judgment by default, ‘‘ pitf. shall 
recover no costs,’’ since the costs of the execution 
are accessory to the execution, not to the judg- 
ment, & the word ‘‘ costs ”’ in the lattcr sect. means 
“costs of the action.”’—ARMITAGE v. JESSOP 
(1866), L. R. 2 6. P. 123 861. 0. C. P. 633 15 
I. T. 2143 12 Jur. N.S. 963; 15 W. R. 130. 

1954. Costs of interpleader.|—Hammonp 
v. NAIRN, No. 161, ante. 

1955. ——.]—Goods of a judgment debtor 
which had been seized by the sheriff under a writ 
of fi. fa. were claimed by a bill of sale holder & 
the sheriff interpleaded. On the hearing of the 
interpleader summons the claim was admitted & 
an order was made for the sale of the goods & for 
payment out of the proceeds of the claim of the 
bill of sale holder, the amount of the execution, 
& the costs of aj) parties, including the costs & 
charges of the sherill. Before the sale, notice 
was served on the sheriff that a receiving order 
had been made against the judgment debtor :— 
Held: the sheriff’s costs of the interpleader were 
not ‘‘ costs of the execution ’’ within Bankruptcy 
Act, 1890 (c. 71), s. 11, & consequently were not 
payable out of the debtor's estate.—He RoGERs, 
11911) 1 K. B. 6415 sub nom. Re Roaknrs, Kx p. 
SUSSEX, SHERIFF, SO L. J. K. B. 418; 103 L. T. 
883; 55 Sol. Jo. 219; 18 Mans. 22; sub nom. Re 
Rocens, Fae p. OFFICIAL RECEIVER, 27 T. L. R. 
199, GC. A. 

1956. —-—— Costs of inquisition..—An execution 
creditor, who is in possession of his debtor’s lands 
under a writ of elegit, is not entitled to ascertain 
& tax & add to the sheriff’s costs of the issuing 
of the execution his own costs incidental to the 
suing out of the writ & of the inquisition held 
thereon, at least as long as he remains in possession 
of the lands.—MAHON v. Mines (1881), 45 1. T. 
540; 80 W. R. 123, D.C. 

1957. ———- ——.]—-R. S. C., Ord. 42, vw. 18, 
does not authorise a judgment creditor to recover 
by execution the costs of an inquisition conse- 
quent upon elegif, nor can he have such costs taxed 
with a view to further execution.——-PORTER v. 
Wotton (1884), 28 Sol. Jo. 548, D. C. 

















PART IV. SECT. 1. 


4; What may be included as_ costs 
—future costs of erecution.}—Fe p. 
THOMPSON (1877), 22 L. C. J. 89.—CAN. 

Yr. Whether costs af second 
exccution—First execution sufficient. }-— 
Plitfs. had recovered judgment against 
defta., directors of the K. co., for sums 
due pltfs. in respect of which executions 
against the co. had been returned un- 
sutisfied. A second writ of execution 
was issued by them :—Held: pltts., 
having been allowed the costs of one 
writ of execution to the sheriff at T., 
where the head office of the co. was 





situate, could not be allowed the costs 
of a second writ to the sheriff of N., 
where the co.’s business was carried 
oOn.—PUKULSKI v1, JARDINE, PERRYMAN 
v. JARDINE (1912), 21 O. W. BR. 983; 
30. W.N. 1172; 260. L. R. 323; 5 
D. L. R. 242.—CAN. 


s. By whom payable — Krecution 
debtor—Though claiming exemption from 
liability to seizure. feld: whero a 
judgment debtor claims the benefit 
of Homestead Amendment Act, 1873, 
in respect of goods seized by the sherlit 
under a fi. fa., the judgment debtor 
must pay the sherliff’s corts of seizure 


& posression moneys.—SENL v. Hum- 
ae (1886), 1 B. C. R. pt. 2, 257.— 


t. Proceedings to confirm sale—IWhat 
costs will be allowed.}—Held : in con 
firming the sale of land by a sheriff, 
the only costs which will be allowed by 
the taxing master on any proceedings 
to confirm the same are those arising 
out of proceedings to obtain the order 
to confirm the same & also to prove the 
regularity of the sale.—MASSEY ». 
EWEN (1902), 7 Terr. L. R. 133.—CAN. 


a. Ratable distribution amonyst credi- 
tors— Subject to payment of coste— 


Part IV.—Costs AND EXPENSES OF EXECUTION. 


1958. What may be included as expenses— 
Expenses of auctioneer.|—Rt. 7. CRACKENTHORP 
(1794), 2 Anst. 412; 145 E.R. 920. 

1959. ——-- Costs of advertising sale by auction.| 
—The sheriff is not entitled, by Bkpcy. Act, 1861 
(c. 134), to deduct from the amount produced 
by the levy, the money he has expended in 
advertising a sale of the execution debtor's effects. 
—BRAITHWAITE v. Marrniorr (1862), 1 1D. & CO. 
591; 1 New Rep. 105; 32 L. J. Ex. 243 71. T. 
363; 9 Jur. N.S. 26 3; 11 W. i. 93. 

1960. Expenses of levying.|—Semble : 
under 43 Geo. 3, c. 46, expenses of execution include 
expenses of levying.—RUMSEY v. TUFNELL (1824), 
2 Bing. 255; 9 Moore, C. P. 425; 3L.J.0.8.C.P. 
259; 130 E. R. 304. 

1961. Costs of rule to return writ.|—A 
judge’s order directed a stay of proceedings on 
payment of debt & costs, with a stipulation, that in 
default. of payment pltf. should be at liberty to 
sign judgment, issue execution, & levy the debt 
& costs, together with the costs of execution, 
sheriff’s poundage, officers’ fees, & all other 
incidental expenses:—Held: the sheriff was 
right in refusing to levy as incidental expenses the 
costs of a rule to return the writ.--HUTCHLNSON v. 

(1841), 8 M. & W. 638; 10 4. J. Ex. 
A18; 5 Jur. 732; 151 E.R. 1194. 

1962. --— Expenses of appraisement & sale.|— 
A. sheriff who has scized goods under a fi. fa., 
& disposed of them by appraisement & bill of 
sale, is not entitled to deduct the expenses of 
the appraisement & sale.—PHILLIPS v. CANTER- 
BURY (VISCOUNT) (1843), 11 M. & W. 619; L 
Dow. & L. 283; 12 L. J. Ex. 4013 1. T. 0. S. 


3173; 7 Jur. 518. 
st a :—Consd. Marshall v. Hicks (1847), 16 L. J. Q. B. 











1963. —-— Expenses of cutting & dressing 
corn.| -— Re WoopraAM, Lr p. ConpEr, No. 620, 
ante. 


Sect. 2.—SHERIFF’S REMUNERATION. 
Sun-sEect. 1.—IN GENERAL. 

See, generally, SIERIFFS & BAILIFFS ; 
Act, 1887 (c. 55); R.S. C., Ord. 42, r. 15. 
1964. Regulated by statute.|—If it appear by 
the sheriff’s return to a writ of execution that 
greater feces have been taken for the levy than are 
allowed by 29 Iliz. c. 4, the sheriff is liable to an 
action on the statute for treble damages at the 
suit of the party grieved. Under that statute 


Sheriffs 


Meaning of “ costs.”’"\—Under Creditors’ BrockKviILhLEe 
Relief Act, RN. 8S. A. 1922, c. 88, 8. 6 (2), 
moneys levied by a sheriff under execu- 
tion are to be distributed ratably 
among all the creditors mentioned 
** subject to the payment of the costs 
of the creditor under whose execution 
the amount was made ” :—Held : the 


c. Bankruptcy 


& OTTawa Ry. Co. vw. f 
CANADA CENTRAL 
7 P. R. 372,.—CAN, 
of debtor — After 
setzure but before sale—Whether entitled 
to recover. }— Where after seizure on foot 
of a writ of fi. fa., but before sale, the 
execution debtor becomes bkpt., & the 
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the sheriff cannot take any other charge except 
for the poundage.—WooDGATE v. KNATCHBULL 
(1787), 2 Term Rep. 148; 100 E. R. 80. 


Annotations :-—Consd. Sturmy v. Middlesex, Sheriff (1809), 
11 Hast, 25. Folld. Buckle v. Bewes (1825), 4 B. & C. 
154. Refd. The Rendsberg (1805), 6 Ch. Rob. 142; 
Dew v. Parsons (1819), 1 Chit. 295; WR.» Jones aay) 
1Cr. & J. 140; Grainger v. Hill (1838), 7. J. C. P. 853 
Berton v. Lawrence (1850), 5 Exch. 816; Lee v. Dangar, 
Grant, ctc. (1892), 61 L. J. Q. B. 780; Woolford’s Estate 
Trustee v. Levy, [1892] 1 Q. B. 772. Mentd. ‘homas v. 
Pearse (1818), 5 Price, 578; KR. v. Jones (1831), 9 L. J. 
0, S. Ex. 2; Hardcastle v. Bielby, [1892] 1 Q. B. 709; 
Shoppee v. Nathan, [1892] 1 Q. B. 245. 

1965. Whether entitled to extra allowance.|— 
Sheriff, claiming extra allowance, must apply to 
the ct., who will refer it to the deputy re- 
membrancer to ascertain what he is entitled to; 
it is a rule to show cause; if inefficient cause be 
shown against such an application, & the deputy 
remembrancer be attended to resist or diminish 
the sheriff’s claim, he is still not entitled to the 
costs of either the application or the reference.— 


R. v. FeEnepay (1817), 4 Price, 1381; 146 E. R. 
417. 
1966. —-—.]—A sheriff, on making a levy under 


an execution, is only entitled to his poundage under 
29 Eliz. c. 4, & to such fees as are allowed by the 
table of fees framed under 7 Will. 4 & 1 Vict. c. 55 ; 
& although put to extra trouble & expense in 
making the levy, he cannot claim more.—SrLATER 
v. HAMES (1841), 7M. & W. 413; 10 lL. J. Ex. 100; 
5 Jur. 435 151 HK. i. 826. 

Annotation :—Refd. Curlewis v. Bird (1842), 11 L. J. Q. B. 


1967. Assessed by district registrar— Right of 
appeal——Sheriffs Order, 1920.] —- By sect. 20 (2) of 
Sheriffs Act, 1887 (c. 55), a sheriff may demand, 
take, & receive such fees & poundage as may from 
time to time be fixed as therein provided. 

By the above Order, made in pursuance of this 
Act, the fees to be demanded, taken & received 
by a sheriff are fixed sometimes exactly, some- 
times within limits, & sometimes by ‘ the sum 
actually & reasonably paid’’; & it is provided 
that ‘‘ the amount of any fees & charges payable 
. .. Shall be taxed by a master of the Supreme 
Ct., or a district registrar of the High Ct., as the 
case may be, in case the sheriff & the party liable 
to pay such fees & charges ditfer as to the amount 
thereof’’ :—Held: (1) the order was not ultra 
vires ; (2) no appeal lies from the decision of a 
district registrar fixing the amount of poundage ; 
(3) his jurisdiction is confined to fixing the 
amount; (4) where the difference between the 
parties depends on a matter of principle it is to 





i How. fixed.|\—The amount 
to which the sheriff is entitled for fees 
in respect of execution of a writ of 
hab. fac. posa. must be determined, 
except in special circumstances, by the 
value of the land or DIOROrLY. the 
subject of the writ.—BRAY v. JOHNSTON 
(1893), 12 N. Z. L. R. 271,.—N.Z, 


Ry. Co. (1878), 


** costs ’? referred to are the taxed costs 
of the action under which the writ of 
execution issued.—Re CREDITORS’ RE- 
WEF Act, Re Ward & DOMINION 
PUREBRED STOCK Co., [1923] 3 W. W. 
ht. 694.—-CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


b. Application to settle amount— 
To judge in first instance.}—Where a 
sheriff’s fees & poundage had been 
taxed by a deputy clerk of the Crown 
at the instance of pitfs., & it appeared 
that the amount allowed was not un- 
reasonable, a revision of the taxation 
was refused. Semble: even if the 
allowance had been too liberal, an 
appeal would not be allowed to pltf., 
who should have applied in the first 
{nstance to a judge to fix the amount.— 


messenger of the goods so seized, the 
sheriff is entitled to recover from the 
execution creditor the amount of 
expenses ey S properly incurred 
by him.— KIRK v. PURCHABE (1893), 32 
L. R. Ir. 359.— IB. 

ad. Amount— By whom ed.J— A 
judge has power to fix the sheriff’s fees 
on a writ of hab. fuc. poss., with a 
discretion as to the amount.—ARENAS 
v. SAVAGE (1889), 7 N. Z. L. R. 563.— 





6. Motion to fix—Time for.|— 
The proper time to apply to have the 
sheriff’s fees fixed, under Sheriff’s 
Act, 1883, 8. 18, for or in respect of the 
execution of a writ of hab. fac. poss. is 
after the execution of the writ.— 
pk JOHNSTON (1893), 12 N.Z. L. R. 





g. ——.]—Pltf., the deput 

sheriff of L., attached movables to 
the value of £600 under a writ issued 
in execution of a judgment for £1,500 
on a mtge. bond, & advertised a sale 
of the immovable roperty. Upon 
direction of the ju ent creditor, 
however, the sale was suspended & 

ultimately, in consequence of payment 
of the £1,500 to the sheriff on behalf 
of the debtor, was not proceeded with : 
—-Held: as, in consequence of the 
attachment, the sum of £1,500 had 
been recovered there had been a 
“levy” of that amount & the sheriff 
was entitled to 5 per cent. for the 
first £100 & 4 per cent. for every 
following oat or await thereof.—. 

EGRANGE v. MARAIS (1909), 3 
A. C. 54.—S. AF. #3 Buch. 
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Sect. 2.—Sher iff’s remuneration: Sib-sects. 1 & 2.) 


be settled by an action.—UNION BANK OF MAN- 
CHESTER, Lrp. »v. GRuNpY, [1921] 1 K. B. 833; 
931. J. K. B. 718; 1381 lL. T. 49, C. A. 


SuR-SECT. 2.—POUNDAGE. 


See, generally, SHERIFFS & BAILIFFS. 

1968. Fixed by district registrar——-Sheriffs Order, 
1920—Right of appeal.|—UNION BANK OF MAN- 
CHESTER, LTD. v. GRUNDY, No. 1967, ante. 

1969. How calculated.|—A sheriff may take 
12d. in the pound for the first £100 & 6d. per 
pound for every pound above the £100; & this 
extends to the sherilfs of cities & corpns. executing 
judgments out of the superior cts. ; but he cannot 
take a bond for his fees.—LysTER v. BROMLEY 
(1632), Cro. Car. 286; 79 EH. R. 852. 

Annotation :—Mentd. Jayson v. Rash (1705), 1 Salk. 209. 

1970. In what circumstances payable—On seizure 
—& money received under writ.) — The sheriff is 
entitled to poundage, by 3 Geo. 1 (c. 16), where he 
takes inquisitions & makes seizures upon extents 
in aid, & prosecutors receive the money for which 
the extents issued trom the sheriff.—R. v. 
JETHERELL (1757), Park. 176; 145 BE. R. 749. 
Annotations :-—Refd. R. v. rs 8 (1793), 2 Anst. 358; R. 


Vv. 

Robinson (1835), 2 Cr. M. & 334; Colls v. Coates (1840), 

11 Ad. & El. 826. 

On levy—Compromise as to amount. | 

—If a sheriff levy under a fi. fa. he is entitled to 

poundage though the parties compromise before 

he sells any of deft.’s goods. If after such a com- 
promise either party rule the sheriff to return 
the writ, the ct. will discharge that rule with 
costs, to be paid by the party obtaining it.— 

ALCHIN v. WELLS (1793), 5 Term Rep. 470; 101 

i. R. 265, 

Annotations :—Expld. R. v. Robinson (1835), 2 Cr. M. & R. 
334; Roe v. Hammond (1877), 2 C. P. D. 300. Refd. 
Chapman v. Bowlby (1841), 8 M. & W. 249; Sneary v. 
Abdy (1876), 1 Ex. D. 299; Mortimore v. Cragg (1878), 
3.C. P. D. 216; He Thomas, Kz p. Middlesex, Sheriff, 
[1899] 1 Q. B. 460. Mentd. Hedges v. Jordan (1836), 2 
Har. & W. 92; Richardson v. Trundle (1860), 8 C. B. N.S. 
474; Harding v. Hall (1866), 14 L. T. 410. 


1972. -—-—- ——-- .|—A writ of extendi facias 
was delivered to the sheriff indorsed to levy £1,000 ; 
he seized goods appraised at £170 & took deft. in 
execution for the remainder. By a compromise 








EXECUTION. 


between the excise office & deft. £500 was 

accepted as a compromise :—Held: the sheriff 

was entitled to poundage on the latter sum only. 

Semble: in no case is he entitled to poundage on 

more than the actual fruits received from the 

levy.--—R. v. ROBINSON (1835), 2 Cr. M. & R. 334 ; 

4 Dowl. 447; 1 Gale, 209; 5 Tyr. 1095; 4 L. J. 

Ex. 319; 150 E. R. 144. 

Annotations :-—Refd. Miles v. Harris (1862), 12 C. B. N.S. 
550; Roe wv. Hammond (1877), 2 C. P. D. 300; Mortimore 
v. Cragg (1878), 3 C. P. D. 216. 

19783. -_——.]|—-The sheriff is not entitled 
to poundage on a fi. fa. unless there has been a 
levy. Accordingly where, after the sheriff had 
received the writ, but before execution, deft. to 
stop execution offered the sheriff to pay the 
money for which the writ issued & the sheriff 
refused to receive it without poundage, which 
deft. paid under protest; the ct. ordered the 
sheriff to refund the poundage.—CoLis v. CoAarss 
(1840), 11 Ad. & El. 826; 3 Per. & Dav. 5113 113 
E. R. 628 ; sub nom. COLES v. COATES, 9 L. J. Q. B. 
232. 

Aneeaion :—Folld. Brun v. Hutchinson (1844), 2 Dow. & 


1974. --— Colourable levy.|—A., being 
informed that a writ of fi. fa. was in the sheriff's 
hands against him, sent a party to the house of 
the sheriff’s officer, to whom the warrant had been 
delivered, with a bank post bill, & some country 
notes to an amount sufficient, as he thought, to 
discharge the execution. On inquiry, however, 
the amount not being sufficient, the party returned 
to fetch the balance, leaving the bill & notes on 
the table; & in his absence, the sheriff’s officer 
levied on the money so left in his hands, & claimed 
poundage thereon, which was paid under pro- 
test :—Held: this was a colourable levy; the 
sheriff was not entitled to poundage, & the ct. 
would order him to refund the sum he had po 
received.—BRUN v. HUTCHINSON (1844), 2 Dow. 
&L.438 13L. J. Q. B. 244. 
sal ey ana :—Refd. Mortimore v. Cragg (1878), 3 C. P. D. 

1975. - Whether where money paid before 
goods sold.|— ANON. (1774), Lofft, 433; 98 E. R. 


732. 

Annotations :—Refd. Bissicks v. Bath Colliery Co. (1877), 
46L. J. Q. B. 611; Roe v. Hammond (1877), 46 L. J. Q. B. 
71. 














PART IV. SECT. 2, SUB-SECT. 2. 


1970 i. In what circumstances payable 
—On seizure—c money received under 
writ. |—Pltf.’s attorney is not liable to 
the sheriff for poundage on an execu- 
tion, unless he receives the amount from 
deft., though deft. has escaped from the 
limits, & his bail have paid the debt & 
costs to the attorney.—-CALDWELL v, 
BADGER (1852), 2 All. 516.—CAN. 

h. Before seizure—Where pay- 
ment forced by act of sheriff.)— On 
executions against person or goods, 
if the money be paid before scizure, this 
defeats the right to poundage, but if the 
money be forced by the act. of the sheriff, 
then, though it does not pass through 
his hands, his right to poundage 
accrucs.—MORRIS v. BOULTON (circa 
1852), 2 Cc. L. Ch. 60.—CAN. 


k, Money received by 
sheriff.}—The receipt of money by a 
sheriff under a fi. fa. is a virtual execu- 
tion of the writ, although there has 
been no seizure or sale, & entitles the 
sheriff to his poundage & fees. Deft. 
requested the sheriff never to make 
a seizure upon receiving a writ of fi. fa. 
against him, promising that he would 
pay his fees as if a formal seizure had 

cen made. Subsequently the sheriff 
notified deft. of the receipt of a writ 
against him & issued his warrant, but 











did not levy, & deft. paid :—Held: 
the sheriff was entitled to the poundage 
& fees.—CONSOLIDATED BANK v. BICK- 
FORD (1877), 7 P. R. 172.—CAN. 
l. - Money must be levied by 
_ Under C.S. U.C., ¢. 22,8. 271, 
a sheriff is not entitled to poundage 
unless he actually levies the money due 
under the writ in his hands; even 
though by the pressure exerted by 
seizure deft. has paid or otherwise 
settled the debt.— BUCHANAN  v. 
FRANK (1865), 15 C. P. 196.—CAN. 

m. On levy—Though no sale.) 
~—Where a sheriff, before 7 Will. 4, 
c. 3, 8. 32, levied on a deft.’s goods, he 
was entitled to poundage, although 
there was no sale, that Act not being 
retrospective.—COMMERCIAL BANK wv. 
Van NORMAN (1841), (1823-1900), 3 
Ont. Dig. 6416.—CAN. 

n. Money levied re- 
stored.}—Semble : where money levied 
has to be restored to deft., in conse- 
quence of something for which plitf. is 
answerable, the sheriff may recover his 
poundage from plitf.— HENRY v. CoM- 
MERCIAL BANK OF CANADA (1859), 
17 'U. C. HR. 104.—CAN. 

Oo. Not where payment in- 
dependent of execution.}—To entitle a 
sheriff to poundage on moneys collected 
by a judgment creditor, the payment 
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must be the result, directly orindirectly , 
of a seizure made by him.—BANK OF 
MONTREAL v, SHIRREFF (1895), 33 
N. B. R. 298.—CAN, 


1975 i. Whether where money 
paid before goods sold. |—PIltf. was deputy 
sheriff of P. county, & had extended an 
execution at H.’s suit on lands of a 
judgment debtor of the latter. The 
debt was settled & the land was not 
sold. Plitf. then brought his action 
in the comr.’s ct. against H. for his 
expenses & poundage, & that ct. gave 
Judgment for the expenses but refused 
to allow the poundage, & from that 
judgment pitf. appealed :—Held: pltf. 
was not entitled to poundage.— 
CRESWELL v. HUNT (1862), 1 P. E. I. 
191.—CAN. 


1975 ii. .:-Where a sheriff 
has seized under a writ of fi. fa. & a 
compromise payment is made by the 
execution debtor, the sheriff is not 
entitled to poundage unless the pay- 
ment is the result of seizure, & the 
onus is on the sheriff to show that the 
payment was so made.—RICHARDS 
v. PRopucERS Rock & GRAVEL Co., 
LTp. (1914), 20 B. C. R. 109.—-CAN. 


1975 iil, ——. }—A sheriff has no 
tight to poundage upon an execution 
against lands, uniess there has been au 














Part JV.—Costs anp EXPENSES OF EXECUTION. 


1976. Under protest.|—A _ sheriff’s 
officer went with a warrant to deft.’s premises 
for the purpose of levying under a fi. fa., & without 
saying or doing anything more, produced the 
warrant & demanded the debt & costs, together 
with poundage & expenses of levy. The money 
was paid under protest :—Held: this did not 
amount to a levy so as to entitle the sheriff to 
poundage or the officer to fees ——Nasu v. DICKEN- 
SON (1867), L. R. 2 C. P. 252. 

Annotations :-—N.F. Bissicks v. Bath Collicry Co. (1877), 2 


eee 





a D. 459. Distd. Mortimore v. Cragg (1878), 3 C. P. D. 
216. 
1977. After seizure.|—If a sheriff, 








who has seized pursuant to a writ of fi. fa. the goods 
of an execution debtor, is paid out before sale, 
he is not entitled to poundage, but he is entitled 
to a discharge fee for the release of the goods. 

The goods of defts. were seized by the sheriff of 
M. under a writ of fi. fa. issued at the suit of pitf., 
& afterwards a similar writ in an action by I. 
against one of defts. was lodged with him. ‘The 
sheriff remained in possession some days after- 
wards, but ultimately the amount of the judgment 
debts was paid on behalf of defts., & no part of 
the goods scized was sold. The sheriff claimed 
& received payment of a discharge fee in each 
action, & in the action at the suit of I., poundage 
& alevy fee. <A rule was obtained under 7 Will. 4 
& 1 Vict. c. 55, s. 3, for a return of these fees 
& the poundage :—Held: the sheriff was not 
entitled to poundage, which must be returned ; 
but that he was entitled to retain the discharge 
fees & the levy fee.—RoxE v. HAMMOND (1877), 2 
C.P. D. 300; 46 L. J. Q. B. 791. 


Annotations :-—Dpbtd. Bissicks ». Bath Colliery Co. (1877), 
2 Ex. D. 459. N.B. Mortimore v. Cragg (1878), 3 CG. P. D, 
216. Refd. Glassbrook v. David & Vaux (1905), 53 W. R. 


408. 

1978. .}—-A sheriff, who by 
compulsion of a writ of fi. Ja. recovers the amount 
of a judgment debt, is entitled to poundage, al- 
though after seizure he is paid out by the execution 
debtor, without a sale of any portion of the goods 
seized.--MORTIMORE v, CRAGG (1878), 3 CO. P. D. 
216; 47L. J. Q. B. 3848 ; 26 W. R. 363 ; sub nom. 
Re SURREY, SHERIFF, MORTIMORE v. CRAGU, 38 
L. TI’. 116, C. A. 

Annotations >—Apld. Bissicks v. Bath Colliery Co. (1878), 


47 L. J. Q. B. 408. Refd. Lee v. Dangar Grant, 11892) 1 
Q. B. 231. 


1979. —-— —---~ —---.J— A  sheriff’s officer in 
the execution of a warrant of fi. fa. went with 
another man to debtor’s house, showed him the 
warrant, & demanded payment, & told him that 
in default of payment the man must remain in 
possession, & further proceedings would be taken ; 
debtor then paid the sum demanded in the warrant, 











actual sale.—MERCHANTS Bank», 


to poundage on the full amount of the 
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which included poundage & officer’s fee :—Held : 
there had been seizure upon the fi. fa. & the 
sheriff was entitled to poundage.—-BISSICKS v. 
BATH ConLiERY Co., Lrp. (1878), 3 Ex. D. 174; 
47 L. J. Q. B. 408; 38 L. T. 163; 42 J. P. 708; 
sub nom, BISSICKS v. BATH COLLIERY Co., LTD., 
Ez p. Bissicks, 26 W. R. 365, C. A. 

Annotations :—Refd. Mortimore v. Cragg (1878), 3 C. P. D. 





216; Smith v. Critchfield (1885), 14 Q. B. D. 873; Lee 
v. Dangar, Grant, ete. (1892), 61 L. J. Q. B. 780. 
1980. .|}—As a general pro- 











position of law it is undoubted that a sheriff is 

entitled to poundage when he has obtained some 

money “or the execution creditor by operation 
of law, whether he gets it by selling the goods 
he has seized or by the debtor or some one on his 

behalf paying him out to prevent a sale (CAVE, J.). 

—-Re LUDFORD (1884), 138 Q. B. D. 415; 51 L. T. 

240; 83 W. BR. 3152; 1 Morr. 1313; sub nom. Re 

LUDFORD, OFFICIAL RECEIVER v. WARWICKSHIRE, 

Suerier, 53 L. J. Q. B. 418. 

Annotations :---Refd. Lee v. Dangar, Grant, etc. (1892), 61 
L. J. Q. B. 780: Re Thomas, Lx p. Middlesex, Sheriff, 
[1899] 1 Q. LB. 460. 

1981. - Whether where proceedings irregu- 
lar.}|—-- ANON. (1778), Lofft, 253; 08 E. R. 637. 
Annotation ---—Refd. Lissicks v. Bath Colliery Co. (1877), 46 

L. J. Q. B. 611. 

1982. -——-— Judgment set aside after levy.] 
—The sheriff is entitled to his poundage on an 
execution levied, though that execution is after- 
wards set aside for irregularity. —-BULLEN  v. 
ANSLEY & SMITH (1807), 6 Esp. 111, N. P. 

1983. -—— j|—Where the sheriff 
levied under a fi. fa., & received the money, & 
afterwards the judgment & execution being set 
aside for irregularity, & the money ordered to be 
returned, paid it back with the assent of pltf. :— 
Held: 43 Geo. 3, c. 46, does not take away his 
remedy by action of debt against pltf. for his 
poundage.—RAWSTORNE v. WILKINSON (1815), 4 
M. & S. 256; 105 E. R. 829. 

Annotations :--—Retd. Re Lightfoot (1851), 18 L. T. 0. 8, 543 
Soarle v, Blaise (1363), 14 C. B. N.S. 856; Re Ludford, 











od a 
a 








Official Receiver v. Warwickshire, Sheriff (1884), 53 
L. J. Q. LB. 4138. Mentd. Aldred v. Constable (1844), 3 
L. T. O. 8S. 299, 

1984. Judgment set aside before 


sale.|—The sheriff is not entitled to poundage, 

where after seizure & before sale, the judgment & 

all subsequent proceedings are set aside for irre- 

gularity.— MILES v. Harris (1862), 12 C. B. N.S. 

550; 381 L. I. C. 1. 861; 6L. T. 649; 142 E.R. 

1258, 

Annotations :-—Refd. Searle v. Blaise (1863), 14 C. B. N.S, 
856; Mortimore v. Cragg (1878), 47 L. J. Q. B. 348; Re 
Ludford, Officia) Recciver v. Warwickshire, Sheriff (1884), 
53 L. J. Q. B. 418; de Thomas, x p. Middlesex, Sheriff, 
[1899] 1 Q. B. 460. 


1985. ——— Sale by bill of sale.]|—Where a 


the parties, withdrew his officer in 


CAMPBELL (1881), 32 C. P. 170.—CAN. 

1976 iv. —-. J—FRENCH v. LAKE 
SUPERIOR MINERAL Co. (1892), 14 
P, R. 541.—CAN, 

1977.i. ; After  seizure.]-— 
Where, after seizure by a sheriff under 
au execution for $1,100, the execution 
was settled between the parties by the 
taking of promissory notes from deft., 
& the sheriif was ordered to deliver up 
possession, but the writ was not with- 
drawn :—Held: the execution was 
snatisfied so as to entitle the sheriff to 
something for poundage.—-McCROBERTS 
v. HAMILTON (1877), 7 P. R. 95.-—CAN. 

1977 if. -—Where a 
sheriff made a scizure under writs of 
ji. fa. of property of the judgment 
debtor, & a few hours before the sale 
the judgment debtor came to the sheriff 
& paid the full amount of the judgment, 
dcbt :—Held; the sheriff was entitled 


J.—VOL. XXI. 




















judgmont debt, & not merely on the 
value of the property seizod.—Re 
BLACK EaGut GoLp MINING Co. (1903), 





60. L. R. 5123 23 OG. L. T. 331; 2 
O. W. R. 797.—CAN. 
p. Whether on withdrawal 


from possession.}—Where the sheritf 
under a ji. fa. seized goods sufficient 
to cover the claim, & afterwards with- 
drew from possession, in obedience to 
a judge’s order founded upon an under- 
taking of deft. to credit the amount of 
the levy on an execution which he 
held against pltf.:—Held: entitled to 
poundage.—THoMas v, COTTON (1854), 
12 U. (On R, 1483.—CAN, 


q. Writ superseded — With- 
drawal of seizure.}—A sheriff made a 
seizure under a fi. fa. against the goods 
of deft., but, learning that they were 
about to appeal, of his own motion, 





, hot of 


possession, &, the appeal having been 
subsequently brought, the execution 


was superseded. The appeal was 
dismissed, & the judgment debt & 
costs were afterwar settled by 


arrangement between the parties :— 
Held; the sheriff had not so withdrawn 
from the seizure as to disontitle him 
to poundage or an allowance in Heu 
thereof, &, notwithstanding the super- 
seding of the execution, he was entitled 
to such allowance._WEEGAR v, GRAND 
ee Ry. Co. (1894), 16 P. lt. 871.— 





r. Whether where wproceedi 
trregular—Goods of third party sold. 
Where goods seized by a sheriff under 
execution, & sold under an inter- 
pleader order, were afterwards found 
to be the goods of claimant therein & 
the exccution deft. :-—Held : 


& for the purpose of saving oxpense tu | the sheriff was not entitiod to an 
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Sect. 2.—Sheriff’s remuneration: Sub-sects. 2 & 3.] 


sheriff sells the goods of deft. under a fi. fa. by 
bill of sale, & not by auction, he is not entitled to 
the percentage allowed under 7 Will. 4 & 1 Vict. 
c. 55.—MARTIN v. SHARP (1844), 3 L. T. O. S. 
106. 

1986. When land extended—Under elegit.| 
—Where lands are extended under a writ of elegit, 
there is no interest in them left in the debtor which 
can be extended under a subsequent writ. The 
sheriff, under a second writ of elegit, at the suit of 
the same execution creditor, made at his request 
a special return extending the same lands, subject 
to the first extent :—Held: the sheriff was not 
entitled to poundage on the second writ, although 
the amount of the first writ was less than the 
annual value of the lands. 

In this case the execution debtor had only a 
term in the land, & upon the transfer of that, the 
whole is spent, & what remains in him is not a 
reversion but a right to the possession of the term 
after satisfaction of the first writ (MARTIN, B.). 

It is clear that land cannot be extended under a 
second writ when possession has been delivered 
under the first (WATSON, B.).—CARTER v. HUGHES 
(1858), 2 H. & N. 7143; 27 L. J. Ex. 225; 30 
L. T. O. S. 275; 6 W. RR. 212; 157 EB. lt. 204. 
Annotations :-—Retd. Hatton v. Haywood (1874), 9 Ch. App. 

229; Mortimore uv. Cragg (1878), 3 C. Vv. D. 2163; Johns v. 

Pink, [1900] 1 Ch. 296. 

1987. Where withdrawn.|— 





execution 





MADELEY v. GREENWOOD (1897), 42 Sol. Jo. 34, | 


vb. Cc. 

Annotations :—Retd. Re Thomas, Wx p. Middlesex, Sheriff, 
[1899] 1 Q. B. 460. Mentd. Union Bauk of Manchester 
v. Grundy, [1924] 1 K. B. 833. 


-|-—-See BANKRUPTCY, Vol. V., p. 822, Nos. 
6983, 684. 

1988. On what calculated——Rent paid to land- 
lord.j— On execution the landlord’s rent shall be 
paid without deduction of poundage for the 
sheriff—GorkE v. Gorron (1725), 1 Stra. 643; 93 
Vi. R. 754, 

1989. --—- --—-.]—A sheriff, on making a levy 
under an execution, is entitled to a percentage 
on the whole proceeds of the sale, including a 
year’s rent paid by him to the landlord, as well 
as on the amount of the exccution ; but he is not 
entitled to be allowed extra expenscs incurred by 








allowance in lieu of poundage in 1987 iii. —- 
respect. of the goods seized.—TURNER 
v. CROZIER (1891), 14 P. R.272.—CAN. 

8. Whether on successful claim 
tu goods by third party.}--A shoriff is 





scizod by a sheriff under a writ of sale, b 
& the writ is withdrawn before sale, 
the sheriff is entitled to poundage upon 
the value of deft.’s intorest in the land. 


EXECUTION. 


him in making the levy, which are not included 
in the table of fees framed under 7 Will. 4 & 1 
Vict. c. 55. 

The master is bound to allow the expenses of 
such a possession as was necessary for the sale of 
the goods. Here he has thought fit to allow for 
the expenses of seven days’ possession & that was 
a reasonable charge. Extra expenses cannot be 
allowed (PaRKE, B.).—DAvVIEs v. EDMONDS (1843), 
12M. & W. 31; 1 Dow. & L. 395; 13 L. J. Ex. 
1;2L. T. O.S. 101; 8 J. P. 6638; 162 HE. KR. 
1099. 

1990. Elegit—-On annual value of land.|— 
Estreats Act (c. 15), 5s. 16, which, ‘‘ for ascertain- 
ing the fees for executing of writs of elegit,’’ so 
far as they affect real estate, enacts that the 
poundage to be taken by sheriffs ‘‘ by reason or 
colour of their office,’ or ‘‘ by reason or colour of 
their executing of any writ or writs of habere Jacias 
possessionem aut seisinam,”’ shall not exceed a 
certain proportion of the yearly value of any lands 
‘whereof possession or seisin shall be by them or 
any of them given,’’ applics to the execution of 
writs of elegit, though not expressly named in the 
enacting part; & the sheriff taking more than the 
limited poundage for such execution is lable to 
the penaltics imposed by 8 Geo. 1, c. 25, 8s. 5, & 
29 liz. ¢. 4, 8. 1.---Nasirv. ALLEN (1843), 4 Q. b. 
784; 1 Dav. & Mer. 16; 12 L. J. Q. B. 2983 7 
Jur. 667; 114 KH. RR. 1092; sub nom. NASH v. 
Nixon, 1 L. T. O. S. 229. 
aunulation -—Refd. Carter v. Hughes (1858), 27 L. J. Ex. 


1991. Not stamps in hands of distribu- 
tor.|—-The sheriff is not entitled to poundage upon 
stamps in the possession of a distributor seized 
under an extent.—R. v. VILLERS (1810), Wight. 
95; 145 E.R. 1188. 

1992. -—-— On actual amount received.|— R. v. 
ROBINSON, No. 1972, ante. 

1993. ---— On actual amount due.|--- EVANS 
v. MANERO, No. 144, ante. 

1994. —-— On sale of ship.|—-By an order dated 
Aug. 31, 1888, & made under Sheriffs Act, 1887 
(c. 55), a scale of fees to be demanded & received by 
a sheriff upon the execution of writs of fi. fu. is fixed, 
amongst others it provides that he shall demand, 
‘‘for the inventory & valuation, cataloguin ¢ 
lotting, & preparing for sale, where no sale takes 











P. It. 305.—CAN, 

. Sheriff entitled im- 
mediately on arrest.}—A sheriff upon 
arresting a judgment debtor under a 
cu. sa. thereby becomes at once entitled 





rt 


not entitled to a poundage fee where 
the claimant of the goods seized suc- 
ceeds on an interpleader issue, although 
the seizure was made under the explicit 
instructions of the solrs. for exccution 
creditors.—McDONALD (A.) Co. ». 
CUSHING, [1918] 3 W. W. R. 89.—CAN, 

1987 i. Where cxecution with- 
drawn.J—s. lodged a writ of fi. fa., 
indorsed to levy on the lands, goods, 
cte., of L. The sheriff went into 
possession, & shortly afterwards the 
sheriff? was instructed by S. to with- 
draw, no sale having been effected 
& there being no compromise. The 
sheriff claimed puundage fces, but 8. 
refused to pay them on the ground that 
no lnoney was received under the writ : 
—Lfeld: the sheriff was not entitled to 
pounduge fees.—Re Suy (1890), 11 
N.S. W. L. R. 393 6 N.S. W. W.N, 
14.—AUS. 

1987 ii. .;~A sheriff is not 
entitled to poundage where the execu- 
tion creditors withdraw an execution 
upon a claim being made to the goods. 
—IMPERIAL ELEVATOR & LUMBER 
See Oli [L917] L W. W. 2, 1158, 











seized, the amount of which will be 
fixed on application to a judge.—Re 
CORPE v. MULDROCK (1887), 6 N. Z. 
L. R. 37.—N 


1987 iv. ~+—Where a sheriff 
makes # levy on goods, & bofoere the 
sale is directed by the execution 
creditor to withdraw, then, in the event 
of the debtor neither paying the sum 
indorsed on the writ nor asking for an 
appraiscment, the sheriff is entitled, 
under Sheriffs Act, 1883, #8. 14 & 15, to 
poundage fees calculated on the full 
amount indorsed on the writ.— 
SHUAND v. RieLy (1888), 6 N. Z L. lt. 
572.-—-N.Z. 

t.—-— Writ of capias ad_ satis- 
faciendum.}—When the sheriff has the 
party in custody on a cu. sa. he 
can Claim ese CORBETT v. 

‘aes 50), 6 U. Cc. RR. 60 
CAN. 


a, ——— =~ Defendant — surren- 
dered by bail.}-Where a ca. sa. was 
delivered with instructions to return 
it “‘ non est inventus”’ after four days 
& the bailin the meantime surrendered 
deft. :—Held: entitled to poundage.— 
GILLESPus v. NICKERSON (1850), 1 








be 


as against the execution creditor to full 
poundage on the amount of the execu- 
tion.-—McNAB ¥. OPPENHEIMER (1888), 
11 BP. R. 348.——CAN. 


c. Where execution set aside 
uefore sale.J}—-Where a levy had been 
made under a fl. fa., but beforo sale 
the writ & all proceedings thereon were 
set aside :—J/eld: not entitled to 
poundage. — WALKER vv, FAIRFIELD 
(1858), 8 C. P. 95.—CAN, 


d. Sale in spite of notice of ac, 
of bankruptcy. ;-—-A judgment dobtor 
against whom there was an execution 
in the sheriff’s hands, had committed 
anact of bkpcy., of which the sheriff had 
notice, & on foot of which tho judgment 
debtor was afterwards adjudicated 
bkpt. The sheriff, notwithstanding 
such notice, sold the debtor’s goods 
under the execution, deducted hts 
roundage foes & expenses of the sale, 
ke paid the balunce to the assignees -— 
Held: the sheriff was not ontitled to 
these deductions, & was disallowed the 

oundage.—Re PRIESTLY (1889), 23 
L. R, Ir. 5§36.—IR. 


Bankruptey before sale.}—- 








6. 





Part 1V.—Costs AND EXPENSES OF EXECUTION. 


place by reason of the execution being withdrawn, 
satisfied, or stopped, 2§ per cent. on the-value of 
the goods ’’ :—Held: the above rule did not apply 
to the sale of a ship.—CoHEN v. DE LAS Rivas, 
Ex p. DURHAM, SHERIFF (1891), 64 L. T. 661 ; 
39 W. R. 539, D. C. 

1995. Where two seizures for same debt— 
Poundage apportioned.|—-Where the debt is paid 
to the officers of the Crown immediately, although 
upon compulsion of one levy, the poundage shall 
be apportioned between the sheriffs.—R. v. Fry 
(1794), 3 Anst. 718, n.; 145 BE. R. 1017. 


Annotations :—Consd. R. v. Barber (1796), 3 Anst. 717; 
R. v. Robinson (1835), 4 L. J. Wx. 319. 


1996. ——— Sheriff who recovers money entitled. ] 
—R. v. CALDWELL (1793), 1 Anst. 279; 145 BE. R. 


Annotations :-—Folld. R. v. Fry (1793), 3 Anst. 718, n.: 
RR. v. Barber (1796), 3 Anst. 717. 


1997. .|—Two extents issued into 
different counties for the same debt, both sheriffs 
seized goods; the debt was paid to one before a 
venditiont exponas issued to either, he shall have 
the whole poundage.—R. v. BARBER (1796), 3 
Anst. 717; 145 BE. R. 1017. 

1998. -—— ----—.|—Two extents having issued 
against A., & an extent in aid into another county 
court against B., for the same sums. B. paid 
the whole debt giving notice to the sheriff to 
retain the money till the legality of the extent 
in aid was tricd; afterwards A. paid part of the 
money to B., in consequence of an arrangement 
among themselves. The sheriff who took the 
inquisitions against A. is not entitled to any share 
of the poundage.—R. v. Bow mes (1810), Wight. 
116; 145 E.R. L196. 

1999. ———.|-~LEE v. DANGAR, GRANT & 
Co., No. 170, ante. 











SUB-SECT. 3.—POSSESSION MONEY. 
2000. Possession must be confined to reasonable 
time.]|— DAviks v. EpmMoNpbs, No. 1989, ande. 
2001. —-—-.|---A sheriff who has remained in 
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possession for an unreasonable period at the 
instance of the execution creditor & without 
debtor’s consent is not entitled to charge against 
debtor the costs of retaining such possession 
beyond what is a reasonable period.—He FIncuH, 
Ex p. Msskx, SHERIFF (1891), 65 L. T. 466; 40 
W. R. 1753; 36 Sol. Jo. 443; 8 Morr. 284. 
Annotation :—Distd. Re Hurley (1893), 41 W. I. 653. 
2002. Only chargeable for one person.|—It is 
extortion for a bailiff on a fi. fa. to charge costs of 
a@ second man in possession & of a valuation of the 
poods SHAPE HTL v. Weywoop (1862), 10 W. BR. 
2003. Not chargeable unless possession taken— 
Unless by agreement between parties.|—The 
table of fees framed under 7 Will. 4 & 1 Vict. c. 55, 
s. 2, allows the sheriff’s bailiff, for exccuting a 
fi. fa., if the distance do not exceed five miles, 
£1 1ls.; if beyond that distance, per mile 6d., & 
for each man in possession, per diem 5s, On 
execution of a fi. fa. deft. requested that a man 
might not be put in possession, & agreed to pay 
the possession money, the bailiff charged three 
days’ possession money & ls. mileage :—Held: 
the agreement of deft. was an answer as to the 
possession moncy, but the charge of 6d. per mile 
cach way was illegal.—QGILL v. JOSE (1856), 6 
K. & B. 718; 27 Ll. T. O. S. 171; 2 Jur N.S. 
860; 119 KE. R. 1032. 
Annotation :-—Refd. Cooper v. Hill (1859), 6 Jur. N.S. 99. 
2004. -—If when the sheriff presented 
himself, debtor had handed him the money & 
had said go about your business, or had said take 
away the goods at once I won’t have them left 
here, there would have been no necessity to take 
possession; but here possession was actually taken 
by the officer of the law, & that being so posses- 
sion money was a legal incidental expense (BACON, 
C..).).—dte GRUBB, Ba p. Sts (1877), 4 Ch. D. 
521; 46 L. J. Bey. 103; 36 L. T. 40; 25 W. R. 
276; affd., 5 Ch. D. 375, C. A. 
Annotations :—Refd. Re Bullen, Ex p. Ind, Coope (1881), 44 
L. T. 587; Turner v. Bridgett (1482), 30 W. WR. 586; 


Gs 
Glasbrook v. David & Vaux, {1905} 1 K. B. 615. Mentd. 
Mostyn v. Stock (1882), 9 Q. B. D. 432, 





correct, namely, to allow six per cont. 


Where the sheriff takes possession 
under a writ of sale, but Dkpey. takes 
place before sale, the sheriff is not 
ontitled to poundage.—lte SUTHER- 
LAND (1888), 6 N. Z. L. R. 596.—N.Z. 


f. On what calculated — Not on 
sums retaincd.}—The sheriff is ontitled 
to poundage only on the sum paid over 
by him, not on what he retains for 
himeclf.—MICHIF v. REYNOLDS (1865), 
24 U. C. RR. 303.-—-CAN, 

g. -}-—-Money expended by 
aw sheriff upon property after scizure 
in order to render it saleable forms 
no part of the ‘‘ sum made” by the 
sheriff within the meaning of the 
tariff of sheriff’s fees, & he is, therefore, 
not entitled to poundage upon these 
or other sums which he retains to 
cover his own expensex.—-STURGKON 
v. HENDERSON, [1917] 3 W. W. R. 56; 
37 D.L. BR. 54.--—-CAN. 

h. On money passing through 
sheriff hands.}—Where the parties 
to a suit arranged outside the sheriit’s 
office for the payment of $3,000 on 
account of an exccution in his hands, & 
pltfs. in the cause paid his poundage 
on that amount as well as on the 
moneys actually paid to the sheriff, 
the ct. refused to allow them to charge 
the ainount against defte.—HAMILTON 
& Porr Dove Ry. Co. v. GOREN BANK 
(1873), 20 Gr. 191.—-CAN. 

k. Writ of possession — 
Yearly rental value.}—-Where & sheriff 
has executed a writ of possession, he 
is entitled to poundage on the Maid 
rental value of the premises to which 














possession is given.—BELL v, NICHOLLS, 
he p. RicHarps (1919), 26 B.C. Rk. 
102.—CAN, 

l—— Fieri facias— On sum 
marked on writ.}— On foot of a fi. fa. 
marked for £30 8s. 1ld., the sheriff, 
by seizure & sale of a term of years, 
levied £530, &, with the assent of the 
attorne of the exccution debtor, 
retained poundage fees on the whole 
sum levied :—ZJield: he was entitled 
to poundage feos, not on the sum I¢vied, 
but on the sum marked on the writ, 
& no more.—BYRNKE v. HUTUHINSON 
(1875), I. R. 9 C. L. 75.—IR. 

m. On what writs payable--Writ of 
possession.}—Poundage is payuble to, 
& recoverable by, the sheriff under the 
execution of a writ of possession by 
him.——-McRoBERTs v. JOHNSON (1890), 
16 V. L. R. 725.—AUS. 

n, Writ of extent.J]—- Pound- 

age is recoverable from deft. upon 
a writ of extent.—R. v. PATTroNn 
(1852), 9 U. C. R. 307.—CAN, 
._ 0. Allowance in licu of poundaye— 
Question for court.}—The poundage of 
a sheriff cannot be tuken to cover moro 
than the risk & responsibility cast 
yren him when he scizes, retains, & 
sell4 goods & from this levy returns the 
money. If the sheriffs action be 
intercepted, so that he docs not make 
this moncy, it is for the ct. to say what 
allowance shall be made to him in Heu 
of poundage.--WADSWORTH v. BRLL 
(1881), 8 P. R. 478.—CAN. 


p. Compidation.]— The usual mode 
of colmputing sheriff’s poundage is 





on tue first $1,000, & in addition thereto 
three por cent. on the amount over 
$1,000, & under $4,000; & in addition 
thereto ouo & a half per cent, on the 
wmountover $4,000.—FLEMLNU v. HALL 
(1882), 9 P. RR. 310.—CAN, 


PART IV. SECT. 2, SUB-SECT. 3. 


200381. Not chargeable unicss pussessiun 
taken—Unless by agreement, }—A sherilf 
who had made a scizure under execu- 
tion, the goods being claimed by the 
execution debtor’s wife, took from the 
oxecution debtor & his wife a letter 
recognising the sheriff’s possession, & 
agree to deliver the goods on 
demand. We did not thereafter keep 
a man in possession but exercised some 
care & supervision over the goods, 
He took up with the oxecution creditor 
& her solrs. the matter of his payment 
for looking after the goods & certain 
expressions of agreement were made to 
him as to remuneration :—Held: the 
sheriff was entitled to charge for hig 
services in looking after the goods, 
whether his claim was for keeping 
** possession ’’ or based on a quantum 
meruit for services rendered.—RANKIN 
v. BELL, [1923] 2 W. W. RR. 922; 
D. L. RR. 907.—CAN, 





q. Amount chargeable.]— The 
fee for possession is not one which a 
sheriff is entitled to collect for his own 
use, where he is paid by fees, or as 
revenue, unless he bas in person been 
in actual possession. Where he has 
placed a balliff in possession it becomes 
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Sect. 2.—Sheriff’s remuneration: Sub-sects. 3, 4 


2005. Possession under several writs—Possession | 


money only payable once.|—Where a sheriff has 
put a man in possession of goods under writ of 
fi. fa. issued by one creditor, & afterwards received 
other writs against the same debtor from other 
creditors, & has merely kept the same man in 
possession on behalf of all the creditors, he 
cannot, upon the executions being withdrawn, 
recover possession money at 5s. a day from more 
than one creditor.—GLASBROOK v. Davin & VAUX, 
(1905) 1 K. B. 615; 74 L. J. K. B. 492; 92 L. T. 
200; 53 W. R. 408; 21 T. L. R. 276; 49 Sol. Jo. 
298. 

See, also, County Courts, Vol. XIII., p. 515, 
No. 648. 

Costs of execution in bankruptcy proceedings. |— 
See BANKRUPTCY, Vol. V., pp. 822, 823, Nos. 
6986-6993. 


SuB-SEcCT. 4.—FEEs. 

2006. Assessment of fees.]— UNION BANK OF 
MANCHESTER, LTD. v. GRUNDY, No. 1967, ante. 

2007. Of sequestrator.|—I do not remember that 
Gs. 8d. is an absolute stated fee, to all seques- 
trators, whether the effects seized under the 
sequestration are large or small, & as the seques- 
trator, in this case, had not got in £40 in almost 
two years, I think the gross sum the master has 
allowed him, is sufficient for his trouble (Lorp 
HARDWICKE, C.).—WoobD v. FREEMAN (1743), 
2 Atk. 542; 26 E. R. 725, L. C. 

2008. When payable—Not until levy completed.] 


EXECUTION. 


—Empson v. Batrurusr (1622), Win. 20, 50 ; 
Hut. 52; 124 HE. R. 18, 43. 
Annotation :-—Refd. Giles v. Grover (1832), 9 Bing. 128. 

2009. -}—Under-sheriff cannot refuse 
to execute process till he has his fees.—HESCcoTT’s 
CASE (1694), 1 Salk. 330; 91 E. R. 291. 

2010. .|— The sheriff in possession 
under a fi. fa. is not entitled to his costs of entry 
& possession unless he has actually proceeded to a 
sale before adjudication issues against debtor.— 
Re Wuire, Ex p. WHITE’s ASSIGNEES (1862), 6 
L. T. 511. 

2011. Payment under | 
seizure.|—-NaAsH v. DICKENSON, No. 1976, ante. 

2012. Where not indorsed on writ.|—A 
sheriff may levy under a fi. fa. the amount of his 
fees authorised by 7 Will. 4 & 1 Vict. c. 55, although 
not indorsed on the writ, & he need not par- 
ticularise their respective amounts in his return.— 
CuRTIS v. MAYNE (1812), 2 Dowl. N. S. 37; 7 
Jur. 154. 

Annotations :—-Expld. Sneary v. Abdy (1876), 1 Ex. D. 299. 

Mentd. Withers v. Parker (1860), 6 Jur. N. S. 1033. 

--|—See BANKRUPTCY, Vol. V., p. 823, No. 
6994. 

2013. Not payable in respect of more than one 
person.|——By the table of fees allowed by 7 Will. 4 
& 1 Vict. c. 55, s. 2, a sheriff’s officer is entitled 
to charge one guinea for executing a warrant of 
ca. sa., & 1s. per mile for travelling expenses ; but 
he is not entitled to charge for an assistant, nor 
for conducting the party arrested to gaol.— 
CooPEeR v. Hitt (1859), 6 C. B. N. S. 703; 28 
L. J.C. P. $11; 33 L. T. O. S. 2395; 6 Jur. N.S. 
08; 141 E. R. 627. 

2014. Taxation of fees.) —A_ sheriff 























claimed 


a disbursement which he is entitled 
to collect, but only to the amount of 
the sum paid the bailiff & in no case 
to exceed the fee fixed by the tariff.— 
Re PENNY LUMBER Co., [1921] 3 W. W. 
R. 352,—CAN, 


Yr. -}— A. sheriff, when 
not personally in possession of goods, 
is not, entitled to make profit out of 
possession money, & so, in a proper case 
for putting a man in possession, 
possession money cannot be charged 
unless the man actually entered into 

ossession, nor for any period beyond 
hat of the actual pee nor for 
aay amount beyond the actual sums 
paid out by the sheriff in that con- 
nection, & the sheriff must produce 
vouchers for the sums so paid out to 
him.—L1 Din_v. CHow [Toy Dona, 
[1923] 2 W. W. R. 799; 3 DL. RB. 
957; 32 B. C. R. 296.—CAN. 

s. Scizure of goods of third person 
—On whom chargeable.}—C. & W., 
attorneys, instructed the sheriff to 
levy upon certain goods which were 
claimed by two persons. The sheriff 
interpleaded, & the usual orders were 
made, Payment was not made, nor 
was security given within the time 
allowed, but the sheriff was instructed 
to stay proceedings, & finally C. & W. 
wrote to the sheriff, telling him to 
withdraw on payment of possession 
money by claimants. Claimants re- 
fused to pay, the sheriff tried to sell 
the goods & failed, & before a sale was 
effected, the interpleader was decided 
in favour of claimants & the sheriff had 
to withdraw :—Held: the sheriff could 
recover the possession money from 

1 & W.—He CreaGH & WILLIAMS 
(1890), 11 N. 8 W. Th. 16; 6 
N.S. W. W. N. 141.—AUS. 


t. ividence of expenses — Delay 
caused by creditor, }—Where property is 
attached by the sherlff & the sale is 
delayed at the instance of the attachi 
creditor & for his own benefit, but sligh 
evidence will be required to support 
an action against the creditor for 








expenses necessarily incurred in caring 
for the property attached.—_Mc DONALD 
v. CURRY (1896), 28. N.S. 1. (16 R. & G.) 
305.—CAN. 
_ & Withdrawal after seizure — At 
instance of creditor.)—Where a sheriff 
after a scizure of the execution debtor’s 
pods under a writ of jl. fa. withdraws 
rom possession by the authority of a 
person at whose instance he was re- 
quired to execute the writ, he is entitled 
to bailiff’s fee for executing the warrant, 
& bailiff’s expenses while in possession 
of the goods. A writ is executed when 
the goods of the execution debtor are 
in custodid legis.—PiRIE v. STEWART, 
(1899) 2 I. R. 546.—IR. 
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2008 i. When payable—Not until levy 
completed.J—A. issued an execution 
against B., under which a levy was 
made of B.’s goods, but no sale, the 
execution being withdrawn. <A second 
execution under another judgment was 
issued by A. against B., & the sheriff, 
after selling goods to satisfy that 
execution, proceeded to sell other 
goods of BK. to satisfy him for fees on the 
first execution :—Held: such sale by 
the sheriff was a wrongful conversion, 
& trover would lie.—MILLER v. WELDON 
(1871), 2 Han. 188.—CAN, 


b. he teeter for services 
rendered. }—FPltf. had obtained a decree 
in this cause against defts., by which 
money was ordered to be paid, & on 
which pltf. issued execution & lodged 
it in the hands of a sheriff. After 
seizure under the writ, but before the 
money was levied, defts. moved for & 
obtained leave to rehear the cause, & 
a stay of the execution on the terms of 
paying the money into ct., which was 
one :—-Held: the sheriff, not having 
actually levied the money under the 
execution, was entitled only to fees 
for services actually rendered. — 
bith aed ue nie tae rT Tiiea 
IN OCIETY (circa 1), 1 

Ch. Ch. 276.—CAN, 














Cc. Only on sum actually 
levied. J—A writ of fi. fa. for £283 48. 1d. 
was delivered to a sheriff, under which 
he seized several musical instruments 
at the warehouse of P., the execution 
debtor, who was a piano-seller, &, 
without receiving any directions from 
either bP. or the execution creditor, but 
acting on his own responsibility, the 
sheriff without, as the ct. considered, 
sufficient grounds for so doing, removed 
the goods from P.’s premises to a xale 
mart close by, where a small part of 
them were sold by auction for £62 5s. 
& in consequence of the insufficien 
bidding the sale of the remainder was 


adjourned. IT. was adjudicated a bkpt. 
before the day to which the sale stood 
adjourned. he sheriff claimed, as 


against 1’.’s assignees in bkpcy., to 
retain out of the proceeds of the sale 
in his hands, fees on the entire sum for 
which the execution was issued, 
together with the expenses of removing 
the goods to the sale mart & the hire 
of the mart :—JJeld: the sheriff was 
only entitled to retain fees on tho 
amount actually levied, & the residue 
of his claim must be disallowed.---J%e 
i (1884), 13 L. R. Ir. 489.— 


d. Writ of capias ad satis- 
facicndum—Debtor discharged without 
payment of debt.j}—Where a deft. was 
arrested on a ca. sa., & diacharged 
without any part of the money being 
paid, the sheriff is not entitled to 

oundage on the amount of the execu- 
ion, under the ordinance of fees; but 
he is entitled to his fees fur executing 
the writ, & both pltf. & his attorncy 
are Hable therefor.—KAVANAGH  v. 
PIHELON (1842), 1 Kerr, 472.—CAN. 


e. Money naid to chery by 
debtor.}—The receipt of mone y 8 
sheriff under a fi. fa. is a virtual execu- 
tion of the writ, although there has been 
no seizure or sale, & entitles the sheriff 
to his poundage & fees. Deft. requested 
the sheriff never to make a seizure upon 
receiving a writ of fl. fa. against him, 








Part LV.--Costs AND EXrENsrs or EXECUTION. 


certain fees upon the execution of a writ of fi. fa. 

By a judge’s order, made by consent of the parties, 

his bill was referred to the master to be taxed ; 

the order said nothing as to the costs of taxation, 

& the master disallowed two-thirds of the sum 

claimed :—Held: in these circumstances, neither 

at common law nor under 7 Will. 4 & 1 Vict. ¢. 55, 

had the ct. power to order that the sheriff should 

pay the costs of taxation.—CURLEWIS v. Birp 

(1842), 1 Dowl. N.S. 752; 11 L. J. Q. B. 278; 

6 Jur. 669. 

2015. -}—By Sheriffs Act, 1887 (c. 55), 

s. 20, a sheriff may demand such fees & poundage 

as may from time to time be fixed. By order of 

Aug. 31, 1888, made under the Act, fees were 

fixed, & ‘‘ In every case where an execution is 

withdrawn, satisfied, or stopped, the fecs under 
this order shall be paid by the person issuing the 
execution, or the person at whose instance the 
sale is stopped, as the case may be; & the amount 
of any costs & charges payable under this scale 
shall be taxed in case the sheriff & the party liable 
to pay such costs & charges differ as to the amount 
thereof’? :—JZeld: there was no appeal from the 
taxation of the amount of costs & charges payable 

under the order to the sheriff—TOWNEND v. 

YORKSHIRE, SHERIFF (1890), 24 Q. B.D. G21; 59 

L. J. Q. B. 156; 62 L. T. 402; 545. P. 5985 88 

W. RR. 381, D.C. 

Annotations :—Distd. Madeley v. Greenwood (1897), 42 
Sol. Jo. 34; Re Beeston, Mr pp. Board of Trade (189%), 
68 L. J. Q. B. 344. Apprvd. & Folld. Union Bunk of 
Manchester v. Grundy, [1924] 1 K. B. 833. Refd. Glas- 
brook v. David & Vaux (1905), 92 1. T. 299. 

2016. - .}—-Union BANK OF MANCITESTER, 

Lip. v, GruNDY, No. 1967, ante. 








SUB-sEcCT. 5.-—RECOVERY OF FREES AND 
POUNDAGE. 
2017. Liability of execution creditor —To sheriff. | 
~The sheriff may bring assumpsit for his poundage. 
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—STANTON v. SULIARD (1599), Cro. Eliz. 654; 78 
K. R. 893; sub nom. SuLtIaAnD v. Stamp, Moore, 
K. B. 468 3; sub nom. STAMTON v. SULIARD, Moore, 
K. B. 699, Ex. Ch. 

Annotation :—Qonsd. Montague v, Davies, Benachi, [1911] 


2K. 4, 595, 

2018. .—A_ sheriff may maintain 
an action for his poundage on an execution. 

Sheriff [tenant by elegit] may maintain eject- 
ment & may enter & assign his interest. ... He 
must enter before he can assign it over (HOLT, 
C.J.).—TYson v. PASKE (1705), 2 Ld. Raym. 1212 ; 
1 Salk. 333; Holt, K. B. 318; 92 E. RR. 300; 
sub nom. JAYSON v. RASH, 1 Salk. 209. 

Annotations :—Consd. Carter v. Hughes (1858), 2 H. & N. 
714. Refd. R. v. Giles (1820), 8 Price, 293; Mortimore +. 
wage (1878), 47 L. J. Q. BL 348, Mentd. Frederick v, 
Laokup (1767), 4 Burr. 2018; HR. « O’Connor (1843), 13 
L. J. M. CG, 33. 

2019. Where goods not sold.| — The 
sheriff cannot maintain an action for the expense 
incurred in seizing & keeping possession of goods 
under a fi. fa. at the request of the party suing out 
the writ, although they are not sold, on account 
of his refusing to give an indemnity against the 
claims of third persons.—BILKi v. HAVELOCK 
(1813), 8 Camp. 374, N. P. 

Annotations :—Consd. Foster v. Blakelock (1826), 8 Dow. & 
Rhy. K. B. 48; Sneary v. Abdy (1876), 1 Iex. 2). 299; 
Roe v. Hammond (1877), 2 C. LP. dD. 300. 

2020. For charges of interpleader 
proceedings.|-—On Feb. 17, 1881, the sheriff seized 
goods under an elegit against D. for £72, & intcrest, 
& costs. W. claimed the goods as his. On 
Feb. 19 the sheriff took out an interpleader 
summons. On July 15, an order was made for 
the sheriff to withdraw on W. giving security, in 
default of security the sheriff was ordered to sell 
the goods & pay the net proceeds into ct. Security 
was not given, & on Aug. 12 the sheriff paid £52, 
the net proceeds of the goods, into ct. On June 21, 
1882, CHuirry, J., made an order that W. should 
be barred, that the fund in ct. should be paid to 




















promising that he would pay his fees 
as if a formal seizure had been made, 
Subsequently the sheriff notified deft. 
of the receipt of a writ against him 
& issued his warrant, but did not, levy, 
& deft. paid :—Held: that the sheriff 
was entitled to the poundage & fees,— 
CONSOLIDATED BANK v. BICKFORD 
(1377), 7 PB. R. 172.—CAN. 

f. After sale—Agreement not to 
complete suic.}—Lands were sold by 
the sheriff of S. at public auction, 
under execution on ajudgment obtained 
against F. & another, & were knocked 
down to pltf. as the highest bidder. 
After the sale & payment of the 
usual deposit of 10 per cent., it was 
agreed between pltf. & the judgment 
creditors that the sale should not be 
completed, & that the money paid 
should be returned :—Z/eld : the sheriff 
was cntitled to retain the percentage 
fixed by the schedule of sheriff's fees 
on the amount for which the property 
was knocked down.—FREEMAN _ v. 
MCLEAN (1894),27 N.S. R. (15 R. & G.) 
324,—CAN. 





g. Liability to tazation.}—An execu- 
tion & the judgment under which it 
issued were set aside on the ground 
of irregularity in obtaining the judg- 
ment :—Held: pltf. was not entitled 
to have the sheriff’s bill against him 
taxed under R. 8S. O., 1877, c. 66, 8. 48, 
as the setting aside of the execution 
was nota ‘‘ settlement by payment, levy, 
or otherwise,” within the Act, or under 
foot, 47, as pltf. was not a ‘‘ person 
liable on any execution ”; but a sheriff, 
as an officer of the ct. claiming fees by 
virtue of its process, is so far within 
its jurisdiction that his bill may be 
taxed.—MORRISON v. TAYLOR (1882), 


9 P. TR. 390.—CAN. 

h. —— Place of taration—wNotice.] 
—Held: a sheriff’s bill of fees may 
be taxed on notice under Execution 
Act, R. 8S. O., 1877, c. 66, 8. 48, 
either at Toronto or in the sheriff's 
own county, as the party taxing may 
elect.--DOMINION TYPE FOUNDING CO, 
v. NAGLE (1879), 8 P. HR. 174.—CAN, 


k. Revision.) — Where a 
sheriff’s fees huve been taxed before a 
deputy clerk of the Crown under 
Rh. S. O., 1877, c. 66, 8. 48, a revision 
of such taxation cannot take place 
before the principal clerk of the Crown, 
but the ct. may refer the bill back to the 
same deputy clerk for a revision of the 
taxation, where it appears that. items 
have been improperly allowed.—Hay 
v. DRAKE (1879), 8 P. R. 120.—CAN. 


1. Application to fix fees — Seizure 
—No money levied—Costs.}—If, after 
a seizure, the parties settle, pltf. may 
apply to the ct. to fix the _sheriff’s 
fees, but he will not get the costs 
of the rule, though no cause be 
shown.-—te HOME (SHERIFF) (1844), 
1U.C. R. 412.—CAN. 

m. }— A judge’s 
order fixing the allowance to be 
made to the sheriff where there has 
been a seizure, but no money levied, 
is final. «In this case the sheriff 
rendered his bill, & pitf. obtained a 
summons to reduce it or determine 
who would be reasonable. Semble: 
(1) the sheriff should have applied in 
order toauthorise charges not sanctioned 
by the tariff; (2) the judge’s duty is 
not to tax the sheriff’s account, but to 
fix a rate for services rendered, leaving 
to the master to determine the amount 














in case of dispute.-—-GWYyNNE ”. GRAND 
TRUNK Ry. Co. (1865), 24 U. CGC. RR, 
482.—-CAN. 

n. Whether payable on more than one 
writ.j—Where attachments for three 
claims are served by the shoriff at the 
same time & place, the sheriff is 
entitled to full fees, including mileage, 
on each wrilt.—MURCHIE v FRASER 
(1903), 36 N. B. RR. 161.—CAN, 
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20171. Liability uf execution creditor-—— 
To sheriff.}—Deft. tendered pltf. the 
amount due on a judgment, which he 
refused to tuke, & issued execution, 
under which the sheriff levied on deft.’s 
property ; deft. then obtained a judge’s 
order that on payment to the sheriff 
ofthe amount tendered, the execution 
should be returned ‘ satisfied,’’ & that 
satisfaction should be entered on the 
roll; deft. thereupon paid this amount 
to the sheriff, who returned the execu- 
tion satisfied :—Held: the sheriff was 
entitled to retain out of the amount 
so paid to him, his poundage & execu- 
tion fees.—-CENTRAL BANK v. MCK EEN 


2017 ii. ---The sheriff is 
entitled to be paid his fees by the 
execution creditor whether he acts 
by request or takes steps which he is 
required to do by = statute.— Re 
ae (1909), 12 W. L. R. 687.— 


2020 i. - For charges of inter- 
pleader proceedings.}—Where an inter- 
trees asue, ordered upon the applica- 

ion of a sheriff who had seized certain 
oods under the direction of the execu- 
ion creditors, was determined as to 
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the execution creditor, & that W. should pay to 
the execution creditor & the sheriff their costs 
of the interpleader summons, including in the 
costs of the sheriff his possession money caused 
by W.’s claim. The sherilf, not being satistied 
that W. could pay him, appealed, asking that his 
possession money might be paid out of the fund 
in ct. in priority to the claim of the exccution 
creditor. In the meantime the money had been 
paid to pltf.:—Held: (1) C, L. P. Act, 1860 (c. 
126), s. 17, making a summary decision under the 
Act final & conclusive against ‘ the parties,’’ did 
not make it final against the sheriff, & he could 
appeal; (2) where an interpleader has_ becn 
directed on the application of the sheriff, & the 
claim of the third party fails, the strict form of 
order upon which the sheriff is entitled to insist, 
is to direct the execution creditor to pay the 
sheriff’s charges of the interpleader, with a remedy 
over to the execution creditor against the third 
party, though it is a common form of order simply 
to order the third party to pay them to the sheriff. 
—Smitn v. Darnow (1884), 26 Ch. D. 605; 53 
L. J. Ch. 696; 50 LT. 571 3 382 W. BR. 665, C. A. 

Annotations :—As to (1) Consd. Bramsden v. Parker (1885), 

17. L. R. 510. As to (2) Refd. Montague v. Davies, 

Benachi, {1911] 2 KW. B. 595; Re Rogers, Wx p. Sussex, 

Sheriff, (1911] 1 K. B. 104. 

2021. Discretion of court.|— 
The costs of a sheriff in interpleader proceedings 
are in the diseretion of the judge.—BRAMSDEN v. 
PARKER (1885), 1 T. I. R. 510, C. A. 

2022. ~—_—— Where sale stopped by winding 
up of company.|—After a resolution for the volun- 
tary winding up of a co. certain goods of the co. 
were seized by the sheriff under a writ of fi. fa. in 
execution of a judgment recovered against the 
co. before the commencement of the winding-up. 
Upon the application of the liquidator of the co., 
the ct. made an order restraining the execution 
creditor from selling the goods or further pro- 
ceeding upon the judgment, & by a subsequent 
order directed the sheriff to withdraw, but made 
no order as to payment of the sheriff’s fees. In an 
action by the sheriff against the execution creditor 
to recover his fees, the latter contended that under 
the Ord. as to Fees of Aug. 31, 1888, the liquidator 
alone was liable as the person at who;c instance 
the sale was stopped :—Held: (1) the execution 
creditor, as the person who had issued the execu- 
tion, & not the liquidator, was liable to pay the 
sheriff's fees. 

(2) The Ord. as to Fees of Aug. 31, 1888, has 
merely fixed the scale of fees payable to the 
sheriff, & has not altered the law as to the liability 
to pay them. 

(3) ‘‘ The person at whose instance the sale is 
stopped ”’ refers to the case of the official receiver 
or trustee in bkptcy. of a judgment debtor who 
requires the sheriff, under s. 11, Bkpcy. Act, 1890 
(c. 71), 5. 11, to hand over to him the goods taken 
in execution, & thereby stops the sale.-—MONTAGUE 
v. DAVIES, BENACHI & Co., [1911] 2 K. B. 595; 
80 L. J. K. B. 1131; 104 L. T. 645, D. C. 

2023. Where goods seized subject to 
lien.|—A vessel seized under a sheriff’s writ of 




















EXECUTION. 


fi. fa. was subsequently arrested & sold by the 
Admiralty marshal at the instance of the master 
in an action in rem for wages & disbursements. 
The sums claimed by the master, which ex- 
hausted the proceeds, were owing before the date 
of the seizure by the sheriff. The master moved 
for judgment & payment out of the proceeds. 
The sheriff intervened & claimed that his fecs 
& expenses should be a first charge on the pro- 
ceeds :—Held : (1) the master having a maritime 
lien in respect of his claim, the sheriff could only 
seize the vessel subject to that lien; (2) the 
master’s claim accordingly had priority over the 
claim of the sheriff.—THE ILE Di CEYLAN, {1922] 
P. 256; 91 L. J. P. 222; 128 L. T. 1543; 38 
T. L. R. 835; 16 Asp. M. L. C. 23. 

2024. To sheriff’s officer.|—A  sheriff’s 
officer cannot maintain an action against an 
execution creditor for expenses incurred by him 
under a writ of fi. fa. issued by the creditor, in 
making inquiries as to the goods of an execution 
debtor.-—_SMITH v. BRoADBENT & Co., [1892] 1 
Q. B. 551; 615. J. Q. B. 490; 66 L. T. 260; 56 
J.P. 345; 40 W. 1. 832 ; 36 Sol. Jo. 273, D.C. 

2025. Liability of solicitor of execution creditor 
---To sheriff’s officer—-Express promise to pay.|-~ 
ORMEROD v. FoskETT (1796), Peake, Add. Cas, 77, 
N. P 

2026. ——— —--— -—--.]—In an action by a 
sheriff’s officer for his fees & for work & Jabour in 
executing divers writs:—Held: (1) the pro- 
hibition against a sheriff’s officer taking more 
than certain fees upon an arrest, is confined to 
the fees to be taken of the party arrested, & does 
not exiend to restrain the officer from suing for 
a reasonable compensation for work & labour at. 
the hands of the party by whom he is cmployed ; 
(2) a sheriff’s officer expressly employed by an 
attorney to execute process, may maintain an 
action against the latter for such fees, etc., as are 
usually allowed on the taxation of costs by the 
course & practice of the ct., & is not bound to 
resort to the chents of the attorney ; (38) the officer 
may sue for the sheriff's poundage upon levies, 
where he is accountable over to the sheriff.— 
FOSTER v. BLAKELOCK (1826), 5 B. & C. 3283 8 
Dow. & Ry. K. B. 48; 4 L. J. O. S. K. B. 170; 
108 E.R. 122. 


Annotations :—-.4s to (1) Refd. Newton v. Chambers (1844), 
8 Jur. 244. As to (2) Folld. Walbank v. Quarterman 
(1846), 3 ©. B. 94; Maile v. Mann (1848), 2 Kxch. 608 ; 
Brewer v. Jones (1855), 3 C. L. R. 369; Consd. Royle v. 
mere (1880),6 Q. B. D.171. Refd. Bramwell v. Penneck 


rt 1 Man. & Ry. K. B. 400; Maybery v. Mansfield 
(1846), 9 Q. B. 754. As to (3) Refd. Miles v. Harris (1862), 
12 0. B. N.S. 550. Generally, Refd. Innes v. Levi (1835), 


1 Hodg. 195. Mentd, Stearn v. Mills (1833), 4 B. & Ad. 
657 5 Maile v. Lang ee 3 Ad. & Kl. 699; Robins v. 
Bridge (1837), 6 Dowl, 140. 

2027. Employed by request.|—The 
attorney who engages the service of the bailiff, 
& not the client, is the party liable to the bailiff 
for the fees usually allowed on taxation for the 
execution of process.—WALBANK Vv. QUARTERMAN 
(1846), 3 C. B. 94; 136 EK. R. 383; sub nom. 
WALBANCKE v. MASTERMAN, 7 L. T. O. S. 1843 
sub nom. WALLBANK v. MASTERMAN, 1 New Pract. 
Cas. 437. 

Annotations :—Folld. Maile v. Mann (1848), 2 Exch. 608; 
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part of the goods In favour of claimant 
é& as to the remainder in favour of the 
cxecution creditors, & no costs of the 
issue were given to cither party to it :— 
Held: the execution creditors should 
pay the sheriff his fees & poundage 
on the value of the part of the pa 
they were found entitled to, & his costs 
of the interpleader application & of a 
subsequent application to dispose of tho 


costs, ote. ; 


implied 


& the execution creditors 
should have an order over against 
claimant for one-half of such costs.— 
ONTARIO SILVER Co. v. TASKER (1893), 
15 P. R. 180.—CAN, 


o. Liability of solicitor of execution 
creditor—To sheriff's officer—Hxprese or 
prenee to pay.J—A district 

council bailiff cannot maintain an ! AUS, 


action against the attorney of an 
execution creditor for payment of 
ossession fees incurred by the bailiff in 
evying under a writ of execution 
lodged by the attorney on behalf of 
his cHent, unless there is evidence of 4 
contract, express or implied, by the 
attorney to pay these fees.—EGAN v. 
BULLER (1906), 6 8S. R. N. 8. W. 389.— 


Part [V.-—Costs aNp EXPENSES oF EXECUTION. 


Brewer v. Jones (1855), 10 Exch. 655. 
Busby (1880), 6 Q. B. M 
(1857), 26 L. Jd. Ex, 334, 
2028. —--— —--— ---——.|—I do not see how the 

mere fact of pltf.’s name being placed on the 

back ot the writ in deft.’s handwriting could be 
an appointment by the latter of the former as 
special bailiff (COLERIDGE, J.).—SEAL v. LLUDSON 

(1847), 4 Dow. & L. 760; 2 Saund. & C. 5535 11 

Jur. 610. 

Annotations :—Refd. Malle v. Mann (1848), 2 Exch. 608; 
Royle v. Busby (1880), 6 Q. B. D. 171. 

_ -Where a bailiff is 
employed by an attorney to issue execution 
against a deft., the attorney, & not the client, is 
liable to the bailiff for his fees.—MAaILé v. MANN 
(1848), 2 Exch. 608; 6 Dow. & L. 42; 171. J. Ex. 
3363 12 J. P. 6473 154 EB. RR. 634. 

Annotations :-—Folld. Brewer v. Tones (1855), 10 Exch. 655. 
Mentd. Langridge v. Lynch (1876), 34 L. I. 695. 


2030. ------ ——.|— The bailiff who 
executes a writ of fi. fa. may sue the attorney 
who lodged the writ with the sheriff, for his fees 
under 7 Will. 4, & 1 Vict. c. 55, s. 2, although the 
attorney gave no directions as to any particular 
person by whom the writ should be ecxecuted.— 
BREWER v. JONES (1855), 30 Exch. 655; 3 
C. L. R. 3869; 24 I. J. Ex. 1433 24 L. T. O.S., 
262; 19 J. P. 3143; 1 Jur. N.S. 2403; 3 W. KR. 
215; 156 E.R. 602. 

Annotations :—Distd. Newman v. Merriman (1872), 26 J. 'T. 
397. Folld. Heath v. Philp (1875), 39 J. b. 504. NBL 
Royle v. Busby (1880), 6 Q. B.D. 171. Refd. Miles v. 
Harris (1862), 12 C. B. N.S. 550. 

2031. —----.] — A sheriff's officer 
having made an ineffectual levy under a fi. fa. 
upon the goods of deft. by reason of a claim by 
an assignee, upon which the officer was obliged 
to abandon the possession, is not entitled to sue 
the attorneys for pltf. who sent the writ to the 
sheriff for execution, for his charges.—-CoLRF v. 
TeRRY (1861), 5 L. 'T. 347. 

2032. -——- —— Unsuccessful levy.]|—An 
attorney who issucs a writ of fi. fa. is not bound to 
pay the costs incurred by a sheriff’s officer, who 
makes an unsuccessful levy under the writ. 

Applt. being the attorney of certain judgment 
creditors issucd a writ of fi. fa.; the warrant was 
placed in the hands of resp. for execution ; he 
thereunder seized certain goods which were 
claimed by other persons. An interpleader sum- 
mons was taken out, & resp. was ordered to 
withdraw upon payment to him by the claimants 
in the interpleader proceedings of four days’ 
possession money. Resp. was in possession of the 
goods seized eleven days. Resp. sued applt. for 
the fee for executing the warrant, & for seven days’ 
possession money :—Held: as the levy under the 
writ had produced nothing, applt. was not liable.— 
NEWMAN v. MERRIMAN (1872), 26 L. T. 397; sub 
nom. MERRIMAN v. NEWMAN, 20 W. R. 369. 


Annotations :—Consd. Royle v. Busby (1880), 6 Q. B. D. 
* 171. Refd. Thomas v. Peek (1888), 20 Q. B. D. 727. 


Consd., Royle wv. 
entd. Leo v. Everest 
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2033. ——— ——.| — The attorney in the 
cause is liable to the bailiff for the costs of executing 
a writ of fi. fa., although the bailiff was not specially 
nominated by him.—HKratH v. PHILP (1875), 39 
J.P. 504, 

2034, ---.- -~-— ———.]—-Tho solrs. of a judg- 
ment. creditor, in the course of their duty as such 
solrs., lodged a writ of fi. fa. at the office of the 
sheriff, with a request for execution, giving, 
however, no instructions as to the selection of any 
eas bailiff. The sheriff employed one of 
1is officers to execute the writ, which the officer 
thereupon proceeded to do. On an action being 
brought by such sheriff's officer against the solrs. 
of the judgment creditor to recover his fees for 
executing the writ :—Held;: the solrs. were not 
liable to pay the fees. The law, apart from a 
contract to pay them, express or implied, cast no 
such liability upon them, & from the mere fact 
that they in the ordinary course of their duty 
lodged the writ at the sheriff’s office for execution, 
no such contract could be implicd.—-RoyLE v. 
Buspy (1880), 6Q. B.D. 171; 50. J. Q. B. 196 ; 
43 1. T. 717; 29 W. R. 315, C. A. 

2035. -—— To sheriff.] --The attorney of the 
execution pltf. is not liable to the sheriff for the 
fees due on the execution of a writ of ca. sa. 

We think there is nothing like proof of any 
special circumstances, which have in some cases 
been held to create a liability on the attorney 
rather than the client (per CUR.).—MAYBERY v. 
MANSFIELD (1846), 9 Q. B. 754; 16 L. J. Q. B. 
102; 8L. T. O. 8S. 1583 11 Jur. 60; 115 &. R. 
1465, 

Annotations :-—Consd. Maile vr. Mann (1848), 2 Exch. 608 ; 
Brewer 1, Jones (1855), 3.C, L. R. 369. Folld. Royle v. 
Busby (1880), 6 Q. B.D. 171. 

2036. Right of sheriff to retake goods to pay 
poundage.|--Where, under a fi. fa., a judgment 
creditor was left in possession by the sheriff’s 
officer of a chattel taken in execution, & with the 
consent of the debtor & creditor, it was delivered 
to A., & the officer retook it to pay poundage :— 
Held: A., who had bond fide paid the price of the 
chattel, might maintain trover for it against the 
sheriff, 

I am of opinion that it was his duty not to 
pe it to go out of his [sheriff’s] possession, & 

y doing so his lien for poundage was gone 

(LORD 'TENTERDEN, C.J.).—Goopr v. LANGLEY 

(1827), 7 B. & C. 26; 9 Dow. & Ry. K. B. 791; 

6L.J.0.8. K. B. 353; 108 E. R. 634. 

aon -—Mentd. Clarke v. Spenco (1836), 4 Ad. & El. 


2037. Action for poundage—-Proof of sheriff’s 
appointment.|—-In an action by a sheriff for his 
poundage, proof that he has acted as sheriff is 
sufficient evidence of his being so, without proof 
of his appointment. 

In an action for sheriff’s poundage, the sheriff’s 
officer produced the sheriff’s warrant under which 


Sannin eee are 


2035 i. ——- To sheriff.}—Tho sheriff 
can, by summary application to the 
ct., call on the attorney in the cause 
to pay fees & expenses of execution.—- 
Re MITCHELL (1889), 10 N. S. W. L. R. 
111; 5 N. Ss. WwW. WwW. N. 129.—AUS., 





2038 ii. —-—.}-—-The attorney is 
liable to the sheriff for the latter’s fees 
for executing a fl. fa.—PALMER »v, 
er paee Sy oe alee I9N. BR. 38 PP. & B.) 
281.—-0 e 

p. Liability of Attorney-General—for 
fees on execution of Crown oe) 
~—-The A.-G. is liable in his persona 
capacity to a sheriff for such of the 
sheriff's fees of offico on the execution 
of wn processes as are included in 
the A.-G.’s taxed bill of costs, & 


received by him from defts, in the 
several Crown suits, after demand 
made, where no ground is shown for 
retaining them.—-WHITEK v. PETERS 
(1843), 2 Kerr, 329.—CAN. 


q. Right of sheriff to retain surplus 
proceeds. anf & sheriff, seized & sold 
under execution goods to the amount 
of £3,823 12s. 2d. The terms were 
cash, but it was agreed that the pur- 
chaser might make arrangements as 
he could with the execution creditors, 
all of whom required cash except the 
last ten, who agreed togivo time, & tako 
notes. In the settlement £2,762 was 
aid to the sheriff, & notes were given 
or £1,146, making in all £86 1s. more 
than the amount of the purchase. 


Upon an action brought against the 
sheriff for that amount, he proved that 
he had paid upon the executions all 
moneys received except £165 7a. 10d. 
& he claimed £442 2s. for fees & 
poundago :—Held: he was not liable, 
not being shown to have received more 
than he should have.—KENNEDY ». 
MOODIE (1859), 8 C. P. 544.—-CAN, 

r. Whether execution debtor lable 
for poundage.}—The sheriff cannot 
maintain an action against the execu- 
tion debtor for his poundage.— 
THOMAS v. GREAT WESTERN Ry. Co, 
(1865), 24 U. C. R. 326.— CAN. 

s. Assignment under Insolvent Act 
after seizure—Lien for sheriff’s fees. }— 
Judgment creditors having executions 
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Sect. 2.—Sheriff's remuneration: Sub-sects.5 & 6. 
Part V. Sect.1: Sub-sect. 1.) 


he had acted, which concluded, ‘“ given under the 
seal of my office.’? The only seal to it was a small 
piece of blue papcr wafered to it, & stamped with 
a wafer stamp. The officer stated that he did not 
know this to be the seal of the sheriff, or of his 
office, but stated that he had received the warrant 
from Mr. B., who had acted as pltf.’s under-sheriff, 
& that it was precisely similar to all the other 
warrants on which he had acted :—Held: suffi- 
cient proof of the seal. 

Semble; Prisons Act, 1842 (c. 98), which pro- 
vides that, after Mar. 1, 1843, sheriff's poundage 
shall not be ‘ payable” on writs of ca. sa., does 
not apply to cases where the party has been taken 
on the ca. sa. before that day; but if it does, a 
deft.,; in an action for sheriff’s poundage, cannot 
take advantage of that defence on the plea of 
nunquam indebitatus, but must plead it specially.— 
BUNBURY v, MATTHEWS (1844), 1 Car. & Kir. 380. 

2038. Right of execution creditor to set 
off—Costs of sale by appraisement.|—Where the 
execution creditor paid the expenses of a sale by 
appraisement of the goods sold under the fi. fa. :— 
Held: in the absence of all proof of the circum- 
stances under which such appraisement took 
place, he could not set off the amount so paid 
against the sheriff’s demand for poundage. -- 
MARSBALL v. Hicks (1847), 10 Q. B. 15; 16 
L. J. Q. B. 1384; 11 Jur. 305; 116 H.R. 6. 

2039. Sale of goods seized to pay poundage-—~ 
Without instructions from execution creditor.|—-. 
When goods have bcen seized under a writ of fi. fa., 
& the execution creditor afterwards becomes 
disentitled to recover the amount of the judgment 
debt, the sheriff cannot, at least: without instruc- 
tions from the execution creditor, sell any portion 
of the goods seized in order to realise thereby the 
amount of his possession-money, fees, & expenses. 

Goods having been seized under a writ of fi. fa., 
the execution debtor under Bkpcy. Act, 1869 
(c. 71), 8. 126, entered into a composition, to which 
the execution creditor assented. The sheriff after- 
wards, without instructions from the execution 
creditor, sold a portion of the goods seized under 
the writ in order to realise the amount of his 
possession-money, fees, & expenses. The execu- 
tion debtor having sued in a county ct. the sheriff 
for an unlawful sale, the judge directed the jury, 
that, in the absence of evidence to show that the 
sheriff was required to proceed to the sale by the 
execution creditor, a cause of action accrued to 
the execution debtor :—Held: the direction by 
the judge of the county ct. was correct.—SNEARY v. 
ABDY (1876), 1 Ex. D. 2990; 451. J. Q. B. 803; 
34 L. T. 801, D.C, 


Annotations :—Consd. oe v. Hammond (1877), 2 Cc. P. D. 
300. Refd. Smith ». Darlow (1884), 26 Ch. D. 605: Re 
Thomas, #x p. Middlesex, Sheriff, [1899] 1 Q. B. 460. 





EXECUTION. 


SuB-SECT. 6.—OVERCHARGE AND EXTORTION. 


See, generally, Suenirrs & Baruirrs; Sheriffs 
Act, 1887 (c. 55), s. 29. 

2040. What amounts to overcharge under 
Sheriffs Act, 1887 (c. 55)---Clerical error of clerk.| 
—Sect. 29 of above Act imposes a penalty on any 
sheriff’s officer ‘‘ who takes or demands any money 
or reward under any pretext whatever other than 
the fees or sums allowed by the Act or any other 
Act.” 

Owing to a clerical error made by their clerk, 
a firm of sherifi’s officers claimed & received from 
an execution debtor a sum for poundage which 
was £3 in excess of the amount due :—Held: 
the sheriff’s officers were not liable in a penalty 
under the above sect. in respect of such unin- 
tentional overcharge.—SHOPPEE v. NATHAN & 
Co., [1802] 1 Q. B. 245; 8§T. L. R. 209. 
Annotation -—Folld. Lee v. Dangar, Grant, [1892] 2 Q. B. 


2041. ——— Account greatly reduced on taxa- 
tion.|—(1) After goods had been seized by the 
sheriff under a writ of fi. fa., a receiving order was 
made against the judgment debtor, of which notice 
was given to the sheriff. The oflicial receiver did 
not, however, request the sheriff to deliver up 
the goods; but told him to realise them to the 
best advantage. The sheriff's officer having 
proceeded to sell the goods under the writ of fi. fa., 
the trustees in bkpcy. subsequently appointed 
brought an action against him for wrongfully 
selling the goods :—Held: the official receiver 
having elected not to request the sheriff to deliver 
up the goods, the sheriff was right in proceeding 
with the sale of the goods under the writ, & the 
action could not be maintained. 

(2) The sheriff's officer having sold the goods 
as above-mentioned was requested to send in to 
the official receiver an account of the sale. Le 
sent in an account, in which he claimed to deduct 
from the proceeds of the sale certain amounts in 
respect of his charges of the execution. The 
official receiver thereupon requested him to bring 
in his charges for taxation, & he accordingly took 
steps to obtain taxation of such charges, which, 
however, was resisted by the trustee in bkpcy., 
who had in the meantime brought an action for 
the penalty. Ultimately he obtained an order 
for taxation of his charges, & upon such taxation 
a large amount of the sum claimed in his account 
was taxed off as excessive :—Held: under the 
circumstances of the case the claim made by the 
sheriff’s officer in his account must be taken to 
have been made subject to & in contemplation 
of taxation, & did not amount to a taking or 
demand of money within the above-mentioned 
enactment, so as to render the sheriff’s officer 
liable to a penalty.—WooLFoRD’S ESTATE TRUSTER 
v. Levy, [1892] 1 Q. B. 772; 61 L. J. Q. B. 546; 





in. the sheriff’s hands under which a 
seizure had been made, signed an 
agroement giving deft. an extension 
of time for payment on certain con- 
ditions therein mentioned. Upwards 
of thirty days afterwards deft. assigned 
under Insolvent Act; the conditions 
of the agreement having been so far 
performed :—7leld: the sheriff had 
no lien or claim on the goods seized for 
a Joss (1866), 3 P. R. 394.— 


t. Sheriff's officer—- Right to retain 
party.|—-A constable has a right to bis 
fees On an execution, & to detain party 
until they are paid.— Tair v, STRONACH 
ane 17 N. BR. PP. & B.) 226, — 


u. Seisure affer assignment for bene- 


jit of creditors—Liability of assignee— 
To sheriff & erecution creditor.}—The 
lien of an execution creditor for his 
costs when the writ of fi. fa. is placed 
in the sheriff’s hands, is not taken away 
upon the making of an assignment for 
the benefit, of creditors. The assignee 
has no right to demand possession of 
property seized by the sheriff, without 
Payment to him of his own & the 
execution  creditor’s  costs.—THOR- 
DARSON v,. JONES (1908), 18 Man. L. R. 
223; 9 W.L. R. 233.—CAN. 


PART IV. SECT. 2, SUB-SECT. 6. 


a. Jurisdiction of court-—T'o order 
taxralion.}—The ct. Se surprise 
at finding that on a sale of goods, pro- 
ducing in gross $846, the expenser 


amounted to $106, believing that such 
a charge would not be found justified 
by the tariff & the proper practice under 
it. The bill was referred to the master 
to tax what in his discretion was 
necessarily incurred in the care & 
removal of the goods.—MICHIB vv. 
Pee (1865), 24 U. C. R. 303.— 


b. —-— To decree account—Costs. ]}-— 
A sheriff had moneys properly applic- 
able to certain exccutions in his office, 
but the debtor, having otherwise 
arranged with pltfs. in the writs, 
obtained from them orders on the 
sheriff for payment of their amonnts 
respectively, but the sheriff refused 
to pay unless the debtor would consent 
to pay his full poundage as on a sale, 


Part V.—ANALOGOUS PROCEEDINGS. 


66 L. T. 812; 56 J. P. 694; 40 W. R. 4838; 8 

T. L. R. 492, C. A. 

Annotations :—.As to (2) Consd, Lee v. Dangar, Grant, [1 392] 
2 Q. B. 337; Shoppee v. Nathan, [1892] 1 Q. B. 245- 
Refd. ae Thomas, Ex p. Middlesex, Sheriff, (1899) 1 
qQ. B. 460. 


2042. —-—- Mistake of sheriff’s officer.|—Lrr 
vy. DANGAR, GRANT & CO., No. 170, ante. 


2043. What amounts to extortion—Payment 
under illegal execution.|—-A deft. who has paid 
money to the sheriff under pressure of an illegal 
execution has a right to say that it is extorted & 
not paid in discharge of the debt.—BAYNTON v. 
SRAL (1844), 8 J. P. 5713; subsequent proceedings 
(1845), 4 L. T. O. S. 373. 

2044. Action for extortion —Particulars of extor- 
tion must be pleaded.]— Semdble: a declaration 
against a sheriff for extortion in the execution of 
a fi. fa., must state the sum actually taken by him. 
It is not sufficient to allege that he took £* 
more than by the statute is allowed.—ASNBY uv. 
HARRIS (1837), 2 M. & W. 67353 5 Dowl. 742; 
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Murp. & H. 173; 6 L. J. Ex. 182; 1 Jur. 776: 
150 E. R. 927. 
Annotation :—Refd. Berton v. Laurence (1850), 6 Exch. 816, 
2045. .]—The declaration alleged that 
the sheriff, on the execution of a fi. fa. under 
which £26 3s. 9d. was levied, took greater fees 
than by the statutes in such case is allowed, that 
is to say, the sum of £10 4s. 6d., when by the 
statutes there is allowed the recompense following, 
that is to say, 1s. in the pound as poundage, 
amounting to £1 6s.; for the warrant to the 
officer 6s.: for the bailiff executing the warrant 
£1 1ls.; for the man in possession £1 5s. _ for the 
sale by auction £1 6s. 3d.; for the certificate to 
save auction duty 2s. 6d. Deft. thereby took 
£4 7s. 9d. above the recompense allowed :—Held : 
bad, for not averring the particulars of the excess, 
& for not. averring what fees had been allowed by 
the cts.— Usner v. WALTERS (1843), 4 Q. B. 553 3 
3 Gal. & Dav. 594; 12 L. J. Q. B. 2463; 11. T. 
O.S. 78; 7 Jur. 511; 114 EF. R. 1007. 
a :-—Refd. Wrightup uv. Greenaere (L8£7), 10 








Part V._—Analogous Proceedings. 


Sect. 1.—ATTACHMENT OF DEBTS—-GARNISHEE 
ORDER. 


SUB-SECT. ]1.—NATURE OF PROCESS. 


For foreign attachment & attachment in tho 
Mayor’s Court, see METROPOLIS. 

2046. Form of execution—Contrast to attach- 
ment in Mayor’s Court.|— The operation of a gar- 
nishee order made under ©. L. P. Act, 1854 (c. 125), 
is not suspended by the existence of an attach- 
ment in the Lord Mayor’s Ct., the former being a 
process of execution, the latter merely a process 
to compel an appearance.—RICHTER v. LAXTON 
(1878), 48 L. J. Q. B. 184; 39 L. T. 499; 27 





W. RR. 214. 
Annotation :—Refd. Levy v. Lovell (1880), 14 Ch. D. 234. 
2047. -——- Whether within R. S. C., Ord. 42, 
r. 8.|— FELLOWS v. THORNTON, No. 64, ante. 
2048. ———.]—Re Siti, Ex p. Brown, No. 9, 
ante. 
2049. Nature of incumbrance created.|—- 


(1) The holder of a debenture constituting only a 
floating security while the co. is carrying on 
business cannot, if the co. has not been wound up 
& a receiver has not been appointed, require by 
notice that a particular debt owing to the co. 
shall be paid to him or not to the co. ; & a fortiori, 
if a garnishee order absolute has been obtained 
attaching the debt, the garnishee may pay it to 
the judgment creditor notwithstanding any such 
notice. 

(2) Words in a debenture prohibiting a co. 
from creating a prior ‘‘ charge’’ are to be read 
strictly, & do not extend to defeat the rights 
obtained under a garnishee order. 

Pltf.’3s debenture contained the not unusual 
provision that the co. should not he at liberty 
to create any mtge. or charge upon any property 
in priority to the debenture, but this provision 
is not material in this action, for garnishee pro- 
ceedings are only a form of execution, & do not 


which he was not entitled to claim, & 
defended an action for the amount, 
in which he defeated pltf. The ct., 
on a bill filed against the sheriff, granted B 
a decree for an account & ordered him I. 
49 bay the cons up to che neering 

v. DAVIDSON (1868), 14 Gr. 


ann 
> 


C.-T 0 


L. R. 410.—IR. 


d. An 


. order 

ct. has jurisdiction to 
refund fees illogally exacted.—HaYDEN 
v. BARTON (1842), Long. & 


PART V. SECT. 1, SUB-SECT. 1. Re 
‘* action ’’ 


¢¢ 


lead to any ‘ charge,’’ in the true sense, being 

created by the co. on the debt garnished (ROMER, 

J.).—ROBSON v. Smitu, [1895] 2 Ch. 118; 64 

L. J. Ch. 457; 72. T. 559: 48 W. R. 63823; 11 

T. L. R. 351; 2 Mans. 422; 13 R. 529. 

Annotations :—4s to (1) Apld. Robinson v, Burnell’s Vienna 
Bakery Co., [1904] 2 K. BB. 624, istd. Norton ». Yates, 


11906) 1 K. B. 112. Consd. Cairney v. Back, [1906] 2 
K. B. 746; Evans v. Rival Granite Quarries, [1910] 2 
K. B. 979. 2fs fo (2) Apld. Geisse +. Taylor & Werton 


(1905), 74 L. J. K. B. 912. Generally, Mentd. Pegge v. 
Neath & District Tram. Co. (1895), 64 L. J. Ch. 737. 


2050. ---—- Common Law Procedure Act, 1854 
(c. 125)—R. S. C., Ord. 45, r. 1.] — Garnishee pro- 
cess in the High Ct. is intended to have the effect. 
of process by way of execution of a judgment. 
It may not be execution in the strict technical 
sense, but the intention of R. S. C., Ord. 45, s. 1, 
was to render property available for the purpose 
of satisfying a judgment for payment of money 
in all divisions of the High Ct., which, before 
Cc. 1. P. Act, 1854 (c. 125), was not so available, 
& under that Act, was only so available in the 
superior cts. of common law, & to bring debts due 
to the judgment debtor into the same position 
as his chattels for that purpose. C.C. R., Ord. 26, 
r. 1, is intended to have the same effect in the 
County Ct. (FARWELL, L.J.).—Wutrk, Son & 
Pow v. STENNINGS, [1911] 2 K. B. 418; 80 
I. J. K. B. 1124; 104 L. T. 876; 27 T. L. R. 395 ; 
55 Sol. Jo. 441, C. A. 

2051. -|—Merely to obtain a garnishee 
order nisi, especially having regard to Courts 
(Kmergency Powers) Act, 1914 (c. 78), 8s. 1 (2), 
is not ‘‘ to proceed to execution on, or otherwise 
to the enforcement of”’ a judgment within the 
meaning of sect. 1 (1). The making of the order 
absolute is a proceeding to execution on or other- 
wise to the enforcement of the judgment, & such 
an order cannot be made without a preliminary 
inquiry, &, as it seems to me, it cannot be made 
without inquiry into the positions not only of 





refund.]— The 
make sheriffs 


Capable of being transferred to right 
forum.)—A garnishee proceeding under 
Division Cts. Act, . S. O. 1887, 
8. 185 is anu “ action ’’ or a “ cause ”’ 
& may be transferred from a wrong to 
the proper forum under sect. 87.— 
CCABE v. MIDDLETON (1896), 27 
O. R. 170.—CAN. 


T. 682; 5 


or ** cause *— 
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Sect. 1.—Attachment of debts—Garnishee order: 
Sub-seets. 1 & 2, A. & B.) 


the garnishee, who will be directly affected by the 
order, but also of the judgment debtor, who may 
thereby be deprived of a part of his property, 
namely, a debt due to him (PHITLIMoRE, J..5.).— 
KEats v. CONOLLY, [1915] W. N. 174, C. A. 

2052. Operation of—-Against garnishee.] — 
FELLOWS v. THORNTON, No. 64, ante. 

2053. —-——.]—A garnishee can do nothing 
which would put it out of his power to pay to the 
judgment creditor the debt which, before the 
garnishee order, he owed to the judgment debtor. 
Iie is bound to respect the order of the ct., & is 
guilty of contempt if he acts in defiance of it (LonD 
ALVERSTONE, C.J.).--GEISSE v. TAYLOR, [1905] 
2K. B. 658; 74 L. J. K. B. 912; 98 1. T. 534 ; 
54 W. BR. 2153 12 Mans. 400. 

Annotations :—Refd. Norton v. Yates, [1906] 1 K. B. 112; 


Kvans v. Rival Granite Quarries, (1910) 2 K. HK. X79; 
Galbraith v. Grimshaw & Baxter, [1910] 1 K. B. 339, 





SuB-sEcr. 2.—AVAILABILITY OF PROCESS. 

A. In Respeel of What Judgments and Orders. 

2054. Inferior courts of record.|— The garnishee 
clauses of ©. L. P. Act, 1854 (c. 125), ss. 60, 61, 62 
apply to all inferior cts. of record to which the said 
Act has been applied by an Ord. in Council.-— 
DAWLER v. BARNES (1862), 6 L. T. 3333; 10 W. RR. 
605 3; sub rom. DAUBER v. BARNES, 31 L. J. Q. B. 
302; 8 Jur. N.S. 612. 

See, further, Sub-sect. 5, post ; Country Courts, 
Vol. XIIL, pp. 517, 518, Nos. 671-676. 

2055. Plaint in county courf—On High Court 
judgment—County court order for payment by 
instalments.|— Where pltf. had recovered a judg- 
ment in this ct. & had issued a plaint in the county 
ct. on that judgment & an order had been made for 
payment by instalments, & certain instalments 
had been paid :—Held: an order would not be 
made to allow him to proceed under the garnishee 
clauses of C. L. P. Act, 1854 (e. 125).—JONES »v. 
JENNER (1856), 25 L. J. Ex. 319; 27 L. TO. S. 
191; 2 Jur. N.S. 574; 4 W. RR. 651. 

Annotations :—Apld. Montgomery v. De Bulmes, [1898] 2 
Q. B. 420. Refd. White & Pill v. Stenning (1911), 80 
L. J. K. 2B. 1124. Mentd. Re A Debtor, Axe p. Rock Red 
Brick Co. (1904), 52 W. R. 302. 

2056. Judgment not immediately enforceable-— 
Whether process lies.|—The Westminster Improve- 
ment Comrs. incorporated by Act of Parliament, 
for the purpose of effecting certain improvements 
in Westminster were empowered to borrow money 
on bond, & to advance money to builders for 
building purposes. By the condition of these 
bonds, all the bondholders were to be paid pari 
passu.§ The Comrs. advanced a certain sum to 
K., a builder. Pltf. sued the comrs. on one of 
their bonds; & they suffered judgment by default : 
—Held: the debt due from K. to the comrs. was 
not such a debt as could be attached under C. L. P. 
Act, 1854 (c. 125), s. 61, for pit£. could not enforce 
immediate payment of his judgment, & the effect 
of the garnishment would be to give him a priority 
over the other bondholders. 

The interference of the judges in these cases of 
attachment is discretionary. It is not every 


EXECUTION. 


attached. The debt may be attended with cir- 

cumstances which would prevent the judgment 

creditor from enforcing its immediate payment. 

& where such is the case it is not a debt of the 

nature contemplated by this Act. The object 

of the Act is plain. A person may not be able to 
pay his creditors by reason of not being paid what 
is owing to him; & therefore if judgment is 
obtained against him it is very reasonable that 
debts due to him should be attached for the 

urpose of relieving him from the burden of the 
judgment (PLATT, B.).— KENNETT v. WESTMINSTER 

IMPROVEMENT Comms. (1855), 11 Exch. 349; 3 

Co. 1. R. 1070; 25 L. J. Ex. 97; 25 L. T.-0. 8. 

248; 3 W. R. 597; 156 BE. R. 865. 

Annotations ‘—foned. White & Pill », Stennings (1911), 
L. T. 876. Refd. Bowen v. Brecon Ry., Hx ». Ho 
(1867), L. R. 3 Jaq. 541. 

2057. Judgments & orders of Chancery Courts— 
Effect of Judicature Acts.}|—-(1) By R. S. C., 1875, 
Ord® 45, r. 2, the ct. or judge has power to order, 
on the application of a judgment creditor, that all 
debts owing or accruing from a third party to the 
judgment debtor, shall be attached to answer the 
judgment debt. Under an order made in an action 
for the administration of a testator’s estate, the 
receiver of the estate was directed to pay an annuity 
& certain other income by quarterly payments to 
testator’s widow. A judgment was recovered 
against the widow in an action at law for payment 
of certain moneys :-——Held ; the words ‘‘ owing or 
accruing ’’ ought not to be restricted so as to exclude 
ascertained income of the judgment debtor, &, 
therefore, the future income payable by the receiver 
to testator’s widow must be attached in the hands 
of the receiver to answer the judgment debt. 

(2) Jud. Acts & Rules give the Ch. Div. the 
jurisdiction formerly vested in the common law 
cts. only, under the garnishee clauses of C. I. P. 
Acts.—-Re Cowans’ HKsratt, RAPIER v. WRIGIT 
(1880), 14 Ch. Y. 688; 490 1. 7. Ch. 402; $2 L. 7. 
866; 28 W. R. 827. 

Annotations -—As to (1) Dbtd. Webb v. Stenton (1883), 11 
Q. ' a 518. Refd. Ive Slade, Slade v. Hulme (1881), 30 


2058. Judgment of Scottish court—Under Judg- 
ments Extension Act, 1868 (c. 54).]-A judgment 
for a sum of money which was obtained in an action 
in Scotland was extended to England under 
above Act, & the judgment creditor served a 
garnishee order nist on a firm who owed a debt in 
England to the judgment debtor. After the service 
of the garnishee order 2isi, the whole estate of the 
judgment debtor was sequestrated under the 
Scottish bkpcy. law & transferred, wherever 
situated to applt. as trustee for the creditors, 
with power to recover all estates, debts, or money 
due to the judgment debtor. In an interpleader 
issue in England. between the trustee & the judg- 
ment creditor as to their respective claims to the 
garnished debt :—Held: the judgment creditor 
had, by the service of the garnishee order nisi, 
obtained an attachment in England before the 
date of sequestration, & the Scottish ct. had no 
power to interfere with his claim.—GaALBRAITH ¥v 
GRIMSHAW, [1910] A. 0. 508; 79 L.. J. K. B. 1011; 
103 L. T. 294 ; 54 Sol. Jo. 634; 17 Mans. 183, H. L. 
Annotation :-—Apld. Singer v. Fry (1915), 84 L. J. K. B. 2025. 


104 
well 


debt due to a judgment debtor that is to be 2059. Judgment against sovereign state.]— 
PART V. SECT. 1, SUB-SECT. 2.—A. to attach debts may be founded on a_ of apnea ave security for the costs of 
e. Judgment for costa only.) —A judgment for costs ‘only.—McLEAN v. appeal & for payment of the costs of 


judgment creditor, whose judgment is 
for costs only, cannot garnish debts due 
to his judgment debtor.—Gurnt v. 
McCoLn (1881), 8 P. R. 428.—CAN. 


f. -l— Under r. 935 an order 


g. Judgment 
Security given 





BrRUcE (1891), 14 P. R. 190.—CAN, 


appealed against — 
r _for  costs—JVhether 
garnishee proceedings available to collect 
cosis.}—Deft. in appealing to the Ct. 


the action, but did not otherwise 
comply with the judgment :—Held: 
upon the perfecting of the security, 
there was a stay of execution, as to the 
costs of the action, although deft, had 
done nothing with respect to other parts 


Part V.—ANALOGOUS PROCEEDINGS. 


The ct. refused to order garnishees to pay over to 
creditors of the Govt. of Kelantan a sum which was 
in the garnishees’ hands & which was alleged to be 
due by them to that Govt., the ground of the refusal 
being that Kelantan was a sovereign state which 
had not submitted to the jurisdiction for the 
purpose of execution.—DUFF DEVELOPMENT Co. 
v. KELANTAN GOVERNMENT, [1923] 1 Ch. 385; 
92 L. J. Ch. 273; 129 L. T. 290; 39 T. LL. R. 187; 
67 Sol. Jo. 260, C. A.3; on appeal, sub nom. 
KELANTAN GOVERNMENT ¥. DUFF DEVELOPMENT 
Co., [1923] A. C. 395, H. L. 

Judgments against married women.|— Sce 
HvussBanp & WIFE. 

2060. Order for costs—-Under 1 & 2 Will. 4, 
c. 58.] — (1) A party in an interpleader issue who 
has obtained an order for his costs under 1 & 2 
Will. 4, c. 58, 5. 7, is a judgment creditor within 
the garnishee clauses of C. L. P. Act, 1854 (c. 125), 
ss. 60, G1. 

(2) A judgment creditor is not prevented from 
attaching a debt due to his debtor by the fact that 
the garnishec is taken in execution for the debt.— 
JIARTLEY v. SHEMWELL, MARPLES v. HARTLEY 
(1861), 1B. & S.1; 80 L. J. Q. B. 2233; 7 Jur. 
N.S. 774; 9 W. R. 520; 121 E.R. 615. 
Annotations :—As to (1) Consd. Re Frankland (1872), L. l. 

8 Q. B. 18. N.F. Best v. Pembroke (1873), L. R. 8 Q. B. 





2061. —— .|—A person who has obtained 
an order for the costs of an interpleader issue & 
entered it of record, pursuant to 1 & 2 Will. 4, 
c. 58, s. 7,80 as to have the force & effect of a judg- 
ment, is not a judgment creditor within the 
garnishee clanses of ©. L. P. Act, 1854 (e. 125), 
ss. 60, 61.—BEsT ». PEMBROKE (1873), L. R. 8 
Q. B. 363; 42 L. J. Q. B. 212; 29 L. T. 827; 
21 W. R. 919. 

See, now, R. S. C., Ord. 42, r. 24. 

See, now, Statute Law Revision & Civil Pro- 
cedure Act, 1883 (c. 49), ss. 3, 7. 

2962. Under rule of court—Judgments 
Act, 1838 (c. 110), s. 18.;—After a rule has been 
discharged with costs, the person in whose favour 
the rule has been discharged cannot obtain a 
garnishee order under ©. lL. P. Act, 1854 (c. 125), 
s. 60, 61, Judgments Act, 1838 (c. 110), s. 18, giving 
to rules of the cts. of common law the effect of 
Judgments for the purposes of the Act, but not 
actually making them judgments.—Re FRANK- 
LAND (1872), L. R. 8 Q. B. 183 sub nom. SUNDER- 
LAND Locan MARINE BoARD v. FRANKLAND, 42 
L.J.Q.B.18; 281. 7.18; 377. P. 439. 
Annotation :—Apld. Best v. Pembroke (1873), 42 L. J. Q. B. 


2063. Of dismissed action.]|—-An order dis- 
missing an action with costs for want of prosecution 
ig not enforceable by attachment of debts under 
R. S. (., Ord. 45, r. 2.—OREMETTI v. Chom (1879), 
4Q. B.D. 225; 481. 7. Q. B. 337; 27 W. BR. 411. 
Annotation :-—Dbtd. Nott v. Sands, [1883] W. N. 74. 

See, now, R. S. C., Ord. 42, r. 24. 

2064. Against respondent in divorce pro- 
ceedings—Power of court.] — Under Jud. Act, 
1873 (c. 66), s. 25 (8), the Ct. of Divorce has power 


of the judgment & garnishing pro- 
ceedings taken for the purpose of 
collecting such costa were not sustain- 
able—ViakEon v. NorTHcoTE (1893), 
15 P, R. 171.—GAN. 











under 


nie ju ent in an action under 
ivorce & Matrimonial Causes Act is 
enforceable by. an attachi order 
under A eenment of ein at 
chen ogee cLEop , 
B. C. R. 430.—CAN, ee 
k. Judgment obtained in England 


—Hatended to Ireland by statute.}—A 
garnishee order can be made on foot 
of a judgment obtained in England, & 
subsequently extended to 
h. Jud ane a udgments 
- Judgment in matrimonial auit. 68,—J OHNSTONE 
{1898] 2 I. R, 499.—IR. 


PART V. SECT. 1, SUB-SECT. 2.—B. 


1. Judgment creditor—Holder of order 
for.payment of costsa— Defendant.) — 
Where money, the proceeds of land 
belonging to some of defts., had been 
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to attach a debt duc to a resp. in order to compel 

obedience to an order of that ct. for payment of 

costs.x—WHITTAKER v. WHITTAKER (1881), 7 

e D. 15 ; 51 L. J. P. 80 ; A7 L. Tr: 131 ’ 80 W. R,. 

3]. 

Annotations :—Consd. Manchester & Liverpool District 
Banking Co. ». Parkinson (1888), 22 Q. B.D. 173. Dbtd. 
Holmes ». Millage, [1893] 1 Q. B. 551. Refd. Kdmunds v. 
Hadmunds, [1904] P. 362. 


2065. —— Necessity for previous demand for 
payment.|—Norr v. SANDS, [1883] W. N. 74. 

2066. Order for payment of money—Judgments 
Act, 1838 (c. 110), s. 18.]-—-By the above sect. 
orders of cts. of equity for payment of money shall 
have the effect of judgments in the superior cts. 
of common law, & the persons to whom such money 
shall be payable shall be deemed judgment creditors 
within the meaning of the Act. By C. L. P. Act, 
1854 (c. 125), ss. 60, 61, debts owing by a third 
person, the garnishee, to a judgment debtor may 
be attached, to answer the judgment debt. F., 
having obtained an order of a ct. of equity upon P. 
for payment of money, sought to attach a debt 
due to P. from ©.:—Held: OC. L. P. Act, 1854 
(c. 125), ss. 60, 61, applied only to judgments in 
the superior cts. of common law, & an order to 
attach ©.’s debts would be refused.—Re PRICE 
(1869), I. R. 4G. PL 155. 


«{nnotations :-—Consd. Re Frankland (1872), L. R. 8 Q. B. 18. 
Refd. Best v. Pembroke (1873), L. R.8 Q. Be 3 


2067. .-—— ——-—.|—Ne FrANKLAND, No. 2062, 
ante. 

See, now, RS. C., Ord. 45, r. 1. 

2068. Into court.|—A sum of money 
directed to be paid by A. to B. by the master’s 
allocatur, cannot be attached in A.’s hands by 
process out of the sherilf’s ct. in an action against 
B.—CoprELh v. Smirit (1791), 4 Term Rep. 312 ; 
100 Ie. R. 1087. 

AN lah ons Ave. Caila v. Elgood (1822), 2 Dow. & Ry. 
ee e Lida. 





Foreign attachment, generally, see METROPOLIS. 

2069. —--—- —-—.|--Where a sum of moncy has 
been ordered to be paid into ct., a garnishee order 
cannot be made attaching a debt to answer the 
sum so ordered to be paid in.—Re Green, NAPPER 
v. FANSHAWE, [1895]2 Ch. 217; 64 L. J. Ch. 620 5 
59 J.P. 4413 43 W. R. 547; 39 Sol. Jo. 503; 2 
Mans. 350; 13 BR. 598; sub nom. He GRIER, 
NAPPER v. FANSHAWE, 72 LL. T, 865. 
Annotations :—Refd. White & Piil v. Stennings, [1911] 2 


K. B. 418. Mentd. Re Turnbull, Turnbull v. Nicholas, 
[1900] 1 Ch. 180. 


B. To Whom Available. 


See RS. C., Ord. 45, vr. 1. 

2070. General rule.|— A judgment creditor can- 
not obtain a charge in equity on an equitable debt 
by analogy to an attachment of a legal debt 
under the garnishee clauses of C. L. P. Act, 1854 
(c. 125). A judgment debtor was entitled under a 
will to one-fourth of the profits of a business which 
was managed by trustees, subject to a condition 
of forfeiture if he alienated or charged his share. 
A sum of money arising from the business was 
standing at the bankers in the names of the 


ordered to be paid into ct., to mect 
a judgment held by pltf. against one of 
these defts., & the decree directed that 
pité. should pay to the other defts. their 
costs of sult:——-Held; these defts. 
were entitled to a garnishee order 
against the money to be paid into ct.— 
GRANT vw. KENNEDY (circa 1868), 2 
Ch. Ch. 269.— CAN. 


Treland 
Extension Act, 
v BUCKNALL, 





m. ——,+-A deft. who 
has obtained execution upon a rule of 
ct. for the payment of costs of the da 
by pltf., is a judgment creditor, 
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Sect. 1.—Attachment of debts—Garnishee order: 
Sub-sect. 2, B. & C.: sub-sect. 3, A.] 


trustees. The judgment creditor filed a bill to 
establish a charge against the money at the bankers 
representing the judgment debtor’s share of past 
profits, by analogy to an attachment under the 
garnishee clauses of C. L. P. Act (c. 125) :—Held: 
the bill could not. be sustained. 

Semble: if such a bill could be sustained, the 
filing of the bill would be the process analogous 
to the garnishee order, & the charge would affect 
the fund in the hands of the trustees from the date 
of the bill. 

It is clear that the process is only adapted for 
the simple case of a debt due from a third person 
to the judgment debtor, where the judgment 
creditor could at once obtain payment of the debt 
(LORD HATHERLEY, ©.).— HORSLEY v. Cox (1869), 
4 Ch. App. 92; 38 L. J. Ch. 285; 20 L. T. 128 ; 
17 W. R&R. 596, L. C. 

Annotations :-—Refd. Webb v. Stenton (1883), 52 L. J. Q. B. 
5384; Sutton, Carden v. Goodrich (L899), 80 L. T. 765. 
2071. Judgment creditor.|-— Re Cowans’ Es- 

TATE, RAPIER v. WRiIGuT, No. 2057, ante. 

2072. —_--- Though garnishee taken in execution 
—-By judgment debtor.| WIARTLEY v. SHEM- 
WELL, MARPLES v. HARTLEY, No. 2060, ante. 

2073. -~ —----.|— A. judgment creditor having 
arrested his debtor on a ea. sa., the judgment debtor 
filed a petition under Bkpcy. Act, 1861 (c. 134), 
& obtained his discharge :—Held: the judgment 
creditor might attach the debts of his judgment 
debtor in the hands of a third party, under the 
garnishee clause of C. L. VP. Act, 1854 (c. 125), 
notwithstanding his arrest. under the ca. sa. 
Ez p. WORMAN (1862), 1 New Rep. 293; sub nom. 
Re HALLAWAN, Hae p. WORMAN, 7 L. T. 2783 sub 
nom. HALAHAN v. WorMAN, 11 W. R. 10. 

See, further, Sub-sect. 2, A., ante. 

2074. Assignee of judgment debt.| -—- The 
assignee of a judgment debt is a person who has 
‘“‘ obtained ”’ a judgment within R. S. C., Ord. 45, 
r. 1, & is entitled to a garnishee order attaching 
debts due to the judgment debtor. —GOODMAN v, 
ROBINSON (1886), 18 Q. B. D. 8382; 56L. J. Q. B. 
Ne ; SOL. T. 8113; 85 W. R. 2743 3 T. LR. 212, 

re 

Annotations :-——Consd. Forster v. Baker, [1910] 2 K. B. 636; 
fte Freshwater, Yarinouth & Newport Ry. (1913), 29 
T. L. RR. 568. 

Compare No. 81, ante. 

Personal representatives. |~—See EXECUTORS, 











entitled to garnish moneys due to 
pltf.—ELLiot vy CAPELL (1881), 9 
P. R. 35.--CAN. 

n. .}— The person to 
receive payment. under an order for 
payment of costs only, is entitled to an 
order attaching debts due or accruing 
due to the person to pay.—Re IRVINE 








190,—CAN. 


p. Not 
clauses of C. L. 
to the Queen. 


assignee of a judgment, though not a 
party to the action, may apply to en- 
force the judgment by attachment.—— 
McLEAN wv. BrRucK (1891), 14 PL. mR. 


Crown.) — The 
bP. Act do not extend 
The Crown, therefore, 


EXECUTION. 


C. Against Whom Available. 


2075. General rule.] — Re COWANS' 
RAPIER Vv. WRIGHT, No. 2057, ante. 

2076. Partners of firm—JIn firm name—Whether 
allowed.}— A garnishee order cannot be made 
under R.S. C., Ord. 45, r. 2, attaching a debt due 
from a partnership firm described by its partner- 
ship name.—WALKER v. ROOKE (1881), 6 Q. B.D, 
631; 50 L. J. Q. B. 470, D.C. 

2077. Persons in fiduciary capacity —Trustees.| 
—HoRSLEY v. Cox, No. 2070, ante. 

2078. ——.|—R. 8. C., Ord. 3, r. 6, 
expressly says that there may be a special indorse- 
ment of a trust debt. If M. brings an action 
against his trustee, he can recover his half-year’s 
salary. It is submitted for the garnishee that 
there cannot be an attachment of an equitable 
debt; but there is no distinction now between 
a legal & an equitable debt. I should be contra- 
vening the very object of the Jud. Acts if I was 
to hold otherwise. If we could not now attach 
an equitable debt sitting here, we might as well 
be under the ancient regime. The debt need not 
be due, as the words of R.S. C., Ord. 45, r. 2, are 
‘debts owing or accruing.” <As, however, the 
garnishee disputes his liability, I will order a special 
case to be stated for determining the question 
under Ord. 45, r. 5 (Quatn, J.).—WIDLSON v. 
DuUNDAS & STEVENSON, [1875] W. N. 232; Litt. 
Prac. Cas. 48; | Char. Cham. Cas. 124. 
2079. Under void settlement.| — 
Money in the hands of a trustee under a settlement 
cannot. be attached under R. S. (., Ord. 45, or 
CG. L. P. Act, 1854 (c. 125), as an equitable debt 
due from such trustee to the settlor, notwithstand- 
ing the fact of the settlement being void as against, 
creditors under 13° Eliz., c. 5.—VyYsE v. BROWN 
(1884), 18 Q. B.D. 199; Cab. & HE. 223; 48 
J.P.151 3; 33 W. R. 168. 

Ane -—Refd. Glegg v. Bromley (1911), 81. J. K. B. 


2080. ——  ——.|—Runrz  v. 


(1892), 8 fi L. R. 568, 
Annotation :-—Refd. Ie Lee, Ex p. Grunwaldt, [1920] 2 
K. B. 200. 


2081. - -—--— Failure of purpose of trust.|— 
Pitf., as execution creditor, applied to attach 
money in the hands of defts., the garnishees. 
The money had been deposited by the judgment 
debtor with defts. for a special purpose that) had 
failed. Defts. claimed that the judgment debtor 
was indebted to them for law costs in a larger sum 


ESTATE, 








LONGBOURNE 





428.—CAN, 

2077 i. Persons in fiduciary capacity 
— Trustees.}—-Where P. held certain 
money in trust to be applied at his 
discretion for the benefit of W., the ct., 
at the instance of a judgment creditor 
of W. ordered the money to be attached 
in oxecution.—CaAIRNCROSS v. VANDER 


garnishee 


(1887), 12 P Wt. 297.—CAN. 

oO. — Of mortgagor — Aficr notice 
on garnishee by mortygagee.}—A. who 
was the owner of lands mortgaged 
them by deed first to B. & secondly 
to C, whose mortguge deed rented B.’s 
security but subject to B.’s rights 
empowered C. to enter into receipt of 
the rents & profits. LB. not having 
interfered C. served notice on the 
tenants to pay him :—Held: a judg- 
inent against A. obtained after this 
notice could not be enforced by a 
garnishee order against debts due by 

PEN SS : PALMER, 





2074 i. Assignee of judgment debt.1— 
The assignee of a judgment creditor 
nan estat in his neue to attach a 

- Re SMART v. ILLER (1866), 

P. KR. 385.—CAN. ore 


2074 ii. ——-.]—- Under r. 935 an 


cannot under them attach a debt.— 
R. v. BENSON (1858), 2 P. R. 350.— 
CAN. 

q. Counterclaiming defendant.) — A 
counterclaiming deft. whose counter- 
claim is in the nature of a cross-action 
for a sum certain may by garnishment 
proceedings attach money owing to 
pitf.—JOUNSTON v. Hick, [1921] 1 
W. W. R. 38; 55 D. L. R. 699; 16 
Alta. L. R. 136.—CAN, 


PART V. SECT. 1, SUB-SECT. 2.—C. 


2076 i. Partners of firm—In firm 
name—W hether allowed. —A debt owing 
to a firm cannot attached in an 
action against an individual member of 
a firm; & an attachment against an 
individual who is a member of a firm 
cannot affect a debt owing by the firm. 
—Re CRIst, MINGER v. ANDERSON 
(1908), 1 Alta. L. R. 400; 8 WwW. L. R. 


WESTHUIZEN (1913), C. P. D. 639.— 
8S. AF. 





r. Curator of intestate eatates.]-— 
A creditor of a deceased person whose 
estate is being administered by the 
curator of estates of deceased persons 
may not institute proceedings by way 
of attachment against the curator.— 
HKALLHAUSEN ¥. MITCHELL (1898), 23 
V.L. R. 629.—AUS. 

the 


8. Officer representing 
Crown. }—Garnishee proceedings do not 
lie to attach moneys in the hands of an 
officer representing the Sovereign.— 
R. v. BRISBANE JJ., Ex p. te ak 
LAND TREASURER (1901), 11 Q. L. J. 


717.—AUS., 

t, Liquor Control 
Board.}—-The liquor Control Board 
appointed by the Govt. of B. C. is not 
a body corporate either actually or by 


implication. It is part of the public 








Part V.—ANALOGOUS PROCEEDINGS. 


than that deposited with them, & that they 
would be entitled to counterclaim for the amount 
due to them :—Held: since, on the failure of the 
special purpose for which it was deposited with 
defts., the money remained in their hands subject 
to a trust to repay it to the judgment debtor, they 
could not have set up their claim to costs in answer 
to a demand for the return of the money, &, there- 
fore, it was a debt due from them to the judgment 
debtor which could be attached.—STUMORE v. 
CAMPBELL & Co., [1892] 1 Q. B. 314; 61 L. J. 
Q. B. 463; 66L. T. 218; 40 W. R.101; 8T.L.R. 
99; 36 Sol. Jo. 90, C. A. 
Annotations :—Distd. Runtz v. Longbourne (1892), 8 T. L. R. 
568. Mentd. Levi v. Anglo-Continental Gold Reefs of 


Rhodesia, [1902] 2 K. B. 481; Kinnaird v. Field, (1905) 
2Ch. 361; Sharpe v. Haggith (1912), 106 L. T. 13. 


See, also, No. 2057, ante; &, generally, TRUSTS 
& TRUSTEES ; SETTLEMENTS. 

2082. Receiver appointed by court.]-— A 
judgment creditor cannot, without leave of this 
ct., attach money in the hands of its recciver, 
which have been directed to be paid by him to the 
judgment debtor. A judgment creditor, who had 
recovered moneys of the judgment debtor in the 
hands of a receiver, under an order of a ct. of 
law, was ordered to repay it, & he was directed, 
together with the receiver, who had not resisted 
the payment to him, to pay the costs of the applica- 
tion. 

A party interested may apply at once to prevent 
a receiver applying the moneys in his hands in a 
manner contrary to the directions of the ct., & 
need not wait until he passes his account.—DE 
WINTON v. BRECON CorRpNn. (No. 2) (1860), 28 
Beav. 200; 2 L. T. 787; 6 Jur. N. S. 1046; 8 
W. RK. 385 5 54 i. R. 342. 

Annotation :—Refd. Re Greensill (1872), L. R. 8 C. P. 24. 

Sec, generally, RECEIVERS. 

2083. Treasurer of corporation.|] — Where 
on anorder to attach debts, the ct. cannot clearly, 
beyond all doubt, see that the garnishee is not 
liable to attachment, they will not set aside the 
order without allowing the judgment creditor to 
proceed against him by writ. So held where the 
order was made against the garnishee only as the 
treasurer of a corpn.—SrEyMouR v. BRECON 
CoRpn. (1860), 20 L. J. Ex. 243. 

2084. ——— Police authorities 











Money found on 
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prisoner.|—Money in the possession of a prisoner, 
which is taken possession of by the police upon his 
apprehension, i retained by them after his con- 
viction, does not render the police debtors to the 
prisoner, & is not a debt due from them to the 
prisoner which can be attached by a judgment 
creditor of the prisoner by garnishee proceedings 
under R. S. C., 1883, Ord. 45, r. 1.—BICE vw. 
JARVIS (1885), 49 J. P. 264; sub nom. Re JERVIS, 
1T. L. R. 306, D.C. 
—— Partners in firm.]—See R. S.C., Ord. 48a. 
Personal representatives. |—-See EXECUTORS. 
Trustees of married women’s property- 
Restrained from anticipation.|—See HusBAND & 
WIFE. 
Bankruptcy officials.|—See BANKRUPTCY, 
Vol. IV., pp. 486, 500, Nos. 4368, 4501. 
In winding up of companies.]|—Sce Com- 
PANIES, Vol. X., pp. 881, 1000, 1013, Nos. 5988, 
6045, 7037. 
Registrar of county court.|—-See COUNTY 
Courts, Vol. XITII., p. 517, No. 672. 
Bankers.|—Sce BANKERS, Vol. ITI., p. 185, 
No. 364. 











SuB-SEcT. 3.—T'o Wuat Desrs APPLICABLE. 
a 


2085. What constitutes a debt——General rule.]— 
In order that R. 8S. C., Ord. 45, r. 1, may operate, 
it is necessary that the existence of the relation 
of creditor & debtor should be established as 
between the judgment debtor & another person, 
& the rule only applies when it is shown that some 
individual person is indebted to the judgment 
debtor (STIRLING, L.J.). 

Where some officer of the ct. is under a duty to 
the ct. to distribute money which is in his hands 
in a particular way, there is no relation of debtor 
& creditor established between him & the person 
entitled to all or some part of the money in his 
hands. He is an officer of the ct. & his duty is to 
the ct., & no debt is created which can be the sub- 
ject-matter of attachment by means of a garnishee 
order. ‘That principle has been applied to 
liquidators, & trustees in bkpcy., & to registrars 


service & is merely the agent of the 
Govt. in carrying out the provisions of 
the Act & the Board is not within the 
urview of Attachment of Debts Act, 
t & BB. C., 1911, ¢. 14.—CabLiow v. 
Hick, (1923) 2D. L. R. 11853 32 
B.C. R. 71.--€ 





a. Eeecutors.] — An 
upon cxors. to pay a simple contract 
debt, pursuant to an attaching order, 
was refused. The attaching order was 
also at the same time discharged.— 

anit ~~ (1863),10C.L. 5.0.8. 


ordcr 





. Dd. Sheriff—Proceeds of execu- 
tion.]— Money made by a sheriff 
under an execution is attachable in his 
hands for the debt of the execution 
v. MILLER (1866), 


ec. Deblor of garnishee.) — A judg- 
ment creditor obtained a garnishee 
order attaching nioneys in the hands 
of M. which M. owed to the judgment 
debtor. Subsequently, the garnishee 
order being unsatisfied the judgment 
creditor applied under Ord. XLV.,, r. 1 
to attach moneys in the hands of R. 
which R, owed to M. the garnishee :— 
Held: the moneys in the hands of Rr 
could not be attached. Ord. XLV.,r.1, 
applies only to moneys due & owing to 
the debtor under a judgment or anor 


—Mckinzle & Co. v. WALKER (1891), 


17 Vv. L. R. 221.—AUS., 


d. Iurcign corporation.) — A_ debt 
due from a foreign corpn., though 
having an agent & doing business 
within this province, cannot be 
garnishced. — RANNEY wv. MORROW 
(1876), 16 N. B. R. (3 Pug.) 270.—CAN. 


e. ——.]—- CANADA CoTron Coa. ¥. 
PARMALEE (1889), 13 DV. Rk. 308.— 
CAN. 

f. ——.]— PARKER v. ODETTE (1894), 
16 P. R. 69.—CAN. 

g. — BOSWELL v. 
(1896), 17 bP. It. 257.—CAN. 

h. Makcr of promissory note.) — 
What is to be garnished is not. the note 
itself, but the money payable there- 
under. ‘Therefore the maker of the 


PIPER 


note, & not the person holding it for 
the judgment debtor, should be made 
garnishee.—-EXLEY v. Dey (1893), 15 
P. R. 353.—CAN. 

k. Garnishee out L 
tion.]——The primary creditor & tho 
rimary debtor resided within the 
urisdiction, but the garnishee resided 
in B. C., & did not carry on business 
in Ontario. The debtor disputed the 
jurisdiction, & the i refused to 
proceed :—Held : tho judge was right. 
— WILSON v. POSTLE (1901), 21 C. L. T. 
382; 20. L. it. 203.—CAN. 


1. ——~.}—Moneys earned & payable 


of the jurisdic- 


in another province are not subject 
to garnishment under Attachment of 
Debts Act, R. S. S., 1920.—MarnLow 
v. YAGER & CANADIAN PaciFio Ry. 
Co. (1922), 67 D. L. R. 770; 15 
Sask. L. R. 371.—CAN. 
m. ——.J—Gorau v. Laver (1883 

I. L. R. 12 Bom. 45, n.—IND. ( ) 


n. -J—RANGO JAIRAM v. BAL- 
KRISHNA VITHAL (1887), I. L. R. 12 
Bom. 44.—~IND. 


0. ———.]——- MARTYN ”. 
(1871), I. R.5C. L. 404,.—IR, 


PART V. SECT. 1, SUB-SECT. 3.—A, 


p. What constitutes a debt — 
Money in hands of court officer.j— 
Money in hands of an officer of the ct. 
cannot be attached under garnishee 
betes a dich MU S8T} “* debt.’’—- 

{‘UMMINGS v. COOKE »,TN.S. W. 
8. C. R. 17.—AUS., be 


q. ~--—.]~-Money found upon 
an accused person under commit- 
ment for trial & detained by the 
polite authorities does not, ‘unless 
emanded by the accused, constitute 
a debt owing or accruing from the 
police authorities to the prisoner, & 
cannot be attached in the hands of the 
police.—-BARKER v. BREMNER 

17 V. L. R. 643.—AUS., © 


r. ——.J—A judgment debtor 





KELLY 








622 


Sect. 1.—Attachment of debts—Garnishee order: 
Sub-sect. 3, A.] 


of county cts. (COLLINS, L.J.).—SPENCE v. COLE- 
MAN, [1901] 2 K. B. 199; 70 L. J. K. B. 6382; 84 
L. T. 708; 49 W. R..516; 17 T. L. R. 4695 45 
Sol. Jo. 483, C. A. 

2086. —-— Conditional debt not sufficlent.| — 
(1) A“ debt due or accruing ”’ to a judgment debtor 
& therefore capable of being attached by a garnishee 
order under R. S. C., 1875, Ord. 45, r. 3, must be an 
absolute & not merely a conditional debt. Thus, 
where, after notice to treat by a railway co. to 
a landowner, the purchase-money has been fixed 
by the verdict of a jury & judgment. of the sheriff 
under Lands Clauses Act, 1845 (c. 18), ss. 49, 50, 
the purchase-money cannot be attached by a 
garnishee order nist served upon the co. by a judg- 
ment ereditor of the landowner after the verdict 
but before the execution or tender of a conveyance 3 
for the proceedings under the above sects. do not 
of themselves create an absolute debt due from the 
co. to the landowner, his right to the purchase- 
money being conditional upon the execution or 
tender of a conveyance. Accordingly, in @ case 
where the landowner has brought an action & 
obtained judgment against the co. for specific 
performance of the statutory contract :— Held: 
the purchase-money could not be attached by 
garnishee orders nisi served upon the co., some 
before & others after the commencement of the 
action, notwithstanding that a good title had been 
shown, nor even by a garnishee order served after 
the execution of the conveyance when the moncy 
had been paid into ct. by the co. under the judg- 
ment, the money not being ‘* a debt in the hands ”’ 
of the garnishee within It. S. C., Ord. 45, r. 3. 

(2) The provisions of 2. 8S. C., Ord. 45, r. 8, 
as to payment or execution being a valid discharge 
to the garnishee, are inapplicable to a debt due to 
the judgment debtor that is conditional only.—- 
JLOWELL v. METROPOLITAN Distrricr Ry. Co. 








EXECUTION. 


(1881), 19 Ch. D. 508; 511. J. Ch. 158; 45 L, T. 


707; 30 W. R. 100. | 
Annotation :—Generally, Mentd. Capell v. G. W. Ry. (1882), 
9Q. B. D. 459. 


2087. Liability under indemnity—Covenant to 
pay successful party’s costs.) A bond of 
indemnity being given to pltf. by a third party 
against the costs in an action, & pltf. having 
failed in the action, & the bond become forfeited :— 
Qu.: whether such a debt is within the meaning 
of C. L. P. Act, 1854 (c. 125), s. 64, which the third 
party, as garnishee, can be ordered to pay to deft. 
for costs in that action.—CouRTIs v. JOHNSON, Re 
DIAMOND, GARNISHUER (1855), 24 L. T. 263. 

2088. Legacy in hands of executors.|]—A 
legacy in the hands of an exor. is not the subject 
of attachment under C. L. P. Act, 1854 (c. 125), 
even though the exor. has promised to pay it over 
if ordered soto do. There must be such an account 
stated as would sustain an action, in order to con- 
stitute the legacy a legal debt in the hands of a 
legal debtor.—M‘DowaLuL v. HOLLISTER (1855), 
30. L. R. 983; 25 L.'T. 0.8. 185; 3 W. R. 522. 

See, further, E@XECUTOKS. 

2089. Money payable to judgment debtor—By 
officer of court.|—-DE WINTON v. BRECON CORPN, 
(No. 2), No. 2082, ante. 

2090. —-— ——.]—-An order having been made 
for the attachment of the surplus of a bkpt.’s 
estate against the oflicial assignee of the Ct. of 
Bkpcy. as garnishee under C. L. P. Act, 1854 
(c. 125), s. 61 :—Held: such order was invalid, 
there being no ‘‘ debt” that could be attached 
within that Act.—e GREENSILI (1872), L. R. 8 
CG. P. 243 sub nom. HUNTER v. GREENSILL, Frrz- 
GERALD v. SAME, PAGET, GARNISHEER, 42 lL. J.C. P. 
55; 27 L. T. 827; 37). P. 215; 21 W. BR. 263. 

2091. -—-~-.]|——The proceeds of a judgment 
paid into the county ct. are not attachable by 
means of a garnishce summons at the suit of a third 
person as ‘“‘ a debt,’ duc from the registrar of the 
ct. to the judgment debtor.—DoLruIn v. LAYTON 





obtained a judzginent & by virtue of 
& warrant issued thereunder a police 
constable recovered a sum of money & 
forwarded the same to the clerk of 
petty sessions at M. The judgment 
creditor obtained a garnishee order nisi 
attaching such moneys :—Held; the 
money so hold by the clerk of petty 
sessions could be attached, & the order 
should be made absolute.—KYAN v, 
GRANT (1900), 26 V. L.R. 380.—AUS, 


8s. -~--—— Partnership—Action for ac- 
count.}— The action was brought to have 
a partnership dissolved & for an account 
& payment :—Jleld; the action was 
not for a debt or liquidated demand, 
& the garnishee summons was sect 
aside,—CicOGNIA v. MCHEATHER, 22 
CC. L. T. Occ. N. 309.—CAN. 

_ t. .]}—-P. McD. entered 
into a written contract with defts. 
to execute certain work for them, & 
verbally agreed to give A. McD. an 
interest in the contract. A. McD. 
did not sign the contract & afterwards 
drew money on it under the authority 
of P. McD., & apparently as his agent. 
Upon a writ. to attach a sum of money 
due upon the contract, in a suit by 
pltfs, v. Po. McD. :—Ifeld: it was not 
a partnership debt, & therefore was 
attachable against P. McD.—Bescony 
v. HAMILTON WATER COMRS. (1859), 
9C. P. 81.—-CAN, 


a. Claim. assiyned.j]-—To an 
action on the comsnon counts defts. 
pleaded that before suit pit. assigned 
the claim to G.:; that H. recovered 
judgment against G. & obtained an 
order to attach all debts owing by deft. to 
G. to answer the judgment & this debt 
then became bound in defts.’ hands 
to auswer the judgment :—leld: the 











debt was not attachable as by law duc 


to G.—ARTIUR vv. CLOUGH (1859), 
17: U. ©. RR. 302.—CAN. 
b. ——- Debt not attuched — Before 


action brought for its  recovery.}— 
McKay v. Tarr (1861), 11 GC. 2. 72.— 





Cc. Damages.J— The sum to 
be garnished was money awarded, of 
which part was for work done under 
a contract, & the remainder for damages 
sustained by having the work taken 
out of the execution debtor’s hands :— 
if{cld: as the latter was not a debt 
until the award was made, only the 
attaching orders, after the award 
would bind it, & not those before it.— 
TATE v. TORONTO CoRrrpNn. (1862), 3 
P. i. 181.—CAN. 

d. -J—Claims for un- 
liguidated damages cannot be attached 
before judgment, by which alone they 
become debts.—BANK OF TORONTO vw. 
BuRron (1867), 4 P. R. 56.—CAN. 


e. -J—A verdict against 
an insurance co. for unliquidated 
damages, even although not moved 
against, & which the co. bad promised 
to pay without entry of judgment, 
cannot be attached until it becomes a 
debt by judgment.—Boyp v. HAYNES 
(1869), 5 P. lt. 15.—CAN. 


{, .J—The claim for a 
debtor to compensation for iisrepre- 
sentation in obtaining a patent of land, 
is not liable to be seized, attached, or 
a nonverou befotc the amount is 
determined by by decrees or otherwise. 
—-ROBERTS v. CITY OF TORONTO (1869), 
16 Gr. 236.—CAN. 


: —.}~-Damages become a 
debt by a judgment, & they become 























a debt equally by agreement between 
the parties which fixes the amount, & 
which amount deft. agrees to pay, & au 
garnishee suunmons may be issued in 
such a case under Iiule 505 (Sask.).— 
LLOYD v. ASHDOWN (1915), 32 W. L. 1. 
11; 8 Sask. L. Rt. 135,—CAN. 

h. —~-—-.] — GRAHAM v. 
Bourquy (1903), 6 QO. L. R. 700; 24 
a L. T. Oce. N. 543 20. W, Rt. 1182.— 


Oeil 


kK. ) — WIE LER v. 
McLEAN (1919), 27 B.C. Lt. 448.—CAN. 


1 ——~ Revocable gift.}--Money was 
sent by a father to his son, the 
judgment debtor, as a gift, through 
a bank. Before any communication 
by the bank to the judgment debtor, 
the execution creditor obtained an 
attuching order & summons on the 
bank to pay over :—Ileld : the ainount 
could not be attached. Semble: the 
father might revoko the gift, & there- 
fore it was not a debt.—CalIssE v. 
THARP (1870), 6 P. RR, 265->—CAN. 


m. Money order to be paid— 
Under judgment.}—Corron v. VAN- 
SITTART (1873), 6 P. R. 96.--CAN. 


n. Moncey deposited by officcr 
of railway compan —In bank in name 
of employer—-Wihether bank d> employer 
dcbtor & creditor.}-—M., assistant super- 
intendent of a railway co., deposited 
in his own naine for safo keeping with 
J. & Co., private bankers, money known 
to belong to the co. :—Held: the 
relation of debtor & creditor existed 
between I. & Co. & the railway co., 
& the debt could be attached by # 
creditor of the latter.—UEL v, CON- 
SOLIDATED LKuROPKAN & NORTH 


ne ny 








Part V.—ANALOGOUS PROCEEDINGS. 


(1879), 4 CO. P. D. 180; 485 L. J. Q. B. 4263 43 
J.P. 623; 27 W. R. 786, D.C. 
Arnaanos :—Reld. Prout v. Gregory (1889), 24 Q. B. D. 


2092. .|—A dividend distributable in 
a bkpcy. cannot be attached in the hands of the 
official receiver to answer a judgment obtained 
against the creditor to whom it is so distributable. 
Under the provisions of Bkpcy. Act, 1883 (c. 52), 
s. 125, the estate of a deceased person, who had 
died insolvent, was being administered in bkpcy., 
& deft. was a creditor of deceased in the administra- 
tion. Pltf. having obtained a judgment against 
deft. sought to attach a sum of money in the hands 
of the garnishee who was the official receiver in 
whom the deceased debtor’s property had vested, 
the money which it was so sought to attach being 
money payable to deft. as a dividend under the 
administration :—Held: the express directions of 
Bkpcy. Act, 1883 (c. 52), were not to be overridden 
by an order of the ct., & a dividend distributable 
by the official receiver could not be treated as a 
debt due from him to deft. as a creditor of the 
deceased insolvent.—PROUT v. GREGORY (1889), 
24 Q. B.D. 281; 591. J. Q. B. 1183 61 L. T. 
G96 3; 38 W. Rh. 204; 7 Morr. 1, D.C. 














2093. -|—SrENCE U. COLEMAN, No. 
2085, ante. 
2094. .|-—Judgment having been re- 








covered against deft.,pltf.obtained a garnishee order 
attaching all debts owing or accruing due from a 
co. in voluntary liquidation to deft., who was a 
creditor of the co., execution not to issue without 
further order. Subsequently the liquidator of the 
co. had in his hands a dividend in the winding up 
duc to deft. On an application by pltf. for leave 
to issue execution on the garnishee order :—Held : 
leave should be given to issue execution against the 
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co. unless the liquidator paid the dividend to 

pltf.— KLAUBER v. Westen (1901), 17 T. L. R. 344. 

Annotation :—Consd. Spence v. Coloman, [1901] 2 K. B. 199. 
2095. ——- Money found on prisoner by 

police constable.|—Bicr v. JARVIS, No. 2084, ante. 

2096. -—_—- By receiver of _ estate.] — Ke 
Cowans’ Estratyv, Rapier v. Wricut, No 2057, 
ante. 

2097. ——— By mortgagor.|--M. mortgaged a 
leasehold to W., & thento B. A judgment creditor 
of B. obtained a garnishee order against M. After 
this W. sold the property under a power of sale, 
& an action was brought to distribute the surplus 
proceeds :—-Held: the judgment creditor had no 
claim against the surplus proceeds of sale, for a 
garnishee order had not the effect of transferring 
the debt duc from the garnishee with the benefit 
of the securities for it, & to treat the garnishee order 
as affecting the land before exccution would con- 
flict with the provisions of Judgments Act, 1864 
(c. 112).—-CHATTERTON v. WATNEY (1881), 17 
Ch. D. 259; 50 L. J. Ch. 53855 44 L. T. 8913 29 
W. R. 5738, C. A. 

Annotations :-—Folld. Re Combined Weighing & Advertising 
Machine Co. (1889), 43 Ch. D. 99. Refd. Webb v. Stenton 
(1883), 52 L. J. Q. B. 584; Rogers v. Whitelcy ee 
23 Q. B. D. 236; Pritchett & Young v. Hnglish & 
Colonial Syndicate (No. 2) (1899), 43 Sol. Jo. 602 ; Gelsse 
v. Taylor, (1905) 2 K. B. 658. 

2098. By solicitor—Absconded judgment 
debtor—Previous payment to wife.|—JoNKs v. 
WILLIAMS, GITTENS & Uo. (1887), 4 T. L. BR. 25, 
C. A. 

2099. Under Stock Exchange transactions. | 

-Where money had been deposited by a judgment 
debtor with a stockbroker as cover for any loss 
upon speculations in stocks & shares, such money 
cannot be attached by the judgment creditor as 
money owing or accruing from the stockbroker 











AMERICAN Ty, Co. (1876), 16 N. B. KR. 
(3 Pug.) 481.—CAN, 

0. —— Discretionary interest in an 
estate. J—K. conveyed real & personal 
extate to B. upon trust to convert the 
saine into money & pay debts, ctc., 
& as to the balance remaining, upon 
trust to pay the same to R., son of i., 
or if B. should see fit he might invest 
the same in the purchase of a homestead 
& convey the same to R. in fee :—Held : 
there was no debt duc from B. to R. 
Which could be garnished by the 
creditors of R.—McKINDSEY v. ARM- 
HLRONG (1884), 10 A. RK. 17.—CAN, 


p. Belts on jaatieseiy sa 

Pitis. were judgment creditors of R. 
P. made cortuin bets with the garnishee 
on tho result of the English Kpsom 
Derby, which he won.  Pitfs. attached 
the amounts so due, & the garnishce 
declared in ct. that they owed the 
money & intended to pay the bets :— 
Held: o judgment croditor has the 
right to seize in the hands of third 
Ponce the amount of bets which they 
lave lost to the deft. & which they are 
ready & willing to pay.—McGIBRON 
& BRAND (1884), 7 L. N. 228,.—CAN. 


q. Building contract — De- 
fault.}—M. contracted with H. to crect 
a house, for which he was to reecive 
$1,225 ; $300 when tho frame was up, 

0 when the building was wholt 
enclosed, & the balance when the work 
was all completed. The building was 
to be completed on or before Fob. 3, 
188 M. went on with the work & 
received the two suis of $300, but he 
had not completed the building on 
the date. He, however, continued the 
work tillafter Apr. 1, when, the buildin 
being still unfinished, H. entered, 
sok posession & completed it. 
M. C. having a Judgment ainst M., 
obtained & served an attac ing order 

garnishing summons on H., the 
garnishee, on Mar. 15, 1884 :—Held: 





wun ey 





at the time of serving the attaching 
order no debt existed according to the 
terns of the contract, & no promise to 
pay had arisen by implication, & there- 
fore there was nothing upon which 
the attaching order could opecrate.— 
McCranky v. McLeopb (1885), 10 P. 
539.—CAN. 

r. Legacy of share of = re- 
siduary estale.}—-DEMYVSTER v. ELLIOTT 
(1890), 22 N.S. lt, 442.—CAN. 

8. Claim under insurance 
policy.}—A claim under an insurance 
policy for a loss, the amount of which 
1a8 been settled & adjusted, is not a 
debt which can be attached under 
R.S. O., 1887, c. 51, 8. 178.—SIMPSON 
v. CHASE (1891), 14 P. lt. 280.—CAN. 

t. Interest as tenant by 
curtesy.J}—A judgment debtor, having 
@ supposed interest as tenant by the 
curtesy in certain land, which was not 
& never had been claimed by him, 
joined in a conveyance thereof by his 
daughter to a purchaser, in which it 
was recited that he was entitled to 
that estate. A judgment creditor of 
his thereupon attempted to garnish 
the purchase-money in the hands of the 
eolr. who acted for the daughter, the 
latter claiming the whole of the pur- 
chase money, while the judgment 
debtor now expressly disclaimed any 
interost. therein, he having joined in 
the conveyance at the instance of the 
solr, for the purchaser, who was also 
the solr. for the judgment creditor :-— 
Held: the money in the hands of the 
daughter’s solr. could not be garnished 
by the judgment creditor. -PALMER 
». LOVETT (1892), 14 P. KR. 415.—CAN. 

a. Tares— For school pur- 
poses. }-CANADA PERMANENT LOAN & 
Savings Co. v. East SELKIRK SCHOOL 
coe (1893), 9 Man. L. R. 331.— 














= .J— Taxes aro not a 
debt, & arc, therefore, not attachable 


under garnishee proceecdings.—-ROYAL 
BANK v. HoOvGson, (1917) 3 W. W. 
255; 36D. L. R. 799.—CAN. 

c. Moncys in treasurer's hand& 
-—~ Municipal debt.]—-The treasurer of 
a municipality is not, as such, a 
“third person indebted or Hable ’”’ to 
it withln Garnishinent Act, R. S. M., 
c. 64, 5s. 8, & its funds in his hands 
cannot be attached to answer a debt 
of the municipality —LONDON & 
CANADIAN LOAN & AGENCY Co. v., 
MORRIS RURAL MUNICIPALITY (1894), 
9 Man. L. KR. 431.—CAN, 


d. Sum due on a contingency.) 
--A sum of money payable under a 
building contract as soon as the building 
shall be finished {3 not. attachable before 
the perrornenee of the condition, as 
not being a debt.— Gray v. HOFFAR 
(1896), 5 B. C. R. 56.—CAN. 

e. Money in hands of re- 
ceiver.) — Money in the hands of a 
receiver is not a debt due from him to 
the persons interested in the estate, & 
cannot be attached by garnishi 

rocess..—-GRAY_ v. PuRDY (1897), "5 

. C. R. 241.—CAN. 

f. —— Option in insurance com- 
pany—— To rebwild premises—-Or pay 
money. }~-Where a policy of fire insurance 
contained a condition giving an option 
to the co. to replace the destroyed 
property instead of paying the insurance 
money, if they should so decide within 
a certain time, a garnishing order would 
be of no avail, if served before tho 
expiration of that time, as an attach- 
went of the insurance money since it 
would not then be certain that any 
pecuniary liability would ever arise 
under the policy. LAKE OF THE Woops 
MILLING Co. wv. COLLIN (1900), 13 
Man. L. R. 154; 20 C. L. T. Occ. N, 
285.—CAN. 

g. School allowance.}—A aum 
of money duc to a school teacher, 
us a subsidy payuble out of the fund 
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Sect. 1.—Attachment of debts—Garnishee order: 
Sub-sect. 3, A. & B.] 


to the judgment debtor as long as the transactions 
in stocks & shares are open.— HUTT v. SHAW (1887), 
3 'T. L. R. 354, C. A. 

Aniaatian :—Apld. Roberts v. Jones (1892), 61 L. J. Q. B. 


2100. Under prior garnishee order in his 
favour.]|—CoorEerR v. Lawson (1889), 6 T. L. R. 
34. 

Compare Nos. 2185, 2186, post. 

Under verdict in other action.| — See 
No. 10, ante, Nos. 2109, 2118, post. 

As fees, salary, pension, etc.|—Sce Sub- 
sect. 3, J., post. 

2101. Notice to treat—-Lands Clauses Consolida- 
tion Act, 1845 (c. 18).)] — A mere notice to treat 
{under above Act], upon which nothing has been 
done does not constitute ‘‘ a debt owing or accru- 
ing,’? which can be attached under R. S. C., Ord. 
45, r. 2, of Jud. Act, 1875 (c. 77). 

The affidavit on which the order was granted 
does not show a ‘‘ debt owing or accruing ”’ within 
hk. 8S. C., Ord. 45, vr. 2. All it does show is that 
at some time or other something may become due 
from the Metropolitan Board of Works to the judg- 
ment debtor. It is like a claim for unliquidated 
damages & nothing that can be accurately described 
as a debt (DENMAN, J.).—HICHARDSON v. ELMIT 
(1876),20.P.D.9; 36L. T. 58. 

Compare No. 2086, ante. 

2102. Cheque given to satisfy debt—Subsequent 
order not to pay.|—-A garnishee order was made 
under R. S. C., Ord. 45, r. 2, attaching a debt. 
At the time the order was made the garnishees 
had given the judgment debtor a cheque for the 











BppropEeted by the legislature as 
allowance to institutions & superior 
schouls being inoney due by the govt. 


covenant to convey the parcel of land r. 
by transfer prepared by the vendor’s 
solrs. at the expense of the purchaser ”’: 


EXECUTION. 


amount of the debt. Upon service of the order 
on the garnishees they stopped payment of the 
cheque at the bank, the cheque not having been 
presented :—H: eld : upon the cheque being stopped 
it was as if it had never been given, & there was 
therefore an existing debt capable of being attached, 
& the garnishee order was effectual.—CoHEN 
v. HALE (1878), 3 Q. B. D. 371; 47 L. J. Q. B. 496 ; 
39 L. T. 35; 26 W. R. 680, D. C. 


Annotations -—Consd. Elwell v. Jackson (1884), Cab. & El. 
6; Mears v, 


362: Elliott v. Crutchley, [1903] 2 K. B. 47 ; 
Western Canada Pulp & Paper Co., [1905] 2 Ch. 353. 


2103. But not presented.|—When a debtor 
draws a cheque in payment of a debt, which 
cheque is duly honoured & paid, there is no debt 
owing or accruing from debtor to creditor between 
the giving of the cheque & payment thereof. 
There is no duty upon the debtor who is served with 
a garnishee order nisi between such dates to stop 
payment of the cheque.—ELWELL v. JACKSON 
(1885),1T. L. R. 454, C. A.; affg. (1884), 1 Cab. & 
El. 362. 

Annotation :—Refd. Edmunds v. Edmunds, [1904] P. 362. 

2104. Under bill of exchange.|—-IlyAm v. FREE- 
MAN (1890), 35 Sol. Jo. 87. 





B. Debt Owing or Accruing. 

See R.S. C., Ord. 45, r. 2. 

2105. Meaning of.]|—-Under C. L. P. Act, 1854, 
s. 61, an order may be made not only attaching 
an accruing debt in the hands of the garnishee, but 
also an order for payment of the accruing debt when 
it shall become payable by the garnishee to the 
judgment creditor. It is not necessary to wait 
till the debt has become actually payable before 
making the order for payment. 





Salary to become due.}]— 
D. & M. were in receipt of a monthly 
sulary from the 8. A. R., due & payable 


of the province, & not inoney due as the 
salary of a public officer, is not seizable 
in the hands of the govt. under a writ 
of attachment by = garnishinent.— 
BEAUCIEMIN v. FOURNIER (1901), Q. R. 
20 5. C. 272.—CAN. 

h. Right of assignee — To 
select cash aurrender valie.}—FISKIEN v. 
MARSHALL (1905), 6 O. W. R. 611; 10 
O. L. R. 552.—CAN. 

k. Money received by agents 
—-Under special authority.J—Where 
special agents of a co. receive money 
from aco. & dispose of it in accordance 
with their special authority, they 
cannot be considered as any longer 
indcbted to the co. so that a creditor 
of the co. can have a remedy against 
them or any of them by way of garnish- 
ment.——-BROWN ¥v. FIDELITY OIL & 
Gas Co., Lrp., & MACDONALD, [1917] 
oan W. RR. 9513 35 DD. L. RR. 750.— 


}, ——— Vendor paid from share of 
crop.j}—If under an agreement for sale 
of land the purchaser is to deliver 
the year’s crop of the land to an 
elevator in the joint names of the 
vendor & purchaser & one-half the 
proceeds are to be paid to the vendor 
& applied on account of the purchase- 
price, & the purchaser sells the crop 
& on receiving the proceeds applies it 
all to his own use, the vendor’s claim 
for one-half the amount thereof is for 
a ‘* debt.”.—BENNEFIELD v. BIRDSELL, 
ited 3 W. W. i. 891; 50 D. L. Rh. 








m. Balance of wpurchase- 
money.}—Plitf. sued to recover the 
balance owlng to hin as vendor under 
an agreement for sale of land, & took 
garnishment proceedings. The agree- 
ment provided that “ in consideration 
whereof & on payment of all the said 
sum of money with interest as aforerald 
in manner aforesaid, the vendor doth 


—Held: pitf.’s claim was fora‘ debt.” 
—BARSI v. FARCAS & NADGE, [19231 3 
D. L. KR. 788; 3 W. W. Rh. 839.—CAN. 


n. Claim to recover value of 
goods—Under bill of sale—Made to 
defraud crediors.J—A_ statement of 
Claim alleged that a bill of sale was 
made with intent to defraud creditors 
& that by a certain judgment of the 
ct. it had been found & declared that 
the bill of sale was granted & taken by 
defts. with such intent & that it was 
fraudulent & void as against pitf., & 
other creditors of the grantor, & alleged 
that an action had accrued to pltf. 
under’ 13 Eliz., c. 5, & claimed judg- 
inent against each of deftsa. for the 
amount of the value of the goods 
conveyed, the moneys recovered to be 
as to one half thereof to the use of the 
Crown, & as to the other half to the 
use of pltf. :-—Held: the claim was one 
of ‘‘debt’? on which a garnishee 
summons could be issued.—CONNORS 
v. E@ui & Barrscul, (1923) 4 D. L. R. 
1199; 3 W. W. R. 999.—CAN. 


o. —— Presentment from grand 
jury.}—This amount of a presentment 
from the grand jury, in the hands of 
the treasurer of the county, does not 
constitute a debt against which a 

arnishee order can be obtaincd.— 

ERAGHTY v, SHARKEY (1857), 30 
L. T. UO. S. 204.—IR. 

p. --— Verdict in trespass action.) 
—A verdict in an action of trespass 
upon which no ju ent has been 
entered, is not a debt which can be 
attached.— SHAW v. SHAW (1868), 18 
L. T. 420.—IR. 

q. Promissory note not due.}— 
A promissory ndte not yet due does 
not constitute a debt within the 
meaning of C. L. P. Act, 1856, 8. 63, 
which can be attached to answer a 
Judgment debt.—Pynk v. KINNA 
(1877), I. R. 11 C. L. 40.—IR. 








on the first of each month for services 
rendered during the preceding month. 
On Aug. 29 a rule was arenes attach- 
ing in cxecution of a judgment mone ye 
due or to become due to them in the 
hands of the S. A. R. :—Held: on the 
return day of the rule, as no debt was 
duc to them on Aug. 29, & as they had 
no claim then in existence other than 
a mere spes, there was nothing capable 
of attachment, & therefore the rule 
must be discharged.—-GOLDBERG & 
ADLER v. BLUMBERG (1910), T. L. 242. 
—§, AF, 

s. Power of court — Garnishment 
of purchase-money— Vendor’s lien.)— 
The ct. has no power in garnishee 
procesc ee to give effect to vendor’s 
ien for purchase-money or to order the 
purchaser to pay over the purchase- 
money to the creditor of the vendor.— 
GENGE ¥, WACHTER (1899), 4 Terr. L. R. 
122; 20C. L. T. Oce. N. 158,—-CAN. 


. Costs awarded to judgment 
debtor—Subject to solicitor’s lien. }— 
Qosts awarded upon an interlocutory 
application are subject to the lien of 
the solicitor for the party to whom 
they are given & cannot be attached 
by a judgment creditor of the party to 
the prejudice of the lien.—-CORMICK v. 
eee (1888), 22 L. R. Ir. 140.— 


a. Whether judgment creditor may 
garnish—Moneys of other judgment 
creditors—JIn sheriff's official account. }-— 
Although after execution of process 
the relation of debtor & creditor ariscs 
between a sheriff & a judgment creditor, 
the said private creditor will not be 
allowed to garnish moneys of judgment 
creditors laced to credit of the 
Sheriff’s official account in the bank.— 
SitmBBINS, SPINNING & WALKER 1. 
WILLIAMS & SEARS (1914), 29 W.L. R. 
448; 7 W. W. R. 1; W2DL. 
275 ; 20 B. Cc. R. 240.—- CAN. 


Parr V.. AnaLocous PRoceKvInes. 


In this, as in other cases, there are two things, 
the order for attachment & the order for payment. 

It is evident that the legislature had in view both 
present debt & future debt, debita in pravsenti, 
solvenda in futuro, for it speaks in the earlier part 
of the section of ‘‘debts owing & accruing.”’ 
Therefore it is clear that the attachment, was 
good. But in the latter part of the section the 
language is altered. It speaks merely of ‘“ the 
debt due.’ Now it is quite clear that the garnishee 
cannot be bound to pay his debt before it is due ; 
so that we must read ‘‘ the debt due ”’ as meaning 
either the debt when due, or the debt then duc. 
If the former reading be the correct one, then the 
present order was quite right; if the latter, then 
it was premature. IJ have come to the conclusion 
that the true construction is that there is power 
to make an order against the garnishee for payment 
of his debts as & when they become payable, 
instead of making a fresh order as each talls due. 

It is obviously just that if a cross debt were due 
to the garnishee at the date of the attachment 
there should be a right of set-off in his favour, & 
J should strive hard to give effect to it if T could, 
though there would be difficulties in the way. 
But [counsel] goes further, & maintains the right 
to set off debts accruing after the attachment. 
For this I see no ground (BLACKBURN, J.).— 
Tare v. JonrES (1875), IL. RK. 10 Q. B. 591; 44 
J. J. Q. B.1273 33 L. T. 201 ; 283 W. R. 694. 
Annotations :—Consd. Re Cowans’ Estato, Rapier v. Wright. 

(1880), 14 Ch. D. 638. Folld. Webb v. Stenton (1883), 

11 Q, B.D. 518. Refd. Hall v. Pritchett (1877), 37 L. T. 

671; Edmunds v. Edinunds, [1904] BP. 362. 

2106. As to ascertained income—Payable 
by trustees.|—Ahe CowaAns’ EsSYrarr, RAPIER v. 
Wricur, No. 2057, ante. 

2107. —-—.|—-The income arising 
from a trust fund & payable half-yearly to the 
cestuc que trust is not a debt “ owing or accruing ”’ 
within the meaning of R. S. U., Ord. 45, rn 2, & 
cannot be attached before it has actually come into 
the hands of the trustees.—WkBB v. STENTON 
(1883), 11 Q. B. D. 518; 52 L. J. Q. B. 5845 sab 
nom. Ne WATTON, WEBB v. STENTON, 49 J. T. 432, 
C. A. 

Annotations : ~Consd. Booth v. Trail (1883), 12 Q. LB. D. 8. 
Anld. Macdonald v». Tacquah Gold Mines Co. (1884), 13 
Q. BG. D. 535; Wilmot v. Alton (1896), 74 L. T. 813. 
Consd. Ite Greenwood, Sutcliffe v. Gledhill, [1901] 1 Ch. 
887. Refd. Barnett v. Kastinan (1898), 67 L. J. Q. B. 


o17; Sutton, Carden v. Goodrich (1899), 15 T. L. BR. 
397; Wolls v. Wells (1914), 30 T. L. RR. 437. 
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2108. —— --~—-.]— Under a direction to 
pay to a legatce so much of the “ income as would 
not, although the same were payable to him, be 
by his act or default or by operation or process 
of law so disposed of as to prevent his personal 
enjoyment thereof,’ followed by a gift over, each 
instalment of income vests in the legatece at the 
moment when it accrues due, or is in the hands of 
the trustees ready for application. If at that 
moment, the legatee has not been deprived of the 
enjoyment of it he is entitled to receive it, so that 
it can be attached by a garnishee order, & the gift 
over does not take effect.—/te SAMPSON, SAMPSON 
v. SAMPSON, [1896] 1 Ch. 630; 65 L. J. Ch. 406 ; 
747. T. 246; 44 W. R. 557; 40 Sol. Jo. 353. 
Annotations :—Refd. Re Greenwood, Sutcliffe v. Gledhill, 

{1901} 1 Ch. 887. Mentd. Durran v. Durran (1904), 91 

i. T. 187: Re Goulder, Goulder v. Goulder (1905), 53 


be at 531; ee Jenkins, Williains v. Jonkins, (1915) 1 
sh. 


2109. Debt in existence--Payable at future 
date.|---The garnishee clauses in UC. I. P. Act. 
18514 (c. 125), ss. 60, 67, apply only where there is 
an existing debt due from the garnishee to the 
judgment debtor. though the time of payment may 
be postponed. ‘Therefore the ct. refused a rule 
to attach the amount for which the judgment 
debtor had obtained a verdict against a third 
person, in an action for unliquidated damages, 
no judgment having been yet signed, & the amount 
therefore not being a debt. ~-JoNnrEs v. THOMPSON 
(1858), Lb. B. & EB. 63; 27 L. J. Q. RB. 2343 31 
TL. T. O. S. 80; 4 Jur. N. S. 3383; 6 W. BR. 443; 
120 BK. R. 430. 

Annotations :—Folld. Dresser v. Johns (1859), 6 C. B. N.S. 
429: Shaw v. Shaw (1868), 18 L. T. 4203; Hall v. Pritchett 
(1877), 3 Q. B. D. 215: Webb v. Stenton (1883), 11 
Q. B.D. 518. Apld. Re Hatton, Webb v. Stenton (1883), 
49 L. T. 432: Wilmot v. Alton (1896), 74 L. T. 813. Refd. 


Kdmunds v. Edmunds, [1904] P. 362. Mentd. IR. v. 
Hopkins & Ferguson, [1896] 1 Q. B. 652. 





2110. - ---— By instalments.]—Tarr vt. 
Jones, No. 2105, ante. 
2111. -—-- -~—.|— WIbLsoN cc. Dunpdas & 


STEVENSON, No. 2078, ante. 

2112. --— ---—— Fees of registrar of births & 
deaths.|— (1) The fees earned by a registrar in 
respect of births & deaths actually registered, are 
debts accruing due so as to be attachable before 
the accounts have been vouched or time for pay- 
ment has arrived. 

(2) If a garnishee has already made payment to 
the judgment debtor by cheque before notice of a 








PART V. SECT. 1, SUB-SECT. 3.—B. 


2109i. Debt in existenec—Payable at 
Jiture date.}—An attachable debt is one 
debilum in presenti even if only 
solvendum in futuro.-~-MACPHERSON 
IFRutt Co. v. HAYDEN (1905), 2 W.L. BR. 
427.—CAN, 


2109 ii. -——.]-—It appeared that 
deft.’s salary was $900 oa year, payable 
monthly at the end of each month :— 
Held: there was no debt due, as the 
month’s salary was not payable until 
the ond of the month.—FaLuis v. 
WILSON (1907), 9 O. W. R. 418; 13 
O. da. R. 595.—CAN, 


2109 iii, —~-—.]— Money pay- 
able under a negotiable promissory note 
is not attachable by garnishment pro- 
ceedings before its maturity.—-HALSTED 


v% MIERSCHMANN (1908), 1 ~L. RR. 
Va CAN, ( ), 18 Man. L. R 


2109 fv. -}~-Defts. purchased 
land from R., & owed hin $1,000 on 
the purchase, for which sum they had 
given a cheque to a bank manager, to 
hold at their order until they ascer- 
tained that lt. had a good title to the 
land. On Mar, 24, 1909, pltf., a creditor 
of R., served on defts. an order attach- 
ing the sum of $1,000 as due from them 
to R. At this date the cheque was 

J.—VOL. XXI, 














still in the hands of the bank manager, 
& was subject to defts.’ order, & the 
sum of $1,000, though due to R., was 
not yet payable by him :—J/eld: the 
debt was garnishable.—GRoss v. MIM 
& DuNDAS (1910), 15 W. L. IR. 172.— 
CAN. 

2109 v. -———- .}]—Deft. had earned 
$1,300 under a contract for paving 
streets in S. Execution creditors 
desired to attach this moncy. The 
municipality held the money assecurity 
for a guarantee by deft. to keep said 
pavement in repair during a speciticd 
term :—Jicld: the moncy was @ 
debitum in presenti which could be 
reached by ordinary process of attach- 
mont.— MANUFACTURERS LUMBER Co. 
vw. PIUEON (L910), 17 O. W. R. G91; 2 
O. W.N. 341; 22 O. L. R. 378.--CAN. 

2109 vi. -——--—-—.. }- HEWAkD MILI.- 
ING Co. v. BARRETT (1909), 11 W. L. Rh. 
136.—CAN. 

2109 vii. ——-—~.] —A debt duo by 
a third party, but not payable unt il a 
future day may be attached.—SPARKs 
» Younus (1858), 8 1. C. L. R. 251.— 
IR 





2110 i. -——--——- By instalments.]— 
A purchaser of Jand from deft., under 
an agreement providing for payment 
by successive annual instalments, 


cannot escape liability under a garnish- 
ing order, served upon him in a suit. 
by a creditor of deft. by subsequently 
assigning his interest in the land to 
another person & procuring the latter 
to assume liability for the remaining 
instalments; & although nane of the 
instalments are due when the order is 
served, yet they are all covered by it to 
the extent necessary to satisfy pltf.’s 
claim.—SMITH vw. VAN BUREN (1907), 
6 W.L. R.12; 17 Man. L. R. 49.—CAN, 


2110 ii. ao, ]— EMPIRE 
Sasi & Door Co. v. MCGREREVY (1912), 
22 W. L. R. 372; 22 Man. L. R. 676; 
3 W. W. R.128; 8). L. R. 27.—CAN., 


2110 iii. —--— --— --—~—.]—— Whero 
work was contracted to be done for a 
price payable Dy instalments during its 
progress, & at the sight of an architect, 
who was appointed arbiter in case of 
dispute between the employer & the 
contractors, & an instalment had been 
sent, for behoof of a contractor, to 
the architect, who returned it to the 
employer, with a request that he would 
send it direct to the contractor: 
Held: the instalment was Hable to 
arrestment by a creditor of the con- 
tractor.—- FIELD & ALLAN v, GORDON 
(1872), 11 Macph. (Ct. of Sess.) 132; 
45 Se. Jur. 82.-—SCOT, 
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Sect. 1.—Atluchment of debts—Garnishee order: 
Sub-sect. 3, B., C. & Dv 

garnishee order nisi, he is, upon receiving notice, 

under no legal obligation to stop payment of the 

cheque.—EDMUNDS v. EnpMunpDs, [1904] P. 362 ; 

73 1.J3.P.97; 91 L. T. 568. 


Annotations :—As to (1) Refd. Glegg v. Bromley (1911), 81 
L. J. K. B. 334; Wells v. Wells (1914), 30 T. L. R. 437. 


Sec, further, Sub-sect. 3, post. 

Compare No. 2166, post. 

2113. —— At date of service of order-—Neces- 
sity for.|—(1) A judgment creditor obtained a 
garnishee order nisi under the C. L. P. Act, 1854, 
against the exors. of P., as debtor of the judgment 
debtor. At that time P.’s estate was being 
administered in the Ct. of Ch., & after the service 
of the garnishee order the exors. paid the personal 
estate in their hands into ct., & a sufficient sum to 
answer P.’s debt to the judgment debtor was carried 
to the separate account of the judgment debtor 
in the suit. The judgment debtor afterwards 
filed a petition for liquidation & obtained an in- 
junction restraining the judgment creditor from 
proceeding with his garnishee order. The trustee 
in the liquidation then applied in the suit for 
payment to him of the sum standing to the separate 
account of the judgment debtor :—-Fleld: there 
was no debt owing to the judgment debtor in the 
hands of the exors. of P. at the time when they 
were served with the garnishee order, within 
C. 1. P. Act, 1854, ss. 61 & 62, & consequently the 
judgment creditor had no charge on the fund in ct. 

(2) lfa garnishee order is made against the exors. 
of a debtor of the judgment debtor, it ought to 
appear on the face of it that they are sought to be 
charged as exors. (MELLISH, L.J.).—STEVENS v. 
Piievtes (1875), 10 Ch. App. 417; 44 L. J. Ch. 689 ; 
23 W. RR. 716, Le JU. 

«lnnotations :—As to (2) Consd. Re Watt, Ex p., Joselyne 


(1878), 8 Ch. D. 327. Generally, Mentd. Re London Cotton 
Mills Co., Re Brander (1876), 25 W. RR. 109. 


2115 i. Possibility of becoming due— to the assignee of 


EXEUUTION. 


2114. ——— Whether material— When order nisi 
served.|—-KELLY v. RipER (1895), 11 T. L. R. 206. 

2115. Possibility of becoming due—Not suffi- 
cient.]—RicHARDSON v. Exmit, No. 2101, ante. 

2116. .|\—HOWELL v. METROPOLITAN 
Disrricr Ry. Co., No. 2086, ante. 

2117. Verdict for judgment debtor in other 
action—Time at which debt becomes due.|— 
JONES v. THompson, No. 2109, ante. 

2118. .|—A mere verdict in an action 
of contract for unliquidated damages is not a 
“debt owing or accruing,” so as to be attachable 
under GO. L. P. Act, 1854 (c. 125),8. 61. A. obtained 
a verdict against B. for £100 on Feb. 21, but judg- 
ment was not signed until Mar. 8. On Mar. 4, 
C., who had an unsatisfied judgment against A., 
obtained an order nisi under C. L. P. Act, 1854 
(c. 125), s. 61, to attach the £100 in the hands of 
B., upon which an absolute order was made on 
the llth:—-Held: the order was invalid, there 
being no debt ‘‘ owing or accruing” when the order 
nisi was obtained.—DkRESSER v. JOHNS (1859), 
6C. B. N.S. 4293; 28 L. J.C. P. 281; 5Jur. N.S. 
1262; 141 E. R. 524. 

Annotation :—Refd. Horsley v. Cox (1869), 4 Ch. App. 92. 


2119. ——- Judgment not entered.| -— HoLtbpy 
v. HopaGson, No. 10, ante. 

2120. Claim under insurance policy—No award 
made—At time of order.|——A claim on a fire policy 
having been made against an insurance co. for un- 
liquidated damages, pltf., a judgment creditor for 
the assured for £127, duly served an cz p. garnishee 
order, under LR. S. C., Ord. 45, r. 1, on the co., 
attaching all debts owing or accruing from them 
to the assured. The co. did not appear to show 
cause against it, & the order was made absolute. 
An award on the claim was afterwards made of 
£248 due to the assured, who assigned it to trustees 
for his creditors. PlJtf. demanded payment under 
his garnishee order of £127 out of the sum payable 























the claimant, the ‘t debt or sum of money due or owing 


Not sufficient.|—The only kind of 
Viability which may be attached under 
Queen’s Bench Act, 1895, ss. 741, 742, 
is a purely pecuniary one, & must be 
absolute & not dependent upon a 
condition which may or may not be 
fulfilled ; & therefore, where a policy 
of fire insurance contuined a condition 
giving an option to the company to 
replace the destroyed property instcad 
of paying the insurance money, if they 
should so decide within a certain time, 
u garnishing order would be of no avail, 
if served before the expiration of that 
Lime, a8 an attachment of the insurance 
money since it would not then be 
certain that any pecuniary Mability 
would ever arisc under the policy.— 
LAKE OF THE Woops MILLING Co. v. 
COLLIN (1900), 13 Man. L. R. 154; 
20 C. L. T. Oce. N. 285.—CAN, 


21165 ii. —~—,J—An attaching 
order cannot be made upon proof that 
if things go well the garnishee will 
become indebted to the judgment 
debtor.—RHatT PORTAGE LUMBER Co. 
v. Harty (1917), 40 O. L. R. 3225 39 
Db. L. R. 425.—CAN. 

2120 i. Claim under insurance policy 
---No award made.}—-A garnishee order 
was nade Apr. 7, at the instance of 
pitt., attaching an amount alleged to 
be payable to deft. under a policy of 
insurance. On application by the 
agent of the co. for delay, on the ground 
that the loss was not admitted & that 
he wished to get instructions from his 
¢co., @n order was tnade that the 
garnishee should not be required to 
repay the moncy until the further 
order of the ct., & that in the meantime 
the debt should remain attached. On 
Oct. 11, the co., having in the mean- 
time admitted the debt & paid it over 





judge made an order nisi for the pay- 
inent of the money to the judgment 
creditor which he afterwards made 
absolute :—Jield : the policy was not 
attachable under the garnishee order 
issued in Apr., & that nothing had 
afterwards occurred to alter the legal 
relations of the parties.—POPHAM U. 
CAHOON pee). JS N.S. 1. (3 I. & G.) 
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2120 ii, -——-- .}-Moneys due or 
owing from an insurance co, to a policy 
holder although unadjusted are garnish- 
able under the enlarged provisions of 
Con. R. 935.—CANADA COTTON Co, ¥. 
PARKMALEE (1889), 13 P. R. 308.—CAN. 

2120 iii, ——— »}—The judgment 
debtor, who was insured under an 
accident policy, having met with an 
accident, gave the required noticc, 
& furnished the necessary proofs of 
claim. After the proofs of claim had 
been received at the head office, a 
copy of an attaching order was served 
upon the local agent :—Held: there 
was an attachable debt due by the co. 
to the judgment debtor within 48 
Vict. c. 4, 8. 1.—SmAMAN v. SEAMAN, 
250. L. T. Occ. N. 109.—CAN. 

b. Surplus money after mortyage 
sale-—Before completion of sale.j—-A 
building society held a mtge. against 
the property of KK. Default having 
becn made in payment, the property 
was sold on Feb. 26, 1876, & bid in 
by M. for $545. Tho purchaser on the 
day of sale paid $55.00 & on Mar. 3 
following he paid the balance. The 
amount due the “society, including 
expenses, was $344.47. An attaching 
order was obtaincd & served on the 
society, on Mar. 1, at the instance 
of F., a creditor of Kk. :— Held: as there 
Was not when the order was served any 








to KE. from the society, If. was not 
entitled to judgment against the 
garnishee. ’’—-KARMEER tv. ELLICEK (1876), 
16N. B. RR. (3 Pug.) 486.--CAN. 

6. Bribery of member of legislature 
—Bribe handed to Speaker—-To arnit 
decision of Llowse-—-korm of issue. }-- 
Dett., a member of the Legislative 
Assembly, received oa sum of noncy 
from & person as an inducement or 
bribe to influence him in his course in 
the Assembly, which he handed to the 
Speaker to wait the action of the 
llouse with regard to the alleged 
bribery. Vitfs., judginent creditors 
of deft., issued an order attaching all 
debts due from the Speaker to deft., 
claiming that the money so handed 
to him became a debt payable to deft. 
The ct., witbout expressing any opinion 
on the merits, directed an issue to be 
tried, as to the garnisheo’s indebted- 
noss. The forin of the issue was sub- 
sequcntly settled by the registrar, 
nainely, whether at the date of the 
service upon the garnishee of the 
attaching order, there was any debt 
due or accruing due from the garnishee 
to deft.:—Hleld: sufficient.—STuART 
v. McKm™ (1885), 8 O. BR. 739.—CAN. 


ad. Contract for sale of real estate—- 
Agreement to account for excess—On 
resale of property.}—Where A. has sold 
& conveyod land to B. under an agrec- 
mont that if B. could at any time 
resell the property for a larger amount 
he would account to A. for the excess, 
there is nothing upon which to base 
® garnishing order at the instance of a 
creditor of A., as there is nelther any 
debt owing or accruing from the 
garnishee to the debtor, nor any claim 
or demand arising out of trust or 
contract which could be made available 


Parr V.—-ANALOGOUS PROCEEDINGS. 


by the co., & threatened them with exccution, & 
the trustees claiming the £248, the co. took out an 
interpleader summons on which an order was made 
directing the sum of £127 to be paid into ct., & 
an issue to be tried as to whether that sum was 
the property of pltf. or the trustees :—Held : 
although no attachable debt was in existence at 
the date of the garnishee order, yet it, not having 
been set aside, entitled pltf. to issue execution for 
£127, & the interpleader order was wrong. 

It is clear that the claim of the judgment debtor 
against the insurance co., which resulted in an award 
in his favour on Dec. 14, 1883, for £248 2s. 1ld. 
was not at the date of the garnishee order in Apr. 
1883, an attachable debt. It was not a debt 
cither present or accruing. It was a mere claim 
for unliquidated damages & was not the subject 
of attachment in the hands of the insurance co. 
(WILLIAMS, J.).—RANDALL v. LITHGOW (1884), 12 
Q. B. D. 525; 53 1. J. Q. B. 5183 50 L. T. 587; 
32 W. R. 794. 

Annotations -—Apld. Vinall v. De Pass, [1892] A. C. 90, 

Refd. Harris v. Beuuchainp (2) (1894), 63 L. J. Q. B. 480. 


C. Part of Debt. 


2121. Discretion of court.|—A garnishee order 
nist which attached all debts owing or accruing 
due from the garnishee to the Judgment debtor 
was served on the garnishee who had in his hands 
as banker moneys belonging to the judgment 
debtor excceding the amount of the judgment 
debt. The judgment debtor having brought an 
action against the garnishee for refusing to 
honour cheques which the judgment debtor drew 


by cquitable execution.-MCFADDEN 
ue (1899), 12 Man. L. R. 487.— 


e. Where fraud alleged-—What issue there is no debt 


—-Where judgment has been recovered 
by pitf. iu an action aguinst deft., but 
N. the entry of judgment has been stayed, 
due & owing from 
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on the balance over & above the amount of the 

debt :—Held: an order made in these terms 

attached the whole of the moneys; the garnishee 
was right in dishonouring the cheques, & no 
action lay. 

Semble: the operation of such an order may be 
restricted by the ct. or a judge to such an amount 
of the debts owing by the garnishce as will satisfy 
the judgment debt. 

The effect of an order attaching ‘ all debts ” 
owing or accruing due by him to the judgment 
debtor is to make the garnishee custodier for 
the ct. of the whole funds attached; & he cannot, 
except at his own peril, part with any of those 
funds without the sanction of the ct... . When 
the attachment has been made in these terms it 
is within the power of the ct. to restrict its 
operation to such an amount of the debts owing 
by the garnishce as will satisfy the judgment debt 
(Lonp Watson). —Roagmrs v. Wiireney, (1892) 
A. @ 1183 61 1. J. Q. B. 5123 66 1. 'T. 3038 ; 
ST. LL. RR. 418, 11. 1. 

Annotations :-—Consd. Geisse rv. Taylor, [1905] 2 K. 3. 
658; Galbraith v. Grimshaw & Baxter, [1910] 1 kK. 33. 
339. Refd. Yates v. Terry (1902), 86 L. T. 133; Edmunds 
v. Ndimunds, (L901) P. 362; Jouchimson vo. Swiss Bank 


Corpn., [1921] 3 K. B. 110. Mentd. Re Greenwood, 
Sutcliffe v. Gledhill, [1901] 1 Ch. 887. 


D. Certain or Ascertainable Amount. 

2122. Costs of action-—Indemnity in respect of.| 
—The cost of proceedings by writ of garnishment 
under ©. L. P. Act, 1854 (c. 125), s. 64, are in the 
discretion of the ct.; but if liberty is given to 
issue the writ, without any order as to costs, the 


& when levied to hand it over. Before 
the amount is levied it is not tho 
subject-matter of garnishee.— SULLIVAN 
v. GQILUTRAP (1902), 36 I. L. T. 26.—-IR. 


directed.) —MILLAR ». THOMPSON (1900), 
19 bP. R. 294.—CAN, 

{. —— Jurisdiction of county 
court.}—-A county ct. has no juris- 
diction to make an order in garnishee 
proceedings attuching & prohibiting 
the payment over of woneys owing or 
accruing due from the garnishee to a 
person other than the primury debtor, 
upon the allegation that such moneys 
would, when paid over, he held by 
such other person in trust for debtor 
in consequence of some transaction 
alleged to be fraudulent & void aa 
against the creditors of debtor.—— 
ADAMS v. Monvaomery (1908), 18 
Man. L. R. 22.—CAN. 

g. Iuterest of residuary legalec.]— 
ileld: a residuary legatee’s interest 
was not such a debt as could be 
attached.— HUNSBERRY vv. _KRATZ 
(1903), 23 C. L. T. Occ. N. 185; 5 
O. L. R. 635; 2 0. W. R. 448.—CAN. 

h. Gratuilous bailee of purcel of 
Aen pre-existing debl_ between 

im-—-d> judgment debtor.}—Upon the 
affidavit ef the judyment-creditor & 
the examination of the garnishee, 
it appeared that pltf. had a judginent 
aguinst deft... & on May 1%, 1908, 
issued a garnishee summons against 
the garnishee upon an affidavit stating 
that he was informed & believed that 
@ certain poke containing gold dust 
had been shipped to him for deft., 
but the garnishee while admitting that 
he had the poke swore he did not 
know what it contained. It was 
argued that if this parcel had contained 
currency it would be garnishable & 
that gold dust should not be differently 
treated :—Held: the garnishee here 
was @ gratuitous bailee of a parcel of 
goods; no pre-existing debt existed 
between him & the judgment debtor: 
the goods in question were not garnish- 
able.—BARNARD v. FREEMAN (i908), 8 
W., L, R. 721.—CAN. 


k. Where entry of judgment 


deft. to pltf. which can be attuched.—- 
SCULLY 1, MADIGAN (1913), 24 O. W.R. 
8638; 40. W.N. 981, 1003.—CAN, 


lh. Mortgage in name of employee of 
company — for compuny's comvenience 
—Mortyage directcd to be puid to plaintiff 
—vis trustee. }--B., us an cinployce of 
aco & for the co.’s convenience, 
took @ transfer of land, intended to be 
transferred to the co., in his owu name, 
& executed a mtge. upon the land to D., 
to raise money for the co.’s purposes, 
& on the same day filed with the 
mntgee.’6 agents an order directing that 
the money so raised be paid to pltf. as 
trustee for the co. B. was indebted 
to deft. ip a large amount, for which 
deft. had obtained judgment. Deft. 
caused a garnishee sunmmons to be 
served upon mtgee.’s agents on July 16, 
the date on which the mtge. was 
registered. On July 20 the agents 
paid the mtge. monies into ct. D.'s 
practice was to require his agents to 
deposit the duly registered mtge. with 
his bank, upon which the necessary 
funds were transferred to their credit, 
& in this case it was done on July 20; 
—Held: the money was not being 
raised for the benefit of B. personally, 
& there was no dcbt due or accruing due 
from the garnishee to K., as con- 
templated by Rules 648 or 649 (Alta.), 
& especially was this so on the date of 
the service of the garnishee summons,-—- 
BAILKY v. IMPERIAL BANK (1916), 33 
W.L. RR. 387; 9 W. W. lt. 945.—CAN. 


m. Dividend in hands of official liqui- 
dator.}—-A garnishee order will not 
be given to attach a dividend in the 
bands of the official liquidator of a joint 
stock co. which is being wound up in 
bkpcy.— DAWSON v. MALLEY (1867), 
1. R. 1 C. L. 207.—I8. 

n. Cumpensation for criminal in- 
jury.};--A decree for compensation for 
criminal injury does not create a debt 
directly payable to appct., but merely 
imposes the duty tu levy the amount, 


o. Price of goods sold on credit. 
Where goods are sold on credit the 
price thereof is subject to attachment 
in the hands of the vendee under an 
exceution against the vendor..—MAaL- 
ZARYD vt. Hule, Reep & Co. (1817), 
1 Nfld. L. R. 42.---NFLD. 

p. Cheque drawn in favour of 

~ nent-debtor.|\—A cheque, drawn in 
favour of the judgment debtor in the 
hands of the garnishee, is liable to 
attachinent. --- Byrn wv. NOWLAN 
(1864), 5 Nfld. L. K. 33.—NFLD, 


PART V. SECT. 1, SUB-SECT. 3.—C. 


q. General rule.}--A primary credi- 
tor can garnish part of a debt duo 
by a third person to the primary 
debtor for which, as between the 
primary debtor & the garnishee, a sult 
could not be maintained in the division 
et. by reason of the amount being in 
excoss of the Jurisdiction.—-Jie Mian v. 
CREARY (1881), 32 C. P. 1.-—CAN. 


r. ---—.J-~ Neither sect. 4 nor 
any other provision of Creditors’ 
Itelicef Act cxtends the effect of a 

urnishce summons, so as to make 
t bind the whole gum in the hands of 
the garnishee, where it is more than 
sutficient to answer the claim of tho 
arnishing creditor &, therefore, deft. 
Nas a right to deal with the fund subject 
to tho claim of that creditor.—STACEY 
LUMBER Co. v. CazimR (1914), 28 
W.L. R. 945; 0 W. W. RR. 13823 17 
Db. L. RR. 823; 8 Alta. L. R. 59.—CAN, 


PART V. SECT. 1, SUB-SECT. 3.-—D. 


s. General rule-— Attachment of 
Debis Act, 1904.}—Above Act, 1904, 
eontenm plates the attachment of a 
definite, ascertained amount, & a 
mtgor. suing for an account of moneys 
reccived by a migee. in possession 
cannot make the affidavit required by 
the statute as to the ‘‘actual amount 
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Sect. J.--Attuchment of debls—Cuariishee order: 
Sub-sect. 3, D., FE. & F.]) 


successful party is entitled to them. 
request of D., commenced an action, in which C. 
had no interest, against I., upon D. giving C. a 
bond whereby D. bound himself to C. in the penal 
sum of £200 subject to the condition that if D. 
should pay to I., deft. in the action, such costs as 
C., pltf. in the action, should in due course of law 
be liable to pay in case he should discontinue, 
become nonsuit, or a verdict should pass against 
him, such costs to be first taxed, or in case of a 
judgment obtained by deft. for his costs of 
defence; & also should permit C. during the 
pendency of the action, or of any liability to him 
arising therefrom, to retain & apply any of D.’s 
moneys that might come into C.’s hands towards 
the discharge of any costs or liabilities which C. 
might be put to or incur by reason of his permit- 
ting the action to be carried on in his name, or 
from any injury to him thereby from the default 
or omission of D. to pay the same, the bond should 
be void, etc. (. was nonsuited in the action, & 
1. had judgment to recover his costs :—Held : 
D.’s liability under the bond to pay such costs 
did not constitute a “ debt’ within the garnishee 
clauses of C. L. P. Act, 1854 (c. 125), & could not 
be attached as such by the judgment creditor. 

The penalty of the bond stands only to secure 
the performance of the condition, & I agree that 
if the bond had been conditioned for the payment 
of a sum certain, or a sum capable of being ascer- 
tained without the intervention of a jury, the 
statute would apply ; but in this case the amount 
of deft.’s liability must be assessed by a jury 
(PARKE, L.). 

The action failed, & Jolinson had judgment for 


C., at the 


of the debt.” — Ricnharps 7. Woop 


(1906), 12 B.C. R. 182.—CAN, 


exccution.—-SyUp TUFFAZAL HOSSEIN 
KHAN v. RAGHUNATIL PRASAD (187]), 


IEXECUTION, 


his costs. The bond provides that in that event 
D. should pay to Johnson those costs, & the 
question is whether this bond can be said to be 
an instrument under which a debt is due to the 
judgment debtor, so as to be capable of being 
attched. It is not. If the bond had been for the 
payment by D. to C. of a sum of money, there is 
no doubt that might have becn attached by 
Johnson. But this is in no sense of the word a 
debt between C. & D. It is a covenant by D, 
with C. to pay Johnson the amount of his costs 
(PLATT, B.).—JOHNSON v. DIAMOND (1855), 11 
Exch. 73; 3 C. L. R. 1010; 24 L. J. Ex. 217; 
25 L. T. O. S. 85; 1 Jur. N. S. 938; 3 W. R. 
407; 156 KE. R. 750; subsequent proceedings, 
11 Ixch. 431. 

2123. Costs in equity—Uncertain amount.| — A 
judgment creditor obtained an order under 
Cc. L. PP. Act, 1854 (c. 125), attaching all debts 
owing from the garnishee to the judgment debtor, 
& a second order directing the garnishee to pay 
to the judgment creditor the debt duc from him, 
the garnishee, to the judgment debtor, or so much 
thereof as might be sufficient to satisfy the judg- 
ment debt. At the time of these orders the 
garnishce was indebted to the judgment debtor 
in respect of, amongst other matters, certain 
costs in equity to an amount not then ascertained. 
The amount was afterwards ascertained & ordered 
to be paid by a decree of this ct. :—Held: this 
debt being equitable & not ascertained at the 
time, was not within the Act, & not affected by 
the common law orders.—CLARK v. PERRY (1855), 
26 L. T. O.S. 46; 1 Jur. N.S. 992; 3 W.R. 366 ; 
on appeal, 3 W. Rt. 387, L. JJ. 

See, now, No. 2057, ante. 

Compare Nos. 10, 2109, 2118, 2120, ante. 





sulmmons.--MACKFARLAND tv, OWEN, 
[1917] 3 W. W. Lt. 371.—CAN. 
lh ---— -J)— A garnishce sunmi- 


mons was set aside on the ground 





t. Costs of action — Subject to a no 186; 14 Moo. Ind. App. 
ducation.--By a decree of the M. R785 7 Meas, 22 
it was ordered that pltf. I. do pay to c Firc insurance moneys.) —- 


deft. W. his costs of the action. By the 
decree of the Ct. of Appeal in the same 
case the action was dismissed with 
costs to be paid by F. to deft. S. when 
taxed. W.’s costs were taxed. SS. was 
indebted to IF. in a sum for rent, & W. 
obtained an order that the debt be 
attached for W.’s costs unless within ten 
days cause be shown to the contrary. 
When this order was obtained S.'s 
costs had not been taxed but they 
were taxed & certified before it was 
mado ubsolute :—IJ/leld: the order 
nist had attached the debt & it was 
ordered to be paid to W.’s adminis- 
trators, — FITZPATRICK 1. WARING 
(1883), 13 L. Wt. Ir, 2.-- IR. 


a. Unascertained sum— Money due 
under award.J-—A debt is garnishable 
where it consists of money due under 
anaward & decree of the ct. of chancery, 
although the full ammount is not ascer- 
tained by reason of the costs not. 
having been taxed, When the amount 
in such a case is finally ascertained, 
execution may be issued ainst the 
xarnishee, although he still disputes his 
liwbility.—Re Sarto v. HUBBARD (1881), 
Sb. 1. 445.—CAN. 


_ Ob. When award pend- 
tng.J—Under Civil Procedure Code, 
8. 205, sums to be attached must not. 
be inchoate, but existing & definite, 
& although liquidated demands in 
their nature definite & certain, though 
sub lite & unproved, may be seized, 
a@ mere expectancy or a mere right of 
suit cannot be attached. The attach- 
nent must operute at the time of 
uttachment, & not be anticipatory, so 
us to fastcn op some future state of 
property in which the suit may result. 
A clalin which may accrue under a 
pending award cannot be suld in 











Fire insurance moneys are not attach- 
able by garnishee until amount of 
liability is ascertained. —- HARTr Uv. 
HDMONTON LAUNDRY Co., COLONIAL 
ASSURANCE Co., GARNISUEE (1909), 
2 Alta. L. BR. 130.—CAN. 

a. ~--BROOKLER &. Sk- 
CURITY NATIONAL INSURANCE CO, 
OF CANADA (1915), 31 W. L. R. 460; 
8 W. W. RR. 861.—-CAN. 

e, ——- Leyacy.}—An order may be 
made attaching the amount, if any, 
coming to a judgment debtor as 
residuary legatee under a will, although 
it) is undetermined whether anything, 
& if anything, how much, is due to 
him.—McLrEAN v. Bruck (1891), 14 
bP. R. 190.— CAN. 

f. Unliquidated dumages.J— A 
claim for unliquidated damages can 
not be attached before judgment 
obtained upon it.— GWYNNE v. REES 
(1858), 2 P. Kh. 282.— CAN. 














g.--— jhe p. DEARBORN 
(1892), 31 N. B. R. 363.— CAN. 
h. —-- ~—--.]— The right to pro- 


ceed under R. 759 of King’s Bench 
Act for the attachment of debts before 
judgment is confined to cases in which 
the wmnount of pltf.’s claim can be 
definitely ascertained at the time the 
action is brought & the rule does not 
apply where the claim is for unliquidated 
damages whether arising for tort or 
breach of contract.—Hant v. DUBRULE 
(1910), 20 Man. L. I. 234.—-CAN. 


=-Where a person has 
a claim for damages against another 
which the latter admits, but there is 
no agreement between them fixing 
the amount thercof, the claim is not an 
ascertained debt. or liquidated amount 
&, therefore, cannot support a garnishee 


that the claim was not. for a liquidated 
demand.—BOLEN v. Varro, [1923] 1 
W. W. RR. 340.—CAN, 

m. ----- Moncey payable on excreixe 
of option.j}—The expression ‘ such 
claims & demands as conld be avail- 
uble under equitable exceutions,’’? in 
Attachinent of Debts Act, s. 4, refers 
only to ascertained debts. Therefore 
moneys which will te payable if the 
holder of an option decides to cxereise 
it are not attachable. -- RyaALL ot. 
NELSON, SPERRY & WHITF,GARNISHEES, 
{L1917] 3 W. W. 2. 647.—--CAN, 

n. -}—Plitfs., who had ao judg- 
nent against H., obtaincd an order 
attaching all debts owing or aceruing 
due from a railway co. & a bank to H., 
& served the order on both garnishees : 
—IJleld: an application for payment 
to the judgment creditors of an un- 
ascertained sum said to be due by the 
bank to H. was properly dismissed.— 
RAtr PORTAGE LUMBER Co. v. HARTY 
(1917), 40 O. LR. 322; 39 DLL. RR. 
425.—CAN. 

o. —~——- Partnership debt.}—An un- 
certain sum which may or may not be 
payable by one member to another of 
u partnership, not shown to have been 
wound up, cannot be attached or sold 
in exccution of a decree.—DWARIKA 
MouuNn. Das vv. LUCKHIMONI. DASIL 
(1887), I. L. R. 14 Cale. 384.—IND. 


Dp. -}—Where money is due by 
an agent or vendee to his principal 
or vendor, the principal’s or vendor’s 
claim against his agent or vendee may 
be attached & sold in execution of 4@ 
decree against the principal or vendor 
asa debt under Code of Civil Procedure, 
3. 266, & it is not necessarythat the exact 
amount due to the principal or vendor 
should be ascertained prior to attach- 
ment & sale.—Manpo Das v, RAMJI 








Part V. -ANALOGOUS PROCEEDINGS. 


I’. Legally Enforceable by Judgment Debtor. 
Jointly with others.|—-Scc Sub-sect. 3. C., ante. 
2124. General rule.|--- By the terms of the mtge. 

decd to B. the relation of debtor & creditor was 
established between M. & B., but in order to meet 
the view of the statute [C. L. P. Act, 1854 (c. 125)] 
the debt to be attached must be not merely a debt 
which there is a legal right to recover, it must be 
a debt, the payment of which can be effectually 
enforced (BACON, V.-C.).—-CHATYERTON v. WATNEY 
(1881), 16 Ch. D. 378; 50 L. J. Ch. 227; 44 L. UT. 
5833; 29 W. lt. 3733 affd., 17 Ch. D. 259, C. A. 


Annotations :-—Consd. Webb v. Stenton (1883), 52 L. J. 
Q. B. 584. Refd. He Combined Weighing & Advertising 
Machine Co. (1889), 43 Ch. D Rogers v. Whiteley 
(1889), 23 Q. B. D. 236; Pritchett & Young 7. English & 
Colonial Syndicate (No. 2) (1899), 43 Sol. Jo. 602; Geisse 
v. Taylor, [1905] 2 K. B. 658. 

2125. Covenant by garnishee with judgment 
debtor-—-To pay judgment creditor’s costs.|— 
JOUNSON v. DIAMOND, No. 2122, ante. 

2126. Promise by garnishee as executor— To pay 
legacy—Conditions necessary to enforcement.|— 
M‘DowALL v. HOLLister, No. 2088, ante. 

See, generally, EXECUTORS. 

2127. By action at law.) —Qu.: whether an 
attachment issued out of the Lord Mayor's Ct. of 
moneys of the debtor in the hands of persons 
resident out of the city, is effectual. 

A foreign attachment can only affect moneys 
for which the debtor himself could maintain an 
action at the time of the attachment. 

I am of opinion, independently of any question 
how far a foreign attachment affects debts out of 
the city of London, that this attachment did not 
affect any moneys except such as W. was entitled 
to, that is, to recover which he could have main- 
tained an action (LORD Rominuy, M.R.).—- 
WEBSTER v. WERSTER (1862), 31 Beav. 303; 31 
lL. J. Ch. 655; 6 L. T. 113 8 Jur. N.S. 1047; 
10 W. R. 5035 54 H.R. 1191. 

-{nnotations :—Refd. Addison v. Cox (1872), 42 L. J. Ch. 
291. Mentd. Somerset v. Cox (1865), 33 Beav. 634 ; 
McCreagh v. Cox & Ford (1923), 92 L. J. K. B. 835. 
2128. -——.|---Defts. raised money by the issue 

of capital stock to complete a portion of their linc. 

By an arrangement between defts. & the D. Ry. 

Co., confirmed by an Act of Parliament, the line 

was worked by the latter co., who provided & 

paid to defts. half-yearly a sum of money for the 
payment of interest on the stock. Judgment 
having been recovered by pltf. against defts. & 
one of the half-yearly instalments being due :— 

Held: it could be attached in the hands of the 

DD. Ry. Co. as a debt under ©. L. P. Act, 1854 

(c. 125), 8. OL. 

The money is due upon the 





contract between 


(1894), I. L. R. 16 All. 286.-—— debtor, it should be 
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the Dover Co. & the Sevenoaks Co., & if the 
money is due trom the Dover Co. to the Sevenoaks 
Co. by the agreement, & according to the course 
of practice applicable, an action might be brought 
(EluDDLESTON, B.).----Boucn 7. SEVENOAKS Ry. 
Co. (1879), 4 Ex. D. 1383; 48 lL. J. Q. B. 338 5 
40 L. T. 560 5 27 W. R. 507. 

Annotation :—Mentd. Clifford v. Imperial Brazilian Natal 

& Nova Cruz Ry. & Gibbs (1888), 6U L. T. 60. 

2129. .| —A. mortgaged leaseholds by under- 
lease to B., to secure £800. <A. subsequently 
agreed to sell the leascholds to C. for £900. C. 
paid a deposit of £30, & agreed to pay the balance 
of the purchase-money payable on a given day. 
By the agreement £800 of the purchase-money 
was to be left on mtge. of the property sold. The 
same solrs. acted for A., B., & C., throughout the 
matter. A. executed an assignment of the lease- 
holds to C., & C. entered into possession thereof :-— 
Held: A. was entitled to the £70 balance of 
purchase-money from C., although no surrender 
had been obtained of B.’s underlease. 

Everything had been done by Tuxhill under the 
agreement of Mar. 5 to entitle him to be paid the 
£70 balance of the purchase-money, payable by 
Mrs. Shield to him under that agreement. There 
was, therefore, an attachable debt of that amount 
on May 12 (DENMAN, J.).- OWENS v0. SHIELD 
(1884), 1 Cab. & EL 856, 





F. Due to Judgment Deblor in Own Right. 


2130. General rule.]-— KENNETT v. West- 
MINSTER IMPROVEMENT Comrs., No. 2056, ante. 

2131. Beneficial interest in d3bt—-Must be in 
debtor.|~-Where, in garnishee proceedings, there 
is reasonable suspicion that money sought to be 
attached does not belong to the judgment debtor, 
but is trust money, the judge has jurisdiction over 
the matter, even though no suggestion has been 
made by the garnishee under Kh. S. C., Ord. 45, 
r. 6, that the money belongs to some third person, 
& can order an issue to be tried whether or not the 
money is trust money. . 

The judge also has power, under Ord. 45, r. 7, 
to make such an order.~-ROBERTS v. DEATH (18381), 
8§Q. B.D. 3193 514. 5. Q.B. 15; 467. T. 216 ; 
30 W. R. 76, CO. A. 

Annotation :-—Consd. Martin v. Nadel, [1906] 2 K. B. 26. 

2132. .|\--A garnishee order under 
R.S. C., Ord. 45, binds only so much of the debt 
owing to the debtor from a third party as the 
debtor can honestly deal with at the time the 
garnishee order nisi was obtained & served ; 
consequently it is postponed to a prior equitable 
assignment of the debt, cven in the absence of 








shown that at the sum of money stipulated to be paid 


ee 


q. -])--The ct. will grant a 
Zarnishee order to attach a debt the 
amount of which is unascertained.—-- 
DANIEL ov  M'CARTHY (1857), 7 
L.C. L, RR. 261,—IR. 


PART V. SECT. 1, SUB-SECT. 3.—E. 


21241. Generulrule.}—A debtin order 
to be garnishable must. be enforceable 
by principal deft. & if there are any 
rights or equities affecting the garnished 
debt as between him & the garnishee 
the garnishor can attach the debt only 
subject to such rights or equities.— 

+UUTAY Vv. Backus & DRAPER, ewes 
» R. 1122; 14 Sask. L. 
». L. R. 668.—CAN. 

r. Amount of acceptance of  Ddill 
of exchange.|\—On an application for 
ri order for a garnishee to pay over to 
he judgment creditor the amount of an 
acceptance due by him to judgment 


date of the order, if mude, the accept- 
ance isin the hands or under the control 
of the judgment debtor, & not in the 
hands of some innocent third party.— 
MELLISH v. BUFFALO, BRANTFORD & 
Gopuricid Ry. Co. (1857), 2 C. I. J. 
O. S. 230.—CAN. 

s. Long service bonus.|] — K. was 
recommended for a bonus in considera- 
tion of long & good services. Lefore 
payment to K., the money was attached 
in execution of a decree obtained against 
him by J. :—Held: the money was not 
at K.’s disposal, & he could not have 
enforced payment. The money was 
therefore not liable to attachment in 
execution of a decree against him.— 
JANKI Das v. Kast INDIAN Ry. Co, 
(1884), I. L. R. 6 All. 634.—IND. 


PART V. SECT. 1, SUB-SECT. 3.—F. 

21311. Beneficial interest in debt— 
Must be in debtor.j—It appeared that 
deft. was owed by a garnishee a certain 


& to become due on a certain date. 
A warrant of attachment was laid in 
the garnishee’s hands & notice given 
him to keep the fund attached, to abide 
the order of the ct. Notwithstanding 
the warrant & notice the garnishee 
paid & accounted to deft. for the 
amount due, & contended that tho 
money could not: be attached for the 
reason that at the time the warrant 
was laid in his hands deft. had not 
then a ‘‘ present interest & disposing 
ower,’’ & could only affect monics due 
y him to deft. at the time of the 
reccipt of the warrant :—Held: deft. 
had. a ‘‘ present interest ”? in the sum 
paves as he retained an equitable 
nterest in the property sold, of which 
the money attached was part of the 
purchase; & he had a “ disposing 
ower’’ over it as he might at any 
ime have assigned his interest in the 
88aMe.—SMITH v. PENNELL & DALEY 
(1874), 6 Nfld. L. KR, 25.—NFLD., 
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Sect. 1.—Attachment of debts—Garnishee order: 
Sub-sect. Bi Pee qd. & H.) 

notice.—Re GENERAL HORTICULTURAL Co., Hx p. 

WITITEHOUSE (1886), 32 Ch. D. 512; 55 L. J. Ch. 

608; 54 L. T. 898; 34 W. RR. 681. 

Annotations :-—Apld. Badeley v. Consolidated Bank (1886), 
34 Ch. D. 536. Consd. Davis v. Freethy (1890), 24 
Q. B. D. 519. Refd. Robson v. Smith, [1895] 2 Ch. 118; 
Re Anglescy, De Galve v. Gardner, [1903] 2 Ch. 727 ; 
Vacuum Oil Co. v. Klis, 11914] 1 K. B. 693. 

2133. —- —-~—-.]—Pltf. advanced money to a 
contractor to enable him to carry out a contract 
with a railway co. for the construction of a railway, 
& the partics executed a decd by which the con- 
tractor assigned to pltf. all his machinery, plant, 
ete., & all shares & debentures he might receive 
from the co. to secure the repayment of the loan. 
The deed contained the following provisions: 
that pltf. should receive 10 per cent. mterest on 
the money advanced & 10 per cent. of the net 
profits of the contract ; that the contractor should 
apply all the moneys advanced in carrying on the 
works; that if the contractor should become bkpt., 
pltf. might enter & complete the works; that 
pltf. might sell the property in case of default, but 
that he should not sell the shares or debentures 
within twelve months after the completion of the 
contract; that in calculating the net profits the 
contractor should be allowed to draw out £1,000 
a year for his services. Letters passed between 
pltf. & the contractor in which the money advanced 
was spoken of as ‘‘ capital’? & “ working capital,” 
& expressions were used showing that both parties 
had a common interest in the works: —Held: a 
ereditor could only attach by a garnishee order 
such property of his debtor as the debtor could 
deal with properly, & without violation of the 
rights of other persons, &, therefore, an equitable 
charge, obtained before a garnishee order, took 
priority of the order, even where no notice of the 
charge was given. -BADELKY v. CONSOLIDATED 
Bank (1888), 38 Ch. D. 2385 57 L. J. Ch. 468 ; 
59 L. T. 4193 386 W. RR. 745, CC, A. 

Annotations -- Consd. Gray S: Stone & Funnel) (1893), 69 
I. T. 282; Cole +. Kley” (1894), 70 L. T. 892. Refd. 
Davis ¢. Freethy (1890), 24 Q. B.D. 519: fee Anglesey, 
De Galyve « Gardner, (L903) 2.Ch. 7275; Vacuwm Oil Co. 
vw. Ellis, [1914] | K. B. 693. Mentd. 2e Whiteley, Jor p. 
Smith (1892), O66 L. T, 2913; Davis», Davis, [1894] 1 Ch. 
3935 King v. Whichelow (1895), 64 L. J. Q. B. 801; 
Norton v7. Yutes, [1906] 1 K. DB. 1125 Re Beard, Jer p. 

‘Lrustee, (1915) H. B. RR. 191. 

2134i. Debt duc us joint creditor— 

Whether attachable. |- -A debt owing to 

two cannot be attached to satisty a 




















ment 


a. Jusurance money.) — The judy- 
debtor was insured 


EXECUTION. 


2134. Debt due as joint creditor—-Whether 
attachable.]|—The debt, legal or equitable, owing 
by a garnishee to a judgment debtor, which can 
be attached to answer the judgment debt, must be 
a debt due to such judgment debtor alone, & 
where it is only due to him jointly with another 
person it cannot be so attached.—_-MACDONALD ?. 
Tacquan GoLtp Mines Co. (1884), 13 Q. B. D. 
5385; 53 1L. 3. Q. B. 376; 51 L. T. 210; 32 W. 1. 
760, C. A. 

Annotation :—Apld. Beasley v. Roney, [1891] 1 Q. B. 509, 

2135. .|--In an action brought by 
husband & wife as co-pltfs. in respect of personal 
injuries to the wife, the jury awarded damages to 
the wife & a sum to the husband for expenses, & 
the whole amount recovered was paid into the 
hands of their solr. :--JTeld : the amount awarded 
to the wife was her separate property within 
Married Women’s Property Act, 1882 (c. 75), s. 5, 
& therefore a garnishce order attaching the whole 
of the money in the hands of the solr. to answer a 
judgment) debt of the husband was invalid.-— 
BrAsLey v. Roney, [1891] 1 Q. B. 5093; 60 
L. J. Q. B. 408; 65 L. IT. 1535 55 J. PP. 566; 
39 W. R. 415, D.C. 

2136. Joint judgment debtors—Debts due to on2 
or more.|—On a joint judgment against several, a 
debt duc to any one or more of the judgment debtors 
may be attached in the hands of a garnishee, 
under ©. L. BP. Act, 1854 (c. 125), s. 61.—MILLER 
v. MYNN (1859), 1 EK. & MK. 1075; 28 L. J. Q. B. 
324; 33 L. T. O. S. 184; 5 Jur. N.S, 1257; 
7 W. R. 524; 120 KH. R. 121353) previous pro- 
ceedings, LBL & FF. 568. 
wlnnotations : —Refd. Goodman v, Robinson, Brown, Janson, 


Guarnishees (1886), 55 L. 'T. SLL; White & Pillv. Stenning 
(911), 80 L. J. WK. OB. 1124. 


2137. - By other judgment debtor.!— 
A. sued C. as extrix. jointly with B. & four others, 
& recovered judgment against them; & then 
under the Judgment attached a debt owing by B. 
to C.’s testator, which B. paid :—Held: the 
attachment of the dcbt was void, & payment of 
it by B. could not be set off in an action at the 
suit of C. as extrix. against B. to recover it. 

Que: whether, a joint judgment having been 
obtained against several debtors, debts due from 
one to another of them can be attached under 
CG. I. BP. Act, 1854 (ce. 125).—CHAPMAN v. CALLIS 
(1862), 6 I. PT. 282. 














protecting it against the creditors of tie 


under an husband :—Held : the amount in 


claim against one of then. only.-- de 
SMART vt. MILLER (1866), 0 BP. R. o85.—- 
CAN. 

2134 i. —- ~ -—.J]—-Adeht due tou 
judgment debtor jointly with another 
person cunnot be attached. PARKER 
@ Oberric (1894), 18 BP. dt. 69.—-CAN., 

2134 iii. ~~—}--Jfeld: ashing 
the liability of the defts. upon the 
covenant in the chattel mtge. was a 
joint one, there was no reason why a 
debt duc to one of two joint debtors 
night not be uttached.—-NONREN wv, 
AUTEN & MARKHAM (1910), 15 W. 1. TR. 
417; 3 Alta. L. R. 310.---CAN. 


2134 iv, -—— - —.}—A debt to be 
attachuble, must be a debt due to the 
judgment debtor alone & where it is 
due to him only jointly with another 
person it cannot be  attached.—- 
Lekas v. ZAPPAR (1913), 23 W. L. RR. 
560; 3 W. W. R. 1148; 10 D. Ll. Rh. 
646: 6 Sask. L. 1. 197.-~CAN, 

t. Debt due to judgment  debdtor’s 
wife.}—Held: the debt alleged in the 
bill being under a bond to the wife 
of M., the judgment debtor, & not to 
M. himself, was not such a claim as 
could be garnished under ©. I. P. Act. 
-—ST. MICHAGL’S COLLEGE v. 

(1879), 26 Cir, 216.—CAN., 





accident policy in a co, incorporated 
nnder &® Dominion statute, having its 
head otlice at 'T., represented in the 
province of P. ii. Lt. by a local agent, 
who had authority to solicit) applica- 
tions & forward them to the head office 
of the co. for approval. The insured, 
having met with an uccident, gave the 


required notice, & furnished the 
necessary proofs of claim to the co. 
according to the conditions in the 


policy. After the proofs of claim had 
been received at the head oftiee, a 
copy of an attaching order was served 
upon the Jocal ugent in P. KE. L, :—- 
Held: there was an attachable debt 
due by the co. to the judgment debtor 
ere 48 Vict. c. 4, 8. 1.—SEAMAN 
», SHAMAN, 25 C. L. PT. Oec. N. 109.-— 
CAN. 


b. --—.]—PItf. sought to attach as 
a debt due the husband, a sum of 
money deposited in a chartered bank 
by & married woman in her own name. 
The evidence shewed that the money 
in question, in whole or in part, was 
obtained froin profits earned in carry - 


ing on the business of the husband 


during his absence, & it appeared that 
it was received by the wife & deposited 
in her own name, by arrangement 
with the husband, for the purpose of 


question was not a debt due by the 
wile to the husband, & therefore not. 
attachable under garnishee proceodings 
by the lusband’s judgment creditor. — 
Sr. CHARLES «. ANDREA (1907), 41 
N.S. R. 190.—CAN. 


c. Money payable to auctionecr.j--- 
Held: money payable to an auctioncer 
by purehusers of goods entrusted to 
him for auction could not be attached 
by the ereditors of the auctioneer, 
except as to such an amount as the 
judgment debtor had a disposing power 
over which he could exercise for his 
own benefit.—-SmMITiT 7. ALLAHABAD 
BANK, Lrp. (1901), 1. L. R. 23 AJl. 


135.—-IND. 


d. Credits due tuo railway 
pany.j--An agreement was centered 
into between the K. railway co. & the 
I. railway co., under which the line of 
the former co. was worked by the 
latter co. <A garnishee order Wes 
obtained by a judgment creditor of the 
kK. co. to attach a sum of money ip 
the hands of the I. co., which con- 
sisted of toUs received on the former 
co.’s line & which the 1. co. admitted 
they owed to the KE. co. On motion 
by a debenture mtgee. of the tolls of 
the KE. co. to discharge that order: — 
Ticld: he could not intervene so as to 


Part V.—ANALOGOUS PROCEEDINGS. 


G. Debts Due to Judgment Debtor in Representa- 
tive Capacity. 

As executor or administrator.|--See Executors. 

As trustee.|—See Trusts & TRUSTEES. 


H. Debts Assigned by Judgment Debtor. 


2138. General rule.|— An order upon a garnishee, 
under C. L. P. Act, 185 (c. 125), has no operation 
upon debts of which the judgment debtor has 
already divested himself by assignment.-—ll1nscH 
». CoaTrEms (1856), 18 C. B. 757; 25 L. J. Oo. Pp. 
315; 27 L. T. O.S. 202; 4 W. R. 656; 189 le. R. 
1568. 

Annotations :—Refd. Newman v. Rook (1858), 4 C. B. N.S. 

34; He Genoral Horticultural Co., Ex p. Whitehouse 

(1886), 32 Ch. D. 512; Davis v. Freethy (1890), 24 

Q. B. D. 519. Mentd. Cole v. Kley (1894), 70 L. T. 892. 


2139. Equitable assignment.|—W. & S. by deed 
assigned to P. all moneys to which they might 
become entitled from a certain railway co.,. upon 
trust to secure the due payment of the sum of 
£5,000 advanced by I?., ‘‘ & also of’all other sums 
which might thereafter become due from W. & S. 
to the said P., whether in respect of principal, 
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was paid off, but P. was afterwards compelled to 
pay £5,000 under a guarantee for W.&S. Applts., 
as execution creditors, afterwards attached a sum 
of money due from the railway co. to W. & S. 
P. had given notice of the assignment to the 
railway co.:—Held: the deed of assignment 
included not only advances made by VP. to W. &8., 
but also money paid by him under his guarantee 
for them, & was not affected by subsequent 
letters offering additional security for the 
guarantee. 

It is admitted that about £5,000 was due from 
the railway co. to W. & S., & the question is 
whether applts. were entitled to attach that 
amount; that depends upon whether P., who 
claimed under an equitable assignment, was 
entitled to the amount due from the co. (per 
Cunr.).—DUMBELL v. ISLE OF MAN Ry. Co. (1880), 
42 1. T. 745, P. C. 

2140. Under revocable mandate—No revocation 
made.|——Deft., a judgment debtor, had previous 
to judgment assigned to a third party a sum of 
money under a deed of arrangement, under which 
the third party was to retain from the sum so 








interest, discount, 
howsoever.”’ 


prevent a Judgement, creditor of the co. 
attaching that sum under C. lL. P. Act, 
1856, 8. 63.—SWINEY v. ENNISKILLEN, 
BUNDORAN & Siigo Ry. Co. (1868), 
Ik. 2 C. L. 338.—IR. 


PART V. SECT. 1, SUB-SECT. 3.—H. 


2138 i. General rule.}—A debt duly 
ussizgned to another is not garnishable, 
& the attaching order will be set aside. 
MACAULAY v. RUMBALL (1869), 19 
C. BP, 284.—CAN., 

2138 ii. ---An attaching order 
will not operate upon debts of which 
the judgment debtor has divested 
himself by assignment, even though the 
assiguinent muy be void as against 
creditors under 13 Eliz., ec. 5.—Fz p. 
BLAcK (1899), 34 N. B. R. 638.—CAN. 


2138 iii. -F--Pitf. had obtained 
® garnishee order attaching a debt 
alleged to be due to deft. by a county 
council, & calling on the county council 
to show cause why it should not he paid 
to pitt. This order was served on the 
county council, Prior to the dute of 
the order the debt had been assigned 
for value by debtor to third parties, & 
notice of the assignment given to the 
county council. Owing to a mistake 
on the part of the secretary of the 
county council, no cause was shown 
ugainst the conditional order & it was 
made absolute :—Held: tho ct. had 
jurisdiction to ret aside the absolute 
order, & in the circumstances, it should 
be set aside.—O’BRIEN v. KILLERN, 
(1914) 2 I. 2. 63.—IR. 

2139 i. Equitable assignment.}— An 
equitable assignment of money before 
wu Judginont is sutficient to bar a subse- 
quent garnishment.—KEITH v. BUTLER 
Ge (1866), 1 Q. S.C. R. 141.— 








2139 ii, ——.]—Thejudgment debtor, 
through his sub-contractors, delivered 
to the garnishees certain railway ties, 
& gave the sub-contractors an order on 
the garnishees for all moneys coming 
to h m therefrom. Subsequently, but 
before the garnishees had notice of this 
order, they were served with the attach- 
ing order in this case:—deld: the 
order in favour of the sub-contractors 
operated as an assignment of the fund 
to them, although there was no notice 
of it to the garnishees.—BROWN v. 
MOGUFFIN (1870), 5 P. IR. 231.—CAN. 

2139 iii, -}—Previous to the gar- 
nishece process being issued, C. had 
drawn an order requesting defts. to 
pay all sums coming due to him under 
the engineer’s monthly certificate, to 





commissions, 
The £5,000 mentioned in the deed 


or otherwise 


one K., but there was no evidence of 
any indebtedness of C. to K. :—Jleld : 
this was not. such an equitable assign- 
ment as would prevent the garnishee 
process from operating on the fund,— 
FITZRANDOLPH v. SHANLY (ISS1), 14 
N.S. R. (2 R. & G.) 199: 1c. Ll. T. 
705.—CAN. 

2139 iv. —-—.]-- BROWN vw. 
(1907), 5 W. L.. R. 332.-—CAN. 

2139 v. -~F-A power of attorney 
authorising the attorney to collect a 
sum of money does not per se operate 
as an cquitable axsigniment of the 
fund; if, however, it uppears from all 
the surrounding circumstances that it 
was the intention of the parties that the 
fund should be assigned, an equitable 
assignment is established. —TRADERS 
BANK +. Mckay (1909), 2 Altu. L. KR. 
31.-—CAN, 

2139 vi. ----.J-—- Corrimy wv. 
(1910), 15 W. LL. RR. 354.-—-CAN. 

2139 vii. An assignment of 
a chose in action, if valid, takes pre- 
cedence of & has priority over a sub- 
sequent attachment by way of garnish- 
ment.—-Casik THRESHER MACHINE Co. 
v. SING (1912), 21 W. L. It. 278.--CAN. 


2139 viii. —----.]—-Defis. served rar- 
nishee summonses upon the B. 1. Co., 
& onthe same day, but later, the lL. Co. 
received notice from pltfs. of a prior 
assignment :—- Uleld: although the 
notice was not received until a time 
subsequent to the serving of the 
garnishee summons, yet the cquitable 
interest in the property had passed 
under the — assignment.—JMPERIAL 
BANK v. WESTERN Supply & KQuir- 
MENT Co, (1918), 39 D. L. RR. 803.-— 
CAN. 

2139 ix, ---—.}--S.. a creditor of the 
estate of a deceased person which was 
being administered by the ct., gave a@ 
power of attorney to his solrs. to receive 
all moneys coming to him under the 
deeree, & by a letter authorised them, 
after satisfying their own claiins out of 
the money to be received, to pay the 
balance to pltf. The solrs., in the 
presence of pltf., agreed to draw tho 
money & pay pltf. The fund in ct. 
to the credit of S., having becn asccr- 
tained, was afterwards attached by 
dofts., judgment creditors of S., & paid 
out of ct, to defts.:—Held: 8. had 
made a valid equitable assignment to 
pltt., & defts. were bound to refund to 
plitf. the moneys paid out of ct. to thei. 
—-SHAIR MULL v. SINGARAVELU (1833), 
I. L. R. 6 Mad. 294.—IND. 


e. —— Made orally— Validity of.) 





THOMAS 





LEAR 





assigned rent due to himself, & to hold the balance 
for the benefit of deft.’s creditors. 


The arrange- 


—An oral equitable assignment of a 
chose in action is valid, & takes priority 
of a subsequent attaching order of the 
debt so assigned.—Topp v, PHOINIX 
& UNIreD Fini INSURANCE Co. (1894), 
3B. C. RR. 302,—CAN. 

f. —-—~ What cvonstitufes.J—In Nova 
Scotia book debts cunnot be sold 
under execution & the act of the judg- 
inent debtor in allowing such sale does 
not constitute an cquitable assignment 
of such debts to the purchaser.— 
Moorem v. ROPER (1005), 35 S. CG. R 
533.—CAN, 

Letter 


g. : 
nioneys.}—-A letter assigning moncys 
must be shown to have been com- 
municated to the assignee before it 
will bo hejd to constitute an equitable 
assigninent.—-STARRK Co. OF CANADA, 
ro. ov. MBRRILD, (1922) 3 W. W. RR, 
926; 70 D. L. RR. 557.—CAN. 

h. --- —- —-.}--The garnishee had 
given deft. a2 promissory note. After- 
wards & whilst the note was In the 
possession of deft. a warrant was laid 
in the garnishee’s hands. Subsequently 
the note was indorsed by deft. to a 
third party who notifled the garnishee : 
-—-ITeld: the instruinent was nothing 
more than acknowledgement-—the debt 
was still subsisting. & prior to the 
attachment there had been no oquitablo 
assignment & the attachment must 
stand.—JILLARD — v. PENDIKONSKY 
(1880), 6 Ntid. L. R. 253.—NFLD. 


; Ite instructed 
agents to dispose of goods & to hand 
over the procecds to N. The agents 
sold the goods & retained the proceeds. 
P., a judgment creditor of R., attached 
these procecds, In the garnishee 
procecdings N. claimed the moneys: 
~—-ITeld: the authority given by R. 
to the agents was not a cession, nor 
did the facts discloso a cession.— 
PIRBHAY RAMJER v. RODGERS (1921), 
42 N. L. R. 53.—S. AF. 


l. Necessity for notice of assign- 
ment.J—Although an order is not 
intended to operate upon debts pene y. 
assigned, yet, where the assignees ha 
neglected to give the garnishee precise 
& distinct notice of the assignment, & 
his attorney stood by whilst such order 
was made, & the garnishee had paid the 
debt to the judgment creditor, the ct. 
relieved the garnishee from further pro- 
ceedings taken at the instance of the 
assignee in the name of the judgment 
debtor.—Re Jongs, Ez p. KELLY (1858), 
7 C. P. 149.—CAN, 


m, ———.]—— Where the assignee of 


a _—_-———~ 
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Sect. 1.—-Attachment of debls—Garnishee order: 
Sub-sect. 3, H., I. & J.J 


ment was communicated to deft.’s local creditors, 
but not to pltf., the judgment creditor. Pltf. 
sought under a garnishee order to attach the sum 
so held by the third party :—Held: (1) no trust 
had been created by the assignment for the benefit 
of the creditors generally; (2) the mandate of 
the debtor was revocable, but, no revocation 
having been made by the debtor, there was no 
debt, legal or equitable, owing or accruing which 
could be the subject of attachment under R.S. C., 
1883, Ord. 45, r. 1.—ROBERTS v. JONES (1892), 
61 L. J. Q. B. 523; 66 L. T. 617; 40 W. R. 578, 
b. C. 

See, also, CitosES IN ACTION, Vol. VIII., pp. 428, 
432, 455, 477, 487, Nos. 70, 94, 281, 467, 471, 558. 

Priorities.) —See Sub-sect. 7, post. 


I. Pent. 


2141. Already due.]—- Rent is a debt which may 
be attached under C. L. P. Act, 1854 (c. 125), s. 61, 
which enacts that, where judgment has been 
recovered & is still unsatisfied, & any third 
person is indebted to the judgment debtor, a 
judge may order that ‘‘ all debts owing or accru- 
ing’? from such third person to the judgment 
debtor shall be attached to answer the judgment 
debt.—-MITCHELL v. Lek (1867), lL. R. 2 Q. B. 
259; 8B. &S. 92; 361. 3.Q. Bo 15t3 15 1. T. 
502; 15 W. R. 337. 

2142. Not due.| -—~ Notwithstanding Apportion- 
ment Act, 1870 (c. 35), s. 2, rent cannot, before it 1s 
payable, be attached under a garnishee order as 
a debt owing or accruing due.—BARNETT v. WAST- 
MAN (1898), 67 L. J. Q. B. 517. 

Annotation :-——Refd. Edmunds v. Ndmunds, [1904] P. 362. 


ISXECUTION. 


J. In respect of Wages, Salaries, Pensions, 
Allowances, etc. 


2143. Wages—-Wages Attachment Abolition Act, 
1870 (c. 30)--—Application of Act.|—The salary of 
a secretary to a co. amounting to £200 a year is 
not ‘“‘ wages’’ of a ‘‘servant’’ within Wages 
Attachment Abolition Act, 1870 (c. 30), & is 
therefore not exempted from attachment by that 
Act.--GORDON v. JENNINGS (1882), 9 Q. B.D). 
45; 511. J. Q. B. 417; 46 L. T. 534; 46 J. P. 
519; 30 W. R. 704, D.C. 

Annotations :—Mentd. Lee v. Parkes (1884), 28 Sol. Jo. 

617; Horwood v. Millar’s Timber & Trading Co., [1916] 

2 K. B. 44; Moriarty v. Regent’s Garage & Engincering 

Co., [1921] 1 K. B. 423; Re Rosse, Parsons v. Rosse 

(1923), 93 L. J. Ch. 8. 

2144. ——.]—-A sum already accrued 
due to a retired police constable, in respect of his 
superannuation allowance under 11 & 12 Vict. 
c. 14, may be attached in cxecution. 

Semble: Wages Attachment Abolition Act, 
1870 (c. 30), only applies to inferior cts. of record 
& not to the High Ct. of Justice.—Bootrn v. TRA, 
(1883), 12 Q. B.D. 8; 53 1. J. Q. B. 243° 32 
W. R. 1223 sub nom. Re HAayson, Boorur v. 
Train, 49 L. TT. 471, D.C. 

2145, -.- -- ~- ——~-.|--MARKS 1. 
(1S91), 90 1. T. Jo. 302. 

2146. Superannuation allowance —Civil servant.} 
—A superannuation allowance awarded by a 
resolution of the ct. of directors, pursuant to 
53 Geo. 3, ¢. 155, s. 93, to a retired civil servant 
of the East India Co., is not a “ debt” that is 
attachable under ©. LL. P. Act, 1854 (e. 125), 
s. G61.—INNES v. Kast INpdIA Co. (1856), 17 C. BK. 
351; 25 L. J. GC. BP. 154; 26 LT. O. S. 221; 
2 Jur. N.S. 189; 4 W. R. 2453; 139 EK. RR. 1108. 


«tnnolations :-—Expld. & Distd. Marchant 7. Lee Conservancy 








Boor 








a chose in action has not given the 
debtor oxpress notice in writing as 
required by Ord. 61 he cannot avail 
himself of Ord. 43.—O'DONNELL tv. 
Soiru (1891), 23 N.S. R. 208.— CAN. 


n. -J— The fact that the 
creditor has assigned the debt to a third 
person, though there be no notice of 
the assigninent to debtor, is a good 
answer to an attaching order, as the 
attaching creditor can only take that 
which debtor can lawfully part with, 
having regard to the rights of ot hers.— 
pets v. HOFFAR (1806), 5 B.C. R. 56.— 





0. Validity of assignment — Mow 
raised. J—Judgment was recovered by 
8. & Co. against deft., against) whom 
pltf. afterwards likewise recovered 
judgment. B. & Co. first & pltf. 
ufterwards put a fi. fa. against dett.’s 
goods into the hands of the sheriff, 
who returned pltf.’s writ nilla bona. 
PItf. then obtained an order for deft.’s 
examination, & very shortly after 
being served with it, deft. assigned 
his book debts, accounts, & claims to 
B. & Co. A few days after pltf. 
obtained the usual order to attach debts 
dune to deft., but no summons was 
shown calling on the garnishees to 
pay. 2B. & Co. applied to set aside the 
order :—-Held: they had no right to 
intervene in the cause, & they could 
rot raise the question of the validity 
of the assignment to them on such an 
application. —RITIINGERT, MCDOUGALL 
(1861), 10 C, P. 395.—-CAN, 


p. Assignment before Irarm Imople- 
ments Act, 1915.}—An assignment, 
before the passing of Farm Implements 
Act, 1915, s. 19, of moneys to be carned 
by & threshing-machine is good as 
against an attachment, under a 
garnishee eummons after the date of the 
enactment of money owing to the 
purchaser.—CANADIAN BANK OF Com- 
MERCE v. NELSON, (1917] 3 W. W. kh. 
490.—-CAN, 


q. Voluntary assignment — Trust 
fund.j—A voluntary assignment of 
a fund in trust to cover moneys tuken 
from atrust account in a bank made 
in good faith with the intention of the 
parties carried out, could be attacked 
by an attaching creditor of the assignor. 
—-BANK OF HAMILTON v. BEACH (1918), 
37 JD. L. RK. 801.—-CAN. 


PART V. SECT. 1, SUB-SECT. 3.-- I. 


2141 i. Already duc.}—Where ajudg- 
meut creditor garnished rents accruing 
due trom several tenants to the judi- 
ment debtors before uny of the gule 
duys had arrived :—fHeld: ho was 
entitled to payment over upon the gale 
days of the proportion of the rents 
which had accrued due on the day of 
service of the attaching order. 
MASSIE v. TORONTO PRINTINU 
(1887), 12 BP. R. 12.—CAN, 


2141 ii. -}-—-McDONALD v. SUL 
HIVAN (1903), 5 O. IL. KR. 873 23 
C. 1. T. Oct. N. 45; 1 O. W. RR. 784.-— 
CAN. 


2141 iii. -}—Rent due from the 
Govt. of Manitoba is subject to garnish- 
ment under Garpishment Act, c. 77, 
8. 2.—ELLIOTY t. FORRESTER, [1918] 
2 W. W. ii. 220.—-CAN, 


Yr. - Effect of distrcse.] — While 
a distress continues the landlord 
cannot sue for the debt, & therefore 
puch debt cannot be attached in the 
tenants’ hands by o creditor of the 
laundlord.—Hoyks v. CREERY (FRA- 
TERNAL ORDER OF KAGLES), [19181 1 
W. W. R. 873; 24 13. C. KR. 5053; 39 
D. L. R. 516.—CAN. 


2142i. Not due.J— Rent cannot, 
before it is payable, be attached under 
@& garnishee order as a debt owing or 
accruing due.—-MoksE Town v. LYONE, 
MOFFATT, GARNISHEE, [1917] 38 
W._W. KR. 351; 10 Sask. L. R. 357; 
37 D. I. RR. 600.—CAN. 





Co. 














2142 ii. \— Rent accruing but 
not yet payable cannot be attached in 
the division ct.—-CnRIsTin v. CASEY, 
15 C. L. T. Oce. N. 13.—CAN. 


2142iii. .}--F'uture rents & profits 
that may become due to a ghatwal 
cannot, as such, be attached in exccu- 
tion of a decree against him.-—Uboy 
KUMARI GHATWALIN tv. HART RAM 
ao (1903), 1. LL. R. 28 Cale. 483.— 





8. Crop reserved by way of rentjJ--A 
claim for a certain portion of @ crop 
reserved by way of rent is a claim for 
a debt, & a garnishee summons may 
therefore issue thereon,---BMAUBTKK 
v. LLoyp, [1918] 1 W. W. Ik. 772; 
13 Alta. L. R. 47: 39 D. LR, 439.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 3.~ J. 


t. Wages —- Mariners.) — Seamen’s 
wages are exempt from attachment.-—- 
HYNES 0. FEEITAN (1863), 4 Nfld. 1, RR. 
750.--NFLD. 


roe 





a. “Half Lay’’ engate- 
ment. — Deft. S. went on a fishing 
voyage on a schooner with H., who was 
master & part owner. Deft. was 
engaged on the ‘“ half Jay,’? which 
meant that one-half the fish caught 
went to the vessel, & the other half, 
subject to certain expenses of the 
voyage, was divided among the crew. 
H, agreed to buy the share of S. for 
$125. Under the arrangement which 
governed the voyage, H. was to sell 
the fish & settle with all parties 
interested. The moncy due from H. to 
S. for his share was garnishced as a 
debt :—Held: the share of S. on the 
voyage was to be regarded as wages & 
was exempt from attachment.—SWINE- 
HAMMER v, SAWLER (1895), 27 N.S. ht. 
(15 R. & G.) 448.—CAN, 


.}—The wages of the 
master of a steamboat are not exempt 


Part V.- -ANALOGOUS PROCEEDINGS. 


Roard (1873), LU. R. 8 Exch. 290. Distd. Re Hayson, 

Booth v. Trail (1883), 49 L. VY. 471. Consd. Wells ". 

Wells (1914), 36 I. L. R. 437. Refd. Re Keely, Ex 9. 

Hawker (1872), 20 W. Rt. 322; Lucas v. Harris (1886), 

Q. B. D. 127. 
Police constable.| -Bootn v. Trait 
No. 2144, ante. 

See, also, Police Act, 1890 (c. 45), s. 7 (1); &, 
generally, POLICE. 

2148. Salary—Secretary of company.|.--Gorpon 
v, JENNINGS, No. 2143, ante. 

2149. —---- Medical offlcer.|—The salary of a 
medical or other officer cannot, before it is 
actually payable, be attached by a garnishee order 
under CU. C. R., 1875, for it is not ‘‘ a debt due, 
owing or accruing ” to the judgment debtor.— 
HALL v. PRITCHETT (1877), 3 Q. B. D. 2153; 47 
i.J.Q.B.15; $7 1. T. 6713; 26 W. R. 95, D. CG. 


-Mentd. Fellows v. Thornton (1884), 54 
f.. J. Q. 2B. 279; Wilnot v. Alton (1896), 74 L. T. 813. 
2150. —-— Clerk.| —Marks v. Bootrn (1891), 
90 TL. TT. Jo. 802. 
2151. -—-—- Music hall artist—-Construction of 


contract.}—S., a music hall artiste, was indebted 
to M. in the sum of £81 18s. 4d., for which amount 
& costs judgment was obtained against him. For 
the weck beginning May 15, -S. was engaged to 
give a week’s performance at Liverpool at a 
salary of £180 per weck. On May 17 a garnishee 
order ist was obtained by M. against S.’s em- 
ployers to attach the proportion ot salary alleged 
to be due to 8S. for the performances already given 
by him that week, the affidavit upon which the 
application was based stating that the garnishees 
were indebted to S. in the sum of £100 or there- 
abouts. By the terms of S.’s agreement his 
engagement was expressed to be for one week, 
commencing May 15, at a salary of £180 per week. 
Clause 8 provided that ‘“ In case the artiste shall 
except through illness... or accident .. . fail 
to perfowm at any performance the artiste shall 
pay to the management as & for liquidated 
damages a sum equal to the sum which the artiste 
would have received for such performance in 
addition to costs incurred by the management. 
through the default of the artiste. Clause 
12 provided that ‘‘ No salary shall be paid for 





from attachment.-—N. A. TT. & T, Co. | Ciera 
0. SEATON (1905),2 W. 1. 122.559.—CAN, The salary 


se Police 
of a police 
appointed by the Crown, but paid by 
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days upon which the theatre is closed by reason of 
national inourning....’’ ‘No salary shall be 
payable for any performance at which the artiste 
may not appear through illness or his own de- 
fault... .’ Olause 16 provided (inter alia): 
‘“Tf the artiste shall commit any breach of any 
of the terms & conditions of this contract or of 
the rules, the management ... may forthwith 
determine this contract, & the artiste shall have 
no claim upon them for salary, other than a 
proportion for performances played, expenses, 
costs, or otherwise.’’ In an issue directed by the 
master it was contended on behalf of the garnishees 
that upon the construction of the contract the 
salary payable to S. did not become due until 
the expiration of the week for which he was 
engaged, & consequently was not liable to attach- 
ment before that time. It was contended for the 
judgment creditor that clauses 8, 12 & 16 of the 
agreement showed that, although the salary was 
payable weckly, it was contemplated that the 
artiste should be taken to have earned his salary 
at the end of each performance. The master 
made the garnishee order absolute :~-Held: the 
decision of the master was wrong, & there was no 
debt due to S. which was liable to attachment 
until the expiration of his wecek’s engagement.— 
MAPLESON v. SEARS (1911), 105 I. T. 689; 28 
T. L. R. 803; 56 Sol. Jo. 54, 1). €. 

2152. —--- Member of Parliament.|—Resp., a 
bkpt. on his own petition, was elected Member of 
Parliament for an Irish constituency, & received 
the £100 a year voted to be paid to Members of 
Parliament by resolution of the House of Commons. 
Applt., as the official assignee in his bkpcy., 
obtained an order in the King’s Bench, Bkpcy., 
Ireland, that resp., should out of his Parliamentary 
salary, pay £200 a year to applt. for the benefit of 
his creditors :—Held: the payment to Members 
was not. in the nature of a dole, & was attachable 
for the benefit of creditors. -HOLLINSIEAD v, 
HAZLETON, [1916] 1 A. 0. 4285 85 1. J.P. C. 60; 
Litt. T. 292; 82 T. L. R. 177; 60 Sol. Jo. 189; 
[1916] Hf. B. RR. 85, He La. 
alnnotation :—Mentd. Hamilton tv. 

Led CATS, 


magistrate, )-- 
magistrate 





Caldwell (1919), 88 


On half-pay.jJ— A 
moiety of the salary of a public officer 
drawing hall-pay, exceeding R20 per 





1. ae 


ec. —--~.}—Uuless the debt. sued for : 
or in respect of which the judgment. @ municipality, cannot, om grounds month, on sick leave is liable to attach- 
Was recovereL bas been contracted for Of public policy, be  attached.— ment. -BEARD v¥. KaERTON (18383), 
bourd & Jodging, the wages or salary CENTRAL BANK or CANaAvaA tv. fuuis 1. L. 2.6 Mad. 179.—IND. 
ot & mechanic, workmun, ete., shai}! (1893), 20 A. RK. $61.-—-CAN. m. —-— --— IJndian Staff Corps 
not be liable to seizure or attachment. . oes ae] --- Deft. was the ser-  Officer.)\— An officer of the Indian 


unless exceeding the rate of $75 per 
mouth.—GORDON v. SRABROOKE (1905), 
“W. LL. R. 105.—CAN, 

d. ——— = =Private — servant.|—- The 
Waes of & private servant cannot be 
attached in whole or in part. before they 
one ate a debt exists.—AYyYa- 

V. IRASAME MUDAL (897), 
J. 1. R, 21 Mad. 393.-—--IND, 
21491, Salary—Medical o ficer.}—The 
salary of @ physician of w municipal 
Corpu., holding his appointment at 
their will, at an annual salary, payable 
quarterly, cannot be attached.— 
cAM v. Moor (1863), 3 P, RR. 223.— 


ae ii. —~—.)]—A medical health 
eer is not an employee of the 
municipal corpn. within HK. 8S. 0., 1877, 
‘a 47,5. 125, & his salary is not exempt 
Het attachment.—Re MacKrin v 
FLUTCHINSON (1887), 12 P. R. 167.— 








_8. Public officer.J)—The gar- 
hishee provisions nf Cc. J. P. At do 
not apply to the Crown or to public 
ees: in respect of moneys due by 
une (Crown to the judgment debtor.— 

cs ete 8 Af ak 
216.—-AUS. (1868), 6 WL. WL & 


& 

vant of a ecorpn. of a town, cngaged 
by the month at $60 per month, 
payable at the end of each month, 
The garnishees were served at 3 p.m. 
on the 8lst of the month & having 
filed a statement under r. 390, claiming 
that the debt was not attachable, an 
uppointment was granted for the 
suunmary determination of the ques- 
tion :—J/feld : sinee this was an attach- 
able debt it could not. be garvishee 
Rince the month’s salary in question 
was contingent upon deft. completing 
his month’s service. - MAIN v. MCINNIS 
(1901), 4 Terr. L. 1. 517.—CAN, 


h, .J]--A sergeant in the 
R. N. W. M. P. is a publie officer &, 
as such, his remuneration is not 
assignable or subject to any form af 
execution on the ground of public 
policy.—Honps v. HOWELL (1914), 29 
W.1L. R. 650; 7 W. W. IR. 256.—CAN. 

Liquor Con- 
trol Board ercated under Govt. Liquor 
Act, 1921 (ec. 30), is by implication 
created a corpn.: & moneys owing by 
it for salary to an employee may be 
attached under Attachment of Debts 
Act. —CALLOW v. Hick, [1922] 3 
W.W. RR. 1007; 70 D. LL. R. 568.—CAN, 


Staff Corps is u ‘* public officer.” His 
puy is, therefore, subject to attach- 
nent in execution of a decree against 
him, but the operation of the attach- 
ment must be restricted to pay received 
from the Indian Govt.—CaLncurra 
TRADES ASSOUN. v. RYLAND (1896), 
J.T. 2. 24 Cale. 102; 1C. W. N. 1388.— 


n,--- -~-—, }—The civil cta, 
may altach ono moiety of the salary 
of an officer in the Indian Staff Corps,-— 
WATSON v LiLoyp (1901), LL. I. 25 
Mad. 402.—IND. 


OQ. --~—,};—-A British offleer 
in the Indian Army is a ‘“ Publie 
Officer”? within Civil Procedure Code, 
1908, 8. 2 (17), & as such public officer 
is liable to have half his pay or salary 
attached.—Kirrina@ RurcHAND & Co, 
ve Murray (1918), I. L. HK. 43 Bom, 
716.—IND. 








7 ——Where an order 
had been presented to the accountant 
in a public office for an official’s salary, 
which was lying to his credit in the 
office but had not heen paid, it was 
afterwards attached by laying a 
warrant in the hands of the party 
having the custody of the same.— 
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Sect. 1.—Atlachment of debts—Garnishee order: 
" 7 ; sub-sect. 4.] 


2153. Pay of naval officer— On active service.|— 
The pay of a surgeon in Her Majesty’s navy who 
is in active service cannot be assigned, & therefore 
cannot be attached for costs.—APTHORPE Vv. 
APTHORPE (1887), }2 PP. D. 1923; 57 L. T. 518; 
35 W. R. 7283; 3 'T. lL. R. 619, C. A. 

Compare CHosres IN AcTION, Vol. VIITI., p. 437, 
Nos. 142, 146, 148. 

2154, Fees—Registrar of births & deaths.}-— 
lipMUNDSs v. Epmunbs, No. 2112, ante. 

2155. ——~ Counsel.|— Fees owing to counsel 
are not ‘“‘debts”? & cannot be attached or 
garnished as such. Where a wife had commenced 
proceedings for a divorce against her husband, 
who was a barrister, & had obtained an order for 
payment of alimony pendente lite, & that order 
had not been obeyed :—Held: fees due to the 
husband, which had been received by a firm of 
solrs. & not paid over, were not debts & could not 
therefore be attached under a garnishee order 
obtained by the wife against the solrs.—WELLS t. 
WELLS, [1914] P. 157; 883. 0. P. S13 111 L. T. 
399; 30 T. L. R. 545; 58 Sol. Jo. 355, C. A. 
Annotation :—Mentd. Re Wigzell, Ex p. Hart, [1921] 2 


835 
doctor.) —(1) An 








2156. Panel insurance 
committee, acting under National Insurance Acts, 
1911 (ec. 55), & 1913 (c. 37), & the regulations made 
thereunder, entered into agreements with the 
panel doctors of their district by which the whole 
amounts received by the committee from the 
Nationa] Insurance Comrs. were to be pooled «& 
distributed among the panel doctors in accordance 
with a seale of fees; the total amount available 
for medical benefit so received by the committee 
was to be the limit of their liability to the pancl 
doctors; & if the total pool was insufficient. to 
meet all the proper charges of the panel doctors 
in accordance with the scale there was to be a 
pro rata reduction for each doctor: & on the 
other hand if it should be in exeess of the amnount 
required the balance was to be distributed among 
the panel doctors :— Held: where a panel doctor 


TEXECUTION. 


had done work under his agreement with th 
insurance committee, & the eommittec ha 
received funds in respect of medical benefit fror 
the National Insurance Comrs., there was @ deb 
owing or accruing from the insurance committe 
to the panel doctor which might be attache 
under R. S. C., Ord. 45, r. 1, notwithstanding a 
a matter of calculation the exact share payabl 
to him might not yet have been ascertained. 

(2) Where a garnishce issue is tried by a judg 
without a jury & the judge finds that there Is ; 
debt owing or accruing, but refers it to the maste 
to ascertain the amount with an order for pay 
ment of the amount so found to be due, an appea 
from the finding of the master lies to the Divisiona 
Ct. & not direct to the Ct. of Appeal.—-O’ Driscor 
v. MANCHESTER INSURANCE COMMITTEE, [1915 
3K. B. 499; 85. J. K. B. 833; 113 L. T. 683 
W907. P. 553: 31 T. i. R. 582; 59 Sol. Jo. 597 
13 L. G. R. 1156, C. A. 
Annotution :—Mentd. Joachimson v. 

[1921] 3 K. B. 110. 

2157. Pension—Military officer—Indian army.| 
-—-The pension of an officer of Her, Majesty's 
forces, being by Army Act, 1881 (c. 58), s. 141. 
made inalienable by the voluntary act of the 
person entitled to it, cannot be taken in execution, 
even though such pension be given solely in 
respect of past services, & the officer cannot 
again be called upon to serve :—Held: an order 
appointing a receiver of such pensions was bad. 

Both defts. are retired stalf officers of the 
Indian army, & are entitled to pensions under 
Indian Pensions Act, 1871 (c. xxill).. - By 
sects. 11 & 12, the pensions of defts. are expressly 
made not assignable; nor can they be in any 
manner taken in ,execution in India (LINDLEY, 
L.J.).-—Lucas v. Harris (1886), 18 Q. B. D. 127; 
56. J. Q. B. 15; 55 L. PF. 658; 51 J. P. 261; 
85 W.R. 1323 38 7T. L. BR. 106, C. A. 
Annotations :—Expld. Crowe v. Price (1889), 


Swiss Bank Corpn. 





22 Q. B. D. 


429: Holmes v. Mittage (1893), 9 'T. L. R. 217. _Distd. 
Re Saunders, Ix p Saunders, [1895] 2 Q. B. 424. Expld. 
Hollinshead v. Hazleton, [1916] 1 A. C. 428. Refd. 


Apthorpe v. Apthorpe (1887), 57 L. W. 5185 Jonos v. 
Coventry, [1909] 2 K. 13. 1029. Mentd. Harris v. 
Beauchamp, [1894] 1 Q. LB. 801: Minter v. Kent, Sussex 


WaALsu v. Myrick (1882), 6 Nfld. Lb. R. McARTHUR (1879), 12 N. S. R. (38 Canso Ct. decree.—Re HOLLICK (1868), 

450.—-NFLD. R. & C.) 498.—CAN. 2B. R.A. C. 108; 10 W. Ke 447. 
q. --——- >. 1+--The assignment of t. ——- -——.}-The contract. of a —IND. 

the Wee salary of an official in the toacher in the common schools for d —--—.J-~-HaALL & DE Burr 

public 


service is) eontrary to. law. 


the performance of his duties being 





Consequently a warrant of attachment 
Inid aguinst the same after it becomes 
duc binds the amount of such salary 
aus against such assignment.—STEER 
BROTHERS 0. GRAHAM (1897), &8 Netid. 
L. R. 17.-NFLD. 


Yr. -——}—-An cmployee of 
the Department of Public Works, 
whose wages were payable monthly, 
assigned, on Dec. 23, the wuges duc 
to him at the end of the month. The 
order of assiguinent was presented to 
the Department. On Dee. 30, he gave 
o second order to the same creditor with 
the samne object. The said order was 
left at the residence of the Minister. 
Un the suid Dec. 30, a warrant was laid 
in the Department under a writ of 
attachment issued at the instance 
oO! a@ second creditor. On Jan. ¥, a 
second warrant under the said writ 
Was laid in the said Department. 
Upon garnishee proceedings being 
taken the amount due by the Depart- 
Inent othe said employee was directed 
to be paidintoct. Uponanapplication 
by pltf. for the payment out to him of 
the money so paid in:—Held: the 
inoney was attached under the warrant, 
aie eae paid out to pltf.—- 

EMNER 0. BARNES (1900), 8 2 » du. 
hi. 353.--NFLD. ee a 


8B. -—- =- = Teacher.) -- FRASER  v. 


made with the trustees of the section 
in which he is employed, his salary 
is not exempted from attachment for 
debt under the principle of cases 
applicable to officers employed in the 
public services, but as the amount 
coming tu such a teacher for salary 
cannot be reached by ordinary legal 
execution or garnishee process, a 
receiver will bo appointed where 
necessary by way of equitable execu- 
tion.--FISHER vy. CoOoK (1899), 32 
N.S. ht. 226.—-CAN. 


a. Agreement in fraud of 
credilors.}--A contract by which the 
wife of an insolvent is to reccive 
from a third person for services to be 
rendered by her husband a certain 
salary & a part of the profits of the 
business of the third person, is void 
as being made in fraud of creditors. 
Accordingly the creditors of the hus- 
band can seize in execution or attach 
the salary due under such contract.— 
ORSALI v. AUBRY (1903), Q. HR. 24.8. C. 
320.—CAN. 


b. —-— Deputy-registrar.}—-GARAND 
pe cerey (1908), 6 EB. L. R. 180.— 








Ce. Railway official. ]-—Salaries 
or other debts due from the Railway 
Co. to any of its servants can Le at- 
tached in satisfaction of a Small 


& Shape «. HALL (1916), T. PB. D. 372. 
—-S. AF. 


e. ~-—— Military officer.}—The puy 
of a military officer cannot be at- 
tached in the hands of the payimaster 
in the exceution of a decree where ho 
provision for its stoppage has been 
nade in the deeree.—BANS1 AL ?. 
Mercer (1875), 7 N. W. 331,—IND. 


f. ---The attachment by 
a civil ct. of a moiety of the monthly 
salary of a debtor subject to inilitary 
law, not exceeding Hs.20, is legal.—- 
VIRARAGAVA  v.  RAMUDU (1889), 
J. L. R. 9 Mad. 170.— IND. 


g. -—~- Lawyer's clerk — Whether 
liuble to attachment in advance.)-—— 
Where a decree-holder applicd on 
Nov. 18, 1907, for attachment of the 
judgment debtor’s salary for Nov. & 
the succeeding months, the judgment 
debtor being a lawyer's clerk :—ZJ/eld : 
the uncarned salary of a private servant 
in whole or in part was not liable to 
attachment in advance.— DEVI PRASAD 
vr. Lewis (1909), I. L. R. 3) All. 304.-— 
IND. 

h. -—— Government 
BoyLaAN v. BLOXSOME 
N.Z. L. R. 49.—-N.Z. : 

k. Pensions — Stipendiary mags 
trate.}---Deft., under tho provisions 
of N. 8. Acts, of 1895, c. 43, Was 





employees.) —- 
1892), 11 


Part V.---ANALOGOUS PROCEEDINGS. 


& General Land Soc. -(1895), 72 Tl. T. 186; Re Goudie, 
kx p. Official Receiver v. Strand (1896), 3 Mans. 224; 
Tilling v. Blyth, (1899) 1 Q. B. 557. 

2158. —-— .| — Deft., who was a retired 
officer of the Army, was entitled to retired pay in 
respect of past services. The retired pay was 
payable quarterly, & on cach occasion a form of 
pay warrant had to be filled in & signed by deft., 
which contained a declaration that he was entitled 
to retired pay at a certain rate for the last quarter, 
followed by the words ‘received of HI.M. Pay- 
master-Gencral this day of , 190 the 
sum of pounds, being the amount of retired 
pay due for the period stated in the above declara- 
tion.’ At the end of the form were the words 
‘This receipt must be presented for payment by 
a London banker but may be negotiated in the 
country or abroad, & is to be left by the banker 
at’ the Paymaster-General’s office one day for 
examination.” Deft. opened an account at a 
bank for the sole purpose of collecting his retired 
pay, no other moneys being paid into this account, 
& he drew against this account by cheques in the 
ordinary way. On Jan. 1, 1909, the sum of £6 
13s. 8d. was standing to his credit at the bank, 
this suin being the balance .of the retired pay 
previously received by him from the Paymaster- 
General & on that day a pay warrant in the 
form given above, duly filled in & signed, for the 
sum of £17 12s. 6d., being the amount of his retired 
pay due to him on that day for the preceding 
quarter, was handed by him to the bank for 
collection & the bank at once credited his account. 
with the amount. On the same day, after the 
amount had been so credited, a garnishee order 
nist Was served on the bank, at the instance of a 
judgment creditor of deft., attaching all debts 
owing or accruing due from the bank to deft. to 
answer the judgment debt. The pay warrant 
was paid by the Paymaster-General on Jan. 7. 
Deft. contended that both the above sums were 
protected from execution by Army Act, 18381 





entitled to a pension of a $1,000 
per annum, during his life, to be 


Ivor 


ee 


_m. political 
On Sept. 28, 1877, an application was 
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(c. 58), 8. 141:—Held: the £6 13s. 8d. had lost 
its character of retired pay as it had been received 
from the Paymaster-General at the time when the 
garnishee order was served & was therefore liable 
to attachment, & the £17 12s. 6d. was not liable 
to attachment, notwithstanding that the amount 
had been placed by the bank to deft.’s credit, as 
it retained its character of retired pay until it 
had bcen paid by the Paymaster-General.— 
Jones & Go, v. COVENTRY, [1909] 2 K. BK. 1029 ; 
91.5. K. B. 41; 101 L. T. 281; 25 T. L. R. 
736 5; 53 Sol. Jo. 7384, D.C, 

2159. Annuity —Widow.]---Pltf. had recovered 
judgment against deft. in an action of detinue, 
which judgment still remained unsatisfied. Deft., 
under the will of her deceased husband, was 
entitled to an annuity for the maintenance of 
herself & her infant son:—Held: the annuity 
was attachable in the hands of the trustees in 
whom it was vested, subject to an inquiry as to 
the proportion to be allowed for the maintenance 
of the son.—NASH v. PEASE (1878), 47 1. J. Q. B. 
766, D. ©. 

Annotation :-—Refd. Macdonald x. Tacquah Gold Mines Co. 

(188+), 13 Q. B.D. 535. 


For assignment of salaries, pensions, allow- 
ances, ete.. see Cyoses In AcTiION, Vol. VIII, 
pp. 436-441, Nos. 133-176. 


K. Debts under Banking Accounts. 
See BANKERS, Vol. III., pp. 176, 177, Nos. 316- 
321. 


Sup-secr. 4. APPLICATION FOR GARNISHEE 
ORDER. 

See R. SS. C., Ord. 45, r. 1, & Appendix B., 
Form 25. 

After six years from judgment—Necessity for 
leave of court.|—See Part 1I., Sect. 5, sub-sect. 1, 
L., ante. 

2160. Affidavit in support—-Form of—Omission 


Mapnnusp Cuunnrn Sin (1880), 6 


C. lL. R. 19.—IND. 


services, }— 


asscssed atnually, upon the ratepayers 
of the city of Halifax, & to be paid out 
of the. city revenue. The pension was 
given in consideration of services which 
had been renderod by deft., as 
stipondiary magistrate of the city, on 
his retirement from that office, when 
his official connection with the city 
coased, Deft. was not liable to be 
called upon to perform any further 
duty for the city, either Official or 
personal, There was nothing in the 
Act under which provision for payment 
of the ponsion was made, prescribing 
the time & modo of payment to deft., 
nor was there anything to prevent 
nim from assigning it:—#/eld: the 
garnishee process was not applicable,— 

“TL, BANK OF CANADA 0. MOTTON 
ie 29 N.S. R. 368.—CAN. 

. Police officer.) — Pltf., tho 
wife of a retired member of the Toronto 
police force, & entitled to interim 
wlimony under an order theretofore 
Inade, applied to be appointed receiver 
of moneys to which deft., her husband, 
would become entitled as a pension, 
under the rules of the Police Benefit 
Fund, @ friondly society incorporated 
under Rh. 8. O., 1897, c. 211, on applica- 
tion by him before the Benefit Fund 
committee, which application, however, 
ho had not yet made :—Held: pitt 
was not entitled to succeed, for, whereas 
ee of pension constituted a debt 
which might be attached by garnishee 
proceedings, unearned pension could 
not be reached either by that procedure 
or by the appointment of a reociver.— 
ao v. SLEMIN (1903), 7 O. L. R. 


67. 240.0.7. 57° 
CAN. 4D, STe 2 0% 





mado for the enforcement of a money 
decree by attachment (inter alia) of 
a politiewl pension enjoyed by defts. 
A notice was issued on the same day 
to defts., calling upon them to show 
cause why the decree should not be 
executed. Defts.,accordingly, appeared 
on the day fixed, & contended that the 
pension was no longer attachable :-— 
Held: @ bond fide application for 
enforcement of a decree in wu particulur 
way, coupled with an order of the ct., 
in furtherance of that object, as much 
constituted a proceeding in execution 
commenced & pending as the actual 
issue of a warrant of attachment.— 
VipyARAM v. CHANDRA SIEKHARRAM 
(1879), I. L. R. 4 Bom. 163.—IND. 


n. .}--MuUTHUSAMI NAIDU 
vw. ALAGIA MANAVALA SIMMALA RAJA 
(1902), I. L. R. 26 Mad. 423.—IND. 


o —— Sum remaining unpaid 
at pensioner’s death.}—A person to 
whom a political pension was_ being 
paid died ; & at the date of his decease 
a sum of,money was due to him in this 
respect, but remainod, unpaid, in the 
hands of the collector of the district. 
On an attempt being made to attach 
the fund in exceution proceedings :— 
eld: the fund was not liable to 
attachment.—VALIA THAMBURATTI ¥. 
ANUJANI KUNHUNNI (1902), I. L. H. 
26 Mad. 69.—IND. 

p. Arrears attachable. }---In case 
of pensions not exempted from at- 
tachment under Civil Procedure Code, 
Act X. of 1877, 5. 266, it is only arrears 
in respect thereof actually accrued due 
that are attachable in execution of a 
decree.—BHOYRUB CITUNDER ROY ». 











q. ~----- Civil servants.}—The bar in 
Civii Procedure Code, 8. 266, to the 
attachment of gratuities allowed by 
Govt. to its ex-servants, military & 
civil, is not limited to such gratuities 
as are allowed to ‘* pensioners,’’ but 
applies to a gratuity granted in con- 
sideration of past serviees.-- BAWAN 
Das v. Mun Cnanp (1884), Lo. Re 6 
All. 173.—IND. 


r. Army officer---Sale of commis- 
sion. }—The procecds of the sale of the 
comnpmission of an officer in the army 
are Jiablo, while in the hands of the 
army agents, to whom they have been 
transferred by the Horse Guards, to 
be attached by an order under the 
garnishee sect. of C. L. P. Amendment 
Act. (Ireland), 1856.—POWER v. KENNY 
(1860), 2 I. T. 93.—IR. 


s. Graluity — Public official.) — A 
gratuity to a person who, having been 
an employee in the public service, has 
been constrained to retire from ill- 
health, awarded by Lords Comrs. of 
the Treasury, is not attachable by 
process of law to answer a judgment 
recovered against such employee.— 
TimoTny v. Day, [1908] 2 I. R. 26; 
40 1. L. T. 263.—IR. 


PART V. SECT. 1, SUB-SECT. 4. 


t. Affidavit in suppori—Conients of.} 
—The omission to state in terms that 
the action is pending in an ‘affidavit 
on which a garnishing order is made, 
is a fatal objection to the order.— 
SHOREY v. BAKER, CITY OF LONDON 


636 


Sect. 1. —Atlauchment of debts--Garnishee order: 


Sub-sects. 4& 5, A&B.) 


of amount of debt.|—Lucy v. Woop, [1884] W. N. 


58; Bitt. Rep. in Ch. 24. 


‘Annotations : —, eld. Coren v. Barne (1889), 60 L. ee 303; 
De Pass v. Capital & Industries Corpn., [1891] 1 Q. B. 


216. 
2161. 











Q. B. D. 249; 


37 W. R. 415, D.C. 





‘‘ Information & belief ’’ as to 
On an application for a garnishee order 
under R.S. ©., Ord. 45, 1. 1, it is sufficient for the 
affidavit to state that the deponent is informed & 
believes that the garnishee is indebted to the 
judgment debtor.—CorEN v. BARNE (1889), 22 
58 L. J. Q. B. 384 ; 





EXECUTION. 


of a debt due from the garnishee to the judgment 


debtor ; it is sufficient if he states his information 


Held: 
A. C. 90; 


60 L. 'T. 303 ; 











& belief as to the existence of a debt. 

In an affidavit in support of an application for a 
garnishee order the deponent stated his informa- 
tion & belief that a specific debt was duc from the 
garnishee to the judgment debtor. 
in his affidavit denied that he owed that debt, 
but he declined to deny that he owed any debt —-- 
an order for payment was rightly made 
upon the garnishee.— VINALL v. DE Pass, [1892] 
61 J.. 
8 T. I. lt. 3887, H. 1: affg. S. C. sub nom. Dr 
Pass v. CarriraL & INDUSTRIES Conpn., [1891] 
1 Q. B. 216, C. A. 


The garnishec 


J. Q. B. 507; 66 0. T. 422; 


ata Red. Vinall v. De Pass (1892), 61 L. J. Q. B, AEN -—Mentd. Lagos ». Grunwaldt, {1910} 1 K. 2. 
2162. -——- ——— Source of Information ' Ss ee Cre 

disclosed.]— —-— Bank, Irp. v. (1887), el, JENeTaly, LVIDENCE. 

39 Sol. Jo. 154. 2164. Who may make-—On behalf of 
2163. ei a el ——— HANK, Lp. v. Ke---— (1887), 

—In an affidavit in support of an application for $2 Sol. Jo. 151. . 

a garnishee order under Rt. S. C., Ord. 45, r. 1, the 2165. — ~—,|---LIMMER ASPITALTE 

deponent need not swear positively to the existence PAVING Co., Tar Det a —— (1888), 32 Sol. Jo. 439. 


rr nt Rf A A 


INSURANCE CO., GARNISHEES 
1 Man. L. R. 282.—CAN. 


a, ——- ./—An affidavit for a 
garnishing order must either state 
positively that the garnishee is indebted 
or liable to deft., or it must follow the 
exact wording of the amending statute, 
46 Vict. c. 49, 6. 12, that deponent 
‘*has reason to believe.” It is mot 
sufficient to state that deponent is 
“informed & verily  believes.’'—- 
GRANT ¥. KELLY, BLANCHARD, Gan- 
Aye pes (1884), 2 Man. L. R. 222.— 


(1884), 





b. ---—— ---—.}--An affidavit upon 
which o garnishing order issued stated 
that. the garnishees reside, not that, 
they are, within the jurisdiction :—- 


Held:  sufficient.—-HAMILTON wv. Mc- 
DONALD (1885), 2 Man. L. RR. 114.—- 
CAN. 

c. --—-— ---—.]—The greatest strict- 


ness is required as to the material 
upon which a gurnishing order before 
judgment is obtained. The omission 
of the words ‘‘ after inaking all just 
allowances ”? is fatal —NAGENGAST 1. 
MILLER (1885), 3 Man. L. R. 241.— 
CAN. 

.]--An affidavit for 
Ww garnishing order stated: ‘| have 
reason to believe that the City of 
Winnipeg is indebted to, liable to, or 
under some obligation to defts.’’ --- 
Meld:  suflicient.---St. BONIFACK v. 
KELLY, WINNIPEG (CITY) GARNISH EES 
(1885), 2 Man. L. Jt. 219.—-CAN. 
~} An afiidavit, on 
which a garnishing order was obtained, 
stated that: ‘ l have reason to believe 
that G., as the Clerk of the Executive 
Council of Manitoba, is indebted or 
liable to M., one of the above-named 
judgment, debtors, inthesum of $200”; 
but omitted to state that tho garnishee 
i is. Within the jurisdiction of the 
cb.’ i--Held; the afidavit was de- 
fective, & the order issued on it was a 
nuality.---FRENCH v. MARTIN (1892), 8 
Man. L. R. 362. —CAN. 


_- —- ———,J—The affidavit lead- 
ing to wa garnishee summons must 
verify pitf.’s cause of auction, & a 
Barnishee is entitled to question the 
validity of the proceedings at the 
hearing.-—-HaRrRISs v. Harris (1901), 
— C. R. 307.—CAN, 


—- —-—.}—ADDISON ¥. 
aan (1907), 7 W. L. R. 291.—CAN, 


h. -}—In an action in 
which pitf. sued defts. acting under the 
name of the Strathcona Hockey Club, 
piltf, made the Canadian Bank of 
Commerce garnishees. By error of 
pitfs.’ solr. the ad of the garnishing 
summons did not bear the name of the 








Dick- 








clerk of the ct., but the place where 
his name should be signed on the 
original was left blank in the copy. 
On an application by the garnishees 
to have the service set aside :—Jleld - 
the omission did not justify a setting 
aside of the  service.—MILNER  v. 
Makkior (1908), 7 W. L. R. 793.-- 
CAN. 








k. .J—Before judgment, 
the uffidavit of one of pItf.’s solrs. was 
tiled, in which he swore that he had u 
full & personal knowledge of the 
matters deposed to, & that the two 
defts., & cach of them, were justly & 
truly indebted to pitf. in the matned 
suln, being the amount due to pltf. 
for principal money & interest on a 
chattel mtge., & that he, the depunent, 
was informed & verily believed that 
each of the proposed garnishees, named 
persons, was justly & truly indebted 
to deft. M., & that each was within 
the jurisdiction of the ct. By the 
statement of claim pltf. alleged that 
each of defts. covenanted to pay to 
pitf., under u certuin chattel mtge., 
the amount mentioned in the affidavit : 
—-fIveld: the affidavit was sufficient in 
point of form to sustain gurnishee 
summonses issued thereon.—NOHREN 
vw. AUTEN & MARKHAM (1910), 15 
W.. . 4175 3 Alta. T. i. 310.—- 
CAN. 


1. -——,]--A gurnishee sum- 
mons should not be set aside on the 
ground thut the allegations in the 
afiidavit as to the indebtedness of the 
garnishee ty deft. are merely upon 
information & belief, & the grounds of 
such belief are not set forth in the 
affidavit.—STrEewakr & MATInkws Co, 
vw. Ross (1911), 17 W. L. R. 179; 4 
Sask. L. li. 409.-—-CAN. 





m. : 
& Co., Lrp. & PRINCE EbWakD 
ISLAND MUTUAL FiIkKE INSURANCE 


Co. (1912), 12 K. LL. IR. 83.—CAN, 


-]}—The onission to 
endorse on the aftidavit leading to 
the issuc of a garnishee summons a 
statement showing on whose behalf 
it was filed is a mere irregularity curable 
by amendiment.—HART ve. GREER 
(No. 2) (1915), 33 W. L. KR. 415; 9 
W. W. RR. 709.--CAN. 


-J—The affidavit upon 
which the garnishee order was ob- 
tained did not show that the co. was 
within the jurisdiction :—Held: the 
order was void.—TAYLOR v. TUCKER 
(1916), 49 N.S. R. 469.—CAN, 

p. -J}—When an affidavit 
for a garnishee summons does not 
comply with Rule 648, there is no 
jurisdiction conferred on the clerk to 














issue the summons, & if he issues it. 
under such circurustances the case is 
not one of a defeet which can be cured 
nnder Rule 273.----BEAUBIER v. LLOYD, 
11918) 1) W.W. RR. 7725 13 Alta. da. it. 
47: 39 D. L. R. 439.—CAN 

q. —-~—,}+—-The atu loment in 
the atildavit filed for the issue of a 
garnishee summons that “ deft. herein 
is justly & truly indebted to pitf. in 
the sum of $2,474.37, as shown by 
the statement of claim tiled,’? is not 
suilicient to show the nuture of the 
Claim.— -GEFFIEN wo. LAVIN, [1919] 2 
Wee W. RR, 401.—CAN. 

a eee Jn othe affidavit 
filed for the issue of a garnishee 
stunmons @& reference to the amount. 
claimed as *f being the amount due by 
deft. to pitf. for salary, goods sold & 
delivered, promissory notes & other 
claims of liquidated amounts as per 
statement of claim filed herein ’’: 
eld: vot to show the nature of the 
Clainn.—Scorr v. CHASE CREEK LUMBER 
ae Lrp., (1921) 2 W. W. RR, TT73-— 


8s. —- - .}-——The_ affidavit re- 
quired by Rule 648 to obtain the issue 
of a garnishee svanmons must give not 
only the nature of the information on 
which is founded the belief of the 
garnishee’s indebtedness to deft., ut 
also the source of that information.-- - 


ADAMS tv. ADAMS, JANETY & ADAMS, 
[1921] 3 W. W. kt, 540.—CAN, 
os in the = affidavil 


file d to support a gurnishee summons, 
failure to name the garnishee, to state 
that he is within Alberta, to give the 
founds of information & belief as to 
his indebtedness to deft. or judgment 
debtor, are omissions going to the ct.'s 
jurisdiction to grunt the summons & 
aro fatal to its issue-—~-MCNab tv. 
COWARD, Hy-Grapbk Coan Co., LYb., 
GARNISIIER, [L921] 3 W. W. TI. 359.-- 
CAN. 

aa. ~--—— —-—.]—NORTH AMERICAN 
LOAN Co. vw Man Ten (1922), 31 
B.c. WR. 133.-—CAN, 


bb. —— .}—An affidavit for the 
issue of & garnishee sUmMMONnS may 
sufficiently comply with Rule 648 in 
giving the grounds of deponent’'s 
‘information & belief’? as to the 
garnishee’s indebtedness to deft. with- 
out naming any person as the source 
of deponent’s information.—ADAMs Ut. 
ADAMS, JANETT & ADAMS, [1922] 
1 W. W. R. 47; 62 D. L. R. 721; 17 
Alta. L. R. 109.—CAN. 

cc. In his affidavit 
in support of a garnishee summons 
issued in a district ct. action, pltf. 
swore (inter alia), as follows: ‘* To 











Parr V. -ANALOGOUS PROUEEDINGS. 


2166. -—--—- Time for making--Whether debt 
must be due.]|— ANON., [1876] W. N. 9; Litt. 
Prac. Cas. 82. 

Sce, also, Sub-sect. 3, B., ante. 

When garnishee within jurisdiction. | 
—See R. 8. C., Ord. 45, r. 1, Appendix B., Form 25. 

2167. Against partnership ftirm.|-—WALKER v. 
Rooke, No. 2076, ante. 

Sec, generally, PARTNERSHIP ; PLEADING, 








SuB-SECT. 5.—ORDER NISI. 
A. Discretion to Alake. 

2163. General rule—Discretion of court. 
IXENNETT Uv. WESTMINSTER IMPROVEMENT COMKS., 
No. 2056, ante. 

2169. Circumstances influencing court—Liability 
to pay second time-—Garnishee a foreign corpora- 
tion.) --A garnishce order should not be made to 
attach a debt due from the garnishee to the judg- 
ment debtor where payment under the order will not 
be a valid discharge to the garnishee as against 
the judgment debtor of the amount paid under 
the order. Therefore, where a foreign corpn. 
having its head office abroad & a branch office in 
London owed a debt contracted abroad to a 
foreign resident abroad who became a debtor on 
a judgment recovered against him in HKngland: — 
Held: « garnishee order should not be made to 
attach the debt due from the foreign corpn. to 
the judgment debtor, because that debt would 
still remain due & payable abroad notwithstanding 
payment in Hngland under a garnishee order. 

Garnishee proceedings are a process of execution 
& part of the lex fori, &, as such, not recognised 
by the law of nations (VAUGILAN WILLIAMS, L..J.). 

The debt was a chose in action situate abroad 
(STIRLING, 1.5.) MARTIN tv. NApDEL, [1906] 
2K. B. 2635 75 L. J. K. B. 620; 95 L. T. 16; 
54 W. BR. 525 5 22 TT. L. R. 561, C2 A. 
-tnnotation :—-Distd. Swiss Bank Corpn. v. 

Industrial Bank, [1923) 1 K. B. 673. 


_ 2170. ----- - --—_ Garnishee a British corpora- 
tion.] -Judgment having been recovered against 


Bochmische 


the best of my information & belief 
the above-named garnishee is indebted 
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a foreign corpn., who submitted to the jurisdiction, 
a garnishee summons was issued to attach a debt 
due from a London bank to the foreign corpn. :— 
Held: the judgment creditors were entitled to 
have an order nisi made absolute, inasmuch as 
payment under a garnishee order operated as a 
discharge of the amount paid & was recognised 
by international law as having that effect, & 
consequently there was no real risk of the gar- 
nishees being obliged to pay the debt over again 
to the forcign corpn., & there was_ therefore 
nothing inequitable in making the order absolute. 
---SWIss BANK CORPN, v. BOEHMISCHE INDUSTRIAL 
BANK, [1923] 1 K. B. 673; 92 L. J. K. B. 600; 
128 L. T. 809; 39 T. L. R. 1793; 67 Sol. Jo. 423, 
Oe Ns 

2171. Discretion to restrict order—To amount 
sufficient for judgment debt.|.- Rogers v. WHITE- 
LEY, No. 2121, ante. 


B. Service. 

2172. Necessity for.|—To an action for work & 
labour, ete., deft. pleaded that B. recovered a judg- 
ment against pltf., &, being such judgment creditor, 
applied for & obtained an order under C. L. P. 
Act, 1854 (c. 125), s. 61, that the debt due from 
the now deft. to pltf. should be attached to 
answer the judgment so recovered against pltf. 
by B., the debt: was still unsatisfied, & that the 
order still remained in force :—Held: (1) a bad 
plea, for not alleging that the order was served 
upon, or notice thereof given to, the garnishee ; 
(2) recourse could not be had to the replication 
for the purpose of curing the defect in the plea. 

Qu. : as to the effect of an order duly served, as 
to binding the debt in the hands of the garnishec. 
—Lockwoop v. Nasu (1856), 18 C. B. 5365 139 
Ig. R. 1479. 

2173. Irregular servic2—Subsequent ratification 
—Effect during interval.|--A garnishee summons 
was issucd addressed to John B., his real name 
being Henry B., & was served on his son. On 
his neglecting to attend an application was made 
for execution against him under ©. L. P. Act, 
1854 (c. 125), s. 61, & the judge refused the 


affidavit due by the garnishee, but does not 


to the sald deft. & is within the juris- 
diction of this honourable ct. The 
grounds of my belief are : the garnishee 
IN indebted to deft. for certain (hreshing 
which deft. did for the garnishee ” :~-- 
Held; the affidavit was pot sufficient 
on the ground that it stated that the 
xarnishee was within * the jurisdiction 
of this honourable ct.,” instead of 
ktuting that he ‘is within Alberta.”’— 
THOME ©. Weresrcorr & WRESTCOrT, 
11922] 2 W. W. RR. 727; 66 D. L. R. 
250..—CAN., 

d. -—--  --——.]--An_ affidavit, in 
support of an application to garnishee 
a bank under Attachment of Debts 
Act, gave the address of the garnishee 
as Vancouver, B.C.” without turther 
description i--dfeld: in the case of 
banks incorporated by Act of Parlia- 
ment, the address was a substantial 
oes waeh the Act.—VOLANSKY 
* NAT BELL Liquors, Lrp. (1922), 
30 8. CG. RR. 558.—CAN. 

e. Who may muke.j}— 
An order to attach should not be 
made without an affidavit either of 
pltf. or his attorney, stating the 
indebtedness of the gurnishee.—Bornp 
v. oe (1869), 5 P. R. 15.—CAN 





a 


ee ———.)}—An _ affidavit 
or an attaching order must be made by 
tho execution creditor or his attorney, 
ae alee nde By & managing 
sulficient.——-BuILpDER v. Kit 
(1878), 7 P. R. 323.~CAN 


—~_—. 
me ee ae 


on which to obtain an attaching order 
inay be made by the attorney of the 
judgment creditor or by a partner of 
the attorney.—He Saro vo HUBBARD 
(1881), 8 P. R. 445.--CAN. 

~t oe ae ‘| An _ affi- 
davit for a garnishing order must be 
nade by pitf. himself, or by his 
attorney, or by some one in pltf.'s 
employment, conducting his business, 
& in that way having a knowledge of his 
affairs.—-LEE v. SUMNER (1885), 2 
Man, L. R. 191.---CAN. 


k. Notice of—To judgment debtor 
— Whether necessury.J—Notice of an 
application to garnish should always be 
given to the judgment debtor.— 
FERGUSON v. CARMAN (1866), 26 
U. C. It. 26.—CAN. 

]. Garnishece summons --- On what 
based. |\—A garnishee sunmons may be 
issued based on a default summons as 
well as on an ordinary summons.-—- 
ee vw. Warts (1903), 10 B.C. ih. 
1 








PART V. SECT. 1, SUB-SECT. 5.—B. 


m. Gencral rule.}—Service of an 
order nisi for attachment of a debt 
binds the debt in the hands of the 
garnishee, & the order absolute operates 
us security until discharged by pay- 
ment.—Re MCMECKAN, Fax p. OLIVER 
(1896), 22 V. L. R. 271.—AUS, 


n. -]— The service of a gar- 
nishee attaching order binds the debt 





transfer to pltf. the securities held for 
the debt or give any right to take 
advantage of the position of the debtor 
in respect of such securities.--A BELL 
v. ALLAN (1887), 5 Man. L. R. 25.— 
CAN. 


o. Irregular service-—Whelher  cur- 
able by consent of gurties.)\—A mere 
irregularity in the service might be 
waived by deft., but the absence of 
the sheriff's return is a defect which 
renders the subsequent proceedings 
void, & cannot be cured by any act 
or consent of the opposite party.— 
BLACK v. SHAW (1862), 1 P. I. I. 194.— 
CAN, 





p. .J—An attaching order had 
been served by leaving a copy at the 
store & residence of the garnishee. 
Service of a summons to pay over was 
accepted for him by a practising 
attorney, & this summons, with such 
acceptance indorsed, was afterwards 
served in the same way as the order. 
On the return of it, another attorney 
appeared for the garnishee, & objected 
that the acceptance was without 
authority, & the service insufficient :— 
Held: personal service of the summons 
& order was not  indispensable.— 
ah v. VANCE (1863), 3 P. R. 130.— 
CAN. 





. .}—-The garnishees, though 
partners, resided ia ditferont places 
out of the jurisdiction of tho division 
ct., & but one of them was served. 
No order was made dispensing with 
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1.—Atlachment of debts--Garnishce order: 
Sub-sect. 5, B., C. de D. (a).] 


order; a fresh summons was then taken out in 
the proper name, & personally served. In the 
interval between the two summonses Henry B. 
paid the amount of his debt to the official assignec 
under the judgment debtor’s insolvency :~-Held : 
an application for execution under sect. 63 would 
be refused, a judge of this ct. having adjudicated 
in the matter, on which adjudication the garnishee 
had acted.--COOPER v. BRAYNE (1858), 27 L. J. lex. 
446; sub nom. SURRIDGE v. COOPER, COOPER Vv. 
BRAYNE, 31 L. T. O. S. 265. 
annotation :-—Refd. Robson v. Smith, {1895] 2 Ch. 118. 

Time within which effected.|—See ht. S. C., Ord. 
45, 2. 1s 

2174. -——-- After debt due.}—Mariks v. BooTu 
(1891), 90 L. T. Jo. 302. 

Manner of service.|—Sce R. S. ©., Ord. 67, r. 2. 


C. Effect Before Service. 
2175. No charge created— Preventing payment 
to judgment debtor.|— Cooprrn v. BRAYNE, No. 
2173, ante. 








2176. ---— ---.—.|—-ISLWELL v. JACKSON, No. 
2103, ante. 

2177. ------ ——.|—-IDMUNDs v. EpmuNDbs, No. 
2112, ante. 

2178. J On Dec. 4, 1878, the solrs. of G. 


obtained after service on him an order on summons, 
charging all sums in the hands of H. & payable 
to G. on taking the partnership accounts, with 
their costs, charges & expenses of or in reference 
to two actions instituted to obtain a dissolution 
of the partnership between H. & G. & to take 
the partnership accounts. The order made in the 
actions was forthwith served on H. It was not 
intituled in the matter of Solicitors Act, 1860 
(c. 127), or in the matter of the solrs. themselves. 
On Dec. 5, a garnishee order nisi, under RK. S. C., 
Ord. 45, r. 2, was served on L., attaching all 
moneys in his hands then due or thereafter to 
become due to G. As the result of taking the 
partnership accounts a sum was found due to G. 
which was in H.’s hands :—Held: (1) inde- 
pendently of Solicitors Act, 1860 (c. 127), G.’s 
solrs. had a licn on the property recovered by 
them in the actions belonging to G., enforccable 
by an order in the actions, & such lien could not 
be displaced by any equitable charge given by 
G.; (2) until service the garnishee order nisi did 
not bind the moneys in the hands of H.; (3) at 
the date of the service of the order no debt was 
due by Il. to G., & inasmuch as the charging order 
had been first served, G.’s solrs. had thereby 
obtained priority.——-HAMER v. GILES, GILES v. 
JIAMER (1879), IL Ch. D. 942; 48 L. J. Ch. 
508; 41 L. T. 270; 27 W. RR. 834. 


Annotations :—Generally, Mentd. Austin v. Jackson (1879), 
11 Ch. 1). 942; Potter v. Jackson (1880), 13 Ch. D. 845; 


service on the other. The division 


a police constable, which was issucd on 


EXECUTION. 


Jackson v. Smith, Hx p. Digby (1884), 53 L. J. Ch. 972; 
Rosher v. Crannis (1890), 63 i. rr, 272; Ross v. White, 
[1894] 3 Ch, 326. 

2179. ----— -—--- Payment to wife of absconded 
debtor.|— Jones v. WILLIAMS, GITrENS & Co., 
(1887), 4 T. L. R. 25, C. A. 

Discharge of garnishee by payment.|—— Sce 
Sub-sect. 8, post. 





D. Effect After Service. 
(a) In General. 


2180. As charge on debt.|—HAMER v. GILES, 
GILEs v. LAmER, No. 2178, ante. 

2181. Extent of operation.|——Re GLENERAI. 
TLORTICULTURAL Co., Ez p. WHITEHOUSE, No. 2132, 
ante. 

2182. Judgment debt less than 
amount garnished—--What debt attached.|— RoGERs 
v. WHITELEY, No. 2121, ante. 

2183. —-—— ---—- To money paid into court.} 
Money in the hands of deft. was attached under a 
garnishee order to satisfy a judgment debt. The 
judgment debtor assigned to pltf. the balance of 
the amount in the hands of deft., & notice was 
given of the assignment. Subsequently a 
garnishee order was served on deft. with respect, 
to another judgment debt. Deft. thereupon paid 
the amount of the first judgment debt into ct., & 
the balance of the money in his hands he paid into 
ct. under the second garnishee order. In an 
action by pltf. to recover the amount of the 
balance :—-Held: (1) when the first garnishee 
order had been satistied by payment into ct., the 
assignment took effect as to the balance in the 
hands of deft. ; (2) the money should have been 
paid to pltf., & he was entitled to recover the 
amount.—-YATES v. TERRY, [1902] 1 K. B. 527; 
710i. J. K. B. 2823 86 L. T. 1833; 50 W. 2h. 2! 

18 T. L. R. 262, C. A. 

2184. -—-—- —.-~ Contrast to order absolute.| 
(1) In Jan. 1906, a limited co. issued to pltf. a 
mtge. debenture creating a first charge by way of 
floating security over all the property for the time 
being of the co. On June 15, 1906, deft. obtained 
judgment against the co., & served a garnishee 
order nisi on a bank in respect of a sum of moncy 
standing to the credit of the co. in the books of 
the bank. On June 25, the garnishee order was 
made absolute. On June 29, a receiver of the 
assets of the co. was appointed on behalf of pitt. 
under the powers contained in his debenture. 
An interpleader issue having been directed to 
determine whether pltf. or deft. was entitled to 
the money :—-Held: a garnishee order absolute 
did not transfer to the garnishor the property in 
the garnished debt, & consequently the fact that 
the receiver was not appointed until after the 
garnishee order had been made absolute was 
immaterial, & pltf. was therefore entitled to thie 
money in priority to deft. 











directs that the debt shal] be attached 


ct. judge gave judgment against both 
in their absence -—Weld : the pro- 
hibition might be supported on this 
ground.—CLARKE v. MACDONALD(1883), 
4 0. R. 310.—CAN. 

rt. Whether order can be served—Out- 
side the jurisdiction.|—The garnishee 
order required by P, E. I. Garnishinent 
Act, 8. 12, may be validly served on 
the primary debtor while he is outside 
the jurisdiction of the ct.—-DAVIDBON 
v. WILKINSON & CHANDLER (1913), 12 
KL. R. 412.—CAN, 

_ 5. On whom servcd—Order attuch- 
ing police constable’s pay—Corporation 
ircasurer.|}—On a motion to make 
uwbsoluto an order attaching all debts 
due by a municipal corpn. to deft., 


Keb. 27, & served on tho treasurer of 
the corpn. on the afternoon of the same 
day, it appeared that doft.’s salary was 
$900 a year, payable monthly at the 
end of cach month :—Held: although 
deft. was not a servant of the corpn., 
the troasurer was the proper person to 
sOrve.--—~FALLIS v. WILSON (1907), 9 
VO. W. 1. 418; 13 0. L. R. 595.—CAN. 


PART V. SECT. 1, SUB-SECT. 5.—C. 


t. Payment by garnishee — Before 
service—-lIiffect of.}—~—Payment by a 
gurnishee, before service of a con- 
ditional order, though after notice of 
it, by telegraph or otherwise, is cause 
against making the order absolute, 
unless the conditional order expressly 


by the notice.—O’DONOVAN v. DILLUN 
(1889), 24 L. R. Ir. 442.—IR. 


PART V. SECT. 1, SUB-SECT. 5.-— 
D. (a). 


a. General rule.}—A judginent 
creditor cannot attach or garnish by 
a suit in oquity a debt for which he 
has not obtained an attaching order 
at law. But, after obtaining & 
serving such order, if a remedy in 
equity is needed for the realisation of 
the debt so attached, the creditor is 
entitled to file a bill for the purpose.-— 
BLAKE v. JARVIS (1870), 16 Gr. 295 ; 17 
Gr. 201.—CAN. 

b. Liability of gurnishce-—Construc- 
tion of Common Luw Procedure <Act 


Parr V. --ANALOGOUS PROCEEDINGS. 


(2) It is necessary to recall what a garnishee 
order absolute really is. It does not give any 
jurther effect to the charge upon the debt which 
was created by the order nisi. The order nisi 
bound the debt in the hands of the bank, & 
although it is called an order nisi, it is in fact the 
order which creates the charge, once for all, & 
not merely conditionally (WALTON, J.).—CAIRNEY 
v. BACK, [1906] 2 K. B. 746; 75 L. J. K. B. 1014; 
96 L. T. 111; 22 T. L. R. 7763; 50 Sol. Jo. 697 ; 
14 Mans. 58. 


Annotations :—-As to (1) Refd. Evans v. Rival Granite 
raw ep {1910} 2 K. B. 979; Sinnott v. Bowden, [1912] 
2C A 


2185. Position of judgment creditor-—Rights 
conferred by order.]—(1) A garnishee order does 
not create, as between the garnishor & garnishee, 
any debt either at law or in equity. Accordingly, 
a person who has obtained a garnishee order 
absolute directing a co. to pay to him a debt due 
by them to a creditor of his against whom he had 
recovered judgment, does not thercby himself 
become a creditor of the co., & is not, therefore, 
entitled to petition for the winding up of the co., 
on failure by them to obey the order. 

(2) The question is what is the meaning of the 
words ‘ bind the debt in his hands”? It has 
been argued that it amounts to a transfer of the 
debt, but the whole scheme of the order is in- 
consistent with its being a transfer of the debt. 
There is no transfer. The garnishee order, there- 
fore, does not make the garnishor a creditor of 
the garnishee. The order gives the garnishor 
certain statutory rights; it enables the yarnishor 
to say to the garnishee ‘* You shall not pay to 
your creditor the money which you owe him,” & 
to give a valid receipt & discharge for the money. 
It enables him, in the event of the money not 
being paid, to obtain execution (Fry, L.J.). 

(3) ‘The garnishee order 1s no assignment to any 
extent of the debt due by the garnishee to the 
debtor of the garnishor. It merely gives the 
garnishor a lien upon that debt (Corron, L.J.).-— 

: _ & ADVERTISING MACHINE 

99; 59 L. J. Ch. 26; 61 

L. are 38 W. R. 67; 6 T. L. R. 7; 1 Meg. 
CO. A, 


-innotations ;-—As to (1) Consd. Pritchett. v. English & 
Colonial Syndicate, [1899] 2 Q. B. 428. Apld. Cairney v. 
Back, [1906] 2. K. B. 746; Norton v. Yates, [1906} 
1K. B. 112. Refd. Ite Greenwood, Sutcliffe v. Gledhill 
(1901), 70_L. J. Ch. 326; He Montgomery Moore Ship 
Collision Doors Syndicate (1903), 72 L. J. Ch. 624; 
Gicisse v. Taylor, [1905] 2 K. B. 658; Sinnott v. Bowden, 
[1912} 2 Ch. 414; Re Steel Wing Co., [1921] 1 Ch. 349. 
fs to (2) Consd. Norton v. Yates, [1906] 1K. B.112. -4a to 
a dte Anglescy, De Galvo v. Gardner, [1903] 2 Ch. 


2186. Position of garnishee—-Opportunity to 
dispute debt.|-—(1) A judgment creditor, who be- 
fore the filing of a liquidation petition by his 
debtor, has obtained a garnishee order nisi 
attaching debts due to debtor, is a secured creditor 
within Bkpcy. Act, 1869 (c. 71), 8s. 12, 16, & is, 
therefore, entitled to the attached debts as against 
the trustee in the liquidation, even though they 
did not become actually payable until after the 
commencement of the liquidation. 

(2) The attached debts are absolutely bound as 


against the judgment debtor; the order is an | 


(Victoria), 1865, 8. 215.}—WILSON ». 
TRAILL (1869), 21 L. T. 510.—AUS. 

©. Assignment before attaching order.) 
—An order to pay over was nade upon 
& summons of which tho judgment 
debtor had no notice. It a peared, 
on motion to rescind such order, that 
he debt had been assigned before the 
order, of which the garnishees had 
uotice before the summons was servod 


& before they 


of the 


on them, to which they did not appear, 
aid over the money 
under the order. 
rescinded, with costs to be paid by the 
judgment creditor, who was also aware 
assignment.—FERGUSON 0. 
CARMAN (1866), 26 U. C. R. 26.—CAN. 

d. Balance in bank before service 
of order—-Applied to meet bill—After 
service of order.}—PItf. 
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order nisi only for the purpose of enabling the 
garnishee to show that he owes no debt to debtor 
(JAMES, L.J.). 

(3) The moment the order of attachment was 
served upon the garnishee, the property in the 
debt due from him was absolutely transferred 
from the judgment debtor to the judgment 
creditor. he garnishee could then only pay his 
debt to the judgment creditor of his original 
debtor (James, L.J.).—I?e Wart, Ex p. JOSELYNE 
(1878), 8 Ch. D. 327; 47 L. J. Bey. 91; 38 L. T. 
661: 26 W. R. 645, C. A. 


Annotations :—As to (1) Refd. Re Hutchinson, Ex p. 
Hutchinson (1885), 16 Q. B. D. 515; Butler v. Wearing 
(1886), 1 - B. D. 182. 48 to (2) Consd. Re Hoare, 
Kx p. Nelson (1880), 14 Ch. D. 41. Refd. Hamer v. Giles, 


Giles v. Hamer (1879), 11 Ch. D. 942. As to (3) Consd. 
Fe Curtoys, I¢z p. Pillers (1880), 50 L. J. Ch. 691. Expld. 
Chatterton v. Watney (1881), 17 Ch. D. 259. Consd. 


Expld. Norton v. 


Geisse v. Taylor, [1905] 2 K. B. 658. 
. Refd. Sinnott v. Bowden 


Yates, (1906) 1K. B. 112 
(1912), 81 L. J. Ch. 832. 
2187. Custodier for court—Of all funds 

attached.|—ltoGgErs v. WHITELEY, No. 2121, ante. 

2188. -——- - —~—.J-—-The effect of the 
service of a garnishee order nisi is to make the 
garnishee ‘‘ custodier for the ct. of the whole 
funds attached.” ‘I'he service of such an order is 
a sufficient demand by operation of law to satisfy 
any right a banker may have as between himself 
& his customer to a demand before payment of 
money standing to the credit of the current 
account (BANKS, L.J.). 

The service of the order nisi binds the debt in 
favour ot the judgment creditor (ATKIN, I..J.).— 
JOACHIMSON v. Swiss BANK Conpn., [1921] 3 
K. B.110; 90 L. J. K. B. 9735 125 L. LT. 338 3 37 
T. L. Rt. 534; 65 Sol. Jo. 434; 26 Com. Cas. 196, 
GN, 

Annotations :—Mentd. Admiralty Comrs. v. National Pro- 
vinecial & Union Bank of England (1922), 38 T. L. RR. 492 3 
Re British American Continental Bank, Credit General 
Liegeois’ Claim, [1922] 2 Ch. 589; Prosperity v. Glasgow 
Bank (1923), 39 T. L. R. 372: Tournier v. National 
Preven & Union Bank of England, [1924) 1 K. B. 
6 








2183. Relation of debtor & creditor--Between 
garnishee & judgment creditor—Whether con- 
stituted.|—Re Warr, Lx p. JOSELYNE, No. 2186, 
ante. 





2190. - -~—~,.}-—CHATTERTON v. WAT- 
NEY, No. 2097, ante. 
2191 cena Re COMBINED WEIII- 





ING & ADVERTISING MACHINE Co., No. 2185, anie. 

2192. -|—In 1908, a limited co. 
issued a series of debentures creating the usual 
first charge ‘‘ by way of floating security ”’ on “‘ all 
real & personal property now or any time hereafter 
belonging to the co.’’ On Jan. 17, 1905, Y. & Co. 
obtained judgment against the co., & on the same 
day they obtained & served on T. & Sons a 
garnishee oider nisi for a debt of £323 owing bv 
that firm to the co. On Jan. 19, a recciver & 
manager of the co. was appointed in a debenture- 
holder’s action. Notice of this appointment was 
served on Y. & Co. on Jan. 20. The debt of 
£134 having been claimed by both the judgment 
creditor & the receiver the money was paid into 
ct. On an interpleader issue to determine the 
question of priority :—-Held: (1) as service of a 
garnishee order nist did not operate as an 








this action on Nov. 18, 1909, & issued 
a garnishee summons against a bank, 
which was served upon the bank on 
that day. On Nov. 17, deft. had a 
balance to his credit in the bank of 
$756.20; but the bank held a pro- 
missory noto of deft. for $700, maturing 
on Dec. 13; & on that day, Nov. 17, 
the bank charged the note to deft.’s 
account, allowing a rebate for tho 


The order was 


commenced 
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Sect. 1.—Atlachment of debts-—CGurnishee order: 
Sub-sect. 56, D. ae & (d); sub-sect. 6, 
. (a). | 


assignment in equity or amount to a transfer of the 
debt, the right of the garnishor was subject to such 
rights & equities as already existed over this 
particular debt as the property of the co.; (2) at 
the time the garnishee order was served there 
was an existing charge on this property by virtuc 
of the floating security created by the debentures, 
which was capable of becoming a specific charge 
when the debenture-holders intervened &, conse- 
quently, the receiver was entitled to the money 
now in ct. in priority to the judgment creditor.— 
Norton v. YATES, [1906] 1 K. B. 112; 75 L. J. 
K. B. 252: 54 W. R. 183; 50 Sol. Jo. 95. 

Annotations :-—As to (1) Apld. Cairney v. Back, [1906] 2 


kK. B. 746. As to (2) Consd. Sinnott v. Bowden, [1912] 
2 Ch. 414. Refd. Evans v. Rival Granite Quarrics, [1910] 


2 K. B. 979. 

2193. Rights of judgment debtor barred—To 
payment of debt.|\—Re Wart, Luv p. JOSELYNE, 
No. 2186, ante. 

2194. As demand from banker.-Of money in 
current account.|—JOACHIMSUON v. Swiss BANK 
Corpn., No. 2188, ante. 


(b) Stay of Proceedings. 
See Part 1I., Sect. t., sub-sect. 1, ante. 


Forfeiture. 

2195. Forfeiture clause in will—Annuity.|— 
BATES uv. BATES, [1884] W. N. 129; 19 L. J. N.C. 
G7. 

Annotations :—N.F. Sutton, Curden v. Goudrich (1899), 80 


L. T. 765; Re Greenwood, Sutclitfe v. Gledhill, [1901] 
1 Ch. 887. 


2196. --—— Date of garnishee order—After pay- 
ment of income due.]|—Re SAMPSON, SAMPSON vt. 
SAMPSON, No. 2108, ante. 

2197. — - ~~.)—Under a will the in- 
come of a certain sum was to be paid to I. G. 
* during his life or until . . . he shall do or suffer 
anything whereby the income, if payable to him 
absolutely, or any part thereof, would become 
vested in any other person ”’ :—Held: no forfeiture 
resulted from a garnishee order absolute attaching 
dividends accrued due in the hands of the trustees. 
--SUTTON, CARDEN & Co. v. GOODRICH (1899), 
SO L. T. 765; 15 T. LL. R. 397. 

Annotation :--Folld. Re Greenwood, Sutcliffe v. Gledhill, 

(1901) 1 Ch. 887. ; 

2198. —--- —--- . -}--By will personalty 
was bequeathed in trust to pay the income to A. 
for life ‘or until he attempts to alien, charge or 
anticipate the same .. . or until any other event 
happens whereby, if the same were payable to him 
absolutcly for his life, he would be deprived of the 
right to reccive the same or any part thereof,” & 
then over. A judgment creditor of A. served the 
trustees, who had accrued income in their hands, 








JUXECUTION. 


with a garnishee order:—Jleld: the garnishee 

order did not operate as a forfeiture of A.’s life 

interest.—Re GREENWOOD, SUTCLIFFE v. GLEDHILL, 

11901} 1 Ch. 887; 70 L. J. Ch. 326; 84 L. T. 118 ; 

49 W. R. 461. 

eon --~Mentd. Durran v. Durran (1904), 91 L. T. 
(d) In Bankruptcy and Winding Up. 

See BANKRUPTCY, Vol. IV., pp. 87, 90, 165, 
Nos. 784-787, 818, 1510; Vol. V., pp. 640, 813, 
835, Nos. 5752, 5753, 6924, 6926, 6927, 6928, 
7069, 7070. | 

See COMPANIES, Vol. X., pp. 76), 762, 764, 890, 
047, Nos. 4763, 4764, 4768-4771, 6059, 6481, 
64182. 


SUB-sECT. U.—PROCEEDINGS SUBSEQUENT 'TO 
OrbDER NIstI. 
A. On Failure of Garnishec to Altend. 
See R. S. C., Ord. 45, vr. 3. 
2199. Order made absolute—Validity of —No 
debt in existence at date of order nisi.| — RANDAL. 
» Tipngow, No. 2120, 


B. Where Garnishee Attends. 
(a) Disprte as to Liability. 

See li. S. C., Ord. 45, rr. 3, 5. 

2200. Denial of debt—-Affidavit of denial—Suffi- 
ciency-——Denial of existence of any debt.|-—VINALL 
ay WV PASS, 

2201. Claim of set off—Debt due to garnishee— 
From judgment creditor.|—Under the garnishee 
clauses of C. L. P. Act, 1854 (c. 125), the garnishee 
is bound to pay the amount due by him to the 
judgment debtor irrespectively of any debts which 
may be owing to him, the garnishee, by the 
judgment creditor.-- SAMPSON v. SEATON Ry. Co. 
(1874), L. R. 10 Q. B. 283 44 1. J. Q. BB. 8h3 31 
J.. ‘I’. 672 5; 23 W. R. 272. 

Annotation :—Reid. Tapp v Jones (1875), 23 W. Lh. 694. 

2202. - --— ——— From judgment debtor —Only at 
date of attachment.|— Tappv. JonrEs, No. 2105, ante. 

2203. ~ -- Debtor’s right only as 
trustee for judgment creditor.|-—A garnishce cannot 
set. off against a judgment creditor a debt due to 
him, the yarnishee, from the judgment debtor, 
if the garnishee was aware from the commence- 
ment of the transaction, which resulted in his 
becoming indebted to the judgment debtor, that. 
the judgment debtor's right to such debt, could 
only be as trustee for the judgment. creditor. 
Firr v. BRYANT (1883), 1 Cab. & El. 104. 

2204, —.— —: Debt for costs.| - A 
garnishee can set off against a judgment creditor 
costs incurred by him, but not paid at the time the 
issue is directed, against which the judgment 
debtor is bound to indemnify the garnishee.— 
RYMILL v. WANDSWorTi, Districr BOARD (1883), 
1 Cab. & El. 92. 











days it had to run, & thus, if this was f. -—~.]—- Where the garnishee HARRIS & CRASKE (1915), 8 W. W. KR. 
effective, reducing deft.’s balance to does not appear to the garnishee 514; 8 Sask. L. lt. 165.-—CAN. 

: Aoeheen Geol ge Se paihan ee summons, his default should be taken 

. > or consent of deft. -~-/feld > sas an adinission that he owes deft. an - a 
the garnishee suminons effectively amount equal to pltf.’s ciation PR Ne Seer: i, ae Serie: 


attached the whole sum of $756.20.-- 
McCCREADY tv. ALBERTA CLOTHING Co. 
(1910), 123 W. L. R. 680; 3 Alta. L. RB. 
67.—--CAN. 


PART V. SECT. 1, SUB-SECT. 86.—A. 

6. Whether non-appearance is an 
admission of liability.}—Non-appear- 
ance of a fireinsurance co. toa garnishee 
kuMmMoOns is not such an admission of 
liability as will convert the claim into 
a debt.——Harrrv. HDMONTON LAUNDRY 
CO., COLONIAL ASSURANCE Co., GAR- 
NISHEE (1909), 2 Alta. L. It. 130.—-CAN. 


Dickson v. VAN HUMMELL (1914), 27 


W. LL. R. 642; 16 D. L. R. 774; 7 
Sask. L, Jt. 88.—CAN. 
-——-- Presumption  rebuttable.]}-— 


g. 
Default in appearance on tho part 
of a garnishee raises a presumption 
of liability, but only as fur as the 
garnuishor creditor is concerned, & such 
Den ls rebuttable upon an 
application to set aside the Judgment 
by explanation of the failure to appear 
& proof that in fact no deft. was ae or 
accuring due to the debtor when the 
summons was issued.—SHIERMAN v. 


h. Denial of debt—Open only to 
garnishee.)}—The only party who had 
power to dispute the indebtedness of the 
garnishee to the judgment creditor is 
the garnishee himself.—DEMPSTER *. 
ELuLiotr (1890), 22 N.S. R. 422.—CAN. 


k. Right of defendant to appear.)--- 
Though a deft. cannot show cause 
against a conditional order made on 
a garnishce to pay money alleged to 
be due to deft., yet, if served with the 
order, he is entitled to appear on the 
motion to make it absolute, & to inform 
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2295. Counterclaim against Judgment debtor. 
STUMORE v. CAMPBELL & Co., No. 2081, ante. 

2206. Claim by third party—-Duty of garnishee 
to inform court -Lien for costs.]-— Tue Leapmr, 
No. 22386, post. 


(b) Proceedings to determine Liability. 

See R.S C., Ord. 45, rr. 4, 6. 

2207. Dispute as to liability to be well grounded. | 
—-‘l‘o entitle the garnishee to a writ under C. lL. P. 
Act, 1864 (c. 125), 5. 64, he must satisfy the ct. 
or judge that he has a real ground for disputing 
his liability for the debt.—NEWMAN v. Rook 
(1858), 4 CO. BL N.S. 4843; 283 0.2. 296; 140 E.R. 
11538. 

2208. Issue directed-- Discretion of judge to 
order.|—- Under C, L. P. Act, 1854 (c. 125), s. 64, it is 
discretionary in the judge to order, if the garnishee 
disputes his lability, that the judgment creditor 
shall be at liberty to proceed against the garnishee 
by writ. 

Que: whether if the judge decline to make 
such an order, the ect. will review his decision, 
unless by consent. Semble: they may do so; 
but they will not make the order unless such facts 
are shown as raise a reasonable ground for sup- 
posing that the judgment creditor is entitled to 
execution. 

Where, the matter having been referred to the 
ct. by the judge, the attorney of the judgment 
creditor had, after judgment, taken an assignment. 
from the garnishee of a debt growing duc, & which 
had been paid before the application, there being 
nothing to show that the assignment & the pay- 
ment under it were not. bond fide, the ct. refused 
to make an order.— Wisk v. BIRKENSHAW (1860), 
20 Led. Bx 24103 2b. VY. 223; § WoW. 420: 

2209. ----— Jurisdiction of judge —No suggestion 
by garnishee-—Debt alleged to be trust money.}--- 
Ronerrs v. DEATU, No. 21381, ante. 

2210. ---. Refusal by creditor 


Attachment 
order 
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garnishment proceeding under (. 1. P. Act, 1851 
(c. 125), the garnishee disputes his liability, & 
the judgment creditor declines to proceed by writ 
under sect. 64, the garnishee is entitled to have the 
attachment order dismissed with costs.--WINTLE 
v. WIMLIAMS (1858), 3 HL. & N. 288; 27 1. J. Ex. 
3113; 157 EF. R. 4803 sub nom. Re SMrrH, WINDLE 
v. WILLLAMS, 6 W. JR. 501. 

2211. Appeal from order—When court 
par entertain.|—WIsE v. BIRKENSHAW, No. 2208, 
ante, 

2212. —-- Decision by master-.- Appeal to 
Civisional court.]—An appeal lies under R. S. C., 
Ord. 40, r. 6, to a div. et. from the decision of a 
master upon the trial of an issue ordered by him 
under R. 8S. ©., Ord. 44, r. 4, in garnishee pro- 
ceedings.—BLAIR v. CLARK, [1908] 2 K. B. 518 ; 
77 L. J. K. B. 647; 99 L. T. 1725 52 Sol. Jo. 
498, D.C. 


Annotations :—Consd. Cox ». Bowen, (1911) 2 K. B. 611. 
Refd. Mason v. Bolton’s Library, [1913] 1 K. U. 83. 


See, now, R. S. C., Ord, St, vr. 22a. 

2213. Special case stated.] —— WILSON v. DUNDAS 
& STEVENSON, No. 2078, ante. 

2214. Summary decision by judge in chambers 
-—By consent—Decision final.|—-Where, upon an 
attachment, under a garnishee order by a judgment 
creditor, of moneys due to the judgment debtor, 
a third party claims such moneys for a debt due 
to him from the judgment debtor, & consents to a 
judge at chambers deciding the issue summarily 
between him & the judgment creditor, instead of 
asking, under R. S. C., Ord. 45, r. 7, for an issuc 
to be tried in the usual way, such decision of the 
judge is final, & cannot be appealed against by 
such third party.—KEADE vr. WINSER & SON (1878), 
AT 1. 0. Q. B. 584, D.C, 





(. Order Absolute. 
(a) Effect of Order. 
2215. Contrasted with effect of order nisi.]— 


the ct. by affidavit of such facts as may 
be material.----LOVELY v. WHITE (1883), 
12. L. R. Ir. 381.—IR, 


PART V. SECT. 1, SUB-SECT. 6.-— 
B. (b). 


1. Admission of indebtedness by 
garnishee-—Issue as to amount.}--On 
service of garnishee orders the gar- 
nishees admitted a debt owing to the 
judgment debtor, but asked the pro- 
tection of the ct. as against mechanics 
lien-holders claiming the fund. ‘There- 
upon, an order was made directing the 
garnishee to pay the fund into ct. to 
abide the determination of an issue 
between the attaching crediturs & 
the \ien-holders. In this issue the 
lien-holders fuiled, & proceeded upon 
thelr liens against. the property :— 
HH eld : the garnishees were not estopped 
froin requiring an issue between theim- 
selves & the attaching creditors to 
ascertain what, if anything, was 
owing by the garnishees to the judg- 
ment debtor at the time of the service 
of the garnishce orders,--GABRIELE 
& PowkER v. JACKSON MINES, LTD. 
(1907), 6 W. L. R. 324.—CAN. 

m. Denial of liability-—By  de- 
fendant or garnishee—Issue to be tried.) 
——It is very doubtful if a deft., or a 
garnishee, has the right to have a 
garnishee summons set aside on an 
application based merely on the ground 
that there is no debt due from the 
garnishee to deft. The remedy con- 
templated when there is no debt duc 
deft. by the garnisheeo is not by setting 
aside the garnishee summons which is 
properly issued, but the trial of an 
issue cither summarily or otherwise 
as the circumstances of the case may 


J. VOT,. XXII, 


dismissed-— With costs.}— Where, in a 


demand.—HALLSON tv. BROUNSTEIN & 
BROUNSTEIN, [1923] 3 W. W. R. 
835.—-CAN. 

n. Claim by third party—-Power of 
court to direct issue.}—Where proceed - 
ings are tuken to garnish a debt which 
is claimed by a third party as assignee, 
there is no power to direct) an inter- 
pleader issue to try the validity of the 
alleged assignment.—KERR wv. FUL- 
LERTON (L861), 3 P. R. 19.—CAN,. 


0. --- — —-~— Remedy of gurnishee.) 
—Where, on an application for a 
garnishee order, the debt alleged to be 
due to the judgment debtor was 
Claimed by a third person, & on such 
ground the garnishee disputed — his 
liability to pay it over:-—d/eld: in 
the absence of any power to direct an 
interpleader issue, or summon such 
third person before the ct., the issue 
of a writ under C. L. P. Act, 8. 291, 
was the proper course to adopt, & the 
garnishee, where there were rival 
claimants for the debt, might file a 
bill in equity calling upon the partics 
to interplead.—SPENCER v. CONLEY 
(1876), 26 C. P. 274.-—CAN, 


Pp. Garnishee’s right to 
appeal. }-—The garnishees had the right 
to appeal against an order directing 
the trial of an issue between the judg- 
ment creditors & a claimant of the 
moneys attached.--CaANADA COTTON 
San. PARMALEE (1889), 13 P. R. 308.—- 

AN. 








q. ——.]—Where a garnishee 
disputes his liability to a judgment 
debtor, the ct. has no power to order 
execution against bim, but will direct 
an issue to try the same, & where the 
garnishee’s alleged indebtedness is to 


CAIRNEY v. BACK, No. 2184, ante. 


a third party, such party must bo 
summoned, &, if necessary, an issue 
ordered to try his liability to the judg- 
meut debtor.—Mounr ROYAL MILLING 
Co. «. Kwong MAN YUEN & LEAMY 
(1892), 2 B.C. R. 171.--CAN. 

; —--J—Where it was 
charged by w judgment creditor that 
nw fraudulent arrangement had been 
made between the judgment debtor 
& his employers, the garnishees, 
whereby a third person had been 
substituted for debtor as the servant 
of the garnishees, & money paid to 
such third person, while debtor con- 
tinued to do the work :—Held: the 
judgment creditor was entitled to have 
an issue directed, to which the third 
person should be a party, to determine 
whether there was au the time of the 
service of the attaching order any debt 
due or accruing from the garnishees 
to debtor.—MILLAR v. THOMPSON 
(1900), 19 P. R. 294.---CAN. 

s. Where it is con- 
tended that the debt sought to be 
attached is due from the garnishee to 
® third person, Attachment of Debts 
Act, 8. 12, provides that ‘‘ the garnishee 
or any person claiming to be 
interested ’? may make a suggestion 
to that effect. The phrase ‘ any 
person clalning to be interested ”’ 
includes the third party.—HALLSON 
v. BROUNSTEIN & BROUNSTEIN, [1923] 
3 W. W. KR. 835.—CAN. 


PART V. SECT. i ati aics 6.—- 
- (a). 

9215 i. Contrasted with effect of order 

nisi. }—-SALAMAN v, DONOVAN (1860), 


2 I. T, 92.—IR. 
t. Effect of service of order.}—-A 
TT 
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Secl. 1.—Allachment of debis—Garnishee order: 
Sub-sect. 6, C. (a), (b) & (ce) & D.; sub-sect. 7.] 


2216. Right of garnishor—-To be made co- 
plaintiff against garnishee-—-Garnishee a judgment 
debtor.;—A garnishee order was made absolute 
in favour of judgment creditors of W. attaching a 
judgment debt recovered by W. against 8S. :— 
Held: this was a devolution of estate by operation 
of law within R. S. C., Ord. 50, r. 2, & that the 
judgment creditors of W. were entitled to be added 
as co-pltfs. in the action of W. against S., but not 
to have the conduct of the action.—WALLIs v. 
Smivit (1882), 51 L. J. Ch. 577; 461. T. 473. 

2217. Debt due by garnishee-—Not transferred to 
garnishor.|—-CAIRNEY v. Back, No. 2184, ante. 

Compare Nos. 2121, 2186, 2188, ate. 








judgment creditor does not, properly 
speaking, become ai creditor of the 
garnishee by service of an attaching 
order upon the latter.---WARDROPF v. 
CANADIAN Paciric Ry. Co. (1884), 
7 O. Rt. 321.-—CAN. ‘ 

a. .J—A gariishee order binds 
ouly so much of the debt owing to 
debtor from a third party as debtor 





can honestly deal with at the time the. 


is obtuined & 
(1892), 


order 278i 
HacKET?r 


garnishee 
served.—BEATY v. 
Ji 2b. R. 395.—CAN. 
b, ——-.]--- MCKINNON vv. 
(1906), 2 Hk. L. R. 176.--CAN, 
ce. —---.J—-A garnishee order only 
binds the attached debt to the extent 
to which the Judgment debtor himself 


COFFIN 


cun deal with it.—-O’CONNOR t, IRkE- 
LAND, [1897] 21. BR. 150.—-IR. 
d. -/—An order of — attach- 





ment binds moneys attached in the 
hands of the garnishee subject to 
existing liens & charges.—GUTHRIE & 
LARNACH WOODWARKE Co. v. MORGAN 
(1883), 1 N. 4. I. RR. 3856 (GS. C.).—N.Z. 

e. Jo whom payment directed. }— 
ONTARIO BANK v. HAGGART (1888), 5 
Man. L. R. 204.—CAN. 

f. Whether garnishee must obey.J— 
HARRIS v. CORDINGLEY & MOLSONS 
BANK (1899), Q. R. 16S. C. 501.—CAN. 

Eo on Pitfs., by ai garnishee 
order, attached moncys in the hands 
of the garnishces owing to defts. 
Defts. had previously assigned to 
trustees for bondholders all the profits 
& income of the concern, & the trustees 
thercfure claimed the moneys as against 
pitfs. The deed of assignment pro- 
vided that defts. might use the income 
assigned in carrying on their business 
until default in payment of the bonds, 
& plitfs.’ claim was for goods required 
by defts. in the ordinary course of their 
business :—-//eld : defts., if the moneys 
attached had come to their bands, 
might properly have applied them in 
payment of pltfs.’ elaim.—-NATIONAL 
ELECTRIC MANUFACTURING Co. uv, 
MANITOBA ELecrric & Gas Liautr Co. 
(1893), 9 Man. L. It. 212.—CAN, 


PART V. ao: 1, SUB-SECT. 6.-— 

h. Order made by mutual mis- 
take.J—-Where a garnishee order has 
been made upon a mistake of fact, 
the party paying thereunder cannot 
recover unless the order has been get, 
wside before action brought.-~Parr- 
RIDGE v. NATIONAL INSURANCE CO. OF 
Ave ee (1876), 2 V. L. R. 203,— 


k. Collusion between judgment ercdi- 
tor &: debtor.) -The exor. of the gar- 
uishee having on affidavit denied the 
debt, & iniputed collusion between the 
Judgment creditor & debtor, which 
Was not denied, the attaching order 
was reseinded.—-WakRD v. VANCE (1863), 
3 PRP. R. 210.—CAN. 

1. Order in excess of debt.J— 
Where it was discovered that the order 
was for too much, it was rescinded, 


I.XECUTION. 





2219. 





(b) Setling Aside Ordcr. 


2218. Order made by mutual mistake—-Money 
ordered to be repaid.!— Moore v. PEACHEY (1892), 
8 T. L. RH. 406; 36 Sol. Jo. 624, C. A. 

Annotation :—Folld. Marshall v. James, [1905] 1 Ch. 432. 


.|—A garnishee order, made 


upon evidence afterwards proved to be mistaken, 
may be set aside although it has been made abso- 
lute & has been acted upon.—MARSHALL v. JAMES, 
[1905] 1 Ch. 432; 74 L. J. Ch. 279; 92 L. T. 681 ; 
53 W. R. 363; 49 Sol. Jo. 259. 

2220. On subsequent acceptance of issue by 
defendant.|—-A garnishee order absolute, regularly 
made, was set. aside on the facts, deft. having, by 
accepting an issue after the order absolute, pre- 





except as to the proper sum.—-SESSIONS 
Hy (1864), 23 U. C. R. 492.-— 

m. Garnishees not suable in the 
province. }—Application by deft. to set 
aside a garnishing order. The debt 
alleged to be duc by the garnishees 
was in respect of a life insurance poy 
The insurance co., the garnishces, 
had no office in the province. lL. & K. 
acted as its agents in Winnipeg, having 
power mercly to receive applications 
for insurance. The premiums & the 
aipount insured in case of death were 
payable at Montreal :—Jleld: as the 
insurance co. could not be sued in this 
province, the garnishing order should 
be discharged.--MCARTHUR vw. MAC- 
DONNEL (1884), 1 Man. L. 1. 334.-—CAN. 


n. Jurisdiction of county court.}— 
A county et. judge has power not only 
to grant a gurnishec attaching order 
ina Q. B. case, but also to set the order 
aside if improperly issued.—TPHOMPSON 
HN (1886), 3 Man. L. R. 686,.— 


0. ——— Garnishee outside jurisdic- 
tion. )—A county ct. judge has powcr 
to set uside a garnishing order made in 
aQ. B.ouction. A garnishing order was 
set aside upon it appearing that the 
garnishee did not. reside within the 
jurisdiction.---Dick v. HUGHES (L888), 
5 Man. L. R. 259*%—CAN. 


p. Hearsay evidence— Affidavit based 
on information & belief.}—Where it 
appeared that a garnishee order had 
been set aside on the strength of an 
affidavit of the partner of dcft.’s 
attorney based on information & belief : 
—IHleld: as the application to set 
aside the garnishee order was one that 
alfected & disposed of the rights of the 
parties & was not merely interlocutory, 
it should not. be granted on the materia) 
put in, which was mere hearsay 
evidence.—-LBRAUN v. Davis (L894), 9 
Man. L. R. 539.—CAN. 








q. -——.J]—Deft. made ap- 
Dlication to set aside a garnishee 
sumnmons on the grounds that the 


aflidavit filed on the application for 
such garnishee summons was issued 
upon insufficient evidence :-—//eld : 
since the amendment of the Judicature 
Ordinance in 1897 an affidavit on 
information & belief is sufficient & 
the grounds of belief need not be 
Kiven.—ADDISON v. DICKSON (1907), 
7 W.4L. it. 291.—CAN. 


r. Affidavit not in prescribed form.] 
-—-Application to sect aside attach- 
ing order. The affidavit on which 
this order had been obtained stated 
that defts. were ‘ jointly ”’ instead of 
* justly ’” indebted after making all 
** deductions ”’ instead of ‘‘ discounts ”’ 
as in the form required. The rule 
says the affidavit may be in the pre- 
seribed form or “ to the like effect ”?’ :— 
Held: this will cover * deductions,” 
but not * jointly," although the lutter 
was a typewritcr'’s mistake. Attaching 
order set aside.-—J OHNSON v. CHALMERS 
(1909), 12 W. L. R. 506.— CAN, 


8. Claim rot dispuled.}--—Deft. co. 
went into voluntary liquidation on 
Dee. 7. P served a garnishee 
stumimons on an Insurance co. to attach 
certain insurance moneys under a loss 
to dofts., but there had been no adjust- 
mont of the loss. On Dec. 10 an order 
was obtained staying all actions. The 
claim against the insurance co. was one 
for damages, & not one of debt. The 
garnishee did not dispute tho claim :-—-- 
Held: the liquidator was entitled to 
apply to set aside the summons.— 
Harrr vw. EDMONTON LAUNDRY Co., 
COLONIAL ASSURANCE Co., GARNISHEK 
(1909), 10 W. L. R. 664; 2 Alta. L. R. 
130.—CAN. 

t. Judgment by default—TLetter mis- 
laid by clerk of court.|-~-A garnisheo 
upplied to set aside a judgment entered 
against him for default of appearance. 
As it appeared his letter to the clerk 
of the ct. advising that notes in question 
were not due for some time had been 
mislaid by the clerk :-—I/eld: ho 
should be allowed in to defend on 
terms.— HUNTER v. COLLINS (1909), 11 
W. Li. WR. 85.—CAN. 

aa. Affidavits not 


complying with 


-rules.J—-A garnishee summons & sub- 


sequent proceedings founded thereon 
were xct. aside because the afdavits 
ou Which the summons was granted 
did not comply with rule $84.--- 
IMPERIAL BANK OF CANADA 0. MILLER 
(1910), 13 W. L. R. 260.—CAN. 

bb. -----.]— To comply with rule 
384 tho affidavit must be made by 
pltf. or his advocate or agent, & the 
affidavit of a student in the offee of 
pltf.’s solr. is not a foundation for a 
summons --—fleld:) deft. was ontitled 
to have the garnishee sumuinons set. 
aside, although he himself, in his 
Bsuminons to set aside the garnishee 
summons, had not set out his objections, 
as required by rule 540. Rule 3&4 
refers only to motions to set aside for 
irregularity ; & it is doubtful whether 
it applies to a defect which is more 
than an irregularity.--Mome v, PARKS 
(1910), 15 W. L. RR. 250.—-CAN. 


ce. Service irregular—Knowledge of 

arty.}—Where a garnishee suinmons 
ins been served on a deft. after the 
expiry of the time limited for such 
service & the garnishce peye over the 
garnished money to pltf.’s solr. with 
full knowledge of the irregularity in 
the service, he cannot afterwards 
rely upon the irregwarity in an attempt 
to have the garnishee swmmons set 
aside.—-MCKAY wv PROHAR (NO. 2), 
(192213 W. W. R. 639; 70 D. l. R. 82. 
aaa N. 

dd. Debt assigned by debtor-—Notice 
given to yarnishee—No cause shown by 
mistake. J—Pitf. had obtained a garnishee 
order attaching a debt alleged to be 
due to deft. by a county council, & 
calling on the county council to show 
cause why it should not be paid to 
pitf. This order was served on the 
county council. Prior to the date of 
the order the debt had been assigned 
for value by deft. to third parties, & 


Part V.—ANALOGOUS PROCEEDINGS. 


cluded himself from relying on the point.—Bur- 
RELL & Sons v. READ (1894), 11 T. L. R. 36, 0. A. 


(c) Appeal from Order. 

See R.8.C., Ord. 54, vr. 21, &, generally, PRACTICE. 

2221. Time for appeal-—Extension granted— 
Order made under mistake.|-—Moorks v. PEACHEY 
(1892), 8 T. L. R. 406; 86 Sol. Jo. 324, 0. A. 
Annotation :—Mentd. Marshall v. James, [1905] 1 Ch. 432. 

2222. To what court—Appeal from judge at 
chambers—Affirming order absolute by master — 
Judicature Act, 1894 (c. 16), sect. 1, ss. 4.)]-—An 
appeal from an order of the judge at chambers 
affirming an order of the master making absolute 
a garnishee order is a matter of practice & pro- 
cedure within sect. 1, sub-sect. 4, of the Jud. Act, 
1894 (c. 16), s. 1 (4), & the appeal therefore lies 
to the Ct. of Appeal, & not to the Div. Ct.-— 
Hock Ley v. ANSAH (1896), 44 W. R. 666; 12 
T. L. K. 490: 40 Sol. Jo. 622, D.C. 

Order of county court.|—-Scee County Courts, 
Vol. XIII, p. 526, No. 783. 


D. Enforcing Payment. 
2223. By action—-When allowed 





Discretion of 











court.|——-WIsE v. BIRKENSHAW, No. 2208, ante. 
2224. Collusion by garnishee & judg- 


ment debtor.|-—While an action is pending ayainst 
the garnishee, the ct. will not without evidence 
of collusion between him & the judgment debtor, 
grant a writ against the garnishee under ©. L. VP. 
Act, 1854 (c. 125), s. §1.—Re CLAYTON, RICHARD- 
SON UV. GREAVES (1501), 10 W. R. 45. 

2225. Not recoverable by execution. | 
-——An action for debt will lie on a garnishee order, 
but should not be resorted to if the amount can 
be recovered by execution under R. 8. C., Ord. 45, 
r. 3. A garnishee order absolute had been 
obtained, under Ord. 45, r. 3, against a jimited co. 
having property abroad, but none in this country 
on which execution could be levied :—Held : under 
Ord. 42, r. 24, the garnishor could maintain an 
action on the garnishee order for the debt thereby 
ordered to be paid to him by the co., the gar- 
nishees, with a view to his presenting a petition, as 
a judgment creditor for winding up the co. 

If the judgment creditor does obtain payment 
from the garnishee in obedience to a jJudyment or 
under execution on it, the payment will discharge 
the garnishee as if the payment had been made 
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without action (LINDLEY, M.R.).—PRrITcHEertT 

v. KNGLISH & COLONIAL, SYNDICATE, [1899] 2 

Q. B. 428; 68 1. J. Q. B. 801; 81 1. T. 206; 

47 W. R. 577; 43 Sol. Jo. 6023, G. A. 

Annotations >—Refd. Kurber v. Taylor, [1900] 2 Q. B. 719; 
Geisse v. Taylor, [1905] 2 K. B. 658; Savill v. Dalton, 
(1915]3 K. B, 174. 

2226. By execution.|—A judgment creditor ob- 
tained a garnishee order attaching a debt due to 
his debtor. After the order was made absolute, 
but before execution levied, the judgment debtor 
became bkpt. The judgment creditor then issued 
execution against the garnishee. ‘The garnishee 
applied to set the execution aside. The assignees 
in bkpcy. had notice of all the proceedings, & 
declined to make any claim :—Held: the execu- 
tion would not be set aside.—-EUROPEAN BANK, 
Lip. v. Fox, ke p. GenErnan EstTares Co., Lrp. 
(1866), L. R. 2 Q. B. 85, n.; 15 L. T. 2883; sub 
nom, HUROPEAN BANK v. Fox, La p. Bririsn 
MERCANTILE BANK, 15 W. R. 158. 

ly —-—,| —RANDALL vw. Liriaow, No. 2120, 
ante. 

Sce R.S8. C., Ord. 45, rr. 3, 6. 

By bankruptcy proceedings.|—Sce BANKRUPTCY, 
Vol. IV., pp. 87, 88, Nos. 784, 785, 792. 


SUB-SECT. 7.-——PRIORITIES. 

Effect in bankruptcy.|--—-See, now, Bpkcy. Act, 
1914 (c. 59), ss. 40, 41; BANkruptcy, Vol. V., 
pp. 808 ef seq. 

2228. Against general lien —Of solicitor.| — The 
general licn of an attorney on a judgment, for 
costs due from his client, does not prevail over an 
attachment under the garnishee clauses of the 
CG. L. P. Act, 1854 (c. 125).--HouGcuy v. EDWARDS 
(1856), 1 H. & N. 171; 26 1. J. Ex. 54; 2 Jur. 
N.S. $14; 156 EK. R. 1164. 

Annotations :-—Consd. Cole v. Eley, [1894] 2 Q. B. 180. 


Refd. North v. Stewart (1890), 15 App. Cas. 452; Re 
Knight, Knight v. Gardner, [L892] 2 Ch. 368. 


2229. Against particular lien—Of solicitor.]— 
An order obtained under C. L. P. Act, 1854 (c. 125), 
s. 61, attaching a fund in the hands of a garnishee 
to answer a judgment debt, will not displace the 
prior lien for costs of a solr. who has given notice 
to the garnishee. Qeu.: if he had not given 
notice. 

S. & W. acted as attorneys for P., pltf., in an 


notice of the assignment given to the 
county council. Owing to a mistake 
outhe part of the secretary of the county 
council, no cause was shown against 
the conditional order & it was made 
absolute :—Jield: the ct. has juris- 
diction to set aslde the absolute order, 
in the circumstances, it should be sct 
aside.—O’HRIEN v. KILLEEN, [1914] 
21. R. 63.—IR. 


PART V. asi A eaten 6.— 
« (O)e 


e. Application for new trial—Time 
for.}—A judge of a division ct. has 
power in garnishment proceedings 
when the justico of the case requires 
it, to grant a new trial after the lapse 
of fourteen days.— He McLEAN . v. 
McLrop (1871), 5 P. R. 467.— CAN. 

t—— .}--Division Cts. Act, 
lt. S. O., 1887 (c. 51), 8. 145, as to 
applying for a new trial within fourteen 
days, does not apply to a garnishee.— 
HOBSON v. SHANNON (1895), 27 QO. R. 
115.—CAN. 

&. Whether garnishee 
causee— 43 Vict. c. 8, 8 17 (0). — 
CAMERON v. ALLEN (1883), 10 P. R. 
192.—CAN, 

Order of county court.}— 





party to 


Under County Ct. Act, R. S. QO. 1887 
(c. 47), 5. 42, an appeal lics to the ct. 
of appeal from the order or judgment 
of w county ct. disposing of an issue 
directed by an order made in an action 
in such county ct. upon a garnishing 
application; & claimant, pltf., in the 
issue, though not a party to the original 
action, may be applt.-—-HENDERSON v. 
RoGeERs (1893), 15 PB. R. 241.-—-OAN., 

k. Application to vary order 
setting aside garnishce summons-— 
Acted on—Does not preclude plaintiff 
from appealing.}—The fact that pltt. 
had applicd to vary the order sotting 
aside the gurnishee summons & had 
acted on it as amended :—Jleld: not 
to preclude him from appealing from 
the order.—-THOMEK v. WESTCOTT & 
WeEsrcoTT, [1922] 2 W. W. R. 727; 
66 D. L. R. 250.—CAN. 

1]. Where no appeal lies—Attachment 
of decree held by debtor against third 
party,J-—L. & uwnother held a money 
decree against 8S. In exccution thereof 
they attached a mtge. decree held by 
S. against one JD). hey next applied 
for the sale of the mtge. decree, which 
they had attached in execution of their 
own money decree. Tothis D. go bine 
that the decree has been already 
satisfied. Hisobjection was disallowed, 





& on appeal by D. from the order dis- 
allowing the objection :—Jleld: no 
appeal would lic.-—ISHRI Dat v. MEWA 
LAL (1904), I. L. R. 26 All. 136.—IND. 


PART V. SECT. 1, SUB-SECT, 6.—D. 


m. 18 & when debts become payable 
—Power of court to make order.j}— 
There is power to make an order against 
the garnishee for payment of his debts, 
as & when they become payable, 
instead of making a fresh order as each 
falls due—-FRASER tv, MCARTHUR 
eee 12 N.S. R. (3 R. & C.) 498.-— 


n. By committal — County court 
judge presiding in division court.}— 
The county ct. judge, presiding in a 
division ct., has no power to commit 
a garnisheo for default in making 
a Alene pursuant to an order after 
judgment.—Re DoOwL_eER v. DUFFY 
(1897), 20 O. R. 40.--CAN. 


PART V. SECT. 1, SUB-SECT. 7. 


2229 i. Against particular liew—Of 
solicitor.)—An attorney’s lien for costs 
as between him & his clfent, the judg- 
ment debtor, will not be allowed to 
stand in the way of an attachment,—- 


TT 2 
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Sect. ].—Allachment of debts—Garnishee order: 


Sub-sects. 7 & 8.| 


action for damages, & also as his solrs. in a suit 
instituted against him in equity to restrain the 
proceedings in the action. The ct. made an order 
in the suit, directing payment to P. of a gross sum 
for damages & costs :—Held: S. & W. had a lien 
upon the fund for their costs, both in the action 
& in the suit..—SYMPSON v. PROTHERO (1857), 26 
1. J. Ch. 6713; 29 7. T. O. S. 325; 3 Jur. N.S. 
711; 5 W. R. 814. 

Annotations :—Consd. The Leader (1868), Tl. R. 2 A. & XE. 


314: Birchall +. Pugin (1875) lL. R. 10 CGC. DP. 397. 
Refd. Mercer v. Graves (1872), 41 L. J. Q. B. 2123 Cole v. 
Eley (1894), 70 L. T. 892. 

2230. ——-- -.I—If the judgment debtor 





receives a debt which has been attached, from the 

varnishee, with notice of the lien of the judgment 

debtor’s attorney, he will be liable to repay it to 

the attorney.—EISDELL v. CONINGHAM (1859), 28 

L. J. Ex. 2138. 

Annotations :—Consd. Birchall v. Pugin (1875), L. R. 10 
C, P. 397. Refd. Mercer v. Graves (1872), 41 L. J. QB. 
212; Robson v. Smith, (1895) 2 Ch. 118. 

2231. .|} ~Deft. having recovered a 
sum of money in an action brought by him against 
M., B., deft.’s attorney in that action, had taken 
out a summons for an order charging his costs 
in such action upon the sum recovered. Pltf. 
afterwards, having recovered judgment in his 
action against deft., obtained an ex ». garnishec 
order attaching the sum recovered by deft. against 
M. in execution. 

Under these circumstances the parties came 
before a judge at chambers, claiming to have a 
charging order on the judgment debt as property 
recovered within Solicitors Act, 1860 (c. 127), 
s. 28, & plitf. claiming an order on M. to pay the 
sum attached to him. The judge made an order 
in favour of B.:-—Held: he was right in so 
doing; the sum recovered was property within 
the sect., & the attorney was entitled to priority.—- 
BIRCHALL v. PUGIN (1875), L. R. 10 C. P. 397; 








ISXECUTION. 


2232. — ---.]---Pltfs. were the solrs. for W. 
in an action in which he recovered a sum of money. 
Deft. was a judgment creditor of W. & obtained 
ex parte, on the day that judgment was signed in 
the above action, a garnishee order attaching all 
debts due to W. On the taxation of costs on 
the same day pltfs. for the first time learned of 
deft.’s claim, & then gave notice to deft. in the 
action in which W. was pltf., of their claim of 
lien, & within five days apphed for an order 
declaring that they were entitled to a charge on 
the money recovered by W.:—Held: (1) pltfs. 
had a lien for their costs on the sum recovered 
by W. & they were entitled to the order sought 
for; (2) the garnishee order obtained by deft. 
did not take priority over that lien.—Surprry rv, 
GREY (1880), 49 Tl. J. Q. B. 524; 42 L. T. 673; 
28 W. RR. 877, C. A. 

Annotations :-— As tv (1) Folld. Dallow v. Garrold (1884), 
14 Q. B.D. 543. Apld. Cole v. Eley, [1894] 2 Q. B. 180. 
Refd. Charlton r. Chariton (1883), 49 L. T. 267; Watts v, 
Hetley (1899), 44 Sol. Jo. 134. ds to_(2) Folld. Duallow ¢. 
Garrold (1884), J4 Q. BB. D. 543. Apld. 2e Suffield & 
Watts, Exc p. Brown (1888), 20 Q. B.D. 693. Refd. Cole 
wv. Kley, (1894) 2 Q. BB. 180. 

2233. -}--The proceeds of a fi. fur, 
issued on behalf of a successful pltf. in an action, 
were attached in the hands of the sheriff by a 
garnishee summons from a county ct. to answer 
a judgment obtained against pltf. in that ct. 
Pitt.’s solr. in the action, who had received notice 
ot the service of the garnishee summons, subse- 
quently obtained an order under Solicitor’s Act, 
1860 (c. 127), 5. 28, charging the fund recovered 
with costs of the action remaining due to him :-— 
Held: such order was rightly made & the solr.’s 
claim was entitled to priority over the claim of the 
judgment creditor of pltf. under the garnishee 
summons. — Dannow 2 GARROLD (1884), 14 
Q. B.D. 513; 541. 7. Q. B. 76; 52 t. T. 210; 
33 W. RR. 210; 1 TR. 1. Re. 114, C. A. 

Annotations :-—Apld. Re Suffield & Watts, Ex p. Brown 
(1888), 20 Q. B. D. 693. Refd. Cole ». Eley (1894), 38 
Sol. Jo. 533; The Paris, [1396] P. 77; Watts o Hetley 
(1899), 44 Sol. Jo. 1384; Re Deakin. her pp. Daniell, (1900) 











44 i. J. C. BP. 278 ; sub non. 


O24. 


v. I. R. Comrs., (1896) 2 Q._B. 1 
(1924), 68 Sol. Jo. 898. 
(No. 2), [1920] P. 460. 


BANK OF UPPER CANADA v. WALLACE 
(1958), 2 P. RR. 352.---CAN. 

2229 ij. -—— -}--An ey 
lien for costs as between him & his 
client, the judgment debtor, will not 
he allowed to stund in the way of an 
uttachment.—-R. v. BENSON (1858), 2 
I, R. 300.—CAN. 

2229 iii. —-~—-,}—An award for 
an amount, together with costs, having 
been made in favour of a party, the 
costs were taxed by consent, & the 
umount promised to be paid to the solr. 
of the party ordered to receive such 
costs. A garnishee order was subse- 
quently obtained by a third party, 
under which the umount awarded & 
the costs were paid over to such third 
party, with noticc, however, of the 
solr.’s lien for the costs. In these 
circumstances a motion made to stay 
proceedings to enforce payment of the 
costs under the award, at the instance 
of the solr. to whom they were payable, 
was refused with costs.—--MCLEAN vw. 
BEAtTry (circa 1860), 1 Ch. Ch. 138.— 
CAN. 

2229 iv. —— —---.}-—-Ona motion on 
hehalf of pltf. for an attachment of all 
debts due deft. by M., a lien for his costs 
was set up by the attorney who had 
entered the judgment for deft. against 
M., but no notice had been given by 
the attorney to M., nor had any effort 








23 W. R. 923; 
BURCHELL 2. PuGin, 32 L. T. 495. 

Annotations :-—Folld. Shippey v. Grey (1880), 49 L. J. 
Refd. Charlton ». Chariton (1883), 49 L. T 267; 
Cole v. Eley, (1894) 2 Q. B. 180: Smelting Co. of Australia 


79: 
Mentd. The 


Q. B. 
2235. 





Farrant v. Caley 
Marie Gartz 


been made by him to secure his costs: 
—Held: the claim of the attorney 
could not prevail over the attachment. 
—Covck v. Briss (1876), 10 N.S. R. 
(1 RR. & C.) 209.~—CAN, 

2229 v. —---.J—--In garnishee 
proceedings a ct. will, as against the 
attaching creditor, protect an attorney’s 
lien for costs of the action or suit in 
which, or by which, the debt. attached 
has been recovered, where the garnishee 
has notice of the lien.—CANADIAN 
BANK OF COMMERCE v. CRkoucH (1881), 
8 P. lt. 437.—CAN. 


2229 vi. -—-- ——~—.]—Costs are de- 
creed to be paid by ©. to A. or B. his 
solr, An attachment is delivered to the 
sheriff. C., who has a demand against. 
A., issues a sequestration for it, pays 
the costs to the sheriff, & lodges the 
eon with thesherlff. Semble: 
if the a be paid into ct., B.’s lien 
for costs will prevail over C.’s sequestra- 
tion.— WILLIAMS v. REEVES (1861), 
12 1. Ch. R. 173.—IR. 


o. Priority by order of service. }— 
Several judgment creditors proceeding 
against same garnishee are eutitled in 
the order in which their attaching 
orters are Cea not ratably.—TaTE 
v. TORONTO CORPN., (1862), 3 P. R. : 
Maps (1862), 3 P. R. 181 





~}--A garnishee order was 


2 Q. 13.489; The Marie Gartz (No, 2), [1920] P. 460, 
2234, —- 
FIELDS, Lip. (1908), Times, Nov. 16, C. A. 
~— Of proctor.|—A proctor’s lien on a 
fund in ct. is not affected by a garnishee order, 
& he is entitled 


~.}—Scorr v. PEAK HILL Goup- 


to be paid his costs in priority 


taken out in the first suit in the county 
ct. at E., & served on sheriff’s bailiff 
at i. & the deputy sheriff at W. In 
the sceond suit a garnishee order issued 
out of the Ct. of Q. B. was served on the 
sheriff personally, subsequently to the 
service effected in the first sult. PItf. 
in the first suit took out a summons 
to settle the priorities :—Held : service 
on the deputy sheriff in his office during 
office hours was good service on the 
sheriff, & an order so served had pre- 


eedence over an order subsequently 
served on the sheriff.—-BracH v. 
GRAVES, DOMINION TyPpKE Co. 


GRAVES (18384), 1 Man. L. R. 26.-—-CAN. 


q. —~-- Officers of bank.}-:-Inter- 
leader procecdings were taken by the 
f3ank of Nova Scotia to determine 

the priority of attaching process rerved 
on it by two creditors of an absconding 
debtor. Under Jud. Act, process may 
be served on @ corpn. by serving same 
on the principal officer thereof or on the 
clerk orsecretary. One of the creditors 
served the president & secretary of the 
bank at its head office. The other 
ereditor, before making any service in 
same manner, & before the service of 
the first-mentioned creditor, served the 
process on the inanager of the branch 
of the bank in which the absconding 
debtor's money was deposited, & he 
contended that he thereby acquired 
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to the claim of the holder of the garnishee order.-— 

Tur JEFF Davis (1867), L. R. 2 A. & BE. 15 17 

f. T. 1513; 2 Mar. L. C. 555. 

Annotations :—Apld. Tho Heinrich (1872), lL. R. 3 A. & KE. 
505 ;_ Birchall v, Pugin (1875), L. R. 10 C. P. 397. Distd. 
The Livictta (1883), 8 P. D. 209. 

2236. ~——-.]—--Pltf. having obtained a 
decree for payment by deft. of a sum of money 
for costs, deft. under the authority of two garnishee 
orders paid part of the sum to judgment creditors 
of pltf. No notice had been given to pltf.’s proctor 
previous to the application, for the garnishee 
orders, nor was the existence of the proctor’s 
lien mentioned to the judge who made the orders : 
—IIeld: deft. was still Hable to pay the costs 
decreed.— TH LEADER (1868), L. R.2 A. & E.314; 
37 L. J. Adm. 57; 18 L. T. 767; 17 W. R. 61; 
3 Mar. L. C. 118. 
alunelation :—Refd. Watts v. Hetley (1899), 44 Sol. Jo. 





2237. Against prior equitable charge.|—Back- 
HOUSE v. SIDDLE, No. 1448, ante. 

2238. Though no notice given.|- -BapELVY 
v. CONSOLIDATED Bank, No. 2133, ante. 

~—J}-~ See CHOOSES IN ACTION, Vol. 
p. 477, Nos. 467-471. 

2239. Against statutory rights of mortgagee.) — 
A mtgee.’s statutory rights are not displaced by a 
garnishee order nisi.—SINNOTT v. BOWDEN, | 1912] 
2Ch. 414; 81 0. J. Ch. 8382; 107 L. T. 609; 28 
T. L. R. 5945 6 B. W. CO. C. N. 157. 
aeeieron :—Mentd. Matthey v. Curling, [1922] 2 





VAIL, 


Aa & 


2240. Against mortgagee—Receiver appointed—- 
No notice of appointment given to tenant of mort- 
gaged property.|---Land in the occupation of a 
tenant at a rent was in 1908 with other properties 
mortgaged by the owner thereof to a second 
intgee., subject to a first mtge. In Mar. 1911, 
the first mtge. became vested in the tenant, who 
at the same time reccived notice of the second 
mtge. In Apr. 1911, the second mtgee.. under 
the Conveyancing Act, 1881 (c. 41), appointed a 
receiver of the propertics comprised in his mtge., & 
notice of the appointment was given to the mtgor. 
The second mtgee. instructed the receiver to take 
no steps without further instructions. The re- 
celver accordingly took no further steps & no 
priority :-—Held: priority must be 
kiven to the first service on the pre- 





1902 (c. J4), 8. 4, making w proprietor 
directly liuble for payment of the wages 
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further instructions were ever in fact given to him. 
No notice of the appointment was cither then or 
at any subsequent time given to the tenant. In 
July, 1911, pltfs. recovered judgment against 
the mtgor. in the county ct. for a sum of money 
and on Mar. 25, 1912, the judgment being un- 
satisfied, pltfs. served a garnishee summons in 
the county ct. on the tenant to show cause why 
he should not pay to them the half-year’s rent 
due from him on that date. On Mar. 28, 1912, 
the second mtgee. served notice on the tenant 
to pay the rent 10 him. The receiver did not 
demand payment of the rent from the tenant, nor 
was he a party to the garnishee proceedings. 
The tenant, after deducting the interest due to 
him upon his mortgage, paid the balance of the 
rent into Ct.:—Held: the notice by the second 
mtgec, to the tenant to pay the rent to him was 
inoperative, & pitfs. were entitled as against the 
second mtyee. to the balance of the rent due from 
the tenant.—-Vacuum O11 Co., Lrp. v. ELLIs, 
}1914) 1 K. B. 693; 83 L. J. K. B. 479; 110 LT. 
IS1, CG. A. 

2241. ----- Receiver appointed subsequent to 
garnishee order.|—--PENNINUTON t. CAVE (1017), 
M41. T. Jo. 112, DD. ¢. 

Against debenture holders.|-—See CoMPANlis, 
Vol. X., pp. 762, 763, Nos. 4768-4771. 


SUB-SECT. 8. —DISCHARGE OF GARNISHEK, 

See RS. C., Ord. 45, 1. 7. 

2242. By payment——Under order of court.|—~-A. 
sold goods to B., to be paid for by bills of exchange 
at certain future periods. HKefore the bills were 
due C. recovered a judgment against A., & 
obtained a judge’s order under C. L. P. Act, 1854 
(c. 125), for attachment of the debt due from Bb. 
to A., & to show cause why BL. should not pay C. 
the debt due from B. to A. Upon this order 
being served on B., he gave C. a promissory note 
payable by instalments for the amount of the 
debt due to A. No further proceedings were 
taken under the attachment. A. afterwards 
became bkpt.:—Held: the debt due from B. to 
A. was not discharged by the promissory note 
proceedings, had not yet obtained judg- 
ment. This was an = interpleader 


sident at the head office.--KINSMAN t. 
ONDERDONK, 22 C. L. T. Occ. N. 262.--- 
CAN. 

r. ———-,J--The right of a judgment 
creditor to an order for payment into 
ct, by a garnishee & payment out 
fo himself after having ‘served an 
attuching order on the garnishee is not 
affected by attaching orders subse- 
eon eoreee on the garnishee.—~ 
SLINGER tt. Davis (191 2 ~G. i. 
447.—CAN, i ada sak 

mT Whether order made in 

Chancery-—Givea it priority. }—FRENCI 
v. BALFE (1857), 6 I. Ch. R 63; 9 
Ir. Jur. 299; 10 Ir. Jur. 48.—IR. 

t. Against assignment by WrTMary 
debtor for benefit of eredilora. ear e 
assignment for the benefit of creditors 

Y uw primary debtor after a garnishing 
SE mong has been duly served upon 
Hed & the garnishee, & judgment hax 
en obtained thereon against debtor, 

oes not intercept or take precedence 
of the attachment of the debt, & the 
primary creditor may obtain judgment 
Py Huge EL ement thereof by, 
Wurhidheadg ——-W) , 
(1890), Is ALR, 59.-—-CAN, satis 


obtaining first order. |- 
(1902), 9 BL Cl RU 30-—CAN, 
nst — workmen’s —-_wayes.] —- 
& Workmen’s Act, te Ss. M. 





of workmnen employed by w contractor 
doing any work for him, effects what 
may be termed a statutory assignment 
to the workmen, to the amount of their 
unpaid wages, of the moneys payable 
by the proprietor to the contractor, 
so that the workmen are entitled to 
priority over the claims of creditors 
holding garnishipg or other orders 
against the proprietor in respect of 
such moneys, & such cereditors are 
entitled to be paid out of any balance 
in the order in which notices of their 
several claims were given to the pro- 
prictor.— BRYSON v. RosseR MUNI- 
CIVALITY (1909), 18 Man. L. R. 658.--- 
CAN. 


e. Against foreign — cluimants.} — 
Deft. a resident of Winnipeg, made 
three contracts with the garnishees 
forthe construction of certain buildings, 
in the provinces of Ontario, Manitoba 
& Alberta. Payinent under each con- 
tract was to be made in instalments 
as the work progressed, & on the certifi- 
eate of the engineer of garnishees. 
Pitfs. obtained judgment. against deft., 
& « garnishee order against garnishees 
in Manitobain May, 1911, for $4,765.47, 
& garnishees paid into ct. $2,480.42, 
admitted due to deft, by them on all 
three contracts. Subsequently certain 
other creditors took proceedings against 
deft. in Alberta, & at the dute of these 


motion, & the Alberta creditors came 
in as purties, & claimed to share in 
the proceeds of the moneys paid in :-— 
Held: pltfs. entitled to whole of fund 
in ct. with costs as against other 
claimants.—EMPIRE Sasi & Door Co, 
ve McGREEVY (1912), 22 WL. 1. RR. 372; 
8b. L. Rh. 27; 22 Man. L. R. 6763 8 
W. W. RR. 128.—-CAN. 


PART V. SECT. 1, SUB-SECT. 8. 


22421. By payment—Under order of 
court.j—-Under the garnishee clauses 
in C. L. P. Act (2. kK. T.), an overduc 
promussory note in the hands of the payee 
is able to be attached by a judgment 
creditor, & payment by the garnishee 
of the amount to the judgment creditor 
of the payee, in pursuance of a judge’s 
order, is a valid discharge.—ROBLE: 
E RANKIN (1884), 11 5S. CG. RR. 137.— 
A e 
d. .4g against solicitor holding 
lien. }-—-Upon the application of a solr., 
having wo lien in respect of a debt 
uttached, the attaching order will be 
discharged as aguinst him. But the 
party against whom such an order has 
been made is not entitled to its dis- 
charge ou the ground of the existence 
of the lien in favour of his solr.— 
COPTON +. VANSYETART (1873), 6 P. R. 
Ot. -CAN, 
court — Without 


e. Payment tutu 
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Secl, 1.—Altachment of debls—Garnishee order: 
Sub-sects. 8 & 9. 


Ba sack dee Sect. 2: Sub-sect. 1.] 


given by B. to C., & consequently A.’s assignees 
were entitled to recover it from Bb. 

Semble: payment by the garnishee to the 
judgment creditor upon notice of the attachment 
is no discharge of the debt due from the garnishee 
to the judgment debtor, but there must be a 
judge’s order for payment.—TURNER v. JONES 
(1857), 1 H. & N. 878; 26 L. J. Ex. 262; 28 
LL. T. O.S. 341; 5 W. RR. 318; 156 BE. R. 1457. 
Annotations :—Consd. Wood v. Dunn (1866), L. R. 2 Q. B. 

73. Refd. Lowe v. Blakemore (1875), L. R. 10 Q. B. 485. 

2243. —-—-.|-—A garnishee order cannot be 
reviewed by the Admity. Ct.; & therefore the 
payment under a garnishee order of costs pro- 
nounced due to a successful party by decree of the 
ct. is satisfaction of the decree, even as against 
the party’s proctor claiming his lien.—THE OLIVE 
te Sw. 423; 5 Jur. N. S. 445; 166 E. R. 
Annotations :—Distd. The Leader (1868). L. R. 2 A. & 2b. 

314. Refd. The Jeff Davis (1867), L. R. 2 AL & FE. 0. 

2244, - -.|--In an action by pltfs. as 
trustees, under a deed of assignment according to 
Bkpcy. Act, 1861 (c. 134), to recover a debt due 
from defts. to the assignor, it was alleged & 
admitted upon the record that a garnishee order 
for payment. of the debt was served upon defts. 
before they had notice of the deed, & before the 
registration of it, & that they paid the debt 
to the judgment creditor in order to avoid execu- 
tion, & because they could not otherwise avoid it : 
—Held: this payment was a good defence to the 
action, as being compulsory, & under the sanction 
of a ct. of competent authority.--Woop v. DUNN 
(1866), lL. R. 2 Q. B. 733; 7B. & S. 94; 3861. J. 
Q.B.27; 15 L. 7.411; 15 W. R. 180, Ex. Ch. 
Annotations :- ~Folld. Turnbull ». Robertson (1878), 47 

J. J. Q. B. 294. Consd. Martin v. Nadel, [1906] 2 K. B. 

26. Refd. Kuropean Bank v. Fox (1866), 15 L. T. 288; 

Barnfather v. Barrow, Barrow, Page & Draper (1877), 

37 L. T. 2315 Cronmire vo. Mac Colla (1893), 9 T. L. RR. 

549. Mentd. London Corpn. v. Cox (1867), L. R. 2 H. lu. 

2395) Ponsford, Baker v. Union of London & Smith’s 

a [1906] 2 Ch. 444; Ranson v. Platt, [1911] 2K. B. 


2245. ~——.j~ Payment into ct. by a 
garnishee under a judge's order is a payment 
within C. L. BP. Act, 1854 (c. 125), s. 65, & dis- 
charges the garnishee; & subsequent execution 
of a composition deed by the debtor will not 
prevent the creditor being entitled to the money 
so paid into ct. A. having signed judgment 
against B., a solr., obtained a garnishee order 
against C., who owed BL. a bill of costs ; C. obtained 
further time for taxing the bill on payment into 
ct. of £25, B. subsequently, & before the taxation 
was complete, exccuted a composition deed & 
gave notice to C. not to pay the amount of the 
bill to A. The bill when taxed was found to 
exceed £25. On an application by C. for the 
repayment to him out of ct. of the £25 :—Held: 
the payment into ct. was within the above scct., 
& discharged C. as against B., & A. was entitled 
to the £25.-—-CULVERHOUSE v. WICKENS (18638), 
R38 CG. P. 2053 387 L. 9. CG. P2107; 17 LT. 
478; 16 W. R. 402. 

















judye’s order.}—Payment into ct. by 
garnishee upon inere notice of the 
attachment without a judge’s order 
directing him todo so is not a bar to 
an action brought, wgainst him by 
(IS82), 2 Po. 461 “can, 
{. - After action broa 
FUUYIEE, Joo 
On Aug. 5, 1899, u creditor of pltf. ct. 
issued a summons out of a division ct. 
Claiming $64 from pitt. & Claiming to 


uttach moneys in the hands of deft., 
as garnishee to answer piif.’s debt, & 
served it on both primary debtor & 
garnishee on the day of its issuc. 
Aug. 17, this action was brought. in 
a county ct. to recover $133.40. 
Aug. 28, the garnishee (deft. in this 
action) paid $57.50 inte the division 
On Sept. 6, judgment was given in 
the division et. for the primary creditor 
ugainst the primary debtor (pltf. in 


EXECUTION. 


2246. Order made without notice of 
lien of third party.|—TuHE LEADER, No. 2236, ante. 

2247. .|\—A., having recovered judg- 
ment in a county ct. against B. for a sum of £18, 
the judgment debtor obtained judgment in an 
action in the superior ct. against C. for £44. A. 
thereupon on July 5 served a garnishee summons 
in the county ct. on C., attaching all debts due 
from C. to B. On July 7, B. issued execution. 
against C. for the amount of his judgment debt 
& costs, & the sheriff, on the same day, seized 
goods of C. to satisfy the amount. C. thereupon, 
after offering to pay to the sheriff the amount 
due from him to B., deducting the amount of H.’s 
judgment debt to A. mentioned in the garnishee 
summons, of which he gave the sheriff written 
notice, paid the whole amount under protest. 
Upon the hearing of the garnishee surnmons the 
county ct. judge refused to make any order against 
©. :—Held: C,. having been compelled by process 
of law to pay the debt, though atter service of the 
garnishee summons, was discharged; & it was 
not his duty to have applied at chambers for an 
order to relieve him from the execution.--TURN- 
BULL v. ROBERTSON (1878), 47 L. J. Q. B. 294; 
38 L. T. 389; 42 J. BP. 4403 26 W. R. 557. 
Annotations :-—Refd. Cronmire vu. Mac Colla (1893), 9 

T. L. R. 5493; Robsov v. Smith, (1895) 2 Ch. 1138. 

22418. —-—- —-.—.]-- No payment but a payment 
made by compulsion of law can discharge a 
garnishee from his original liability to his creditor. 
LONDON COoRPN, v. LONDON JOINT STock BANK 
(1881), 6 App. Cas. 393; 50 L. J. Q. B. 5045 45 
L.T. 81; 29 W. BR. 870, I. Le; affg. 8. C. sub nom. 
LONDON JoInr Srock BANK v. LONDON CORPN. 
(1880), 5 C. P. D. 404, C. A. (1875), 1 C. P. D. 1. 
Annotations :--—~Refd. Robson v. Smith (1895), 72 L. T. 559; 

Martin v. Nadel, [1906] 2 K. B. 26. entd. St. Leonard’s, 

Shoreditch, Grdns. v. Franklin (18738), 47 L. J. Q. B. 

727; de Price, lac p. Sear (1881), 17 Ch. D. 74.35) Vickers 

v. Stevens & Coneeption Gold Mining Co. (1881), 44 L. 'T. 

re ; FP aed & International Commercial Co., [1891] 














2249. —-— - —~—.}~-RoOBSsON v. SMITH, No. 2049, 
ante. 
2250, —— ——.]— PRITCHETT v. ENGLISH & 


COLONIAL SYNDICATE, No. 2225, ante. 

2251. —-— Debt owed to foreign corpora- 
tion.|—Swiss Bank Corpn. v. BOEHMISCHE 
INDUSTRIAL BANK, No. 2170, ante. 

Compure No. 2169, ante. 

——— Before service of order nisi.|-—See Sub- 
sect. 5, C., ante. 

2252. -.--- Where debt conditional only.|—- 
HOWELL v. METROPOLITAN DistricT Ry. Co., No. 
2086, ante. 

2253. To creditor of bankrupt-—-No dis- 
charge.|--Where a debtor commits an act of 
bkpcy., & judgment is subsequently obtained 
against him by a creditor who obtains a garnishee 
order nist attaching a debt due to the judgment 
debtor, the garnishee ordcr nisi does not justify the 
garnishee in forthwith paying the debt to the 
judgment creditor, & if he does so, the debt will 
still form part of the judgment-debtor’s estate by 
virtue of the relation back of the title of the trustee 
in bkpcy. to the act of bkpcy. The ct. will in 
such a case order the garnishee, upon an applica- 








this action) for $64 & against the 
garnishee for $57.50. On Oct. 5, 
pitf. delivered his statement: of claim 
for the whole $113.40 -—J/leld: the 
service of the Bsulinons was no bar tu 
this action ; the defence that deft. was 
discharged as to $57.50 by hix payment 
into the divislon ct. was a defoner 
which did not arise until the payment 
was inrade & judgment given in the 
division ct., & was consequently 


On 
On 


Parr V. ANALOGOUS PROCEEDINGS. 


by the trustee, to pay the amount of the: 
attached debt to the trustec.---Re WEBSTER, Ex p. 
OFFICIAL RECHIVER, [1907] 1 K. B. 6233; 76 
L. J. K. B. 380; 96 L. 'T. 832; 23 'T. L. R. 275. 
51 Sol. Jo. 230; 14 Mans. 20. 


SUB-SECT. 9.---Costs. 

See, now, RK. S. C., Ord. 45, r. 9. 

2254. Discretion of court.) —- JOHNSON _ v. 
DiamMonp, No. 2122, ante. 

2255, —---.|——Pltf. having obtained judgment 
& being unable to obtain payment of his debt, 
obtained under R. 8S. C., Ord. 42, r. 82, an order 
to have the debtor examined as to his means. 
The debtor on his examination admitted having a 
retiring pension & a balance at his bankers ; 
pltf. then obtained a garnishee order against the 
bankers & by that means recovered part of his 
debt. He then applied for his costs of the 
examination proceedings & of the garnishee pro- 
ceedings. The master refused to make any order 
on the ground as was stated, by affidavit, that the 
practice in the Q. B. Div. was to treat such pro- 
cvedings as a luxury the costs of which pltf. could 
not throw on deft. Pltf. appealed; the judge 
in chambers dismissed the appeal, as was stated 
on the same ground, & refused leave to appeal ; 
pltf. applied to the Ct. of Appeal who gave leave 
& he then appealed against the order in chambers : 
Held: as by the express terms of the Jud. Act, 
1873 (c. 66), 8. 49, no appeal will lie from any 
order as to costs which are left to the discretion 
of the ct. except by leave of the judge making 
such order & the costs in question were by the 
terms of R.S. C., Ord. 48, r. 34, & Ord. 45, r. 9, 
in the discretion of the judge the appeal must. be 
dismissed, though the ct. stated their inability 
to understand the practice alleged to exist in 
the Q. B. Div. that examination of debtor as to 
his means & proceedings to attach debts due to 
hina were luxuries the costs of which debtor ought, 
not to be called on to pay.-- ADLINGTON @. 
CONYNGHAM, [1898] 2 Q. B. 402; 67 TL. J. Q. BL. 
926; 70 L. 'T. 232, C. A. 

2256. Writ issued without ord2r as to costs—- 
Successful party entitled.|— Jounson v. DIAMOND, 
No. 2122, ante. 

2257. Judgment creditor refusing to proceed— - 
Garnishee entitled to costs.]|—WINTLE v. WILLIAMS, 
No. 2210, ante. 

2258. Costs of abortive proceedings.|- - Where, 
under an order directing an account of what was 
due to a party in respect of costs of proceedings 
taken by him to enforce a judgment in the Exch. 
Div., the taxing master to whom the bill of costs 
was referred disallowed the costs of certain abortive 
garnishee summonses. On a summons to review 
the taxation :—Held: (1) the taxing master was 
not precluded by the form of order from disallowing 
any costs that he thought proper, & that, under 


ae ne, 








u defence arising after action brought. ; 
Kuch payment & judgment could 
not have relation back to the time of 


to an issuo arising out of garnishment 
proceedings is out of the Jurisdiction, 
there is power under Rule $75 to order 
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lt. S. C., 1875, Ord. 6, ry. 26, he was bound to do so ; 
(2) the costs in question were properly disallowed. 
~ SIMMONS v. STORER (1880), 14 Ch. D. 154; 
a J. Ch. 121; 42 L. T. 291; 28 W. RR. 408, 

2259. No appeal except by leave of judge.|— 
ADLINGTON v. CONYNGHAM, No. 2255, ante. 

2260. Set off of costs—Against Judgment debt — 
Judgments between same parties--In diferent 
actions.!—In an action in the Lligh Ct. against the 
treasurer, secretary, & other members of a club 
upon their joint & several agreements to repay 
moncy advanced to the club, pltf. signed judgment 
for the debt & costs amounting to £84 6s. against 
the treasurer in default of appearance, & afterwards 
obtained judgment with costs against the secretary 
in a county ct. to which the action was remitted. 
There was a debt of £48 due to the treasurcr from 
the club, which had a sum of money exceeding 
that amount deposited in a bank in the names of 
the secretary, the treasurer, & another person. 
Pitf. obtained a garnishee order at chambers for 
the payment of £48 of this sum to him, but on the 
appeal of the secretary the Ct. of Appeal discharged 
the garnishee order so far as it purported to 
attach the fund, & directed pltf. 40 pay the secre- 
tary’s costs of the garnishee proceedings. Pitt. 
claimed to set off a proportionate amount of his 
judgment against the secretary in the county ct. 
against the costs of the garnishee proceedings 
duc from him to the secretary :—Held : he was not 
entitled to do so under R.S. C., Ord. 45, rr. 14 
& 27 (21), since those rules only applied to a set off 
as between the same parties in the same action ; 
nor was he entitled to do so under the equitable 
jurisdiction of the ct. since that jurisdiction was 
never exercised where the judgments, although 
between the same parties, were between them in 
different capacities. —Davip v. Rees, [1904] 2 
K. B. 485; 731. 5. K.B. 729; 91 L. T. 2445 52 
W.R.579; 20'1T. 1. R577 5 48 Sol. Jo. 603, C. A. 
Annotations > -Refd. Bake vr. French, [1907] 1 Ch, 428; 

Reid «. Cupper, [1915] 2K. B. 147; Puddephatt vr. Leith 

(No. 2), (1916) 2 Ch. 168. 

2261. - In different capacities.|— 
Davin v. REEs, No. 2260, ante. 


-CHARGING ORDERS ON STOCKS, 
SHARES, ETC. 
SuB-SECT. 1.—IN GENERAL. 

Charging orders on partner’s interest in partner- 
ship property.]—Sce Partnership Act, 1890 (c. 39), 
s. 23; KR. 8. C., Ord. 46, rr. La, 1B. 

2262. Nature of process.|---No order charging 
stock under Judgments Act, 1838 (c. 110), will be 
made absolute where the judgment debtor has died 
before the order nisi has been obtained. 

An order nisi, charging certain stock standing 
in the name of a judgment debtor, had been made 
absolute at chambers, although it was in evidence 


Siecr. 2. 


Tarilf.---GREAT 
. WHIT- 
R. 401.— 


in the Small Debt 
Wrst Lire ASSURANCE Co. 
CHELOW (1912), 1 W. W. 


tho Bervice of the suinmons.—-Picka™~ 
v. Tims (1900), 19 P. R. 109.—CAN. 


Vay mee 


us to his liability, niay apply —....- 
Attachment of Debts Gt a 15, for 
of tho garnishee order, 


PART V. SECT. 1, SUB-SECT. 9. 


Deeety 3 fae costs—— Party out of 
-‘Vhere one of the parties 


security for costs.—CANADIAN BANK OF 
COMMERCE v. MiIppLeron (1887), 12 
P. R, L21.—CAN. 

k, —-—-.}-—In an issue between a 
judgment creditor & a garnishee as to 
the liability of the iatter to the judg- 
ment debtor :-—/eld : there was power 
to order security for costs. -MDWARDS 
v. Ep WARDS (E888), 12 P. R. 583,.—-CAN. 

lh dw small debt — euses.) -—- As 
between party & party in garnishee 
proceedings in small debt suits, the 
only costy taxable are those set out 


CAN. 

m., .)-—- Garnishee proceedings 
inasinalldebtaction must be considered 
as proceedings in the original action 
& the costs thereof taxed on tho sinall 
debt. scale.--CILAMBERS v. CORBEAU, 
IMPGRIAL BANK OF CANADA, GAR- 
NISTIEK, [1920] 1 W. W. R. 715.-—--CAN. 


PART V. SECT. 2, SUB-SECT. 1. 

2262 i. Nature of proccss. |}—A charg- 
ig order absolute is a ct. order which 
may be made by a judge sitting in 
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. 2.—Charging orders on siocks, shares, e(e.: 
Sub-sec's. 1, 2,3 & 4.) 
that at the time the order nisi had been obtained 
the judgment debtor was dead. Deft.’s extrix. 
now appealed against the order :— Held: the order 
must be rescinded, as a charging order, under 
above Act, was merely in lieu of the old remedy 
of arrest by mesne process, & was only co-extensive 
with such remedy, & therefore could not be put 
in force where the judgment debtor had died before 
the order nisi had been obtained. —FINNEY v. 
JLINDE (1879), 4 Q.B. D. 102; 48 L. J. Q. B. 275; 
40 L. T. 193 ; 27 W. R. 413, D.C. 
Annotations :—Expld. Stewart v. Rhodes, [1900] 1 Ch. 386. 
Refd. Jte Hutchinson, Ex p. Plowden (1885), 54 L. T. 302. 


SUB-SECT. 2.—By WHOM MADE. 

2263. Judge in chambers.!-—— Brown v. Bam- 
FORD, No. 2826, post. 

2264. Probate Division.|— Matrimonial Causes 
Act, 1857 (c. 85), s. 52, does not transfer to the ect. 
for divorce the powers of the Ct. of Ch., which are 
ancillary to the enforcement of its decrees, but 
only those powers which are necessary for the direct 
enforcement of them, such as writs of execution 
& process in contempt. Hence the power given to 
the Ct. of Ch. by Judgments Act, 1838 (c. 110), 
ss. 14, 1&, on the application of a judgment creditor 
to make a charging order on stock standing in the 
name of, or beneficially belonging to, the judgment. 
debtor, cannot, be exercised by the judge of the ct. 
for divorce.~-CLARKE v. CLARKE (1873), L. BR. 3 
P.& D.57; 42L.3.P.&M.72; 28L.7T. 911; 21 
W. AR. 776. 

Annotations :- Reid. Heath vr. Heath (1874), 22 W. J. 266; 

Oliver v. Lowther (1880), 42 L. T. 47. 

2265. Judge of King’s Bench Division --Cash 
standing to credit of dektor in Chancery Division. | 
—BRERETON v. EDWarDbs, No. 2314, post. 

2266. Registrar in bankruptcy.]—A debtor, 
against whom a receiving order had been made, 
paid money into ct. to satisfy his debts in full. 
The receiving order was then rescinded by an order 
which directed the official receiver after paying 
the debts & deducting his costs, charges & expenses 
to pay the balance in his hands to the debtor. A 
subsequent unsatisfied judgment creditor applied 
to the registrar in bkpcy. for a charging order upon 
the balance of the fund in the hands of the official 
receiver :— Held: the registrar had jurisdiction to 
make the order.—/te Prior, La p. Prion, [1921] 3 
K. B. 333; 901. J. K. B. 1222, C. A. 3 subsequent 
proceedings, sub nom. Re Prior, Hx p. TRUSTER, 
[1922] B. & C. R.1, C. A. 


SUB-SECT. 3.—IN RESPECT OF WHAT JUDG- 
MENTS OR ORDERS. 
2267. Must be for ascertained sum-——-Sum to be 
found due on taking an account.|—A decree for 


chambers. —- BOYLAN v. BLOXSOME Pp. 
(1892), 11 N. 4%. L. R, 49.-—-N.Z. 


_ ne -~-— IHow oblained.)-~ A charg- 
ing order under 3 & 4 Viet. ce. 105, 
4. 23, can only be obtained by a petition. 
-HODGENS v. HopGENxs (1877), 11 
1. R. iq. 439.~IR. 
0. — — Kyuity to set-off--Ezisting 
betwcen garnishee & judgment debtor., 
A charging order is subject. to any 


equity to a set-off which may exist q. District 


——— Stakes wpon a horse race.| 
—-A charging order absolute cannot, 
be made against stakes upon a horse- of 
race in the hands of uw racing club, 
because no action can be brought or 
maintained for them.-—-PATIKRSON ¢. 
Mp (1915), 34 N. 4. I. R. 746.— 


PART V. SECT. 2, SUB-SECT. 2. 
court fJudge.J—-~-A 


EXECUTION. 


payment of what shall be found due to pltf. upon 
an account directed by the decree docs not entitle 
him to a charging order under Judgments Act, 
1838 (c. 110), s. 18.—CHaDwWIck v. Hour (1856), 
8 DeG.M. & G. 584; 26L. J. Ch. 76; 27L. T. 0.8, 
286; 2 Jur. N.S. 918; 4 W. R. 701; 44 B. RR. 
515, L. JJ. 

Annotation ----Consd. Clarke v. Clarke (1873), L. R. 3 P.& D. 

ot. 

2268, -~-— .|---A decree was made in the 
suit of W’. v. 7’., declaring pltfis. entitled to one- 
fifth share of the proceeds of the sale of certain 
personal property which had been received by 
defts., & directing an account of what was due to 
pltfs., & ordering defts. to pay to them what should 
be found due, together with the costs of the suit. 
Part. of the proceeds of the sale had been previously 
paid into ct. in another suit of H. v. 7’. against the 
same defts., & by a decree in that suit had been 
ordered to be paid to defts. As soon as the decree 
in W.v. 7. had been pronounced, & before it was 
drawn up, pltfs. obtained an order ex parte for a 
charging order visi against defts. charging the fund 
inct.in H.v. 7., & for astop order in the meantime. 
On defts. showing cause against the order : --/Teld : 
(1) the specific sum due to pltfs. not. being ascer- 
tained, nor the costs taxed, the charging order was 
irregular, & must be discharged (2) the ct. could 
not grant a stop order until pltfs., by some inde- 
pendent proceedings, had established their right 
to attach the fund in ct. in the suit of H. v. 7’. — 
WIDGERY v. TEPPER, LIALL v. TEPPER (1877), 6 
Ch. D. 38645 387 L. T. 297; 25 W. RR. 872, C. A. 

2269. --— Costs prior to taxation.) Where 
plti.’s bill had been dismissed with costs, an order 
nisi charging railway shares belonging to pltf. with 
the amount of deft.’s costs when taxed was made 
before taxation upon the application of deft.— 
BuRNS v. IRVING (1876), 3 Ch. D. 2915 46 1. J. Ch. 
423; 34L. 7. 752; 25 W. RR. 66; 3 Char. Pr. Cas. 
385. 





2270. —-— — —.|-—-WibGery ev. Tepper, TAL 
v. TEPPER, No 2268, ante. 
2271. ---—- Sum payable at future date.|.- 


Upon judgment in an action declaring that deft. 
is hiable to pay to pltf. a certain sum & decreeing 
payment to be made on or before that day three 
months pltf. is at once entitled under Judgments 
Act, 1838 (c. 110), 8. 14, to obtain a charging order 
upon stock & shares standing in the name of deft. 
— BAGNALL v. CARLTON (1877), 6 Ch. D. 180; 47 
L. J. Ch. 515 36 L. T. 730; 26 W. R. 71. 

2272. -~---- Instalment in arrear.|—WooDIHAM 
SMITH v. Epwarps, No. 263, ane. 

2273. Decree directing payment into court.|- - 
A decree directing payment to the credit of the 
cause, does not constitute pltf. a judgment creditor 
of deft. under Judgments Act, 1838 (c. 110).— 
WARD v. SHAKESHAFT (1860), 1 Drew & Sm. 269 ; 
21.7. 203; 8 W. RR. 3385 3 62 E.R. 381. 

Annotation :— Refd. Taylor v. Roe, {1894} 1 Ch. 413. 


in the hands of the receiver made with- 
out previous permission or sanction 
the ct. for such attachinent is 
improper & irregular, & the ct. will 
refuse to recognise it.—MANOMMED 
AOUURUDDEEN 0. MAHOMMED NOOROOD- 
DEEN (1893), 1. L. R. 21 Cale. 85.-- 
IND. 
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dis 8. Judgment  obfained by awtfe 


between the garnishee & the judgment 
debtor, although the amount the 
garnishee is entitled to set-off is not. 
ascertained at the dute of the charging 
order being nade absolute.--NATITAN 
Y. Eu (1836), 4 N. ZL. 2. 316 (8. CL). 


trict ct. judge has Jurisdiction to make 
a charging order, ---BIGELOW & KINSMAN 
v. WESTMAN, [1921] 3 W. W. BR. 148.-— 
CAN. 

vr. Moncey in hands of receiver -— 
Attuchinent of—~Irregular without sanc- 
tion of Court.) -~Anattachment of money 


dum sola,J—-To obtain o charging order 
it is net necessary that the judgment 
should be revived. Therefore the ct. 

ranted the order ou the petition of 
wusband & wife on a judgment obtained 
by the wife dum sola without its having 
been revived.—IRWIN v. NESBIT (1848), 
13 1. Eq. lt. 125.—IR. 


Parr V.—ANALOGOUS PROCGEEDINUS. 


SuB-secr. 4.—1IN Wuat Casks ORDERS MAY 
BE MADE. 

2274. Municipal corporation—Funds in court 
proceeds of sale of advowson.|—-By a decree, made 
on the hearing of an information against a corpn., 
defts. were ordered to pay the relator his costs of 
such information. An advowson belonging to the 
corpn. had been sold, under the powers of Municipal 
Corporation Act, 1835 (c. 76), & the amount of the 
proceeds stood to the credit of the corpn. at the 
Bank of England :—Held: the relator was entitled 
to have a charging order for the amount of these 
costs upon this fund.—A.-G. v. THETFORD CoRPN. 
(1860), 2 L. T. 370; 24 J. 1. 611; 8 W. R. 467. 

2275. Married woman—Property settled without 
power of anticipation.|~-Marricd Women’s Pro- 
perty Act, 1870 (c. 93), s. 12, extends to property 
settled to the separate use of a married woman 
without power of anticipation. After the passing 
of the Act, & on the same day on which a marriage 
took place, but subsequently thereto, judgment 
was centered up against the wife for a debt incurred 
previously to the marriage. The judgment 
creditors subsequently obtained a charging order 
on the wife’s interest in a fund in et., 10 the income 
of which the wife was entitled, for her separate 
use, without power to anticipation :—Held: the 
charging order constituted a valid incumbrance on 
the fund.— SANGER v. SANGER (1871), L. R. 11 Eq. 
470: 40 L. J. Ch. 872; 24 L. T. 649; 19 W. R. 792. 
elnnoitations :—Mentd. Re Hedgely, Small v. Hedgely (1886), 

St Ch. D. 379; Axford v. Reid (18589), 22 Q. B.D. 548. 

2276. ~- --—-.j/—-A married woman having 
property settled to her separate use, with restraint 
upon anticipation, concurred in a fraudulent mtge. 
of such property, concealing the restraint upon 
anticipation. The mtgee. obtained a judgment 
against her for the amount Jent, & a charging order 
to charge her next accruing dividend :—Held : 
such charging order must be discharged, for in no 
case & by no device could the restraint upon 
anticipation be evaded.— STANLEY 1 STANLEY 
(1878), 7 Ch. D. 5893; 47 L. J. Ch. 2565 37 L. Tb. 
7773 26 W. R. 310. 

-{nnotations :-—-Consd. Hood Barrs +. 
Q. B. 559.) Refd. Re Glanvill, Iciis «. Johnson (1886), 31 
Ch. D. 532. Mentd. Cabillo. Cahill (1883), 8 App. Cas. 420; 
Hyde v. Hyde (1888), 13 P. D. 166; Bateman v. Faber, 
{1898} 1 Ch. 144. 

2277, -—---- -|—-Where, before Married 
Women’s Property Act, 1882 (c. 75), came into 
operation, a fund was settled on a married woman, 
& the settlement contained the usual clause against 
anticipation :— Held: sect. 19 of the Act, not being 
retrospective, did not allow a judgment creditor 
to obtain a charging order on this fund, even 
although the debts were contracted by the married 
woman before the settlement was made & were for 
her maintenance, & were secured to the judgment 
creditor by a charge made by her on the property 





Catheart, [1894] 2 
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so settied.—SMmituy v. WuirLteck (1886), 55 L. J. 

Q. B. 286; 34 W. R. 414; 27. L. R. 411, D.C. 
See, generally, HUSBAND & WIFE. 

2278. Infant—Debt for which infant not legally 
liable.|—A charging order under Judgments Act, 
1838 (c. 110), ss. 14, 15, has no greater effect than 
an instrument of charge executed by the judgment 
debtor would have had. Accordingly, where D., 
after the passing of Infants Relief Act, 1874 (c. 62), 
obtained judgment by default against O. for a 
debt which was in fact for money lent by him to O. 
during O.’s infancy, & D. subsequently obtained 
a charging order upon a fund in ct. belonging to 
O.: —Held: inasmuch as the debt on which the 
judgment & charging order were founded was void, 
the charging order was inoperative.—Re ONSLOW’S 
Trusts (1875), L. R. 20 Eq. 677 ; 44 L. J. Ch. 628. 
Annotation :-—-Expld. Ie Leavesley, [1891] 2 Ch. 1. 

2279. Lunatic-——-Right of creditor to order on 
specified part of fund.J—On an application at 
chambers, under Judgments Acts, 1838 (c. 110), 
& 1840 (c. 82), by the judgment creditor of a debtor 
found lunatic by inquisition, for a charging order 
on funds standing in the books of the Paymaster- 
General of Ch. Div. to the credit of the debtor, 
who was described in such books as ‘ a person of 
unsound mind,” the judge ordered that ‘ so much 
of deft.’s interest in the fund so standing as afore- 
said should stand charged with the payment of 
the. . . amount due on the judgment as the Lords 
Justices sitting in lunacy might deem applicable 
to payment of the judgment debt ’’ :—Held: the 
Acts gave the judge no powcr to make an order 
providing that the amount to be charged should be 
determined by the Lords Justices, & the creditor 
was entitled to an unconditional order on a specified 
amount of the fund.—HorNE v. POUNTAIN (1889), 
23Q. B.D. 264; 58 L.5.Q. B. 418; 61 L. T. 510; 
543. P.37; 838 W. 1. 240, D.C. 

Annotations - -Consd. Re Leavesley, {1891) 2 Ch. 13; Re 
Plenderleith, [1893] 3 Ch. 332. Mentd. Re IFarnham 
(No. 1) (1896), 3 Mans. 109, 

2280. ---—- Debts incurred before lunacy.|— 
The effect of a charging order made by a judge in 
favour of a judgment creditor under Judgments 
Act, 1888 (c. 110), does not depend upon the 
capacity of the judgment debtor to give a valid 
charge, but) upon the validity of the Judgment ; 
& the sect. 14 of that Act, & the proviso in Judg- 
ments Act, 1840 (c. 82), s. 1, must be read as mean- 
ing that the judgment ereditor is to have the same 
remedies, & the order of the judge the same effect, 
as if the judgment debtor had made a valid & 
effective charge in favour of the judgment creditor. 

‘reditors of a lunatic, whose debts were incurred 
before the lunacy, after the lunacy obtained judg- 
ments against him, & also orders charging a fund 
in ct. in the lunacy with the amounts of their 
respective judgments, which orders were not in 





PART V. SECT. 2, SUB-SECT. 4. 

t. General — rule.j)--A charging 
order should not be granted except in 
respect of an asecertainod sum «, 
therefore, should not include an un- 
specified amount of costs.—-MILLER- 
Monse HARDWARK Co., Lp. vo. SMART, 
11917) 3 W.W. RR. 1113; 10 Sask. L. R. 
409; 38 D. lL. IR. 171.—CAN. 

a. —--—- Stockh--Where appointment 
Of receiver will not reach.|—~ Stuck 
standing in the name of a judgmout. 
debtor cannot be reached by the 
wppointment of a receiver, but a re- 
celver muy be appointed of the 
dividends. To a A the stock itself 
un order charging it may be granted 
npon notice of motion.--LREUANE v. 
Portus, [1917] 2 W. W. RR. 560.— 


b. —— JFhere existing wril issued 


d& leviable.|--DONOHOE v. MULLARKEY 
(1886), 18 L. I. Lr. 425.—IR. 

2275 i. Married woman —- Property 
settled without power of anticipation. }— 
Property settled by an ante-nuptial 
settlement to the separate use of a 
woman married before, the coming 
into operation of Married Women's 
Property Act, with restraint on 
anticipation, cannot be made the sub- 
jeet of a charging order in aid of a@ 
judgmont against such married woman 
after the coming into operation of the 
Act. ~—- HurcHings v. CUNNINGHAM 
(1871), 2 V. 2. (huw) 236.—AUS. 


2275 il. --—— -.J-—-Where amarried 
woman was entitled during the joint 
lives of herself & her husband to the 
interest of certain stock to her sole 
& separate use with a non-unticipation 
clause & there were certain limitations 





over as to the principal in favour of 
herself & her husband, the ct. upon 
petition by a creditor who had obtained 
a judgment against the husband & 
wife made an order charging the stock 
without prejudice to her right of 
receiving the interest during her 
coverture.---CARTER v. MATION (1841), 
VI. & K. 342.- -IR. 

c. Shures in mining company -—- 
Held by debtor on behalf of another. }— 
Shares in a mining co. & registered on 
the co.’s books in the name of a judg- 
ment debtor are not the subject of a 
charging order where the shares are 
held by the judgment debtor on behalf 
of another person.—PRYOR v. POWELL 
(1898), 23 V. L. R. 612.—AUS. 


d. Election — Deposit by  candi- 
date.) -The deposit of $200 made by 
M., w candidate at an clection, was 
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Secl. 2.—Charging orders on slocks, shares, etc.: 
Sub-secis. 4 & 5, A. & B. (a) & (6).) 


terms entorceable until the death of the lunatic 
or further order. The lunatic died insolvent, & 
upon an application by his administratrix tor 
payment out of the fund :—Held: the charging 
orders were valid & effective, & the judgment 
creditors were entitled to be paid the several 
amounts due thereon respectively out of the fund 
before transfer of any part thereof to the adminis- 
tratrix.— Re LieAvESLEY, [(189!] 2 Ch. 1; 60 
L. J. Ch. 385; 64 L. T. 269; 39 W. R. 276, C. A. 
Annotation :-~Refd. Re Plenderleith, [1893] 3 Ch. 332. 
2281. —-— Prior right of lunatic to be main- 
tained.| — Creditors of a lunatic not so found by 
inquisition obtained charging orders on a fund in 
ct. The master approved a scheme for the main- 
tenance of the lunatic which would gradually 
exhaust the capital of the fund :—Held: a proper 
allowance should be made for the maintenance of 
a lunatic, though the effect be to destroy the 
creditors’ security; & the creditors were not 
entitled to impound so much of the capital as 





was sufficient to satisfy their claims. Re 
PLENDERLEITH, [1893] 3 Ch. 382; 62 L. J. Ch. 


9935 69 L. TT. 8253 58 J. P. 161; 42 W. R. 

224; 37 Sol. Jo. 699; 2 2. 625, C. A. 

Annotations :—Consd. Re Clarke, [1898] 1 Ch. 336. 
wte Brown, Liewellin v. Brown, (1900) 1 Ch. 489. Refd. 

Fe Winkle (1894), 63 L. J. Ch. 541. Mentd. 7t?¢ Farnham 

(1896), 74 L. T. 214; Davies v. Thomas (1900), 83 L. T. 11. 
_ 2282, ——~- —--—.]—The rule of administration 
in lunacy that the obligations of a lunatic are 
postponed to the needs of the lunatic does not 
affect funds in the High Ct. 

A judgment creditor of a lunatic obtained a 
charging order on funds of the lunatic in ct. :— 
Held: the balance only of the funds, after satis- 
fying the charge, should be transferred to lunacy.-— 
fte BROWN, LLEWELLIN v. Brown, [1900] 1 Ch. 
489; 69 L. J. Ch. 2343 $2 1L.'T. 83; G1 J. P. 327; 
48 W. Rh. 461. 

See, generally, LUNATICS. 

2283. Defaulting member of Stock Exchange- 
Funds assigned to official assignee.]—The rules of 
the Stock Exchange operate to effect an assignment 
of all the assets of a member of the Stock Exchange 
declared a defaulter to the official assignee of the 
Stock Exchange; & that assignment, unless in- 
validated in bkpcy. proceedings against the 
defaulter, is valid as against persons who are not, 
as well as those who are, members of the Stock 
Hxchange.—Lomas v. Gravis & Co., [1904] 2 
K. B. 557; 73 L. J. K. B. 803; 91 1. T. 6165; 20 
T. I. R. 6357, C. A. 

Annotation :—Refd. Ie Halstead, Ex p. Richardson, [1917] 1 

K. B. 695. 


Expld. 


See, generally, SrOCK EXCHANGE. 
Executor or administrator.|—Sce Execu rors. 


SUB-SEcCT. 5.—WUAT Srocks, ETC., MAY BE 
CHARGED, 
A. Government Stocks, Funds, etc. 
2284, Government stock.}— Cts. of equity will 
carry into executien their orders & decrees for costs 


EXECUTION. 


by charging the Govt. stock of the debtor under the 
provisions of Judgments Act, 1838 (c. 110); &, 
for that purpose, it is not necessary to give further 
proof of application for payment than is contained 
in the notice of the intended application to make 
the order for the charge ahsolute.--BLAKE v. WHITE 

(1839), 3 Y. &C. Ex. 434; 3 Jur. 749; 160K. R. 

772. 

2285. East Indla annuity. --- The East India Co. 
granted to deft. a pension in consideration of his 
distressed state & the services of his father :—Held : 
this could not be charged with a judgment debt by 
a judge’s order under Judgments Act, 1838 (c. 110), 
ss. 14, 15.—Morris v. MANEStTY (1845), 7 Q. 3B. 
G74; 14 L. J. Q. B. 285; 5 L. T. O. S. 240; 9 
Jur. 1034; 115 E.R. 643. 

Annotation :-—Refd. Witham v. Lynch (1847), 1 Exch. 391. 
2286. Annuity payable out of suitor’s fund.|—A 

judge at chambers having made an order under 

Judgments Act, 1838 (c. 110), 5. 14, & Judgments 

Act, 1840 (c. 82), s. 1, charging an annuity payable 

out of the ‘ suitor’s fund,’’ by order of the Lord 

Chancellor, in pursuance of 46 Geo. 3, c. 128, the 

ct. considering it doubtful whether or no the judge’s 

order was valid, refused to set it aside, as, by so 
doing they would deprive the party of the right of 
appeal.—Wirn am v. Lyncu (1847), L exch. Jat ; 
17L. J. Ex. 13; 10 L. T. 0.8. 1683 11 J. 2. Jo. 

821; 151 H.W. 166. 

Annotations :-—Consd. Robinson v. Burbidge (1850), 9 C. B. 
289. Refd. Graham v. Connell (1850), 1 L. M. & PP. 438. 
2287. Government annuity.}-— A judgment 

debtor was entitled, as sole exor. & legatee under 

the will of I)., to the arrears of a Govt. annuity 
granted for the life of D. He was also entitled as 
such exor. & legatee to a Govt. annuity in the name 
of I)., but granted for his own life :—JIeld : neither 
the arrears nor the annuity were chargeable under 

Judgments Act, 1838 (c. 110), 8. 14.-~TAybon v. 

TURNBULL (1859), 4 LU. & N. 495; 33 L. T. OLS. 

152; 157 BE. RS 98s. 

2288. Fund in court.|—A ct. of equity has no 
jurisdiction under Judgments Act, 1838 (c. 110), 
s. 14, to order moneys invested in the name otf 
the Accountant-Genecral to stand charged with a 
judgment debt recovered at law against the part 
entitled to such funds. —MILES v. PRESLAND (1810), 
2 Beav. 300; 48 E.R. 11963 sub nom. Re Cou, 
MILES v. PRESLAND, 4 My. & Cr. 431, lL. C. 
Annotation. -—Consd. Clarke v. Clarke (1873), L. R23 PB. & VD. 


2289. —-— Paid under sequestration order.}— 
Under a sequestration against A. for contempt 
sums had been paid into ct. & invested. A. had 
been ordered to pay certain costs to pltis., which, 
as A. was out of jurisdiction, they had been unable 
to obtain. Upon a petition by pltfs., the ct. 
charged the sum standing to the sequestration 
account, with the amount of these costs. —-WESTBY 
v. WESTBY (1852), 5 De G. & Sm. 516; 19 L. T. 
0. S. 243; 16 Jur. 915; 64 1. BR. 1228. 

An ouaiion :—Refd. Clarke v. Clarke (1873), L. 2. 3 P. & D. 





2200. —— .]|—Brereron v. Epwanns, No. 2314, 


post, 
2291. ——.]—TowNEND Jonus (1889), 5 


T. L. Kt. 609, D. C. 





Vv. 


paid into ct. by the clerk of the Execu- 
tive Council under a garmishing orde< 
issued in @ suit against M. This order 
was afterwards set uside. After- 
wards H., who had « judgment against 
M., wpplicd for a charging order :-~ 
il sce : the ed could not be charged. 
~~-Hown v. MARTIN 92), § 
baa Ga (1892), 8 Man. La. R. 
e. Money lodged in court—-In the 
nume of &@ mustcr.}—Pltf. has such an 


interest in money lodged in the name 
of the master of the ct. to the credit of 
the cause that the money so lodged 
may be made the subject of a charging 


order.--ADAMS Ww GILLEN (1875), 
fI. R. 9 ©, L. 148.--IR. 
f. -———.] --- Where deft. in an 


action in the K. B. Div. pays inoney 
into ct. denying liability, a judgment 
ereditor of pltf.’s may obtain an order 
charging pltf.’s interest, if any, in 


guch moncy.---Hoca (Jams) Sona & 
Go., Lrp. v. MceCLUuGHIN (1920), 54 
JL. T. 192.-~—IR. 


PART V. SECT. 2, SUB-SECT, 5.—A. 

g. Government stock — Judgment dc 
bonis testutoris—Against deblor as 
personal representative.} — The ct. 
refused to attach, at the instance of a 
judgment creditor, on & judgment de 
bonis testatoris against an extrix., 


Part V. —ANALOGOUS PROCEEDINGS. 


2292. —--— Proceeds of goods seized in prize.}-— 
In action (a) goods belonging to claimants were 
condemned as lawful prize. In action (b) goods 
belonging to the same claimants were ordered 
to be released subject to the payment by claimants 
of the costs of the proceedings. In action 
(a) claimants had given security for the Crown’s 
costs, but the amount of the security was 
insufficient to cover such costs, & the Crown 
therefore applied for a charging order for the 
balance against the proceeds of the goods ordered 
to be released in action (b) :——Held: goods ordered 
to be released in prize are not subject to execution 
at the suit of a creditor under municipal law; & 
no charging order should be made against the 
proceeds in action (6) for the balance of the Crown’s 
costs in action (a).—THE ORANJE NASSAU, [1921] 
P.190; 901. J.P. 257; 37 T. L. R. 4938. 


B. Public Companies. 
(a) In General. 


2293. What is a public company —Banking 
company.|-— Deft. held shares in U. Bank, & 
judgment having been obtained in an action 
against him, a judge at chambers made an order, 
under Judgments Act, 1838 (c. 110), s. 14, charging 
such shares with the judgment debt. On applica- 
tion to set aside such order, it appeared that the 
bank consisted of a great number of shareholders, 
& was carricd on pursuant to the terms of a deed 
of settlement, by which it was provided that the 
shares should not be transferred except by the 
consent of the directors, & also that if any order 
or decree was made against any proprietor by which 
his shares became charged, they were to be forfeited 
to the co. The co. was not registered under 7 & 8 
Vict. c. 110, but was entitled to sue & be sued by a 
public officer under 7 & & Vict. c. 113, s. 47, & 
County Bankers Act, 1826 (c. 46) :-—Held : it being 
doubtful whether the co. was a public co. or not, 
the order ought not to be set aside. —GRAHAM v. 
CONNELL (1850), 1 L. M. & PP. 438; 19 L. J. Ix. 
361; 15 L. T. OS. 282, 

Annotations :—Apld. Nicholls v. Rosewarne (1859), 6 C. 3B. 
N.5. 480. Consd. Ar p. Holden (1863), 13 ©. BL N.S. G41. 
2294. .|\—A banking co-partnership 

which made returns to the Stamp Office pursuant, 

to County Bankers Act, 1826 (c. 46) :—Held: to 
be a public co. not incorporated within Judgments 

Act, 1838 (c. 110), s. 14.---MACINTYRE v. CONNELL 

(1851), 1 Sim. N.S. 225; 20 L. J. Ch. 2845; 17 

L. T. 0.8. 197; 18 L. T. O. S. 24; 15 Jur. 529; 

61 H.R. 87. 

Annotations :—Consd. Nicholls v. Rosewarne (1859), 6 C. B. 


N.S. 480. Refd. fe Lysaght, Lysaght v. Lysaght, [1898] 
1Ch.115; Re White, Theobald v. White, {1913} 1 Ch. 231. 


2295. —--- Mining company on _ cost-book 
ee a eS v. ROSEWARNE, No. 2300, 
post, 

2296. What are funds of a public company— 
Not money paid for land.]—ROwINSON v. PEACE 
(1838), 7 Dowl. 93; 2 Jur. 896. 

Annotations :—Refd. France v. Campbell, Winter v. Campbell 

(1841), 9 Dowl. 914; Wood v. Wood (1843), 4 Q. B. 397 ; 


Watts v. Jefferyes (1851), 3 Mac. & UG. 422; Brercton v. 
Kuwards (1888), 21 Q. B. D. 488. 
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2297. What are ‘‘stocks & shares ’’—-Not 
debentures.}—-Debentures of a co. are not “ stock 
or shares ’’ of, or in a co. within R. S. C., Ord. 46, 
r. 1, or Judgments Act, 1838 (c. 110), s. 14, & 
therefore they cannot be made the subject of a 
charging order under that rule & sect.-—SELLAR 
v. BRIGHT (CHARLES) & Co., Lrp., [1904] 2 K. B. 
11635 73 lL. J. K. B.613; 9137. T. 9; 52 W. RR. 
563; 20 T. lL. RR. 586; 48 Sol. Jo. 571, C. A. 


(b) “ Standing in his own Name in his own 
Riyht.”’ 

See Judgments Act, 1838 (c. 110), s. 14. 

2298. Meaning of-——Distinguished from cases of 
director’s qualification shares.]— Semble: the 
words “in his own right’? have not the same 
meaning for the purpose of a charging order under 
Judgments Act, 1838 (c. 110), s. 14, as they have 
for the purpose of a qualification clause in arts. 
of assocn. In the former case bencficial interest 
is required.—Surron v. JINGLISH & COLONIAL 
Propuce Co., [1902 | 2 Ch. 502; 71 T. J. Ch. 685 ; 
87 1. 1. 4383; 50 W. R. 5715 18 Te LR. OFT: 
10 Mans. 101, 

Annotation -—Refd. Boschock 

(1906] 1 Ch. 

2299. Shares registered in name of debtor-— 
Certificata deposited as security.|— Deft., a registered 
owner of shares in a joint-stock co., deposited the 
certificate with HK. as a security for money advanced. 
Deft. afterwards borrowed a further sum from an 
insurance office, & executed to C. one of his sureties 
on that occasion, with the consent of E. who was 
the other surety, a transfer of the shares, accom- 
panied by a declaration of the terms of the transfer, 
& delivered both instruments to C. The money 
not having been paid to the insurance office, they 
claimed it from E. & C. when C. requested the 
insurance oftice to transfer the shares into his name, 
which they refused to do, on the ground that they 
had been previously served with a judge’s order 
nisi to charge the shares :--dlfeld: the shares were 
properly charged as shares standing in defl.’s 
name ‘in his own right ’’ within Judgments Act, 
1838 (c. 110), s. l4.-—-FULLER v. HARLE (1852), 7 
Exch. 796; 21 L. J. Ex. 314; 155 i. R. L172. 
ctnnotations :-—Consd. Nicholls vv. Rosewarne (1859), 25 


Proprietary Co. «. Fuke, 


lL. J.C. P. 2733 Gill v. Continental Gas Uniou Co. (1872), 
41 L. J. Kx. 176. 
2300. —---- Though sold & transfer accepted by 


vendee.] - (1) Qu.: whether a mining co. on the 
cost-book principle is a ‘ public co.’’ within 
Judgments Act, 1838 (c. 110), s. 14, so as to make 
shares therein liable to be charged with a judg- 
ment debt. An order under the statute having 
been made by a judge at chambers, the ct. con- 
firmed it, on the ground that by setting it aside 
they would preclude the judgment creditor from 
taking the opinion of a ct. of appeal. 

(2) Qu.: whether one who has sold his shares 
in such a co., & whose vendee has accepted the 
transfer, but has not caused it to be registered, is a 
person having shares ‘ standing in his name in 
his own right’ within the statute. -— NICHOLLS 
v. RosEWARNE (1859), 6 C. B. N.S. 480; 28 


funds lodged by her in that capacity 
in the bank of the judgment creditor. 
A Charging order will not. be made 
ugalnst Govt. stock, standing in tho 
name of a judgment debtor, upon a 
Judgment de bonis testutoris obtained 
against debtor as administratrix.—— 


, v. DAVENPORT (1872), 21 W. R. 


.— 
PART V. SECT. 2, SUB-SECT. 5.-— 
B. (a). 
h. What is a public company — 


Whether syndicate for working mine.}— 
Syndicate for working a mine held a 
partnership & not a public company 
whose shares could be charged by 
a charging order, — SCHACFER v. 

& (1899), 25 Ve Lb. Re. 2ot.-— 
AUS. 


k, Shares tno public company -— 
Where equiladly mortgaged. | Shares in 
a public co., stunding in the name of 
a judgment debtor, will be charged 
with the payment of the judgment 
debt, notwithstanding the existence 


of an equitable mtyge. affecting same.— 
DUNSTER v. GLENGALL (MARL) (1841), 
4 1r. Jur. 20.—IR. 


PART V. see we SUB-SECT, 5.— 


ht & 2 Viet. ce. 110---Ih here aot 
applicable. |}---Above Act if in force in 
this Provinec, authorises the issuing 
of a charging order against stocks 
standing in the name of debtor “in his 
own right or in the name of any person 
in trust for him,’? but docs not apply 
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Seel, 2.-—Charging orders on stocks, shares, eve. 
secl. 5, B. (b) & (ce); sub-sect. 6, A.) 

L. J.C. PP. 2738; 5 Jur. N.S. 1266; 7 W. R. 612 ; 

141 KH. R, 544. 

-tnnotations :-—As to (1) Consd. Fluester +, M‘Clelland (1860), 
& C. B. N.S. 357. Refd. Baker v. Tynte (1860), 6 Jur. 
N.S. 1192; Aap. Holden (1863), 13 C. B. N.S. 641. 
2301. ---— No beneficial interest in debtor.]— 

PItf. having obtained a charging order under 

Judgments Act, 1838 (c. 110), s. 14, a share standing 

in the name of deft. in a co., limited, the ct. refused 

an application to rescind the order made by deft. 
on the ground that the shares were held by him 
in trust for a third person.—CRAGG v. TAYLOR 

(1866), L. R. 1 Exch. 148; 4 If. & C. 158; 35 

L. J. bx. 923; 13 L. T. 756; 12 Jur. N.S. 320; 14 

W. R. 399. 

.fnnotations :-—Consd. Gill +. Continental Gas Union Co, 
(1872), 41 L. J. Kx. 176; Re Blakeley Ordnance Co., 
Coates’s Case (1876), 35 L. T. 6173; Cooper v. Griffin, 
[1892] 1 Q. B. 740. 

2302. --~--— -—---.|—In an action under Judg- 
ments Act, 1838 (c. 110), s. 15, against a co. for 
permitting the transfer of shares after notice of 
w charging order nisi, & before the making of it 
absolute, it is a good answer to show that the judg- 
ment debtor in whose name the shares stood had 
no beneficial interest in them.—G1L. vv. Con- 
TINENTAL GAS Co. (1872), 1s. R. 7 Mxch. 332; 41 
L. J. bx. 1763 27 1. 7. 424; 21 W. R. 111. 
atnnotations :-—Refd. Gray v. Stone & Funnell (1893), 69 

L. T. 282. Mentd. Wood v. Woad (1874), I R. 9 Exch. 


190; Edison General Electric Co. v. Westminster & 
Vancouver Tram. Co., [1897] A. C. 198, 


2303. — -- ——.|—C. transferred £1,000 stock 
of L. Co. into the name of his son without any 
consideration, & merely to qualify him as a director 
of that co., to be transferred to C. on request, 
which was ultimately done. C. received the 
dividends on the stock. The son was a contributory 
to B. Co., to whom he owed £3,000. The official 
liquidator of that co. gave notice to L. Co. of his 
intention to move for an injunction to restrain 
the son, as owncr of the stock, & that co. from 
dealing with it. Thereupon the official liquidator 
of B. Co. was informed of the true facts as to the 
ownership of the stock. The official liquidator 
of B. Co. immediately afterwards obtained a 
charging order against the £1,000 stock in L. Co. : 
--Held: that order must be discharged, not only 
on the ground of the notice, but also, because the 
stock was not standing in the name of the son of 
C. “in his own right.’’-—Re BLAKELY ORDNANCE 
Co., Lirb., COATES’S CASE (1876), 46 L. J. Ch. 367 ; 
351.7. 617; 25 W. R. 11). 

Annotation :~ -Apld. Cooper v, Griffin, [1892] 1 Q. B. 740. 

2304, —-—- —~..|—A judgment creditor cannot 
obtain a charging order under Judgments Act, 
1838 (c. 110), s. 14, charging shares standing in the 
name of the judgment debtor, where the judgment 
debtor is merely a trustee of such shares, which 
have been transferred to him solely as a qualifica- 
tion for the position of director, & in which he has 
no beneficial ownership, beneficial ownership in 
the debtor being essential to a charging order under 
the sect. CoorER v. GRIFFIN, [1892] 1 Q. B. 740; 


where such Ktocks have been fraudu- 
lontly assigned in order to avoid 
cxecution, —CAFFREY v. PHELIS (1876), 


EXECU 


satisfactorily, upon affidavil, that the 
stock was clearly applicable to 
purposes of the motion ; the ct. refused 


TION. 


Ol L. J. Q. B. 568 5) 66 LL. T. 6600; 40 W. BR. 420 ; 

S'T. i. R. 404; 36 Sol. Jo. 325, C. A. 

Annotations :—Folld. Howard wv. Sadler, [1893] 1 Q. B. 1. 
Consd. patton ®. English & Colonial Produce Co., (1902, 
2 Ch. 502. 


2305. ——.|—A. director of a railway co., 
incorporated by an Act providing that the qualifica- 
tion of a director should be the possession in his 
own right of a certain number of shares, sold his 
shares; but his name remained on the register as 
the person entitled to the shares & he continued to 
act as a director. A judgment creditor of the 
director having applied for a charging order on the 
shares under Judgments Act, 1838 (c. 110), 8. 14 :-— 
Held: the director might have possession of the 
shares in his own right without being the beneficial 
owner, & a charging order could not be made.-— 
Howarp v. SADLER, [1893] 1 Q. B. 1; 68 I. T. 
120; 41 W. R. 126; 37 Sol. Jo. 49; 5H. 45, D.C. 


Annotation :-—Consd. Sutton v. English & Colonial Produce 
Co., [1902] 2 Ch. 502, 





(c) ‘In the Name of any Person in Trust for 

him.” 

See Judgments Act, 1888 (ec. 110), 8. 143 Judg- 
ments Act, 1810 (c¢. 82), s. 1. 

2306. Contingent interest.|)-— The contingent 
reversionary life interest of a judgment debtor 
in the surplus, if any, of stock standing in the name 
of trustees, & assigned by him to another set of 
trustees on trust to sell it & pay his debts to a 
named amount, with a resulting trust, as to the 
surplus after such payment (subject to the present 
life interest of another person therein), in favour of 
the debtor, is chargeable under Judgments Act, 
1888 (c. 110), s. 14, & Judgments Act, 1840 (c. 82), 
s. 1, notwithstanding the doubtful nature of the 
interest & the uncertainty as to its extent.— 
BAKER v. TYNTE (1860), 2 i. & HH. 897; 29 L. J. 
Q. B. 233; 6 Jur. N.S. 1192; 121 BF. R. 335. 
«Annotation: Reid. Cragg v. Taylor (1867), L. R. 2 Exch. 

2307, - ——-.}—Deft., being possessed of shares 
in a public co., transferred them to B., as a security 
for a debt. Subsequently he assigned them, 
subject to B.’s debt, to trustees upon trust to repay 
a loan which had been made to him by his brother 
& to apply the surplus for the bencfit at the trustees’ 
discretion, of his wife, his children, or himscelf. 
There were other trusts for the benefit of his wife 
& children, & an ultimate trust on his wife’s 
decease & in case no child attained the age of 
twenty-one or being a daughter married before 
that age to deft. & his assigns :—J//eld : he had an 
“interest in the shares capable of being charged 
under Judgments Act, 1838 (c. 110), s. 14, 
Judgments Act, 1840 (c. 82), 8.) 1.—CRAGG v. 
TAYLOR (1867), I. R. 2 Exch. 131; 36 1. J. x. 
63; 15 1. 1. 584. 

Annotations :-—Distd.. Dixon vr. Wrench (1869), L. R. 4 

Kixch. 154 5 South Western Loan Co. +. Robertson (1881), 

% @. B.D. 17. Consd. Bolland v. Young, (1904) 2 K. B. 

ahs Refd. Ideal Bedding Co. v. Holland, [1907] 2 Ch. 

Vi. 

2308. Effect of imperative trust for sale—-Debtor 
entitled to proceeds.|—-Testatrix gave her whole 


against the stock so decreed to be paid 
to M.:—/leld: M. had not such an 
interest in the stock in ct. as that it 


the 


24 Gr. 344.-—CAN. to grant the order.--ANON. (1842), could be charged by an_ order. — 
2 Lee. Rep. 296.-—IR. Hopenns ». Hopagrens (1877), 11 
PART V. SECT. 2, SUB-SECT. 5.— -—~-,J -—- Two sinus = =oof stoek 1d. It. iq. 439.—IR. 


B. (c). 


m. Stock held in trust for another.) of HH. 


n. 
were decreed to be paid to M. as extrix. 
M. was Also a legatee under H.'s 


o. Shares held in trust for mort- 
gagee—-Cannot be attached for debt 


~-When it was sought, under 3 & 4d 
Vict. ¢. 105, to obtain an order to mako 
Judginents charges upon bank stock 
standing in tho names of the exors. 
of testator, who had left a legucy of 
£5,000 tu deft., but it not appearing 


will bat there had been no decree or 
order ascertaining that any part of 
the stock was due to her personally. 
BB. to whom costs were due by M. in 
her personal capacity sought by motion 
in the cause to obtain a charging order 


of mortgagor.J—The owner of an equil- 
uble interest In bank shares having 
mtged. them, they are standing in the 
hame of the legal owners in trust for 
the mtyee. & not in trust forthe mtgor., 
& therefore cannot be attached tv 


Part V.---ANALOGOUS PROCEEDINGS. 


estate & effects, which included stock & shares, to 
trustees, on trust to pay debts & legacies, & as 
to the residue of her estate & effects, upon trust. 
for deft. & two other persons; & she directed her 
trustecs to pay the legacics so soon after her decease 
as her means could be judiciously converted into 
cash, & in any event not later than twelve months 
after her decease. A charging order having been 
made upon the stock & shares, to the extent of 
deft.’s interest therein, in favour of a judgment 
creditor :—Held: deft. having no interest in the 
stock & shares, but only an interest in their produce 
after performance of the prior trusts, they could 
not be charged with his judgment debt under 
Judgments Act, 1838 (c. 110), s. 14, or Judgments 
Act, 1840 (c. 82), 8. 1.—DIxon v. WRENCH (1869), 
Il.. R. 4 Exch. 154; 38 L. J. Ex. 118; 20 L. T. 
492; 17 W. R. 591. 

zinnotations :—Distd. South Western Loan Co. v. Robertson 

(1881), 8 Q. B. D..17. Consd. Bolland v. Young, [1904} 

2K. B. 824. Distd. Ideal Bedding Co. v. Holland, [1907 } 

2 Ch. 157. Refd. Wicks v. Shanks (1892), 67 L. T. 609; 

Re Anglesey, De Galve v. Gardner, [1903] 2 Ch. 727. 

2309. -|—A voluntary settlement in favour 
of his wife & child by an insolvent settlor of his 
equitable reversionary interest in personal estate 
comprising stocks & shares not subject to an 
imperative trust for sale :—J/eld: void, under 
13 Eliz. c. 5, as against the creditors of the settlor, 
on the ground that it ‘‘ delayed, hindered, or 
defrauded ” pltfs., who were judgment creditors 
suing on behalf of themselves & all other creditors, 
from obtaining a charging order upon the stocks 
& shares under Judgments Act, 1838 (c. 110), s. 
14.—IDEAL Beppina Co., Lrp. v. HoLuann, 
[1907] 2 Ch. 157; 761. J. Ch. 441; 96 L. T. 774; 
23 'T. L. R. 467; 14 Mans. 113. 

2310. Stock held in trust for debtor & others.|— 
An order was made under Judgments Act, 1838 
(c. 110), s. 13, & Judgments Act, 1840 (c. 82), 
charging a judgment debtor’s interest in the 
dividends on certain bank stock. It appeared 
that by the terms of a will certain property, 
including this stock, was bequeathed to trustees 
on trust as to one moiety thereof for testatrix’s 
niece, & as to the other moiety in trust to pay the 
income thereof to her nephew, the judgment 
debtor, for life, or until he should attempt to alien 
or charge the same, & upon his interest determining, 
there were limitations over in favour of his wife for 
life, & after her death in favour of his children, 
with an ultimate remainder in the event of the 
failure of the preceding trusts to the judgment 
debtor absolutely. At the time when the charging 
order was made, there was a dividend on the stock 
accrued due, but which the trustees had not yet 
received from the bank :—Held: (1) the fact that 
the stock stood in the name of the trustees in trust 
for another, besides the judgment debtor, did not 
prevent its being stock ‘‘ standing in the name of 
any person in trust for him” within Judgments 
Act, 1838 (c. 110), 8. 14; (2) the accrued dividend 
& the ultimate remainder to the judgment debtor 
after failure of the precceding trusts constituted 
a sufficient chargeable interest, whatever might 
have been the case with regard to the interest: 
determinable on alienation, if that had stood alone ; 
& the order was therefore rightly made, the trustees 
being responsible, upon its being made, for the due 


answer a judgment debt owed by the 





P. Stock held in trust for debtor. }— 
Testator constituted railway stock 
oe auxiliary fund to secure the jointure 
his widow, & without specifically 
equeathing the stock, appointed deft. 


settloments, &>: 
should be 


his residuary legatee ; 
the Ct. of Chancery, upon the consent 
of deft. as exor., ordered a transfer 
of the stock to the trustees of testator’s 
that the dividends 
aid to deft. ; 
order, at the instance of a ju 
creditor, having been made upon deft.’s 
interest’ in the stock :—Ileld: 
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application of the fund according to the legal 

effect of the order, whatever it might be.--SoUTHL 

WESTERN LoaN Co. v. ROBERTSON (L881), 

8Q.B.D.17; 51L.3.Q. B. 793 461. T. 4275 30 

W. RR. 102, D.C. 

Annotation :—Generally, Refd. Ideal Bedding Co. vr, Holland, 
{1907} 2 Ch. 157. ; 
2311. .J}—An American lady, who died in 

1903, left a will by which she appointed two persons 

her exors. & trustees with regard to all moneys, 

bonds, bankers’ balances, securities, & property 
carried on account, or held in custody on her behalf 
by her bankers or attorneys in England at her death, 

& she directed her exors. & trustees to collect & 

gather together all such residue of her estate in 

Kngland at her death, both principal & interest, 

capital & income & to invest & reinvest, as from 

time to time might be prudent, & to manage 
the whole fund; & she further directed them to 
accumulate the income of the fund for the period 
of six years after her death, & at the end of that 
period to apply the accumulations of income in a 
certain manner, & to divide the capital of her 
estate then in their custody & control into three 
equal parts, one of which was to be paid to & to 
become the sole property of a person named in 
the will, against whom a judgment had been re- 
covered in the High Ct. The funds subject to the 
trusts of the will had been invested in Transvaal 

Govt. stock :—Held : the judgment debtor had an 

interest in the stock which might be charged with 

the amount of the judgment debt under Judgments 

Act, 1810 (c. 82).—BornLAND v. Youna, [1904] 

2K. B. 8245 731. 3. K. B. 1080; 91 1. T. 746 ; 

53 W. BR. 67, CG. A. 

Annotation :—Refd. Ideal Bedding Co. v. Holland, [1907] 
2 Ch. 157. 





SuB-sEcT. 6.—DPROCEDURE TO OBTAIN ORDER. 
A. Order Nisi. 

2312. Application for order—To whom made.|— 
An application for a charging order, under Judg- 
ment Act, 1838 (c. 110), & Judgment Act, 1840 
(c. 82), upon a fund in ct. need not be made to the 
judge in whose ct. the suit or matter is, in which 
the fund is standing, nor is it material that the 
order is entitled as in a revived cause, although 
made before the order of revivor has been served 
on deft.—-HASTINGS (MARQUIS) v. BEAVAN (1862), 
4DeG. F. & J. 316; 314. J. Ch. 5463; 5 L. T. 
734; 10W. BR. 2063 45 i. 1. 1205, L. J. 


2313. -—-—- —-—.|— HorEWELL v. BARNES, No. 
2371, post. 
2314. -——.]—(1) A charging order may 





be made by a judge of the Q. B. Div. upon cash 
standing to the credit of the debtor in the Ch. 
Div. in the name of the Paymaster-General. 

(2) Such an order may be made ex parte, & in 
order to give effect to it it is not necessary to obtain 
a stop order or to obtain the appointment of a 
receiver: but notice given to the Paymaster- 
General will be sufficient to secure priority. 

(3) A charging order 2131, when it is afterwards 
made absolute, takes effect from the date of the 
order nisi.— BRERETON v. Epwarps (1888), 21 
Q. B. D. 488; 60 L. T.5; 37 W. BR. 47, C. A. 
Annotations :—As to (1) Apld. Re Prior, Ex p. Prior, [1921 ] 
subsequently order of the Ct. of Chancery afforded 
evidence, as against deft., that testator’s 
debts had been paid & his assets 
administered, & deft. had such an 
interest in thestock as could be attached 
by the charging order.—M‘DonoGH 
Tapas (1875), 1 rn. 9 C. I. 300.— 


wu charging 
ent 


the 
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Sect, 2.—Charging orders on siocks, shares, elc.: 
Sub-sect.6, A. & B.; sub-sect. 7.] 
3 °K. BR. 333. 








Generally, Reid. Drew vr. Lewis, Ex p. 
Murtin (1891), 60 L. J. Q. B. 264; Bright v. Sellar (1903), 
SY TL. T1375 The Dirogo, (1920) P. 425. 

2315. -—— How made—Ex parte.| — Breneron 
vy Mowarns, No. 2314, ante. 

2316. Form of order-—Day certain to show 
cause. |—Jt is no objection to an order nisi to charge 
stock, pursuant to Judgment Act, 1838 (c. 110), 
ss. 14, 15, that it calls upon the judgment debtor 
to show cause on a day certain.—ROBINSON 1. 
BURBIDGE (1850), 9 C. B. 289; 1L. M. & P. 943 
197. J.C. P. 242; 14 L.'T. O. S. 465; 1387 EF. 1. 
904. 

Annotation =~ Mentd. Stokes v. Grisscll (1854), 14 Cc. B. 
rr 
2317. .|—Charging order for costs, which 

had been directed to be paid, made 

belonging to the party by whom the costs were to 

be paid. The form of the ex parle order was to 

show cause on the first seal after tao clear days 
from the service of the order with an interim 
injunction to restrain transfer.-— BLOXAM tt. 

JIOpKINSON (1859), 7 W. Lt. 606. 

See, now, R. 8S. C., Appendix K., No. 27. 

2318. Service of order~--Debtor outside juris- 
diction.|——-Where it was stated that the judyinent 
debtor was out of the jurisdiction of the ct., the 
ct. declined to make an order affecting his interests 
without notice being previously served upon him. 
—Joskpy uw. TYNDALL (1848), 13 L. J. Ch. 235; 2 
L. T. O.S. 116. 

2319. —--— Upon solicitor of party sought to be 
charged at last address.]——- A charging order nisi 
was served upon the solr. & the brother, & at the 
last address of the person whose property was to be 
charged :—Held : itwas sufficiently served without 
any order for substituted service.—Re PARAUON 
MInina Co. (1861), 5 1. T. 578; 8 Jur. N.S. 11; 
10 W. it. 76. 

2320. Costs of obtaining order - When money 
paid.|— A charging order nisi was obtained under 
Judgments Act, 1838 (c. 110), on stock belonging 
to B., who thereupon paid the amount, but dis- 
puted his liability to pay the costs of obtaining 
the order. On the day for showing cause, the case 
was mentioned :—Jfeld: B. was Jiable to pay the 
costs of both applications.—STrannLky tv. Bonp 
(1844), 8 Beav. 50; 14 1. 0. Ch. 513 41.7. 0.8. 














915; 50 K. RR. 20. 
wtnnotations --- Refd. Westby v. Westby (1852), 19 L. T. 
O.S. 245; Clarke », Clarke (1873), L. R. 38 P. & D. 57. 


2321. Application to discharge order—Juris- 
diction of court to entertain.|---(1) The ct. has no 
jurisdiction to entertain an appeal against an 
order nist for a distringas upon stock, made by 
a judge under Judgments Act, 1838 (c. 110), s. 14. 

(2) Qu.: if they have any in the case of an order 
ae aie sie v. ‘TIMBRELL (1812), 6 Jur. 
488. 

2322. ———.|—A master having once 
granted a charging order isi upon shares in a public 
co. upon an €a@ parle application under Judgments 
Act, 1838 (c. 110), ss. 14, 15, is functus officio, &, 
except by consent, has no jurisdiction to discharge 
it. --MITCHELL v. DE VESEY (1892), 67 L. T. 53. 

See, also, Nos. 2326-2330, post. 

See, now, R.S8.C., Ord. 54, r. 12. 


B. Order Absolute. , 
2323. When order nisi made absolute —Dis- 
cretion of court-—Shares of no value.] — Under 





| 


EXECUTION. 


Judgments Act, 1838 (c. 110), s. 1, which says that 
‘* it shall be lawful ”’ for a judge to make a charging 
order upon shares belonging to a judgment debtor, 
the judge has a discretion whether he will make 
such an order or not, & he may refuse to make an 
order upon the ground that the shares are of no 

value.—-W1cKs v. SHANKS (1892), 67 L. T. 609, 9 

TT... R.493; 48.117, 0. A. 

2324. Proceedings pending by creditors 
against trustees holding stock.|—A charging order 
under Judgments Act, 1838 (c. 110), 5. 14, will be 
made absolute notwithstanding proceedings 
against the trustees of the fund by creditors & 
there being no other fund for payment of costs.-— 
SMITH v. YOUDE (1860), 2 F. & F. 376. 

2325. Debtor dead at time of order nisi.|-— 
FINNEY v. HINDR, No. 2262, ante. 

2326. Review of order-—Jurisdiction of court to 
entertain.|--A judge at chambers only, & not the 
ct., has authority, under Judgments Act, 183¢ 
(c. 110), s. 14, to make an order to charge a fund 
with the payment of money recovered by a judg- 
ment: if he makes an absolute order, the ct. has 
jurisdiction to set it aside if wrongly made; but 
if he only makes an order nisi, the ct. has no 
authority to entertain the question, although thc 
judge expresses his desire to refer it to the ct.— 
Brown v. BAMFORD (1841), 9 M. & W. 42; 11 
I. J. Ex. 535 152 K. R. 19. 

Annotations :-—Refd. Fowler v. Churchill (1843), 11 M. & W 
57; Morris v. Manesty (1845), 7 Q. B. 674; Witham «. 
Juyneh (1847), 1 exch. 391. 

2327. —-— —--.| --3ALDWIN v. TIMBRELL, No 
2321, ante. 

2328. —-— - - -.|-—The ct. refused to discharge 
a judge’s order made under Judgments Act, 183¢ 
(c. 110), s. 14, to charge stock standing in thi 
names of trustees for deft. The stock had beer 
transferred into the names of the trustees by ¢ 
deed of settlement made pursuant to an order 0 
the Ct. of Ch. Qu.: whether a ct. of commor 
law had jurisdiction to interfere in the matter.— 
Rogers v. HOLLOWAY (1843), 5 Man. & G. 292 
6 Scott, N. R. 274; 12 L. J.C. P. 182; 7 Jur. 932 
134 K. R. 576. 

AUniaen :—Apld. Cragg v. Taylor (1866), L. R. 1 Exch 


2329. .|—An application, under Judg 
ments Act, 1838 (c. 110), 5. 15, that a charging 
order, made under sects. 14 & 15, should be dis 
charged cannot be entertained after the order ha: 
been made absolute. 

A charging order having been made upon share 
standing in the name of a judgment debtor, th 
father or the debtor applied, after the order hac 
been made absolute, that it might be discharged 
on the ground that the shares were in fact his :-- 
Held: there was no power to entertain the applica 
tion, ‘‘ such order ”’ [in sect. 15] meaning the orde 
nist & not the order absolute.—JEFFRYES 1 
REYNOLDS (1882), 52 lL. J. Q. B. 553; sub nom 
JEFFRYES v. REYNOLDS, Hx p. REYNOLDS, 4! 
I. T. 358, D.C. 

Annotations :—Folld. Drew v. Willis, Ez p. Martin, (1891 
1Q. 8. 450. Distd. Brain v. Herrick (1894), 10 R. 171. 
2330. —-— —-—-.]}—Where a charging orde 

nisi, under Judgments Act, 1838 (c. 110), ss. 14, 15 

has become absolute, the statute gives no powe 

to rescind it.—Dnrew v. WILLIS, Ha p. MARTIN 

[1891] 1 Q. B. 450; sub nom. Drew v. LEwIs 

Kz p. MantTIn, 60 L. J. Q. LB. 264; 64 L. T. 760 

55 J.P. 373; 39 W. RR. 310; 7 T. I. R. 312, C. A 

Annotation :-—Distd. Brain v. Herrick (1894), 10 R. 171. 
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2331. Judgment set aside—Order founded on it 
set aside.|—Where a charging order has 
been obtained upon a judgment which has since 
been set aside, the charging order must be set aside 
at the instance of the judgment debtor.—- Brain 
D. HERRICK (1804), 16 Rh. 171, D. C. 

See, also, No. 2278, ante. 

2332. Operation of order—From date of order 
nisi.|——-(1) A creditor recovered judgment against 
his debtor & issued a fi. fa. Shortly afterwards 
the debtor died. The creditor entered a suggestion 
on the record, entitling him to have execution 
against the extrix., & obtained a charging order 
nist upon shares belonging to the debtor. After 
the order nisi had been obtained, but on the sane 
day, a decree was made for administration of the 
debtor’s estate. The order nisi not having been 
made absolute, pltf. in the administration 
suit applied for an injunction to restrain further 
proceedings by the judgment creditor : — Held: 
injunction ought not to be granted. 

(2) A charging order, when made absolute, 
operates from the making of the order nisi.— 
Hany v. BARRY (1868), 3 Ch. App. 452 ; 37 L. J. Ch. 
723; 18 L.T. 49); 16 W. R. 654, L. JJ. 
Annotations :—As to (1) Consd. Stewart v. Rhodes, [1900] 

1 Ch. 386. Refd. Ae Imperial Steam & Household Coal 

Co. (1868), 37 L. J. Ch. 517; Hewat v. Davenport (1872), 

21 W. R. 78; Finney v. Hinde (1879), 48 L. J. Q. BL. 275; 

Re Womersley, Etheridge v. Womersley (1885), 29 Ch. TD. 

557; He Bell, Carter v. Stadden (1886), 54 L. T. 370; 

ite O’Shea’s Sottlmt., Courage v. O’shea, [1895] 1 Ch. 

325; Re Thomas, Sutton, Curden v. Thomas (1912), 81 

L. J. Ch. 603. cfs to (2) Folld. Brereton v. HKdwurds 

(1888), 21 Q. B. D. 488. Refd. Re Hutchinson, He p. 

Hutchinson (1885), 16 Q. LB. D. 515. 

2333. —— -| —BreERETON Vv. 
No. & 








KpWARDS, 


SubB-sEcr. 7.—EFFECT OF ORDER. 

2334. Equivalent to valid & effective charge 
made by debtor.|—-Ae LEAVESLEY, No. 2280, ante. 

2335. Whether ‘‘ execution against goods of a 
debtor ’’—Bankruptcy Act, 1883 (c. 52), s. 45.|— 
The words ‘an execution against the goods of a 
debtor ’’? in above sect. do not include a charging 
order nisi under Judgments Act, 1838 (c. 110), 
s. lL4.—Ne HuTcHINson, Fa p. PLOWDEN (1885), 
55 L. J. Q. B. 582; 54 L. T. 302; 34 W. R. 475; 
3 Morr. 19. 

2336. Whether ground for setting aside bank- 
ruptcy notice—Bankruptcy Act, 1883 (c. 52), s. 4 
(1) (g).|—A bkpcy. notice under above sub-scct. 
will not be set aside because the creditor who 
served the notice has during the seven days of its 
pendency obtained a charging order under Judg- 
ments Act, 1838 (c. 110), s. 14, upon shares belong- 
ing to debtor.—Re Srpawick, Ex p. McMourpo 
(1888), 60 L. 7. 9; 37 W. R. 72; 5 7T. LR. 4; 
sub nom. Ite Sapawicx, Ex p. Sepawick, 5 Morr. 
262, C. A. 

Annotations :—Retd. Re Dennis, Kx p. Dennis (1888), 60 
L. T. 343; Re Lupton, Ex p. Lupton (1911), 55 Sol. Jo. 
(17; Re Renison, Hx p. Greaves, [1913] 2 K. B. 300. 

Re Wilson, Wx p. Jones (1916), 85 L. J. K. B. 


2337. Whether protected transaction in bank- 
ruptcy—-Bankruptcy Act, 1883 (c. 52), s. 49.) —A 
charging order, under J udgments Act, 1838 (c. 110), 
s. 14, upon stock or shares or money in ct. belong- 
ing to a judgment debtor, is not a “ transaction ” 
protected by Bkpcy. Act, 1883 (c. 52), 5.49. Such 
an order has not for all purposes the same effect 
as If it had been voluntarily given by the judgment 

PART V. SEOT. 2, SUB-SECT. 7. 


a. Shares standing in debtor’s 


name-—Notice to plaintiff of ae 
debtor.}—-A charging order does not 
operate upon shares standing in deft.’s 
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debtor.--Re O’SHEA’s SETTLEMENT, COURAGE v. 

O’SuEA, [1895] 1 Ch. 325; 64 L. J. Ch. 2635 71 

L. 'T. 827; 43 W. RR. 232; 30 Sol. Jo. 168; 2 

Mans. 4; 12 R. 70, 0. A. 

Annotations :—-Apld. Wild v. Southwood, [1897] 1 Q. B. 
317; Hosack v. Robins, [1918] 2 Ch. 339. 

2338. --—,]-—A charging order under 
Partnership Act, 1890 (c. 39), s. 23 upon a judgment 
debtor’s interest in a partnership, being a pro- 
ceeding in invitum is not a ‘ transaction ’’ pro- 
tected by Bkpcy. Act, 1883 (c. 52), 8. 49,—WILD 
v, SouTHWwOOD, [1897] 1 Q. B. 317; 661. J. Q. B. 
166; 75 L. T. 388; 45 W. R. 224; 41 Sol. Jo. 
67; 3 Mans. 308. 

2338. Whether ‘‘ transaction for value ’’-—Bank- 
ruptcy Act, 1914 (c. 59), s. 47 (1).] A charging 
order absolute obtained on an application under 
Judgments Act, 1838 (c. 110), s. 14, on after- 
acquired property of a bkpt., consisting of shares 
in a co., Is not a ‘‘ transaction for value ”’ within 
the proposition laid down in Cohen v. Afitchell 
(1890), 25 Q. B. Div. 262, & now embodied in 
Bkpcy. Act, 1914 (c. 59), s. 47 (1), & is therefore 
not valid & effective against the trustee in bkpcy. 
as a protected transaction.—lfosack v. ROBINS 
(No. 2), [1918] 2 Ch. 339; 87 TL. J. Ch. 545; 119 
L, T. 522; 62 Sol. Jo. 681; [1918-19] B. & C. KR. 
54, C. A. 

2340. Whether determination of life interest— 
Subject to defeasance.|—A charging order, under 
Judgments Act, 1838 (c. 110), s. 14, creates such 
an incumbrance as will determine a life interest, 
limited to a person until he executes some assign- 
ment or act whereby the interest may be incum- 
bered.—MONTEFIORE v. BEHRENS (1865), L. R. 1 
Hq. 171; 85 Beav. 95; 55 E.R. 830. 

Annotations :--Mentd. Mackintosh v. Pogose, [1895] 1 Ch. 
505; Re Holland, Greeg v. Holland, [1902] 2 Ch. 360. 
2341. --—— -—--.|--Under a settlement the 

dividends of the trust fund were payable to B. 

for his life, or until he should assign or incumber 

the same, ‘‘ or until he should do or suffer any act ”’ 
whereby the dividends should become payable to 

another person. A judgment creditor of B. 

obtained a charging order ayainst the trust fund :— 

Held : under the words * shall suffer any act,” a 

forfeiture had acecrucd of B.’s life interest.— 

ROFFEY v. BENT (1867), L. R. 3 Eq. 759. 

Annotations :-—Refd. Sutton, Carden v. Goodrich (1899), 80 


L..7T.765. Mentd. tc Throckmorton, Hep. Eyston (1877), 
7 Ch. D. 145. 


2342. Right of creditor to protect interest in 
stock charged—-By other proceedings.| — (1) After 
the order, obtained by a judgment creditor, for 
charging the interest of his debtor in Govt. stock, 
standing in the name of trustees, has been made 
absolute, under Judgments Act, 1838 (c. 110), 
gs. 15, the Bank of England is still bound to pay 
the dividends to the trustees, being the legal 
hands to receive them; & the trustees are to 
apply the dividends according to the equitable 
interests of the parties. 

(2) Semble: a judgment creditor who has 
obtained an order charging the interest of his 
debtor in Govt. stock may, in a proper case, 
sustain a suit for the intermediate protection of 
the interest which he has so acquired, notwith- 
standing the six months prescribed by Judgments 
Act, 1838 (c. 110), s. 14, have not expired.— 
BRISTED v. WILKINS (1843), 3 Hare, 235; 67 
E. R. 369. 


Annotation :-—-Generally, Mentd. Hague v. Dandeson (1848), 
2 Exch, 741. 


2343. —-— —-—.]--The proviso contained in 





name, but previously sold by him, of 
which pitt. had notice.— WARNER wv. 
ScoTt, 2 J. R. 139.—N.Z. 
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Sect. 2.--Charging orders on stocks, shares, elec.: 
Sub-sects. 7 & 8.| 


Judgment Act, 1838 (c. 110), s. 14, that no pro- 
ceeding shall be taken to have the benefit. of the 
charge created under that sect. until after the 
expiration of six calendar months from the date 
of the charging order does not prevent the creditor 
from obtaining a stop order to restrain the debtor 
from receiving dividends of stock accruing within 
the six months. 

The correct construction of the proviso is, that 
although no steps can be taken to enforce im- 
mediate payment of the debt by realising the 
security, yet that the judgment creditor may, 
in the meantime, by force of the order, prevent 
the security given him by the statute from being 
defeated or diminished pro tanto, by stopping 
payment to the debtor of part of his security.— 
WatTrs v. JEFFERYES (1851), 3 Mac. & G. 372; 
20 L. J. Ch. 659; 17 L. T. O. S. 2815 15 Jur. 
783; 42 HK. R. 305. L. C. 
w{nnotations :-—Consd. Yescombe v. Landor (1859), 28 Beav. 

80. Refd. Courtoy v. Vincent (1852), 15 Beav. 486; 

Partridge 7. Foster (1864), 34 Beav. 1; Brereton v. 

Edwards (1888), 21 Q. B. D. 226. 

2344. —-—- -|--(1) Where a judgment 
creditor has obtained a charging order absolute 
upon the contingent equitable interest of a judg- 
ment debtor in Govt. & Bank of England stock, 
stunding in the name of a trustee, the bank is 
compellable to transfer the respective stocks at 
the direction of the trustee, notwithstanding that 
notice of the charging order has been served upon 
the bank. 

(2) The judgment creditor can protect his 
rights by giving notice to the trustee & by issuing 
a notice in lieu of distringas upon the bank.—-~ 
ADAM v. BANK OF ENGLAND (1908), 52 Sol. Jo. 
82. 

2345. Stock standing in name of trustees---Right 
of trustees to receive dividends..—RRISTED v. 
WILKINS, No. 2342, ante. 

2346. —-—-~ .|—Notwithstanding an order 
absolute under Judgments Act, 1838 (c. 110), 
ss. 14, 15, charging stock in the names of trustees, 
the Bank of England is bound to pay the dividend 
to the trustees, who are liable in equity for its 
proper distribution.— FOWLER v. CHURCHILL (1843), 
2 Dowl. N.S. 767; 11M. & W. 323; 12 L. J. Ex. 
233; 152 E. R. 827; sub nom. CHURCHILL v. 


BANK OF ENGLAND, 7 Jur. 353. 

Annotations :—Consd. South Western Loan Co. v. Robertson 
(1881), 8 Q. B. D.17. Mentd. Hague v. Dandeson (1848), 
17 L. J. Ex. 269. 


2347. —_-— Right of trustees to call for transfer 
Interest of debtor contingent.};— ADAM v. BANK 
OF ENGLAND, No. 2344, ante. 














SUB-SECT. 8.—PRIORITIES. 

2348. How far rights of prior incumbrancers 
affected.|—(1) Stock standing in the Accountant- 
General’s name to the separate account of a party 
against whom a Judgment debt has been recovered, 
may be charged, under Judgments Act, 1838 
(c. 110), with the debt; but the charging order 
must be made, not by a judge in equity, but by a 
judge at common law; & although such order, 
in terms, charges the stock, it affects only the 
interest of the debtor in the stock, &, therefore, 
does not interfere with the rights of prior incum- 
brancers. 


PART V. SECT. 2, SUB-SECT. 8. 


r. Money in hands of Poatmaater- 
Ceneral-— Assignment of debt prior 


to charging order.\|—-PItf. obtained 
Judgment against deft. & a charging 
order nist was made & served on the 
Postmaster-Gencral charging moncys 


EXECUTION. 


(2) A ct. of equity will make a stop order, as 
auxiliary to the charging order. 

(3) A party applying for a stop order on a fund 
in ct., must take the order subject to & after 
satisfaction of, all the prior claims upon the fund ; 
or he must serve all the parties having such prior 
claims with the petition.-— IfuLKES v. Day (1840), 
10 Sim. 41; 10 1. J. Ch. 21; 4 Jur. 11253 59 
E. RH. 527. 

Annotation :-—.41s to (1) Refd. Watts v. Vorter (1854), 23 
L. T. O. S. 228. 

2349. ——— Whether notice of prior incumbrance 
necessary.|—Testator devised his real & personal 
estate to trustees on trust for sale & directed them 
to pay a share of the produce to A., & a suit was 
instituted for the administration of his estate. 
By a deed dated Dec. 1844, A. assigned his share 
to B. to secure advances, & B. immediately gave 
notice of the assignment to the trustees. By an 
order in the cause in June, 1845, the real estate 
was ordered to be sold & the produce paid into ct. 
& invested ; & a sum of stock in respect of the 
purchase-money was afterwards carried to the 
credit of the cause. In Apr. 1846, C. obtained 
judgment against A., & by a judge’s order the stock 
was ordered to stand charged with the amount for 
which judgment was obtained. The order was 
filed in the Accountant-Genceral's office in Nov. 
1848, at which time no other order had been 
filed :—Held: (CC. had not priority over B.— 
BREARCLIF¥ v. DORRINGTON (1850), 4 De G. & Sm. 
1223 19 L. J. Ch. 381; 16 L. T. O. S. 625 14 
Jur. 1101; 64 E.R. 762. 

{nnotations :-~-Consd. Watts ¢. Porter (1854), 3 Ik. & B, 
743; Livesey vr. Harding (1856), 23 Beav. tl. Refd. 
Kinderley ¢. Jervis (1856), 22 Benv. 1 
2350. ——— --- -.}-~A., an attorney, employed 

by Lb. to invest money, lent it to C. on an agree- 

ment, by which C. as a security, charged his 
interest: in £5,000 consols, standing in the names 
of trustees in trust for C. A. neglected to give 

notice to the trustees. A judgment creditor of C. 

subsequently to this loan, obtained a charging 

order under Judgments Act, 1838 (c. 110), s. 14, 

notice of which was given to the trustees. C. 

obtained the benefit of the insolvent Act. B. 

brought an action against A. for negligence ; on 

the trial, the judge directed the jury, in estimating 
the damages, to consider that, as no notice had 
been given to C.’s trustees of the charge in favour 
of B., the subsequent charge created by the 
judge’s order had priority over it. Onarule fora 
new trial :—Held: the direction was correct, & 

the judgment creditor had the same rights as a 

subsequent incumbrancer without notice. & was, 

therefore, to be preferred in equity to A.—WaAtTTs 

v. PORTER (1854), 3 HK. & B. 7433 20. T. RR. 1558 5 

231. J.Q. B. 345; 23 L. T. O. 8.228; dur. N.S. 

1333; 118 E.R. 1319. 

Annotations :—Consd. Beavan ». Oxford (1856), 6 De G. M. 
& G. 507; Kinderley +. Jervis (1856), 22 Beay. 1; Scott 
v. Hastings (1858), 4 K. & J. 633; Crow v. Robinson 
(1868), L. Rv 3 CG. P. 264; Pickering v. Ilfracombe Ry. 
(1868), Ju RR. 3 CU. PP. 235.) Refd. Nicholls v. Rosewarne 
(1859), 6 CLBLN. S. 480; Baker v. Tynte (1860), 2 EK. &1. 
807: Benham v. Keane (1861), 1 John. & H. 685; Gill”. 
Continental Union Gas Co. (1872), L. RR. 7 Kxch. 332 ; 
Punchard v. Tomkins (1882), 31 W. RK. 286; Idee General 
Horticultural Co., Kx p. Whitehouse (1886), 32 Ch. D. 
512; Re Leavesiey, [1891] 2 Ch. 1; Vacuum Oil Co. & 
Klis, [1914] 1 K. B. 693. Mentd. Hirsch 7. Coates (1850) 
18 C4. B. 757; Croft o. Lumley (1858), 6 H. L. Cas. 672, 
Whistler v. Forster (1863), 14 C. B. N.S. 248. 


2351. ——-— .]— WARBURTON v, HILL, STENT 


v. WICKENS, No. 2359, post. : aT 

2352. —— |--A judgment creditor wil 
due to deft. under a mail contract. 
£152 10s. 8d. was paid into ct. by the 
Postmaster-General. Deft. had prior 
to the judgment & charging order 
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be postponed to a subsequent mtgee. of an equit- 
able interest in stock notwithstanding such 
creditor has, since the mtge., but before notice 
thereof to the trustee of the fund obtained under 
Judgment Act, 1838 (c. 110), s. 14, an order 
charging the fund. In such a case the rule in 
Dearle v. Hall (1828), 3 Russ. 1, does not apply in 
favour of the judgment creditor.—Scorr v. 
HasTines (LORD) (1858), 4 K. & J. 633; 5 
Jur. N. S. 240; 6 W. R. 862; 70 EH. R. 263. 


Annotations :—Refd. Haly v. Barry (1868), 3 Ch. App. 
452; Gill v. Continental Gas Union (1872), 41 L. J. Ex. 
176; Arden v. Arden (1885), 29 Ch. D. 702; Re Bell, 
Carter v. Stadden (1886), 54 L. T. 370; Re Leavesley, 
{1891} 2 Ch. 1; Gray v. Stone & Funnell (1893), 69 L. T. 
282; Re Anglesey, De Galve v. Gardner, [1903] 2 Ch. 


oak Mentd. Punchard v. Tomkins (1882), 31 W. R. 
2353. ———.|—-A judgment creditor cannot, by 


obtaining a charging order upon money in ct. 
belonging to his debtor, obtain priority over a 
previous mtgee. 

Under the will of testator, who died in Aug. 
1879, G. was entitled to a share in the residue of 
testator’s real & personal estate. Subsequently 
to making his will testator had become a lunatic. 
There was at the date of testator’s death a sum 
.of £10,000 in the hands of the Paymaster-CGeneral, 
in the matter of the lunacy, which belonged to 
testator. In Dec. 1879, G. mortgaged his share 
to M., & notice of this mtge. was immediately 
given to the trustees of the will. In 1880 an 
action was commenced for the administration 
of testator’s estate, & subsequently the £10,000 
was transferred from tho lunacy to the credit 
of the cause. In 1881 S. obtained judgment 
against G. In 1883 he obtained a charging order 
nisi upon the share of G. in the money in ct., 
which was made absolute by an order shortly 
afterwards. S. claimed priority over M. on the 
ground that the charging order was a stop order 
on the fund in ct., & that M. had not obtained 
any order:—Held: a judgment creditor was not 
in the position of a mtgee. ; he simply took under 
his process such interest as the debtor might 
happen to have; he was subject to all prior 
charges, legal & equitable, whether he knew of 
them or not, & could not by a charging order 
obtain priority over them ; & therefore the charge 
obtained by S. was subject to the previous mtge. 
to M.—Re BELL, CARTER v. STADDEN (1886), 54 
L. T. 370; 34 W. R. 363; 2 T. L. R. 366. 
Aeon /-—-Refd. Brereton v. Edwards (1888), 21 Q. B.D. 


2354. —-—-.]}— Re LEAVESLEY, No. 2280, ante. 

2355. ———.|—-Gray v. STONE & FUNNEL 
(1893), G9 L. T. 282; 9 T. L. R. 583; 3 RK. 692. 

2356. —-— Receiver appointed by prior incum- 


brancer.|—An order obtained by a judgment 
creditor appointing a receiver by way of equitable 
execution operates as an injunction to restrain the 
judgment debtor from himself receiving moneys 
over which the receiver is appointed, & prevents 
him from dealing with the moneys to the prejudice 
of the execution creditor. It also prevents any 
subsequent judgment creditor from gaining priority 
over the creditor obtaining the order, if at the date 
when obtained the property of the judgment 
debtor cannot be taken in exccution or made 
available by any other legal process. Accord- 
ingly, charging orders & stop orders upon a judg- 
ment debtor’s share in a testator’s residuary estate 
represented by a fund in ct. will not confer priority 


assigned to one S. part of the moneys 
due under the mail contract. The 
contract between deft. & the Crown 
prohibited the assignment of moneys 


J.—VOL. XXI, 


due thereundor without the consent 
of the Postmaster-General, 
forfeiture of moneys due under the 
contract the penalty for breach of the 
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over a previous judgment debt in respect of which an 
order appointing a receiver of the debtor’s interest 
was obtained at a time when, owing either to 
there being no fund in ct. or to the residue not 
having been then ascertained, no other method 
of taking in execution the judgment debtor's 
share was open to the judgment creditor.—Re 
ANGLESEY (Marquis), DE GaLvE (COUNTESS) v. 
GARDNER, [1903] 2 Ch. 727; 72 L. J. Ch. 782; 
89 L. T. 584; 52 W. R. 124; 19 T. L. R. 719 


Annotations :—Consd. Idoal Bedding Co. v, Holland, [1907] 
2 Ch. 157; Singer v. Fry (1915), 84 L. J. K. B. 2625. 


_ 2357. Postponed to solicitor’s lien for costs.]—A 

judgment debt will not defeat the equity attaching 

to a solr.’s lien for costs, notwithstanding the 
judgment creditor has obtained a charging order 

before the solr.—HAyYMEs v. CooPER, COOPER v. 

JENKINS (1864), 33 Beav. 431; 3 New Rep. 627; 

33 L. J. Ch. 488; 10 L. T. 87; 10 Jur. N.S. 303 ; 

12 W. Rh. 539; 55 E.R. 435. 

Annotations :—Consd. Dallow v. Garrold (1884), 14 Q. B. D. 
543. Refd. Re Suffield & Watts, Er p. Brown (1888), 20 
Q. B. D. 693; Cole v. Kley, [1894] 2°Q. B. 180. Mentd. 
The Heinrich (1872), L. R. 3 A. & FE. 505; Re Born, 
Curnock v. Born, [1900] 2 Ch. 433. 

_ 2358. ——..|—Pltfs. in a suit mortgaged their 

interests in the estate, the subject of the suit, to 

two of defts. The mtge. was sent to the solr. of 
pitfs. for his perusal & approval on their behalf, 

& he sanctioned their executing it. Nothing 

was said by either party about any claim by 

pitfs.’ solr. for the costs of suit. The solr. after- 
wards obtained a charging order for them under 

Solicitors Act, 1860 (c. 127), s. 28, on the interests 

of pitfs.:—Held: as the mtgees. had notice of the 

suit, they must be presumed to have known the 
rights of the solr. of pitfs. & his charge ought not 
to be postponed to the mtge. he not having been 
guilty of any misrepresentation or concealment.—— 

FAITHFULL v. EWEN (1878), 7 Ch. D. 4953: 47 

lL. J. Ch. 457; 37 L. T. 805; 26 W. R. 270, CG. A. 

Annolations :—Apld. Shippey v. Grey (1880), 49 L. J. Q. B. 
524. Consd. Charlton v, Charlton (1883), 49 L. n, Yer ; 

| Re Suffield & Watts, Kx p. Brown (1888), 20 a; B. D. 
693; Cole v. Eley, [1894] 2 Q. B. 350. Refd. Hamer v. 
Giles, Giles v, Hamer (1879), 11 Ch. D. 942; Dallow v. 
Garrold (1884), 14 Q. B. D. 543; Pierson v. Knutsford 
Estates Co. (1884), 13 Q. B. D. 666; The Paris, [1896} 
P. 77. Mentd. Re Knight, Knight +. Gardner, (1892} 
2 Ch. 368. 

See, generally, SOLICITORS. 

2359. Moneys in hands of Paymaster-General-— 
Effect of notice of charging order.|—-If a person, 
having notice of a previous assignment of a trust 
fund, take an assignment to himself of the same 
fund, he cannot obtain priority over the previous 
assign, whether the trustee had notice or not; & 
therefore if a judgment creditor at the time of 
making his charging order absolute have similar 
notice he is likewise unable to obtain priority. 

Where the fund is standing in the name of the 
Accountant-General the practice of the office 
is to enter a memorandum of every charging order 
left at the office; but such notice is not treated 
as any restraint, nor as equivalent to a stop order. 
No entry is made of notice of any other assign- 
ment. The Accountant-General is not a trustee 
of the funds committed to him, but merely the 
agent of the ct. The trustees who have paid the 
fund into ct. are the trustees of it until the ct. 
has in some way dealt with it, & then the ct. 
becomes the trustee. Therefore notice to the 
Accountant-General of an assignment of funds 
in his hands is of no avail against a stop order 
afverwards obtained by a subsequent purchaser 





prohibition. On motion to make the 
charging order absolute :—Held; the 
assigument had priority over thé claim 
of the judgment creditor.—Hopprr 


Uv 


& made 
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Sect. 2.—Charging orders on stocks, shares, etc.: 
Sub-sects. 8 d&& 9. Sect. 3: Sub-secis. 1 & 2, 
A, Bo.&C.] 


without notice.—WARBURTON v. HILL, STENT v. 

WICKENS (1854), Kay, 470; 2 Eq. Rep. 441; 23 

nom. WARBURTON v. HILL, La p. PERRIN & GUILD- 

FORD, 23 L. T. O. S. 57. 

Annotations :—Consd. Haly v. Barry (1868), 3 Ch. App. 452. 
Refd. Thompson v. Tomkins (1862), 2 Drew. & Sm. 8; 
Mutual Lite Assce. Soc. v. Langley (1884), 26 Ch. D. 686; 
Brereton v. Edwards (1888), 21 Q. B. D. 488; Mack v. 
Postle, [1894] 2 Ch. 449. entd. Re Hamilton’s Windsor 
: eee kx p. Pitman & Edwards (1879), 12 Ch. D. 


2360. 
No. 2314, ante. 


EDWARDS, 





——.|—BRERETON  v. 


SUB-SECT. 9.—ENFORCEMENT OF ORDER. 

2361. Petition for payment out of court—All 
parties interested must consent.|—On a petition 
by a judgment creditor of a party to a suit, who 
had obtained a charging order on a fund in ct., 
to which the party was entitled, the ct. refused to 
order the fund to be paid to petitioner without the 
party’s consent.—WHITFIELD v. PRICKETT, Ka p. 
BROOKES (1842), 13 Sim. 259; 12 L. J. Ch. 84; 
60 BE. R. 101. 

2362, ——_— ——-.|—-PEARSE v. BROOKE, [1870] 
W.N. 216. 

2363. Sale—No power to order in action in 
which judgment obtained.|—Pltf. having recovered 
judgment in an action, obtained an order absolute 
under R. S. C., Ord. 46, charging shares of deft. 
in a co. with the payment of the judgment debt 
& interest, & then applied to the ct. for an order 
for sale of the shares :—Held: Jud. Act, 1873 
(c. 66), 5. 24, did not give the ct. jurisdiction to 
order the sale.—LEGGOTT v. WESTERN (1884), 
12 Q. B. D. 287; 63 L. J. Q. B. 3163; sub nom. 
LIGGOTT v. WESTERN, 32 W. Rh. 460. 

Annotations :—Folld. Kolchmann v. Meurice, [1903] 1 K. B. 
634. Consd. Hosack v. Robins, (1917] 1 Ch. 142. Refd. 
Re Sedgwick, Hx p. McMurdo (1888), 60 L. T. 9. 

2364. -]—(1) Where an order has been 
made charging a judgment debtor’s intcrests in 
shares with the amount due on the judgment 
under Judgment Act, 1838 (c. 110), that order 
cannot, under Jud. Act, 1873 (c. 66), 5s. 24, be 
enforced by an order made in the original action. 

(2) Leave cannot be given for service of a writ 
out of the jurisdiction under R. 8S. C., Ord. 11, 
r. 1 (e), in an action to enforce such a charging 
order.—KOLCHMANN v. MEURICE, [1903] 1 K. B. 
534; 72 L. J. K. B. 289; 88 L. T. 369; 51 W. R. 
356; 19 T. L. R. 2543 47 Sol. Jo. 295, C. A. 
Annotations :— As to (1) Refd. Hosack v. Robins, [1917] 1 Ch. 


ae As to (2) Apld. Hughes v. Oxenham, [1913] 1 Ch. 
J 


2365. Separate action for — Originating 
summons.|—-COHEN v. BEADELL (1891), 91 L. T. 
Jo. 250. 
2366. ——- 
COOPER, Raabe W.N. 256. 
Annotation :—Refd. Hosack v. Robins, [1917] 1 Ch, 332. 
2367. -|—In Feb. 1916, defts. 
bought shares subject to a charging order obtained 
by pltf. before the war. On June 27, 1916, pltf., 
without obtaining leave under Courts (Emergency 
Powers) Acts, 1914 to 1916, issued a summons to 
enforce the charging order against defts. by sale 











a’ 





-] —- D’AUVERGNE vv. 








& TOLury, Lip. v. Cornus, [1923} 
N. Z. L. R. 876.—N.Z. 


PART V. SECT. 8, SUB-SECT. 1. 
8s. Whether obtainable—~ After  gar- 
nishee order.)—The fact that judg- t. 





ment creditor has obtained a garnishee 
order, will not enable the ct. to grant 
a stop order.—PURKISS v. MORRISON 
(circa 1865), 2 Ch. Ch. 117.—OAN. 


EXECUTION. 


of the shares :—Held: pltf. being in the position 
of a mtgee. under the charging order was really 
applying for his proper remedy of ‘‘ sale in lieu of 
foreclosure,’’ & as his charging order was before 
the war, leave was necessary under Oourts 
(Emergency Powers) Act, 1914 (c. 78), s. 1 (1) (b), 
as amended by Courts (Emergency Powers) 
(No. 2) Act, 1916 (c. 18), 8s. 1 (1) (b), although 
defts. had only acquired the shares after the war. 


—Hosack v. Ropins, [1917] 1 Ch. 332; 86 
J. J. Ch. 282; 115 L. T. 879; 61 Sol. Jo. 267, 
C. A. 


2368. Foreclosure—Separate action for—Origina- 
ting summons.|—HICKETTs v. RICKETTsS, [1891] 
W.N. 29. 

2369. Service of process out of jurisdiction— 
Power to order.|—H. S. C., 1883, Ord. 11, r. 1 (e), 
does not apply to the case of an action to enforce 
a charge obtained on shares under Judgments 
Act, 1838 (c. 110), s. 14, & consequently leave 
cannot be obtained to issue a writ for service out 
of the jurisdiction in such an action.—MORITY vw. 
STEPHAN (1888), 58 L. T. 850; 36 W. R. 779. 


Annotation :—Folld. Kolchmann v. Meurice (19038), 51 
W. R. 356. 


2370. ——— --——-.]— KOLCIIMANN v. MEURICE, 
No. 2364, ale. 
See, now, R. 8S. C., Ord. 11, rr. 1 (A), 8a. 





Sect. 3.—STOP ORDERS. 
SuB-SECT. 1.—IN GENERAL. 

2371. Whether charging order must be first 
obtained—-In division in which judgment obtained.]| 
—It is no longer necessary, as a preliminary to 
obtaining a stop order on a fund standing in ct. 
to the credit of the Ch. Div. of the High Ct. of 
Justice, by a person who has a judgment in an 
action in another division of the High Ct., that 
he should obtain a charging order in that division. 
—HOPEWELL v. BARNES (1876), 1 Ch. D. 630; 24 
W. K. 629; sub nom. Re PRINCE, HOPEWELL v. 
BARNES, 33 J]... T. 777. 

2372. -|—(1) A judgment creditor 
may obtain a stop order upon a fund in ct. to 
the credit of an action in the Ch. Div., without any 
charging order obtained in the division where 
the judgment was recovered. 

(2) Stop order granted upon a fund of a specified 
amount not actually in ct., but to be paid in to the 
credit of an action under an order of the ct.— 
SHAW v. HUDSON (1879), 48 L. J. Ch. 689. 

2373. Omission to obtain order—Liability of 
Paymaster-General.|—JoNES v. JONES (1879), 
[1901] 1 Ch. 464, n.; 70 L. J. Ch. 272, n.3 84 
L. T. 109, n.; 49 W. R. 342, n. 


Annotations :-—Folld. Bath v. Bath (1901), 70 L. J. Ch. 270. 
Expld. Re Williams’ S. E., [1910] 2 Ch. 481. 


2374. —The words ‘“ guilty of any 
default ’’? in Court of Chancery Funds Act, 1872 
(c. 44), 8. 5, point to some act of misfeasance 
or carelessness attributable to the Paymaster- 
General himself or to those under his discretion 
& superintendence. Consequently, where a person 
entitled to a fund in ct. has not obtained a stop 
order on tif fund, & it has been paid out to a 
wrong person, the Paymaster-General is not guilty 
of default within the sect., & the Treasury cannot 
be called upon to replace the fund in ct. out of the 














ment.}—A stop order cannot be issued 
before the recovery of judgment.— 
CANADIAN MO Prow Co. 2. 
CLEMENT (1906), 6 Terr. L. R. 252; 
& W. L. R. 32, OAN. 


Before recovery of judg- 


Part V.—ANALOGOUS PROCEEDINGS. 


Consolidated Fund.—BATH v. BATH, [1901] 1 Ch. 
460; 70 L. J. Ch. 270; 84 L. T. 107; 49 W. R. 
341; 17 T. L. R. 196; 45 Sol. Jo. 239; affd. 
(1902), 71 L. J. Ch. 500, C. A. 

Annotation :-—Expld. Re Williams’ S. E., [1910] 2 Ch. 481. 


SuB-SECT. 2.—THE APPLICATION. 
A. Who may Apply. 


2375. Solicitor—On funds standing to credit of 
client.|—If a decree has been obtained in a cause, 
& has for a long time been prevented from being 
worked out by the obstinate conduct of some of 
defts., the solr. of pltf. is entitled to have a stop 
order on funds in ct. to the credit of pltf. in the 
cause, if another solr. is likcly to be employed by 
pltf—Hoxnson v. SHEARWOOD (1845), 8 Beav. 
486; 5L.T. 0.8.19; 50 E. R. 191. 

23876. Person not party to suit.|——By the decree 
a sum in ct. was directed to be paid to pltf. A 
person, not a party to the suit, claiming a portion 
of it as against pltf., applied for a stop order, &, 
having shown a sufficient primd facie case, the 
ct. ordered the fund to be retained, on the terms of 
his filing a bill within ten days to establish his 
right.—FZISTEL v. KING’s COLLEGE, CAMBRIDGE 
a 11 Beav. 254; 11 L. T. 0. S. 430; 50 1. R. 
S14. 

Annotation ‘—Refid. Newton v. Askew (1848), 12 L. T. O. 8. 


2377. Assignee of next of kin of lunatic.|— 
Order, in the nature of a stop order, granted on 
the application of the assignee of the interest of the 
sole next of kin of a lunatic He Moore (1849), 1 
Mac. & G. 103; 41 i. R. 1201, L. C. 

2378. -|—Order, in the nature of a stop 
order, granted on the application of the assignees 
of the interest of the sole next of kin of a lunatic, 
but dispensing with notice to the assignees of 
any applications in the matter, except those 
respecting payments to the next of kin.—Re 
oo (1851), 3 Mac. & G. 268; 42 E. R. 264, 
Annotation :—Overd. Re Wilkinson (1874), 10 Ch. App. 73. 

I think the order in Jté Pigott was made per incuriam ; 


according to the present practice in lunacy no such order 
is ever made or will be made (JamrEs, L.J.). 


2379. -|—The ct. will not make an order 
in the nature of a stop order on the estate of a 
lunatic in favour of an assignee of the next of 
kin, Re Pigott, No. 23738, ante, overd.—Re WILKIN- 
SON (1874), 10 Ch. App. 73; 44 L. J. Ch. 828 ; 23 
W. RK. 51, L. JS. 

See, generally, LUNATICS. 

2380. Assignee of reversionary interest in trust 
fund—After payment into court by trustees— 
Though notice given to trustees.]|—Where the 
assignee of a reversionary interest in a trust fund 
gives notice of his assignment to the trustee, & 
the trustee afterwards pays the fund into ct. 
under Trustee Relief Act, 1847 (c 96), setting out 
in his affidavit the notice so given to him, the 
assignce should also obtain a stop order.—fe 
MILLER’s TRUSTS (1858), 6 W. BR. 238. 








PART V. SECT. 3, SUB-SECT. 2.—A. 
a, Fund in  court—Assignee 0 
part of fund.)—- A suit was institute 
to adininister the real & personal 
estate of an intestate & a fund of about 
£58,000 was standing to the credit of 
the cause. The distributive shares of 


the next of kin had not been ascer- 4 creditor. 


intestacy to trustees, reserving a power 
of appointment, which she exercised 
by willin favour of her second husband 
to the extent of £5,000 appointing him 
& the trustees of the settlement exors. 
The husband, who was @ party to the 
suit, assigned his legacy as security to 
The creditor moved for a 
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B. How Application Made. 


_ 2381. By summons in chambers.]—Stop orders 
must in future be made upon summons in chambers. 
—EDMONSTON v. HARRISON (1853), 20 L. T. O. S. 
216; 1 W. R. 140. 

2382. --—-.|—A stop order upon a fund in ct. 
may be obtained by summons in chambers with- 
out the consent of the assignor or person to be 
affected thereby. The alleged rule that such 
order must be applied for by petition in ct. is not 
founded on authority —WRENCH v. WYNNE 
(1869), 38 L. J. Ch. 235; 17 W. R. 198. 
arotaion aa Wollesley v. Mornington (1871), 41 


2383. .|—An application for a stop order 
should be by summons in chambers, even though 
the mtgor, does not concur.—WALSH v. WASON 
(1874), 30 L. T. 743; 22 W. R. 676. 

2384. By petition.|—A. was entitled to a sum of 
stock carried over to his account in a suit. B., a 
judgment creditor of A., obtained a judge’s order 
under Judgments Act, 1838 (c. 110), charging the 
stock, & then filed a claim against A. & served him 
with it. The claim was brought on, & A. did not 
appear :—Held: B. could not obtain the stock 
without a petition to be presented in the suit, but 
it was not necessary to serve A. with the petition. 
——REECE v. TAYLOR (1852), 5 De G. & Sm. 480 ; 
21 L. J. Ch. 463; 19 L. T. O. S. 213; 64 E.R. 
1207. 

2385. If no previous application.]—A 
petition is the proper means of obtaining a stop 
order on a fund paid into ct. under the Trustee 
Relief Act, 1847 (c. 96), where the fund is over 
£300, & the application is the first which has been 
made in the matter of the fund.— Re DAy’s TRUSS 


(1883), 49 L. T. 499. 
Aan :-—~Folld. Re Toogood’s Trusts (1887), 56 L. T. 


2386, -—---.|—Where a fund in ct., paid 
in under Trustee Relief Act, 1847 (c. 96), exceeded 
£1,000, & there had been no prior application in 
the matter of the fund :—Held: a petition & not 
& summons was the proper mode of applying, 
under R. S. C., 1883, Ord. 46, rr. 12, 18, for a 
stop order on the fund so paid in.— Re TooGoop’s 
Trusts (1887), 56 L. T. 703. 











C. On Whom Served. 


See, now, R. 8. C., Ord. 46, r. 13. 

2387. On all parties interested in fund.J]— 
Semble: notice of stop order should be given to 
all parties entitled to the fund.—LAWRENCE v. 
BaLpock (1838), 2 Jur. 151. 

2388. -——-- Claim to share of undivided fund.]— 
Where a petition for a stop order is presented 
by a party claiming a share of an undivided fund, 
such petition must be served on all pasties 
intereated.—TREZEVANT v. FRAsER (1840), 8 
Beav. 283; 4 Jur. 982; 49 E. R. 110. 

2389. On all persons with similar orders.|— 
HULKES v. Day, No. 2348, ante. 

2390. On assignor.|—The assignor, though party 
to the cause, must, under the General Order of 


has power to issue a stop order at the 
instance of a party entitled to funds 
n_ct.—WIISON v. MOCARTHY (1877), 
7 P. R. 132.—O0AN. 

o. ——— Simple contract creditor.] 
—A stop order upon a fund in ct. to 
which deft. was entitled, was granted 
in favour of a oe contract creditor 
who had not obtained ju 


tained. The intestate’s widow & stop order, prohibiting any dealings ent, there 
administratrix married again & died with the fund in ct. without notice being another creditor with execution 
during the progress of the guit. By to him. Order refused with costs. jn sheriff's hand ainst deft.— 
settlement on her second marriage sho WARE v. WARE (1870),1 V.R. 1—AUS. ~ . Brera, 10 C. L. T. Ooo. N. 
assigned her interest under the b. Party entitled.}-The ct. 41.—CAN. 
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Sect. 3.—Stop orders: Sub-sect. 2, C. & D.; sub- 
secis. 3, 4, 5 & 6.] 


Apr. 1841, be served with the petition for a stop 
order.—PARSONS v. GROOME (1842), 4 Beav. 521 ; 
49 EK. R. 440. 

2391. Not on other parties to cause.|- 
GLAZBROOK v. GILLATT, No. 2422, post. 

2392. On judgment debtor—Where charging 
order obtained.|—REEcE v. TAYLor, No. 2384, 


ante. 
D. What must be Shown. 


2393. Right of assignor to fund—By proceedings 
in action—Or by affidavit.)—Upon an application 
for a stop order, the assignor’s right to the fund 
in ct. must be shown, either by the proceedings 
or by affidavit.—QUARMAN v. WILLIAMS (1842), 
5 Beav. 183; 49 E. R. 527. 

2394. —— .|—WIDGERY v. TEPPER, HALL 
v. TEPPER, No. 2268, ante. 

2395. By petition.|—The ct. will not grant 
a stop order, unless it is stated in the petition how 
the interest of the party in the fund sought to be 
affected arose.—LAMBERT v. HUTCHINSON (1844), 
13 L. J. Ch. 336. 











Sus-sgect. 3.—FoORM OF ORDER. 


2396. Whether expressed to be without pre- 
judice.|—-The stop order can only be granted 
either on an admission or proof of the incumbrance ; 
& will not be granted ‘‘ without prejudice to the 
validity of the charge.’”-—-WINCHELSEA v. GARRETY 
(1839), 1 Beav. 223; 48 E. R. 925. 

2397. .|—Lucas v. PEacock, No. 2408, 

ost. 
. 2898. Assignment by husband & wife of wife’s 
reversionary chose in action.]|—-MOREAU v. POLLEY 
(1847), 1 De G: & Sm. 143; 63 E. R. 1007. 

2399. Order should show—Name of party assign- 
ing.]|—-A stop order ought to show on the face of 
it the person by whom the assignment in respect 
of which it was obtained was made.—MACLEOD v. 
BUCHANAN (1864), 4 De G. J. & Sm. 265; 3 New 
Rep. 623; 33 L. J. Ch. 806; 10 L. T. 9; 10 
ee S. 223; 12 W. R. 514; 46 E. R. 921, 
L. JJ. 

Annotation :—Consd. Mack v. Postle, [1894] 2 Ch. 449. 

2400. Whether capital or income affected. | 
—In ascertaining the effect of a stop order upon 
a fund in ct., the ct. is not bound to confine its 
attention merely to the language of the order 
itself, but may have recourse to what appears from 
any part of the order. 

Having regard to the practice which prevails 
in the Paymaster-General’s Office of treating 
stop orders on funds in ct. as not affecting income 
except where income is mentioned on the face of 
such orders, care should be taken in drawing up 
stop orders to express on the face of them plainly 
whether capital or income or both are to be 
restrained. 

The mtgees. of the interest of a tenant for life 
of a fund in ct. obtained a stop order, general in 
terms, upon “ the share ’’ of the mtgor. :—Held : 
the stop order affected the income, & gave the 








PART V. SECT. 3, SUB-SECT. 4. 


ad. Find in court.}—Pltfs.  ob- 
tained a charging order against certain 
moneys in ot. :—Held: such an order 


be & subsequent appli- 
eation made for transfer of the fund 
to theassheriff for distribution.— 
McDovuagaLL v. INGuIs (1909), 12 
W.L. R. 78.—CAN. 


e. —— Garnished money.}—When 
garnished money lying in ct. in an 
action which had been settled, be- 
a to deft. as an execution debtor 
& it was sought to bind the fund for 
was inap moprete + a stop order should peyment out to & sheriff for distribu- 

obtain & jon among execution creditors :— 
Held: the proper practice was to obtain 
a stop order.—-STaRR 
LTD. v. MERRILL, [1922] 3 W. W. R 
926; 70 D. L. R. 557.—CAN. 


EXECUTION. 


mtgees. priority over the trustees of a prior settle- 
ment not disclosed by the mtgor., who had ob- 
tained no stop order upon the fund.—Mack v. 
PostTLe, [1894] 2 Ch. 449; 63 L. J. Ch. 5933; 71 


; a T.153; 10 T. L. R. 475; 8 R. 339. 


Sus-sectT. 4.—To WHat FuNpDs APPLICABLE. 


2401. Fund in court in name of Paymaster- 
General.|—A judgment having been obtained 
against a party to whom a sum standing to the 
credit of the cause had been ordered to be paid, the 
ct., on the application of the judgment creditor, 
stayed the delivery to the debtor of the 
Accountant-General’s cheques. — ROBINSON  v. 
Woop (1842), 5 Beav. 388; 12 L. J. Ch. 93; 49 
E. R. 628. 


Annotations :—Reld. Courtoy v. Vincent (1852), 21 L. J. Ch. 
291. Mentd. Harris v. Beauchamp, [1894] 1 Q. B. 801. 


2402. .----.| —Parties interested in a fund 
standing in the name of the Accountant-General 
in one suit, were ordered to pay defts. in another 
suit their costs. These being taxed & a minute 
having been left with the senior master of the 
Common Pleas, the ct., on petition, made a charg- 
ing order on the fund for such costs, & granted an 
interim stop order.—WELLS v. GIBBS (1856), 22 
Beav. 204; 52 E. R. 1086. 

2403. Securities in court.j|— Stop order, directing 
that a tin box in ct., containing turnpike securities, 
should not be parted with without notice to 
petitioner.—WILLIAMS v. SyMmMonps (1846), 9 
Beav. 523; 50 BE. R. 445. 

2404. Fund not in court.|—Though the ct. will 
stay the payment of a fund out of ct. for the 
purpose of giving a stranger the opportunity of 
enforcing his right against it, yet it will not, for 
the same purpose, order into ct. a sum directed to 
be paid by one party to another. 

By the decree, an arrear of dividends on stock 
was ordered to be paid to pltf. by her trustee. 
Shortly afterwards, such arrears were, under 
Judgments Act, 1838 (c. 110), s. 14, charged by a 
common law judge with the payment of a sum of 
money to B. A petition was presented by B. that 
the trustee might pay the amount into ct., & for a 
stop order thereon. The petition was dismissed 
with costs.—NEWTON v. ASKEW (1848), 11 Beav. 
Big 12 L. T. O. 8S. 210; 12 Jur. 766; 50 E. R, 
annielion :—Mentd. Newton v. Ricketts (1861), 31 L. J. Ch. 


2405. .|—-Where there is no fund in ct., & 
no order for bringing any fund into ct., the ct. 
will not entertain a petition for a stop order.-— 
WELLESLEY v. MORNINGTON (1862), 1 New Rep. 
13; 7L. T. 5903; 11 W. RR. 17. 

2406. Fund ordered to be brought into court.)—- 
SHAW v. Hupson, No. 2372, ante. 

2407. Disputed portion of fund in court.]— 
Where a claimant to a fund in ct., his title to a 
portion of which was in dispute, became bkpt., & 
his assignees advertised the whole of the fund for 
sale, a stop order on the disputed portion was 
granted.—HAWKSLEY v. GOWAN (1864), 11 L. T. 
134; 12 W. R. 1100. 





f. Deposit by employee-—-For due 
performance of duties.}—Where money 
deposited with a railway co. by one of 
its servants as a guarantee for the due 

erformance of his duties was attached 
ya judgment creditor of such servant : 
—Held: creditor was not entitled to 
have his decree satisfied out of the 
deposit, but was entitled to a stop 
eto vw. SUBRAMANYA 


Co. OF CANADA, 
. oO 
(1886), I. L. 9 Mad. 203.—IND. 


Part V.---ANALOGOUS PROCEEDINGS. 


SuB-sectr. 5.—EFFECT oF ORDER. 


2408. Does not decide rights of parties.|—A stop 
order does not affect any right, & it is therefore 
earauereairta © specify C at it is made ‘‘ without 
prejudice.””—Lucas v. PEACOCK 
Vit; 50 oa i gil, (1846), 9 Beav. 

n Pega ° 

(1884), 83 L. J. Ch. 300. mtd, Mackonsio 9. M 

(1891), 64 L. T. 318. 

2409. .]—A married woman entitled under 
a will to a fund on which an annuity was charged 
joined her husband in assigning her interest to a 
purchaser for valuable consideration: the pur- 
chaser obtained a stop order on the fund. On the 
death of the annuitant, the wife presented a 
petition for a settlement in a suit instituted for 
administering the estate of which the fund formed 
a part :—Held: the purchaser had, by means of 
the stop order, brought himself sufficiently before 
the ct. to enable it to deal with the case. 

Resps. [purchaser], although neither pltfs. nor 
defts., have, by obtaining a stop order, brought 
themselves before the ct. sufficiently to enable it 
to deal with the case. The eftect of the stop order 
is, that the fund cannot be paid out without 
notice to them; it has not the effect of varying 
the mode of proceeding by the party entitled to 
the fund ; it only entitles resps. to notice, so as 
to give them a power of opposing the payment of 
the money out of ct. (Lorp Truro, C.).—Scorr 
a a oe Ni & G. 599; 21 L. J. Ch. 

: .-T. 0.8. : 573 
301, o ; 16 Jur. 157; 42 E. R. 

nnotations :-—Mentd. Dunkley v. 

M. & G. 390; Re Kincaid's Erba 1e3) 22 bed Gn 395 3 

re pisey OBEE) AW 8 ee Pa APE Gee 
446; Taunton v. Morris (1878), 8 Ch. D. 1 dda 


2410. ——.]—Where a fund is paid into ct. 
under Trustee Relief Act, 1847 (c. ds), a creditor 
of a party interested in the fund applies for a stop 
order & serves the trustees, who claim a lien for 
costs against the same party, the ct. will not 
determine the question of lien, but grant the stop 
order without prejudice to that question.—Jie 
Buiunr’s Trust (1862), 10 W. R. 379. 

2411. Fund not immediately divisible—Order by 
one of parties interested—Affects whole fund.|— 
Where several persons are interested in a fund in 
ct., which cannot be immediately carried to their 
separate accounts, an order obtained by one of the 
parties interested, to prevent the fund being paid 
out without notice to him, will extend to the whole 
fund.—BERGMAN v. TRESLOVE (1835), 5 L. J. Ch. 4. 


Langl: 
Mentd. Mackenzie v. Mackintos 





SUB-SECT. 6.—PRIORITIES. 


See, generally, CHOSES IN ACTION, Vol. VIII., 
pp. 468 et scq. 
2412. Order 


PART V. SECT. 3, SUB-SECT. 5. 


ak In equit fund in court.)— : 
stop order in equity gives no charge 
on a fund in ct. in favour of the arly 
obtaining it, & he is not entitled to 
an order for payment out of ct. as 
seuingt his ju ent debtor without 
: na paid Vp ee Shera i ae ore: on ane 
Cac AMS v. AILE 
9 Men be ha OAR z 
h. Amount bound 0b 
oo ee rene ne much of 
ape kee e ju ent debtor can 
honestly deal edt when the order is 
de tained & served, & does not affect 
E e eins of creditors in whose favour 
i charged the debt though they 
ae not given notice of their viaus.— 
HAW v. WESTERN CANADA MOTOR 


obtained with notice of prior 


** further 


order. }—A 


1 06.—AUS. 
1. Fund im 


Car Co. (1916), 34 W. L. R. 831; 10 
W. W. R. 1086.——CAN. 


PART V. SECT. 3, SUB-SECT. 6. 


k. Where applicant has charge on 
”)—The operation 
of a stop order is confined to the amount 
on which the order 
where the affidavit on which a stop 
order was based showed that ap 
had a charge on the fund for £1 
for “ various further sums from time t; 


advanves. 


to time advanced ” :-—H 
order conferred priority in res 
the total amount of such 

mado prior to the date of the affidavit. 
_—Re CAHILL (1909), 10 8. R. N.S. W. 


court — Effect of 
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incumbrance — No priority obtained.) — DREVOR 
v. MAWDESLEY (1836), 10 L. J. Ch. 23, n. 
Annotation :—Expld. Hulkes v. Day (1840), 10 L. J. Ch. 21. 

2413. ——.]—A. obtained a receivership 
order over a fund in ct. on Apr. 5, & at once 
obtained an order for a stop order, which fact he 
on the same day notified to the Paymaster- 
General, who thereupon indorsed notice thereof 
upon a cheque already drawn to the debtor’s 
order & declined to pay over the cheque. On 
Apr. 21 A. lodged with the Paymaster the official 
stop order or a copy thereof. B. [with notice 
of A.’s receivership order] obtained a receivership 
order on Apr. 14, & on Apr. 16 lodged his official 
stop order with the Paymaster :—Held: the 
creditor who had first obtained the receivership 
order was entitled to priority—Re GALLAND 
(1886), 2 T. L. R. 686. 

2414. Order obtained subsequent to bankruptcy.] 
—The tenant for life of a fund in ct. mortgaged 
his interest & afterwards became bkpt. After 
the bkpcy. the mtgee. obtained a stop order on the 
dividends. The assignee in bkpcy. did not 
obtain a stop order:—Held: the mtgee. was 
entitled to priority over the assignec in bkpcy.— 
STUART v. COCKERELL (1869), L. R. 8 Eq. 607 ; 
39 L. J. Ch. 127. 


Annotations :—Apld. Birmingham Banking, Co., Official 
Liquidators v. Carter (1872), 20 WwW. R. 354. Refd. 
Semphill v. Queensland Sheep Investment Co. (1873), 29 





1 T. 737; Re Pooley, Ex p. Rabbinge (1878), 38 L. T. 
663. Mentd. Ze Iussell’s Policy Trusts (1872), L. R. 15 
Kiq. 26; Re Mills’ Trusts (1895), 73 L. T. 229. 


2415. Fund in court—Priority subject to prior 
claims.|—-HuLKEs v. Day, No. 2348, ante. 

2416. Where several orders—Priority according 
to date of order.] —Where real estate was devise 
upon absolute trust for sale & proceeds of the sale 
were directed to be divided among testator’s sons : 
—Held: judgment creditors who had obtained 
charging or stop orders on the fund which was in 
ct. had priority according to the dates of such 


orders.—THOMAS v. Cross (1865), 2 Drew. & ae 


423; 6 New Rep. 18; 34 L. J. Ch. 580; 
L. T. 293; 11 Jur. N. 8S. 384 5 13 W. R. 647; 62 
E. R. 682. 

2417. —— Orders obtained on same day 





rank pari passu.|—The priority of incumbrancers 
on a fund in ct. is determined by the dates of their 
stop orders; & in ascertaining this tho ct. will 
disregard all divisions of time less than a day, & 
allow all incumbrancers who obtain stop orders 
the same day to rank part passu.— te METRO- 
POLITAN RAILWAY COMPANY, Towmr Hitt Ex- 
TENSION ACT, Fe RAWLINS’ ESTATE, Ex p. KENT 
(1871), 19 W. R. 596. 

2418. —— Order obtained subsequent to 
registration of composition deed.|—The first 
assignee of A.’s interest in a fund ob 





ined a stop 
order which was subsequent in date to a duly 
registered composition deed by which A. assigned 


Creditors’ Relief Act, 1880.}—Since 
the co {nto force of Creditors’ 
Relief Act, 1880, execution creditors 
who obtain stop orders on funds in 
ct. do not obtain any riority thereby, 
but all must share ra ably.—DAWSsON 
My MOFFATT (1886), 11 O. R. 484.-— 


m. Must be sodged with Accountant 
General. --A stop order gives no 
priority to the party who has obtained 

unless it is lodged with the 
Accountant-General; the lodgment 
being equivalent to notice to the trustee 
of the fund, or the debtor.— W ALLE 
cee (1853), 31. Ch. R. 155.— 


ni. ——, + —-On Se t. 16, 1897, A. 
who had recovered udgment against 


is founded; but 


eld: the stop 
t of 
vances 
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Sect. 8.—Stop orders: Sub-sects. 6,7 & 8. Sect. 4: 
Sub-secis. 1 & 2, A. & B.| 


all his property for the benefit of his creditors. 
The trustees of the composition deed also obtained 
a stop order subsequent to that of the first 
assignee :—Held: the first stop order, although 
subsequent in date to the registered composition 
deed, prevailed over it & entitled the first assignee 
to the fund.— BIRMINGHAM BANKING Co. (OFFICIAL 
LIQUIDATORS) v. CARTER (1872), 20 W. R. 354. 


annotation, Bell. Re Pooley, Ex p. Rabbinge (1878), 38 


2419. Administration action—Order obtained on 
fund carried to separate account—Priority over debt 
due to estate.]|—In an administration action under 
an order made in the presence of pltfs., d fund was 
carried to the separate account of an annuitant 
& her issue, the dividends thereon to be paid to 
her for her life, & she charged her interest in favour 
of persons who obtained stop orders thereon. 
She was afterwards found to be indebted to the 
estate, & pltfs. sought to have the dividends 
applied in satisfaction of her liability in priority 
to the charges she had created :—Held: the effect 
of carrying the fund to a separate account being 
to release it from the general questions in the cause, 
the persons who had made the advances on the 
faith of the order were entitled to priority over 
pltf.’s claim.—Re Eyton, BARTLETT vy. CHARLES 
(1890), 45 Ch. D. 458; 59 L. J. Ch. 7383; 63 L. T. 
336; 390 W. R. 135. 

Annotations :—Consd. Edgar v. Plomley, [1900] A. C. 431. 


Refd. Thompson v. Thompson, [1923] 2 Ch. 205. Mentd. 
Cloutte v. Storey, [1911] 1 Ch. 18. 


Priorities in assignments of Choses in Action.]— 
See CHoses IN ACTION, Vol. VIII., pp. 474-476, 
Nos. 442-458, 462. 

Priorities in bankruptcy.] — See BANKRUPTCY, 
Vol. V., pp. 775~782. 


SUB-SECT. 7.—PAYMENT Out. 

2420. Service of petition—Stop order placed by 
mortgagee of contingent interest—Death of mort- 
gagor before contingency.|—-Where a contingent 
interest in a fund in ct. has been mortgaged, & 
the mtgee. places a stop order on the fund, but 
the mtgor. dies before his interest vests, the 
persons ultimately entitled to the fund upon 
applying for payment out need not serve such 
mtgee.— VERNON v. CrorT (1888), 68 L. T. 919; 
36 W. R. 778. 


SuB-sEcT. 8.—CostTs. 


See, now, R. 8. C., Ord. 46, r. 12. 

2421. Generalrule.|—Varties having a claim upon 
a fund in ct. are not entitled as a general rule, 
& under all circumstances, to the costs of getting 
a stop order. 


D. having a lien on a fund by express agreement 


B. obtained an order appointi 

himself receiver by way of eatitable 
execution on entering into security 
over the beneficial interest of B. in 
£250 consols standing to the credit 
of this suit & on Dec. 17, 1897, A. 
obtained a stop order but omitted 
to perteat his security until 1901, 
On Nov. 2, 1897, C. another judgment 
creditor of B. obtained an order charg: 
ing the interest of B. in the 2250 consols 
& on Dec. 8, 1897, entered notice of this 
order in the books of the Accountant 
Qeneral :—Held: C. waa entitled to 
be paid his debt out of the share of B. 


n the consols in priority to A.— CHRIST (1878), 


ioe v. TOBIN, [1901] 1 I. R. 511.— 


PART V. SECT. 8, SUB-SECT. 7. 


0. Fund in court.}—Where a judg- 
ment creditor petitioned for po 
out to him, or that the sher 
be permitted to seize, under writs in 
his hands, funds in ct. standing to the 
credit of his debtor, upon which a 
atop order had been issued before the 
cheque was drawn, an order was made 
directing a cheque to be rnade out in 7 O. L. R. 540; 
favour of ter ee a GIL- .R.4 


EXECUTION. 


with the parties entitled to it, they by their acts 
departed from that contract, & D. was obliged 
to get a stop order, & appeared to ask for those 
costs & claim his lien :—Held: he was entitled 
to the cost of the stop order, & of his appearance.— 
GRIMSBY v. WEBSTER (1860), 8 W. R. 725. 

2422. Service on unnecessary parties.|— A 
petition for a stop order was served not only on 
the assignor, but on the other parties to the cause : 
—Held: petitioner should be ordered to pay the 
costs of the latter—GLAZBROOK v. GILLATT 
(1846), 9 Beav. 611; 50 E. R. 480. 

2423. Whether applicant entitled to costs— 
Application under express provision in mortgage 
deed.]|—-The mtgee. of a fund in ct. is entitled to 
the expense of obtaining a stop order on the fund 
in a case in which he is empowered by the mortgage 
deed to apply to the ct. for that purpose, but such 
expenses are not allowed by the taxing master 
under the common order to tax the costs of the 
mtgee.—WADDILOVE v. TAYLOR (1848), 6 Hare, 
307; 17 L. J. Ch. 408; 67 BE. R. 11833; sub nom. 
WADDILOVE v. Taynor, Ex p. WADDILOVE, 12 
Jur. 598. 

Annotation :—Refd. National Provincial Bank of England 

v. Games (1886), 31 Ch. D. 582. 

2424. Application after notice of petition 
for payment out.|—A fund having become distri- 
butable, & a mtgee., with notice that the parties 
entitled had presented a petition for payment out 
of ct. to the mtgee. & to themselves, having 
applied for a stop order :—Held: he should be 
refused the costs of his application.—HOooLeE v. 
Ropers (1848), 12 Jur. 108. 

2425. --—- Application necessitated by acts of 
other party.|—GRIMsBy v. WrEbsTrR, No. 2421, 
ante. 





Sect. 4.—RESTRAINING TRANSFER OF STOCK 
IN BOOKS OF COMPANY. 


NotTe.—Cases dealing with the former practice 
under a writ of distringas are omitted. 


SUB-SsEcT. 1.—NOTICE IN LIEU OF DISTRINGAS. 


Sec, now, R. 8. C., Ord. 46, rr. 2-11. 

2426. Effect of notice—Similar to notice to a 
trustee.]|—The effect of a distringas is similar to 
that of notice to a trustee. 

A trustee assigned his reversionary interest 
in a share of the trust fund, & then committed a 
breach of trust :—Held: such share in the hands 
of his assignee was subject to the equitics originally 
affecting the whole trust fund.— WILKINS v. 
SIBLEY (1863), 4 Giff. 442; 8 L. T. 760; 9 
Jur. N.S. 888; 11 W. R. 897; 66 EE. R. 780. 

2427, Does not act as injunction.|—By 
putting a distringas on shares a legatee does not 
accept the shares so that he cannot afterwards 
disclaim. 








p. For particular urpose— 
Surplus.}—Defts., having in the hands 
of the sheriff an unsatisfied execution 
against pltf. for the costs of the action, 
& having obtained a stop order against 
the sum of $200 paid into ct. by pltf. 
as security for the costs of an appeal 
to the Ct. of Appeal, which had been 
dismiased with costs, were held entitled 
to payment of the surplus of the $200, 
after satisfying their costs of apres! 
to be applied on their costs of the action. 
—EVANB ¥. HUNTSVILLE TOWN (1904) 
24c, L. T. 287; 
23.—CAN. 


might 


0. W 
0.—CAN. 


Part V.—ANALOGOUS PROCEEDINGS. 


It. [distringas] does not act as an injunction, 
but he has to have notice if any one wishes to 
transfer the fund, & unless he then moves within 
a certain time the disiringas is gone (KEKEWICH, 
J.).—HOBBs v. WAYET (1887), 36 Ch. D. 256; 56 
L. J. Ch. 819; 57 L. T. 225; 36 W. R. 73. 


Annotations :-—Mentd. Wolmershausen v. Gullick, [1893] 2 
oy aoe Thomas’s Hospital v. Richardson, {1910] 1 


2428. —— By legatees—-Does not amount to 
acceptance of shares.]|— Hopss v. WAYET, No. 2427, 
ante. 

2429. Prevents registration of transfer.]— 
The owner of shares assigned all his property to 
pltfs. for the benefit of his creditors; pltfs. 
demanded the certificates, but were told that they 
were abroad. They then gave notice of the assign- 
ment to the co., but did not proceed under R. 8. C., 
Ord. 46. The owner subsequently instructed 
defts., his stockbrokers, to sell the shares, which 
they did, paying the proceeds to the owner & 
receiving from him the certificates, which they 
Jodged with the co. for certification. The co., 
having notice of the assignment, refused to register 
the transfers to the purchasers. The stock- 
brokers thereupon purchased & delivered to the 
purchasers other shares in substitution for those 
originally sold. These latter shares the stock- 
brokers now claimed to have registered in their 
names :—Held: pltfs. had not discntitled them- 
selves by negligence, & their prior equitable title 
must prevail. 

A distringas would not have prevented payment 
although it would have prevented any registration 
of the transfer (JOYCE, J.).—PErAatT v. CLAYTON, 
{1906] 1 Ch. 659; 75 1.J. Ch. 344; 94 L. 'T. 465 ; 
54 W. R. 416; 22 T. L. R. 3812; 50 Sol. Jo. 291; 
13 Mans. 117. 

2430. Effect of failure to proceed with claim— 
Whether injunction may be applied for—Court of 
Chancery Act, 1841 (c. 5), s. 4.|—The remedics 
given by sects. 4 & 5 of above Act are in sub- 
stitution for the writ of distringas under the former 
practice in the Exchequer: & therefore, where a 
party had put a distringas upon a sum of stock 
before the passing of that Act, & that distringas 
had been removed upon the usual notice :—--Held : 
it was not competent to him, after the passing 
of the Act, to apply for an injunction under 
sect. 4.—Hxa p. AmMyoT (1841), 1 Ph. 130, n.3 
6 Jur. 137; 41 E.R. 581, L. C. 

Annotations :—Consd. Re Hertford (1842), 1 Hare, 584. 

Expld. Re Suisse (1842), 6 Jur. 654. 

2431, .|}—Re HERTFORD (MAR- 
QUIS), No. 2434, post. 

24 -/—HOoBBS 1. No. 2427, 

















° WAYET, 
ante. 

2433. Interim injunction obtained—Order served 
on legal owners of stock.|—A notice having been 
served on the Bank of England under Jt. S. C., 
Ord. 46, rr. 4, 7, to prevent the transfer of stock 
or the payment of dividends thereon without 
notice to the persons serving the notice, the bank 
gave notice to them that an application had been 
made to the bank to allow the transfer of stock 
& to pay the dividends thereon, & that they should 
comply with the application, unless an order of 
the ct. should be served on them within cight days. 
A motion was then made ex p. for an order to 
restrain the bank from permitting the transfer 
or paying the dividends:—Held: the proper 
course was to grant an interim injunction over the 
next regular motion day, & notice of the order must 
be served on the legal owners of the stock.—Re 
ee Trusts (1883), 23 Ch. D. 549; 48 
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SuB-sEcT. 2.—INTERIM INJUNCTION OR 
RESTRAINING ORDER. 
A. In General. 

See Court of Chancery Act, 1841 (c. 5), s. 4. 

2434. Notice of proceedings—Protection until 
proceedings instituted.|—Court of Chancery Act, 
1841 (c. 5), s. 4, does not confer any new or 
summary jurisdiction on the ct. To continue a 
restraining order, a bill must be filed. 

On May 28, a restraining order was obtained 
under sect. 4. On anrmotion to dissolve, on June 80, 
no bill being filed, & no sufficient excuse given for 
the omission, the ct. refused to vontinue the order 
till a bill could be filed, & discharged it with costs. 

Qu.: whether a party, who has obtained a 
distringas under scct. 5, is entitled to come after- 
wards for a restraining order under sect. 4 :— 
Semble: he might, under special circumstances ; 
e.g. in case of new discovery after distringas issued, 
or the erroneous refusal of the bank to notice the 
disiringas, & a strong case of merits & urgency. 

Qu.: whether a party prosecuting for felony can 
institute proceedings in equity to protect the 
property in the meantime.—Re HERTFORD (MAR- 
QUIS) (1842), 1 Hare, 684; 11 L. J. Ch. 317; 66 
Ii. RR. 1164. 

2435. —— Unless grounds for granting 
order displaced.|—-In order to sustain an injunction 
granted upon a summary application under 
sect. 4 of Court of Chancery Act, 1841, the party 
obtaining it must proceed to file a bill within due 
time afterwards. 

Upon a bill being filed, the proceeding under 
the statute is not thereby determined; & if deft. 
cannot satisfactorily displace the grounds upon 
which the injunction was originally issued, the 
ct. will continue it until the hearing.—e HErtr- 
FORD (MARQUIS) (1843), 1 Ph. 203; 41 EH. R. 609 ; 
sub nom. Ie HERTFORD (MARQUIS), HERTFORD 
(MARQUIS) v. SUISSE, 8 Jur. 71. 

2436. Failure to move for injunction—Applica- 
tion for order to permit transfer.]|—On a bill filed 
against a bank, & others claiming stock, & praying 
an injunction against the bank to prevent a 
transfer, a subpenu was served on the bank, with 
notice not to permit a transfer. The answers were 
afterwards put in, but no injunction was moved 
for by pltf. 

Defts. moved for an order that the bank might 
be at liberty to permit a transfer; & an order 
was made to that effect, unless, on or before a 
given day, pltf. should move for an injunction 
to restrain the transfcr.—ltoss v. SHEARER (1821), 
5 Madd. 458; 56 E. R. 970. 





B. The Application. 

See Court of Chancery Act, 1841 (c. 5), 8. 43 
R.S. C., Ord. 46, rr. 2-11. 

2437. Who may apply—Party prosecuting felon.] 
—Re HERTFORD (MARQUIS), No. 2434, ante. 

2438. Party interested.|— te CARTER, 
Ex p. WATSON (1845), 6 L. T. O. 8S. 97. 

2439. Party presumptively entitled.) 
—Re ASHTON (1900), 44 Sol. Jo. 429. 

2440. Married woman—Upon undertaking 
as to damages.|—An application was made on 
behalf of a married woman for an injunction 
restraining the Bank of England, until further 
order, from permitting the transfer of certain 
stocks, standing in the names of the exors. of a 
testator, & to which the married woman claimed 
to be beneficially entitled. An injunction was 
granted for a fortnight on the usual undertaking 
of the married woman to be answerable in damages. 
The registrar refused to draw up the order on the 
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_. company: Sub-sect.2,2B. &-C. Sect. 5:'Sub- 
" secis.1,2 " ~"* "°° : 


sole undertaking of the married woman as to 
damages :—Held: the sole undertaking of the 
married woman must be accepted.—Re PRYNNE 
(1885), 53 L. T. 465. 

Annotation :—Refd. Pike v. Cave (1893), 62 L. J. Ch. 937. 

_ 2441. How application intituled.)—— Re Pixr, 
[1902] W. N. 42. 

2442, Necessity for affidavit..—Sects. 4,‘5, of 
Court of Chancery Act, 1841 (c. 5), relate to 
different subjects; &, to authorise an application 
to the ct. under the former sect. it must be 
founded on affidavit. 

Under sect. 5, the officers of the Ct. of Chancery 
are bound to issue the writ of distringas in the 
same manner as the officers of the Ct. of Exchequer 
did.— Ha p. FIELD (1841), 1 Y. & C. Ch. Cas. 1; 
5 Jur. 984; 62 E.R. 764. 

2443. Showing special grounds.|—-The ct. 
will not accede as of course to an application, 
by a creditor, under sect. 4 of Court of Chancery 
Act, 1841 (c. 5), to restrain the transfer of shares 
belonging to his debtor, but will require special 
grounds in support thercof.—Re East of ENGLAND 
BANK (1865), 6 New Rep. 81. 

2444. In respect of what funds—Government 
annuity.]—Under sect. 4, Court of Chancery Act, 
1841 (c. 5), an injunction may be obtained in a 
summary way to restrain the payment of a Govt. 
annuity.— Ex p. Watts (1871), 19 W. R. 400: 
oes Watts v. Warrs, 40 L. J. Ch. 388; 24 





C. Costs. 

2445. Where bank unnecessarily made party to 
suit.]|—If the Bank of England are unnecessarily 
made parties to a suit, the relief against them 
being obtainable under Transfer of Stock Act, 
1800 (c. 36), the bill will be dismissed against them 
with costs, to be personally paid by pltfs.— 
EDRIDGE v. EDRIDGE (1818), 3 Madd. 386; 56 
bi. R. 547. 

Shh -—Consd. Perkins v. Bradley (1842), 1 Hare, 





2446. —.]—The Bank of England ought not 
to be made a party to a suit for the purpose of 
giving effect to a charge upon stock standing in 
the name of a felon convict. 

The A.-G. on behalf of the Crown, deft. in a 
suit, claiming an interest in the goods of a felon 
convict, subject of the suit, against purchasers 
for value, & failing in that claim, is not entitled 
to his costs out of the fund, as a matter of course.— 


PERKINS v. BRADLEY (1842), 1 H . 
riper rane cr ( ) are, 219; 6 


. ..., Hare, 394; 
16 W. R. 419, 


SEcT. 56.—EQUITABLE EXECUTION. 

SUB-SECT. 1—NAatTuRE oF Process. 
2448. Not execution but equitable relief.|---S., 
being entitled to a freehold subject to a mtge., a 
wre~~ont creditor, shortly before the death of 8., 


L for a receiver by way of equitable execu- 
The application was adjourned & in the 
uieantine 4. died intestate. ‘wo days after his 


EXECUTION. 


death an order for a receiver was made without 
reviving the action or bringing the heir-at-law 
before the ct. :—Held: the order was ineffectual 
having been made after the death of S., & in the 
absence of any person to represent his estate. 
What is commonly called equitable execution is 
not in fact execution but equitable relief which is 
granted because there is a hindrance in the way 
of execution at law, & it is subject to the ordinary 
rule that equitable relief can be granted only when 
proper parties are before the ct. 

Jud. Act, 1873 (c. 66), does not give any right 
to equitable execution where there is no impedi- 
ment in the way of legal execution.— Re SHEPHARD, 
ATKINS v. SHEPHARD (1889), 48 Ch. D. 13135 59 
L. J. Ch. 83; 62 L. T. 337; 388 W. R. 13335 6 
T. L. R. 55, C. A. 

Annotations :—Consd. Blackman v. Fysh, [1892] 3 Ch. 209; 
Harris v. Beauchamp, {1894] 1 Q. B. 801. Expld. 
Thompson v. Gill, [1903] 1 K. B. 760. Consd. Morgan v. 
Hort, [1914] 2 


. B. 183. RBefd. Duke v. Davis, {1893) 
B. 260; . 661; 


: Holmes v. Millage, [1893] 1 Q. B 
Re Potts, Hx p. Taylor, [1893] 1 Q. B. 648; 
Kent, Sussex & General Land Soc. (1895), 72 L. T. ; 
Croshaw v. Lyndhurst Ship Co., [1897] 2 Ch. 154 ; Stewart 
v. Rhodes, [1900) 1 Ch. 386; R. v. Selfe, [1908] 2 K. B. 
121. Mentd. Ite Goudie, Ex p. Official Receiver, [1896) 
2 Q. B. 481; Klis v. Wadeson, (1899) 1 Q. B. 714. 

2449. .|—(1) Resps. recovered judgment 
for a sum of money against a foreign co. carrying 
on business in France. Goods belonging to the 
co. being, at the date of the judgment, in the 
possession of a firm in Kngland who had a lien 
upon them; resps. obtained an order appointing 
a receiver of the co.’s. interest in the goods, & 
directing that any money received by him should 
be paid to resps. in satisfaction of their debt. 
Shortly after the receivership order was made 
the co. was adjudicated by a French ct. to be 
in judicial liquidation, & applts. were appointed 
liquidators. Subsequently, applts. having claimed 
to be entitled to the goods, the goods were sold ; 
the lien was paid off, the balance in the hands of 
the receiver was paid into ct., & an issue was 
directed to try whether applts. or resps. were 
entitled to such balance :—Held: assuming that 
by the law of France applts. became entitled to 
the goods at the date of the liquidation, yet the 
receivership order had the effect of entitling resps. 
to the goods, or the proceeds of them, as & from 
the date upon which it was made, subject only 
to the discharge of the lien which was a legal 
impediment to execution, therefore, resps. were 
entitled to the balance paid into ct. 

(2) A receivership order has been called a step 
or process of equitable execution. Using language 
which, to my mind, is plainer & less likely to mis- 
lead, I should say that it is an order which shows 
that, in the judgment of the ct., the person 
obtaining it would be entitled to execution, but 
that from some legal impediment execution 
cannot be had (lLokD COLERIDGE, C.J.). 

(3) The process adopted by the Ct. of Chancery 
was to make a receivership order & appoint a 
receiver. The receiver could not, of course, get 
the goods until the lien was satisfied; but the 
moment it was satisfied he could get them. The 
object of the process was to remove the difficulty 
of the judgment creditor being unable to get 
possession of that to which he had a right, & the 
moment the difficulty was removed to give the 
thing in question to the judgment creditor. 
‘hat process has been called ‘‘ equitable execution.” 
In one sense it is not execution at all. It is a 
process which gives to the judgment creditor 
that to which the judgment has given him a right, 
& does away with the difficulty of his getting 
possession of if (LORD Hsuen, M.R.).—LEVASSEUR 











Part V.—AnaLogous PROCEEDINGS. 


v. Mason & Barry, [1891]2 Q. B. 73; 60 L. J.Q. B. 
659; 64 L. T. 761; 39 W. R. 596; 7 T. L 
pepe Ae to (1 

NNOLATIONS *-— .A8 tO ° 4, 

(1803) ; re er ae ee Anglesey, Fot Ghee Jee a 

[1907] 2 Ch. 157; Ke Pearce, x P- Offigial Rovoiver, The 

Fry (1915), 84 L. J. K. B. 2025. _ 

2450. -|—The appointment of a receiver 
of the property or interest of a judgment debtor 
is not execution within R. S. C., Ord. 42, rr. 8, 23. 
‘The exors. of a deceased judgment creditor are 
not entitled to obtain an order for a receiver of 
the judgment debtor’s property or an injunction 
against his dealing with it.—NorBURN v. NORBURN, 
[1894] 1 Q. B. 448; 63 L. J. Q. B. 341; 70 L. I. 
ae 42 W. R. 127; 38 Sol. Jo. 11; 10 R. 10, 


Annotations :—Refd. Thompson v. Gill, {1903} 1 K. B. 760. 
Mentd. Re Clements, Ex p. Clements, [1901] 1 K. B. 260. 





SuB-s“cr. 2.—JURISDICTION OF CouRT. 
2451. Effect of Judicature Act, 1873 (c. 66)-— 

Jurisdiction not enlarged.|—Sect. 25 (8) of the 

wbove Act does not give jurisdiction to appoint 

& receiver by way of equitable execution in cases 

where prior to that Act no ct. had such juris- 

diction. In order to justify the making of an 
order for the appointment of a receiver at the 
instance of a judgment creditor, the circumstances 
of the case must be such as would have enabled 
the Ct. of Chancery to make such an order before 
the Jud. Act. The ct. therefore has no juris- 
diction to appoint a receiver merely because, in 
the circumstances of the case, it would be a more 

convenient mode of obtaining satisfaction of a 

judgment than the usual modes of execution.-— 

Harris v. BEAUCHAMP Brotiters, [1894] 1 Q. B. 

$01; 63 L. J. Q. B. 480; 70 L. T. 6386; 42 W: R. 

451; 9 R. 653, OC. A. 

«innotations :—Consd. Thompson v, Gill, [1903] 1K. B. 
760; Morgan v. Hart, (1914) 2 K. B. 183. efd. Ideal 
Bedding Co. v. Holland, (1907) 2 Ch. 157. Mentd. 

27. v. Lyric Theatre, [1894] 3 Ch. 338; Lovell & 
Teo an (1894). 63 1. J. Q. B. 802; 
(1005) 2 es ray ees! 1 Q. B. 202; Dean v. Brown, 

_ 2452. Of Court of Bankruptcy.) — The Ct. of 

Bkpcy. has jurisdiction under sect. 25 (8) of 

Jud. Act, 1873 (c. 66), to appoint a receiver by 

way of equitable execution for the purpose of 

enforcing orders for the payment of money to tha 
trustee in bkpcy.; but such an order will not, 
as @ general rule, be made on an ex :p. application. 

5 ite GOUDIE, Ex p. OFFICIAL RECEIVER, [1896] 

2 Q. B. 481; 65 L. J. Q. B. 671; 75 L. T. 277; 

45 W. R. 80; sub nom. Re Goupir, Ex p. OFFICIAL 

RECEIVER v. STRAND, 3 Mans. 224. 


PART V. SECT. 5, SUB-SECT. 2. 


a. Effect of Judicature Act, 1897 
(c, a 8 58 (Y)}—Jurisdiction not 
enlarged.}—The above sub-sect. does 
not Sive jurisdiction to appoint a 
receiver in cases where prior to above 
ae no ct. had such jurisdiction, &, 
n order to justify the making of an 
order for the appointment of a receiver 
ny the instance of a judgment creditor, 
ie circumstances of the case must be 

1 &8 would have enabled the Ct. 
mn th. to make such an order before 
he Act.—O’DONNELL v. FAULKNER 
eel, 10.L. R. 21; 21C.L. T. 75.— 


K 


Ct. of 








Yr. | _—~ The vis cs 
in the above sub-sect., that pebieo iio 
a be ay uointed Ln all cases in whiol 
ar to be just or convenient 

that such order should be madc, was 


intended merely to expressly confer 
upon all the cta. that jurisdiction which, 
under the designation of equitable 
exccution, had, before the fusion of 
law & equity, been exercised by the 
Ch. alone.—He ASSELIN 
CLEGHORN (1903), 6 O. L. RK. 170; 23 
C. L. T. 288; 20. W. R. 712.—CAN, 


PART V. SECT. 5, SUB-SECT. 3.— 
A. (a). 


2453i. Receiver not appuinted if legal 
remedy available.} -The ct. of equity 
will not appoint a receiver o 
equitable interest by way of equitable 
execution where the judgment creditor 
can issue execution against such interest 
at law.—BuLL (HENRY) & Co. 4. 
Att sats (1900), 21 N.S. W. (Eqg.) 1.— 
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SuB-sEcr. 3.—IN WHAT OASES GRANTED. 
A. Where Impediment to Legal Remedy. 


(a) In General. 

24538. Receiver not appointed if legal remedy 
available.|—It has been long settled that if a 
judgment creditor takes execution & finds the 
estate protected by circumstances respecting a 
prior title he may apply for a receiver (LORD 
ELDON, C.).—CURLING ¥. TOWNSHEND (MARQUIS) 
(1816), 19 Ves. 628; 34 Kb. R. 649, L. ©. 


Annotations :—Distd. Free v. Hinde (1827), 2Sim.7. Mentd. 
Greenwood v. Atkinson (1830), 4 Sim, 54. 


2454. .|—A creditor, who had recovered 
judgment in an action in the Ch. Div. for payment 
of a sum of money, sued out a writ of elegit against 
his debtor, whose only interest in land was an 
equity of redemption in fee. The creditor then 
commenced an action in the Ch. Div., claiming 
to have it declared that he was entitled to a charge 
on the land, & to have such charge enforced by 
sale, foreclosure, delivery in execution, or otherwise 
as the ct. might direct, & asking for a receiver. 
Pitf. then moved for a receiver in the new action :— 
Held: Judgments Act, 1864 (c. 112), s. 1, did not 
take away the old right which a judgment creditor 
had before Judgments Act, 1838 (c. 110), to take 
proceedings in equity to obtain the benefit of a 
judgment which there were legal impediments 
to his enforcing at law, & pltf. was not obliged to 
wait till the trial, but might obtain a receiver on 
interlocutory application in the new action. Qu.: 
whether the appointment of a receiver could have 
been obtained in the old action.—ANGLO-ITALIAN 
BANK v. DAVIES (1878), 9 Ch. D. 275 3 47 L. J. Ch. 
833; 39 L. T. 244; 27 W. RK. 3, C. A. 

ret 
1879), 





Annotations :—Apld. Bryant v. Bull, Bull v. Bryant 


10 Ch. D. 153. Folld. Re Watkins, Ez p. Evans 
13 Ch. D. 252; Oliver v. Lowther (1880), 42 L. T. 47. 
Consd. Smith v. Cowell (1880), Q. B.D. 75. Apld. 


), 6 -_D. 

Westhead v. Riley (1883), 25 Ch. D. 413. Consd. Re Pope 
(1886), 17 Q. B. D. 743; Holmes v. Millage, [1893] 1 
Ri B. 551; Ashburton v. Nocton, (1915) 1 Ch. 274. 

efd. Re Peace & Waller (1883), 24 Ch. D. 405; Re 
Whiteley, Whiteley v. Learoyd (1887), 56 L. T. 846; 
Cadogan v. Lyric Theatre, (1894] 3 Ch. 338; Harris v. 
Beauchamp, [1894] 1 Q. B. 801; He Jones (1895), 39 
Sol. Jo. 671; Tyrroll v. Painton, (1895) 1 Q. B. 302 ; 
Thompson v. Gill, [1963] 1 K. B. 760; KR. v. Selfe, (1908) 
2 K. B. 121: de Pearce, Official Receiver v. Pearce 
(1918), 120 L. T. 334. 

2455. .|—Since the Judicature Acts the 
ct. can grant equitable execution by the appoint- 
ment of a receiver at the instance of a judgment 
creditor against debts & sums of moncy payable 
to the judgment debtor to which garnishee pro- 
ceedings are not applicable—WES'THEAD v. RILEY 











(1883), 25 Ch. D. 413; 53 L. J. Ch. 1153; 49 

L. T. 776; 32 W. R. 273. 

Annotations :—Apld. Archer v. Archer, [1886] W. N. 66. 
Consd. Flegg v. Prentis, [1892] 2 Ch. 428; Holmes »v. 
Millage, (1893] 1 Q. B. 551. Refd. Harris v. Beauchamp, 
[1894] 1 Q. B. 801. 

2453 ii. BLAKE vv. JARVIS 
(1870), 16 Gr. 295; 17 Gr, 201.—-CAN. 
2453 ili. .}—A judgment creditor 


cannot tile a bill in equity to enforce 
his judgment against the lands of his 
debtor, until he has taken all necessary 

roceedings to enforce his judgment at 
law, & is unable there to obtain the 
relief to which he is entitled.—BLack 
v. HAZEN (1871), (1825-1897), N. B. Dig. 


454.—CAN. 


2453 iv. .]—Before a receiver can 
be appolited there must be some legal 
impediment in preventing the interest 
of the debtor being reached by law; 
& the fact that the interest in the pro- 

erty is of such & nature that it can 

e made subject to a ch order 
v is fatal to an application for the appoint- 
ment of a receiver.— EVANS v. ROBERT- 
SON ORR, [1923] N. 4. L. hl. 769.—N.Z. 


& 





an 
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Sect. 5.—Hquitahle execution: Sub-sect. 3, A. (a) 
~ (b) & Eb” 





2456. .|—After judgment for foreclosure 
absolute, the action being at an end, pltf. cannot 
obtain an order for the appointment of a receiver 
of the mortgaged property, even though the 
conveyance of the property to pltf. remains to be 
settled. 

Equitable execution is a process which the 
ct. allows for the purpose of enabling a judgment 
creditor to obtain pe of his debt when the 
position of the real estate is such that ordinary 
execution will not reach it (CuaiTry, J.).—WILLS 
v. LUFF (1888), 38 Ch. D. 197; 57 L. J. Ch. 563; 
36 W. R. 571. 

Annotations :—Consd. Manchester & 
Parkinson (1889), 60 L. T. 258. 
[1893] 1 Q. B. 551. 

2457. .\—A judgment having been  ob- 
tained in an action to recover money due, the 
judgment debtor died, leaving a will by which 
she appointed an exor. The judgment debtor at 
the time of her death was possessed of certain 
furniture & chattels, & was carrying on a business. 
The judgment remaining unsatisfied, the judgment 


Liverpool Bank v. 
Refd. Holmes v. Millage, 








creditors obtained an order appointing a certain 


person receiver of the furniture & chattels & of 
the business, & to get in & receive the debts due 
to such business, & directing him to pay the balance 
which should appear due on his accounts in or 
towards satisfaction of the judgment :—Held: 
in the absence of any legal impediment to obtaining 
execution of the judgment in the ordinary course 
of law by fi. fa. or attachment of debts, & there 
being no special circumstances showing it to be 
just or convenient that a receiver should be 
appointed, the order for appointment of a receiver 
was wrongly made, & ought to be rescinded.— 
MANCHESTER & LIVERPOOL District BANKING 
Co. v. PARKINSON (1888), 22 Q. B. D. 173; 58 
L. J. Q. B. 262; 37 W. R. 264; 5 T. L. R. 135, 


O, A. 

Annotations :—Distd. Re Hartley, Nuttall v. Whittaker 
(1892), 66 L. T. 588. Consd. Holmes v. Millage, (1893 1 
Q. B. 551; Harris v. Beauchamp, [1894] 1 Q. B. 801. 

Ania. Goldschmidt v. Oberrheinische Mctullwerke, [1906] 

.. 183. 


B. 373. Refd. Morgan v. Hart, [1914] 2 K. B. 
2458. |—fe SHEPHARD, ATKINS v. SHEP- 
HARD, No. 2448, ante. 








2459. .]|—LEVASSEUR v. MASON & Barry, 
No. 2449, ante. 
2460. -J—(1) The ct. has not jurisdiction 





to enforce satisfaction of a judgment debt by 
appointing a receiver of the future earnings of 
the judgment debtor. 

(2) The ct. cannot grant equitable execution by 
the appointment of a receiver in a case where 
prior to Jud. Acts no ct. could grant such relief. 

The only cases in which cts. of equity ever 
interfered were cases in which the judgment debtor 
had an equitable interest in property which could 
have been reached at law if he had the legal interest 
in it instead of the equitable interest (LINDLEY, 


(3) There is no doubt that since Jud. Acts, 
receivers by way of equitable execution can be 
appointed in proper cases by all divisions of the 
High Court on a motion or summons without 
the necessity of a fresh suit or action on the 
judgment (LINDIEY, L.J.).—Ho.LMgEs v. MILLAGE, 


2464 i. Whether legal remedy must be 
erhausted.}—Where there is no form of 
leral proceeding or process whereby 


2464 ii. 





a fund can be reached. Semble: the until the 
Ct. of Chancery has power to apply a 
remedy by equitable attachment.— from equitable, rem 


BANK OF BritIsH NORTH AMERIOA 
v. MATTHEWS (1860), 8 Gr. 486.—CAN, 


-}—A receiver for the 
purpose of giving a judgment creditor 
equitable relief will not be apeolates 

judgment creditor has 
exhausted his legal, as distinguished 


le, Cc] 
Kimmy (1903), 10 B. OC. R. 231.—CAN. 


EXECUTION. 


[1893] 1 Q. B. 651; 62 L. J. Q. B. 380; 68 L. T. 
205; 57/7. P.551; 41 W. R. 354; 9T.L. R. 331 5 
37 Sol. Jo. 338; 4 R. 332, O. A. 


Annotations :—Distd, Cadogan v. Lyric Theatre, [1894] : 


Ch. 338. Apld. Pearce v. Johns (1897), 41 Sol. Jo. 66 
Folld. Edwards v. Picard, (1909] 2 K. B. 903. Consd. 
Morgan v. Hart, [1914] 2 K. B. 183. Refd. Harris v 


Beauchamp, [1894] 1 Q. B. 801; Willis v. Cooper, 
Sey, v. Cooper, Willis v. Cooper (1900), 44 Sol. Jo. 
698 ; e Pearce, Ex p. Official Receiver, The Trustee, 
[1919] 1 K. B. 354. 








2461. ——.]—Pearce v. JouHNns (18097), 41 
Sol. Jo. 661, C. A. 

2462 J|—Epwarps & Co. v. Picanp, No. 
2492, post 

2463. .\—The ct. has no jurisdiction to 


appoint a receiver by way of equitable execution, 

so called, in aid of a judgment at law except in 

cases in which execution cannot be levied in the 
ordinary way, by reason of the nature of the pro- 
perty, & in which the Ct. of Ch. before Jud. Act, 

1873 (c. 66), would have had jurisdiction to make 

the order.—Monraan v. Hart, [1914] 2 K. B. 183 ; 

83 L. J. K. B. 782; 110 L. I. 611; 30 T. L. R. 

286, C. A. 

Annotation :—Reid. Re A Company, [1915] 1 Ch. 520. 
2464. Whether lega! remedy must be exhausted.) 

—In a case to procure relief in equity in aid of 

a process at law, pltf. must show by his bill that. 

he has proceeded with the process at law to its 

utmost extent to the extent necessary to give 
him a complete title —NEATE v. MARLBOROUGH 

(DUKE) (1838), 3 My. & Cr. 407; 2 Jur. 76; 40 

K. R. 983, L. C. 

Annotations :—Consd. Gordon v. Horsfall (1846), 5 Moo. 
P. GC. C, 393; Smith v. Hurst (1852), 10 Hare, 30; 
Benham v. Keane (1861), 3 De G@. F. & J. 318. Folld. 
Godfrey v. Tucker (1863), 33 Beav. 280. Gonsd. Anglo- 
ltalian Bank v. Davies (1878), 9 Ch. D. 275; Cadogan 
v. Lyric Theatre, [1894] 3 Ch. 338. Refd. Bond v. Bell 
(1857), 4 Drew. 157; . Evans (1879), 
13 Ch. D. 252; . Prentis, [1892] 2 Ch. 428; 
Tyrrell v. Painton, [1895] 1 Q. B. - Mentd. Doswell 
v. Reece (1865), 13 L. 'T. 166; Marshall v. South Statford- 
shire Train Co., [1895] 2 Ch. 36. 

2465. -——.]—Since the coming into operation 
of Jud. Act, 1873, it is not necessary for a judgment 
creditor, who seeks to obtain equitable execution 
of the judgment debtor’s equitable interest in 
land, previously to sue out a writ of elegit. The 
appointment of a receiver of the rents of land at 
the instance of a judgment creditor, though 
conditional upon the receiver’s giving security, 
operates as an immediate delivery of the land in 
execution. When the security is afterwards 
given the order relates back to the date when it was 
made. 

A judgment creditor became the transferee of 
a legal mtge. of leascholds belonging to the judg- 
ment debtor. He then commenced an action in 
the Ch. Div., claiming an account & payment 
of what was due to him on both mtge. & judg- 
ment; or a sale of the property & payment out 
of the proceeds; & the appointment of a receiver. 
On the same day he obtained ex parte an order 
extending over eight days, appointing an interim 
receiver of the rents, without security. On the 
eighth day he obtained, on notice, an order 
absolute for the appointment of the same person 
to be receiver of the rents, upon his giving security. 
On the same day the debtor filed a liquidation 

etition, & a receiver of his property was appointed 
by the Ct. of Bkpcy. It did not appear which 





2464 iii. .}~-A Judgment creditor 
will not be debarred from his right to 
equitable relief upon the ground of the 
existence of a remedy at common law, 
unless a fruitful remedy be shown to 
exist.— O’ DONOVAN v. GoaGIN (1892), 
30 L. R, Ir. 579.—IR. 





dies.—-DAVIDGE v. 


Part V.—AnaLocous PRocEEDINGs. 


receiver was appointed first. The receiver in the 

action never gave security. The creditor had 

not sued out a writ of elegit :—Held: the appoint- 

ment of the receiver in the action was such a 

delivery in execution by lawful authority of the 

mortgaged lands, within Judgments Act, 1864 

(c. 112), 6. 1, as to render the judgment creditor 

a secured creditor, within Bkpcy. Act, 1869 (c. 7 1), 

8s. 16 (5), & he was entitled to hold the lands as a 

security for his judgment debt as well as for his 

mtge. debt.—-Re Warxins, Ex p. EVANS (1879), 

13 Ch. D. 252; 49 L. J. Bey. 7; 41 L. T. 565 ; 

28 W. R. 127, C. A. 

Annotations : nsd. Re Whiteley, Whiteley v. Learoyd 
(1887), 56 L. T. 846; Thompson v. Gill, [1903] 1 K. 3B. 
760; Ashburton v. Nocton, [1915] 1 Ch. 274. Refd. 
Smart v. Flood (1883), 49 L. T. 467; Ie Pope (1886), 17 
Q. B. D. 743; Re Shephard, Atkins v. Shephard (1889), 
43 Ch. D. 131; Re Potts, Hx p. Taylor, [1893] 1 Q. B. 
648; Cadogan v. Lyric Theatre, [1894] 3 Ch. 338 3 
eee Fowler, (1904] 1 Ch. 658: BR. v. Solfo, [1908] 2 


2466. -|— Deft. was joint tenant of a free- 
hold house & of two leasehold houses. Two of the 
houses were subject to a mtge. Pltf. was an un- 
satisfied judgment creditor of deft., & applied 
for a receiver, by way of equitable execution, of 
deft.’s share of the rents & profits of the three 
houses. There was no evidence as to the value 
of deft.’s interest in the unmortgaged house :— 
Held: (1) a receiver could be appointed in the 
case of a joint tenancy; (2) in the circumstances, 
a receiver would be appointed in the case of the 
mortgaged houses without first compelling pltf. 
to pursue his legal remedy against the unmort- 
gaged house ; (3)'a receiver might also at the same 
time, in the very special circumstances of the case, 
be appointed in the case of the unmortgaged house. 
~——HILLs v. WEBBER (1901), 17 T. L. R. 513, C. A. 





(6) What amounts to an Impediment. 


2467. Existence of unsatisfied term.] — Semble : 
an equitable execution can be maintained only 
where there is an unsatisfied term, or where a 
person has converted his legal into an equitable 
estate, for the purpose of defeating his creditors.— 
KIRKBY v. DILLON (1824), Coop. Pr. Cas. 504; 
47 KH. R. 623; sub nom. Kirnpy v. Ditton, 2 
L. J. O. S. Ch. 140. 

2468. Legal estate outstanding.|—A judgment 
creditor, who has sued out an elegit, but is unable 
to obtain delivery by the sheriff of debtor’s lands 
by reason of the legal estate being outstanding, & 
the existence of prior incumbrances, is not bound 
to redeem such prior incumbrances, but may 
obtain a decree for the appointment of a receiver 
& a sale in a suit to which debtor & subsequent 
incumbrancers only are parties.—WELLs v. KILPIN 
(1874), L. R. 18 Eq. 298; 44 L. J. Ch. 184; 22 
W. R. 675. 


Annotation :-— i : i 8), 
9 Ch. D, aed Anglo-Italian Bank v. Davies (1878) 


2469. Address of debtor unknown.] — Pitf. in 
an action which had been followed by a cross- 
action obtained an order in both actions that his 
costs of the cross-action should be paid by deft. 
in the action, a married woman, entitled for life, 
for her separate use, to the dividends of a sum of 
stock, standing in the names of trustees, who were 
not parties to either action. Pltf. had endeavoured 

obtain a sequestration, but failed from not 
being able to find deft.’s address so as to serve the 
subpena for costs. He then moved the ct. for a 
receiver under Jud. Act, 1873 (c. 66), s. 25 (8). 

r service of notice of motion, but before the 
motion was heard, deft. made an affidavit in 
Which her address was set forth :—Held : plté. 
was entitled to a receiver.—BRYANT v. BULL, 
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Bult v. Bryanr (1878), 10 Ch. D. 153; 48 
L. J. Ch. 325; 39 L. T.470; 27 W. R. 246. 
Annotation :—Refd. Oliver v. Lowther (1880), 28 W. R. 381. 

2470. Creditor withdrawing property from juris- 
diction.]— PItf. in an action had obtained judgment 
against defts., who were a co. incorporated, & 
carrying on business as manufacturers, in Germany, 
& who had no property within the jurisdiction 
which could be taken in execution by any ordinary 
process of execution. It appeared that divers 
customers of defts. in this country either were, or 
would shortly become, indebted to defts. for 
goods supplied, but pltf. had no means of ascer- 
taining particulars of any such debts, & therefore 
could not make an affidavit in the form No. 25, 
Appendix B, to the R. S. C., 1883, in order to 
found garnishee proceedings; & it further ap- 
peared that there was reason to believe that defts. 
were endeavouring to collect all debts due to them 
from customers in this country in order to avoid 
such proceedings :—Held: haviug regard to the 
special circumstances, the case was one in which 
a receiver of such debts as aforesaid might be 
appointed by way of equitable execution.— 
GOLDSCHMIDT ». OBERRHEINISCHE MBTALLWERKE 
[1906] 1 K. B. 3873; 75 L. J. K. B. 800; 04 L. 'T. 
303; 54 W. R. 255; 22 'T. I. BR. 285; 50 Sol. Jo. 
238, ©. A. 

2471. No means of ascertaining debts due to 
debtor.] — GoLpscHMIDrT v. OBERRIIEINISCHE 
METALLWERKE, No. 2470, ante. 


B. To Enforce Order for Payment into Court. 


2472. Address of debtor unknown.|—SrancEeR 
LEATHES v. STANGER LEATIIES, [1882] W. N. 71. 
Annotation :—Folld. Re Coney, Concy v. Bennett (1885), 29 

Ch. D. 993. 


2473. Debtor outside jurisdiction.|—Under the 
general power to appoint receivers given by Jud. 
Act, 1873 (c. 66), s. 25 (8), & having regard to 
R. S. C., 1888, Ord. 42, rr. 4, 28, the ct. has juris- 
diction to enforce a judgment for payment of 
money into ct. by a defaulting trustee, by the 
appointment of a receiver of his equitable interest 
in property in this country ; & order accordingly 
where, from debtor being out of the jurisdiction, 
service of a writ of attachment could not be 
effected._—Re Conry, Conny v. BENNETT (1885), 
29 Ch. D. 993; 54 L. J. Ch. 1180; 52 L. T. 961; 
33 W. R. 701. 

Area 5 An, Aver obese feta 1 
eo. tee tisb7T Ww N. 11 8. Refd. Holmes v. Millage, 
[1893] 1 Q. 3B. 551. 

2474, .|—Ite PEMBERTON, PEMBERTON v. 
RoyvaL HospiraL FOR INCURABLES, [1907] W. N. 
118. 

2475. Though sequestration appropriate remedy.| 
—An order was made against defts. in an action, 
who wero defaulting trustees, for the payment 
of money into ct. Defts. having failed to comply 
with such order, an application was made by pltfs. 
that a writ of attachment might issue against them. 

At defts.’ instance, however, the ct. made an 
order allowing payment by weckly instalments. 
L., one of defts., had made an affidavit on that 
occasion stuting that all the property he possessed, 
was the furniture in his house. It subsequently 
transpired that L. had executed bills of sale 
affecting the furniture; but that pltfs., in other 
proceedings, had successfully disputed the validity 
of such bills of sale. An application was accord- 
ingly made on behalf of the pltfs., for the appoint- 
ment of a receiver of the furniture by way of 
equitable execution. 

For deft. L., it was contended that the legal & 
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Sect. 5.—Equitable execution: Sub-sect. 8, B. & C.) 
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proper remedy of pltfs. was by sequestration, & 
that the ct. had no jurisdiction to appoint a 
receiver :—Held: although under R. 8S. C., 1883, 
Ord. 42, r. 4, sequestration was the appropriate 
remedy, yet under Jud. Act, 1873 (c. 66), s. 25 (8), 
the ct. had jurisdiction to appoint a receiver if 
it appeared just or convenient so to do, & in the 
present case, it was just & convenient to appoint 
a receiver, & an order must be made accordingly.— 
Re WHITELEY, WHITELEY v. LEAROYD (1887), 
56 L. T. 846. 


C. Particular Instances. 


2476. Salary—Assistant parliamentary secretary 
to Treasury.|—‘The salary of the assistant parlia- 
mentary counsel to the Treasury is not assignable 
& the ct. will not appoint a receiver of it.—CooPER 
v. REILLY (1829), 2 Sim. 560; 57 E. R. 897; 
subsequent proceedings (1830), 1 Russ. & M. 560, 
L. C. 

Annotation :—Refd. Re Mirams, [1891] 1 Q. B. 594. 

2477. —-— Master forester of Royal forest.]— 
Receiver granted, at the suit of a judgment 
creditor, of the office of master forester of a Royal 
forest.— BLANCHARD v. CAWTHORNE (1831), 4 
Sim. 566; 58 BE. R. 212, L. C. 





Annotation :—Refd. Kdwards v. Picard, [1909] 2 k. B. 
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2478, —~— Unpaid director’s fees.|—HAMILTON 
v. BROGDEN, [1891] W. N. 36. 


sl dela :—Distd. Holmos v. Mittage (1893), 9 T. L. @. 


2479. Pension—Officer in army.]—Lucas v. 
Harris, No. 2157, ante. 

2480, -|—A sum standing in the 
bkpcy. estates account at the Bank of England 
to the credit of the judgment debtor, a retired 
deputy commissary in the army, on the annulment 
of his bkpcy., consisted partly of a sum paid to the 
trustee out of the retired pay of the judgment 
debtor, partly of a sum paid to the trustee out of 
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5. Salary — Teacher in public I. L. T. 240.—IR. 
school. }—PItf., who had obtained an y. 
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Pension — Stipendiary 
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money paid by the Paymaster-General in respect 
of the commutation of a part of his retired pay :— 
Held: the judgment creditor was entitled to the 
appointment of a receiver in respect of the sum 
arising from commutation money, but not in 
respect of the sum arising from _ retired oe La 
CROWE v. Price (1889), 22 Q. B. D. 429; 58 
L. J. Q. B. 215; 60 L. T. 915; 53 J. P. 389; 37 
W. RR. 424; 5 T. L. R. 280, C. A. 


sear eal :—Consd. Jones v. Coventry, [1909] 2 K. B. 


2481. Tolls & earnings of railway company.|— 
A judgment creditor of a railway co. to whom the 
co.’s land, including the line, has been delivered 
under a writ of elegit is entitled to a receiver of the 
tolls & earnings, & is not accountable as a mtgee. 
in possession if he has not obtained beneficial 
possession.— KINGSTON v. COWBRIDGE Ry. Co. 
(1871), 41 L. J. Ch. 152. 

Under Railway Companies Act, 1867 (c. 127) .|— 
See RaILways. 

2482. Life estate in realty.|—A judgment 
creditor who has sued out an elegit, & got a return 
from the sheriff that; debtor was entitled to a life 
estate in realty of debtor, & registcred the writ, 
may file a bill mm the ct. of chancery for a receiver 
of that estate.—TiILLErr v. Pearson (1873), 43 
L. J. Ch. 93; 22 W. R. 209. 

Annotations :-~—Refd. Anglo-Italian Bank v. Davies (1878), 9 


Ch. D. 275; Ashburton v. Nocton (1914), 84 L. J. Ch. 
193. 


2483. Equitable reversionary interest.) — PItf., 
who had obtained judgment against defts., 
husband & wife, was upon hig application ex pe. 
appointed receiver of the income of the wife’s 
reversionary interest under a will.—-FUGGLE v. 
BLAND (1883), 11 Q. B. D. 711, D. C. 

Annotations :--~Apld. Westhead v. Riley (1883), 25 Ch. D. 413. 

Folld. Tyrrell v. Painton, [1895] 1 Q. B. 202. 

2484. ---—-.]—TYRRELL v. PAINTON, No. 1378, 
ante. 

2485. Reversionary interest in  legacy.|—A 
judgment debt being unsatisfied for want of 
goods of deft., who was entitled, expectant on 





(1903), 37 time of the application to appoint a 
receiver, under the age of sixty years.—~ 


magis- MACDONALD v. O'TOOLE, {1908} 2 1. R. 


assignment from deft., subsequently 
obtained an order for the appointment 
of & receiver, for the purpose of obtain- 
ing payment of the sum of $50 or $60, 
which deft., as a teacher was entitled 
to receive from the inspector of his 
district. Deft.’s contract for the 
performance of his duties being made 
with the trustees of the school section 
in which he was employed, & there being 
no contract directly or indirectly 
between deft. & the Govt. :—Held: 
deft.’8 salary was not cxempt from 
attachment for debt under the principle 
of the cases applicable to officers 
employed in the public service, & 
the amount coming to deft. be one 
that could not be reached by ordinary 
legal execution, or garnishee process, 
pltf. was entitled to the equitable 
relief sought.—FISHER v. CooK (1899), 
32 N.S. R. 226.—CAN. 

t. National schoolmaster.] — 
The ct. has jurisdiction to appoint a 
receiver over an instalment of a national 
schoolmaster’s salary which has actually 
become due; it is not against public 
policy that an instalment of such a 
salary, when actually due, should be 
liable to execution.—PICTON v. CULLEN, 
ik900] 2 J. R. 612.—IR. 
all: Petty sessions clerk.) -— 
rhe ct. will not appoint a receiver by 
way of equitable execution over the 
salary of a petty sessions clerk, oven 
whero he has himself covenanted to 
assign future gales of his salary in 
favour of a judgment creditor.— 








trate.}— Deft. was entitled to a pension 
given in consideration of services 
which had been rendered by him as 
stipendiary magistrate of the city, 
on his retirement from that olfice, 
when his official connection with the 
city ceased :—MHeld: deft.’s pension 
could be mane available for the pay- 
ment of his debt & as deft. was residing 
out of the jurisdiction of the ct. & 
had no property within the jurisdiction, 
& the ordinary modes of execution were 
not available, pitfs. were entitled to 
the appointment of a receiver.-— 
IMPERIAL BANK OF CANADA 0%. MOTYON 
(1897), 29 N. S. R. 368.—CAN. 

a. Future  instalments.|] — 
Pitf. the wife of a retired member of 
a police force, & entitled to interim 
alinopy under an order theretofore 
made, applied to be appointed receiver 
of moneys to which deft., her husband, 
would become entitled as a pension, on 
application by him,which application he 
had not yet made :—Held: pltf. was not 
entitled to succeed, for, whereas, arrears 
of pension constitute a debt which may 
be attached by garnishee proceedings, 
unearned pension cannot be «reached 
cither by that procedure or by the 
uppointment of a recelver.—SLEMIN 
v. SLEMIN (1903), 7 O. L. R. 67; 24 
C.L. T. 57; 20. W. R. 1176.—CAN. 


: -}+—The ct. will not 
appoint a receiver by way of cquitable 
execution over future instalments of u 
supcrannuation allowance, granted to a 
public servant, if such servant is, at the 











386; 421, L. T. 73.—IR. 

Cc. Civil service.j}-—~ Tho cl. 
can appoint a receiver by way of 
equitable execution, over civil service 
pension, payable monthly to deft., 
& by order direct the receiver to receive 
the entire of the sald monthly instal- 
ments, & retain therefrom a certain 
amount per month, & apply samo in dik- 
charge of the judgment debt & costs, & 
pay balance to deft—MOLONY v. 

d. Royal Irish Constabulary.] 
—The ct. has power to appoint a 
receiver over the pension of a retired 
officer of the Royal Irish Constabulary. 
aT CA v MULLINS, (1898] 2 [. KR. 
34.— ‘ 


2481 i. ZJ'olls & carnings o 
company.}—A judgment creditor of a 
railway co., with execution ainst 
their lands in the hands of the sheriff, 
is entitled to the appointment of a 
receiver of the earnings of the road, the 
profits thereof to be applied in payment 
ot his demand.—-PkTO v. WELLAND Ry. 
Co. (1862), 9 Gr. 455.—CAN. 

2481 ii. -./—So long as a railway 
co. is a going concorn, bondholders 
whose bonds are a general charge on 
the undertaking have no right, even 
although interest on these bonds is ip 
arrear, to seize, or take, or sell, 0} 
foreclose any part of the property of 
the co. ‘Their remedy is the appoint- 
inent of a receiver.—PHELPS v. ST. 

‘ATHARINES & NIAGARA CENTRAL 
Co. (1890), 19 O. Rt. 501.— CAN. 








railway 
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the death of a tenant for life, to a legacy of much 
larger amount than the debt :—Held: a receiver 
should be appointed by way of equitable execution 
to receive a sufficient portion of the legacy when 
it should become _ receivable.—MACNICOLL vv. 
PARNELL (1681); 35 W. R. 773, D. C. 

Annotations :—Folld. Tyrrell v. Painton (1894), 11 R. 589. 


Consd. Campbell v. Campbell & Davis (1895), 72 L. T. 
294; Re Harrison & Bottomley, [1899] 1 Ch. 465, 


2486. Reversionary interest in real estate.] — Re 
Jones & JUDGMENTS ACT, 1864 (1895), 39 Sol. Jo. 
67). 

Sr ale :—Refd. He Harrison & Bottomicy, [1899] 1 Ch. 
5. 





2187. Where no assests avaijlable.|A receiver 
will only be granted in cases where the amount of 
the judgment debt warrants the expense, & where 
there is fair reason to suppose that there is some- 
thing for the receiver to receive.—I. v. K., [1884] 
W.N. 63; Bitt. Rep. in Ch. 185. 

2488. Money arising from land outside juris- 
diction-— Unless appointment useless.|—A co. in- 
corporated by an American State, & domiciled in 
the United States, created an equitable charge on 
lund in Mexico for payment of a debenture debt. 
The land became vested in an English co. subject 
to an express obligation by them to pay olf such 
charge out of the proceeds of sale of the property. 
On motion for a receiver of the rents & other 
money to arise from the land:—Held: the 
English co. & its directors were accountable in an 
English ct. to the debenture holders for proceeds 
of such land come to their hands; but, in the 
circumstances the ct. being of opinion that a 
receiver would be useless, the motion was refused. 
—MERCANTILE INVESTMENT & GENERAL TRUST 
Co. v. RIVER PLATE TRUST, LOAN & AGENCY Co., 
[1892] 2 Ch. 303; 61 LL. J. Ch. 473; 66L. T. 711; 
36 Sol. Jo. 427. 


Annotations :—Mentd. Re Maudslay, Sons & Field (1900), 
82 L. T. 378; Bank of Africa v. Cohen, [1909] 2 Ch. 129; 


British South Africa v. De Beers Consolidated Mines 
11910) 1 Ch. 354, 


2489. Estate of deceased debtor.|—In a petition 
by a husband for divorce, a decree absolute had 
been pronounced & the co-respondent condemned 
in the costs of the petition. An arrangement 
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was subsequently made by which the co-respondent 
undertook to pay the amount of the costs by 
instalments; but he died intestate before the 
whole of such instalments had been paid. Im- 
mediately after his death an order was made 
restraining his widow from dealing with his estate. 
The ct., under R. S. C., 1883, Ord. 17, vr. 4, & 
Ord. 42, r 28, appointed petitioner receiver of the 
co-respondent’s estate, but directed that the 
order should not be drawn up for a week, in order 
that the widow of the co-respondent might decide 
whether she would take out administration & give 
security for the debt.—WADDELL v. WADDELL, 
[1892] P. 226; 61 L. J. P.110; 67 L. T. 389. 

2490. Future earnings.]-—HoLMEsS v. MILLAGE, 
No. 2460, ante. 


2491. Takings of theatre.|—-A judgment 
debt was recovered against a theatre co. The 
theatre was subject to a mtge. The co. had no 
land except the theatre, of which they were 
lessees & were in occupation, & they were using it 
for the ordinary purposes of a theatre :—Held: 
(1) a receiver could not be appointed at the 
instance of the judgment creditor to receive by 
way of equitable execution the moneys paid by the 
public for entrance to the theatre: (2) a receiver 
ought to be appointed of the rents & profits of 
the co.’s lands by way of equitable execution, 
without prejudice to the rights of any prior in- 
cumbrancers, & the co. should be ordered to 
deliver up possession of the lands to him.— 
CADOGAN v. Lyric THEATRE, Lrp., [1894] 3 Ch. 
338; 638 L. J Ch. 775; T1L. 7.8; 10 T. lL. RR. 
596; 7 Kt. 504, C. A. 

Annotation :—.4s to (1) Refd. He Pearce, Ex p. Official 

Receivor, The Trustee, [1919] 1 K. B. 354. 

2492. Profits of patent.|—-Deft., against 
whom pltfs. had recovered judgment in an action, 
which remained unsatisfied, was resident abroad, 
& had no property within the jurisdiction available 
for the purpose of a fi. fa., or other ordinary 
process of execution. He was the registered 
owner of three English patents, but it was not 
shown that he was in receipt of any profits there- 
from by way of royalties or otherwise. On an 

















2487 i. There no assels available. }— 


Pitt. recovered judgment against defts. 
in the county ct., & issued execution, 
but was unable to obtain satisfaction 
for want of property of defts. upon 
which to levy :--Held: the case was 
u proper one for the appointment of a 
receiver by way of equitable execution. 
——BARROWMAN t. FADER (1899), 32 
N. 8. R. 284.—CAN, 

2489 i. Istate of deceased debtor.)}— 
A judgment debtor was entitled, as one 
of the next-of-kin of a deceased 
intestate, to whom no administration 
had been taken out, to a share of the 
personal estate of the deceased :—Held : 
the judgment creditor was entitled to 
bre a woo eppolnved ater ane 
4 -—-MULLANE vv. HERN 1), 
28 L. R. Ir. 105.—1R. 


2490i, Future earnings. }~The appli- 
cation of a judgment creditor for the 
appointment of a receiver to receive 
the cheques for salary not yet due of 
the judgment debtor, a Dominion 
civil servant, was dismissed.—FORIN 0. 


e. Fund in court.}-The ct. of 


equity can grant equitable execution 
ay the appointment of a judgment 


r as @& receiver of a sum of 
money in the equity ct. payable to the 
judgment debtor.—CHuRCH v. ARNOLD 
(1902), 2 8, R, N, 8, Ww. 127.—AUS. 


{. Interest in trust estate. The 
Interest of @ debtor in a toast estas 
consisting of the right to a share of the 
Proceeds of the sale of such estate 


when made by the trustees, is not 
attachable, moneys which may or may 
not become payable by a trustee to his 
cestui que trust are not debts, The 
proper course in such a case is to obtain 
equitable exccution against the debtor's 
interest by the appointment of 4& 
receiver.--STUART v. GROVGIL (18838), 
15 A. RK. 299.—CAN, 

g. Amount due tuo — deblor as 
residuary legatce.}-—An order may be 
imade attaching the wmount, if any, 
coming to a judgment debtor as 
residuary legatee under a will, although 
it is undetermined whether anything, 
& if anything, how much, is due to him. 
—MCLEAN v, BRUCE (1891), 14 P. R. 
190.—CAN, 

h. Annuity secured by mortgage.) 
—Where in an agreement for the 
exchange of certain land between_the 
sons of deft. & a third party, which 
was carried out, & in which deft. 
released her dower, & also conveyed 
lands of her own to the third party 
for the benefit of her sons, in considera- 
tion whereof they jointly with her 
covenanted with such third party to 
pay her an annuity to be secured by 
mtge. :—~Held : a judgment creditor 
of hers was entitled to have equitable 
execution against her, & a receiver 
appointed to receive payment of the 
annuity.—Moor v. GIBSON (1881), 
21 oO. ry 248.—CAN. 

k, Right to use of land under will.] 
—Where judgment debtors took no 
estate in the land under a will, & 
nothing more than the right to call 


upon the trustee to permit them to use 
the land for ‘‘ a home ”’ :-——Held: their 
right to the uso of the land for a home 
could not be reached through a receiver 
80 as to make it availablo for the satis- 
faction of pltis.’ claim.—CAMERON %«. 
ADAMS (1894), 25 O. R. 229.— CAN. 

l. Unliquidated damages.}— A_ re- 
ceiver will not be appointed by way of 
equitable execution on behalf of a judg- 
mont creditor to receive the amount of 
a claim for unliquidated damages 
which his debtor is seeking to recover 
in a pending action.— CENTRAL BANK 
OF CANADA UV. ELLIS (1896), 27 O. KR. 
583.—CAN., 


m,. Property out of reach of ordinary 
execution.}—Where the property of a 
debtor is beyond the reach of an 
ordinary execution the ct. may afford 
relief in the form of equitable execution, 
if it has not the material before it, 
but only to obtain property or the 
proceeds of property which can be 
followed.—TAYLOR v. CUMMINGS (1897), 
27 8. OC. R. 589.—CAN. 

n. Interest under will—Hzecutor's 
discretion.}—The mother of the judg- 
ment debtor by her will empowered 
her exors., if in their discretion they 
should see fit, to pay the income of her 
estate, in part or in whole, to & for 
his benefit & advantage, at such time 
& in such manner & sums as they should 
see fit, leaving it to their option & 
discretion whether they should pay 
him any sum. An order was made 
in a div. ct. action, after judgment, 
appointing judgment creditor recetyer 
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Sect. 5.—Equitable execution: Sub-sect. 3, C.; sub- 
secls.4 & 5, A. & B.) 


application for the appointment of a receiver, by 
way of execution, of all rents, profits, & moneys 
receivable in respect of deft.’s interest in the 
patents :—Held: an order for eppemument of a 
receiver could not in such a case be made. 

Equitable execution is relief given on the ground 
that there is no remedy by execution at law; it 
operates by removing a hindrance which prevents 
execution at law (BUCKLEY, L.J.).—Epwarps & 
Co. v. Picarn, [1909] 2 K. B. 903; 78 L. J. K. B. 
1108; 101 L. T. 416; 25 'T. L. R. 815, C. A. 

2493. Enforcement of payment of money to 
trustee in bankruptcy.|—Re Gounin, Ex p. 
OFFICIAL RECEIVER, No. 2452, ante. 

2494. Untaxed costs.|—An action by a married 
woman suing in respect of her separate estate 
was at the trial dismissed with costs, to be taxed 
& payable out of her separate property, but not 
otherwise. The only separate property of pltf. 
consisted of a share coming to her under a will. 
Before the taxation of defts.’ costs had been com- 
pleted by certificate, the trustees of the will being 
about to distribute thcir estate & pay pltf. her 
share, defts. applied for the appointment of a 
receiver to receive the share & hold it as security 
for the costs when taxed :—Held: there was 
jurisdiction to protect by injunction or the 
appointment of a receiver the fund out of which 
the costs were payable, & a receiver ought to be 
appointed.—OuMMINS v. PERKINS, [1899] 1 Ch. 
16; 68L. J. Ch. 57; 79 L. T. 456; 47 W. R. 214 ; 
43 Sol. Jo. 112, C. A. 

2495. -]—These are three applications for 
the appointment of a receiver by way of equitable 
execution. ‘The actions, although brought in 
the Ch. Div., are in the nature of common Jaw 
actions, inasmuch as the judgment was one for a 
sum of money & costs to be taxed. The time for 
issuing a writ of fi. fa. or elegit upon a judgment is 
fixed by It. S. C., Ord. 42, r. 17. In a note to this 
rule in the Annual Practice it is said that ‘‘ both in 
the Ch. Div. & the Q. B. Div. a judgment or order 
for costs to be taxed is enforceable by execution 
on production of the judgment or order & taxing 
officer’s certificate.’’ In this case the costs have 





EXECUTION. 
, not been taxed. When the interim order appoint 


ing the receiver was made the amount of the 
judgment was not paid. But now the judgment 
debt has been wholly paid, & there simply remains 
a judgment for the untaxed costs. No execution 
at law could issue for them. The question is, 
can I, under these circumstances, grant equitable 
execution which is a substitute for legal execu- 
tion? Ithink ... that I cannot (FARWELL, J.). 
—WILLIS v. COOPER, SLATTERY v. COOPER, WILLIS 

CooPER (1900), 44 Sol. Jo. 698. 

2496. Joint tenancy.|—TImLts v. WEBBER, No. 

.66, ante. 

2497. Book debts of business—Not if got in & 
expended.]|— HARPER v. McINTYRE (1907), 51 Sol. 
Jo. 7013; subsequent proceedings (1908), 99 L. T. 
191. 

Married woman.|—-See HUSBAND & WIFE. 


Sup-sEcT. 4.—In RESPECT OF W1IIAT JUDGMENTS 
OR ORDERS. 

2498. Judgment obtained in Scotland—Registered 
under Judgments Extension Act, 1868 (c. 54).|— 
An appointment of a receiver by way of equitable 
execution may be made upon the certificate of a 
decree of the Ct. of Session in Scotland registered 
in the High Ct. under sects. 3, 4, of above Act.— 
THOMPSON v. Gi~L, [1903] 1 K. B. 760; 72 
1. J. K, B. 411; 88 L. T. 7143 51 W. R. 484 ; 
19 T. L. R. 366; 47 Sol. Jo. 418, OC. A. 


SuB-SsEcT. 5.—TnEe APPLICATION. 


A. How Made. 
See, generally, RECEIVERS; R. 8. C., Ord. 35, 


r. 6; Ord. 50, r. 15a. 
2499. No fresh action necessary.] — ANGLO- 
ITALIAN BANK v. DAVIES, No. 2454, ante. 





2500. .J\—He WatTkKINsS, Ea p. Evans, No. 
2465, ante. 
2501. -|—The words ‘‘ interlocutory order ”’ 





in Jud. Act, 1873 (c. 66), s. 25 (8), are not confined 
in their meaning to an order made between writ 


to receive the amount of his judgment 
from the exors., whenever they should 
exercise their discretion to pay the 
judgment debtor the amount of the 
judgment, or any part thereof :— Held : 
if the order was intended to interfere 
with the action of the cxors., it should 
not have been mado; & if it did not 
so interfere, it was nugatory. — Jve 
MoINNES v. McGaw (1898), 30 O. FR. 
38.—CAN. 

o. Costs under order of master of 
titles. }--A person entitled to payment 
of costs under an order of @& master 
of tities can have ‘‘ exccution issued ”’ 
by the proper officer, upon the order & 
certificate of the master, but this does 
not include that mode of enforcing 
payment, by way of a receiver, usually 
called ‘‘ equitable execution.’’—He 
CRAG & LESLIE (1898), 18 P. R. 270.— 
CAN. 

p. Trade union dues—No_ contract 
on part of members to pay. )—lIf there is 
nothing in the constitution or rules of 
« trade union importing a contract 
oxpress or implied on the part of 
members to pay dues or assessments, 
a receiver will not be appointed to 
collect them by way of equitable 
execution to satisfy a judgment, against 
the union, as a receiver could not 
recover such dues & assessments by 
action.—COTTER v. OSBORNE (1909), 
19 Man. L. H. 145.—CAN. 


a. Equitable interest in land.) —~ A 


legal execution against land cannot 
bind an equitable interest in lands 
registered in the name of a person 
other than an execution debtor; some 
form of equitable execution is necessary 
for the purpose.—SEAY v. SOMMER- 
VILLE HARDWARE Co., LTp., [1917] 
1 W. W. RR. 1497; 33 D. L. R. 508.— 
CAN. 

_ ¥ Stock dividends.}—Stock  stand- 
ing in the namo of uw judgment debtor 
cannot be reached by the appointment 
of a receiver, but a receiver may be 
uppointed of the dividends. To reach 
the stock itself an order charging it 
Inay be granted upon notice of motion. 
—-LEHANE v. PoRTHUS, [1917] 2 
W. W. R. 560.—CAN. 

8. Amounts of attached pee a 
Where a decree holder had in execution 
of his decree attached two decrees 
held by judgment debtor against third 
parties :—Held : Code of Civil Pro- 
cedure, 8s. 503, gave power to the ct. 
to appoint a receiver to realise the 
amounts of the attached decrees where 
it appeared that by so doing the 
interests of both decree holder & 
judgment debtor would be better 
protected.—PARTAP SING v. DELHI 
& LONDON BANE; Lrp. (1908), I. Ll. R. 
30 All. 393.—IND. 

t. Deposit receipt in joint names 
of debtor & another—Beneficial interest 
wv debtor.}—The appointment of a 
receiver by way of equitable execution 


is the proper mode of attaching a 
deposit receipt held in the joint names 
of the judgment debtor & another, 
even though the whole beneficial 
interest in the fund be in the judgment 
debtor.—O’ DONOVAN v. GOGGIN (1892), 
30 L. R. Ir. 579.—IR. 

a. Legacy.) Defts., exors. of a 
testatrix, obtained a judgment for their 
costs against plitf., who was entitled 
to a legacy under the will which was 
the subject of the action, The judg- 
ment was unsatisfied, & in an affidavit 
filed on behalf of defts. it was stated 
that, except through this legacy, they 
had no ineans of obta payment of 
their demands :—Held: a receiver, by 
way of equitable execution, could be 
er over the aah — Re 

ae (1893), 31 L. R. Ir. 391. 

b. Dividends from bankrupt eatate.} 
—A judgment creditor is entitled to 
an order appointing a receiver b 
way of cquitable cxecution over such 
sum, if any, as far become payable 
by way of dividend or otherwise to 
the debtor out of the estate of a bkpt. 
on whose statement of affairs the judg- 
ment debtor appears as a creditor.— 
LANGDALE CHEMICAL MANURE CoO. JV, 
GINTY (1907), 41 I. L. T. 40.—IRA. 


PART V. SECT. 5, SUB-SECT. 5.-—A. 
6. Motion—In court.k}-A motion 
for the appointment of a receiver by 


Part V.—ANALOGOUS PROCEEDINGS. 


& final judgment, but mean an order other than 

final judgment in an action, whether such order 

be made before judgment or after. A creditor 
who had recovered judgment in an action sued out 

a writ of elegit, to which writ the sheriff returned 

that there were no goods or lands of the debtor 

which he could deliver. It appearing, however, 
that the debtor was entitled to an equity of re- 
demption of certain land, the creditor, without 
commencing any fresh action for the purpose, 
made an application to a judge at chambers for 
the appointment of a receiver:—Held: such 
application was rightly made in the original action, 

& it was unnecessary to commence a new action 

for the purpose.—SMITH v. COWELL (1880), 6 

Q. B. D. 75; 50L. J. Q. B. 38; 43 L. T. 528; 29 

W. R. 227, C. A. 

Annotations :—Oonsd. Morgan v. Hart, [1914] 2 K. B. 183. 
Refd. Manchester & Liverpool District Banking Co. v. 
Parkinson (1888), 22 Q. B. D. 173; Holmes v. Millage, 
(1893) 1 Q. B. 551. 

2502. .]—In an action by a creditor against 

a debtor in which pltf. has obtained final judgment, 

the ct. has power, under Jud. Act, 1873 (c. 66), 

s. 24 (7), in order to satisfy the judgment, to grant 

equitable execution against deft. by appointing a 

receiver upon motion in that action, although the 

writ may not have been indorsed with a claim for 

a receiver ; it being unnecessary in such a case 

to bring another action for the purpose.—SALT v. 

Cooper (1880), 16 Ch. D. 544; 50 L. J. Ch. 529; 

43 L. T. 682; 29 W. R. 553, C. A. 

Annotations :-—Consd. Holmes v. Millage, [1893] 1 Q. RB. 
551; Re Hearn, De Bertodano v. Hearn (1913), 108 


L. T. 452. Refd. Leggott v. Western (1884), 12 Q. B. D. 


287 rf Walmsley v. Mundy, Ka p. Goodenough (1884), 50 
be 


3rero -n wv. Kdwards (1888), 37 W. R. 473 


’ 


. 317; 

ills v. Luff (1888), 38 Ch. D. 197; Harris v. Beauchamp, 
[1894] 1 Q. B. 801. Mentd. Re Whiteley, Whiteley v. 
Learoyd (1887), 56 L. T, 846; Ponnamma v. Arumogam, 
(1905] A. C. 383. 

2503. |The mode of enforcing a claim 
against separate property is to obtain equitable 
execution appointing a receiver or directing the 
trustees to pay. Such an order may be obtained 
in a suit brought for that purpose or, in my opinion, 
where proceedings are already pending, it may be 
made in those proceedings without any fresh 
suit (CoTTON, L..J.).—te PEACE & WALLER (1883), 
24 Ch. D. 405; 49 L. T. 687; 31 W. R. 899, C. A. 
Annotation :—Refd. Holmes v. Millage, [1893] 1 Q. B. 551. 











2504. -|— PROSKAUER v. SIEBR, [1885] 
W. N. 159. 

2505. ——-_.]—HoLMeEs v. MILLAGE, No. 2460, 
ante. 


2506. Whether made ex parte.|—FUGGLE v. 
BLAND, No. 2483, ante. 
25 On undertaking in damages.|— 
Evans v. Luoyp, [1889] W. N. 171. 
Annotation :—Refd. Minter v. Kent, Sussex & Goneral Land 

Soc. (1895), 72 L. T. 186. 

2508. .|—Judgment creditors obtained, in 
the action in which they had recovered the judg- 
ment, an ex p. order appointing a receiver, to 
receive the moneys receivable in respect of the 
share to which the debtor was entitled in the 
residuary estate under the will of his mother; & 
it was ordered that the receiver should pay the 
balance or balances appearing due on his accounts, 
or such part thereof as should be certified as proper 
to be so paid, in or towards satisfaction of what 
should for the time being be due in respect of the 
judgment. After the order had been made, 


way of equitable execution is properly 
made in ct.—KINCAID v. INCAID 
(1888), 12 P. R- 462.—CAN. 
PART V. SECT. 5, SUB-SECT. 5.—B. 
2512 i, Service out of jurisdiction.)— 
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notice of it was served upon the exors. of the 

mother. Before any payment had been made by 

the exors. to the receiver on account of the debtor’s 
share, a receiving order in bkpcy. was made against 
him, & he was soon afterwards adjudicated bkpt. : 

—~Held: such an order appointing a receiver ought 

not to be made ez ».—Re Potts, Ex p. TAYLOR, 

[1893] 1 Q. B. 648; 62 L. J. Q. B. 392; 69 L. T. 

74; 41 W. R. 337; 9 T. L. R. 308; 37 Sol. Jo. 

306 ; 10 Morr. 52; 4 R. 305, C. A. 

Annotations :—Expld. Tilling v. Blythe aed 47 W. R. 
273. Consd. Singer v. Fry (1915), 84 L. J. K. B. 2025; 
Re Pearce, Ex p. Official Receiver, The Trusteo, [1919] 
1 K. B. 354; Giles v. Kruyer, [1921] 3 K. B. 23. Refd. 
Minter v. Kent, Sussex & General Land Soc. (1895), 14 
R. 236; Croshaw v. Lyndhurst Ship Co., [1897] 2. Ch. 
154; Re Gershon & Levy, Ex p. Coote & Richards, Hz p. 
Westcott, [1915] 2 K. B. 527. Mentd. Re Anglesey, De 
Galve v. Gardner, (1903] 2 Ch. 727; Ridout v. Fowler 
[1904] 1 Ch. 658; Ideal Bedding Co. v. Holland, (1907] 
2 Ch. 157; Re Beaumont, Woods v. Beaumont. (1910), 
79 L. J. Ch. 744; Re Levy & Gershon, Ex p. Coote & 
Richards (1915), 59 Sol. Jo. 440. 

2509. .|—A receiver may be appointed, by 
way of equitable execution, upon an ex p. applica- 
tion, where the circumstances are exceptional.— 
MINTER v. KENT, Sussex & GENERAL LAND 
Soctety (1895), 72 L. T. 186; 59 J. P. 102; 11 
T. L. R. 197: 39 Sol. Jo. 230; 14 R. 236, C. A. 
Annotation :-—Expld. Tilling v. Blythe (1899), 80 L. T. 44. 

2510. |—fRe Goupir, Ex p. OFFICIAL 
RECEIVER, No. 2452, ante. 

2511. Whether by motion or summons.|—A 
motion was made in an action for the appointment 
of a receiver by way of equitable execution of the 
property by two defts. in an action, for the purpose 
of obtaining payment of costs, which they had 
been ordered to pay. It was contended on the 
part of the two defts. that the application should 
have been made by the less costly method of 
summons in chambers, according to the practice 
of the Q. B. Div., & that such an appointment 
should not be made unless it was shown to be 
absolutely necessary in order to obtain payment 
of the debt :—Held: appts. were justified in 
proceeding by motion according to the practice 
in the Ch. Div., but it was worthy of consideration 
whether such an application should not be made 
in chambers in the future, & where such an applica- 
tion was made by motion it would be a question 
of consideration whether applt. should have the 
whole of his costs. — Re HARTLEY, NUTTALL v. 
WHITTAKER (1892), 66 L. T. 588; 36 Sol. Jo. 847. 











B. Service. 


2512. Service out of the jurisdiction.] — Pltf. 
having obtained judgment against deft., a foreigner 
resident out of the jurisdiction, a summons was 
issued by leave of a judge at chambers calling on 
deft. to show cause why a receiver should not be 
appointed. On an application for leave to serve 
this summons on deft. out of the jurisdiction :— 
Held: there was no jurisdiction to grant such 
leave.—WELDON v. GOUNOD (1885), 18 Q. B. D. 
622; 1T.L. R. 631, D.C. 3 subsequent proceedings, 
15 Q. B. D. 624, C. A. 

Annotations :—Expld. Re Bouron, Ez p. Brandon (1886), 54 
L. T. 128. Refd. Re Busfield, Whaloy v. Busfield (1886), 
82 Ch. D. 123; Re Proceeding against Party, a foreigner 
out of England (1886), 2 T. L. R. 238. 

See, now, R. S.C., Ord. 11, r. 84. 

2513. Personal service necessary——Or leave for 
substituted service.|—Where deft. has not ap- 
peared, & an application is made for the 


restraining deft. from dealing there- 
with :-—Held: this was not a cage in 
which service of the writ of summons 
out of the jurisdiction could be allowed 
under rule 271.—SEaRS vv. MEYERS 
(1893), 15 P. R. 381.—CAN. 


he owner of 
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Sect. 5.—Equitable execution: Sub-sect. 5, B. & C.; 
sub-sect. 6, A. & B.; sub-sect. 7.] 


appointment of a receiver, it is not sufficient to 
the file summons at the central office, but it must 
be served on deft., or leave must be obtained for 
substituted service.—TILLING LTD. v. BLYTHE, 
[1899] 1 Q. B. 557; 68 L. J. Q. B. 350; 80 L. T. 
44; 47 W. R. 273; 15 T. L. R. 205; 43 Sol. Jo. 
258, OC. A. 
Annotation :—Refd. Jamaica Ry. v. Colonial Bank, [1905] 
1 Ch. 677. 


C. Interim Injunction. 


2514. Whether granted—Where no proof oz 
likely destruction of property.) —-Where on the 
issue of a summons for the appointment of a 
receiver of property by way of equitable execution 
an order was made ex p. in the form App. K., 
No. 61 (a) (1), for an injunction to restrain the 
judgment debtors from dealing with the property 
until after the hearing of the application :—Held: 
the injunction ought not to be granted in the 
absence of anything to show that there was danger 
of the property being made away with by the 
judgment debtor before the hearing of the applica- 
tion for a _ receiver.—LLOYbD’s BANK, LTbD. v. 
MEDWAY UPPER NAVIGATION Co., (1905] 2 K. B. 
ree 741. J. K, B. 851; 93 L. T. 224; 54 W.R. 
41,0. A. 


SUB-SECT. 6.—EFFECT OF APPOINTMENT OF 
RECEIVER. 
A. On Realty. 

2515. Whether “taking in execution ’’—Judg- 
ments Act, 1864 (c. 112).|—Hatron ». Haywoop, 
No. 1466, ante. 

2516. -———-_ Though conditional on security 
being given.|—Re WATKINS, Ex p. Evans, No. 
2465, ante. 

2517. ——- ———.|_-FRe Pops, No. 1450, ante. 

2518. Within defeasance clause in will.|— 
A testator devised a freehold estate to his son for 
life, & after his death among all the children of 
the son born or to be born who should live to 
attain twenty-one, in equal shares as tenants in 
common in fee ; by a subsequent clause he directed 
that if the son should attempt to dispose of his 
life interest, or should become bankrupt or insol- 
vent, or the estate devised to him “ should be 
taken in execution by any process of law for the 
benefit of any creditor or creditors,” then the gift 
to him should become void & cease as if he were 
dead, & the estate devised to him should “ thence- 
forth absolutely vest. in & belong to the person or 
persons who under the devises & limitations 
hereinbefore contained would be next entitled 
thereto.”’ A judgment for debt having been 
recovered against the son who was in possession, 
the judgment creditor obtained the appointment 
of a receiver of the rents.. At this time the son 
had two children, one of age & one under age, & 
he afterwards had other children :—Held: (1) the 
appointment of a receiver was a taking in execution 
within the meaning of the clause, & the son’s life 
estate determined. 


PART Vv. SECT. 5, SUB-SECT. 6.—A. 

d. Administration — Ezecutor — Re 
moval of.}-—A_ receiver appointed by 
the ct. to aid a judgment creditor 
in recovering his claim, by receiving 
the judgment debtor’s share in an 
estate which could not be reached by 
exccution, after the refusal of the 
judgment debtor to allow the use of 
his name, was authorised, on giving 








the estate, & 
Temoval of 


—A_ judgment 


security to lim, to take 
in his name for the ad 
if necessary for the 


the v. 

MCCALLUM (1897), 17 P. R. 398.—CAN. 
e. Priority— Over 

© tor obtained a 
conditional order attaching the tenant’s 
rents of the lands of C., payable to the 
judgment debtor. 


EXECUTION. 


(2) As the limitations to the children of the son 
on the determination of the life estate by forfeiture 
did not take effect on the natural determination 
of the prior estate, they were not contingent 
remainders but executory devises, & took effect 
in favour of all such children of the son whenever 
born as attained twenty-one.—BLACKMAN v. 
Fysu, [1892] 3 Ch. 209; 60 L. J. Ch. 666; 67 
L. T. 802; 2 R. 1, C. A. 

Annotations :—As to (1) Consd. Thompson v. Gill, [1903] 1 

K. B. 760. Asito (2) Consd, Re Canney’s Trusts, Mayer v. 

Strover (1910), 101 L. T. 905. : 


B. On Personalty. 


2519. Title not complete till security given.}— 
An order was made at the suit of an equitable 
mtgee. ‘‘ that M., upon his giving security, be ap- 

ointed receiver,’”’ of certain chattels comprised 
in the security. After this order, but before 
security had been given, & an execution creditor 
of the mtgor. took the chattels in execution :—- 
Held: the receiver was not constituted receiver 
till he had given security, & the taking the 
chattels in execution was not a contempt of ct.—— 
EDWARDS v. EDWARDS (1876), 2 Ch. D. 2913; 45 
L. J. Ch. 391; 34 L. T. 472; 24 W. R. 713, C. A. 


Annotations :~-Distd. Re Watkins, Ex p. Evans (1879), 
13 Ch. D. 25%. Refd. Smart v. Flood (1883), 49 L. T. 
467. Mentd. Re Walden, He? Odel) (1878), 39 L. T. 
333; Fe Roberts, Evans v. Roberts (1887), 36 Ch. D. 
196: Re Standard Manufacturing Co., Ex p. Lowe (1891), 
39 W. JR. 369; Re Monolithic Building Co., Tacon 1, 
es Co., [1915] 1 Ch. 643; Shears v. Jones, [1922] 2 Ch. 


2520. --—.|—_In June, 1901, the purchaser 
under a contract for the sale of land paid a deposit, 
& was Iet into possession. The purchaser did not 
complete, & litigation ensued between him & the 
vendor. In Aug. 1902, a judgment creditor of 
the purchaser obtained by way of equitable 
execution, an order appointing himself, upon 
giving security, receiver of the purchaser’s interest. 
in the land under the contract for sale, & at once 
gave notice of this order to the vendor, but did not 
perfect his security as receiver until May, 1903. 
In the meantime in Jan. 1903, the purchaser being 
unable to complete, the litigation between him 
& the vendor was, without notice to the judgment 
creditor, compromised by the contract for sale 
being rescinded, & the vendor paying the pur- 
chaser £110, not in part repayment of the deposit, 
but to give up possession of the property :—Held : 
as the judgment creditor did not perfect his 
security as receiver until after the compromise, 
he had no claim against the vendor in respect of 
the £110.—RuipoutT v. Fow er, [1904] 1 Ch. 658 ; 
73 L. J. Ch. 325; 90 L. T. 147; affd., [1904] 2 
Ch. 93, C. A. 

2521. Title relates back to date of appointment.| 
—LEVASSEUR v. MASON & Barry, No. 2449, ante. 

2522. Receiver trustee of money received.|]—- 
Money not accounted for & due from a receiver 
under the ct. is, by his recognisance, made a debt 
of record, although the balance due has not been 
ascertained. The receiver is a trustee of such 
money for the persons entitled thereto, & cannot, 
as against them, avail himself of Stat. Limitations, 
although his final accounts have been passed & 
the recognisances vacated.—SEAGRAM v. TUCK 


Public Works were entitled to a charge 
on the lands, & before the conditional 
order was made absolute the Comrs. 
obtained in the Ch. Div. an order for 
a receiver over the lands of C., & 
obtained leave to show cause against 
the conditional order:—Held:; the 
conditional order should be discharged. 
—O’CONNOR -v. IRELAND, [1897] 2 
I. R. 150.—IR. 


roceedings 
tration of 


exor.—MONES 


arnishee order.) 


The Comrs, of 


Part V.-—ANALOGOUS PROCEEDINGS. 
(1881), 18 Ch. D. 206; 50 L. J. Ch. 5723; 44 L. T, 


800; 29 W. R. 784. 

2523. Money not held in custodia legis.)— 
Money in the hands of a receiver is not in custodia 
legis in the same way as if it were in the hands of a 
sequestrator. 

n June, 1886, H. borrowed from RK. £7,000 on 
the security of a transfer of shares in a co. R. 
took no steps to have himself registered as owner 
of the shares until 1892. H. died in 1889, having 
paid interest on the mortgage debt down to 
Apr. 1888. In June, 1889, in a creditor’s action 
to administer H.’s estate, a receiver was appointed. 
In July, 1889, the co. issued to the receiver deben- 
tures representing arrears of dividends upon the 
shares accrued prior to H.’s death. In 1892 Hh. 
valued his security of £1,000, & proved for the 
balance of his debt. He was afterwards registered 
by the co. as transferee of the shares, & then 
claimed to have the debentures handed over to 
him by the receiver:—Held: he was not so 
entitled, the debentures not being in custodia legis 
for his benefit, but being assets in the hands of 
the receiver, who for this purpose was in the same 
position as an exor.—Re Hoare, HOARE v. OWEN, 
[1892] 8Ch. 94; 61 L. J. Ch. 541; 671. T. 45; 
Al W. R. 105; 36 Sol. Jo. 523. 

Annotations :—Refd. Preston v. Tunbridge Wells Opera 


House, [1903] 2 Ch. 323; He Metropolitan Amalgamated 
Estates, Fairweather v. The Co., [1912] 2 Ch. 497. 


2524. Whether creating charge on property.|-— 
The ct. has no jurisdiction to make a declaration 
of charge upon a judgment debtor’s reversionary 
personalty in favour of a judgment creditor who 
has been appointed recciver of such property.- - 
FLEGG v. PRENTIs, [1892] 2 Ch. 428; 61 1. J. Ch. 
705; 67 L. TL. 107. 
wlnnotations :-—~Folld. Dc Peyrecave v. Nicholson (1894), 

71 L. T. 255. Refd. fe Potts, Mr 7. Taylor, [1898] 1 

fo 648; Ideal Bedding Co. v. Holland, (1907) 2 Ch. 

v 


2525. Does not give power of sale.|--When at 
the instance of a judgment creditor a receiver has 
been appointed by way of equitable execution of 
the goods & chattels of the debtor, the ct. has no 
jurisdiction to order a sale of such goods & 
chattels to satisfy the debt.—DrE PEYRECAVE v. 
NicHOLSON (1894), 71 L. T. 255; 42 W. R. 702; 
10 R. 532, D.C. 

2526. On property outside jurisdiction.|—-A 
receiver is not put in possession of foreign property 
by the mere order of an English ct. ; the require- 
inents of the law of the country where the property 
is situate must also be complied with. Until this 
is donc, a person not a party to the action taking 
proceedings in the foreign country is not guilty of 
contempt of ct. either on the ground of interfering 
with the receiver’s possession or otherwise.— 
Re Maupstay, Sons & FIeELp, MaupDsLay v. 
MaupsLay, Sons & FIELD, [1900] 1 Ch. 602; 69 
L. J. Ch. 847; 82 L. T. 8378; 48 W. R. 568; 16 
T. L. R. 228; 8 Mans. 38. 

Annotations :—Refd. Re Derwent Rolling Mills Co., York 

City & County Banking Co. v. Derwent Rolling Mills 

Co. (1904), 21 T. L. R. 81. Mentd. Bank of Africa vw. 


Cohen, [1909] 2 Ch. 129; The Kronprinz Olav, [1921} 
P. 52 ew York Life Insce. v. Public Trustee, [1924] 


1 Ch 
2527. Money in hands of bank—Order made in 
absence of bank.]—Pltf. recovered judgment 
against deft., but as his costs remained unsatisfied 
he obtained an order dated Mar. 28, 1919, for the 
appointment of receivers by way of equitable 


PART V. SECT. 5,SUB-SECT.7. bY wa 
f. Wages — Payable by judgment 

btor.}—The appointment of d receiver 
of the estate of a ju ent debtor at 


instance of his judgment creditor 
J.—VOL. XXII. 


of recovering upon the ju 
8 net - “* execution ’’ wit 
Execution Act, 5s. 
servants of the execution debtor have CAN. 
no right to an order for payment of 
their wages out of the amount realised 
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execution, & on Apr. 17, 1919, a copy of that 
order was served on the bank in which deft. had 
then a sum on deposit. The order was made in 
the absence of the bank, & no steps were taken 
by pltf. to make the order binding on the bank 
till after Dec. 4, 1919, on which date the bank, 
having heard nothing further of the matter, paid 
to deft., their customer, the amount standing 
to her credit. Thereafter pltf. took out a summons 
for an order on the bank to pay to the receivers 
the amount standing to deft.’s credit on Mar. 26, 
1919, with interest :—Held: the order appointing 
the receivers, made in the absence of the bank, 
did not create a charge on the moneys in the bank 
or affect the rights & duties of the bank, & as 
the bank had properly paid the money to deft., 
its customer, it was not liable to pay the amount 
over again to the receivers._-GILES v. KRUYER, 
{1921} 3 K. B. 23; 90 L. J. K. B. 1274; 125 
L. T. 731; 37 T. L. R. 561. 

On landlord’s power to distrain.|—-See DiIsTrREss, 
Vol. XVIII., pp. 277, 278, Nos. 141-148. 

As constituting secured creditor in bankruptcy.] 
— See Banxkrurrcy, Vol. IV., pp. 360, 361, Nos. 
3360-3365. 


SUB-SECT. 7.—DPRIORITIES. 

2528. Order made without prejudice to previous 
incumbrances.|—_A judgment creditor, who has 
issued an elegit, is entitled to file a bill & have a 
receiver appointed, the ordcr to be without 
prejudice to the rights of any of the previous 
incumbrancers. — Ruoprs v. Mosryn (LORD) 
(1853), 1 Eq. Rep. 212; 22 L. T. O. S. 923 17 
Jur. 1007; 1 W. R. 366. 
pumice :—Consd. Cadogan v. Lyric Theatre, [1894] 3 


2529. Remedy of previous incumbrancer-—-By 
application to court.|—-Mtgecs. of the tolls of 
B. Docks :—Held: to have a priority over judg- 
ment creditors of the concern. 

In a suit by mtgees. of a dock against the 
trustees & a judgment creditor, the chairman was 
appointed receiver of the tolls, with direction to 
pay into ct. the balance, after paying the expenses 
of carrying on the concern & the interest on the 
mtges. A judgment creditor having afterwards 
proceeded to attach the tolls under C. L. P. Act, 
1854 (c. 125), was restrained by injunction. It 
was insisted that the possession of the receiver 
was either that of the dock co. or of the mtgees., & 
that in the former case the judgment creditor 
ought not to be restrained in the exercise of his 
legal remedies against the co., & in the second, that 
the mtgees. had no power, under the Acts of 
Parliament, to carry on the concern :—Held: this 
argument was unavailing. 

The ct. will not permit its receiver to be inter- 
fered with or dispossessed of the property, nor 
will it allow payment to him to be intercepted, 
although the order appointing him may be per- 
fectly erroneous. An application must first be 
made to the ct. for leave.—AMES v. BIRKENHEAD 
Docks TRUSTEES (1855), 20 Beav. 332; 24 
L. J. Ch. 540; 25 L. T. O. S. 121; 1 Jur. N.S. 
529; 3 W. R. 381; 52 HB. R. 630. 

Annotations :-—Mentd. G. 8. & W. Ry. v. Corry & Turquand 
(1867), 15 W. R. 650; He Manchester & Milford Ry., 
Ez. p. Cambrian Ry. Aeeonl: 14 Ch. D. 645; Davies v. 
Thomas, [1900] 2 Ch. 462. 


by the receiver in priority to the claim 
of the judgment creditor.—AsPLanp 
v. HAMPSON (1894), 3 B. CO, R. 299.— 


21, & clerks & 


g. Assignment of chose in action—~ 
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Sect. 56.—Equilable execulion: Sub-sects. 7 & 8. 
Part V1.) 
2530. ———- ———.]|—SEARLE v. CHOAT, No. 276, 
ante. 


2531. Validity of previous incumbrance—How 
decided.|—Pitf., having obtained judgment, was 
by an order made at chambers appointed receiver 
of the rents of some houses belonging to deft. : the 
order was made without prejudice to prior incum- 
brances. G. having applied to discharge the 
order appointing the receiver on the ground that 
he was a second mtgee. under a decd executed 
by deft. before the judgment in the action, the 
Q. B. Div. referred the question as to the validity 
of G.’s mtge. to a master, who after hearing 
evidence reported that the mtge. was a sham & 
had been executed in order to defeat deft.’s 
creditors. The Q. B. Div. declined to review the 
evidence upon which the master had acted, 
accepted his report as conclusive, & refused G.’s 
application :—Held: inasmuch as the receiver 
was appointed under an equitable jurisdiction 
now vested in the Q. B. Div., the evidence before 
the master might have been reviewed ; & the Ct. of 
Appeal] being of opinion on the evidence that the 
mtge. had been executed in good faith, discharged 
the order made at chambers, whereby pltf. was 
appointed receiver.—WaALMSLEY v. MUNDY (1884), 
13 Q. B. D. 807; 32 W. R. 602 ; sub nom. WaunMs- 
LEY v. MUNDY, Hz p. GOODENOUGH, 53 L. J. Q. B. 
304; 50 I. T, 317, C. A. 

Annotation :—Mentd. Chance: & Hunt v. G. W. Ry., L. & 
N. W. Ry., Mid. Ry. & North Staffordshire Ry. (1914), 
15 Ry. & Can, Tr. Cas. 241. 

2532. Effect of notice of appointment to previous 
incumbrancer.|—A judgment creditor cannot by 
giving notice to the trustee put himself in a better 
position than the judgment debtor; & a judgment 
creditor who has obtained equitable execution 
by the appointment of receiver subject to existing 
incumbrances :—Held: to have obtained no 
priority by giving notice of the appointment to the 
trustee of the judgment debtor.—ARDEN v. 
ARDEN (1885), 29 Oh. D. 702; 54 L. J. Ch. 655; 
52 L. T. 610; 33 W. R. 593. 

Annotations :-—Consd. Re Anglesey, De Galve v. Gardner, 
[1903] 2 Ch. 727. Refd. He Dallas, (1904) 2 Ch. 385; 
Ipswich Permanent Money Club vw. Arthy, [1920] 2 Ch. 


257. Mentd. Gresham Life Assce. Soc. v. Crowther, 
{1915] 1 Ch. 214. 


Part Vi—Discovery 


See, generally, DISCOVERY, Vol. XVIII., pp. 38 
et seq. 

See, now, R. 8. C., Ord. 42, rr. 32, 33. 

2537. In what cases available—After judgment 
for payment by instalments.|—-A judgment debtor 
was ordered to attend on Dec. 7 to be examined, 
under R. 8S. C., Ord. 45, r. 1, as to the debts owing 
to him, with a view to attaching them. He did 
not attend on that day, & the examination was 
adjourned to Dec. 21. Before Dec. 21, upon a 
judgment debtor’s summons, he was ordered to 
pay the judgment debt by instalments. He did 
not attend upon Dec. 21. Upon the application 
of the judgment creditor that an attachment 


Receiver appointed before notice of 


debtor.—Re Bristow, [1906] 2 I. R. 


EXECUTION. 


2533. Effect as forfeiture under defeasance 
clause.|—-A will giving a life interest in testator’s 
residuary estate contained a forfeiture clause to 
take effect when the life interest ‘‘ should belong 
to or become vested in ‘‘ any person other than the 
tenant for life. Under an order in K. B. Div. a 
receiver of the life interest was appointed with a 
direction to pay the income ‘in or towards the 
satisfaction of’? a judgment debt. No money 
had been received under the order :—Held: the 
order gave no property or estate to the receiver 
or the creditor & there was no forteiture of the life 
interest.—Re BEAUMONT, Woops v. BEAUMONT 
(1910), 79 L. J. Ch. 744; 103 L. T. 124. 

2534. Effect of adjudication in bankruptcy after 
receiver appointed.|—Re Dickinson, Ea p. CHAR- 
RINGTON & Co., No. 1008, ante. 

Effect of subsequent winding-up order.] — Sec 
COMPANIES, Vol. X., p. 947, No. 6483. 

2585. Priority not gained by appointment in 
absence of other judgment creditors.|—/fte Cavan, 
MAINLAND v. CAVE, [1892] W. N. 142, C. A. 


SuB-SECT. 8.—ACCOUNTS. 


2536. Money must be paid to creditor direct.|— 
The appointment of a receiver by way of equitable 
execution set out the names of the creditors, the 
sums due to each, & the order in which they were 
to be paid. Instead of paying the creditors 
personally, the receiver handed the sums which 
from time to time came into his hands to solr. who 
had conducted the action for pltf., & who had 
obtained the receiving order on behalf of plté. § 
the rest of the creditors. These sums did no 
reach the hands of the creditors:—Held: the 
receiver could not take credit for the sums so 
paid to the solr., his duty was to pay the creditors 
himself. Having failed to do so, he must recoup 
them by bringing the whole amount received into 
ct.—Inpb, Coorr & Co. v. Kipp (1894), 68 L. J. 
Q. B. 726; 10 T. L. R. 6083; 38 Sol. Jo. 651; 10 
R. 528; sub nom. IND, Coopr & Co., LTb. v. 
Kipp, AITCHESON & Co. v. Kipp, 71 L. T. 203, 
D.C. 


in Aid of Execution. 


might issue for contempt :—Held: the having 
obtained an order that the debt should be paid 
by instalments was not inconsistent with examining 
the debtor as to debts owing to him, & the attach- 
ment ought to issue unless the debtor attended to 
be examined within fourteen days.—HAYTER v. 
BEALL (1881), 44 L. T. 131, C. A. 

Annotation :—Refd. White, Son & Pill v. Stennings (1911), 

104 L. T. 876. 

2538. Second examination under R. 8. C., 
1883, Ord. 42, r. 32—On further information 
obtained.|—Pitf. obtained against deft. two judg- 
ments, which remained largely unsatisfied, & 
under an order made under above Ord. deft. wa 





the same manner... as in the case 


assignment given to tor.J— An 215; 40], L.*T. 30.—IR. of a witness on a trial. Tho poraon to 
assignee for value of a debt has priority be examined must be served with a 
over & person who. subsequently PART VI. subpena before he can be required to 


obtains an order appointing him re- 
ceiver by way of equitable execution 
over such debt, although the order was 
obtained beforo notice of the assign- 
wicnt was given by the assignee to 


be examined in 


h. General rule—IVhether subpeena 
wnust be served.J—A 
aid of execution, k. .}— The 
may be compelled to attend & testify, 
& to produce books & documents 


attend.—-PROBY v. HRRATY Co., LTD., 
—CAN. 


erson liable to [1917] 1 W. W. R. 161. 
saine=_— principles 
apply to an examination for very 
in aid of execution as to an examination 





Part VI.—Discovery 


examined as to her means. On a subsequent 
application by pltf. for the appointment of a 
receiver of certain cffects of deft. an interim in- 
junction was granted restraining deft. from dealing 
withthem. Subsequently a receiver was appointed 
&*he ascertained that certain articles had been 
removed from deft.’s residence. It appeared 
that some of the articles had been removed while 
the interim injunction was in force, & that a 
picture had been sold, but plitf. could not ascertain 
what had become of the other articles :—Held : 
pitf. was entitled to a further order under above 
rule for the examination of deft. as to whether she 
had any means of satisfying the judgments; & 
pltf. was also entitled to an order under rule 33 
of above Ord., for the examination of deft. as to 
the execution & enforcement of the injunction 
& as to deft.’s dealings with certain property 
subject to the injunction, inasmuch as the object 
of rule 33 was to make orders under rule 32 more 
elficacious.—STURGES v. WARWICK (COUNTESS) 
(1913), 30 T. L. R. 1123 58 Sol. Jo. 196, G. A. 

2539. ——— Examination under R. S. C., 1883, 
Ord. 42, r. 33—-As to dealings with property con- 
trary to injunction.]—Srurces v. Warwick 
(CountTESS), No. 2538, ante. 

2540. Who may be examined—Garnishee— 
When order absolute.|-—A garnishee, against whom 
an order absolute has been made & execution 
issued under R. S. C., Ord. 45, rr. 3, 4, is a debtor 
within R. S. C., Ord. 42, r. 82, & the judgment 
creditor is entitled under that rule to an order 
for the garnishee’s examination as to his means.— 
Cowan & Co. v. OARLILL (1885), 52 L. T. 431; 33 
W. It. 583, D. C. 

2541, When liability disputed.] —A 
garnishee who disputes his liability to the judg- 
ment debtor is not a person who can properly 
be ordered to attend for examination under 
R. 8S. C., Ord. 42, r. 32. If the power to order 
such examination is given by the rule it is a dis- 
cretionary power & ought only to be exercised 
with great caution.—JEFFRIs v. ‘TOMLINSON (1886), 
3°T. L. R. 1938, D. C. 

2542. Officer of defendant corporation.|— 





— 











for discovery before trial.—BaDGER 
CA (1919) 1 W. W. RR, 919.— 


l. In what cases available—~ After 


transfer of action to county court.J— ‘lisclose her 


p. Married 
marricd woman, a judgment debtor, 
who refuses to attend & be examined 
as to her estate & effects, or refuses to 
property, 
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There is no power under R. S. C., Ord. 17, r. 82, 
when a judgment or order has been obtained for 
the recovery or payment of money, to make an 
order for the examination of any person other 
than the debtor liable under such judgment or 
order, or in the case of a corpn., other than an 
officer of deft. corpn.—IRWELL v. EDEN (1887), 18 
Q. B. D. 588; 56 L. J. Q. B. 446; 56 L. T. 620; 
35 W. R. 511; 3 T. L. R. 535, C. A. 

Annotation :—Consd. Hood Barrs v. Heriot, Ex p. Blyth, 


[1896] 2 Q. B. 338. 
Though retired.})—-Where a 


IN AID oF EXECUTION. 


2543, 
judgment or order is obtained against a co. for 
the recovery or payment of money, an order may 
be made under Kh. S. C., Ord. 42, r. 32, upon a 
person who has been a director of a co., but has 
ceased to be so at the time of the making of the 
order, to attend to be examined as to debts owing 
to the co., & whether the co. has property or means 
of satisfying the judgment or order.-—SocisTr 
GENERALE DU ComMMERCE EY DE L’INDUSTIIF 
EEN FRANCE ». FARINA (JOHANN MARIA) & Co., 
[1904] 1 K. B. 794; 73 Vu. J. K. B. 355; 90 
L. T. 472; 52 W. R. 404; 20 T. L. R. 867; 48 
Sol. Jo. 329, C. A. 

2544, No one but party lable.]—InRweHLu 
v. KpEN, No. 2542, ante. 

2545. .|—A direction that an inquiry 
is to be held as to the estate of a married woman 
against whom judgment has been obtained with a 
view to ascertaining whether she has separate 
property free from restraint or anticipation, does 
not authorise the examination of any person 
other than the judgment debtor.—Hoop Barns v. 
Heriot, Haz p. Biytu, [1896] 2 Q. B. 3388; 65 
su J. Q. B. 622; 75 L. T. 15; 45 W. R. 1; 40 
Sol. Jo. 667, C. A. 

2546. Service of order—-On wife.] — Service 
of a rule under O. L. P. Act, 1854 (c. 125), s. 60, 
upon the wife of the party, without showing that 
it came to his knowledge, is not sufficient.—_MAsoNn 
v. MUGGERIDGE (1856), 18 O. B. 642; 139 E.R. 
1522. 

2547. —-— On father at defendant’s usual place 
of business.]|—A judge’s order, under the garnishee 

















sect.—-GOWANS wv. BARNET (1887), 
12 P. Rh. 330.—CAN. 

2543 i. Officer of defendant 
company—Tretired.}—Pltf. having re- 


covered judgment for a large sum of 


woman.) — A 





or to give 


Where, after judgment in an action in 
the Common Pleas Div., an issue on a 
garnishee application was directed to 
be tried under Rule 373, O. J. Act, 
by @ county ct. judge & jury :—Held: 
such judge had no jurisdiction to make 
an order to produce before trial, & 
consequently no authority to make any 
order on a failure to produce. 
COCHRANE v. MORRISON (1885), 10 
P, R. 606.-——CAN. 

m. Who may be — examined-— 
Garnishee.|—The ct. will order the 
examination of the deft. to ascertain 
what debts are due to him; under 
22 Vict. o. 33, 8. 12, with a viow of 

arnishing such debts. -BOsTWICK v. 
ye ag (circa 1860), 1 Ch. Ch. 69.- 


7, — Judgment debtor for coats 
only.}—A pltf. against whom a deft. 
has recovered judgment for costs only, 
in either of the Superior Cts. of common 
law or a county ct, is not liable to be 
examined or committed.—HAWKINS 
Gah TERSON (1863), 23 U. C. R. 197.— 


oO. 








]-——- A judgment credi- 
tor, whose judgment is for costs only, 
cannot examine his judgment debtor 
negara ts dE Sint” tb 

ue .—~GHENT 
v. MCCOLL (1881), 8 P, R. 428,—CAN, 


satisfactory answers to questions may 
be committed.—-METROPOLITAN LOAN 
& Savinas Co. v. Mara (1880), 8 
P. R. 355.—CAN. 

F Solicitor of  absconding 
Fudsmend deblor.}—The solr. of a judg- 
ment debtor who had absconded, 
transferred property of the judgment 
debtor to a purchaser, under power 
of attorney, & received the considera- 
tion money, $4,000. Upon an applica- 
tion to examine the solr. under 49 
Vict. c. 16, 8. 12 (O.):—ZJ/eld: this 
provision being remedial & for the 
purpose of enabling the judgment 
creditor the better to discover pro- 
perty of his debtor, it should be con- 
strued so as to advance the remedy, 
so far as the fair meaning of the words 
would permit. The word “ transfer ”’ 
in the expression, ‘‘any person to 
whom debtor has made a transfer of 
his property or effects,” should not 
be limited to the transfer of the title 
to the property or effects, but should 
be regarded as eqaeyy applicable to 
the transfer of the possession; W& 
therefore the solr. was a person to 
whom a transfer of debtor’s property 
& effects to the extent of §4,000 had 
been made, for the possession of that 
sum had been transferred to him by his 
debtor. The solr. was also an employee 
of the judgment debtor within 





money against deft. co., obtained a 
summons for an order for the attend- 
ance of resp. D., a former officer of the 
co., before a master of the ct. for 
examination as to debts owing to the 


co. & as to whether the co. had ~~ erty 
or other means of satisfy the cade: 
ment. D. was describe in the 


summons as ‘formerly a director & 
vice-president of the co.”’ There was 
no personal service upon D., & no 
actual notice to him of the applica- 
tion for the order, C., the solr. for the 
co. was present, & stated that the 
summons was served upon him :— 
Held: D. was not an * officer of the 
co.’’ within O. 40, r. 44, &, as such, 
liable to examination under the pro- 
visions of the order, the words ‘ officer 
thereof ’’ meaning an existing officer.—~ 
HAMILTON v. STEWIAOKE VALLEY Ry. 
Jo. & Dickig (1897), 30 N. 8. R. 10 
CAN. 

Yr. Judgment debtor.J—A jude- 
ment debtor is examinable under 
Rule 486, notwithstanding that a 
fi. fa. in the sherift’s hands has not 
yet been returned nuila bona.— 
STERLE v. PIONEER TRADING OCORPN. 
(1898), 4 B. C. R. 158.—OAN. 


8. .J—-An execution 
creditor may examine his execution 
debtor not only as to the latter’a present 


—e 
. 











676 


clauses of the C. L. P. Act, 1854 (c. 125), calling 
upon deft. to attend before the master to be 
examined touching any debts which may be due 
to him, was served on deft.’s father at deft.’s 
usual place of business, pltf. being unable to 
discover deft.’s place of abode. On motion to 
make the judge’s order a rule of the ct., a rule was 
granted absolute in the first instance.—BIrD v. 
WRETTON (1858), 30 L. T. O. S. 258; 6 W. R. 211. 

——-.]— See CONTEMPT OF CouRT, Vol. XVI., 
pp. 51-57, Nos. 547-644. 

2548. Place of examination—Residence of wit- 
ness.|—A party applying for the attachment of a 
judgment debtor for non-compliance with an 
order for his oral examination, must make an 
affidavit that conduct money has been tendered 
to the debtor, & also there must be an affidavit 
showing some good reason for not examining the 
debtor at his place of residence, & also that there 
were no other means of ascertaining what debts 
were owing to the debtor.—PrRoTEecror ENDow- 
MENT Co. v. WHITLAM (1877), 36 L. T. 467. 


Annotation :—Refd. Costa Rica Republic v. Strousberg 
(1880), 43 L. T. 399. 


2549. Witness entitled to conduct money.|— 
PROTECTOR ENDOWMENT Co. v. WHITLAM, No. 
2548, ante. 

2550. But not witness’s expenses.|—A 
judgment debtor, for whose examination an order 
has been made under R. S. C., Ord. 42, r. 82, 
though entitled to a reasonable sum for conduct 
money, does not come within R. S. C., Ord. 37, 
r. 9, & therefore is not entitled under that rule 
to the ‘like conduct money & payment for 
expenses & loss of time as upon attendance at a 
trial in ct.”’ 

On an application by pltfs. at chambers for 
leave to issue a writ of attachment against deft. 
for disobedience of an order of the ct., deft.’s 
solr. took the objection that copies of affidavits, 
on which the application was founded, had not 
been served with the summons in accordance with 
R. 8S. C., Ord. 52, r. 4. The judge thereupon 
offered to adjourn the further hearing until the 
following day, in order that deft. might have an 
opportunity of answering the affidavits: & it 
was adjourned accordingly. The affidavits were 
shown to deft.’s solr., who subsequently attended 
at the adjourned hearing, & admitted that deft. 
could not answer the affidavits. The judge then 
made the order for an attachment :—Held: 
assuming that the provisions of R. S. C., Ord. 52, 
r. 4, applied & that there had been an irregularity, 
nevertheless, by reason of what subsequently 
happened, deft., having accepted what was 
equivalent to the advantages intended to be con- 
ferred by the rule, was not entitled to insist on the 
irregularity, & the order for an attachment was 
rightly made.—RENDELL v. Grunpy, [1895] 1 
Q. B. 16; 64 L. J. Q. B. 135; 71. T. 564; 43 
W. R. 50; 39 Sol. Jo. 26; 14 R. 19, C. A. 





means of satisfying the judgment, 
but as to what disposition he has made 
of any real or personal roperty since 
the creation of the debt up to the 
date of the examination. BANK or 


HAMILTON v. Boyp, . WL. R., 
S90 OAN, YD, [1920] 1 W. W. R 


t. Wife of judgment deblor.) CAN 
—lInquiry may be made as to a petey 
alleged to belong to wife of debtor. 


CLINTON v, SELL ¢ 
367 CAN, ARS (1907), 6 W. L. R. 


a. ——.] — The wife of 
a judgment debtor to whom he has 
transferred any of the property referred 
to in Rulo 636, Alberta, may be com- GUARANTY CO. v. 
pelled to answer upon her examination W. L. R 
sor discovery in aid of an execution AN, 


position of t 
tion for the 








prosecuted, 


against the judgment debtor, questions 
as to the terms of a further transfer 
of the same Property or as to the dis- 
e proceeds or considera- 
ransfer.—KILLOPS v. 
PORTER (1915), 32 W. L. 
W. W. R. 181, 949; 24D. L. BR. 888.— 


b. ——~ Defendant in the action.) ®: 
—Deft. in an action is not a 
“for whose immediate benefit” a 
garnishee issue in the action is being 
to permit him to be 

examined for discovery by the gar- 
nishee.—UNITED STATES FIDELITY & 
GOUIN (1915), 31 

. 912; 8 Sask. L. R. 182.— 


EXECUTION. 


Conduct money generally.|-—See EVIDENCE. 

2551. Scope of examination—Limited to dis- 
covery of assets to satisfy judgment.|—A judg- 
ment debtor had deposited, before the judgment 
was obtained, with the judgment creditor a 
debenture bond of a co., payable to bearer, for 
£1,000 as security for the sum of £300, & the 
judgment creditor had commenced an action 
against the co. to recover the amount of the bond. 
The co. obtained leave to defend that action. The 
judgment was for £600, & the judgment creditor 
obtained an order for the examination of the 
debtor under R. S. C., Ord. 42, r. 32. The debtor 
refused to answer certain questions as to the 
validity of the bond, & the judge at chambers & 
the ct. refused to order him to answer those 
questions. The judgment creditor appealed :— 
Held: the interest of the judgment debtor in the 
bond was property of the debtor within the rule, 
as to which he could be examined, but the appeal 
must be dismissed, the judge & the ct. having 
refused, in the exercise of their discretion, to 
order the debtor to answer these questions. 

The rule requires a deft. to state not merely the 
name of his debtor & his property, but also to 
give a description of his assets sufficient to enable 
pit{. to know what they are. ... I am satisfied 
it is a matter of discretion whether the order to 
answer further will be made. The Div. Ct. has 
exercised a discretion in this matter & we cannot 
disagree with them (Lorp EsHER, M.R.). 

The real object of the questions which deft. 
objected to answer was to get information as to 
the alleged defence to the action on the bond. 
That was not within the scope of rule 32.... 
The object of the rule is to enable a judgment 
creditor to get discovery from a judgment debtor 
as to what assets he has got to satisfy the judg- 
ment. These questions go beyond that, & as the 
ct. in the exercise of its discretion has refused to 
order deft. to answer them I cannot see how we 
can interfere (Kay, L.J.). 

The object of this rule is plain enough; it is to 
make a judgment debtor tell what assets he has 
got to satisfy the judgment (LINDLEY, L.J.).— 
WATKINS v. Koss (1893), 68 L. T. 423; 4 R. 365, 
C. A. 

2552. Nature of examination-—Cross-examination 
of strictest character.|—The examination of a 
judgment debtor under R. S. ©., 1875, Ord. 45, 
r. 1, touching the debts due to him is intended to 
be a cross-examination of the strictest character, 
& the debtor when under such an examination 
is bound to answer all questions relevant to the 
subject-matter & cannot insist on the examination 
being confined to the simple question ‘‘ whether 
any & what debts are due to him.’’—Costa Rica 
REPUBLIC v. STROUSBERG (1880), 16 Ch. D. 8; 
ie J. Ch. 7; 48 L. T. 399; 29 W. RR. 179, 
Annotation :-—Reid. Watkins v. Ross (1893), 68 L. T. 423. 


co. Powers of judge.}——- Where an 
order for discovery in aid of execution 
is made ez p. that could not be legally 
granted in that way, thejudge by whom 
the order is made has power to rescind 
on application to him for that purpose, 
& such application should be made in 
the first instance to him.—HaMILTon 
STEWIACKE VALLEY Ry. Co. 


d. Copy of examination— Whether 
service neccssary.}—It is not necessary 
to serve a copy of the examination for 
discovery in aid of execution with 
the notice of motion.—FRASER v. 
pe ileal (1906), 4 W. L. RR. 1.— 


R. 469; 9 


erson 
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Part VIl—Execution in Inferior Courts. 


Sect. 1.—IN GENERAL, 

2553. Execution outside jurisdiction—Liability 
of bailiff & attorney.|—In trespass for taking goods 
under process, upon a regular judgment, but in a 
place to which the process did not run, pltf. may 
recover the whole value of the goods, & not merely 
the amount of damage which he has sustained 
by their being taken in a wrong place. 

Attorneys (partners) delivered to a bailiff, for 
the purpose of being executed, a precept, issued 
from a locai ct., indorsed with the attorneys’ 
names, & directing a levy upon goods within the 
jurisdiction. The attorneys carried on business 
at F.; & the party to be levied upon had had, 
for many years, a house & goods at P., & was not 
known to have a residence or property elsewhere. 
The levy was made in that house. The attorneys 
had sent a message to the debtor, as to the time 
at which the bailiff would levy; & the bailiff 
while levying, said that he was employed by those 
attorneys. In an action against them & the 
bailiff for unlawfully levying, the attorneys pleaded 
not guilty: a justification under the process: 
the bailiff pleaded the justification only: pltf. 
replied that the house was not within the juris- 
diction; & issues were joined thereon :—Held : 
the attorneys were not entitled to an acquittal 
at the close of pltf.’s case, in which the facts had 
appeared as above stated; & on the close of the 
whole case, nothing material having been added 
except that defts., though they proved a regular 
judgment, failed to bring themselves within the 
jurisdiction, the judge ought to have told the jury 
that there was no evidence to implicate the 
attorneys; & this, even assuming them to have 
known that pltf. intended levying at the house 
in question; although, if they had known also 
that the house was beyond the jurisdiction, they 
might possibly have been considered joint tres- 
passers with the bailiff—Sowm. 1. CAMPION 
(1837), 6 Ad. & El. 407; 2 Nev. & P. K. B. 627; 
Will. Woll. & Dav. 667; 7 1. J. Q. B. 197; 1 
Jur. 54; 112 EB. R. 156. 

Annotations :—Refd. Rowles v. Senior (1846), 8 Q. B. 677; 

Wakeman v. Lindsey (1850), 14 Q. B. 625: Allum ». 


Boultbeo (1854), 9 Exch. 738. Mentd. White v. Hill 
(1844), 6 Q. B. 487, 


2554. How far garnishee proceedings available.| 
—DAWLER v. BARNES, No. 2054, ante. 

2555. —— Wages Attachment Abolition Act, 
1870 (c. 30).|—Boorn v. Tram, No. 2144, ante. 

2556. Service of process—Hull Court of Re- 
quests.|—The general rule of law is that execution 


shall not issue against a party who has not had 
notice to defend himself in the suit or prosecution. 
But where statutes, establishing a Ct. of Requests 
for a sea-port town (Hull), with the usual clauses 
in favour of debtors, limiting the time of imprison- 
ment, allowing payment by instalments, etc., 
enacted that process by summons might issue 
against any person residing or keeping & using 
any house, etc., in the town, or frequenting the 
markets, or sailing or navigating to & from the 
port, & that if such person, having been duly 
summoned should not appear, the ct. might 
proceed ex parte, & that the summons should be 
served “ either personally, or by leaving the same 
at the dwelling-house, lodging, place of abode, 
etc., of such debtor within the limits, with his 
servant, or other persons belonging to him :— 
Held: a summons left with the wife of a scafaring 
man at his lodging, within the jurisdiction, was 
sufficient to warrant execution under these 
statutes, though the debtor himself was, during 
the whole time of the proceedings, & had been 
for several months before, absent on a voyage 
to India.—CuLVERSON v. Merron (1840), 12 
Ad. & EL. 753; 4 Per. & Dav. 445; Woll. 73; 10 
L. J. Q. B. 31; 4 Jur. 1180; 113 E. R. 999. 

2557. Bailiff’s fees—Poundage—Palace Court of 
Rochester.|—The bailiff of the Palace Ct. of the 
Bishop of Rochester is not entitled to poundage 
under 29 liz. c. 4, for executing a judgment of 
that. ct.—BROcCKWELL v. Lock (1695), 5 Mod. 
Rep. 97; 1 Salk. 331; 87 EF. R. 543. 


Sect. 2.—COUNTY COURTS. 
See County Courts, Vol. XIII., pp. 453, 454, 
514-517, Nos. 36-49, 634-670. 


SEcT. 3.—MAYOR’S AND CITY OF LONDON 
COURT, LONDON. 


See MAYoRr’s Court, LONDON. 


Sect. 4.—REMOVAL OF PROCEEDINGS AND 
JUDGMENTS TO THE HIGH COURT FOR 
PURPOSES OF EXECUTION. 


See JUDGMENTS. 


Part VIII.—Interpleader. 


Sce INTERPLEADER. 
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EXECUTION CREDITOR. 


See BANKRUPTCY AND INSOLVENCY; EXECUTION. 


EXECUTION OF DOCUMENTS. 


See DEEDS AND OTHER INSTRUMENTS; EvIDENCE; WILLS. 


EXECUTION OF POWER. 


See POWERS. 


EXECUTIVE. 


See CONSTITUTIONAL Law. 
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